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OToud  of  &99ml 

Prom  Chun.  J>w,  Wr.«l  -7    o  .  \t^^ 

(Oollms,  lilLR,,  And  Eomer  and     ^^^i  'loA-t    ^ 

NiOHTINQAtE  V.   EBYirOLDS,   (a.) 

iflftog«— PK^>n*f^ — Porlian— Mvrtguge  pursuant  to 
order  ofmuri  to  raUe  two  out  of  three  portiom  charged 
on  rtolut^* 

Under  ihe  tm'll  of  a  testator ,  who  died  m  1851,  three 

«umt  v/  £5^(M)0,  far  tihiMren*s  porttcnsy  were  tharged  i/n 

his  real  t^ttitt.     In  18S0  two  of  tk^  itortion^  had  6«roma 

ntiaeahle,  and  in  an  adion  hT&ttgM  /or  tht  purpose  of 

i^mrmg  the  r$tate  frmn  chargu  an  ordtr  loas  m«f/c  in 

'1882  directing  that  the  two  porttom  should  he  raisi^d  hga 

mortgofje  v/  the  estate  to  ti  perso^it  who  was  willing  to  tend 

the  money  t  surh  morUjage  tt>  he  settled  hj  the  Judge.     The 

^ed  mortijagee  was  aware  of  all  the  circumstfincts 

I  of  the  purpftiea  for  which  the  moneg  to  be  aduanc^d 

'  was  required.     The  mortgagt  nn  settM  contained  redtnh 

*'f  the  title  to  the  portions  and  cf  the  proceetUngs  in  the 

acZion^  and  tt^is  expressed  to  be  withofd  prejudtee  to  ani/ 

i  eharge  which  might  he  subsisting  in  the  mortgaged  htre- 

\  diiamenttt  under  the  wilL     The  money  was  paid  bg  the 

rigagee   into  muri^  and   urns  afternmrds  distributed 

^mmotig  the  persons  interested.     In  an  action  hy  the  mort- 

agee  elaiming  priority  over  the  persone  intereskd  in  the 

hirtl  portion, 

Ifetdt  that^  having  regard  to  the  circumstances  of  the 

aciiot^  attd  the  actual  terms  of  the  mortgage ^  the  mart' 

■  was  onlg  entitled  to  a  cliarge  on  the  estate  for  the 

two  sums  of  £5.000,  pari  paisa  inith  tlie  third  sum  of  ^ 

like  tMrmonnt^ 

D^cisim  of  Ktkewicb.  J,  ( [19(»2]  2  Oh,  117),  a^med. 

TinM  waft  an  appaal  from  a  daotiioa  of  Kekawioh,  J. 
freported  1902,  2  Ch*  117,  50  W*  E.  Dig*  120), 
The  f*cta  were  &b  follow  : 

Henfy  Muakett  bad  three  daugutem,  Emily  Louisa 
t)iuhwood,    Clara     Hannah    Reynoldd,     and    Julia 
MatildA  Etheridge*    The  Erst  two  married  bafore  be 
tuade  bii  wiU^  bat  the  other  waa  then  a  apia«ter.     Oil 
ih%  marriage  of  Mrs.  Diiihfrood,  in  1847,  he  sagnred 
Llo  hiBt  ^  bocdf  given  to  the  trusteea  of  her  mftrriage 
JMtliiiiAtit,  a  mm  of  £a,000,  and  on  the  marciftge  of  < 
llCnu  B«ynoldif  in    1848,  he  iecnrfid  a  like  sum  of 
I  £5, 000  by  oovenaut.     Th^  mm  of  £5|00Q,  which  waf 
AM  nukde  payable  after  the  death  of  He&ry  \ 
KmkMi  wai  alao  in  each  caie  settled  on  the  ehildf«n  | 
ti  tbf  marriage  a^.taining  tweaty^oue,     lu  eaoh  oafte  I 
two  life  anuuLtiea  were  also  secured  as  a  prorisif^n  for  ! 
the  d&ughter  aad  her    husband    until    the    £oM0 
bscame  paysble^ 
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Henry  Muikett  made  hia  wHl,  dated  the  lath  of 
ApriU  1349*     He  thereby  ga^e  to  hb  daughter   Mra« 
Echeridge  (then  unmarried)  an  annuity  of  £200  for 
her  life,  and  in  case  ihe   should    marry  and    leave 
ubildren  he  gave  for  tbe  portions   of  inch  children 
attaining    twenty -one    the    stim    of     £5,000.       He 
mbjeoted  and  charged   ipecifled  real  estate  (which 
was  in  fact  all  his  real  estate)  with  the  annuity  to 
his  said  danghtar,  as  also  with  an  annuity  given  to 
his  wife,  and  with  the  said  sum  of    £$,0€0*    He 
referred  to  the  bond  given  on  the  marriage  of  Mrs^ 
Dafihwood,  and  the  settlement  of  the  £5,000  thereby 
secured ;  and  after  confirming  the  bond  and  settle- 
ment in    every    respect,  he  exonerated  bis  person  at 
estate  from  the  payment  of  the  several  annuities  and 
tfuuis  of  money  so  secured  and  m»de  payable,  stating; 
his  intention  that  the  tame  aboald  be  obarged  upon 
and  payable  out  of  his  real  estate  only.     He  referred 
to  the   lettlement   made   on   tbe   marriage  of   Mrg, 
Beynolds,     qoq  firmed     that     also,     (^xonarated     his 
personal    estate    from  the  payment  of   the  several 
annuities  and  sum\  of  money   tbereby  secured  and 
made  payable^    and    stated    his    intention  that   Ihe 
same  should  be  oharg'^d  upon  and  payable  out  of  his 
real  estate  only*     He  Ufave  the  residue  ot  his  peraonol 
estate  to  his   soo,  Henry  Joseph  Mnskettr    subject 
nevertheless  to  and  after  piyment  of  hia  jast  debts 
and    his    funeral    and    testamentary   expenses,   and 
certain  legacies  whiah  be  bad  given  ti?  hia  wife  and 
daughters  respectivelyi  and  he  prorided  that  in  case 
his  pergonal  estate  should  be  insuSoient  for  the  pay- 
ment   of    his    debts  and   funeral  and  t#8tam«ntary 
expenses  and  the   legacies    thereinbefore    last  men- 
tiotied,  the  same  should  b^  a  charge  upon  and  pay- 
able out  of  his  red  estate,  which  he  thereby  gave  to 
his  said  son  for  his  life,  with  remainder  to  his  children. 
Henry  Muskett  died  in  ISo  L      His  daughter  Julia 
MatiMa  m-wxied  Mr,  Etheridge  in  1856,  and  died  In 
1^58,  leavini^  one  chilii,  who  attained  twenty ^one  in 
October,  1379,      Mrs.  Dash  wood  died  in    ISSO.      She 
bod  two  childreu,  who  attained  twenty -one  before 
May,  1882,     Mrs.  Reynolds  had  sever al  children,  one 
of  whkjm  at  least  att^^ined  twenty-ona  before  May, 
1882      Mrs.  Beynolds  was  stmalive^  and  was  the  iirst 
defendant  to  the  acttoa« 

In  1880  Henry  Joseph  Moskett,  the  testator'i 
son  and  devisee  for  life  of  the  real  estate,  com- 
menced an  action  of  Masked  ▼.  Musktttt  in  the 
Chancery  Division  in  order  to  get  the  real  estate 
cleared  of  the  charges  thereon.  The  action  was 
properly  cons ttta ted  for  this  purpose,  snob  of  the 
parties  interested  as  were  not  made  defendants 
m  the  first  i&stinoe  being  served  with  notice  of  tbe 
decreet  and  tbereforo  equally  bound  by  the  proceed- 
ings as  if  they  had  been  mimed  defendants.  There 
waa  a  statement  of  claim,  and  on  the  3rd  of  July^ 
1880|  a  decree  was  made  by  Hall,  Y»C,  directing 
nnmerous  inquiries  mainly  concerned  with  tbe  parties 
interested  in  the  real  and  leasehold  estates  passing  by 
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the  will  and  the  ohargei|  fhereon.  The  first  and 
thirteenth  inqniries  were  in  the  following  terms : 

1.  An  inquiry  whether  the  d«bts  of  the  testator 
other  than  the  bond  debt  of  £5,000  to  the  plainti£E 
and  to  William  Collett  Reynolds  and  Bobert  Fiok- 
ling,  and  other  than  the  sum  of  £5,000  secured  by  the 
testotor's  oovenant  with  Charles  Barton  Dashwood 
and  the  said  Bobert  Fiokling  in  the  said  will  respec- 
tively mentioned,  and  whether  the  funeral  and  testa- 
mentary expenses  of  the  tetsator  and  the  pecuniary 
legacies  given  by  his  said  wiU,  other  than  the  portion 
of  £5,000  bequeathed  to  the  child  or  children  of  his 
daughter  Julia  Matilda,  have  been  respectively  paid. 

13.  An  inquiry  whether  any  and  which  of  the 
several  portions  of  £5,000  and  £5,000  in  the  said  will 
respectively  mentioned  and  thereby  charged  upon  the 
testotor's  real  estate  in  exoneration  of  his  personal 
estate  are  now  raisable,  and  to  whom  such  of  the 
said  portions  as  are  now  raisable  ought  to  be  paid. 

The  decree  gave  liberty  to  apply  in  chambers  for 
raisiog  by  sale  or  mortgage  what  was  necessary  for 
the  purpose  of  satisfying  such,  if  any,  of  the  testator's 
debts  as  remained  unpaid,  and  were  then  raisable  out 
of  his  real  estate,  and  also  what  should  be  certified 
to  be  due  in  respect  of  the  principal  of  such  of  the 
said  portions  respectively  as  should  for  the  time  bemg 
be  raisable,  together  with  the  costs  of  action. 

This  decree  was  based  on  a  statement  of  claim 
which  set  forth  the  will  at  length,  and  stated  that 
the  plaintiff,  to  whom  administration  with  the  will 
annexed  had  been  granted,  had  lonff  since  received 
and  got  in  the  personal  estate  of  the  testator,  and 
had  paid  thereout  the  testator's  debts  and  funeral  and 
testamentary  expenses  tod  the  legacies  given  by  his 
will  other  than  the  said  portion  of  £5,000  for  the 
child  or  children  of  his  daughter  JuUa  Matilda.  It 
also  stated  that  Mrs.  Etheridge  and  Mrs.  Dash- 
wood,  and  Mrs.  Holmes,  one  of  the  latter's  children 
who  had  attained  twenty-one,  had  respectively 
applied  to  the  plaintiff  and  had  required  payment  of 
th^  portions  of  £5,000  and  £5,000.  The  plaintiff 
daimed  inquiries  respecting  the  said  several  sums  of 
£5,000,  £5,000,  and  £5,000,  and  that  such  (if  any)  of 
them  as  were  tlien  due  and  payable  might  be  ordmd 
to  be  raised  by  mortgage  of  the  real  estate,  and  that 
provision  might  be  made  for  raising  the  other  or 
others  of  the  said  portions  when  the  same  became 
payable. 

The  chief  clerk's  certificate,  in  answer  to  the 
inquiries  directed  by  the  decree,  was  made  on  the  17th 
of  February,  1882.  The  answer  to  the  inquiry  No.  13 
commenced  thus :  "  Of  the  several  portions  of  £5,000, 
£5,000,  and  £5,000,  in  the  said  will  respectively 
mentioned,  and  thereby  charged  upon  the  testators 
real  estate,  only  the  following  are  now  raisable,  that 
is  to  say,"  and  it  then  proceeded  to  find  th%t  the 
portion  of  £5,000,  given  for  the  children  of  l&s. 
Etheridge,  and  also  the  portion  of  £5,000  given  or 
secured  to  the  children  of  Mrs.  Dashwood,  were  then 
raisable,  and  ought  respectively  to  be  paid  to  the 
persons  in  the  certificate  mentioned  in  tiiat  behalf. 

The  decree  did  not  reserve  further  consideration, 
but  an  application  was  made  in  chambers  under  the 
Hberty  to  apply,  and  on  that  application  an  order 
was  inade  dated  the  17th  of  May,  1882.  It  provided 
for  the  taxation  of  costs,  and,  after  redting  that  it 
appeared  by  the  chief  clerk*s  certificate  that  the  sums 
of  £5,000  and  £5,000  were  raisable  in  respect  of  the 
portions  of  the  children  of  Mrs.  Etheridge  and  l&s. 
Dashwood,  it  was  ordered  that  the  said  sums  and  ooets 
should  be  raised  by  a  mortgage  of  the  real  estate  to  one 
Samuel  Nightingale,  who  was  willing  to  lend  the 
same,  and  that  such  mortgage  should  be  settled  by  the 
judge.  Provision  was  made  for  the  execution  of  the 
mortgage,  and  the  money  lent  was  ordered  to  be  paid 


into  court,  and  after  directing  payment  thereout  of 
the  tuced  costs,  it  was  further  ordered  that  thereout 
also  the  said  sums  of  £5,000,  and  £5.000,  and 
£185  19s.  lOd.,  which  had  been  expended  in  the 
cffif ranohisement  of  copyholds,  should  be  paid  to  such 
persons  ai  should  be  certified  to  be  entitled  to  receive 
the  same,  and  in  such  proportion  as  should  be  also 
certified* 

The  mortgage  was  settled  and  executed  as  directed 
by  the  order.  The  moneys  lent,  including  the  taxed 
costs  and  the  enfranchisement  moneys,  amounting 
altogether  to  £10,862  12i.  8d.,  were  paid  into  oour^ 
and  on  tiie  2nd  of  August,  1883,  there  was  a  further 
certificate  finding  to  whom  the  monep  were  payable. 
For  the  present  (purpose  it  is  sufficient  to  say  that 
£5,000  was  certified  to  be  pajrable  and  was  paid  to 
the  trustees  of  Mrs.  Btheridge's  only  child,  and  £5,000 
was  found  payable  and  was  paid  to  the  children  of 
Mrs.  Dashwood  or  those  claiming  through  them. 

The  mortgage  was  dated  the  21st  of  July,  1883,  the 
parties  being  Henry  Joseph  Muskett  (the  person 
appointed  bv  order  of  the  court  to  oonvey)  and 
Giamuel  inghtingale.  It  was  a  lengthy  document, 
and  contained  many  redtals,  including,  of  course,  all 
tiie  Chancery  proceedings.  There  were  redtals  to 
the  effect  that  the  portions  of  Mrs.  Etheridge  and 
Mrs.  Dashwood  were  raisable  by  reason  of  those 
ladies  having  had  children  who  attained  twenty-one, 
and  that  Mrs.  Bmidds  was  still  living  and  had  had 
several  children,  but  their  ages  were  not  mentioned. 
The  operative  part  was  as  follows:  '*Kow  this 
indenture  witnesseth,  that  in  further  pursuance  of  the 
said  recited  OTder,  and  by  virtue  thereof,  and  in  con- 
sideration of  the  said  sum  of  £10,862  12s.  3d.  so  paid 
by  the  sud  Samuel  Nightingale  ai  aforesaid,  he,  the 
said  Henry  Joseph  Muskett,  as  beneficial  owner,  so 
far  as  relates  to  ms  estate  and  interest  for  life  under 
the  said  redted  will  of  the  said  Henry  Muskett  in  the 
hereditaments  intended  to  be  hereby  assured,  and  so 
as  to  pass  the  full  benefit  of  the  charge  created  by 
the  same  will  in  priority  to  the  said  Ufe  estate  or 
interest,  for  the  purpose  of  raising  the  portions  of 
£5,000,  aad  £5,000  provided  respectively  for  the  child 
or  diildroi  of  the  said  Julia  Matilda  Etheridge  and 
for  the  ddldrwiof  the  said  Charles  Burton  Dashwood 
and  Emily  Louisa  his  wife,  and  the  interest  on 
tiie  same  portions  respectively,  and  as  trustee 
so  far  as  relates  to  the  estats  or  interest  of 
the  persons  entitied  in  remainder  in  the  same 
hereditaments,  hereby  grants  and  conveys  unto  the 
said  Samuel  Nightingale  all  and  sinsular  the  manor 
or  lordship,  or  reputed  manor  or  lordship,  advowson, 
capital  and  other  messuages,  farms,  lands,  tenements, 
and  hereditaments  specified  and  particularised  in  the 
schedule  hereunder  written,  being  part  of  theheredita- 
ments  and  premises  mentioned  in  the  first  schedule  to 
the  chief  clerk's  certificate  made  in  the  said  action*  to 
hdd  unto  and  to  the  use  of  the  said  Samuel  Nightin- 
gale in  fee  nmple  and  particularly  as  to  the  promises 
specified  and  particularized  in  the  second  part  of  the 
said  schedule  hereto,  with  the  full  benefit  and  ad- 
vantage of  the  enfranchisement  intended  to  be  made 
thereof  as  aforesaid,  but  as  to  the  premises  specified 
and  particularized  in  the  third  part  of  the  tame 
schedule  according  to  the  custom  of  the  same  manor 
of  Burgh  Yaux,  and  by  and  under  the  rents,  suits, 
and  services  therefor  due  and  of  right  accustomed,  and 
subject  as  to  the  life  estate  or  interest  of  the  said 
Henry  John  Muskett  to  the  mortgage  thereon  herein- 
before mentioned,  and  as  to  all  the  said  hereditaments 
and  premises  without  prejudice  to  any  charge  which 
may  oe  subsisting  therein  under  the  said  will  of  the 
said  Henry  M^ett,  subject  to  the  proviso  for 
redemption  hereinafter  contained."  The  proviso  for 
redemption  in  effiect  was  that  on  the  prindpal  and 
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mteFeat  bemg  paid  the  property  sliotild  he  ooni?eyod     action  were  the  persona  legally  entitled  to  the  eatate 
to  the  then  iuWstinir  uaei  or  Umitationt  of  the  will  |  iubjoot  to  the  charges;  there  were  no  traets  to  be 


The  mortgagee,  Samuel  Nightingale,  died  in  1886^ 
having  by  hii  will  appointfld  his  boii»  the  plain ti^, 
Samuel  Nightingale^  and  two  other  pertoni  his 
exeontors,  and  by  an  indenture  of  the  14th  of  March, 
1S90,  the  mortgage  waa  dnly  tranif erred  to  the 
plaintiff,  who  now  brought  tlua  action »  d aiming  a 
dedaration  tiiat  he  waa  entitled  in  reepeet  of  his 
leourity  to  priority  at  againit  the  hereditamentfl 
oompriiied  therein  over  the  Eeynoldt  portion  of 
£5,000,  and  foredOBure^  accounts,  and  other  relief* 

The  defendant!  were  Mra.  Eeynoldi  and  her 
children,  the  seifen  children  of  Henry  Joioph 
Huakett  (deceased),  and  the  National  Eeveraionary 
XnvBstment  Co,,  who  were  asaigneea  of  the  share  of 
one  ol  the  ohildren  of  Mrs.  BeycioldB* 

K«lnmohp  J.,  held  that  the  plaintiff  could  ooly 
dflim  a  charge  for  the  two  iums  of  £5,000  pari  pa4$u 
with  the  third  Bum, 
The  plaintiff  appealed. 

/*-  O.  Lawrence,  K,Ct  aiid  J,  K  Yoangt  for  the 
appellant. 

Warrin^n,  S.a,  and  Ti/taw*,  for  the  Reynolds 
family* 

W.  A .  P^kt  for  the  National  Reversionary  Inveet- 
ment  Co* 

The  following  anthoritiea  were  referred  to: 
Bhmard  v,  Ifi/aon,  4  Hare  3&2 :  MorUy  v.  MorUi/t 
^  Tes.  248  ;  Davidson'B  Precedents  in  Conveyancing, 
voL  3|  part  1  (Sfd  edOi  p*  457;  8eton*s  Judgments 
and  Otders,  voL  2  (6th  ed.),  p.  1736, 

Cur.  adv*  vuU* 


BojffEUt   L,J*,    read    the   following  judgment,   in 

which  Collies,  M.R.,   concurred :    The  queition   we 
have  to  decide  is  to  what  extent  the  mortgage  to  Mr. 
KlghMngale — hereafter    called    the    mortgagee— has 
privjudiced  or  affiectdd  the  charge  created  by  the  will 
of  the  testator    Henry    Muskett  in   favour  of    the 
annnities  to  Mr.   and  Mrs.    Reynolds    and    of    the 
portion  ol  £5,000  for  their  children.    For  brevity  I 
shall    hereafter    refer  to    these    annuities    as    -'  the 
annoity"    and    to   the  portion  as    "the    Reynolds 
portion."      At  the  date  when  the  action  of  Muakett 
V.   Mi^keit   was   commenced    the  annuity^  and  the 
Beynoldi  portion  were  charged  by  the  will  on   the 
testator's  real  and  leasehold  estate  part  passu  with  the 
two  other  portions  of  £5,000  each*    The  annuity  and 
the  Reynolds  portion  and  one  of  the  two  other  portions 
were  secured  by  the  covenant  of  the  teeCator  in  his 
Ufa  time,  and  in  respect  of  these  there  was  a  debt  due 
from  his  ©itate  at  his  death.    The  two  last-mentioned 
portions^   hereafter    called    the    two    portions,    had 
become  payable,  but  the  Reynold  a  portion  was  not 
payable.      The    plaintiff   in    that    action,    hereafter 
releiTid  to  as  the  plaintiff^  was  under  the  will  legal 
tenant  lor  life,  and  the  defendants  were  legal  teoanta 
In  remainder   of  the  estate  subject  to  the   above- 
mentioned  charges^.    In  the  will  there  was  no  pro- 
vfiioii  enabling  the  tenant  for  life  or  any  other  person 
to  frae  the  eitate  or  any  part  of  it  from  the  charges* 
In  this  state  of  things  I  think  it  is  advisable,  in  order 
to  properly  determine  this  appeal,  in  the  tirst  place 
to  oaj^fuUy  consider  the  proceedings  in  the  action  ol 
Muikfti  v»  Mutkett — hereafter  called  the  action — which 
resulted  io  Mr,  Ni»(htin galeae  mortgage,  and  then  to 
discuss  the  terms  of  that  mortgage  on  which  the  mort- 
gagees^ rights  must  ultimately  depend.  Now  it  is  dear 
&om  the  stateuient  of  claim  in  the  action  that  its  sole 
object  was  to  have  the  portions  that  were  then  due 
and  psyablf  raised  and  paid  out  of  the  settled  estate 
and  to  have  the  remaining  portion  raised  and  paid 
when  it  became  payable.    The    only  parties  to  the 


subject  to  the  charges; 

adminiiteied.    The  statemfflit  of  olaam  alleged,  as  the 
facts   were,    that    the    plaintiff,   who   waa    the    sole 
legatee  of  the  residuary  personal  ©state  under  the  will, 
bad  paid  all  the  debts  and  legacies  of  the  testator^ 
other  than  portions,  and  had  kept  down  the  annuities 
bequeathed  by  the   will.      The  statement   of  daim 
further  alleged  that  thoie  entiUed  to  the  two  portiona 
required  payment,  and  the  daim  waa  only  to  have  an 
inquiry  what  portions  were  then  due  and  payable 
and  to  have  them  raised  by  mortgage  of  the  estate. 
The  action   ai   constituted   in    no  wise  appears    to 
contemplate    any  interference   with    the    charge    of 
the  Beyaolds   portion  or  with  the  rights  of  those 
int^ested  therein*     Still  less  does  it  appear   in  any 
way  concerned  with  or  to  rdate  to  the  annuity,  and 
the  ]serson3  entitled  to  that  annuity  were  in  no  wise 
concerned  io  that  capacity  with    the  rising  of  the 
portions.     In  short,  tne  action  appears  only  to  relate, 
so  far  as  oonoems  the  immediate  action  of  the  court, 
to  the  enforcement  of  a  right  claimod  on  behalf  of 
the  tenant  for  life  of  the  estate  subject  to  its  charges 
as  against  those  entitled  in  remainder  to  have    the 
two  charges  that  were  then  dne  and  payable  raised 
out  of  the  corpus  of  the  estate  belonging  to  the  parties 
to  the  action,  that  is  to  say,  the  estate  subject  to  its 
charges.     But  in  such  an  action  it  was  obviously  fight 
and  proper,  were  it  not  actually  necessary,  especially  as 
the  plaintiff  was  the  legatee  of  the  testator* s  residua^ 
personal  estate,  that  it  should  be  shown  to  the  court 
that  the  tesUtor's  debts  and  pecuniary  legacies  and 
funeral  and  testamentary  expenses  were  paid,   and 
that  the  annuities  charged  against  the  estate  wero 
not     in    arrear.      Accordingly     when    the     action 
came    on    for    judgment    in    default    of    defence 
on     the    3rd    of    July,    1880,    there   aje    inquiriee 
and    accounts    directed    to    bring    out    the    above 
facts*     Also,  as  was  right  and  proper,  there  was  an 
inquiry  whether  any  and  which  of  the  three  portions 
were  then  raisable  and  an  accouut.  was  direotel  of 
what  was  then  due  for  interest    and    piinoipal   in 
respect  of  each  of  such  of  the  portions  as  were^  then 
raisable.     I  need  scarcdy  say  that  there  is  nothing  in 
these  inquiriea  and  accounts  to  alter  or  enlarge  the 
nature  of  the  action  or  to  prejudice  the  annuity  or 
the  Reynolds  portion,   but   there   are  parts  of   the 
judgment  which  confirm  the  view  of  the  action  that 
I    have    previously    indicated.       After    the    above - 
mentioned  inquiries  it  is  ordered  that  what,  if  any- 
thing, should  be  certified  was  then  due  in  respect  of 
the  said  annuities,   and  also  the  future  payments  of 
the  then  sub  listing  annuities  should  be  paid  and  kept 
down  by  the  plaintiflT  daring  his  life  out  of  the  rents 
and    profits    of    such    part*    of  the   estate   as    was 
subject  to    the  said  payments  respectively*      Th^ 
follows   the    following  significant  proTision:     [His 
lordship    referred     to    the    order,  and    continued;] 
Now  this  last  provisioQ  seems  to  me  to  show  dearly 
that  the  court  was  only  oonsidering  for  the  purpose 
of  raising  the  necessary  moneys  the  beneficial  estate 
belonging  to  the  parties  to  the  action  at  the  time  of 
the  judgment,  for  it  not  only  includes  as  part  of  the 
moneys  to  be  raised  any  sum  necessary  to  discharge 
any  unpaid  debts  of  the  testator,  which  as  between  the 
then  parties  to  the  action  and  those  entitied  to  the 
charges  on  the  estate  would  have  to  be  borne  by  the 
former,  but  it  also  indudes  in  the  moneys  to  be  raised 
the  costs  of  the  action*     It  is  almost  incredible  that 
the  court  should  have  contemplated  that  the  plaintiff 
and  defendants  to  the  action  should  obtain  payment 
of  their  costs  by  a  charge  to  take  precedence  over  the 
charges  in  favour  of  the  annuity  and  of  the  Reynolds 
'   reference  to  the  Hberty  to  apply  for  a 
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sale  as  well  as  for  a  mortgage  contained  in  the  last-  , 
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mentioned  proyision,  it  does  not  appear  to  me  to 
mOitate  against  the  view  I  am  taking.  A  sale 
of  part  of  the  estate  might  have  been  miMle  subject 
to  the  annuity,  and  if  neoessaiy  also  subject  to 
the  Beynolds  portion.  And  even  if  for  the  purpoMs 
of  raisiofl;  the  two  portions  payable,  the  court  mi^ht 
have  had  jurisdiction  as  against  the  Beynolds  portion 
to  order  a  sale  of  part  of  the  estate  it  would 
never  have  done  so  without  inquiry  as  to  value 
in  order  to  see  that  a  part  of  the  estate  sufficient 
in  value  was  left  for  the  Beynolds  portion,  and 
no  such  inquiry  was  ever  directed  or,  lo  far  as 
I  can  see,  ever  really  contemplated.  And  as 
against  the  annuity  I  do  not  see  what  right  the 
court  would  have  had  in  this  action,  and  in  the 
circumstances  existing  to  order  a  sale  of  any  part  of 
the  estate  freed  from  the  annuity.  Looking,  then,  at 
the  action  as  framed  and  to  the  judgment  obtained, 
having  regard  to  its  form  and  to  the  circumstances 
under  which  it  was  given,  it  appears  to  me  that  so 
far  DO  interference  with  the  charge  of  the  annuity 
and  of  the  Bejnolds  portion  was  contemplated  or 
authorized. 

Although  it  may  not  have  been  actually  necessary 
that  this  judgment  should  be  served  on  the  members 
of  the  -Beynolds  family,  it  was  obviously  convenient 
and  proper  that  that  should  be  done,  and  that  they 
should  have  an  opportunitv  of  appearing,  and  should 
be  bound  b^  the  result  of  the  proceedings.  They  were 
interested  in  several  of  the  inquiries  and  accounts 
directed,  and  moreover,  through  their  trustees  they 
were  interested  as  ordinary  creditors  of  the  testator, 
and  should  they  have  thought  it  right  to  insist  on 
their  rights  as  such  creditors  difficulties  might  have 
ensued,  and  those  difficulties  would  be  removed  by 
their  being  served  and  appearing  and  raising  no 
claim.  Accordingly  tiiey  were  served  with  the  judg- 
ment and  became  bound  by  the  proceedings,  but  it  is 
clear  that  so  far  nothing  had  been  done  which  had  in 
any  way  prejudiced  or  affected  their  charges  or  had 
indicated  any  suggested  ri^ht  or  any  intention  on  the 
part  of  the  court  to  prejudice  or  affect  them.  Then 
followed  tiie  chief  merVs  certificate.  It  answered 
the  inquiries  and  found  inter  alia  that  there  were 
no  outstanding  ordinary  debts  of  the  testator  and  no 
arrears  of  the  annuitv,  and  stated  the  position  of 
affairs  with  regard  to  the  portion  and  set  forth  in  the 
schedule  the  particulars  of  the  estate  and  found  that 
there  was  no  incumbrance  affecting  it  other  than  the 
charges  created  by  the  will.  Then  came  the  order  on 
furUier  consideration  of  the  17th  of  May,  1882  ;  that 
order  on  i^e  face  of  it  appears  to  me  also  to  bear  out 
the  viewtiiat  the  court  throughout  the  action  was  not 
contemplating  or  sanctioning  anything  to  the  pre- 
judice of  the  charge  for  the  annuity  and  the  Beynolds 
portion.  It  made  an  order  for  taxation  of  the  further 
costs  of  the  plaintiff  and  defendants  to  the  action 
aud  of  the  costs  of  the  parties  served  with  the  judg- 
ment and  having  liberty  to  attend,  and  found  that  a 
sum  of  £185  19s.  lOd.  was  needed  for  the  enfranchise- 
ment of  a  copyhold  portion  of  the  estate  required  by 
the  lord  of  the  manor.  It  then  stated  that  Mr. 
Nightingale  was  willing  to  advance  the  two  sums  of 
£5,000  and  £5,000  required  for  the  two  portions 
raisable  and  the  enfranchisement  money  and  the 
taxed  costs  on  a  mortffage  of  the  estate  mentioned  in 
the  schedule  to  the  <£ief  clerk's  certificate,  or  a  com- 
petent part  of  the  estate.  And  it  was  ordered  that 
the  said  sums  and  costs  be  raised  by  mortgage 
aooordin^y,  such  mortgage  to  be  settled  by  the 
judge.  Then  comes  an  important  part  of  the  order : 
'<And  it  is  ordered  that  the  plaintiff  be  and  he 
is  hereby  appointed  to  execute  the  same  for 
the  purpose  of  conveying  the  real  estate  so  to 
be  mortgaged  for   all  the   estate  and  interest  of 


the  infant  defendants  or  other  the  persons  entitled 
in  remainder."  That  is  to  say,  the  order  oon- 
templates  that  the  plaintiff  would  convey  in  respeet  of 
his  own  life  interest  and  in  respect  of  those  entitled  in 
remainder,  and  not  (so  far  as  expressed)  on  behalf  of 
any  other  persons.  It  is  difficult  to  suppose  from 
this  that  ute  court  contemplated  any  conveyance 
except  by  and  on  behalf  of  those  entitled  to 
the  estate  as  settled  by  the  will— that  is  to  say,  the 
estate  subject  to  the  charges.  The  order  then  gives 
leave  to  Mr.  Nightingale  to  pay  into  court  to  the 
credit  of  the  action  the  total  of  the  said  sums  and 
oosts,  and  then  directs  that  thereupon  the  said  mort- 
gaq;e  should  be  executed  by  all  proper  parties  as  the 
judge  shall  direct  and  be  delivered  to  the  mortgagee, 
and  then  directs  payment  out  of  court  of  the  oosts  and 
of  the  two  portions  raised  and  the  enfrauchisement 
money  to  the  parties  entitled  to  the  same.  It  Is  to 
be  noticed  that  Mr.  Nightingale  was  made  aware  of 
the  exact  position  of  affairs.  He  knew  of  the  charges 
by  the  will.  He  knew  what  the  action  was  for  and 
the  various  prooeedings  in  it,  and  he  knew  that  he  was 
asked  to  lend  moneys  in  respect  of  the  different  it? ms 
that  had  been  raised  and  he  knew  the  purposes  for 
which  they  were  raised,  and  to  whom  when  raised 
they  would  go  after  his  mortgage  was  executed.  There 
was  nothing  in  the  proceedings  in  the  aotiou  to  lead 
Mr.  Nightingale  to  suppose  that  he  was  to  reoeive  a 
security  whi<m  would  prejudice  in  any  way  the  charge 
in  favour  of  the  annuity  and  of  the  Beynolds  portion, 
and  if  he  desired  to  obtain  such  a  security  he  should 
have  made  his  desire  plain,  and  if  he  did  not  do  so  ahd 
did  not  in  fact  obtain  such  a  security  then  he  has  only 
himself  or  his  advisers  to  blame.  It  follows  from  the 
above  obsarvatiou  that,  looking  to  the  order  on 
further  consideration  as  a  whole,  it  is  perfectly  con- 
sistent with  the  original  object  and  scope  of  the  action 
and  with  all  the  other  proceedings  in  the  action,  and 
shows  no  intention  whatever  to  interfere  with  or 
prejudice  or  affect  the  charges  of  the  annuity  and  of 
the  Beynolds  portion.  This  brings  me  to  a  considera- 
tion of  the  mortgage  deed  itself,  for  the  subsequent 
proceedings  in  the  action  so  fir  as  material  were 
merely  an  approval  by  the  court  of  the  form  of 
mortgage  to  be  executed  and  an  ascertainment  by 
taxation  of  the  costs  to  be  raised,  payment  into 
court  by  Mr.  Nightingale  of  the  necessary  moneys, 
and  then  the  mortgage  to  him  was  executed.  From 
these  proceedings  I  should  have  expected  to  find 
that  the  mortgage  in  favour  of  the  mortgagee 
approved  of  by  &e  court  and  executed  would  be 
one  that  did  not  iu  any  way  enlarge  or  in  any  way 
pr^udice  the  right  of  those  entitieid  to  the  annuity 
and  to  tiie  Beynolds  portion.  And  on  perusal  aud 
consideration  of  that  mortgage  it  fulfils  m^  eneota- 
tion  and  in  my  opinion  on  its  coustruotion  its  effact  is 
what  I  have  above  indicated. 

The  only  parties  to  the  mortgage  deed  are  the 
plaintiff  and  the  mortgagee.  The  recitsls  are  full, 
and  show  clearly  all  the  material  facts,  and  the  rights 
of  all  persons  interested  in  the  mortgage  prop^^rty  and 
the  prooeedings  in  the  action  and  wlu^t  moneys  had 
to  be  raised  and  advanced  by  ttie  mortgagee  and  for 
what  purposes.  There  is,  however,  a  recital  of  a  fact 
which  did  not  appear  from  the  proceedings  in  the 
action  and  which  is  of  some  materiality.  It  appeared 
from  this  recital  that  the  plaintiff  as  tenant  ior  life 
had  mortgaged  his  life  estate  to  one  George  Durrant 
(who  was  in  no  wise  party  or  in  any  way  bound  by  the 
proceedings  in  the  action)  and  that  this  mortgage  was 
still  effective  as  against  some  parts  of  the  estate, 
though  what  parts  is  not  stated.  Then,  coming  to  the 
assurance  by  the  plaintiff,  it  is  important  to  notice 
the  form  in  which  he  conveys.  It  is  as  follows :  '  *  He, 
the  said  Henry  Joseph  Muskett,  as  benefidal  owner 
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•o  f ar  u  rel&t«i  to  Ha  eitate  of  inter^t  for  life  under 
tli6  said  redted  wOI  of  the  said  Ht<nry  Muikett 
in  the  heMdit&iiieDts  iDtended  to  ba  bereby  assured, 
and  90  as  to  pas  tht  fall  benefit  of  the  oharge  created 
by  the  iamti  will  in  priority  to  tbe  said  life  estate  or 
iDt**r«t  for  the  parpoj©  of  Fsisitrg  the  portioQ  of 
£5,000  and  £5,000  proTided  respectively  fof  tbe  child 
or  cbOdren  of  the  taid  Julia  Matilda  EtheridRQ  and 
for  the  children  of  the  taid  Chailas  Burton  Diabwood 
and  fimlly  Looiia,  hia  wife,  and  the  ioterest  on  tbe 
iftme  porfcioni  respeotively  and  as  truitee  eo  far  aa 
ffhXm  to  tbe  estate  or  interest  of  the  petiona  entitled  in 
Tmomodm  in  the  same  hereditAmeDts  hereby  grants 
and  ^OQYejB  unto  the  said  Saomel  Nightingale;" 

Xow,  two  poiote  for  observation  arise  from  this, 
Th«  first  coQcems  the  asmrance  by  the  plaiuUflF  **  so 
Jar  aa  relates  to  bis  estate  or  interest  for  life  nader  tbe 
.  •  *  will/'  and  **as  trustee  ao  far  ai  relates  t^ 
tbe  estate  or  interest  of  the  person  entitled  in 
remainder/*  That  carried  out  the  order  on  further 
Goaiideratioti  in  that  behalf  and  tend  a  strongly  to 
ahotr  that  the  plaintiff  was  only  anthori^sd  to  convey 
tbe  fitate  on  behalf  and  in  respect  of  the  interests  of 
those  entitled  to  it,  aabjeot  to  the  charges  created  by 
the  will,  and  not  on  behalf  or  in  respeot  of  the  int^r- 
cils  of  those  entitled  to  tbe  annuity  and  the  Beynolds 
porticDi  The  second  point  which  gives  riae  to  obser- 
vstioD  ia  that  the  plaintiff  is  made  to  aiture  ao  ai  to 
pais  the  full  benefit  of  the  two  charges  in  respect  of 
tbe  two  portions  of  £5,000  eaoh  whiah  were  being 
raised,  and  not  so  as  to  pass  any  right  in  respect 
of  the  Beynolds  portioa  or  of  the  annuity. 
The  aatnranoe  in  thifl  respect  is  curiouflly  framed  from 
a  strict  convey  and  eg  point  of  view,  but  tbe  object  of 
it  is  clear  «id  its  effect  is  nudoubted.  The  charges  in 
favour  of  tbe  two  pcrtioDs  paid  off  were  clearly 
izit«Qded  to  be  kept  alive  in  favour  of  the  mortgagee 
and  there  if  no  difficulty  in  giving  effect  to  the  clear 
intention.  This  was  of  practical  importance  to  tbe 
mortgagee  having  regard  to  tbe  mortgage  on  the  life 
estate  in  favour  of  George  Burraot ;  and  Mr.  Nightin- 
gale aa  againit  Durraut  would  have  had  to  rely  on 
tue  charges  iu  respect  of  the  two  portions.  Now 
theae  two  charges  only  ranked  paiH  ptiseti  with 
Ihe  charges  iti  favour  of  the  annul ly  and  the 
Beynolds  portion,  atid  could  only  be  ret  up 
b^  the  mortgagee  aa  ranking  pfvri  patsu,  and  it 
ioema  dear  from  thisi  as  well  as  from  the  reference  to 
tha  two  railed  portions .  that  it  was  oontamplated 
that  all  the  charges  were  to  remain  unaffected  by  the 
mortgage  deed.  Then  comes  the  hah^rtdam  abowing 
that  the  landa  conveyed  were  to  bd  held  by  the  mort- 
gl§ee  with  the  full  benefit  of  the  enfranchisement 
intoided  to  be  made,  and  subject  as  to  the  life  estate 
or  interest  of  the  plaintiff  to  the  mortgage  thereon 
and  as  to  all  tbe  lands  "without  prt-judice  to  any 
charge  which  may  be  aubsistitig  UieTeiii  under  the 
said  willp"  "subject  to  the  proviso  for  redemption 
lieraiiafter  contained  (that  la  to  say),"  and  then 
loDowtd  tbe  proviso  for  redemption. 

Ko  Wf  OQ  the  coustruotLon  of  this  part  of  the  deed  I 
think  its  meaning  and  effect  is  that  Mr.  Nightingale 
was  to  hold  subji^ct  to  the  existing  charges,  and  ttot 
that  tbe  reference  to  those  charges  was  merely  mad*« 
part  of  the  proviso  for  redemption  to  be  treated  aa  if 
It  bad  bt^n  put  in  at  the  end  of  the  proviso^  This 
Tiaw  it|  in  my  opiniou,  id  accordance  with  tbe  words 
iltmloyed  when  read  according  to  their  primSfacu 
ma  natural  meaning.  And  it  is  borne  out  by  the 
INMitjon  and  wording  of  the  clause  referripg  to  tbe 
charges  and  by  the  difliculty  of  treating  that  clause 
ai  intended  to  come  iu  at  the  emd  of  tbe  proviso  for 
redemption,  where  it  would  bs  difficult  to  read  in  the 
Hcact  words  used  in  the  clsuie— Ytz.,  *'  ai!d  as  to  all 
fee  said  bercditamenti  and  premluma  without  pre- 


judioe,"  &o.    But  EtHl  more  strongly  it  Is  borne  out 

b/  the  other  part  of  the  deed,  and  also  by  the 
difficulty  of  suppodag  that  in  auoh  au  action  as  that 
in  which  the  mortgage  was  authorised,  aud  after  tbe 
proceed  logs  in  that  action  to  which  I  have  c  tiled 
attention  the  court  intended  to  amotion  or  did 
sauction  a  morti^age  which  would  interfere  with  the 
charge  of  the  Beynolda  portion,  and  still  less  one 
wkioh  would  interfere  with  the  annuity,  which  wa* 
in  no  wise  concerned  with  the  portions, 

I  have  now  c^Jmpleted  my  examination  of  the  deed, 
which  in  my  opinion  carefully  and  properly  preserves 
tbe  rights  of  those  iotsrested  in  the  aunuity  and 
Reynolds  portion  without  iu  any  way  enlarging  them ^ 
but  I  will  add  a  few  words  on  the  argument  ou  behalf 
of  the  appellant,  which  was  much  pressed  upon  us, 
and  was  based  on  the  inconvenient  nature  of  the 
BtcaritT  obtained  by  Mr*  Nightingale,  and  ou  the 
alleged  difficulty  of  supposing  that  he  could  have  ' 
b«en  expected  to  lend  hie  money  on  such  a  security. 
In  the  first  plaoe,  even  admitting  thia  to  the  f uU^  yet 
it  affords  no  sufficient  ground  for  altering  the  view  I 
have  taken  a^  to  the  effect  of  the  deed,  or  for  pre- 
judicing or  affecting  those  interested  in  the 
anDuity  and  in  the  Beynolda  portion.  The  mort- 
gas^ee  was,  as  I  have  already  pointed  out,  made 
fully  aware  of  aU  the  circumstances  of  the  case, 
and  the  deed  was  approved  of  on  bis  behalf  before 
he  parted  with  lis  money,  but  in  my  opinion 
tie  inoonveQtence  arising  b'om  the  nature  of  his 
security  baa  been  much  exaggerated.  He  obtained  a 
mortgage  on  the  whole  estate  subject  only  to  aucb 
rights  therein  as  exieted  in  respect  of  the  aunuity  and 
tbe  Reynolds  portion.  It  ia  not  auggeated  that  at 
the  time  he  made  his  advance  that  security  was  not 
umple.  It  is  the  aubaequent  diminution  in  tbe  value 
of  the  lands  which  has  rendered  the  present  question 
in^portaott  In  respect  of  the  security  he  obtaiued  he 
oould  have  sold  the  estate  subject  to  the  right  I  have 
tneutioned  under  bis  power  of  sale,  and  could  other- 
wise have  enforced  all  the  rights  of  a  mortgagee. 
That  he  was  not  obtatuing  a  security  altogether  free 
from  difficulty  is  perfectly  fr*ie  from  doubt,  seeing 
that  ha  knew  of  the  mortgage  of  the  Ufe  interest  and 
tbe  necesaity  of  having  the  benefit  of  the  charges  of 
the  two  portions  that  were  being  raised.  And  it 
seems  to  me  that  any  argument  based  upon  tbe  exact 
amount  of  difficulty  in  the  nature  of  his  security 
is  entitled  to  little  weight.  It  only  remains  for 
me  to  say  a  word  as  to  tbe  enfranchisement 
money.  I  have  pointed  out  that  the  rights  of  those 
iutereated  iu  the  annuity  and  in  the  Beynolda 
portion  were  iu  no  way  enlarged  by  the  mortgage. 
Now  there  was  good  ground  (whioh  I  need  not 
further  enter  into)  for  saying  that  ao  far  aa  the 
mortgagee*!  money  went  to  pay  for  the  enfraochiae^ 
ment  he  could  support  a  claim  to  a  first  charge  over 
the  eatate,  or  at  any  rate  over  the  enfranchised 
portion.  And  ao  far  as  the  reapoudents  are  concerned 
it  would  not  matter  much  whether  that  firat  charge 
was  only  on  the  enfranchised  lands  or  on  all  the 
lands,  and  accordingly  they  appear  not  to  have  objected 
to  the  view  that  iu  respect  of  the  eufranobisement 
money  the  mortgagee  obtained  a  first  charge,  at  any 
rate  there  is  no  appeal  by  them  from  this  part  of  the 
order.  But  that  iu  no  wise  prejudicea  thetu  in  aaytusr 
that  aa  to  the  rest  of  hia  moneys  the  mortgagee  has 
only  the  ordinary  rights  given  tu  him  by  hia  deed. 
He  knew  exactly,  and  the  proct^e'lings  aud  mortgage 
sat  forth  what  money  a  he  was  advancing,  and  for 
what  purpoaes,  and  any  apecial  accurity  he  may 
have  obtained  by  reason  of  the  purpose  to 
which  part  was  applied  cannot  enlarge  his  security 
irt  reapect  of  the  other  money  a.  It  appears 
to    me    that    the    order    of  Kekewich,   J.,    haa    at 
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leait  givea  to  Mr.  Nightmgale  all  the  rights  he  was 
entitled  to,  assuming  that  the  mortgage  deed  did 
not  prejadioe  the  rights  of  the  respondents.  As  to  the 
sum  adyanoed  for  oosts,  those  costs  were  clearly  not 
chargeable  in  front  of  the  char^  of  the  respondents, 
bat  were  payable  by  those  entitled  to  the  estate  sub- 
ject to  the  charges.  I  am  not  sure  that  the  order  so 
far  as  it  covers  the  sum  advanced  for  costs  is  not  too 
favourable  to  the  appellant,  but  as  there  is  no  counter- 
appeal  on  this  head  I  need  not  further  consider  the 
point.  I  think,  therefore,  the  appeal  should  be  dis- 
missed with  costs. 

Cozbns-Hasdy,  L.J.— I  agree  that  this  appeal 
must  be  dismissed  for  the  reasons  stated  by  Bomer, 
L.J.,  in  the  judgment  which  he  has  read.  But  I 
desire  to  add  a  few  words  on  the  nature  and  frame  of 
the  action  of  MuakeU  v.  MuBkdt.  The  sole  plaintiff 
was  the  legal  tenant  for  life  and  the  sole  defendants 
were  the  legal  remaindermen  in  fee,  though  the  plain- 
tiff was  alao  the  legal  personal  representative  of  the 
testator.  No  person  mterested  in  the  annuity  and 
portion  charg^  upon  the  property  was  made  a  party. 
I  doubt  whether  such  an  action  could  be  maintained 
except  on  the  footing  that  it  was  an  action  for  the 
administration  of  the  unadministered  estate  of  the 
testator.  It  was  treated  as  falling  within  ord«  16,  r.  40, 
the  annuitant  or  portioners  bang  all  served  with 
notice  of  the  judgment,  and  thus  treated  as  being 
bound  by  the  proceedings  in  the  same  manner 
as  if  they  had  originally  been  made  parties.  In 
short  they  were  regarded  as  legatees  whose  legacies 
were  payable  out  of  and  charg^  upon  the  testator's 
real  estate  solely.  In  this  view  the  coutt  had  juris- 
diction to  direct  the  two  legacies,  which  were  then 
raisable  to  be  raised  by  mortgase  or  sale  and  to  give  a 
mortgagee  or  purchaser  a  good  title  free  from  the 
daims  of  the  Beyndds  family.  The  court  was  not 
bound  to  raise  all  the  portions  or  legacies  at  once, 
and  probably  would  not  have  done  so  against  the 
wish  of  the  cUdais  of  the  Beyndds  family. 

But  I  agree  with  Bomer,  L.J.,  that  it  rests 
upon  the  appellants,  who  assert  that  that  which 
was  originally  a  jxkH  poMu  charge  has  been  post- 
poned, to  establish  the  proposition,  and  that  there 
IS  no  presumption  in  their  fovour.  I  have  rduct- 
antly  come  to  the  conclusion  that  there  is  nothing 
either  in  the  orders  of  the  court  or  in  the  form  of  the 
mortgage  settled  by  the  court  which  justifies  us  in 
giving  the  appellants  any  better  or  larger  security  thati 
they  have  obtained  under  the  judgment  of  Kekewich, 
J.  Nightingale  or  his  adviters  had  all  the  docu- 
ments before  them,  and  it  is  not  for  us  to  consider  how 
far  their  true  operation  and  effect  may  have  been 
misapprehended. 

Appeal  dismissed. 

Solidtors,  Poico  Daphne;  J»  M.  YetU;  Ilijfe, 
HefUey,  db  Staeei. 


/n  ,r      ^^"l  ^^°i  ^i^-  A  I  Feb.  6,  16,  18, 

(Collins,   M.B.,    and  Bomer  and  >  1903 

Oozens-Hardy,  L.JJ.)  ) 

Devonport  Corporation  v.  Tozkr.  (a.) 

Local  government— Bye-lawa — Infringement — Erection 
of  houses  abutting  on  public  highway— Laying  out 
new  street— 'Urban  authority— Statutory  remedy — 
Attomey-Oeneral,  Absence  of— Jurisdiction, 

The  defendants  were  the  owners  of  a  triangular  piece 


(a.)  Beported  by  B.  B.  Campbell,  Esq.,  Barrister- 
at-Law. 


of  land  within  the  plaintiffs*  borough.  Two  sides  of  the 
triangle  abutted  upon  public  highways  within  the  borough. 
The  defendants,  in  pursuance  of  a  building  scheme^ 
erected  houses  on  their  land  fronting  the  highways.     The 

Sintiffs  dUeged  that  the  defendants  were  laying  out  the 
^hways  as  new  streets  which  did  not  comply  with  the 
reguirements  of  the  borough  bye^laws  as  to  width,  and 
they  claimed,  first,  an  injunction,  and,  secondly,  a 
dedaration  that  the  plaintiffs  were  entitled  to  remove  or 
puU  doum  any  work  begun  or  done  by  the  defendants  in 
contravention  of  the  bye-laws.  The  bye-laws,  which 
were  framed  under  the  Public  Health  Act,  1876,  pre- 
scribed a  penalty  for  infringement,  to  be  recovered  by 
summary  proceedings,  and  provided  that  the  plaintiffs 
might,  ntbfect  to  any  statu^y  provision  in  that  behalf, 
remove,  alter,  or  pull  doum  any  work  begun  or  done  in 
contravention  of  the  bye-laws. 

Held,  (1)  that  the  plaintiffs  could  not  maintain  an 
action  in  the  absence  of  the  Attorney -General ;  (2)  that 
the  facts  did  not  justify  the  inference  that  the  defendants 
were  laying  out  a  *'  new  street "  within  the  meaning  of 
the  bye-laws, 

DecUion  of  Joyce,  J.  ([1902]  2  Ch,  182,  60  W,  B, 
Dig.  97),  affirmed, 

Attorney-General  v.  Ashborne  Becreation  Ground 
Co.,  61  W.  B,  126,  [1903]  1  Ch.  101,  approved. 

Appeal  from  the  dedsion  of  Joyce,  J.  (reported 
[1902]  2  Ch,  182,  60  W.  B.  Dig.  97). 

The  facts  were  as  follows :  The  defendants  were  the 
owners  of  a  triangular  piece  of  land,  containing  about 
tluree  acres,  one  ride  of  which  abutted  upon  a  public 
highway  known  as  Ham-lane,  and  another  side  of 
which  abutted  on  a  public  highway  known  as  Tavi- 
stook-road.  The  roadway  of  Ham-lane  was  within 
the  borough  of  Devonport,  but  the  defendants'  land» 
together  with  the  portion  of  Tavistodk-road  upon 
which  it  abutted,  was,  down  to  November,  1900, 
within  the  rural  district  of  Plympton  St.  Mary. 

Within  this  rural  district  were  certain  bye-laws, 
with  respect  to  new  streets,  framed  under  section  167 
of  the  Public  Health  Act,  1876.  They  provided, 
inter  alia,  as  follows :  *'  With  reroect  to  the  width 
and  construction  of  new  streets. — ^Bvery  person  who 
shall  lay  out  a  street  which  shall  be  intended  for  use 
as  a  carriage-road  shall  so  lay  out  sudi  street  that  the 
width  thereof  shall  be  36  feet  at  the  least"  "  Bvery 
person  who  shall  construct  a  new  street  which  shail 
exceed  100  feet  in  length  shall  construct  such  street 
for  use  as  a  carriage-road,  and  shall,  as  regards  sudi 
street,  comply  with  the  requirements  of  every  bye- 
law  relatii^^  to  a  new  street  intended  for  use  as  a 
carriage-roML"  Bye-law  90  provided  that  every 
person  who  should  intend  to  lay  out  a  street  should 

five  to  tiie  sanitary  authority  certain  notices  and 
diver  plans  and  sections  of  such  intended  street; 
and  bye-law  97  provided  that  "  every  person  who 
shall  oflFend  against  any  of  the  foregoing  bye-laws 
shall  be  liable  for  every  sndi  offence  to  a  pendty 
of  £5,  and,  in  the  case  of  a  continuing  offence, 
to  a  further  pendty  of  40i.  for  eadi  day  after 
written  notice  of  the  offence  from  the  sanitary 
authOTity.  Provided  neverthdess  that  the  justices 
or  court  before  whom  any  complaint^  may  be 
made  or  any  proceedings  may  be  taken  in  respect 
of  any  such  offence  may,  if  they  think  fit,  adjudge 
the  payment  as  a  pendty  of  any  sum  less  thui  the 
full  amount  of  the  pendty  imposed  by  this  bye-law.** 
Bye-law  98  was  as  follows :  *'  If  any  work  to  which 
any  of  the  bye-laws  rdating  to  new  streets  and 
building^  may  apply,  be  begun  or  done  in  contraven- 
tion of  any  sudi  bye-law,  the  person  by  whom  such 
work  shall  be  so  begun  or  done,  by  a  notice  in  writ- 
ing, which  shdl  be  signed  by  the  derkof  the  sanitary 
authority,  and  shall  m  duly  served  upon  or  deUvered 
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to  vmali  panon^  sIlaU  be  required^  <m  or  before  mich 
d»j  as  aihftll  be  specified  In  rnn^h  notioa^  by  a  itatement 
in  wntiBg  noder  hii  h^ud  or  under  the  hftnd  of  sn 
agent  diilj  anthorized  in  that  behalf  and  addruased  to 
aiid  duly  served  upon  the  sanitary  anthority,  to  ihow 
anffideot  came  why  such  work  sbaU  not  be  removedp 
altered,  or  pulled  down ;  or  aball  be  required  on  suob 
day  and  at  iucb  time  aud  ptaae  ai  shaU  be  speoi£iad 
in  tuch  notice  to  attend  pecaonally  or  by  ageut  duly 
authorized  in  that  behalf  before  the  sanitary  authority 
and  tbow  ittfiBcient  cause  why  such  work  shalL  not  be 
remored,  altered,  or  pulled  down*  If  suoh  person 
shall  fail  to  shew  sufficient  canse  why  aticb  work  fball 
not  be  removed  I  altered*  or  pulled  down,  the  sanitary 
authority  shall  be  empowered^  subject  to  any 
statutory  provisioiifl  in  that  behalf,  to  remove^  alter, 
or  Dull  down  such  work.*' 

fiy  Fart  V.  of  the  Deronport  Corporation  Act, 
11M)0,  it  was  enacted  that  as  from  the  9th  of 
Novf^mber,  1900^  the  boundaries  of  the  borough  and 
parish  of  Devonport  shouli  be  extended  so  as  to 
eomprise  the  triangular  pieoe  of  land  in  question,, 
It  was  also  enacted  by  section  43  of  that  Act  in 
c  injunction  with  Art*  lii.  of  the  Devonport  Extension 
Order,  1898,  whioh  order  was  confirmed  by  the  Local 
Oovemment  Board's  ProviAiotial  Order  Confirmation 
{No,  10)  Act,  1898,  that  all  bye^lawa  in  force  in  the 
existiiig  borough  should  thenceforth  apply  to  the 
borongh  so  extended,  and  that  all  bye-laws  made  by 
th^  oonncil  of  the  said  rural  district  should  as  from 
the  9th  of  November*  1900,  cease  to  have  any  effiact  in 
any  part  of  the  added  area,  but  without  pTejudice  to 
anything  duly  done  thereunder,  and  provided  ttiat  any 
pore ee lings  which  might  have  been  taken  agEhinst  any 
person  for  any  offence  against  the  said  bye- laws 
before  the  9th  of  November,  1900,  might  ba  taken  by 
the  plaindfiTs  as  if  those  bye^iaws  had  remained  in 
force. 

The  bye-lawa  of  the  Borough  of  Devonport  were. 
BO  far  as  material  to  this  oase^  virtually  the  same  as 
the  bye-laws  of  Plympton  Bt.  Mary. 

The  defendants,  whose  land  was  at  a  considerable 
distauGe  from  any  town,  had  some  time  before  the 
commencement  of  the  Devonport  Corporation  Act, 
I9t:>0,  began  to  build  on  their  land*  Proper  plans 
were  deposited  with  the  rural  authority  and  proper 
notioes  given  as  required  by  the  bye^laws.  The  rural 
authority  had  neiUier  approved  nor  disapr^roved  of 
the  plans,  oor  had  they  instituted  any  proceedings 
for  penal  ties  under  the  bye- laws.  Ou  the  commence- 
ment of  the  said  Act  the  rights  of  the  rural  authority 
to  take  prooeedingi  in  the  matter,  if  any,  were  trans- 
ferred to  the  plain ti£^. 

The  plaintiffs  had  not  taken  any  proceedings  before 
the  JQittces,  but  instituted  this  aoiSoot  in  which  they 
claimed  an  injunotton  and  other  relief ^  without 
joiniiig  tha  Attorney-General  as  plaintiff* 

Joyce,  J»|  held,  (1)  that  the  defendants  were  not 
laying  out  or  intending  to  lay  out  the  highways  aA 
new  streets  within  the  meaning  of  the  bye-lawa ;  (2) 
that  the  bye-la wt  could  not  be  enforced  by  action  for 
an  injunction,  but  only  by  the  speciad  remedies 
thereby  provided,  or  by  way  of  information  by  the 
Attorn  ey -Qeu  eral ;  (3)  that  no  such  declaration  as 
acked  for  ought  to  be  made. 

The  plaintiffs  appealed* 

Macnwrrant  K,C.^  HughtSt  K.C.f  and  M.  J^  Parhfr^ 
lor  the  appelLantSi — There  is  abundant  evidence  of  an 
intention  on  the  part  of  the  defendants  to  turn  an 
old  highway  into  a  new  street.  If  a  person  begins  to 
build  with  an  intention  of  going  on  with  his  buildings, 
the  moment  he  begins  to  buud  he  lays  out  a  new 
street:  JZo&ifwoi*  v.  i?ttr&Jt-£ccleft  h^ml  Botwd^  32 
W,  E.  24dp   (1883}   8  App.  Oas.   798;     Willmrm   v. 


PouwinfTt  (1883)   48  L.  T.  672,31  W*  E.  Dig.  IIS; 

GGzzeU  v»  Maldon  Urban  Sanitary  Author iitf,  [1894] 
1  Q,  B.  327 ;  and  SL  QfOTg^*^  Local  limrd  v,  Baltard, 
43  W*  R.  409|  [189a]  1  Q.  B.  702.  If  a  man  intends 
to  lay  oat  a  new  street,  he  mnst  provide  for  its  width 
as  required  by  the  bye-laws.  [Tney  also  cited  on  tbii 
point  AMormij'Gai^ral  v*  /htfford  dfe  Oo.t  ^1  W,  B« 
405.  [1S99]  l'  Oh.  537*  J  Further,  the  appellant*  are 
entitled  to  proceed  by  an  ac:tion  for  an  injauotion. 
By  seotioM  157,  158,  and  183  of  the  Public  Health 
Actf  1875,  the  local  urban  authority  is  given  authority 
with  regard  to  new  streets.  It  has  power  to  pnU 
down  what  it  disapproves*  It  may,  if  it  so  chootee* 
make  bye-laws  imposing  penal  ties  <  There  is  a  duty 
cast  on  an  urban  authority  to  enforce  its  bye-laws,  and 
the  power  to  bring  an  action  for  an  injunction  is  an 
implioation  from  thia  duty* 

They  referred  to  AUometf-Oenfrai  v.  Athhorne 
Rea-fMon  Gr&utid  Co.,  ante,  p.  125.  [1903]  1  Ch,  101 ; 
T^Umham  Urban  Cowndl  v.  WilUnmrnn  cfc  Sona,  44 
W-  R,  676,  [1896]  2  Q.  B.  353  :  Wttlktsey  Local  Boftrd 
V.  Ora€^,  36  W.  B.  094,  (1887)  36  Ch*  D.  593; 
Atiomtij'Geneml  v,  Logan.  [1S91]  2  Q.  B,  100,  3^ 
W-  E,  Dig.  115  J  JTf^don  Local  Board  v*  Pou7i€e,  38 
W,  E.  377,  (1889)  42  Oh  D.  602;  Bromkt/  Local 
Board  v,  /.%£?,  (1892)  6fi  L.  T.  4«2.  40  W.  IL  Dig, 
134 ;  Grand  JuncAion  Watirmorks  Cth  v.  Hnrnpton 
Urhati  Ooumit,  46  W*  R*  644.  [1898]  2  Oh.  331; 
Lndituk  of  F^ttfd  Agmt^  v*  LodywO(i*l,  [1894]  A,  C^ 
347;  and  Barradough  v,  Brtmm,  [1897j  A,  0.  615, 
45  W.  E.  Dig,  152. 

fJanchweris,  K.€^.  and  A,  Gkn^  for  the  re- 
BpoD  dents* — The  defendanti  have  not  oonstructed 
or  laid  out  a  new  street.  They  could  not  oonstmct 
eitber  of  these  roadi  without  comniitting  a  trespass 
upon  the  hiirhway :  ffarrlson  v*  Dnl^  of  Euilandf 
41  W,  R.  322,  [1893]  1  Q.  B,  142*  They  have  not 
infringed  the  bye -laws :  Gozzett  if.  Maldon  Urban 
Sftnitarff  Authority  ;  WiUiam*  v*  Pawning  ;  Reg,  v. 
Fid/ord,  (1864)  33  L.  *J.  M*  C.  122.  The  defendanti 
have  committed  no  offence  under  the  bye -laws.  But 
even  if  they  have,  the  plaintiffa  cannot  enforce  them 
by  snch  an  action  as  this  without  the  intervention  of 
the  Attorney -General.  The  plainti^s  have  no  pro- 
prietary right  of  any  sort.  They  can  only  enforoe 
their  bye-lawa  iu  the  proper  statutory  manner: 
Sarfaclottgh  v,  Brmvtk ;  Grand  Junetlon  Wtttermorki 
Go*  V*  Hampton  Urban  Council ;  Pasnwre  v.  Ostvatd- 
ttpktU  Urban  Cometh  [1898]  A,  C*  387,  45  W*  E. 
Dig.  106,  Dtsobelinnce  to  bye -laws  is  a  criminal 
naatter:  Mellor  v,  D^fiam,  (1880)  5  Q.  B.  D*  467, 
28  W.  E.  Dig.  163 ;  Walhsey  Local  Board  v*  Grac^  ; 
Tottenham  Urban  Cotinf^l  v,  Williajnson  tfe  Son$t 
[They  were  stopped  by  the  court.] 

Collins,  M,B.-*Thig  is  an  appeal  from  a  decision 
of  Joyce,  J,,  who  dedded  two  questions;  First  of 
allj  he  held  that  the  particular  bye-laws  in  ttm  caie 
did  not  apply  under  theoircumitanceB ;  hut,  secondly, 
he  held  that  this  was  an  action  whioh  could  not  be 
maintaJned  by  the  local  anthority  otherwise  than  in 
the  name  of  the  Attorney- General ;  that  the  Attorney- 
G^eral  was  not  a  party  to  the  oauae,  aud  that  that  in 
itself  was  a  complete  answer.  If  the  learned  judge  ia 
right  in  holding  that  this  was  not  an  action  that  could 
be  maintained  by  the  local  authority  without  the 
Attorney* General,  this  appeal  must  faiL 

These  ]>rocee dings  are  not  taken  for  the  penalty 
imposed  by  the  bye-lawst  ^bey  are  taken  on  the 
general  right  of  a  public  body  who  are  trying  to  put 
in  suit  a  ctaiin  for  the  breach  of  a  statute,  Buckley, 
J.^  in  a  very  elaborate  judgment  in  the  case  of  the 
Attom€J/-Gtneral  v^  Aehborne  Mecreation  (fround  (7o,» 
has  covered  the  whole  of  the  law,  as  it  seema  to  me, 
,  upon  this  point*    I  do  not  think  I  oould  wief  nlly  add 
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aoythiog  to  the  leasons  there  giTen^namely,  that 
whfln  there  is  a  pnUic  wrong,  and  when  the  looal 
authoritj,  who  ha^e  certain  special  rights  to  sue  in 
their  own  name  for  certain  special  remedtes,  bat  have 
not  done  so,  and  are  tr^g  to  put  in  suit  a  pnblio 
wronff,  they  most  do  it  m  the  recognized  way — 
nameiT,  at  the  snit  of  the  Attomey-QeneraL  In  this 
case  we  plaintiffs  have  attempted  to  do  it  without 
the  interrention  of  the  Attorney-General,  and  that  is 
really  enough  to  dispose  of  this  case. 

With  regard  to  the  other  part  of  the  case,  I  do  not 
think  it  necessary  to  say  more  than  that  I  see  no 
reason  for  differing  from  Joyce,  J.  The  question  is 
purely  one  of  fact — ^namely,  whether  we  are  bound 
to  dniw  an  inference  from  the  acts  done  by  these 
partkmlar  owners,  the  defendants,  who  are  building 
on  the  land  in  question,  that  they  are  making 
or  laying  out  a  new  street*  It  seems  to  me  that 
the  learned  judge  was  perfectly  justified  in  draw- 
ing the  inference  that  he  did  draw — namely, 
that  the  facts  are  not  sufficient  in  a  matter  of  this 
kind,  involving  such  large  consequences,  to  enable 
the  court  to  arrive  at  the  condusive  inference  of  fact 
that  these  defendants  are  laying  out  a  new  street. 
We  find  a  plan  which,  if  carried  out,  will  undoubtedly 
involve  the  construction  of  a  large  number  of  houses 
in  a  row :  we  find  that  three  houses  are  jsracticaUy 
finished,  but  not  finished  in  the  sense  of  bemg  ready 
for  occupation,  nor  is  there  as  yet  any  occupier,  and 
we  find  that  those  houses  are  separated  nom  the 
existing  lughway  by  a  strip  of  land  which  belongs  to 
the  building  owners,  which  is  fenced  off  from  the 
highway,  and  through  which  there  is  no  aperture  for 
persons  to  pass  out  orom  the  houses,  except  through 
such  |;aps  in  the  fence  as  were  made  for  introducing 
buiUing  materials  for  the  purpose,  of  carrying  out  the 
building  scheme.  Under  tnose  droumstanoe  it  seems 
to  me  it  is  quite  impossible  to  say  that  the  strip  in 
front  ol  these  houses  has,  in  any  sense,  become  a 
street.  It  may  hereafter,  for  all  I  know,  become  a 
street,  or  part  of  a  street,  but  we  are  asked  at  the 
present  moment  to  say  the  defendants  are  engaged  in 
forming  a  new  street.  The  learned  judge  him  come 
to  the  conclusion  that  they  are  not,  and  it  seems  to 
me  that  the  difficulties  of  holding  that  they  are  are 
greater  than  the  difficulties  of  drawing  the  inf  erenct 
Siat  they  are  not 

For  these  reasons  I  think  the  appeal  must  be  dis 
missed  with  oosts. 

RoMBB,  L.  J. — ^I  am  of  the  same  (^piiiion.  It  is  to 
be  borne  in  mind  that  the  plaintiffs  here  have  no 
proprietary  rights  which  are  being  interfered  with  by 
what  is  bcong  done  by  the  defendants.  Tlie  plaintiffs, 
no  doubt,  have  powers  conferred  on  them  to  make 
bye-laws,  but  that  alone  gives  them  no  spedal  rights 
over  other  bodies,  or  other  members  of  the  public,  as 
to  initiating  proceedings  to  enforce  those  bve-laws. 
Such  powers  as  the  plamtiffi  (the  public  body)  have 
to  enforce  bye-laws  must  be  oonfened  upon  them  by 
spedal  powers  given  to  them  by  statute,  and,  in  fact, 
you  do  find  special  powers  here  given;  and,  except 
m  so  far  as  special  powers  are  given,  they  have  no 
inherent  rightto  take  proceedings.  And  I  think  it  is 
rather  to  be  deprecatea  that  pufilic  bodies  sucb  as  the 
plaintiflh  in  tluu  case  should  be  at  liberty,  without 
the  leave  of  the  Attomey-Qeneral,  to  commence 
expennve  proceedings  such  as  these  at  their  own  will. 
The  fact  that  you  do  find  a  spedal  power  given  to  a 
public  body  sudi  as  the  plaintiflfe  to  initiate  proceed- 
ings at  law,  or  in  equity,  in  certain  spedal  cases  is  an 
additional  proof  that  tiie  Legislature  never  contem- 
^ated  that,  apart  from  special  legislative  permission 
they  should  have  a  right  to  take  any  proceedings  they 
might  think  fit  for  tM  purpose  of  mtantng  the  bye- 


laws  apart  from  the  spedal  power  conferred  upon 
them  by  statute. 

With  regard  to  the  other  point,  I  think  Joyce,  J., 
also  came  to  a  right  conclusion.  It  appears  to  me, 
especially  with  reroect  to  the  bye-law  as  to  laying 
out  a  new  street,  wet  if  you  look  at  that  bye-law, 
coupled  with  the  other  bye-laws  which  refer  to  laying 
out  a  new  street,  it  is  clear  that  the  bye-law  in 
question  is  dealing  with  something  in  the  nature  of 
a  physical  layine-out,  and  not  wliat  I  may  call  a 
metaphorical  laying-out.  These  bye-laws  rdate  to 
somethinff  to  be  done,  or  contemplated  to  be  done,  on 
the  land  m  question  which  is  to  oe  the  street  It  is 
to  be  borne  in  mind  that  these  bye-laws  have  to  be 
very  carefully  construed,  because  any  infringement  of 
them  is  in  the  nature  of  a  criminal  c^ence ;  and  if  the 
plaintiffs  iwHuh  to  assert  that  an  offsnce  has  been  com- 
mitted or  is  threatened  by  the  defendants,  they  must 
show  dearly  whidi  bye-law  it  is  which  is  laid  to  have 
been  or  to  be  about  to  be  infringed.  The  defendants 
are  not,  to  my  mind,  within  the  meaning  of  the  terms 
of  the  bye-laws  relied  upon  by  the  plaintiffs,  dther 
laying  out,  or  threatening  at  present  to  lay  out,  a 
new  street  at  alL  On  that  ground  also  I  think  the 
decision  of  Joyce,  J.,  was  perfectly  right,  and  that 
this  appeal  must  be  dismissed. 

Oozxns-Habdt,  L  J. — I  agree.  On  the  point  on 
which  alone  we  are  really  deoidinff  this  appeal  I  do 
not  think  I  cau  with  advantage  add  anything  to  the 
very  careful  judgment  of  Buduey,  J.,  in  the  case  of 
AUomey-Oet^eral  v.  Aihbome  Beareation  Ground  Co., 
but,  if  necessary,  I  think  a  verv  strong  argument  in 
support  of  hJs  judgment  is  foond  in  sectiim  107  of  the 
PuUic  Health  Act,  1875.  On  the  other  point,  upon 
whidiwe  are  really  not  deddinff  this  appeal,  speainng 
for  mysdf ,  I  see  no  reason  whatever  to  differ  from 
the  condudon  at  which  Joyce,  J.,  arrived. 

Appeal  dUrM8$ed. 

Solidtors,  CurUiffea  &  Davenport,  for  A.  B,  Pilling^ 
Devonport;  Burr,  Grihhle,  db  Oliver,  for  /.  Walter 
WiUon,  Plymouth. 


Ktlfl  Aourt  of  3wuu. 

K  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  >       July  6,  7,  1903. 
Wills  and  Ghannell,  JJ.)      j 

BoBnrsoN  Brothzhs  {Appellant$)  v,  Dixon 
(Bespondent),  (a.) 

Inland  revenue  —  Grogging  epirit  casks  —  Extracting 
spirit  from  wood  of  casks — Spirit  exuding  from  the 
wood'-Liability^Finance  Act,  1898  (61  A  62  Vict, 
c,  10),  s.  4,  stib-sedion  1  (b). 

By  the  Finance  Act,  1898,  section  4,  suh'Section  I,  U 
is  provided  that  **a  person  shaU  not  (a)  tmJbjed  any 
cask  to  any  process  for  the  purpose  of  extracting  any  * 
spirits  absorbed  in  the  toood  thereof;  or  (b)  have  on  his 
premises  any  cask  which  is  being  subjected  to  any  such 
process,  or  any  spirits  extracted  from  the  wood  of  any 
cask.** 

HM,  the  words  **  process  for  the  purpose  of  extrad' 
ing**  do  not  include  a  naturcd  exudtUion,  and  that^ 
ther^ore,  the  section  does  net  include,  <is  an  offence,  the 
innocent  possession  of  spirits  which  have  exuded  without 
any  active  or  permissive  process  to  lead  to  such  exudation. 

(a.)  Beported  by  B.  O;  SnLLWSLL,  Bsq.,  Barrister^ 
at-Law. 
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BoBDfsoir  Bbothsbb  [AppKLiiAirra)  ».  Dixoir  (RssFOirDtsrT). 


High  Coubt. 


Oan  itated  b^  juiticei  lor  tEe  oounty  of  Durhftm. 

An  inform  Bticm  waa  laid  by  tba  respondfint  undeE 
iOOtiOD  4  of  the  Fiaaaee  Act,  16^8,  againat  the  appal- 
luiti  ch&r^Dg  that  thej  oo  the  27th  of  May,  1902,  at 
HcKQgbtoo-le-BpriBg,  had  on  their  preimeifi  oert^n 
ipiritt  extracted  from  the  wood  of  certain  catka  in 
contra v^ention  of  the  statute*  Saction  4  (1)  of  the 
above  Act  proTides  thai  '*  A  peraon  sball  not  (a)  sub- 
jmt  any  catk  to  any  process  for  tho  pur  pose  of 
extracting  any  tpirits  absorbed  in  the  wood  thereof  ; 
or  {h)  haT©  on  his  premijeB  any  cask  which  h  being 
mbjected  to  any  snoh  process  or  any  spirits  extracted 
from  the  wood  of  any  cask." 

At  the  hearing  of  the  informatioii  the  following 
facts  were  provf^d.  An  Inland  Bevenu^  gaper  visor 
on  the  27th  of  May,  1902,  visited  the  premises  of  Uie 
appellanta^  who  carry  on  business  a^  Honj^hton-le- 
Spring  aft  brewers  and  wine  and  spirit  m^^rahants ;  he 
there  found  two  casks  bunged  and  standing  nadtr  ■ 
tree  in  the  yard  where  thty  had  been  placed  to  be 
screened  from  the  sun,  but  where  it  was  admitted  the 
san  might  reach  them  during  some  part  of  the  day. 
One  of  the  c^iks  which  had  ongically  contained 
101*6  gallons  of  mm  of  the  strength  of  32*2  degrees 
o^r  proof  then  oontained  a  little  over  an  imperial 
quart  of  mm  27*2  degrees  over  proof :  the  other  cask 
which  had  originallv  contained  107*8  gallont  of 
whiskey  22^9  degrees  over  proof  then  contained  a 
little  less  than  an  imperial  quart  of  ipirit  of  the 
strength  O'O  degrees  over  proof*  An  Inland  Bevenne 
analyst  analyzed  the  said  spirits  and  fouEid  them  to 
contain  a  greater  amoutit  of  tannin  than  is  found  in 
ordinary  commercial  spirits,  and  also  compound  ethers 
which  came  from  substaoces  absorbed  in  the  wood 
ca£ks,  and  he  had  no  doubt  that  the  laid  spirit s  had 
been  extracted  from  the  wood  of  the  casks*  The  two 
casks  foftnd  by  the  inipector,  aft^r  being  pumped  out 
and  turn  upside  down  to  drain  ioi  a  few  minutes,  had 
been  plaoed  where  found  in  the  ordinary  course  of 
Itnirinimff,  and  were  intended  to  remain  there  until  an 
0|ip<wtuiiity  arose  for  returning  the  cask  which  had 
contained  whisky  to  the  distillery  from  which  it  had 
been  received,  and  until  a  customer  was  found  to  pur* 
cha»e  the  cask  which  had  contained  rum*  The  former 
cask  had  been  where  fonnd  for  about  three  we^ks, 
the  latter  for  about  six  weeks ^  and  they  bad  not  been 
subjected  by  the  appellants  to  any  process  for  the 
purpose  of  abstra^.'Heg  spirit  from  thft  wood  thereof* 

After  consider  at  iou  of  the  whole  of  the  evidence  the 
juiftices  found  as  facts  that  the  cisks  were  placed 
where  found  to  await  removal  or  dij«posal  aa  aforesaid, 
and  that  neither  the  appellants  nor  their  servante  or 
igvntl  had  Bubjeoted  the  ca^ks  or  either  of  them  to 
•oy  peoomm  ftr  the  purpose  of  extracting  sptriti  from 
the  wood  ^isreof ;  but  having  regard  to  ttje  evidence 
of  tha  mspector  that  the  spirits  found  in  tbe  casks,  or 
some  part  thereof,  had  come  from  the  wood  of  the 
•aid  casks,  and  to  the  fact  that  the  said  spirits  had 
bi«n  found  by  the  inspector  in  the  two  oaakg  on 
^e  pr^nisQi  of  the  appellants,  they  convicted  the 
appeilauts  of  the  offence  charged  against  them  in  the 
tntcrmatioci, 

Ihe  question  of  Uw  for  the  opinion  of  the  court  was 
vbithe(r  the  wordB  **  extracted  froDH  the  wood  of  any 
otik  **  were  meant  to  cover  the  accumulation  in  the 
Oiik  of  spirit  which  bad  ejtuded  from  the  wood  of 
such  cask  after  the  same  had  been  eaaptied  in  the 
imal  omirte»  without  active  or  permissive  prooeis  on 
the  part  of  the  appellants* 

Druc^  WilliamsoJi  {OamkimrUt  K,C*f  with  him),  for 
the  BppeHaats* 

Sir  R,  B.  Fifdu^,  AM,  (B.  8umn  and  S.  A.  T- 
Momkdl  with  him),  for  the  respondent. 

Lord  Axv£&sTOKS«  X^Q*J,^^I  am  of  o|^on  that 


this  appeal  mnst  be  flowed.    The  firvt  point  is  the 

construction  of  the  section  itself*  N^>w,  the  offenot 
created  by  this  section  is  a  criminal  offence,  and  a 
serious  ofFt^nce,  of  course,  having  regard,  to  the  fine 
inflictod  of  £50,  Tfie  section  deals  in  the  first  place 
with  snhjecting  any  cask  to  any  process  for  the 
purpose  of  extracting  any  spirits  absorbed  in  the 
wood,  ExtractiDg  iu  its  natural  meaning  I  under ^ 
stand  to  mean  drawing  out,  and  not  a  natural 
exndittion  or  sweating  ;  it  is  a  procetis  for  the  purpose 
of  extracting^  Then  the  section  go^s  on  to  say :  "  II 
a  person  has  on  his  premises  any  cask  which  is  being 
sut>jected  to  any  such  process,  or  any  spirits  extracted 
from  the  wood  of  any  cask*"  It  is  contended  by  the 
learned  Attorney- General  that  that  means  exuding  in 
fact,  or  having  exuded  in  fact  by  atmospheric  or 
climatic  icflnenoea  whether  subjected  to  a  process  or 
not^  I  think  that  is  not  so,  and  I  further  think  that 
that  proposition  is  negatived  by  the  use  of  the  same  or 
correaponding  language  in  iub-sectioQ  3  :  **  All  spirits 
extracted  in  contravention  *'  —  that  m<^ns  extracted 
by  something  which  the  section  forbids — "shall  be 
deemed  to  be  spirits  unlawfully  kept  or  deposited  within 
the  meaning  of  the  Spirits  Act»  lb  SO,  and  every  cask 
which  is  being  subjected  to  any  such  process,  or 
which  being  upon  premises  upon  whtoh  spirits  so 
extracted ''—that  means  extracted  in  contravention 
of  this  section— *•  are  found  has  been  subjected  to 
any  ftuch  proceas,  shall  be  forfeited,"  I  therefore 
<K}[ne  to  the  conQliiBion  that  the  section  did  not  mean 
to  include  as  an  offence  the  innocent  possession  of 
spirits  which  had  exuded  without  any  active  or 
permissive  process  to  lead  to  the  extraction  of  the 
spirits. 

Now  when  the  esse  was  before  us  in  the  first 
instance  the  fact  that  the  appellants  had  not  used  an 
active  or  permissive  process  was  negatived,  but  it  was 
suggested  very  properly  by  the  learned  Attorney- 
General  that  their  servants  might  have  known  all 
about  it,  and  accordLngly  the  case  went  tmck,  and  the 
further  case  finds  two  things  which  I  think  are  very 
important — first,  that  the  casks  were  placed  to  await 
removal  or  disposal ;  secondly,  *'  That  neither  the 
appellants  nor  iheir  servants  or  agents  had  subjected 
the  said  casks  or  Mther  of  them  to  any  process  for  the 
purpose  of  extracting  spirits  from  the  wood  thereof.' ' 
I  understand  that  to  negative  the  suggestion  with 
regard  to  the  servants »  and  to  put  the  servants  in  the 
same  position  as  the  appellants, 

I  only  wish  to  add  one  farther  observation  upon 
the  facts  as  stated^  which,  I  think,  make  the  meantng 
clear >  Everything  in  th#  case,  t  thinks  negatives 
any  knowledge  or  process  intentionally  applied,  or 
applied  with  knowledge  to  make  the  stnfl*  exude,  or 
to  extract  it-  The  casks  are  placed  in  a  place 
screened  from  the  sun,  although  it  was  admitted 
that  sometimes  the  sun  would  reach  them.  They 
were  there,  one  for  the  purpose  of  being  delivered  to 
the  distiliery,  and  the  other  for  the  purpose  of  being 
■old,  and  the  spiriti  are  not  found  to  have  been  taken 
out  of  the  casks.  The  caie  would  be  a  very  difiT^^rent 
case  if  the  result  had  been  that  the  spirit  bad  been 
taken  out  and  used,  and  I  thtnk  there  is  a  great  deal 
in  the  argument  used  by  counsel  for  the  appellants, 
that  if  some  limit  is  not  to  he  put  on  the  meaning 
of  the  word  ^^  extracted/'  a  perion  who  ii  in 
possession  of  a  cask  Innocently,  upon  which  the 
sun  pla^s,  which  causes  the  stafT  to  exude  from 
the  wood,  would  be  liable  to  a  penalty  under 
the  sectioni  I  am  of  opimao  that,  adopting  the 
construction  which  I  put  upon  the  word  **  extrscted,*' 
which  means  not  exuding,  but  extracting  the  spirit 
by  some  process,  either  a  natural  process  or  an 
artificial  prooesti  there  was  no  offence  committed 
here^  and  I  think  any  inferance  of  guilt  from  the  imt 
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that  the  tpirits  had  oome  oat  of  the  wood  and  were  in 
the  oatk  is  neffatived  by  the  finding  of  the 
magistrates  both  m  the  original  oase  and  in  the 
present  oase.  I  think,  theraore,  this  appeal  shonld 
be  allowed. 

Wills,  J.^I  have  oome  to  the  same  oondnsion. 
The  case  is  not  at  all  free  from  diffionlty,  and  many 
sagsestions  may  be  made  to  show  that  either  on  tiie 
one  nand  or  the  other  inconveniences  or  an  injostioe 
ma^  follow  npon  whatever  decision  is  given.  The 
decision  which  we  give  here  may  possibly  leave  it 
open  to  people  to  put  these  things  where  they  know 
the  spirit  will  be  extracted  from  the  casks  wiuiont  it 
being  possible  to  convict  them  of  any  oflTence  nnder 
this  section.  On  the  other  hand  very  gj^t  incon- 
venience, as  has  been  pointed  out  by  Mr.  Williamson, 
would  arise  if  a  contrary  meaning  were  given  to  the 
word  ''extract,"  and  it  would  undoubtedly  subject 
the  carrier  or  a  railway  company  to  prosecutions,  if 
these  casks  should  remain  in  the  warehouse  of  the 
carrier  or  on  the  premises  of  the  railway  company  for 
a  sufficient  length  of  time  for  exudation  to  take 
place.  Therefore  it  is  not  a  case  in  which  one  can 
judge  much  what  the  construction  should  be  with 
reference  to  the  consequences  of  it.  It  seems  to  me 
the  consequences  are  not  unfairly  balanced  on  the 
one  side  or  the  other,  and,  if  that  is  so,  there  is  no 
other  ground  than  that  the  natural  meanin|^  of  the 
language  is  the  best  guide,  and  the  first  ffuide  that 
oughttoberesortedto.  Now*' extract" ini^ ordinary 
understanding,  I  think,  means  something  more  than 
exude,  and  I  think  if  it  ihould  be  felt  that  there  is 
any  serious  inconvenience  to  the  Bevenue  in  the 
construction  which  we  are  putting  upon  this  section, 
the  proper  remedy  is  for  the  Government  to  go  to 
Parliament  and  to  get  the  word  *'  exude,"  or  some 
word  of  that  kind,  put  into  the  Act,  so  that  there 
may  be  no  doubt  about  it.  But  I  think  it  would  be 
straimng  an  enactment,  which  is  a  criminal  enact- 
ment after  all,  to  say  that  such  a  word  as  "extract " 
re^y  covers  tiiat  which  is  merely  exudation,  there- 
fore I  oome  to  the  same  cooclusion  as  my  lord. 

QHAmn&LL,  J. — I  am  of  the  same  opinion,  and  I 
confess,  for  myself,  I  think  the  words  are  quite  dear. 
I  do  not  think  there  is  any  diffionlty  about  them. 
There  is  a  little  difficulty  in  this  particular  case  in 
sayiiig  whether  or  not  the  facts  brinff  the  appellants 
within  the  statute,  because  I  think  were  is  no  doubt 
that  if  somebody  in  the  employment,  for  instance,  of 
the  appellants,  without  any  knowledge  on  the  part  of 
the  appellants  at  all,  had  put  these  casks  in  a  place 
where  they  could  get  a  little  sun  upon  them  instead 
of  being  entirely  in  the  shade,  knowing  that  the 
effSact  of  that  would  bring  out  some  of  the  spirits, 
that  then  the  spirits  would  have  been  extracted  and 
it  would  not  signify  under  the  words  of  this 
section  whether  uey  would  have  been  extracted 
by  the  appellants  —  they  would  be  extracted 
and  not  merely  exuded,  and  consequently  the 
appellants  would  be  liable  to  be  convicted.  That 
is  the  point  which  we  sent  the  case  back  upon.  I 
do  not  know  whether  the  magistrates  hem  anv 
further  evidence,  or  whether  they  have  sent  it  bade 
to  us  upon  the  former  evidence ;  possibly  they  had 
not  their  attention  directed  very  xnlly  to  this  point, 
and  they  were  unable  to  dedde  the  object  of  the 
particular  individual  or  person,  or  whoever  it  was  on 
the  premises  who  actually  put  the  casks  there;  conse- 
quentlv  they  came  to  the  conclusion  that  it  was  not 
done  mtentionally  by  anvbody.  That  being  so,  it 
seems  to  me  the  statute  does  not  apply.  I  should 
think  our  decision  that  it  is  not  necessary  that  the 
persons  in  whose  possession  it  was  should  themselves 
have  been  parties  to  the  extraction  would  be  eoongh 


to  sitisfy  the  purposes  of  the  Grown  in  all  ordinary 
cases,  and  that  most  likely  when  they  are  prosecuting 
in  another  case,  and  point  out  to  the  tribunal  that  a 
man  who  knows  anything  about  these  things  must 
know  the  effect  of  putting  a  cask  in  tha  sun,  they  will 
be  able  to  prove  in  pdnt  of  fact  that  it  was  extracted, 
although  l^ey  have  not  proved  it  in  this. 

Appeal  aUowed;  conviction  qtuuJied. 

Solicitors  for  appellauts,  Cunliffes  d;  Davmporif  for 
J.  G.  WiUon,  Ornahy,  &  CkMe,  Durham. 

Solicitor     for    respondent.    Solicitor    of    Inland 
Bevenue. 


C.J.,  and  > 
1,  JJ.)      ) 


May  20,  1903. 


K.  B.  Div. 
(Lord  Alverstone,  L.C.J 
Wills  and  Otiannell, 

Bex  v.  High  Bailiff  of  Westminstxb. 
Ex  parte  London  Oottnty  Oottnoil.  (a.) 

Lands  Clausei  Act$^CompenBaHon— Sealed  offer — 
Allegation  that  premieee  to  be  aoqtUred  were  uneanUary 
-^ury  discharged  after  giving  verdict  cu  to  uneaniiary 
condition  of  premieee,  but  before  they  found  as  to  the 
value  of  the  premises^Righl  of  claimant  after  verdict 
to  accept  **sum  previously  offered*' — Lands  Clauses 
Act,  1W6  (8  <fe  9  Vict.  c.  18),  m.  38,  61— Zoncion 
County  CouncU  {Improvement)  Ad,  1899  (62  &  63 
Vkt.  c.  cdaovi.),  s.  20. 

A  **  sealed  offer  "  for  the  purchase  price  of  land  to  be 
acquired,  made  under  section  38  of  the  Lands  Clauses 
Act,  1845,  is  a  continuing  offer,  which  may  be  accepted 
at  any  time  before  the  verdict  of  the  jury  assessing  the 
amount  of  compensation  has  been  given. 

Cause  shown  against  a  rule  nisi  for  a  writ  of 
mandamus  commanding  the  high  bailiff  at  West- 
minster to  summon  a  special  jury  to  settle  the 
amount  of  money  to  be  paid  to  tlie  claimants  in 
respect  of  their  estate  or  interest  in  certain  premises 
by  reason  oi  the  taking  of  such  nremises  by  the 
London  County  CouncQ  under  62  &  63  Vict.  c.  cdlxvL, 
an  Act  to  empower  the  London  County  CouncQ  to 
make  a  new  steeet  from  Holbom  to  the  Strand  and 
other  street  improvements. 

On  the  4th  of  March,  1902,  the  London  Coun^ 
Council  gave  notice  to  the  cUimants,  Blizabeth  8. 
Burgis  and  Jane  Croft,  for  the  purchase  of  their  estate 
and  interest  in  19,  Yere-street,  St.  Clement  Dane's, 
and  they  alleged  that  the  premises  were  in  an 
insanitary  condition. 

The  claimants  on  the  27th  of  March,  I902f  served 
on  the  council  a  notice  of  claim.  The  council  on  the 
5th  of  November,  1902,  delivered  to  the  claimants 
an  <^er  of  £1,600  under  seal,  which  was  declined  on 
tlie  18th  of  November. 

The  council,  on  the  22nd  of  November,  1902, 
issued  their  warrant  to  the  high  bailiff  requiring  him 
to  summon  a  special  jury  to  determine  whether  the 
premises  wero  insanitary  or  not  and  what  compensa- 
tion should  be  paid  by  ue  council  to  the  claimants. 

On  the  12th  of  December,  1902,  the  case  was  heard 
befdre  the  deputy  high  bailiff  and  a  special  jury. 
The  question  whether  the  premises  were  insanitary 
was  mrst  tried,  and  after  hearing  evidence  on  behau 
of  botii  sides  tiie  jury  found  that  the  property  was 
insanitary.  The  claimants  then  stated  they  would 
accept  the  sealed  offer,  and  withdrew  the  case  from  the 
jury  and  asked  to  have  the  jury  discharged.  The 
council  objected,  on  the  grounds  that  the  case  was 

(a.)  Beported  by  BBSKnni  Bsm,  Esq.,  Barrister- 
at-Law. 


VoL  UI. 


INoT,  7,  isns.l 


THJB   WEEICLY  KEPOKTEK. 


U 


High  Goxmr, 


Bmx  r,  High  Bailiff  of  Westicxh-stbr.— Chahb  u,  Ormkrod.         High  Ooubt* 


in  Ib6  hAodi  of  ^e  joiy  and  tlut  tbe  Amoimt  of 
oompeoBatioti  to  b©  paid  nuist  be  determmed  by  tbem, 
and,  farther,  that  the  claioiauti  had  by  letter  on  the 
ISth  of  November,  1902,  refined  the  aealed  offer. 

TJie  depaty  bailtff  held  that  the  oUimants  were 
then  eotltled  to  accept  the  offar  made,  aod  he  dis* 
charged  the  jury  without  their  giriog  a  verdict  m  to 
the  amount  of  ootnpensation.  No  verdict  or  judgmeitt 
WM  recorded. 

T£ie  irfOndoo  G^na^  C^nnoil  thereupon  obtained 
the  pf  Ment  mle. 

Danckwerts,  KM.  [IL  C  Ohn  with  bim),  for  the 
dkimaata,  showed  c&ase  agtinat  the  rule. — it  is  open 
t^  the  ol&imants  to  aooept  the  oflfer  at  any  time  up  to 
verdict.  Tbii  hae  been  the  practice,  and  section  51 
of  the  Landf  CUusefi  Act,  1345,  ahowa  that  auch  an 
offer  under  seal  if  a  ttauding  offer  until  the  verdict 
of  the  jury  hae  been  given,  becauae  it  ia  treated  for 
the  purpottei  of  coats  ae  a  payment  into  court :  Eoj, 
▼,    Manky  3mith,  32  W-  B.  275,  12  Q.  B.  D.  48U 

IXckgns,   K,a  (Corrte  Grant  with  him),    for   the 
ci>«noii,  in   support  of  the   rai«.— By  th**    London 
County    OounoU    (Improvement)    Act,    1899,     i,   3, 
the  Lands  Clauiea  Aot^  1845,  ia  substantially    incor- 
porated, ftsd  by  section  20  the  ecu  noil  may  olaim  in 
their  notice  to  treat  that  the  property  tj  which  the 
ootiee  refers  ia  unlit  for  hitman  habitation  or  is  in- 
sanitai'y.     In  that  caie  "  the  caart  or  person  ssttlmg 
the  same  shall  determine   whether  such    lands  f«ii 
wholly  or  in  part  withtn  the  abovis    deaciipions^  and 
if  they   bo    decide,  then,  in  aiaessing  compenaatiou 
payable  *'  certain  evidence  li  to  be  received*      If  the 
court  or  person  be  satiafied  by  such  evidence,  then  the 
the  purchftse-money  and  compeniation  is  to  be  deter- 
mined and  atiessed  according  to  the  prlncipLes  indi- 
cated in  aactioa  21  of  the  Housing  of  the  Working 
OJAieee    Act,    1S90.      There    ia  nottung    which   aetd 
■ndtt  thfi   provuiona  in     aection  3S    ot   the    I^nda 
Clanaet  Act,  1845,   that  the  offer  must  be  accepted 
within  ten  daya*     Tue  whole  object  of  the  legisUtion 
wifl  to  give  the  claimants  an  opportunity  to  accept 
wi  offer  to  save  themaelvea  from  th«  expense  of  liliga* 
tiop*    If  the  offer  couLd  be  accepted  up  to  verdict,  the 
object  of  the  provision  would  be  rendered  nugatory^ 
for  the  promoters  would  be  put  to  all  the  expense  of 
lh«  tnak     In  In  rt  H&ifwoijdand  Metropolitan  liailufaf/ 
Vo.,^  12  W*  E*  577,  4  B.  4  S»  787>  it   was   held  that, 
the  jury  having  given  the  same  snm  as  the  amount  of 
the  amended  offer,  the  claimant  waa  not  entitled  to 
coaei  under  aectioix  51.     There,  however,  the  amended 
E>ff^  waa  made  within  ten  days  of  the  date  when  the 
&nal  offer  waa  made  and  refused,   and  is  therefore 
^t  applicable  here  on  the  qaeatton  of  time. 
BanckwerU^  K,€,t  replied. 

Lord  Alterstokb,  L.C.J*— It  is  obvious  that  if  the 
view  taken  by  the  Loiidoa  Ooauty  Councd  ia  the  right 
one,  a  very  large  number  of  casee  have  been  decided 
upon  the  eontr^ry  view,  and  if  th©  off^jr  does  not  bind 
the  purchasing  authority,  so  that  ic  could  be  with- 
drsfm  in  order  that  they  might  have  to  pay  less  than 
the  sum  offered,  it  is  remarkable  that  nothicg  of  the 
land  has  been  referred  to  in  any  of  the  decisions. 
Now  what  are  the  facta  ?  The  offer  was  made  under 
lection  38  of  the  Lands  GXanses  Act,  1845,  which 
SDacts  that  before  tho  promoters  of  the  undertaking 
shall  issue  their  warrant  for  a  jury  they  shall  give  not 
laM  thao  ten  days'  notice  to  the  other  party,  and  in 
iuoh  notice  they  tihaLl  state  what  sum  tiiey  are  willing 
to  giro  in  compensation.  We  were  pressed  by  Mt« 
Bictens  to  say  tnat  the  offer  must  be  accepted  within 
ten  days,  beoause,  he  laid,  if  it  was  not  accepted,  the 
promo Ce^B  would  incur  ooata  in  getting  the  cage  ready 
lor  trial ;  but  the  necessity  of  his  argument  forced  him 


to  overlook  the  poaition  of  the  vendor,  who  was  not 

intended  to  be  put  in  a  worse  pomtion  than  the 
promoterSi  The  vendor  had  to  incur  fcke  c^ts  of 
trial  and  knew  tbat  if  he  went  to  triiil  and  the  jury 
found  a  verdict  for  leia  than  the  amouat  of  the  offer 
he  would  not  only  have  to  bear  his  own  costs,  but 
some  portion  of  what  might  be  called  the  joint 
costs*  That  is  quite  dear  from  section  5L  [His 
lordship  read  the  section,  and  oontiiiuing  said :] 
That  waa  part  of  the  burden  that  the  vendor  took 
upon  himself*  The  dtctum  of  Lord  Coleridge^  L.C^J., 
in  Reg,  v.  Smith  to  the  effect  that  he  agreed  with  the 
expression  of  opinion  by  Blackburn,  S,^  in  Fit2~ 
hardintje  v.  Gl^uc^tter  and  Berkdetf  Cunul  €o,^  L.  B.  7 
Q.  B«i  at  p,  735,  appears  to  me  to  be  a  correct 
ennnoiation  of  the  law  applicable  to  this  particular 
point,  although,  as  Mr,  Dickens  contended,  it  waa  a 
mere  expression  of  opiuion  which  did  not  bind  na. 
Therefore,  in  my  opinion,  under  the  Lands  Clausea 
Aot,  1845,  the  offer  was  intended  to  stand  aa  an  offer 
down  to  the  timo  when  the  vtrdict  of  the  jury  was 
given.  The  claimant  therefore  waa  entitkd  to  say 
that  he  would  accept  that  offer  at  any  time  subject  to 
this,  that  he  oould  not  be  in  a  better  poaition  than  if 
the  jury  had  given  a  verdict  to  the  amonnt  of  the 
offer.  That  being  ao,  the  only  question  left  to  \m 
determined  is  whether  section  20  of  the  Act  of  1899 
has  made  any  difference,  I  see  some  difficulty  aa  to 
the  way  that  section  was  to  be  worked  out.  There 
waa  to  be  a  ffrat  issue  triad  aa  to  whether  the 
property  in  question  was  unfit  for  human  habita- 
tion or  was  insanitary^  and  then  whether  auch 
lands  in  the  opinion  ot  the  conrt  or  *'  auch 
person "  fell  wholly  or  in  part  within  that 
description.  Tue  Act  of  1899  incorporated  the 
Lands  Clauses  Acta,  and  in  my  opinion  the  only 
difference  that  aection  20  of  the  Aot  of  1899  makes  ia 
that  it  seta  up  two  standards  of  compensation >  The 
promotera  here  g^ive  notice  with  their  notice  to  treat 
that  they  would  submit  that  the  premises  were 
insanitary,  therefore  the  promotera  had  brought 
about  a  state  of  things  that  would  entitle  the  owner, 
if  they  suooeeded  in  a  ho  wing  that  the  premiaea  were 
inaamtary,  to  receive  compensation  only  at  the  lower 
acala  It  is  impossible  to  suggest  that  they  had  a 
greater  right  to  withdraw  an  offer  under  section  20 
of  the  Act  of  1B99  than  they  had  under  the  Act  of 
1845,  Mr.  Bickens  a  aid  that  it  would  be  a  hardship 
if  this  view  were  adopted,  becauie  in  these  offers 
there  was  a  considerable  margin  allowed.  In  my 
opinion  that  argument  applies  ju^t  aa  strongly  to  the 
Lands  Clausaa  Act  at  to  the  Act  of  1899.  For  the 
purposes  of  section  51  of  the  Act  of  1S45  there  would 
nave  to  be  a  margin  allowed,  and  therefore  a  margin 
would  have  to  be  allowed  under  one  Act  or  tOe 
otherg  For  these  reason  a  I  think  the  decision  of  the 
deputy  bailiff  was  righfc  and  the  rule  mutt  be  dis- 
charged. 

W11.LS  and  OHAViirBLL,  JJn  concurred, 

Ridt  discharged 

SoUdtore,  L^^wis  d^  Ltwii  ;  W*  A^  Bhssland^ 


K,  B.  Biv.  J 

(Lord  Alveratoae,  L.CJ.,  and  J  May  6,  1903. 

Wills  and  Channell,  JJO       ) 

CQuni^  CQurt^BkiroB—Sale—Powtr  of  hailiff  to  ^v€ 
iiik  to  gmds^County  CourU  Act,  1888,  s,  150. 


i<u)  Beport«d  by  Alan  Hoqo,  Esq.,  Barrister-at- 
Law^ 
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Hh.  Ot.        Cr^NB  V.  OSMEBOD.-^LlSTIR  V.  L^NOABHIBS  AITD  TOBKBHIRB  BAILWAY  Ck)«         Hh.  Ot. 


A  mano,  the  property  of  A,,  wm  teized  hy  ihe  biUif 
of  the  county  court  in  execution  of  a  judgment  agaimt 
S.t  and  was  eold  at  auction  to  G.  A.  had  no  notice  of, 
and  made  no  daim  to  the  goods  prior  to,  the  saie. 

ffeld,  that  A,  was  entitled  to  recover  the  piano  from 
G.t<uthe  bailiff  of  the  county  court  could  only  give  to  0. 
hy  a  sale  made  without  any  daim  on  the  part  of  A,,  a 
title  to  the  goods  o/"  the  judgment  debtor, 

Goodlook  V.  doaseof*  45  W.  R.  367,  [1897]  1  Q.  B, 
608,  distinguished* 

Appeal  from  His  Honoar  Jadge  Ooyeatry,  sitting 
at  the  Ohorley  Ooanty  Court. 

The  facts  of  the  oase  are  as  follows : 

The  plaintiff  had  deposited  with  a  man  oallel  Wood- 
ward a  piano  on  the  hure  system.  In  Aognst,  1902,  an 
action  was  brought  against  Woodward  and  judgment 
recovered  against  him.  The  piano  in  qoestion  was 
taken  in  execution  by  the  bsiliff.  It  was  adver- 
tised, and  was  ultimately  sold  to  the  defendant.  In 
December,  1902,  the  plaintiff  hesrd  of  the  sale,  and 
brought  this  action  against  the  defendant  to  recover 
thepiano. 

The  county  court  judge  gave  judgment  for  the 
plaintiff  on  the  ground  that  the  sale  by  tiie  bailiff 
gave  no  titie  to  the  defendant. 

The  defendant  appealed. 

Compton  Smith,  for  the  defendant — I  admit  that  if 
this  piano  had  been  sold  l^  fhb  sheriff  the  plaintiff 
would  have  been  entitled  to  succeed  in  this  action, 
but  the  case  is  different  in  the  county  court.  The 
case  of  Qoodlodt  v.  Cousins,  45  W.  B.  367,  [1897]  1 
Q.  B.  348  and  (C.  A.)  508,  decides  that  in  a  case 
where  the  bailiff  has  sold  under  section  156  of  the 
County  Courts  Act,  1888,  the  purchaier  gets  a  good 
titie,  and  the  principle  of  that  case  applies  here. 

Righy  Sufift,  for  the  plftintiff,  was  not  caUed  upon. 

Lord  ALVEBSTOin,  L.C.  J. — ^The  proposition  put  for- 
ward in  this  case  was  an  alarming  one.  Section  147  of 
the  County  Courts  Act,  1888,  dirtcts  the  bailiff  to  seize 
the  goods  and  chattels  of  the  judgment  debtor,  and 
then  follow  a  number  of  sections  dealing  with 
the  goods  seized.  By  section  156  it  is  provided  that 
where  a  daim  is  made  to  goods  taken  in  execution  ^e 
claimant  shall  deposit  their  value  or  give  security 
for  their  value,  otberwise  tiie  bailiff  shall  sell  such 
goods.  It  was  held  in  Ooodlock  v.  Cousins  that  the 
purchaser  under  such  circumstances  acquired  a  good 
titie  as  a^;ainst  the  real  owner,  but  that  case  was 
dealing  with  the  rights  of  the  purchaser  who  pur- 
chased under  section  156  where  a  claim  had  been 
made  and  the  goods  sold,  and  is  no  authority  for  the 
proposition  that  the  bailiff  can  give  a  good  titie 
where  no  daim  has  been  made.  I  think  that  the 
judgment  of  the  county  court  judge  was  right  and 
this  appeal  must  be  dismissed. 

Wills,  J.~I  agree.  There  is  no  reason  why  sale 
by  the  bailiff  of  the  coun^  court  should  give  a  title 
when  a  sale  by  the  sheriff  would  give  none.  No 
doubt  in  cases  under  section  156,  where  the 
claimant  to  the  goods  i^  unable  to  give  security, 
there  may  be  a  sale  by  the  plaintiff  of  goods 
which  do  not  bdong  to  the  judgment  debtor. 
In  Ooodlock  v.  Cousins  the  court  of  first  instance 
and  the  Court  of  Appeal  laid  down  that 
the  unqualified  direction  to  sdl  contuoed  in  section 
156  gave  the  purchaser  a  ^od  titie  as  a^inst  the 
true  owner.  But  tliat  decision  has  noapphcation  to 
a  case  where  the  owner  to  whom  the  goods  bdooged 
has  never  made  any  daim. 

Channbll,  J. — I  am  of  the  same  opinion.  I 
cannot  find  any  words  in  any  section  which  give  the 
bailiff  an  authority  to  sell  goods  whidi  do  not  belong 
to  him,  except  those  oontained  in  section  156,  where 


a  daim  has  been  made  to  the  goods  seized.  In  oases 
under  that  section  the  purdiaser  gets  a  good  titie  and 
the  proceeds  of  the  sale  are  pud  into  court,  and  by 
section  157  the  judge  is  adjudicator  between  the 
parties — ^that  is  to  say,  the  daimsnt  and  execution 
creditor.  But  a  purchaser,  where  no  claim  has  been 
made,  does  not  come  within  these  sections. 

Appeal  dismissed. 

SoUdtors  for  defendants^  E.  C,  Rawlings  ds  BuU, 
for  J.  H.  Neville,  Chorley. 

SoUdtors  for  plaintiffi,  Norris,  Aliens,  A  Chapman, 
for  J,  M.  Quiggin  &  Co,,  LiverpooL 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [         April  24,  1903. 
Wills  and  Channdl,  JJ.)      ; 

LiSTBB  V.  LaNOABHIBS    AND    Y0BK8HIRB   BaILWAY 

Co.  (a.) 

Railway  Company — Common  carrier — Liability — Inker' 
ent  unfitness  of  thing  carried, 

A  railufay  company  contracted  with  the  plaintiff  to 
carry  an  engine  from'  the  pHaintiff^s  premises  to  a 
station  on  ffteir  lin€.  The  engine  was  on  whcds  and 
fitted  with  shafts^  hut  one  of  the  shafts  contained  -a  latent 
fiaw.  The  railway  company  had  it  carried  by  horses, 
that  being  the  mode  of  carriage  contemipUtted  hy  hcih 
parties.  While  the  engine  was  on  the  road  the  shaft 
which  contained  the  flaw  broke,  the  horses  bolted,  and  the 
engine  ufas  upset  and  damaged. 

Held,  that  the  railway  were  not  liable  for  the  damage 
caused,  as  it  arose  from  an  inherent  vice  in  the  thing 
contracted  to  be  carried. 

Appeal  from  county  court  of  Bradford. 

The  following  are  the  facts  of  the  case:  The 
defendants  were  employed  by  the  phdntiff  to  carry  an 
engine  from  his  yard  to  a  ncSghbouring  yard  on  tiieir 
line.  The  defendants  sent  two  men,  two  boys,  and 
two  horses  for  that  purpose.  The  engine  was  on 
wheels  with  shafts  to  cbraw  it.  The  horses  were 
harnessed  to  the  enghie,  which  was  drawn  out  of  the 
yard,  and  whilst  proceeding  along  the  road  one  of 
the  shafts  broke,  the  horses  took  fright,  and  the 
engine  was  upset  and  sustained  damage.  The  break- 
ing of  the  shaft  was  due  to  an  inherent  defect  and 
would  not  have  been  discovered  by  any  ordinary 
examination. 

The  county  court  judge  gave  judgment  for  the 
plaintiff  on  the  ground  tihat  the  nue  which  exoner- 
ates a  common  carrier  from  liability  to  damage  if  it 
be  caused  by  the  inherent  vice  of  the  thing  osnied,  is 
Umited  to  cases  in  which  the  inherent  vice  itself 
directiy  causes  the  damage  and  without  any  con- 
tributory act  done  by  the  carrier,  and  he  accorainsrly 
hdd  that  as  the  shaft  could  not  have  broken  but  xor 
the  strain  put  upon  it  by  the  defendants'  own  act,  ita 
defective  condition  afforded  no  excuse  to  the  defend- 
ants. 

The  defendants  appealed. 

Scott  Fox,  K.C.,  and  R,  Watson,  for  the  defendants. 
— ^The  county  court  judge  limited  the  rule  unduly. 
The  carrier  is  bound  to  csrry  the  thing  in  theordinary 
way,  but  is  not  liable  if  an  accident  occurs  through 
an  inherent  defect  in  the  thing  carried.  It  was 
intended  here  that  the  engine  should  be  taken  through 
in  the  way  in  which  the  defendants  did  take  it — 
by  harnessing  the  horses  to  the  shafts,  and  thersfore 
tiie  inherent  defeot  was  the  sole  cause  of  the  lose. 

(a.)  Beported  by  Alak  Hooo,  Bsq.,  Barrister* 
at-Law. 
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!ni«y  cited  Nugent  v.  Smith.  I  C,  P.  D.  423 ;  Kentkil 
w.  Londm  and  Mrih-We^iffm  mUim^,  7  Eieh, 

Liiih^  K,G.t  Kad  Edi^e,  for  the  plaintiff,— The 
immeditte  cause  of  the  lois  here  wai  not  ttie  wst 
af  the  oocsigtier  or  due  to  any  default  on  Eis  ptrt, 
but  wm  due  to  the  act  of  the  oarrier.  The  low  waa 
therefore  aot  due  to  the  weU-kaown  exception  ae  laid 
down  in  Story  on  Bailment,  i.  492, 

Lord  Alverstowe.  L.G.X— I  &m  of  opinion  the 
cottnty_  oonrt  jtadge  hai  put  a  limitation  on  the  rule 
which  ij  not  juttified  by  any  antbority.  The  engine  wai 
being  conveyed  as  the  oommon  carrier  would  naturally 
have  carried  it,  and  therefore  it  cannot  be  iaid  that 
there  waa  an  alternative  acd  safer  way  of  cftrriage.  Of 
eonree,  if  a  oommon  carrier  haring  a  aafe  mode  of 
conveyance  chooses  to  carry  it  in  another,  a  different 
rule  would  apply «  Here,  howeverp  all  parties  in^ 
tended  it  should  be  conveyed  to  the  station  on  wheeU, 
ae  it  in  fact  waa.  The  limitation  on  the  rule  put  by 
the  leATDcd  ooiuity  court  judge  to  oasea  in  whioh  the 
damage  would  equally  have  occurred  if  the  thing  had 
not  bpen  carried  at  aU  ia  inconsiitent  with  the  rule 
as  laid  down  in  Nit^ent  v.  Smith,  When  once  you 
arrive  at  the  oonoluaion  that  the  thing  is  being 
carried  in  the  ordinary  way^  and  that  the  common 
carrier  has  taken  every  reasonable  precnufion^  and 
the  accident  happens  from  tbe  unfitness  of  the  thfng 
for  that  miode  of  carriage,  the  <jarrier  is  not 
responsible^ 

Wnxs,  J,— I  agree, 

Channxia,  J,— I  alio  agree*  1  think  the  propoii- 
tion  may  he  Btated  thus  :  The  inherent  unfitness  for  the 
carriage  oontemplated,  although  not  known  to  either 
party,  is  inherent  vice  within  the  meamog  of  the 
exjQeption  that  bas  been  e^tabliihed  by  tbe  decided 
oasea. 

Appeal  aUmt?ed, 

Solicitors  for  the  plaintiSb,  Gordon,  Hunitr,  iF:  Mac 
faad0r^  Bradford. 


eb 


Soliettorv  for  the  defendants,   a  Moorhouse,  Man- 


K.  B.  Biv.    J 
(Wright,  X)l 

Stockdalb 


April  2S,  1003, 
V,  AsCIIEBBBRa.  (a.) 
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Litmlhrd  ami  tmant^Agreeffi^t — Cnvt^nant  by  tenant 
Siiptitf  '*  mt^ointji  in  vpspeet  of  the  premi^e^  *'—  H^con- 
ttfUictfim  rt/  draifiA  by  order  of  HUnUary  attiJmribj^ 
Liability  of  ienfifit. 

By  an  agreeTnent  enterfd  into  heiween  the  phinliff  and 
'jji  dt/etidanL  the  ptainlif  agreed  io  Id  and  the.  ih/emUnt 
i^rrfti  to  take  eertain  premi»f4  for  thr€§  i/mr^  at  an 
uftniml  rent,  ami  f/w?  de/mdmU  (t^reeil,  inter  alia »  l*>  ^ay 
all  TeiteSf  toj'^i,  asiessment^t  **Mr/  OHtgoings  af  tvert/ 
dtacriptinn  fur  the.  timt  bfJny  pagahh  in  respect  of  the 
prtmi^a  as  thttf  htt^um^  thte^  fxcept  tatidlar*t»  pntpertu 
tiiT*  Dtiring  thf.  tenaneg  erented  hij  the,  agrtemtnt  the 
mnitiiry  atUhority  ftr  thf;  distrtH  servtid  a  mtice,  ander 
the  Paliie.  Hmlth  Ad^  IHI^,  upmi  the  plti^ifdif  reijnirinif 
the  QthntfTn^nt  of  a  nnifMitice^  nnd  for  thil  purp^^ge  the 
rto^Ritruriion  of  the  draim  of  the  house.  This  wrk  the. 
plmjiiijf  h^d  carriM  out,  and  noty  mught  to  ncwtr  the 
tmi  of  €itch  mark  from  the  dffeminnt  uTi^hr  his  ngr^e- 
mmi  tff  pat/  oulgoingt  af  eviry  dem'ipHon  in  fcsperl  of 
ihejmtmiiei* 

mid,  that   thi  tim-ki  €xxui^  by   th^ 
r$fuired    by    the   ^anit^mf    author ity^ 


plaintiff,   *ii 
were    Qutg(dn*jM 


(ft*}  B^ported  lif  E,  O,  Bollwell,  Esq,,  Barri^t'^r- 
at-Lnw. 


vHthin  the  meaning  of  the  agretinent  entered  into  hf/  the 
defendant,  and  that  he  mi9  liable  to  re-pay  the  plaintiff 
the  timt  of  ittch  work. 

Decision  of  Parwell,  J,,  in  Valpy  t^.  St,  Leonard'a 
Wharf  Co.,  1  L,  0,  i?,  305,  notfolhwed. 

This  wai  an  action  tried  by  Wright,  J.,  without  a 
jury, 

^  In  thia  case  the  lantilord  claimed  to  recover  from 
hia  tenant,  under  an  agreement  by  the  latter  to  pay 
all  outgoinga  in  resp!?ot  of  the  premises,  a  sum  of 
money  paid  by  the  landlord  in  canyiogout  certain 
worki  required  by  the  sanitary  authority. 

By  an  agreement  in  writing  entered  into  between 
the  plaintiff  and  the  defendant  the  pl^otiff  agreed  to 
let  and  the  defendant  agreed  to  t«ke  a  certain  houae 
known  aa  52,  Brondesbury- villas,  Kilburn,  for  a  term 
of  three  years  from  the  26th  of  March,  1902,  and 
then  from  year  to  year,  subject  to  six  months' 
notice  to  qnit  by  either  party,  at  the  rental  of  £55 
per  annum,  payable  quarterly  on  the  usual  quarter 
days,  free  of  all  deduotioni  except  landlord's  property 
tax. 

The  defendant  also  agreed  to  pay  all  taxes,  ratee, 
asset sm en t«,  and  outgoings  of  every  description  for 
the  time  being  payable  in  reipeot  of  the  premises  as 
they  became  due,  landlord'*  property  tax  only 
excepted  as  aforesaid, 

Tne  tenant  further  aj^reed  to  keep  and  leave  the 
premiaet  in  good  condition,  reasonable  wear  and 
tear  excepted,  and  t^  keep,  infer  aliat  the  water - 
closets,  cisterns,  internal  pipes  and  taps  clean  and  in 
good  repair* 

During  the  occupancy  by  the  defendant  under  the 
above  agreement,  the  WilUsden  Urban  District 
Oouocii,  being  the  sani*^ary  authority,  aerved  a 
notice  under  the  Public  Health  Act,  187i5,  upon  the 
plaintiff  requiring  her  to  abate  a  nuisance  arising 
upon  the  premise*,  and  for  that  purpose  to  reoon- 
fltmct  the  drtioa  of  the  bouae« 

The  plaintiff  in  compliance  with  such  notice  had 
the  necessary  wot k  executed  at  the  cast  of  £83  lOa., 
which  mm  she  now  sought  to  recover  from  the 
defendant  under  hia  agrtement  to  pay  all  outgoings 
in  renpect  of  the  premises. 

The  defendant  refused  to  pay  on  the  ground  that 
it  waa  never  contemplated  at  the  time  the  agreement 
waa  entered  into  that  he  should  incur  a  liability  of 
such  a  nature. 

Ifohler,  for  the  jjUin tiff. —The  expense  of  thete 
repaifsisan  "outgoing"  within  the  meaning  of  the 
oovenantr^WnW^e  v.  Ftrne,  34  W,  E*  578,  17 
Q,  B,  D,  212.  Further,  these  expenses  were  incurred 
"in  reepeofc  of  tbe  premi«ea"  :  Butt  v,  Rogers^  45 
W,  E,  334,  [1897]  1  Q.  B,  525,  and  Farlow  v,  Steven- 
son,  48  W.   E.  213,  [1900]  I  Oh.  128, 

^dgar  Foa,  for  the  defendant. — The  effect  of  recent 
dedsiooa  is  to  eetahliah  the  doctrine  that  in  constming 
the  meaning  of  a  itch  a  word  as  "outgoings"  in  a 
lease  all  the  surrounding  circumstttucea  are  to  be 
taken  into  conaideraHon.  The  moat  recent  d**cifion  is 
that  in  ^alpy  v,  SL  Lmmrd*6  Wftarf  Co.,  1  L,  G,  Rp 
306.  Previoui  dedaioisa  are  WHliinson  v.  Colly er^  32 
W,  H*  614, 13  Q,  B.  D,  1  ;  Arding^.  Ficonomic  Printim/ 
Co.,  70  L,  T,  622  ;  Batthehr  y.  Big-jar,  60  L.  T,  4l(i'; 
CrosMe  V.  Haw,  23  W,  R,  fi.  L,  R,  9  Ex,  209 ;  Gardner 
V.  Fameu  Ihilway,  47  J,  P.  232 ;  In  re  Bettinghamt 
9  Times  L,  R,  48 ;  Antil  v.  amlm'u,  15  Times  L,  R, 
4G2 :  Weld  v*  Olayton-ie- Mmrs  Urhan  Council,  96 
L,  T,  584  ;  and  mil  v,  Edward,  1  Times  L,  R,  253, 
In  Foulger  v,  Ardirtg,  50  W,  R.  417,  [1902]  1  K.  B, 
700,  OolJine,  M,Rm  states  the  principle  for  meaauring 
the  liability  of  the  tenant  as  being  what  might 
reaaooably  be  supposed  to  have  been  contemplated  by 
the    parties    a«  beingi  within  the  purview    of    the 
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oontnot.  In  the  present  oaae  the  shortneis  of  the 
torn,  the  amonnt  of  the  rent  as  oompftred  with  the 
reqnired  outlay,  and  the  restricted  natore  of  the 
repairing  covenant  all  point  to  the  condnsion  that  it 
was  never  contemplated  by  the  parties  at  the  time  of 
tiie  contract  that  the  tenant  should  possibly  be  liable 
to  execute  these  permanent  improvements.  In  all 
these  sort  of  cases  the  length  of  the  term,  the  amount 
of  rent,  the  nature  of  the  premiies,  and  the  nature 
and  cost  of  the  work  required  must  all  be  taken  into 
consideration. 

Hohler  did  not  reply. 

Wbiqht,  J.^Notfvithstauding  the  argument  of 
counsel  for  the  defendant  I  am  of  opinion  that  I  am 
bound  by  the  decisions  in  Farlow  v.  Stevenson  and 
Brett  V.  Rogers  except  as  to  two  points — ^namely,  as  to 
the  effect  of  the  words  '*as  they  become  due"  ati 
applied  to  outgoings,  and  as  to  the  bearing  of  the 
facts  that  the  rent  is  small  and  the  term  short. 

As  to  tiie  first  point  I  am  of  opinion  that  the 
construction  sought  to  be  put  on  the  words  **  as  they 
become  due  "  by  counsel  for  the  defendant  cannot  be 
supported.  I  think  they  merely  mean  '*as  they 
become  payable  and  have  to  be  met,"  and  that  the 
words  "  for  the  time  being  "  do  not  carry  the  matter 
any  further. 

As  regards  the  second  point,   which  is  the  more 
serious,  there  has  no  doubt  been  for  some  years  a 
tendency  to  qualify  the  operation  of  these  covenants 
aocordlDg  to  the  drcumstances  of  each  particular  case, 
but  I  agree  with  what  was  said  by  Kay,  J.,  in  the 
case  of  Batchelor  v.  Biggar,  60  L.  T.,  at  p.  418— 
namely,  that  **it  is  extremely  difficult  to  say  that  a 
covenant,   the    words    of    which     would,    in    the 
case    of    a   term    of    twenty-one    years,   indude 
a  payment  by  the  tenant,  must  be  construsd  not  to 
include  it  because  the  term  is  only  for  three  years.    I 
quite  agree  in  thinkiog  the  length  of  the  term  is  a 
thing  wbioh  ouehtto  be  taken  into  consideration ;  but 
it  would  be  rather  a  violent  construction  to  say  that 
in  the  one  case  it  is  induded  and  not  in  the  other." 
This  doctrine  has  been  carried  further  in  the  recent 
case  of  Valpy  v.  8t.  Leonard's  Wkarf  Co.,  1  L.  G.  B. 
305.    Farwell,  J.,  there  says  at  p.  309,   <'So  far, 
therefore,  as  regards  the  paving  of  the  bade  yard,  I 
do  not  think  it  can  be  held  to  Imve  been  within  the 
reasonable  contemplation  of  the  parties  to  a  tenancy 
from  year  to  year,  at  £20  a  year,  that  the  tenant 
should   pay  for  the   paving  of   the   yard.    .     •    • 
Accordingly,  on  the  view  I  take  of  the  matter,  I  am 
of  opinion  tiiat  the  paving  of  the  bade  yard  by  the 
tenant  was  not  within  the  reasonable  contemplation 
of  the  parties,  nor  was  the  laying  down  of  new 
drains  by  the  tenant  within  their  reasonable  contem- 
plation, for  it  cannot  be  reasonable  that  the  tenant 
under  this  agreement  should  be  at  the  expense  of 
new  drains."    I  do  not  think,  however,  that  that  case 
can  be  hdd  to  govern  the  present,  as  it  does  not  lay 
down  any  grounds  on  whidi,  on  the  facts  of  the 
present  case,  I  can  decide  in  favour  of  the  defendant, 
thoup^h  the  prindple  is  to  be  applied  where  it  is 
appUcable. 

That  prindple  is  to  be  found  in  the  case  of  Foulger 
V.  Arding,  [1902]  1KB.  700,  where  Oollins,  M.B.,  at 
p.  706,  says :  "  If  the  matter  were  unincumbered  by 
authority  and  could  be  looked  at  with  dear  eyes, 
regardless  of  the  labyrinth  of  cases  on  ttie  subject,  I 
tfalok  that  no  one  could  doubt  that  an  obligation  such 
as  that  in  the  present  case,  imposed  upon  a  landlord 
in  respect  of  a  structural  defeat,  which  he  was  bound 
by  statute  to  remedy  or  to  pay  the  cost  of  remedying, 
might  properly  be  described  as  an  imposition  cbarg^ 
or  imposed  upon  the  landlord  in  respect  of  the 
premises.     It  seems  to  me  that,  if  the  matter  were 


dear  of  authority,  the  obligation  imposed  on  the 
plaintiff  in  this  case  would  come  wiuiin  the  plain 
meaning  of  the  words  of  the  covenant.    The  only 
possible  answer  appears  to  me  to  be  that  vdiich  was 
mdicated  by  an  observation  of  my  brother  Bomer 
during  the  argument.    It  may  be  asked,  if  so  wide  a 
meaning  is  to  be  given  to  the  word  *  im|KMltion,' 
where  is  the  line  to  be   drawn?     li  it  is  to  be 
construed  as  capaUe  of  oovering   this  case,  must 
it  not  be  equally  capable   of  covering  such  a  case 
as   one   in    which    demised    premises  were    built 
beyond  the   building   line   of  a  street,  and  there 
was  a  consequent   obligation   on  the   landlord   to 
pull  down  part  of  the  premises  and  rebuild  in  con- 
formity wi&  the  bulling  line?    It  is  said  that  it 
could  not  possibly  be  contended  that  sudi  an  obliga- 
tion was  within  the  meaning  of  the  term  *  imposi- 
tion' as  used  in  a  covenant  of   this  kind.     Tius 
argument  may,  as  it  seems  to  me,  be  met  by  pointing 
out  that  underlying  the  whole  matter  is  the  considera- 
tion that  we  aredealing  with  a  contract  of  demise 
between  landlord  and  tenant,  and  the  covenant  must 
be  assumed  to  relate  only  to  matters  whidi  may 
reasonably  be  supposed  to  have  been  contemplated  by 
the  parties  as  being  within  the  purview  of  sudi  a 
contract;  and  such  an  extreme  case  as  that  of  an 
obligation  to  pull  down  and  rebuild  the  premises  is  so 
far  outside  of  anything  that  can  possibly  be  conceived 
of  as  being  within  the  contemplation  of  the  partiea 
that  it  is  necessarily  exduded  from  the  meanlog  of 
the  words  which  might  otherwise  have  been  wide 
enough  to  indude  it." 

In  my  opinion  the  case  of  Vdtpy  v.  8t.  Leonard^ • 
Wharf  does   not   govern   this  case,   nor  does   the 
principle  laid  down  in  Foulger  v.  Arding  apply  to  it. 
The  possibility  of  owners  or  occupiers  bang  called 
upon  to  reconstruct  the   drains  of   their  premises 
cannot  be  said  to  be  so  te  outside  of  anything  that 
can  be  ooncdved  of  as  being  within  the  contemplation 
of  the  parties  as  to  come  within  that  prindple.    The 
natural  meaning  of  the  words  used  must  be  taken  to 
have  been  intended  by  the  parties,  unless  such  con- 
struction wotdd  lead  to  an  outrage  on  common  sense » 
in  which  case  the  prindple  laid  down  by  Oollins,  ILB., 
in  Foulger  v.  Arding  n^ht  apply ;  but  if  the  parties 
when  using  the  expression  "  outgoings  "  mi^t  have 
contemplated    such    outgoings    as    induding     the 
expenses  of  the  reconstruction  of  drains,  then  that 
expression  ought  not  to  be  construed  in  any  different 
sense  when  it  occurs  in  a  lease  of  three  years  from^  the 
sense  in  which  it  is  construed  when  it  occurs  in  a 
lease  of  twenty-one  years.    In  my  of^nion  a  possible 
liability  in  respect  of  drainag^e  repairs  may  well  have 
been  within  the  contemplation  of  the  parties  when 
the  agreement  was  signed,  and  there  must  therefore 
be  juc^sment  for  the  pU^tiff. 
Judgment  for  plaintiff. 

Bolidtors  for  the  plaintiff,  Sharpe,  Parker,  &  Co,, 
for  Henry  Fielding,  Canterbury. 
Solidtors  for  the  defendant,  PoUer  &  Eeaih. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,    and  [      April  6,  1903. 
Wills  and  Channell,  JJ.)        J 

OOMKISSIOinffi  OF  Pouob  pob  thx  Mstbopous  v. 
DoNOYAir.  (a.) 

Justices — Hahitual  drunkard—Proof  of  previous  convic- 
tion — Register  of  convictions  in  cowri  of  summary 

(a.)  Beported  by  Bbskinx  Bbid,  Esq.,  Barrister- 
at-Law. 
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OomciflaionHBB  of  Fouob  tob  the  Mstsofolie  i^.  BonOTAV. 


HiQH  OotmT, 


I 


JufiMduMon — Summary  Jurisdidion  Act,  1879  (42  d: 

4$  Vid.  c,  49),  *,  22— ^ummarv  JuriMdidion  Act, 

1848  (11  iD  12  Ftce.  c.  43),  s,  U—PreverdiQuqf  Crimes 

Act,  1871  (34  cfe  35  Fi'd,  c-  112),  «.   18— /urrWjcittm 

- — Game^t  <?/  a«a(«st/  io  6et?t^  dealt  with  mmmarihf — 

Jfieiria*w  Act,  1898  {61  tt  62  Vict,  c,  60),  #,  2.  auh^ 

mdien  l—Li^eTi»in*j  Act,    1902  (2  Ed,  7,  c,  28),  fi^ 

6(1). 

_  3*A#  M^jcmcfen*  waa  convickd  at   Bow-itrett  poliot- 

iJBrf  <l^   ^i!   o/   (Afl   offencei   ni^ntictied   in    the   JirU 

ith^ttk  in  the  InchriaUi  Act,   1893,  and  the  uppdlant 

reoumtod  the  ma^9trc(ie  to  maki  an  ord^  Hndir  section 

B{l}e/ihe  L ic^mting  Act^l 902.     The  appdlani  tetulfr&l 

in   evidmce  the  retfiiter  which  Ufas  kept  at  the  police* 

courts  and  caUed  the  gtwltr  for  the  purpo^s  o/  provtuff 

that  th$  rmpondent  had  been  convicUd  of  offences  mm- 

titm^d  in  the  first  ichtdtde  ta  the  Inehriatei  Act,  1902,  on 

three  occoMione  within  the precedii*^  tweh^  monthji  at  tftat 

court. 

Held,  that  the  regi»t^  of  tfie  miuuies  or  Tnemorandam 
of  f-otiviciionB  of  a  court  of  mimmttrt/  juri$fUction,  kept 
umhrr  MtMon  *22  of  the  Summary  Jurisdiction  Actj  1879, 
hy  the  derk  of  the  court t  woe  sufficient  ^idence  to  enable 
the  ma^iistrate  to  he  mtiified  of  the  three  preuiom  eom^ic- 
iione  mentioned  in  the  regi&ter. 

Held,  further t  that  the  coneent  of  the  respondent  to  he 
tri^  summarily  under  sedion  2  of  the  Inehriatei  Act, 
1898,  tOT«  neceuary  be/ore  the  magistrate  could  mak&  an 
order  under  section  6  (I)  of  the  Liceming  Act^  1902* 

Oftae  itftted  b^  Sir  A.  de  Bntzeu,  chief  magiatrate 
of  the  poUce-conrta  of  the  MetropoliB,  raUing  t^o 
qodfttions  of  law  on  the  constrtittion  of  ■e-'tion  f>  of 
the  Iiic^nffmg  Act,  1902,  ftud  Becfeion  2  of  the  laebriatfa 
Act,  1898. 

Ilie  Licenamg  Act^  1902  ^  by  sectioD  6  (1)  pro?i^eB 
*'  that  where  npcn  the  conviction  of  an  ofTander,  the 
court  ie  sfttiafiedi  that  an  order  of  detention  oonld  be 
mide  aodt^r  leetion  1  or  aection  2  of  the  Inebnatea  Aoti 
1808,  th^n,  whether  an  order  of  distention  ia  m&de  or 
Dot,  the  ootiTt  thall  order  tb«t  notioeof  the  cod  vie  U  on, 
with  inch  particnlara  as  ma^  be  pr^aQribed  bj  a 
Secrataiy  of  3tate,  be  tent  to  the  police  authority 
(within  the  meaning  of  the  Police  Act,  1890)  for  the 
police  area  in  which  the  court  ia  ailuated/' 

By  action  2  of  the  loebriatea  Aot,  1898  (61  &  62 
Vict-  c*  60),  it  ia  provided  as  follow* : 

'^(1)  Any  peraon  who  comfnitt  any  of  the  o^encea 
metitioned  in  the  first  schedule  to  thia  Aot,  and  who 
within  twelve  motiths  preceding  the  date  of  the 
oommiiaion  of  the  offence  haa  been  convicted 
BBiBinanly  at  least  three  tlmea  of  any  offence*  ao 
oiieiitioned*  and  ia  a  habitual  drunkard,  shall  be  liable 
itpocL  oonviotion  on  indictcneoti  or  if  he  oonsenta  to 
he  dealt  with  aammatily  on  anmnimry  conviction,  to 
be  detained  for  a  term  not  exceeding  three  yeara  in 
any  oertified  inebriate  reformatory  the  managers  of 
whk^  ave  willing  to  receive  hitn.  (2)  The  Sammary 
Jttfji^ctidii  Aot,  1S79  (42  &  43  Vict.  c.  49),  ahall 
apply  to  proceediDga  under  thia  aection  as  if  the 
offencea  charged  were  specified  in  the  second  oolnmn 
of  the  fint  schedule  to  the  said  Act," 

On  the  Teh  of  January,  1903,  the  reipondent, 
Catherine  Donovan,  wai  charged  by  the  CommU- 
lioner  of  Police  with  being  guilty  while  dmnk  of 
riotooa  and  disorderly  behaviour  in  a  highway  on  the 
6th  of  January,  1903,  one  of  the  offences  mentioned 
in  the  firit  schedule  to  the  Inebriates  Act,  1898  (61  ^ 
62  Tict.  a  60),  The  said  charge  was  proTed,  aud 
Catherine  Donovan  was  convicted,  hut  the  learned 
magiatrata  postponed  passing  aenteuce  io  respect 
thereof*  On  the  22  nd  of  January,  19D3,  the  retpon- 
dmt  appeM^  before  the  learned  magistrate  remanded 
on  tlie  said  charge^  The  appellant  thereupon  requested 
Iha  miKiatrata  to  make  an  order  under  section  t)  (a)  of 


the  Licensing  Act,  1902,  The  appellant  tendered  In 
evidence  the  register  which  is  kept  at  Bow -street 
police- court  for  the  pnrpoae  of  proving  that  the 
reapondent  had  been  convicted  of  offencea  mentioned 
in  the  first  ached ule  to  the  Inebriates  Act,  1898,  on 
three  oocasioca  within  twelve  months  of  the  3rd  of 
January,  it  being  proved  that  the  reapondent  was  the 
peraon  referred  to  in  tha  register. 

It  was  contended  by  the  appellant  that  the  prodao^ 
tion  of  the  register  and  the  evidence  of  the  assistant 
gaoler  was  sufficient  evidence  at  common  law,  or 
under  the  Btimmary  Jurisdiction  Act,  1879,  s.  22,  to 
enable  a  court  of  summary  juriadiction  to  be  aatiafied 
of  the  three  cf^nvictions  mentioned  in  such  rpgiater, 
and  of  the  fact  that  the  respondent  was  an  habitual 
drunkard  within  the  meaning  of  section  2  of  the 
Inebriates  Act,  1H98,  so  that  if  the  other  require- 
ments of  the  sec  tion  were  fulfilled  an  order  of  deten- 
tion could  be  made  under  that  aecfcion^  and  that  there- 
fore the  1  earned  magi<)trate  could  and  oufirht  to  make 
an  order  under  the  Licensing  Act,  1902,  a,  6  (1), 
It  waa  alao  coritend«^d  by  the  appellant  that  upon  the 
language  of  the  LioensiDg  Act,  1902.  s,  6  (1),  formal 
aud  strict  proof  of  the  said  convictions  waa  nn^ 
necessary,  and  that  the  aaid  register  was  admissible 
for  the  purpose  of  informing  the  miod  of  the  conrt 
in  eiercising  jurisdiction  undt-r  the  said  section. 

The  appellant  alao  conteuded  that  the  consent  of 
the  respondent  to  be  dealt  with  summarily  by  the 
magistrate  was  not  necessary  to  the  exercise  ol  his 
jurisdiction   under  the  Licensing   Act,  1902,  s,  0  [1)« 

The  magistrate  was  of  opinion  that  before  sending 
the  notice  of  convtction  to  the  police  authority 
referred  to  in  section  6  (1)  of  the  Licensing  Act,  1902, 
it  W41  U'iCaMarf  thiit  M  sfioild  ha  satisdad  of  ^he 
following  matters :  (1)  That  the  respondent  was  an 
habitual  drunkard;  (2)  that  the  reapondint  within 
twelve  mnnttis  preeseding  the  6r.h  of  January,  1903, 
haa  been  convicted  at  leaat  three  tim^s  or  more  of  one 
of  the  offencea  mentioned  in  Schedule  L  of  the 
Inebriatei  Act,  1898* 

Upon  the  material  before  htm^  and  subject  to  the 
question  of  law  hereinafter  Stated,  he  waa  in  fact 
satisfied  that  these  conditions  had  been  folfilledf  and 
that  an  order  of  detention  could  be  made  under  the 
Inebriatea  Act,  1898,  a,  2  (1)* 

He  wa9  alao  of  opinion  that  such  convictiions  require 
to  be  formally  proved  and  can  only  be  proved  {a}  by 
production  of  the  rRcord  of  the  O'^nviction  or  an 
examined  copy  of  it  (see  Ilariltij  v.  IHndmarAh,  L.  E, 
1  C.  F.  t553],  or  (5)  by  a  copy  of  the  conviotion  signed 
as  provided  by  section  18  of  the  Freveniion  of 
Criow^a  Aot,  1871  (34  Jk  35  Vkt  c  112), 

He  was  further  of  the  opinion  that  the  respondent't 
consent  to  be  dealt  with  summarily  was  a  coi^dition 
precedent  to  the  exercise  of  his  juriidiction  under  the 
Lioenaing  Act,  1902,  a*  6(1),  and  therefore  deolined  to 
make  an  order  uuder  the  Licensing  Act,  1902,  s*  6  (1}, 
and  postponed  passing  sentence  upon  the  respondent 
pending  the  decision  of  this  court  on  the  qneatloa  of 
law  herein  stated, 

Danckwerts,  iT^C**,  and  Am  fHlL  for  the  appellant.^ 
Two  questions  are  raised  by  this  case**flrst,  whether 
the  previous  convictions  mentioned  in  aeotion  2  of  the 
laebriatt-a  Act,  1898,  are  to  be  proved  atricUy  under 
the  LiQensing  Act,  1902,  a,  6  (1)*  and,  secondly, 
whether  the  magistrate  can  act  summarily  under 
section  2  of  the  Inebriates  Act,  1898,  without  the 
conaent  of  the  respondent.  We  submit  that  the 
previoua  convictions  were  auSicienily  proved  by 
reference  to  the  court  register,  at  any  rate  where 
offences  are  committed  in  tue  same  jurisdiction :  see 
Taylor  on  Evidence,  p,  1571.  and  Starkie  on 
Evidence  (3fd  e4,).  vol,  1,  a03,    Jiese,  T,  Haim,  (169tJ) 
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Comb.  337,  and  B.  v.  Home  Tooke,  (1794)  St.  Tr.,  toL 
25,  447,  ahow  that  minuteir  of  a  previoiii  eonTuotion 
before  the  same  tribunal  are  siiffioient  evidence  of 
such  conviotion.  That  view  is  also  supported  by 
decisions  given  in  Beg.  v.  TnhdbHanU  of  Yeovil,  (1838) 
8  A.  &  B.  806,  Doe  v.  Mew,  (1837)  7  A.  &  B.  240, 
VDdBeg.  v.  Newman,  (1852)  2  Den.  0.  0.  390.  There 
are  also  later  anthorities  to  the  same  effect.  For 
instance,  London  School  Board  v.  Harvey,  27  W.  B. 
786,  4  Q.  B.  D.  451,  and  Beg.  v.  Hutchine,  28  W.  B. 
596,  6  Q.  B.  D.  353.  Those  cases  stand  in  just  the 
same  position  with  regard  to  proof  as  a  criminal 
matter,  and  that  was  so  held  in  Mellor  v.  Denham,  5 
Q.  B.  D.  467,  and  the  same  role  was  laid  down  in 
substance  in  Fisher  v.  Lane,  (1772)  3  Wils.  297,  and 
Dvson  V.  Wood,  (1824)  3  B.  &  0.  449.  The  magistrate 
relied  on  HarOey  v.  Hindmarsh,  14  W.  B.  862,  L.  B. 
1  0.  P.  553,  but  that  case  did  not  apply,  because  it 
could  be  distinguished  on  its  facts'  from  the  present 
case.  For  the  same  reason  Oilee  v.  Siney,  13  W.  B. 
92,  was  not  an  authority  against  the  appellant's  con- 
tention. Therefore,  the  last  two  cases  not  applying, 
on  the  authority  of  the  London  School  Board  v. 
Harvey,  which  was  a  later  decision  than  either,  the 
map;istrate  was  wrong  in  holding  that  he  had  no 
jurisdiction  to  make  the  order  required  without  the 
consent  of  the  respondent  to  be  dealt  with  summarily. 

H  Sutton  (by  leave),  for  the  magistrate. — In  Bex  v. 
Smith,  (1828)  8  B.  &  0.  341,  an  indictment  for  con- 
spiracy alleged  '*  at  the  court  of  quarter  sessions  •  •  • 
an  indictment  against  A.  B.  was  preferred  and  found 
by  the  grand  jury  that  this  allegation  must  be 
proved  by  a  caption,  regulariy  drawn  up,  of  record, 
and  that  the  niinute  book  kept  by  the  deputy  derk 
of  the  peace  could  not  be  received  as  evidence  of  the 
findinff  of  the  bill,  although  no  record  had  in  fact 
been  ctawn  up." 

He  cited  on  the  first  point  also  rule  3  of  the 
Summary  Jurisdiction  Bules,  1886,  section  116  of  the 
Larceny  Act,  1861,  and  section  18  of  the  Prevention 
of  Grimes  Act,  1871.  He  also  referred  to  Paley  on 
Summary  Oonvictions  (7th  ed.),  p.  439. 

Danckwerts,  K»C,,  replied. 

Lord  Alybbstonb,  L.0.  J.— Both  pmnts  raised  in 
this  case  are  pmnts  of  importance,  though  I  am  not 
sure  that  our  dedsion  upon  the  first  point  in  favour 
of  Mr.  Danckwerts  has  any  far-reaching  effect, 
because  my  present  opinion  is  that  the  use  of  the 
register  to  which  I  am  about  to  refer  must  be  con- 
fined to  the  same  court.  The  point  is  whether  the 
Bow-street  magistrate,  in  dealing  with  a  case  under 
section  6  of  the  Licensing  Act,  is  allowed  to  refer  for 
the  purpose  of  that  section  to,  and  to  act  upon,  the 
minute  and  memorandum  whidi  is  directed  to  bo  kept 
under  section  14  of  the  Act  of  11  &  12  Vict  c 
43.  Perhaps  it  may  be  put  in  another  way,  that  he 
is  also  entitled  to  act  upon  the  register  of  the  minute 
or  memorandum  which  has  to  be  Irapt  under  section  22 
of  the42  &  43  Vict  a  49.  Now  it  s^  ems  to  me,  to  a  large 
extent  for  the  reasons  urged  by  Mr.  Danckwerts,  that 
the  magistrate,  at  any  rate  in  the  court  in  which  he 
is  sitting  and  with  reference  to  the  minute  and  memo- 
randum kept  in  that  court,  and  the  register  thereof, 
is  entitled  to  act  on  the  information  contained  therein. 
Section  14  of  the  11  &  12  Vict,  c  43  provides  that : 
''  If  he  or  they  "— speakins  of  the  justices—*'  oonvicc 
or  make  an  order  against  the  defendant,  a  minute  or 
memorandum  thereof  shall  then  be  made,  for  which 
no  fee  shall  be  paid,  and  the  conviction  or  wder  shall 
Afterwards  be  drawn  up  by  the  said  juttioe  or 
justices  in  proper  form,  under  his  or  their  hand 
and  seal  or  hands  and  seals,  and  he  or  they  shall 
cause  the  same  to  be  lodged  with  tlie  derk  of  the 
peaoe^  to  be  by  him  filed.'^    Now  I  have  no  doubt. 


X 


for  the  reasons  which  Mr.  Danckwerts  mentioned,  and 
possibly  for  other  reasons,  it  was  considered  desirable 
that  these  convictions  should  go  to  quarter  sessions 
and  be  filed  there,  and  be  on  record  for  all  future 
purposes  and  for  Grown  purposes ;  but  I  think  that 
a  minute  or  memorandum  directed  to  be  drawn 
theq  and  there,  and  ai>parently  to  be  used  by 
e  party,  because  no  fee  is  to  be  paid,  is  meant 
to  be  for  that  court  in  the  nature  of  a  formal  record 
or  minute  of  proceedings  of  what  goes  on  in  that 
court.  The  fact  is  that  by  section  22  of  the  42  &  43 
^^ct  c  49,  it  is  stated:  '*  A  register  of  the  minutes  or 
memorandumsof  all  the  convictions  .  •  •  shall  be 
jprifikj/ocie  evidence  of  the  matters  entered  therein  for 
the  purpose  of  informing  a  court  .  •  .  acting  icit 
the  same  county  borough  or  place  as  the  oourt  whose 
convictions,  orders  and  proceedings  are  entered  in  the 
register."  That  is  to  say,  there  is  a  direct  enactment 
that  they  shall  be  |>Hfii^/acte  evidence  for  the  purpose 
of  informing  those  courts,  and  this  enactment  would 
certainly  tend  in  the  direction  that  they  are  to  have 
more  effect  than  a  mere  record  at  the  time  which 
could  not  be  used  afterwards.  I  agree  that  there  is  m 
great  deal  in  other  statutes  to  which  Mr.  Danckwerts 
and  Mr.  Sutton  have  called  attention.  As,  for  instance, 
section  18  of  the  Prevention  of  Crimes  Act,  1871  (34 
&  35  Vict,  c  112),  which  shows  that  for  Uie  purpose 
of  proving  both  a  oonviction  on  indictmoit  and 
conviction  on  summary  oonviction  tHiere  they 
have  to  be  proved  in  other  courts  and  tat 
other  purposes,  more  ma^  be  required  to  be  dona 
than  to  produoe  the  register  kept  under  the  one 
Act  and  the  minute  or  memorandum  kept  under  the 
other.  Then,  as  regards  the  information,  it  may  be 
supplemented  or  added  to  by  the  rules  made  under 
the  statute  from  time  to  time.  It  is  to  be  said  this 
register  does  contain  the  name  of  the  complainant* 
the  name  and  age  of  the  defendant,  the  nature  of  the 
offence,  the  pumshment,  or,  in  other  words,  the  date 
of  the  conviction*  So  that  for  the  purpose  which  the 
Viagistrate  has  to  consider  it  does  contain  the  same 
information  as  would  be  supjdied  by  the  certified  copy 
of  the  conviction  or  the  minute  or  record  which  is 
mentioned  in  section  18  of  the  Act  of  1871.  Spelling 
for  myself,  I  think  the  case  of  London  School  Board  v. 
Harveu  is  an  authority  in  favour  of  this  view.  There 
there  had  been  an  order  on  a  summons  ordering  the 
attendance  of  the  child  in  September,  1877 ;  the  order 
not  being  obeyed  the  man  was  summoned  for  non- 
complianoe  on  the  27th  of  March,  and  fined  3s.  and 
2s.  costs,  or  in  default  five  days.  He  was  summoned 
again  on  the  15  th  of  Jane  for  a  second  non-complianoe 
with  the  order,  and  it  was  in  the  third  proceedinss, 
to  use  that  expressiou,  they  attempted  to  prove  uie 
oonviction  of  disobedience  of  the  first  order,  and  the 
fine,  by  a  minute  which,  for  all  substantial  purposes, 
applies  to  the  minute  in  this  case,  and  was  k^t  under 
an  earlier  statute  which  had  the  same  provision 
as  section  14.  It  wba  there  held  by  Oockbum, 
L.0. J.,  and  Lopes,  J.,  acting,  as  I  think  Mr. 
Danckwerts  has  satisfied  me,  on  the  common 
law  authorities,  that  in  that  proceeding  those 
minutes  could  be  referred  to  for  the  purpose  of 
proving  a  previous  convictioo.  lean  see  no  mischief  that 
follows  from  this  decision ;  on  thecontrary ,  I  think  thero 
will  be  very  substantial  gain.  Mr.  Sutton  has  said 
that  on  conviction  m  all  cases  of  this  kind  the  practice 
has  not  been  to  draw  up  these  convictions,  and  though 
some  statutory  duty  may  have  been  neglected,  yet  it 
seems  a  grave  thing  to  say  in  such  a  case  as  this 
before  the  court  itself,  they  must  hold  their  hand 
unless  a  certified  copy  of  the  conviction  is  obtained 
and  put  in  evidence.  I  therefore  come  to  the  oon- 
elusion  upon  the  point  on  which  our  guidance  is 
asked,  that  the  magistrate  sitting  in  his  court  would 
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h0  entitled  to  mot  upon  the  menioraBdiim  «iid  minuta 
of  the  conviction  to  whioh  I  h&ve  referred. 

Then  u  to  the  point  ai  to  whether  thiA  order  o»n 
be  made  without  the  coaaeat  to  be  dealt  with  sum- 
maril  yofth^pereoneharged^  It  has  been  s  trenuo  asly 
tirged  upon  ns  that  the  mtaning  of  fuh^eection  I  of 
•eotion  6  of  the  Licaniing  Act,  1902,  **  Where  upon 
the  oontiotion  of  »n  offender  the  court  ib  aatiflfied^" 
inch  idea  a  oon^ction  for  any  offence  whatever  whioh 
>e  wa<  being  tried  for.  The  atatixte  might  have 
Isaid  tb&t»  and  if  it  did  we  ahould  have  to  give  effect 
Ito  it ;  but  when  you  come  to  look  at  the  words  of 
|the  section  and  the  previous  legislation,  it  aeems  to 
ae  that  that  ii  not  lie  object  of  the  section  or  the 
(legislation  intended  to  be  carried  out  by  the  eaact^ 
Ijaent  The  loebriates  Act,  1898,  s.  1,  provided  for 
(certain  ofEences;  '*  Where  a  person  is  convicted 
indictment  of  an  offence  punishable  with 
imprisonmect  or  p^nai  servitudep  it  the  conrt  is 
fAtij£ed  from  the  evidence  that  the  offence  was  com- 
mitted under  the  infiuence  of  drink  or  that  drunken- 
ness was  a  contributing  oau^e  of  the  offence,  and  the 
offender  admits  that  he  is  or  is  found  by  the  jury  to 
be  an  habitual  druokard"  certain  consequences 
follow*  The  second  lectiDn  of  the  Act  provides: 
'*  Any  person  who  commits  any  of  the  offences 
mentioned  in  the  tirat  schedule  of  this  Act,  and  who 
nithin  the  twelve  months  preceding  the  date  of  the 
offeooe  has  been  convicted  summarily  at  least  three 
tunes  of  any  offencei  so  mentioned,  and  who  is  an 
habitual  dronkard,  shall  be  liable  upon  conviction  on 
indictment  or  if  he  con  sent  to  be  dealt  with 
sntnmarily  on  aummary  eonvictioo,  to  be  detained 
for  a  t^m  not  exceeding  three  yeara/^  Now  what 
It  the  piB^tical  operation  of  that  aection  Y  A 
person  li  being  snmmoned  by  summary  process  for 
one  of  the  offences  of  the  drunkeoneiS  which  are 
ipedfied  in  the  schedule*  There  are  some  twelve  or 
thirteen  of  them,  all  dealing  with  people  who  in 
liquor  under  certain  drcumstancea  do  certsin  acts. 
Thit  person  being  about  to  be  aummarily  tried,  it 
oomes  out  in  the  course  of  the  proceedings  that  the 
evidence  shows,  or  it  is  suggested  to  ahoWf  he  wai 
on«  of  the  persons  contemplated  by  Bection  2,  who, 
in  addition  to  being  guilty  of  the  offence  in  Schedule  I., 
falls  within  the  desciiption  I  have  read.  He  need  not 
consent  to  be  tried »  He  can  say  he  will  not  be  tried 
I  iummarily,  and  then  he  will  have  to  be  tried  on 
liDdictenent,  and  will  come  under  the  category  of 
penons  already  dealt  with  by  the  section. 

Now,  that  being  so,  remember  a  person  is  being 
.tried  on  indictment  for  certain  classes  of  off^ncesi  or 
■■mninarily  for  one  of  the  offencee  mentioned  iu  the 
'schedule^  and  it  is  to  that  state  of  things  that  section 
6  of  the  Licensing  Act,  1902,  relates*  It  a  ays : 
**  Wh^re  upon  the  conviction  of  an  offender  the  court 
is  iatisfiad  that  an  order  for  detention  could  be  made 
imder  seotion  1  or  section  2  of  the  Inebriates  Act,  18£>S, 
ibtti  whether  an  order  for  detention  is  made  or  not 
•  .  .  ,-'  &c.  Now,  we  are  preaaed  to  say,  haviog 
regard  to  the  object  of  the  aectioUf  it  means  that, 
iMaining  the  cir cumatances  are  such  that,  if  the  pro- 
oe^dings  had  been  under  the  Act  of  ISdB,  an  order 
oonid  with  the  consent  of  the  defendant  have  been 
made  aummarily,  the  magistrate  may  make  the  order 
Inferred  to  in  tectioa  6  of  the  Act  of  1902,  whether 
tb«  defendant  consents  or  not*  In  my  opinion  that 
ii  not  the  meaning  of  the  seat  ton.  In  my  opinion  ^ 
the  face  of  the  section,  it  points  to  the  court 
bat  hu  the  jurisdiction  to  make  the  order,  and 
sayfl  whether  the  court  thlDks  fit  to  make  the 
r  not  it  shall  send  certain  particulars  to  the 
poUod  sutborities  with  a  view  to  the  consequences 
fiUnliODed  in  sub^seotions  2  and  3  of  section  6« 
Thetefore    the    object    of   section   6    ia    plain,  and 


evidently  it  meana  to  say  that  in  addition  to  making  the 
order  either  under  section  1  or  section  2  of  the  Act  of 
1898  whether  the  court  makes  the  order  or  not,  theae 
particulars  at  any  rate  shall  go  to  the  police  with 
the  coniequences  which  follow  from  it.  I  think  to  Bay 
that  the  section  meana  that  whatever  the  man  is  being 
tried  for,  if  in  the  course  of  that  trial,  whether  he  has 
given  his  consent  or  not,  it  turns  out  there  are 
utr  cum  stances  which,  if  he  was  being  tried  for  some 
other  offence— namely,  under  Schedule  L — that  iu  such 
a  case  the  magistrate  would  have  the  duty  of  sending 
particulara  to  the  police  authority,  ia  reading  into  the 
section  words  the  Itegislature  had  not  in  view  when 
they  enacted  it.  In  my  opinion  the  magistrate  was 
right  in  saying,  no  consent  being  given,  he  ought  not 
to  put  in  force  the  provisions  of  the  Act, 

Wills  and  Chajj^'bll,  JJ.,  gave  judgments  to  the 

same  effect. 

DrmthmrU,  Z',0.— Doei  your   lordship  mean  the 
same  court  within  ih%  meaning  of  the  Acb  of  1879  f 

Lord  ALVKHSTOifE,  L  O.J, ^ Yes. 

Appmt  dUmiued. 

Solioitori  for  the  appellant,  Woutmr  fh  Son, 

Solicitor     for     the    magiitrate^    B&hci^    to    tkt 


May  11,  190a. 


^nmt  of  S.orh0. 

From  C,  A,  [ 
(England).  J 

GARDEfEE  y,  HODOaON^S  KIK09TOX  Bbbwery  Co»  (a,) 

Ememeni — liigH  of  wa^ — Amituil  paj/n^mt — Uninter- 

rupteii  enjoymtni/or  forty  ymrs — Evideme  of  user — 

Last  tjrant—Frescripiiofi  Act  (2  db  3  Will.  4,  c.  71), 

Si*  2,  82. 

F&rol  cffldence  is  admumhh  in  answer  i&  an  aikgaiion 
of  eiijof/inent  of  a  waif  as  of  right ^  and  a  payment  if  an 
QmhigUQU.9  charui'-ter  -miut  be  ihoion  hy  a  daifmtnt  not  U* 
be  ineomUkni  with  the  claim* 

TF^er*,  therefore^  a  right  of  way  ha$  herni  €7\/oyed 
ojieuly  for  oi*er  forty  yiarsj  h\d  a  payment  anniiatUf  fnad& 
to  the  owners  of  the  servient  tefhemcnt,  thoiigh  whttherf&r 
a  Hcmce  or  for  what  purpose  upai  not  determined  hy  the 
evidaim^  the  inference  will  he  made  that  the  annual  pan- 
Toent  loasfur  a  yearly  lii'tnce^  and  the  Pre^oriptimi  Act 
lifill  consequently  ni^t  apply* 

Jadgjnent  of  the  Coart  of  Appeal,  49  W.  E,  421, 
[1981]  2  Ch.  198,  ajlrmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Vaughan  Williams  and  Bimer,  L.JJt,  Bigby,  L.J,, 
dissenting)  (49  W.  E.  421,  [1901 J  2  Ch.  198),  reversing 
a  decision  of  Coaans-Hardy,  J.  (48  W*  K.  469). 

The  action  was  brought  for  a  declaration  that  the 
appellant  wai  entitled  to  a  right  of  way  through  a 
gatev?ay  at  the  back  of  certain  freehold  heredita- 
ments« 

The  facts  are  given  in  some  of  their  lordshipa"  judg^ 
mentSt 

Ckamhe  and  M.  IL  Eoh^son^  for  the  appellant. 

Macnaghtent  IC.C,  mxl6.  Cave,  for  the  reapondents. 

E^L  of  Halsbtjby^  Ij.C. — The  appellant  in  this 
caae  claimed  aright  to  pass  through  premiaes  belong- 
ing to  the  reapoudenti.  The  only  proof  given  in 
support  of  the  right  claimed  was  the  fact  that  for 
many  ye&rs  the  appellant  and  those  who  preceded 

(a.)  Reported  by  G.  H*  Grapton,  Esq*,  Barristar- 
at-Law. 
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her  in  the  ownership  of  the  premises  had  oroised  the 
respondents*  yard  along  the  same  way  to  get  to  her 
own  yard  with  oarts  and  horses ;  the  respondents' 
premises  were  occupied  as  a  public-home,  and  the 
appellant  could  not  get  to  her  own  yard  with  carts 
and  horses  from  her  own  premises.  No  eyidenoe  was 
given  as  to  any  change  in  the  premises,  or  any  definite 
evidence  when  what  I  will  cadi  the  yard  opening  of 
the  Bed  lion  was  first  made  use  of  as  a  convenient 
access  to  the  appellant's  premises.  But  what  is  con- 
clusive to  my  mind  against  the  appellant  is  that 
during  the  whole  period  during  which  this  oonvenient 
access  was  used,  a  sum  of  15s.  a  year  was  regularly 
paid  in  respect  of  the  user  of  the  way.  One  of  the 
most  common  modes  of  preventing  sudi  a  user  srow- 
ing  into  a  right  is  to  insist  upon  small  periodica  pay- 
ment; and  if  such  evidence  as  we  have  here  were 
permitted  to  be  evidence  of  a  right  not  only  to  the 
user  upon  terms  of  payment,  but  of  a  right  to  make 
the  payment  and  continue  the  user  in  perpetuity,  it 
would  be  a  very  formidable  innovation  indeed.  Those 
who  drafted  the  Prescription  Act  knew  well  what 
they  were  about  when,  lu  dealing  with  the  conse- 
quences which  have  to  follow  from  long-continued 
user,  they  used  the  words  '*  as  of  right."  I  cannot 
help  thiiudDg  there  has  been  a  certain  play  upon 
words  in  commenting  upon  them.  In  a  certain 
sense  a  man  has  a  right  to  eujoy  what  he  has  paid 
for ;  and,  therefore,  if  the  appellant  here  at  any  time 
during  the  year  when  she  had  paid  for  the  right  to 
use  tfis  way  had  been  hindered,  she  would  have  a 
right  to  complaim  that  what  I  will  call  her  contract 
had  been  broken,  and  that  during  the  ]pear  she  had  a 
right  to  use  the  way.  I  do  not  think  that  this  would 
have  established  a  right  in  the  proper  sense,  because, 
being  but  a  parol  licence,  it  might  be  withdrawn,  and 
her  action  would  be  for  damages,  but  she  would  have 
no  right  to  the  way.  And  in  no  sense  could  the  right 
be  the  right  contemplated  by  the  Act  That  right 
means  a  right  to  exercise  the  right  claimed  against 
the  will  of  the  person  over  whose  property  it  is 
sought  to  be  exercised.  It  does  not  and  cannot  mean 
a  user  enjoyed  from  time  to  time  at  the  will  and 
pleasure  of  the  owner  of  the  property  over  which  the 
user  is  sought.  At  any  time  after  the  first  year  the 
owner  of  the  Bed  lion  might  refuse  to  renew  the 
permission  to  use  this  way.  I  think,  therefore,  that 
there  is  no  evidence  whatever  of  a  user  as  of  right. 
Although  I  do  not  think  much  importance  should  be 
attached  to  the  appellant's  view  of  her  own  rights,  it 
is  not  immaterial  to  see  what  she  thought  she  was 
paying  15s.  a  jear  for,  and  she  thoueht  it  was  paid  for, 
what  I  think,  it  manifestly  was  paid  for — namely,  the 
annual  permission  to  use  this  access  to  her  yard.  If  this 
was  a  permission  paid  for,  it  was  not  the  less  a  permis- 
sion, and  a  permission  to  use  a  way  cannot  establish  a 
right.  There  was  no  pretence  for  suggesting  a  joint 
reparation  of  the  road  by  the  psrties,  and  I  am  of 
opmion  that  this  appeal  should  be  dismissed  with 
oosts,  and  I  move  your  lordships  accordingly. 

Lord  Ashbourne. — The  facts  in  this  case  are 
meagre  and  inconclusive.  They  can  be  verv  shortly 
stoted.  J  J 

For  some  seventy  or  eighty  years  the  plaintiff's 
house  has  been  occupied  for  business  purposes  with  a 
yard  and  stables  at  its  back.  The  only  access  to  the 
yard  and  stables  has  been  through  a  gateway  from 
the  plaintiff's  yard  opening  into  the  Bed  lion 
yard,  and  across  that  yard  into  High-street.  During 
this  period,  at  all  events,  the  right  of  way  has  been 
openly,  regularly,  and  uninterruptedly  enjoyed.  For 
the  greater  part  of  that  time^it  may  possibly  be  for 
the  entire  period — ^the  sum  of  158.  a  year  has  been  paid 
by  the  plaintiff  and  her  predecessors  to  the  owner  or 


occupier  of  the  Bed  Lion.  The  payment  has  been 
proved  to  have  been  actually  made  since  1855.  The 
plaintiff  asserts  that  the  payment  has  been  made  for 
the  repair  of  the  yard  through  which  the  way  pissed, 
but  the  evidence  on  the  subject  is  very  slender,  indeed 
Cozens-Hardy,  J.,  says,  **  there  is  nothing  to  support 
the  assertion."  The  defendants,  on  the  other  hand, 
allege  that  this  payment  has  been  made  by  way  of 
rent  in  respect  of  the  right  of  way. 

On  the  Slst  of  March,  1898,  the  defendants  served 
notice  in  writing  upon  the  plaintiff,  requiring  her  to 
give  up  the  use  of  the  ysra  of  the  Bed  Lion,  and 
to  dose  the  gate.  After  some  correspondenoe,  on 
which  the  defendants  placed  no  undue  or  unfair 
reliance,  on  the  16th  of  February,  1899,  the  defend- 
ants served  notice  to  quit  and  discontinue  the 
user  of  the  yard  "  on  the  expiration  of  the  year  of 
your  tenancy,  which  shall  expire  next  after  the  end 
of  one  half-year  from  the  service  of  this  notice." 

The  plaintiff,  on  the  1 1th  of  August,  1899,  instituted 
this  action,  claiming  a  declaration  that  she  is  entitled 
to  the  right  of  way  I  have  referred  to. 

The  case  would  be  perfectly  dear  in  favour  of  the 
plaintiff  but  for  the  payment  of  the  15s.  a  year,  and 
to  my  mind  the  whde  question  in  the  case  turns 
upon  the  meaning  and  significance  of  this  payment. 
The  plaintiff  daims  that  she  is  entitled  to  succeed 
under  the  Presoriptiou  Act,  or  to  have  a  lost  grant 
presumed,  and  a  great  number  of  authorities  have 
been  discussed  here  and  in  the  courts  bdow  to 
suggest  to  your  lordships  how  the  ^ts  of  the  case 
should  be  regarded.  But  everything  turns  on  the 
one  fact,  what  is  the  annual  payment  of  158.  to  be 
ascribed  to  P    But  for  this  payment  the  case  ol  the 

glaintiff  would  be  clear.  It  now  stands  <^tinctly  in 
er  way.  The  onus  of  getting  rid  of  its  obvious 
significance  rests  on  her.  The  view  of  the  evidence 
taken  by  Oozens-Hardy,  J.,  does  not,  I  think,  weakm 
or  displace  the  obligation  which  rested  on  the 
plaintiff. 

In^  the  absence  of  direct  evidence,  all  that  can  be 
said  is  that  the  payment  is  consistent  with  inferences 
which  have  been  drawn  by  both  sides.  The  defen- 
dants insist  that  the  most  obvious  and  natural 
inference  is  that  it  was  made  for  rent,  or  for  a  series 
of  annual  licences,  given  possibly  by  implication. 
The  plaintiff,  on  the  other  hand,  urges  that  it  was 
more  probably  a  perpetual  payment  attached  to  some 
original  grant  of  the  right  of  way.  Bigby,  L.  J.,  has 
speculated  with  persuasive  force  on  the  probability  of 
such  a  hypothesis.  If  I  fdt  free  to  speculate  on 
the  possible  and  probable  origin  of  this  payment, 
I  would  be  glad  to  draw  the  same  inferenoe. 
The  onus  of  explanation  is,  however,  I  think,  on 
the  plaintiff.  Her  counsd  were  asked  what 
liability  they  admitted  to  the  continued  payment  of 
the  15s.  a  year,  and  they  did  not  give  any  direct 
answer.  I  would  be  disposed  to  think  that  their 
main  argument  would  require  them  to  contend  that 
their  obligation  to  make  this  annual  payment  was  as 
stronp^  as  the  plaintiff's  claim  against  the  defeadants 
to  enjoy  the  right  of  way.  The  case  must  be  taken  as 
a  whole — ^a  long  used  right  of  way  with  a  long  con- 
tinued payment,  both  most  probably  to  be  referred  to 
the  same  origin.  If  this  be  so  Uiere  must  be 
reciprocity.  If  the  plaintiff  is  entitled  to  get  the 
declaration  she  asks  for,  would  the  defendants  not  be 
entitled  with  the  same  force  to  insist  on  the  con- 
tinuance of  this  annual  payment  of  15s.  ?  I  am  of 
opinion,  however,  that  defendants  would  not  succeed 
if  they  relied  on  any  such  contention,  and  that  no 
court  would  presume  in  their  favour  a  lost  grant 
establishing  their  right  to  this  yearly  sum.  I  agree 
with  Bomer,  L.J.,  on  this  important  point. 

I  do  not  say  that  the  case  is  free  from  difficulty. 
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0AEDM1Ut  V,   HoPdSOH'S  EiNOBTOir  BBSWlftT   Co. 


HoUiB  OF  LofiDB, 


J I  mm  unable  to  arriv©  at  tH©  concluaion  that  th^ 
ptsiiitifr  has  diaoh^rged  tha  onus  which  l&j  upon  her 
of  sutUfaetgrily  expI&i&iDg  that  thii  p&yment  of  IGs. 
a  j^At  WM  ooDeisteut  with  her  daim,  I  therefore 
think  that  the  appeal  ehould  he  dumiaiedii 

Ijord  M14CNA0IITKN.— If  it  had  not  been  for  the 
diff&renoe  of  opinioQ  in  the  courte  below  I  should 
have  thought  thii  au  extremely  simple  oaae* 

The  appellant,  Mill  Gardner,  who  was  plaiatl^  in 
th«  action,  is  the  owner  of  certain  premises  in  High- 
•tToet,  Sutton,  ooDmtiDg  of  a  shop  and  a  yard  at  the 
back,  ^e  respondents  are  owners  of  adjoining 
m^emlBes,  also  facing  High-street,  and  known  as  the 
B#d  Lion  Inn, 

For  forty  years  and  more  the  appeEant  and  her 
I»red0c6tsors  in  title  have  used  the  yard  of  the  Red 
JAoMX  as  the  way  to  their  hack  premises  for  oarts  and 
tioraei ;  at  present  there  is  no  means  of  aooe«8  to 
these  premises  for  carts  and  horses  except  through 
the  Bed  lion  yard.  But  there  is  nothing  to  show 
what  was  the  oondiiion  of  tilings  when  the  way 
aorois  the  jwd  was  first  nsed  by  the  then  owner  of 
the  appellant's  premises^ 

Foe  forty'  years  and  more  the  appellant  and  her 
predecessors  in  title  naing  the  way  through  the  Bed 
Lion  yard  have  regularly,  year  by  year,  and  every 
yc^r  paid  the  sum  of  15h.  to  the  rospoudenta  and 
their  predecessors  in  title.  The  evidence  as  to  this 
payment  does  not  go  back  so  far  aa  the  evidence  as 
to  the  use  of  the  way.  But  there  is  nothiDg  to  show 
or  suggest  that  the  way  was  ever  used  without  pay- 
ment. 

Those  are  ^e  only  materials  upon  which  your 
lordthips'  decision  muet  be  fouxide<L  There  is  no 
other  (act  ptored  or  admitted  throwing  light  upon 
the  question*  The  oonneotion  between  a  certain 
ptuap  in  one  Gomer  of  the  Bed  Lion  yard  and 
the  alleged  right  of  way  across  the  yard  on  which  so 
much  stress  was  laid  in  argument,  iSj  I  thinks  purely 
imaginary.  Why  a  person  who  has  au  admitted  right 
to  take  water  from  his  neighbour's  well  should  found 
upon  that  right  a  claim  to  cross  his  neighbour's  yard 
with  oarta  and  horses  for  purposes  unconnected  with 
tba  well  is  beyond  my  oonipreheniion.  Nor  is  th^e, 
I  think,  the  slightest  evi dance  to  shoMr  that  the  pay- 
ment of  Ids.  a  year  was  merely  a  contribation  towards 
^Ql#  €0«t  of  repairing  the  way.  The  suggestion  Wfts 
TQJeoted  by  Goisens^Hardyi  J.^  who  saw  and  heard 
the  witnesses. 

On  the  bare  facts  with  which  your  lordships  have 
to  deal,  there  arise ^  as  it  seems  to  me,  two  quCBtiong  : 
(I]  What  was  the  sum  of  Ids*  a  year  which  was  paid 
rigulariy  year  by  year  paid  for  ?  Well,  I  think  any 
layman  and  most  lawyers  would  answer,  '*  For  the  use 
of  the  way,  of  course."  Then  oomee  the  only  other 
qneition— {2)  Can  a  person  who  uses  a  way  across  his 
iMighlkOnr^s  land  and  pays  for  the  use  of  it  year  by 

fear  be  said  to  use  the  way  ''  as  of  light  "  F  Again, 
think  every  layman  and  most  lawyers  would  answer 
*'  Certainly  not." 

II  the  way  in  question  has  not  been  used  "  as  of 
light  **  there  ii  nothitig  to  at^act  the  provisions  of 
the  Preacription  Act.  The  case  of  the  appellant,  so 
far  as  it  is  founded  on  that  AcU  must  f eul.  It  wss 
far  the  plaintiff  to  make  out  her  oase.  If  she  cannot 
ihow  that  the  user  of  the  way  was  "  as  of  right,"  the 
•flKBtial  condition  of  success  is  wanting* 

The  suggestion  of  a  lost  grant  hardening  the 
reipondents'  property  with  a  servitude  which  would 
so  greatly  diminish  its  value,  and  charging  the 
appellant's  property  with  a  rent-charge  in  perpetuity 
is,  I  think,  out  of  the  question*  It  seems  to  me  a 
most  unlikely  hypothesis.  But  it  is  enough  to  say 
thati   apparently,  no  traoe  of  such  an  arrangement ; 


oan  be  found  in  any  of  the  deeds  of  either  patty,  and 
that  nothing  is  known  of  the  ctr  cum  stances  which 
eacisted  when  the  premises  which  now  belonged  to  the 
appellant,  and  the  premises  whioh  now  belong  to  the 
respondents,  if  they  ever  formed  one  property, 
became  separated.  There  is  certainly  no  need  to 
resort  to  the  preaumption  of  &  lost  grant  when  the 
facts  of  the  case,  so  far  as  they  are  known^  eng- 
gest  a  much  simpler  and  a  more  natural  eucplana- 
Son. 

I  think  the  fallacy  in  the  judgments  of  tht 
learned  judges  who  were  in  favour  of  the  appel- 
lant oomes  from  the  manner  in  which  they  have 
looked  at  the  facts  of  the  ease.  I  do  not  think  that 
you  can  legitimately  separate  the  use  of  the  way  from 
the  payment  made  in  respect  of  the  way.  The  use  of 
the  way  explains  the  payment.  The  payment  ex- 
plains and  qualifies  the  use.  But  the  learned  judges 
appear  to  sever  two  things  which  seem  to  me  to  be 
inseparable.  They  firdt  t^e  the  way*  They  say, 
**  Here  b  a  way  which  has  been  used  for  forty  years 
without  interruption*  That  givss  an  indefeasible 
right  under  the  Presaription  Aot,"  Then  they  look 
at  the  payment  and  they  ask,  how  is  that  to  be 
explained,  and  various  hypotheses  are  suggested 
which  seem  to  me  mere  guess*  work.  Cozens -Hardy » 
J*,  goes  further.  He  would  hold  that  an  annnal 
licenoe  (for  such  he  takes  it  to  be),  coupled  with  an 
annual  payment,  if  the  arrangement  originated  more 
than  forty  years  ago  and  is  continued  for  forty  ]rears, 
confers  an  indefeasible  right,  provided  there  is  no 
break  or  change  or  new  departure,  but  things  ore 
jtiat  left  to  go  on  as  they  did  before*  This  view 
seems  to  give  the  go^by  to  the  words,  ^'daiming 
right  thereto,"  and  **  as  of  right/'  which  are  certainly 
not  the  leant  important  words  in  the  Prescription 
Aot» 

I  do  not  think  that  the  oases  which  were  oited  at 
some  len^h,  most  of  which  are  reviewed  in  the  judg- 
ment of  Cozens- Hardy,  J.,  throw  any  light  upon  this 
case,  whi<di  must  depend  on  its  own  circumstances, 
and  I  may  add  with  all  deference  that  I  think  the 
Prescription  Act  has  very  little  to  do  with  it*  I  rather 
doubt  whether  the  scope  and  e0ect  of  the  Prescription 
Act  have  been  always  rightly  apprehended.  The  Act 
was  passed,  as  its  preamble  declares,  for  the  purpose 
of  getting  rid  of  the  inconvenience  and  injustice 
arising  from  the  meaning  which  the  law  of  England 
attached  to  the  expressions  **  time  immemorial,^'  and 
"  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary."  The  law  as  it  stood  put  an  intolerable 
strain  on  the  con  sciences  of  judges  and  jurymen.  The 
Act  was  an  Act  *'  for  shortening  the  time  of  pre- 
Boription  in  certain  eases. ''  And  rttally  it  did  nothing 
more*  A  person  who  dikimt  a  right  of  way  and  in- 
vokes the  protection  of  the  Act  must  claim  ^'aaof 
right/'  But  when  the  way  in  question  has  been  used 
without  interruption  as  deigned  in  the  Act,  for  forty 
years,  "  as  of  right,'*  whether  the  claimant  is  really 
entitled  aa  of  right  or  not,  the  claim  cannot  be 
defeated  except  by  showing  that  the  right  claimed 
was  enjoyed  "  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing*" 
No  parol  000 sent  will  do.  I  fail  to  understand  how 
that  provision  helps  the  appellant  The  respondents  do 
not  set  up  a  parol  consent  given  before  the  period  of 
forty  years.  They  rely  on  the  acknowledgment  and 
recognition  of  their  dominion  over  the  property — 
their  right  to  grant  or  withhold  the  grant  of  the  way 
in  question— ^involved  in  and  evidenced  by  the  annual 
payment  accompanying  the  ate  of  the  way,  and  they 
point  out  that  no  other  reasonable  explanation  of  that 
payment  is  forthcoming. 

I  am  therefore  of  opinian  that  the  appe&l  must  be 
dif  missed  with  costs. 
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Lord  Dayey. — I  must  oonfess  that  at  the  oon- 
dusion  of  the  argument  I  was  disposed  to  agree  in 
the  opinion  of  Cozens-Hardy,  J.,  and  Bigby,  L.J., 
but  further  reflection  has  satisfied  me  that  I  ought 
not  to  do  so,  and  I  will  shortly  state  why.  The  bare 
faots  of  the  case  are  that  for  more  than  forty  years, 
and  it  is  said  from  the  beginning  of  the  last  century, 
tiie  appellant  and  her  predecessors  in  title  have 
enjoyed  a  way  over  the  inn  yard,  now  vested  in  the 
respondent,  and  for  more  than  forty  years  have  paid 
an  annual  sum  of  158.  to  the  owners  for  the  time 
bein^  of  the  inn  yard.  Nothing  is  known  as  to  the 
origm  of  the  enjoyment  of  the  way  or  of  the  annual 
payment,  but  Doth  parties  are  agreed  in  connect- 
ing  the  latter  in  some  way  with  the  enjoyment  of  the 
way.  The  appellant  says  that  it  was  a  payment  by 
way  of  composition  for  the  expense  of  keeping  the 
way  in  repair.  There  is  a  scintilla  of  evidence  in 
favour  of  this  allegation,  but  nothing  which  approaches 
proof  of  it.  The  respondent,  on  the  other  hand,  says 
that  it  is  paid  as  an  annual  acknowledgment  for  Ihe 
permission  to  use  the  way. 

The  second  section  of  the  Prescription  Act,  so  far 
as  material,  is  in  the  following  words: 

**  Where  such  way^  as  last  hereinbefore  mentioned  " 
(i.e.,  a  way  to  be  enjoyed  over  the  land  of  another) 
**  shall  have  been  so  enjoyed  as  aforesaid  "  {i.e.,  by  a 
person  claiming  right  thereto  without  interruption) 
**  for  the  full  period  of  forty  year^  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  for 
that  purpose  by  deed  or  writing." 

From  the  language  of  this  section  it  is  plain  that 
a  person  cannot  daim  to  have  his  enjoyment  of  an 
easement  protected  against  defeat  otherwise  than 
by  an  agreement  in  writing  unless  he  can  first  prove 
that  his  enjoyment  has  been  that  of  a  person  claiming 
as  of  right.  The  case  of  Tickell  v.  Brtywn,  4  Ad.  & 
Ell.  369,  referred  to  in  the  courts  below,  is  an 
important  decision  on  the  fifth  section  of  the  Act. 
It  was  there  held  that  evidence  of  the  payment  of  Id. 
a  year  within  the  period  of  forty  years  by  the 
occupiers  of  the  land  m  respect  of  which  the  way  was 
claimed  was  admissible  for  the  purpose  of  showing 
that  the  enjoyment  was  not  as  of  right,  although  the 
matter  had  not  been  specially  pleaded  as  required  by 
the  fifth  section.  No  such  difficulty  of  pleading 
occurs  in  the  present  case.  But  if  authority  be 
wanting,  Tickdl  v.  Brown  is  an  authority  which 
shows  that  parol  evidence  is  admissible  in  answer  to 
an  allegation  of  enjoyment  as  of  right. 

What,  then,  is  the  effect  of  tiie  annual  payment  of 
16s.  ?  Rigby,  L.J.,  thought  that  to  treat  it  as  an 
acknowledgment  de  anno  in  annum  of  the  respondent's 
right  to  stop  the  way  was  an  arbitrary  assumption. 
Admitting  that  to  be  so,  it  is  at  least  equally  an 
arbitrary  assumption  to  treat  it  (as  Oozens-Hardy, 
J.,  did)  as  evidence  of  a  parol  agreement  antecedent 
to  the  period  of  forty  years  to  grant  a  perpetual 
licence  in  consideration  of  the  annual  payment  or 
(which  appears  to  me  a  more  plausible  hypothesis)  as 
evidence  of  a  prior  grant  of  the  right  of  way  in  con- 
sideration of  an  annual  rent  issuing  out  of  the  land 
to  which  the  right  of  way  is  claimed  as  appurtenant. 
To  put  the  case  most  favourably  for  the  appellant, 
the  payment  is  of  an  ambiguous  character,  and 
capable  of  either  explanation.  But  one  explanation 
is  inconsistent  with  an  enjoyment  as  of  right,  whfle 
the  other  is  not  so,  and  it  is  for  the  appellant  to  make 
out  that  she  and  her  predecessors  in  tiue  have  enjoyed 
as  of  right,  and  for  that  purpose  to  show  which  is  the 
true  explanation  of  the  annual  payment,  and  this  she 
has  not  done. 
To  quote  the  well-known  formula,  an  enjoyment  as 


of  riffht  must  be  nee  vt,  nee  clam,  nee  precario.  The 
appdant  shows  that  the  enjoyment  has  not  been 
either  vi  or  dam,  but  she  fails  to  prove  that  it  has  not 
been  precario. 

I  therefore  asree  that  the  appeal  should  be  dis- 
missed. The  altemative  claim  by  a  lost  grant  is 
really  the  same  thing  in  another  form. 

Lord  BoBBBTSON.— As  the  House  will  have  heard 
five  reasoned  judgments  in  this  case,  I  shall  not  say 
more  than  that  I  entirely  concur,  and  have  never  had 
any  doubt  in  the  matter. 

Lord  LiNDLEY. — Li  this  case  the  following  facts  are 
^  admitted  or  proved  and  are  not  now  open  to  con- 
troversy, viz. : 

1.  The  plaintiff  and  her  predecesiors  in  title  have 
for  over  eighty  years  sent  their  horses  and  carts  to  and 
from  the  yard  at  the  back  of  their  house  across  the 
yard  of  tiie  defendants  from  and  into  the  public  road 
called  High-street. 

2.  During  all  that  time  there  has  been  no  other 
access  to  the  plaintiff's  yard  for  horses  or  carts. 

3.  The  origin  of  this  user  of  the  defendants'  yard  is 
unknown,  as  is  also  tiie  state  of  the  land  owned  by 
the  plaintiff  and  the  defendants  respectively  at  the 
time  of  such  origin. 

4.  During  the  whole  of  these  eighty  years  the 
defendants*  yard  has  been  used  as  above  mentioned 
openly  and  continuously  an  d  without  interruption. 

6.  During  the  last  forty-four  years  an  annual  pay- 
ment of  15s.  has  been  made  by  the  plaintiff  and 
her  predecessors  in  titie  to  the  defendants  and  their 
predecessors  in  title. 

This  sum  has  been  paid  in  September  or  October, 
but  its  origin  is  unknown,  and  the  consideration  for 
it  is  also  unknown. 

6.  In  the  defendants*  yard  is  a  pump  which  has 
been  used  for  many  years  by  the  plaintiff  and  her 
predecessors  in  titie.  Her  right  of  access  to  this  pump 
and  right  to  obtain  water  from  it  are  not  now  denied. 
The  history  of  the  pump  and  the  origin  of  the 
plaintiffs  right  to  use  it  are  not  known.  But  for 
many  years  it  has  been  repaired  alternately  by  the 
owners  of  the  plaintiff's  property  and  the  owners  of 
the  defendants'  property.  The  origin  of  this  arrange* 
ment  is  not  known. 

So  far  tiiere  is  now  no  controversy. 

In  March,  1898,  the  defendants  served  the  plaintiff 
with  notice  to  discontinue  the  use  of  the  yard,  and 
some  letters  passed  between  them.  Two  letters, 
written  by  the  plaintiff  in  April,  1898,  and  in  January, 
1899,  refer  to  the  15s.  as  paid  for  the  use  of  the  yard. 
She  says  she  always  thought  the  payments  were 
really  for  repairs  of  the  yard,  although  called  the 
right  of  way.  It  is  plain,  however,  from  the 
plaintiff's  evidence  that  she  did  not  know  what  the 
payments  were  for.  Counsel  for  the  defendants 
naturally  relied  on  these  expressions  in  their  favour, 
but  they  aie  not  entitied  to  much  if  any  weight  with 
your  lordships. 

Two  witnesses  for  the  defendants  say  the  15s.  was 
paid  as  rent — one  says  rent  of  gateway,  he  thinks ; 
but  the  receipts  are  not  forthcoming,  and  this  evidence 
is  very  unsatisfactory. 

The  plaintiff's  brother  stated  that  when  he  was  a 
boy  eight  or  nine  years  old  he  heard  a  conversation 
retween  the  tenant  of  the  Bed  Lion  {i.e.,  the 
defendants'  house)  and  his  father  about  cutting  up  the 
ground  in  the  defendants'  yard,  and  his  father  said, 
*'  I  pay  for  the  repairs  of  the  yard,  you  must  repair 
it."  ^e  witness  says  the  15s.  has  been  paid  ever  smce 
by  the  owners  of  the  plaintiff's  property  to  the 
owners  of  the  defendants'  yard.  The  conversation, 
however,  was  with  the  tenant  and  judging  from  the 
witness's  age  must  have  taken  place  in  1854.    But  he 
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■aid  on  CTOM-e^Eamination  that  he  ooiild  not  reoolleot 
BO  long  ftgo  OB  that,  and  he  canti^t  say  W'ht^n  the 
pa^meiit  began.  It  is  Impogatble  to  rely  on  this 
evid^Doe. 

So  the  cate  standi.  The  qnentton  for  yont  lord- 
ihipt*  deosioii  now  ii,  do  the  facta  or  do  they  not 
ettablish  a  right  of  way  acrcii  tha  defendants'  yard 
fpT  hortei  and  carta  goiagto  or  from  the  yard  of  the 
pioiutilf^ 

Co^^nj. Hardy,  J ,  and  Bigby,  Ij.Jii  thotaglit  they 
did,  bat  Vanghan  Williams  and  Homer,  L.JJ» 
tboagbt  differtully,  and  havmg  C4refally  conwdered 
the  evideuco  and  the  aathoritieaj  I  have  come  to  the 
conduiion  that  tbey  are  right. 

The  plaintiff*!  statement  ol  claim  is  so  drawn  as  to 
fiatiti^  her  to  sucoeed  if  she  can  bring  herself  within 
the  Fr^cription  Act^  or,  fafMng  that,  if  the  facts 
warrant  the  presnmpti'>ii  of  a  lost  grant,  Coaens- 
Hardy^  J^^  considerec!  that  ahe  was  entitled  to  inicceed 
under  the  Prescript  ion  Act ;  but  that  if  not,  a  lost 
grant  in  her  favour  onght  to  be  presumed*  It  is 
lusOianiry  to  con^der  both  of  these  methods  of  estab- 
Ikhhig  her  right ;  far  the  Prescripiion  Act  has  not 
taken  away  any  of  the  modes  of  dauning  eaaementa 
which  exiked  before  that  Act  was  paised:  see 
A^mU^  V.  Qlovtfr^  L.  E,   10  Ch,  283. 

I  will  take  the  Prescription  Act  first.  Section  2  is 
the  important  lection,  and  the  last  part  of  it  is  relied 
upon  by  the  plain ti^«  To  bring  herself  within  this 
anaotment  sbe  must  pTOve  that  ihe  and  her  pre- 
decaaiors  in  titlu  have  enjoyed  the  way  in  question 
claiming'  right  thereto  without  interruption  for  forty 
years.  Tbe  difficulty  is  raised  by  the  words  **  claiming 
right  thereto,*^  and  by  the  payment  of  the  1^5,  a 
year. 

The  words  '^claimifig  right  th^eto"  have  been 
commented  on  in  many  €ase»,  and  especially  in  TtckeU 
T.  Brotm,  4  A.  &  E*  Z69,  and  I  understand  those 
wordsi  and  the  equivalent  words  ''  as  of  right  ^*  which 
occur  in  flection  5^  to  have  the  same  meaning  as  the 
oldf^  expression  n«c  m\  mc  davi,  n^ae  prccario*  A 
temporary  permissions  although  often  renewed,  would 
prevent  an  enjoyment  from  being  *^  as  of  right**; 
but  a  permanent  irrevocable  permission  attributable 
to  a  lost  grant  would  not  have  the  same  effect.  The 
common  law  doctrine  is  that  all  prose ription  pre- 
iupposes  a  grant.  But  if  the  grant  is  proved  and  its 
terms  aJ%  known,  prescription  has  no  place. 

A  title  by  presoription  can  be  established  by  long 
peajevble  open  enjoyment  only  :  but  in  order  that  it 
may  be  so  estabhslied  tOe  enjoyinent  mLUst  be  incou- 
■ivt^nt  with  any  other  reasouabla  inference  than  that 
it  has  been  as  of  right  in  the  sense  above  explaim^d* 
Thi*^  I  thinlr»  is  t&e  proper  inference  to  be  drawn 
frtim  €<impbeU  v.  Wiht^rir  3  East  294,  Tickdl  v,  Bronm, 
a@d  Bright  v.  Walktr,  If  the  enjoyment  is  equally 
eoniiBfent  with  two  reasonable  infer^ncee,  enjoyment 
ss  ol  right  is  not  establi»hed  ;  and  this,  I  thinki  Is 
the  real  truth  in  the  present  case. 

The  enjoyment  is  equally  open  to  explanation  in 
one  o*  two  ways — viz*,  by  a  lost  grant  of  a  right  of 
way  in  consideration  of  a  rent -charge  on  the  plaintlff*s 
land  of  15s,  a  year;  or  by  a  suooession  of  yearly 
lioanoes  not,  perhaps,  expressed  every  year,  but 
implied  and  assumed  and  paid  fon 

f  do  not  think  that  the  evidetice  about  repwring 
the  pnmp  and  repiiiring  the  yard  juatifiet  the  con- 
clusion that  th^re  was  a  right  of  way  and  that  the  15s> 
a  year  was  paid  not  for  it  hut  for  r«f pairs. 

This  conoiuaion  also  prevents  the  application  to  the 
pr^ent  case  of  the  doctrine  of  a  lost  grant.  For  that 
doctrine  only  applies  where  the  enjoyment  cannQt  be 
otherwise  reasonably  acoo  anted  for« 

I  wish  to  add  that  I  do  not  ooucur  in  Unn'^ng  that 
if  the  plaintiff  had  succeeded  in    establishing  her 


daim  the  defendants  could  not  have  compelled  her  to 
pay  the  15a.  a  year.  I  have  no  doubt  myself  that  at 
common  law  a  preioripUve  payment  could  have  been 
enforced  by  an  action  of  debt^  or,  in  early  limes,  in 
same  cases  by  assize  (see  Com,  Dig.,  titles  Dett  and 
Rent). 

For  the  reasons  above  stated,  and  after  much  con- 
st deration,  I  have  come  to  the  condttsion  that  the 
dicision  of  the  Court  of  Appeal  is  correct,  and  ought 
to  be  afiirmed. 

SoHcitors,  J.  ff.  IL  Kid^eU;  L&vdl  dt  Whik, 


Oat  28, 


From  K  B.  Div*  i 

(Gollios,  M.E.,  and  Mathew,  L.JO  J 

The  GoLDSMiTSS'  Gompaity  v.  The  West 
MfiTaopoLiTAPf  Railway  Co»  {a.) 

Mailvmy — Taking  lands  ^Compithortf  powerB — DaraUon 
af^-vomptttttUon  of  tifitf — **  Three  ymts  from  the 
pnmn^/  of  this  Ad  ** — Exclusion  of  day  of  pamujf  of 
Act—Wmt  MHropolitan  Milway  Act,  1899  (B2  i  63 
YicL  c  ccL),  J,  29. 

Bif  ieciion  29  of  tlic  We$t  Metropolitan  Railway  Act, 
1899,  **ihemwtirs  of  the  comjiamj  for  the  comptihory 
purchase  fl/  tandi  /or  the  purpoata  of  this  Act  shtUl 
rmae  after  i/m  t^pimHon  of  three  year  a  from  thepasainy 
ofthuAd:' 

The  Ad  pueaed  on  th&  Uh  qfAuyuat,  1899,  and  notice 
to  treat  for  part  of  the  land  tm4  aervsd  on  the  9tk  of 
Auymtt  1902, 

Hddt  that  in  computiny  the  three  ymra  the  day  of  the 
ptusing  of  the  Act  mmt  he  ta^cludedt  arid  that  therefore 
the  compuUon/  powtri  of  the  a^mpany  did  not  emiat  until 
midnight  of  thti  9th  of  Awjuai,  1902* 

Appeal  from  an  order  of  WaltoBi  J.,  at  chambers. 

The  plaintiffi  were  the  owners  of  land  at  Acton, 
and  the  defendants  wore  a  railway  company  incor- 
porated under  the  West  Metropolitan  Bail  way  Act, 
1899. 

This  Act,  which  inoorporated  the  Lands  Clanses 
Acts,  empowered  the  defendants  to  take  compulaorily 
certain  of  th^  plaintiffs^  land.  The  Act  received  the 
Boyal  Assent  ou  the  9th  of  August,  1899.* 

By  section  29i  *'the  powers  of  the  company  for 
the  compulsory  purchase  of  lands  for  the  purposes  of 
this  Aot  shall  cease  after  the  expiratioii  of  three  years 
from  the  pais  sing  of  this  Act.** 

On  the  9th  of  August,  1902,  the  defendants  served 
on  th(^  plaintiffs  a  notice  to  treat  for  the  purchase  of 
part  of  the  plaiutiffs^  land  which  they  were  autbornsed 
by  the  Act  to  acquire  compulsorily.t 

The  plaintiffs  brought  au  action  for  an  injunction 
to   reitrain  the  defendants  from   acting    npon    the 

*  By  33  Q^.  3f  c.  13  the  derk  of  the  Parlia- 
ment shall  endorse  on  every  Aot  the  date  when  it 
shall  have  parsed  and  shall  have  received  the  Boyal 
Assent,  and  such  indorsement  shall  be  taken  to  be 
part  of  the  Act,  and  to  be  the  date  of  its  oommenoe- 
ment,  where  no  other  commencement  shall  be  there- 
in provided. 

t  There  was  a  dispute  as  to  whether  the  notioe  to 
treat  was  duly  served  on  the  9th  of  August,  1902,  but 
for  the  purposes  of  the  present  question  it  was 
assumed  that  the  notioe  was  duly  served  on  that  day. 

(<i.)  Reported  by  W,  F.  Babey^  Esq.j  Barristat- 
at-Law, 
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notioe  alleged  to  have  been  so  lenred,  and  for  a 
declaration  that  the  notioe  was  not  served  in  dae 
time  as  required  by  the  said  Act,  and  that  the  oom- 
polsory  powers  of  the  Act  had  oeased  in  respeot  of 
the  land  referred  to  in  the  notioe. 

The  ^laintifiBs  applied  at  chambers  for  an  interim 
injuiotion  to  restrain  the  defendants  from  acting 
upon  the  notioe  to  treat  until  the  trial  of  ^e  action, 
or  in  the  alternative  that  the  question  of  law  whether 
the  notice  was  served  in  due  time,  and  whether  tiie 
compulsory  powers  of  the  defendants  under  the  Act 
had  oeased  in  respeot  of  the  land  referred  to  in  the 
notioe  should  be  set  down  for  hearing  forthwith. 

Upon  the  hearing  of  this  application  the  parties 
consented  to  treat  it  as  the  hearmg  of  the  preliminary 
question  of  law  whether  the  notice  to  treat,  if  served 
as  alleged,  was  served  in  due  time,  and  Walton,  J., 
held  that  the  notice  was  served  in  time. 

The  plaintiffs  appealed. 

8.  A.  T.  BowlaU  {Mtdddhwait  with  him),  for  the 
plaintifBk— The  West  MetropoUtanBailway  Act,  1899, 
was  passed  and  came  into  operation  on  the  9th  of 
August,  1899,  and  therefore  must  be  deemed  to  have 
come  into  operation  on  the  first  moment  of  that  day, 
as  the  law  does  not  in  such  a  case  recognize  fractions 
of  a  day.  A  term  of  three  years  was  set  running  by 
section  29  of  the  Act  on  a  partioular  day,  and  that 
particular  day  must  be  reckoned  as  the  first  day  of 
the  three  years.  It  is  like  the  case  of  a  lease  for  a 
term  commencing  on  a  particular  day,  where  the  day 
of  the  commencement  is  always  included  in  the  term. 
It  is  not  like  the  case  of  the  limitation  of  a  term,  from 
acertaindate,  within  which  anact  hastobe  done.  In 
this  latter  case  the  date  from  which  the  term  is  to 
start  is  to  be  excluded.  The  distinction  is  pointed 
out  in  Letter  v.  Oarlandt  16  Yes.  248,  and  Bussdl  v. 
Ledeam^  14  M.  &  W.  674.  The  defendant's  compul- 
sory powers  of  taking  land  were  set  running  on  the 
9th  of  August,  1899,  and  consequently  came  to  an  end 
at  midnight  on  the  8th  of  August,  1902.  The  notice 
to  treat  was  not,  therefore,  served  in  time. 

He  also  referred  to  In  re  North,  Ex  parte  Hasluck, 
[1896]  2  a  B.  264,  43  W.  B.  Dig.  10. 

MuUiffoth  K.O.  {A,  F.  C,  Luxmoore  with  him),  for 
the  defendants. — The  "passiog  of  the  Act  "means 
the  time  when  the  Boyal  Assent  is  given  to  it :  ^ 
parte  BaehUigh,  In  re  DalzeU,  24  W.  B.  495,  2  Oh.  D.  9. 
Therefore  the  term  of  three  years  did  not  begin  until 
after  that  time.  Section  29  gave  tiie  def endimts  com- 
pulsory powers  for  three  years  "  from  the  passing  of 
this  Act.''  Tiiat  section  fixed  a  term  of  three  years  from 
an  event  or  date  within  which  the  defenduits  were  to 
have  power  to  serve  the  notices  to  treat.  The  day  of 
that  event  or  date  must  be  excluded  from  tiie  com- 
putation of  the  three  years :  Willtams  v.  Noah,  28 
Beav.  93 ;  South  8tafford$hire  Tramway »  Co.  v.  Sicknees 
and  Accident  Asturance  Astociationt  [1891]  1  Q.  B. 
402,  39  W.  B.  Dig.  10.  If  the  Act  had  said  that 
the  compulsory  powers  were  to  cease  at  the  expira- 
tion of  one  day  from  the  passing  of  the  Act,  it  co^d 
not  be  contended  that  the  powers  would  cease  at  the 
expiration  of  the  day  on  whidi  the  Act  passed.  That 
shows  that  the  day  on  which  the  Act  passed  must  be 
excluded.  The  cases  were  reviewed  by  Ohitty,  J.,  iu 
In  re  Railway  Sleepere  Supply  Co,,  33  W.  B. 
696,  29  Ch.  D.  204.  Section  36  of  the  Interpretation 
Act,  1889,  does  not  affiect  this  question  because  that 
section  only  defines  the  "  commencement  '*  of  an  Act. 
The  three  years,  therefore,  did  not  expire  until  mid- 
night of  the  9th  of  August,  1902,  and  the  notice  was 
served  in  time. 

S.  A.  T.  BowlaU  replied. 


OoLLurs,  M.B  — ^I  am  of  opinion  that  this  appeal 
fails.  There  is  no  doubt  that  the  distinction  is  a 
somewhat  fine  one  between  the  limitation  of  the 
duration  of  a  term  which  is  to  commence  on  a  par- 
ticular day  so  as  to  involve  the  inclusion  of  that  day, 
and  the  limitation  of  a  period  from  a  certain  day  for 
doing  an  act,  in  which  case  the  first  day  is  excluded. 
The  distinction,  however,  is  a  well-established  one. 
It  is  well  stated  by  Parke.  B.,  in  Bue$eU  v.  Led$am, 
14  M.  &  W.,  at  p.  68fl :  "  The  next  question  arises  on 
a  point  reserved  at  the  trial,  on  the  evidence  in 
support  of  the  seventh  plea.  Tiukt  plea  was  that  the 
second  or  renewed  letters  patent  were  granted  after 
the  expiration  of  the  term  of  fourteen  years  granted 
by  the  first  letters  patent;  the  replication  took 
issue  on  that  allegation;  and  the  proof  was  that 
the  original  letters  patent  were  dated  on  the  26tii 
of  February,  1826,  the  second  on  the  26th  of 
February,  1839;  and  the  question  is  whether 
the  day  of  the  date  of  the  first  letters  patent 
was  inclusive  or  exdutive.  The  usual  course  in 
recent  times  has  been  to  construe  the  day  exclusively, 
whenever  anything  was  to  be  done  in  a  certain  time 
after  a  given  event  or  date ;  and  consequeutiy  the  time 
for  enrolling  a  specification  within  the  six  months  given 
by  tiie  proviso  is  reckoned  exclusively  of  the  day  of 
the  date ;  and  many  other  instances  are  collected  in  the 
cases  of  Wehh  v.  Fairmaner,  3  M.  &  W.  473,  and 
Toung  v.  Higgon,  6  M.  &  W.  49."  In  the  present 
case  section  29  of  the  West  Metropolitan  Bail  way  Act, 
1899,  providf 8  that  "  The  powers  of  the  company  for 
the  compulsory  purchase  of  lands  for  the  purposes  of 
this  Act  shall  cease  after  the  expiration  of  three  years 
from  the  passing  of  tbis  Act."  That  section  fixes  a 
certain  time  from  the  passing  of  the  Act  within 
which  an  act — ^namely,  the  service  of  the  notioe  to 
treat  for  the  land,  has  to  be  done.  The  passing  of 
the  Act  was  the  event  or  date  <*from"  which  the 
time  for  the  exercise  of  the  compulsory  powers  of  the 
company  was  to  run.  The  Act  was  passed  on 
the  9tii  of  August,  1899,  and  the  three  3rears  ran 
from  the  expiration  of  that  day,  as  the  law  in  such  a 
case  takes  no  notice  of  a  fraction  of  a  day.  The 
company  were  totitied  to  three  full  years  from  that 
day,  and  therefore  their  compulsory  powers  did  not 
expire  until  midnight  of  the  9th  of  August,  1902. 
The  notice  to  treat  was  therefore  served  in  time.  I 
only  wish,  in  conclusion,  to  refer  to  the  observations 
of  Bigby,  L.J.,  ia  In  re  North,  Ex  parte  Haduck, 
where  that  learned  judge  takes  a  wider  view — ^namely, 
that  the  question  whether  the  day  on  which  the  act 
is  done  is  to  be  included  or  excluded  must  depend 
upon  whether  it  is  to  the  benefit  or  disadvantage  of 
the  person  primarily  interested.  Without  expressing 
any  opinion  as  to  whether  I  should  go  that  length,  it 
is  enough  to  say  that  the  authorities  support  the  con- 
clusion to  which  we  have  come  in  tins  case.  The 
appeal  must  thereforo  be  dismissed. 

• 

Mathew,  L.J. — I  am  of  the  same  opinion.  The 
general  rule  has  been  laid  down  by  Sir  William  Grant 
iu  Leater  v.  Garland,  by  Parke,  B.,  who  delivoed  the 
judgment  of  the  court  in  BuseeU  v.  Ledaam,  and  by 
other  judges  in  subsequent  cases.  The  rule  is  thi^ 
where  the  time  within  which  an  act  is  to  be  done  ia 
to  run  from  a  certain  date  or  event,  the  day  of  the 
date  or  event  must  be  excluded  from  the  comjputation 
of  the  time.  Here  section  29  of  the  Act  dennes  the 
time  within  which  a  notice  to  treat  for  the  purchase 
of  land  is  to  be  given.  That  is  the  act  to  be  done, 
and  it  is  to  be  done  within  three  years  "  from  the 
pissing  of  this  Act,"  namely,  from  the  9th  of  August, 
1899.  It  is  obvious  that  the  intention  of  the  Act  is  to 
allow  three  full  years  from  the  last  moment  of  the 
9th  of  August,  1899,  during  which  the  compulsory 
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pcm^m  of  tlie  oomptiiiy  for  the  pofcktee  of  Isndfl  are 
to  bft  in  eidf[lenG«< 

Jffpeal  diimissed* 

BalifdtOTM,  tot  the  pkiatiffj,  Fffshjklfh, 

B>Uottof»  for  tUe  df^feadittU,  BUjg^-BmM,  Bauft/er, 
N      it"  Cb. 

B  Fcom  K.  B,  Bi7. 

I      (Ogmos,  M.E„  and  Matb^w  and 
Cozeofl- Hardy,  L.J  J.) 

MoLY^mux  V.  Hawtest.  (a.) 

TewJor  arte/  pHfcAascr^^^iflt^Jimwit  o/  ka^e — Notice  of 

Um^—Cmtfe^ncitig  Act,  18S2  (45  &  46  Vict  e.  39), 

/i»  the  ^ufBc  of  nrgotiations  for  the  aisi^nment  of  a 
ImMe  hy  the  plaintiff  to  tht-  de/^ridant  ike  defendant's 
miieiif^  hud  an  inten/iisui  with  the  plaitUtSTB  aytinU  The 
iigent  f*ffe.rtd  to  ihow  the  sotmUrr  a  Ua^e  umUar  in  terim 
to  the  frnsn  propossd  to  ha  as^iifned.  The  snlmtor  bei^ig 
pres9td  with  othtir  bmine^a  could  mii  tkm  examine  the 
docurnettt.  Without  uwy  furtlier  intjuiriei  or  antj 
fttfihef  infornyidion  aa  tQ  the  (firm*  of  the  lease,  a 
iXfutraft  for  as^igmneiit  vtas  txecutcd.  The  defendant, 
having  subaeqti^itly  diicoifered  that  ifie  Usaae  contained 
ttn^isual  Ci/venanii^  repndiaied  the  mntract. 

Hddt  in  an  ojcti^n  for  breach  of  the  contract,  that  the 
plaintiff  had  Jiot  dt^ftarged  tht;  0nti$  which  Utj  upon 
him  0/  either  diadoain^  or  tjimng  the  defendai^  a  fair 
opportanity  of  ascertaining  the  terms  of  the  l^aae^ 

t  Appeal  by  the  plaintiff  from  the  judgment  of 
Wrighti  J,,  at  the  trial  of  an  action  without  &  jury. 

The  aotioo  waa  brought  to  reca?et  damagea  for 
breach  of  a  contract  to  take  an  aisigument  of  »  lease. 

»The  defence  was  that  the  le*se  was  iubjeot  to 
uniiinal  ooTenaiitf,  of  which  no  notice  wai  given  to 
the  defendaatj  and  that  theralore  the  cootraut  waa  uot 
binding  on  the  defendant* 

I  The  plaintiff,  being  the  lesaee  of  a  ii*t  at  89, 
Ashley -gardeu a »  for  a  term  of  eeven  years  ffom  the 
25th  of  Deoeaiber,  1899,  and  being  destrotts  of  dia^ 
posing  thereof,  inatrticted  MeBsrs.  Heron  &  Heron,  a 
firm  of  house  agents,  to  find  a  purohaser  ;  and  on  the 
9th  of  Decambar,  1901,  negotiationfl  were  comfiienced 
with  the  dsfendatitr  Mra^  Haw  trey,  for  an  aitignment 
of  the  lease  to  her. 

On  the  12  th  of  December,  the  parties  not  baTing 
yet  oome  to  terms,  Mr.  Peckham,  the  defendant's 
Bolioitor,  eaUed  at  the  office  of  M^bsts.  Herou  & 
Heron  and  had  an  interview  with  Mr.  Heron ,  a 
Tnember  of  the  Gnn. 

In  the  ciomrse  of  oon^eraation  Mr*  Peckham  asked 
Mr.  Heron  to  show  him  the  teaae.  Mr.  Heron  said 
that  it  wai  impossible  to  ihow  it  then,  as  it  was 
■tored  away  elsewhere  with  a  number  of  other  thiogs, 
but  that  he  could  procure  it  in  a  few  days*  Mr. 
Heron  J  howefvar,  produced  a  printed  document, 
saying  that  it  was  Uie  form  of  leai«  used  for  flita  on 
the  Ashley -gardens  est  ate,  and  that  its  term^  were 
iimiiar  to  those  of  the  lease  which  it  was  proposed  to 
ftaiign.  Mr,  Peckham  thereupon  said  that  he  was 
pressed  with  other  work,  and  that  he  oonld  not  look 
at  tbe  document  then.  Nothing  more  was  said  at 
the  iuterview  as  to  the  terms  of  the  lease. 

Subsequently,  without  any  further  in<|iiirieB  on  the 
part  of  the  defendant,  and  without  any  further 
taformation  on  tht  part  of  the  plaintiff  as  to  the 
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terms  of  the  leaae,    the  contraot    sued    upon    was 
execnted. 

After  the  execution  of  the  contract  the  defendant 
dii«o¥ered  that  the  lease  contained  unuiual  covenants, 
and  she  then  repudiated  the  oontoaot  as  not  binding 
upon  her. 

The  covenant  on  which  the  defendant  mainly  relied 
was  a  covenant  by  the  lessee  that  he  would  not  at 
any  time  duriag  the  term  without  the  licence  of  the 
lessors  make  any  objt«3tion  on  the  ground  of  obatruc- 
lion  of  light  or  for  any  other  reason  to  the  erection 
on  the  land  situate  in  Amhrosden-avenue,  on  the  aide 
oppoaite  to  the  premises  known  as  blocks  1,  2,  3,  4, 
and  5,  Ashley-ltatd^^n8,  of  any  cathedral  or  other 
ecclesiastical  baildinff,  whatever  might  be  the  height 
of  such  buitding,  or  Se  practice  of  cathedral  services, 
inoluditig  the  riuging  of  bells  at  all  reasonable  timett 
in  any  ctth^dral  or  other  ecclesiastical  building  which 
might  thereafter  be  erected  upon  the  sft^d  last- 
mentioned  land,  or  any  other  land  then  or  lately 
belt>ngitig  to  Henry  Edward  Cardinal  Manning, 
Dftiiiel  Qiibert.  and  James  Bamber,  or  take  any  legal 
proceedings  whatsoever  for  the  purpose  0^  restraining 
tbe  erection  of  any  such  building  or  the  holding  of 
acy  snob  services  or  ringing  of  bells,  or  for  obtaining 
dftinages  for  any  icjary  caused  by  such  erection,  or 
services,  or  ringing  of  bells, 
Wright,  J.,  gave  judgment  for  the  defendant. 
The  plaintiff  appealed. 

GtrmUne,  K.C,  and  G,  A.  Scott,  for  the  plaintiff*— 
The  plaintiff  gave  the  defendant's  solicitor  a  fair 
opportunity  of  ascertaioing  what  the  terms  of  the 
lease  were.  Ha  thereby  satisfied  the  obligation 
imposed  on  the  seller  of  a  lease  with  regard  to  giving 
notice  of  unusual  covenants. 

They  cited  the  following  oases :  Qmser  v.  (klUn*ii^ 
3  My.  &  K,  2SS  ;  //yti«  v.  Warden,  26  W,  E.  201,  3 
Ex  D,  72  i  Beeve  v,  Berridge,  30  W.  E-  517,  20 
Q,  B,  D,  o23  ;  In  re  White  and  Smith's  Contract,  44 
W,  Ep  424,  [li96]  1  Oh.  637* 

G.  Bptnctr  Bower,  K,0.,  and  Bate-J?tn*i,  for  the 
defendant. — The  purchaser  of  a  lease  is  not  affected 
with  cjonstruotive  notice  of  the  terms  of  the  lease, 
unloHS  by  an  act  of  gross  or  oulpible  negligence 
he  has  failed  to  avail  himself  of  an  opportunity 
of  aicertaiuinflT  them  *  Ware  v.  Lord  Etfmont,  3  W*  E, 
48,  4  De.  G.  M,  &  G,  460 ;  Bailey  v,  Barnes,  42  W,  B, 
66.  [1894]  1  Oh.  25.  The  learned  judge  was  justified 
in  finding  as  a  fact  that  the  defendant 'a  aolicitor  had 
no  fair  opportunity  in  that  sense  of  learning  what  th^ 
terms  of  the  lease  were, 

GoiXiNS,  M.E.— Thia  is  an  appeal  from  a  deciiion 
of  Wright,  J.,  In  favour  of  the  defendant  in  an  action 
brought  by  the  leaaee  of  a  flat  to  recover  damages  for 
breach  of  a  eontraut  to  fj^ke  an  assigument   of  the 
lease.     There  was  no  doubt  a  concluded  contract  by 
the  defendant  to  take  an  assignment  of   the  lease  in 
questioD,    and    the    lease    was  in    fact    subject    to 
covenants  of  an  unusual  and  onerous  character*     The 
burden  is    always  on  the  vendor  to  make  out  his 
title,  and  aa  Stirling.  J.,  held  in  th«  case  of  In  re 
White  and  Smith* 9  Contract j  it  is  primd  facie  th6  duty  of 
the  vendor  to  disclose  all  that  is  neceaeary  to  protect 
himself,  and  not  the  duty  of  the  purchaser  to  make 
inquiry  before   entering  into  a  contract,  and  this  is  so 
wbether  the  sale  be  by  public  auc'i  n  or  private  oon- 
tract*    The  same  thing  was  »aid  by  Byrne,  J.,  in  the 
case  of /?i  reHaedirke  and  Lipahi^s  Contract^  60  W,  E, 
20,  [1901]  2   Oh*  666— viz.,  that  it  ia  the  duty  of  the 
vendor  of  a  lease  to  disclose  the  existence  of  onerous 
and    unuaual  covenants  contained  in  the  lease,  or  at 
least  to  afftjrd  the    purchaser    an    opportunity    of 
inapecting  the  lease.     We  begin  the  discuaaion,  then, 
with  the  principle  that  the  burden  is  on  the  vendor. 
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GouBT  OF  Appeal. 


MOLTNBTTX  V.  HAWTRBY.— WYNNK-FiNOH  V.  OhAYTOB. 


OOUBT  OF  APPXAL. 


If  the  lease  contains  nnusual  ooyenants,  it  is  the  dnty  of 
the  vendor  to  pnt  the  purchaser  in  possession  of  the  fact 
that  the  covenants  are  unnsoaL  [Tde  learned  Master 
of  the  Bolls  then  stated  the  facts  of  the  case,  and  con- 
tinued :J  At  the  end  of  the  interview  of  the  12th  of 
December  on  whom  did  the  onus  rest?  Had  it  been 
shifted  from  the  vendor  on  to  the  purchaser?  Had 
the  vendor  discharged  it?  The  defendant's  solicitor 
came  away  from  the  interview  with  the  same  infor- 
mation as  he  had  when  he  went  to  it.  Could  the 
vendor  say  he  had  given  the  defendant's  solicitor  a 
fair  opportunity  of  learning  what  the  covenants  were 
because  he  offered  to  show  him  a  document  containing 
similar  covenants  ?  The  solicitor  could  not  then  avail 
himielf  of  the  offer,  because  he  had  no  time  to 
examine  the  document.  The  question  is  whether, 
under  those  circumstances,  a  fair  and  reasonable 
opportunity  of  ascertaining  the  existence  of  unusual 
covenants  was  given  to  the  purchaser's  solicitor. 
That  question  is  a  question  of  fact,  and  the  learned 
judge  has  found  that  no  opportunity  was  g^ven  such 
as  would  be  sufficient  to  discharge  the  onus  on  the 
vendor. 

The  law  as  to  "fair  opportuni^"  is  laid  down  in 
Beeve  v.  Berridge,  There  Fry,  L  J.,  in  delivering  the 
judgment  of  the  court,  referred  to  the  previous  case 
of  Hyde  v.  Warden,  and  said :  "  In  that  case  the 
question  arose  whether  the  taking  possession  of 
property  agreed  to  be  underleased,  with  notice 
of  the  existence  of  the  lease,  was  a  waiver  of  all 
objections  based  on  the  terms  of  the  lease.  The 
question,  therefore,  so  far  as  regards  the  question 
of  notice,  was  the  same  as  in  the  present  case, 
and  the  court  was  pressed  to  decide  that  notice  of 
the  lease  was  notice  of  its  contents,  and  that  on  the 
authority  of  various  cases  including  Coaeer  v.  CoUinge. 
The  court  rejected  the  argument,  and  sud:  'We 
think  it  may  be  considered  as  settled  that  the 
principle  of  that  case  can  only  be  applied  where  (as, 
indeed,  was  the  case  in  Coeeer  v.  CoUinge)  the 
defendant  had  a  fair  opportunil^  of  ascertaining  for 
himself  the  provisions  of  the  original  lease.'  It  was 
argued  before  us  that  the  question  in  Hyde  v.  Warden 
arose  on  a  contract  for  a  sub-lease,  while  in  the 
present  instance  the  question  arises  with  relation  to  a 
contract  for  the  assignment  of  a  lease.  But  we  are 
of  opinion  that  there  is  no  substance  in  such  a  dis- 
tinction, because  in  both  cases  alike  the  purchaser 
must  know  that  his  vendor  can  confer  on  him  no 
iaterett  except  one  subject  to  the  covenants 
contained  in  the  lease,  and  the  effect  of  notice  must 
therefore  be  aUke  in  both  cases."  Section  3  of  the 
Oonvevandng  Act,  1882,  wYnxStk  was  passed  after  the 
case  of  Hyde  v.  Warden,  seems  to  me  to  leave  the  law 
substantially  as  it  was.  It  provides  as  follows :  "  A 
purchaser  shall  not  be  prejuoioiallv  affected  by  notice 
of  any  instrument,  fact,  or  thinff  uoless— (i)  it  is  within 
his  own  knowledge,  or  would  have  come  to  his 
knowledge  if  such  inquiries  and  inspections  had  been 
made  as  ought  reasonably  to  have  been  made 
by  him;  or  (ii)  in  the  same  transaction 
with  respect  to  which  a  question  of  notice  to  the 
purchaser  arises,  it  has  come  to  the  knowledge  of  his 
counsel,  as  such,  or  of  his  solicitor  or  other  agent,  as 
8uoli,or  would  have  come  to  the  knowledge  of  his 
s^Ueitor  or  other  agent,  as  such,  if  such  inquiries  and 
inspections  had  been  made  as  ought  reasonably  to 
have  been  made  by  the  solicitor  or  other  agent." 

The  question,  therefore,  appears  to  me  to  be 
whether  tiiere  was  such  a  want  of  reasonable  care  on 
the  part  of  the  defoidant's  solicitor  as  to  entitle  the 
plaintiff  to  say  that  he  gave  the  solicitor  a  fair  oppor- 
tunity. I  have  come  to  the  conclusion  that  there 
was  plenty  of  evidence  to  justify  the  finding  of  the 
learned  judge  that  in  this  case  there  was  no  fair 


opportunity  in  that  sense.  The  appeal  therefore 
fails. 

Mathbw  and  Cozens-Habdy,  L.J  J.,  concurred. 

Appeal  dismieeed. 

Solicitor  for  the  plaintiff,  A.  J.  Schweder. 

Solicitors  for  the  defendant,  Valpy,  Ptckham  <k 
Chaplin, 


From  Ohan.  Div.  \ 

(Collins.  M.B.,  and  Vaughan  Williams,  f     July  20, 
Bomer,  Stirling,  Mathew,  and         i       1903. 
Cozens- Hurdy,  L.JJ.)  J 

Wynnb-Finch  v.  Chaytob.  (a.) 

Practice— 'Appeal^Court  of  AppeaX— Official  referee — 

Reference  of  Chancery  action — Application  to  set  a^ide 

Judgment — Jurisdiction— Judicature  Act,  1873  (36  & 

37  Vict.  c.  66),  «.  l9-^udicature  Act,  1894  (51  <fe  58 

Vict,  c.  16),  8.  1,  sub-section  b—R.  8.  C,  1TO3,  ord, 

40,  r.  6. 

Where  an  action  in  the  Chancery  Division  ie  referred 
to  an  official  referee,  and  judgment  is  entered  by  direction 
of  the  official  referee,  the  proper  course  for  the  unsuccess- 
ful party  is  to  apply  in  the  Chancery  Division  to  set  aside 
the  judgment,  and  not  in  the  first  instance  to  appeal  to 
the  Court  of  Appeal. 

Serle  v.  FardfeU,  38  W,  R.  733,  44  Ch.  D.  299,  not 
followed. 

DagUih  v.  Barton,  48  W.  R.  60,  [1900]  1  Q.  B.  284, 
overruled. 

Appeal  from  a  judgment  entered  by  the  direction  of 
an  official  referee. 

The  action  was  brought  in  the  Chancery  Division, 
and  was  assigned  to  Farwell,  J. 

The  whole  action  was  referred  to  an  official  referee. 

At  the  trial  the  official  referee  directed  that  judg- 
ment should  be  entered  for  the  plaintiff,  and  judgment 
was  entwed  accordingly. 

The  defendants  gave  notice  of  appeal  to  the  Court 
of  Appeal. 

The  grounds  of  the  appeal  were  that  the  decision  of 
the  official  referee  was  wrong  both  in  law  and  as  to 
the  facts. 

The  question  was  whether  the  appeal  was  rightly 
brought  to  the  Court  of  Appeal,  or  whether  the 
defendants  ought  not  to  have  applied  in  the  High 
Court  to  set  aside  the  judgment. 

Warmington,  K,C,  Manisty,  K.C,  and  Edward 
Morten,  for  the  defendants. 

LeveU,  K.C.,  Page,  K.C,  and  Bryan  Farrer,  for  the 
plaintiff. 

The  following  cases  were  cited:  Serle  v.  Fardell, 
38  W.  B.  733, 44  Ch.  D.  299  ;  Clark  v.  Sonnenschein,  38 
W.  B.  717.  743,  26  Q.  B.  D.  226,  464 ;  Macalpine  & 
Co,  V.  Caldtr  &  Co.,  [1893]  1  a  B.  645;  DaglUh  v. 
Barton,  48  W.  B.  60,  [1900]  1  Q.  B.  284. 

Cur.  adv,  vult, 

July  20. — Stiblinq,  L.J.,  read  the  judgment  of  the 
court  as  follows :  This  action  was  commenced  by  a 
writ  issued  in  the  Chancery  Division  on  the  28th  of 
December,  1900,  claiming  damages  for  breach  of 
covenants  in  a  mining  lease.  The  action  was  assigned 
to  Farwell,  J.  On  the  4th  of  March,  1901,  an  order 
was  made  on  a  summons  for  directions  by  which  the 
whole  action  was  referred  to  an  official  roferee,  who 
by  the  terms  of  the  order  was  to  have  all  the  powers 
of  certifying  and  amending  of  a  judge  of  the  High 

(a.)  Beported  by  F.  G.  BtroKSB,  Esq.,  Barrister- 
at-Law. 
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COFBT  OF  AFPSAL. 


WYWNB-Fiuoe  V.  Chattoh, 


COUBT  OF  AFPBAI*. 


Gonrfc  of  Jmtioe,  uiil  wu  to  direct  jadgmoot  to  Im 

OQtered  and  othsfwiie  deal  with  the   whole  action 

ptirau&ut  to  Order  36  of  the  Eulei  of  the  Supreme 

Cotirt,    1883.     Oa  the   18th  of  February,    1903|    the 

official  refrree   gave  a   dufotioo    m    the    followiog 

tarmA :  *'  In  purauaoce  of  the  ord^r  of  the  Honour- 

wMm  Mr.  Juatice  Earwell,  dated  the  4th  of  March, 

1901,  tbia  eanae  haa  been  tried  hetore  me,  and  I  hereby 

direct  that  jud|rment  be  entered  for  the  plaintiff  fm 

the  ium  of  £3.289  6i*  4d.,  inclading  the  aum  of  £am 

paid  into  court.*'     A  summons  waa  Afterwards  taken 

ont  for  fujther  dirf  ctiona,  and  wat  dealt  with  by  the 

offidftl  referee  on  the  13tli  of  March,    The  judgment 

was  Bubaequcntly  drawn  up^  and  bears  dat«  the  13th 

of   March,  and  is  beaded,   '*  In  the  High  Court  of 

JoitiOB,    Chancery  Bmsion,   Mr.   Jaitioe  FarweU.'* 

From  this  judgment  an  appeal  has  bean  brought  to 

this  court.    Tbe  notice  of  appeal  calls  in  question  the 

decision  of  the  referee  both  as  to  the  law  and  as  to 

the  facts*     The  question  has  been  argued  before  us 

whether  tbe    appenl    lies    direct    to    this   courfc    or 

whether     the    appellants    ought    not    in    the    first 

instince   to  more  the  High  Court   to  set  aside    the 

j  ndgment. 

Ord*  36,  r.  5af,  directs  that  the  provisioDS  of  rules 

48-55  of  the  same  order  ihall  apply  where  any  cause 

or  matter  or  any  question  or  isiue  of  fact  is  referred 

to  an  officer  of  the  court  or  to  a  speoial  referee  or 

arbitrator,      Eules   -iH-oo   deal   with   the  powers  of 

oMdai  referees  ;  and  in  particular  rule  50  specifically 

pnmdes  that,  subject  to  any  order  made  by  the  court 

or    jndgt  ordering  the    same,    "the    referee    shaU 

have  the  same  authority  with  respect  to  dtscoTcry 

and  production  of  documents,  and  in  the  conduct  of 

any  reference  or  trials  and  the  same  power  to  direct 

that  jndgment  be  entered  for  any  or  either  party ,  as 

a  jndge  of  the  High  Court"     Ord,  40,  r,  2,  provides 

thii  *'  every  referee  to  whom  a  cause  or  matter  shall 
bd  refefz*^  for  trial  shall  direct  bow  judgment  shaU 
he    ^tered,    and    such  judgment  shall  be   entered 

accordingly  by  &  master  or  regis trar  as  the  case  may 
he  J*  In  the  present  case  the  official  referee  had  by 
TU^e  of  those  orders  full  powers  to  do  everything 

which  a  judge  of  the  High  Court  could  have  done  in 

the  action.  The  judgment  which  has  been  entered 
pnrauant  to  his  direction  appears  to  be  m  much  a 
judgment  of  the  High  Court  as  If  it  bad  been  made 
at  the  trial  of  the  action  by  Far  well,  J»,  whoie  name 
it  beara^ 

Section  19  of  the  Judicature  Act,  1873,  confers  on 
the  Court  of  Appeal  *' jurisdiotion  and  power  to 
hear  and  determine  appeals  from  any  judgment 
,  ,  ,  of  her  Majesty ^a  High  Court  of  Justice,  or 
of  any  judgea  or  judge  thereof,  subjeot  to  the  pro- 
viaioiu  of  this  Act,  and  to  such  rules  and  order » 
of  court  for  regulating  the  terms  and  conditions  on 
which  Bucbapppalfl  shall  be  allowed,  as  may  be  made 
pnjwuQt  to  thii  Act/'  In  the  Act  of  1873  itself 
there  does  not  appear  to  be  any  provision  which 
affects  the  point  under  oonsiderAtion.  Of  the  rules 
the  most  important  to  be  can  side  red  is  ord*  40,  r,  6  : 
'*  Where  at  a  trial  by  a  referee  he  has  directed  that 
any  judgment  be  entered^  any  party  may  move  to  iiet 
aside  such  judgment,  and  to  enter  any  other  judg- 
ment, on  the  ground  that  upon  the  fiuding  as 
entirred  the  judgment  so  directed  U  wrong :  Provided 
that  in  the  Queen's  Benoh  Di?ieion  inch  motion 
shall  be  made  to  a  Divisional  Oourt/^  The  iirst 
question  which  arises  on  this  rule  is — In  what  court 
is  iuch  a  motion  to  be  made  f  Now,  rules  3  and  4  of 
the  same  order  confer  the  power  of  making  sinular 
motious  where  the  trial  has  taken  place  before  a 
jadge  either  with  or  without  a  jury;  and  rule 
6  pfovides  that  an  application  ondeir  niles  3  and  4 
shall   he    to    the    Court    of    Appeal.    There    is   no  I  ing  oHhe  sub-section,  and  now  agrees  with  this  judg- 


snob  direction  with  respect  to  an  applioatioii  under 

rule  6  J  and  the  inference  is  that  the  motion  must  he 

made  in  the  High  Court,     This  is  confirmed  by  the 

concluding  words  of  rule  6j  which  plainly  indicate 

that  the  motion  may  be  made  in  the  Uueen*s  Bench 

Division  of  that  courtt  and  provide  that  in  such  caae 

it  shall  be  made  to  a  Divisional  Court.     But  bow  is 

the    application    to    be  made  in   an  sction    in   the 

Chancery  Division,  in  which  there  i»  no  Divisional 

Court  ?    The  proviso  just  referred  to  provides  no  more 

tiian  this— that  when  an  application  under  mle  (V  has 

to  be  made  in  the  Queen's  Bench  Division  it  shall  be 

made  to  a  Divisional  Court.  Applications  in  Chancery 

actions  not  being  expressly  provided  for  arei  in  our 

opinion,  to  be  made  in  accordance  with  the  general 

practice  applicable  to  that  Division.     Ord.  5,  r.  9, 

provides  that  every  cause  or  matter  in  the  Chancery 

Division  is  to  be  assigned  to,  and  marked  with,  the 

name  of    one  of  the  judges  thereof,   before  whom 

(npeaking  generally)  all  subsequent  proceedings  take 

place.     In  the  present  case,  therefore,  an  application 

under  ord.  40,  r,  6,  ought  to  be  made  before  F<irwell, 

J,     In  terms  that  rule  only  authorizes  an  application 

to  set  aside  the  judgment  and  enter  another  on  the 

ground  that  on  the  Ending  as  entered  the  judgment 

AS  entered  is  wrong,  and  does  not  expressly  permit  the 

finding  iteelf  to  be  quMtioned,     It  haa,  however,  been 

decided  by  the  Court  of  Appeal  that  this  rule  is  to  ba 

read  along  with  ord«   36,  r,  52^  and  thati  althongh 

the  operation  of  the  latter  rule  might  seem   to  bo 

limited  to  cases  where  the  referee  haa  submitted  a 

question  to  the  court,  the  powers  couf erred  by  it  may 

be  exercised  by  the  court  on  an  application  under  ord, 

40,  Fi   6  :    Clark  v,   Bonne^iJichtiji,     In   that   state   of 

things  it  appears  to  us  that  an  application  to  set  aside 

the  judgment  and  the  findings  on  which  it  is  baaed 

might  have  been  made  in  tlie  Chancery  Division. 

Order  58  deals  with  appeals  to  the  Court  of  Appeal, 
Rule  1  provides  that  all  Anch  appeals  are  to  he  by  way 
of  rehearing,  and  to  be  brought  by  notice  of  motion. 
Hule  17  is  as  follows:  *'  Whenever  under  these  rules 
an  application  may  be  made  either  to  the  court  t>elow 
or  to  the  Court  of  Appeal,  or  to  a  judge  of  the  court 
below  or  of  the  Court  of  Appeal,  it  shall  be  made  in 
the  first  instance  to  the  court    or    judge   below." 
Assuoiing,  therefore,  that  the  judgment  of  the  KHh 
of  March,  1903,  ia  a  judgment  of  the  High  Court  to 
which  section  19  of  the  Judicature  Act,  1^73,  applien, 
and  from  which  an  appeal  might  be  brought  under 
ord.  58,  r,  1,  still,  inasmuch  as  tbe  same  application 
might  be  made  to  Far  well,  J,,  in  the  Chancery  Division, 
we  are  of  opinion  thitt  under  ord.  58,  r,  17,  it  ought 
to  have  been  made  to  him,  and  that  this  court  is  pre- 
cluded from  entertaining  it  until  he  has  dealt  with  it* 
It  was,  however,  contended  that  the  proceedings 
on  such  an  appeal  as  this  are  now  regulated  by  the 
Judicature  Act,    1894,  a.    1,  sub -section   5:  "In   all 
cases  where  there  ia  a  right  of  appeal  to  the   High 
Court  from  any  conrt  or  par  son,  the  appeal  shaU  be 
heard  and  determined  by  a  Divisional  Court  conati- 
tuted  as  may  be  prescribed  by  rules  of  court ;  and  the 
determination  thereof  by  the  Divistooal  Court  shall 
be  finaJ,  unless  leave  to  appeal  is  given  by  that  court 
or  by  the  Court  of  Appeal.**     In  our  opinion   this 
clause  of  the  Judicature  Act,   1894,  has  reference  to 
appeals  from  inferior  courts,  and  does  not  apply  to  an 
appeal  from  a  judgment  or  order  of  the  High  Court 
itself,  as  the  judgment  in  this  action  appears  to  us 
to  he. 

Thera,  Is  however,  a  decision  of  the  Court  of  Appeal 
in  I}agU$h  v.  Barton^  which  is  iaconsisttsnt  with  this 
view.  The  court  on  that  occasion  consisted  of  the  late 
A.  li.  Smith,  L.J,i  and  Yaughau  Williams,  L.J.,  the 
latter  of  whom  expressed  doubt  as  to  the  true 
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ment.  With  the  greatest  respeot  we  are  unable  to 
agree  with  Daglish  v.  Barton^  and  think  that  it  ought 
not  to  be  followed ;  and  it  is,  therefore,  overraled. 

The  present  appeal  to  this  oontt  most,  therefore,  be 
dismissed,  without  prejudice  to  the  making  of  a 
similar  application  to  Farwell,  J. ;  and,  if  necessary, 
the  time  for  making  such  an  application  ought  to  be 
extended.  The  costs  of  the  present  appeal  wm  follow 
the  result  of  that  application;  and,  in  case  none 
should  be  made,  there  will  be  liberty  to  apply  to  this 
court. 

Appeal  diitnissed. 

Solicitors  for  the  plaintiff,  NichoU,  Maniatyt  <^  Co, 

Solicitors  for  the  defendants.  Tarry,  Sherlock,  & 
King. 


Oct.  27. 


Jfitrt   9ttmX  Of  3U0tlCC. 

Chan.  Div.  i 
Farwell,  J.  ) 

In  re  Lanoashibb,  Dbbbyshirb  and  East  Coast 
Railway  Acts,  1891  to  1895.  and  In  re 
Lincoln  and  Bast  Coast  Railway  and  Dock 
Acts,  1897  to  1902.  (a.) 

Railway  —  Parliamentary  deposit  fund  —  Abandoned 
undertaking — Mortgage  by' sureties,  oumers  of  the  fund 
— Payment  out  of  court — Costs  of  owners  having 
conduct  of  proceedings. 

The  sureties  of  a  railway  company,  owners  of  the 
parliamentary  fund  deposited  in  court,  mortgaged  the 
/and.  On  the  abandonment'of  the  undertaking  the  usual 
inquiries  were  directed  and  the  sureties  had  the  conduct 
of  the  proceedings^    On  application  for  payment  out. 

Held  they  were  not  entitled  to  their  costs  incurred  in 
the  proceedings  wherein  the  inquiries  were  directed. 

Adjourned  summ  >ns. 

This  was  an  application  for  payment  out  of  court 
of  the  Parliamentary  deposit  fund  of  the  Lincoln  & 
East  Coast  Bail  way  Co.,  an  undertaking  which  had 
been  abandoned.  The  applicants,  Messrs.  H.  T. 
Anstruther,  W.  B.  Davenport,  and  S.  H.  Ward,  were 
the  sureties  of  the  company,  and  were  entitled  to  tiie 
fund  subject  to  its  statutory  obligations  and  to  a 
mor^^e  made  by  them  to  Messrs.  Coutts  &  Co. 
The  inquiries  usual  on  an  abandonment  and  winding- 
up  had  been  directed«  and  the  appUcants  had  the 
conduct  of  the  proceedings.  The  questions  decided 
related  solely  to  C3sts  and  the  only  point  needuig 
repcMTt  was  as  to  whether  the  applicants  were  entiUed 
te  be  allowed  their  costs  incurred  throughout  the 
course  of  the  proceedings. 

B.  J.  Parker  urged  that  the  applicants  were 
entitled  to  their  costs  as  costs  of  administering  a  fund 
in  court  They  had  acted  for  the  benefit  of  the 
whole  body  of  persons  interested  in  the  fund. 

He  cited  In  re  Wrexham,  Mold,  and  Connah*s  Quay 
Bailway  Co.,  48  W.  B.  311,  [1900]  1  Ch.  261,  and  In 
re  Fisher,  42  W.  B.  241,  [1894]  1  Cb.  460,  and  referred 
to  the  Judicature  Act,  1890  (53  &  54  Vict.  c.  44,  s.  5), 
and  the  company's  special  Aots,  1897  (60  &  61  YicU 
c.  ccxxxiv.)  s.  14,  and  1902  (2  Ed.  7,  c  iii.),  s.  6. 

Upjohn,  K.C.  {Olauson  with  him),  for  a  judgment 
creditor  of  the  company,  pointad  out  that  the  appli- 
cants were  in  the  position,  not  of  trustees  or  legal 
personal  representatives  having  the  conduct  of  pro- 
ceedings, but  of  persons  claiming  an  estate  subjeot  to 
incumbrances.   Costs  were  never  given  in  such  a  case. 

(a.)  Beported  by  B.  Hill,  Esq.,  Barrister-at-Law. 


Devonshire,  for  the  two  railway  companies. 
Bryan  Farrer,  for  Messrs.  Coutts  &  Co. 

Fabwell,  J. — ^This  application  is  governed  by  the 
Lincoln  and  East  Coast  Bailway  Act  of  1897  sup- 
plemented by  that  of  1902.  The  point  raised  is  a 
curious  one.  Liquiries  neoeesary  to  clear  the  fund 
in  court  were  directed  on  the  application  of  persons 
entitled  to  the  deposit  They  could  only  get  this 
fund  out  when  the  claims  of  landowners  and  creditors 
had  been  cleared  off,  and  possibly  these  might  be 
reduced.  Mr.  Farker  argues  that  the  proceedings  of 
which  the  applicants  had  the  conduct  were  for  the 
bcmefit  of  creditors,  and  that  therefore  the  applicants 
ought  to  be  i^wed  their  costs  before  the  fund  is 
distributed. 

Where  you  find  a  number  of  persons  having  similar 
interests  and  one  of  them  does  the  work  it  may  well 
be  that  he  is  entitled  to  his  costs;  but  if  such  a  party 
is  a  surety  or  a  debtor  he  cannot  require  creditors  to 
pay  his  costs.  The  true  analogy  is  that  of  an  incum- 
bered fund  where  the  person  entitled  comes  to  clear  off 
the  incumbrances  before  getting  the  vesidue.  Mr. 
Parker  relied  on  the  Wrexham  cote,  but  that  was 
decided  on  a  different  footing.  There  a  receiver  had 
been  appointed  under  section  4  of  the  Bailway  Com- 
panies Act,  1867  (30  &  31  Vict  c  127),  and  theusuftl 
inquiries  were  directed.  A  contractor,  who  had  an 
action  pending  against  the  company  (which  had  been 
referred  to  arbitration)  was  given  liberty  to  proceed, 
notwithstanding  the  receivership  order,  and  tne  com- 
pany had  leave  to  continue  to  attend  the  arbitration 
prooeediDffs  an  behalf  of  all  parties  interested  in  its 
assets.  The  result  was  a  substantial  reduction  in  the 
contractor's  claim,  and  the  Court  of  Appeal  allowed 
the  company  the  costs  of  defending  the  action  on  the 
ground  that  the  costs  ought  to  be  treated  as  incurred  in 
prosecuting  the  inquiries  directed  by  the  court  and  for 
the  benefit  of  the  debenture-holders  and  other 
creditors  of  the  company.  This  can  form  no  precedent 
for  a  surety  or  a  mortgagor  obtaining  costs  in  priority 
to  his  creditor  where,  as  is  not  denied  to  be  the  case, 
he  has  acted  for  his  own  benefit  and  not  from  motives 
of  philanthropy.  I  must  therefore  refuse  the  appli- 
cation, though,  as  all  parties  consent,  I  allow  the 
applicants  their  costs  of  the  present  summons. 

Solicitors,    CoUyer-Bristow  &   Co. ;   Lowe  &    Co. ; 
Devonshire  <&  Macole  ;  Farrer  &  Co. 


Aug.  12,  1903. 


Chan.  Div.  1 
Buckley,  J.  / 

National  Tklephowb  Co.  (LncrTBD)  v.  Mayor,  &o., 
OF  Kingston-xtpon-Hitll.  (a.) 

Practice — Costs— Taxation — Solicitor  and  client — Action 
against  public  authnrity —Action  in  respect  of  con- 
struction of  contract — Act  done  in  pursttance  of  an 
Act  of  Parliament  or  of  public  duty  or  authority — 
Public  AuthorUies  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  s.  1. 

By  an  agreement  a  public  authority  had,  in  pursuance 
of  statutory  authority,  given  to  the  plaintiffs  certain 
powers,  reserving  to  itself  the  right,  by  duty  giving 
notice,  to  determine  those  powers.  The  public  authority 
gave  notice  to  the  plaintiffs  to  determine  the  powers.  In 
an  action  by  the  plaintiffs  against  the  public  authority, 
seeking  declarations  that  the  notice  to  determine  had  not 
been  duly  given,  and  that,  by  reason  of  the  subsequent 
passing  of  an  Act  of  Parliament,  the  public  authority 

(a.)  Beported  by  H.  L.  ORiasTOir,  Esq.,  Barrister- 
at-Law. 


Toi.  m. 


{KoT.  II,  ifloa.] 
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had  heccme  incapaeiitded  from  dderjjiinin^  the  pGwerif 
the  plainiiffA  iv^^  umueeu9/ut* 

Hdd,  that  the  act  dont  by  th^  pMie  authorUy  lohich 
jKit^a  riw  to  the  action  wta  not  doTHs  in  pursuance  of  an 
Ad  of  Ptirliamtnt  or  of  an//  pahHc  dukty  or  autfi&rHpt 
and  thai  thf.  ptnintiffg  were  liable  to  pay  io  the  pMic 
uuihoHty  to4t$  i^T^  at  betyjeeii  patty  and  party  only^ 
and  not  a»  bettoeen  soUcitar  ttnd  dknt* 

Motion. 

Taia  was  m  motion  on  the  p^rt  of  the  plaintiffs  ihftt 
tiiB  minutas  of  the  jndgment  in  this  action  &s  ^-vem 
out  hy  the  ragUtrar  migtit  be  varied  by  ordering  that 
the  cost*  of  tlie  defendants  might  be  tai:ed  at  between 
party  and  party,  instead  of  as  between  solicitor  and 
client. 

In  their  statement  of  olaim  the  plainttfFs  elattned 
(1}  a  declaration  that  they  had  by  an  agreement  of 
the  18th  of  March »  ISd^^  aciqtur^d  powers  to  lay 
tutdorground  pipei  io  Hnll  within  the  meaning  of  the 
Telegraph  Act,  189^,  n.  3  (1),  and  that  such  powers 
wtre  by  virtue  of  that  iactioa  con  tinned  and  were  in 
operaiaou  nntil  a  certain  date  ;  (2)  a  deoUrdtion  that 
a  certain  notice  given  by  the  defendanta  to  the 
plain  tiff i  par  porting  to  determine  the  agreement  of 
the  18th  of  March >  18^9,  was  invalid  and  inoperative ; 
and  (3)  an  io  junction  to  restrain  the  defendants  from 
removing  the  plaintiffs'  nndargronnd  pipfis. 

The  aotion  (which  u  reported  61  W*  E.  617,  where 
the  facts  are  fnlly  stated]  was  dismissed  with  costs* 

AUlntr^t  K.  C.  y  and  H,  11,  Gaim,  for  the  plMntiff^. 
—The  present  case  is  not  within  th^  words  of  section  1 
of  the  Public  Authorities  Proteatioa  Act,  1893,  under 
which  it  ia  fought  to  mahe  the  plaintiff^j  liable  to  pay 
the  oosti  of  the  defendants  as  between  solicitor  and 
dient*  The  plaintiffs  did  not  sue  the  del andanti  in 
respect  of  **  any  act  done  in  pnrsoance  or  exeoution 
or  intended  execntion  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authonCy*''  AU  the  acts  of  the 
defendants  of  which  the  plaintiffs  complained  were 
done  by  them  in  purported  exercise  of  their  powers 
nnder  the  agreement  of  the  1  St h  of  March,  1899.  The 
action  is,  therefore,  one  to  deter miae  the  conitniction 
of  a  eontraot,  and  in  such  a  oaae  the  Act  does  not 
apply :  Milford  Docks  Uo.  v.  Milford  Haven  Urhan 
DislH^i  Councils  65  J.  P.  483  ;  Clarke  y.  Lvwuham 
DUtrict  Goundlt  19  Times  L,  E,  82, 

DancMii^erUt  KM,^  and  K  J,  FarJser,  for  the 
defendanta* — Neither  of  the  caaes  oiled  applisi, 
became  the  action  was  brought,  not  on  the  agree* 
nittit  of  the  18th  of  March,  18i^9,  but  to  obtain  a 
deolaration  that  by  virtue  of  the  Telephone  Act,  1899, 
the  authority  given  to  the  corporation  by  that  agree- 
ment to  determine  the  powers  of  the  plaintiffs  in 
ngard  to  underground  pipes  had  automatioally 
oeased-  It  was  in  pursuance  of  an  A^t  of  Parliament 
and  of  a  public  duty  or  authority  that  the  defendants 
had  given  the  plaintiffs  an  authority  to  lay  down 
underground  pipes,  and  the  same  was  the  case  in 
respect  of  the  determination  of  that  authority. 

BtTOKXfHT,  J» — In  my  opinion  the  Public  Authorities 
Proteotiaii  Act  does  not  apply  to  this  i^ase.  There  had 
been  executed  on  the  18th  of  March,  1399,  an  agree- 
ment between  the  corporation  and  the  company, 
which  in  article  20  coDtalned  a  provision  enabling  the 
ootporation,  after  fulfilling  certain  formalities,  in 
csrtain  eyents,  to  determine  the  agreement  on  giving 
six  months'  notice.  On  the  28th  of  July,  1899,  they 
gave  m  notice  to  the  company.  There  were  two 
questione  to  be  determined  in  tJie  aotioii — ^^Erst, 
wb ether  effectual  notice  had  been  given,  having 
regard  to  the  formalities  which  were  preaoribed  by 
the  agreement ;  and,  seoondly,  afsnming  the  notice  to 
have  been  good,  whether  the  effect  of  tection  3  (I)  of 


the  Telegraph  Act,  1899,  was  io  continue  the  powerf 

poaiessed  by  the  company  ?  I  held  that  good  notice 
to  determine  the  agreement  had  been  giv»>n,  and, 
■econdlyT  that  the  powers  of  the  company  were  not 
continued  by  the  Act.  That  was  all  that  wai  deter- 
mined at  the  trial  of  the  action. 

Kow,  the  Public  Authorities  Protection  Act,  s.  I, 
contains  no  words  applicable  to  such  a  case,  unless  it 
be  within  the  words  **any  act  done  in  pun  nance  or 
execution  or  intended  execntion  of  any  Act  of  Parlla- 
mentt  or  of  any  public  duty  or  authority,"  In  a 
sense  any  act  done  by  a  corporation  in  respect  of 
mtatntory  powers  is  in  pursuance  of  a  public  authorit? ; 
but  not  everything  done  by  a  corporation  i§  to  be 
so  treated  for  the  purposes  of  the  section.  There  was 
no  duty  imposed  on  the  corporation  to  determine, 
under  the  power  contained  in  article  20,  the  agree- 
ment of  the  18th  of  March,  1899*  In  so  determining 
it  they  were  acting,  not  in  executiott  of  any  public 
authority,  but  merely  beoauae  they  thought  thpy 
ought  to  determine  the  particular  contract  under  the 
clause  by  which  they  had  reserved  a  power  of  revoca- 
tion. The  words  of  the  Act  of  1893  are  "act  done 
in  pursuance  or  execution  or  intended  execution  of 
any  Act  of  Parliament  ** — the  act  of  the  corporation 
was  not  that—**  or  of  any  public  duty  or  authority  ** 
it  was  not  that.  It  was  simply  that  there  being  a 
power  of  revocation  contained  in  a  contract,  the  cor- 
poration thought  it  expedient  to  exercise  it.  The 
other  words  in  the  section,  a^  to  neglect  or  default  of 
the  local  authority,  are  not  material  to  the  present 
case*  I  do  not  think  that  the  Act  applies  to  a  oase 
where  the  action  is  merely  on  the  cons  traction  of  a 
contract  and  the  effect  of  actfl  done  under  that  CQutract, 
so  aa  to  extend,  in  the  case  of  such  an  acUon,  the 
protection  given  to  public  authorities  in  respect  of 
actions  brought  against  them  for  acts  done  **  in  the 
execution  of  statutory  and  other  public  duties, ^^  I 
therefore  allow  the  motion. 

Bolioitors,  W,  E,  L,  Gmim ;  Sharps ^  Parker, 
Pritchardit  Barham^  ^  Lamford^  for  E*  Lavera^, 
Hall, 


SwS^'lSj,jJ  Jrune20,  30;  Aug,  6,1903. 

In  re  Fletohbr  iiTD  Dtson,  SoLiorTOtts*  (a  ) 

Praditx — Coats — Lease  by  meat  and  oth^a  acimj  by 
different  ^oUcitora—htant^s  tmhUity — Error  in  Uita- 
tion — Dimllotffed  coats  of  additional  solicitors  e^jcdaded 
from  one^si^h^Objections^Ord.  65,  r,  27,  aub-r ikies 
39,  41 — Coats  of  taxtUion^ 

Where  a  teasor  can  only  ijrant  a  lease  ioith  the  consent 
of  third  partita^  and  auch  pattiea  net  by  diffetent  aoU- 
citoTi,  the  Icsic^  is  nof ,  in  the  absence  of  agteeme^U  expreu 
or  implied t  liable  to  pay  more  than  one  set  of  coiti.  In 
toj^ing  a  aoliator^s  hill  of  costs,  aoine  of  the  items  in 
which  represent  payments  fitidc  by  him  to  other  solicitors ^ 
which  the  client  is  liable  t^  pay  and  imuld  have  been 
entitlal  to  tax  if  sent  in  io  him  direct  by  sach  other 
aoHcitora^  any  s tiros  taxed  off  such  items  ore,  no  less  than 
Slims  taxed  off  the  solicitor* s  amn  charge ^  to  be  reckoned 
as  taxed  off  hia  billftr  tht  purpose  of  oioertaininy  vtho 
ia  to  pay  the  mats  of  taxaiion* 

Ord.  65,  n  27  {aitb-rnles  39,  41),  which  requires 
ohjtviions  to  be  mrried  in  before  the  taxing^maaier,  dou 
noC  apply  to  objedions  raised  against  theprinciph  adopted 
by  the  master  in  the  taxation. 
In  re  Eemnant,  11  Beav,  603,  disUnyuished. 
This  was  a  summons  to  review  the  taxation  of  the 
bill    of   oosts   of  a   lessor's   soHoitors,   the  question 

[m,)  H^ortwl  by  B.  Hill,  Esq,,  Barrister-at-Ijaw. 
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HlOH  COUBT. 

In  BE  Flstohbb  akd  Dtson,  Souoitobs. 

HlOH  COTTBT. 

being  whether  the  lessee  was  boood  to  pay  the  oosts 
of  certaiii  oonourring  parties  aotiog  by  separate 
solicitors;  aad,  if  so,  whether  those  costs  were 
properly  indaded  as  disbursements  in  such  bill. 

The  facts  were  as  follows : 

On  the  dOth  of  January,  1903,  George  Lindley 
obtained  an  order  to  tax  certain  oosts  relating  to  the 
ffrant  to  himself  in  the  year  1902  of  a  mineral  lease 
by  the  vicar  of  Kirkborton,  with  the  concurrence  of 
the  Ecclesiastical  CommissioDers  and  the  Bishop  of 
Wakefield,  the  patron  of  the  benefice,  under  the  pro- 
visions of  the  Eccleaiastical  Leasing  Acts — a  previous 
lease  dated  the  Istof  October,  1892,  bvinff  surrendered 
as  part  of  the  transaction*  Messrs.  Fletdier  &  Dyson, 
of  Uuddersfield  (now  practising  as  Layoock,  Dyson,  & 
Laycook),  acted  as  solicitors  for  the  vicar,  and  their 
costs  amounted  to  £22  28.  Id.;  Messrs.  Milles, 
Jennings- White,  &  Foster,  of  WhitehaU-place,  acted 
as  solicitors  for  the  Ecclesiastical  Oommissioners,  and 
their  oosts  amounted  to  £23  Is.  6d. ;  Messrs.  Dixons 
&  Home  acted  as  solicitors  for  the  bishop,  and  their 
costs  amounted  to  £7  Ts. ;  the  charges  of  Messrs. 
Abbey  &  Hanson,  surveyors,  were  £14  3b.  6d..  making 
a  total  of  £66  14s.  Id.  Messrs.  Fletcher  &  Dyson 
sent  in  their  bill  of  costs  to  the  lessee  at  this  entire 
sum  of  £66  14s.  Id.,  and  they  made  it  out  as  follows : 

£   8.   d. 
Their  own  profit  charges,  of  which 
detailed    items  were  given  in 
the  usual  way 17  17    8 


OvipaymenU. 


£  8.    d. 

3  10    7 

7    7    0 


Printers'  charges 

Messrs.  Dixons  &  Home's  oharffes 
Stamp  and  stamping  and  tele- 
gram           0  13  10 

Messrs.  lifilles  &  Co.'s  charges  ...  23    1     6 
Messrs.  Abbey  &  Hanson's  charges  14    3    6 

48  16    6 

66  14    1 

The  order  to  tax  was  obtained  under  section  38  of 
the  Solicitors  Act,  1843,  upon  a  petition  of  course. 

The  result  of  the  taxation  by  the  master  was  as 
follows :  Taxed  off  Messrs.  Fletcher  &  Dyson's  costs, 
£1  15b.  8d.,  redudns:  the  amount  to  £20  6s.  6d. 
Taxed  off  Messrs.  Milles  &  Oo.'s  costs,  £11  Ob.  lOd., 
reducing  the  amount  to  £12  Os.  8d.  Nothing  was 
taxed  off  Messrs.  Dixons  &  Home's  charges  of  £7  7s., 
but  £10  IOb.  was  disallowed  off  the  charges  of 
Messrs.  Abbey  &  Hanson,  surveyors,  reducing  their 
fees  to  £3  138.  6d.  The  entire  lull  of  oosts  of 
£66  14s.  Id.  was  thus  reduced  to  £43  7s.  7d. 

The  taxbg-master,  however,  hdd  that  the 
applicant,  C^rge  Lindley,  must  pay  the  oosts  of  the 
taxation,  as  less  than  one- sixth  had  been  taxed  off 
MoBsrs.  Fletcher  and  Dyson's  own  charges.  The 
taxing-master  treated  the  charges  of  Messrs.  Dixons 
ft  Home,  Milles  &  Co.,  and  Abbey  &  Hanson,  as 
struck  out  of  the  bill,  and  as  if  induded  in  a  cash 
account.  The  result  of  this  was  that  the  disallow- 
ances from  the  oosts  of  Messrs.  Milles  &  Go.  were  not 
included  in  the  calculation  of  the  one-sixth.  If  the 
£11  Os.  lOd.  disallowed  off  such  costs  were  added  to 
the  £1  15b.  8d.  disallowed  off  Messrs.  Fletcher  & 
Dyson's  costs,  the  sum  of  the  disaUowanoee— namely, 
£12  168.  6d.,  would  be  more  than  one-sixth  of 
£66  148.  Id. 

The  summons  was  heard  on  the  20th  and  30th  of 
June,  1903,  when  judgment  was  reserved. 

Bowland  Rowlands,  for  the  applicant. — ^By  custom 
the  lessee  pays  the  lessor's  costs  of  granting  the  lease, 
but  tiie  custom  has  never  been  shown  to  e^end  to  the 


oosts  of  third  parties  joining  for  the  purpose  of 
making  a  good  title.  For  these  the  lessee  cannot  be 
liable  in  the  absence  of  a  spedal  contract  to  pay 
them.  A  custom  would  be  unreasonable  which  bound 
a  lessee  to  pay  the  costs  of  five  or  six  parties  acting 
by  different  solicitors.  If  the  lessor's  position  is  such 
that  he  cannot  grant  the  lease  without  their  con- 
currence he  must  pay  their  costs.  As  to  the  oosts  of 
taxation  the  order  provides  that  if  more  than  one- 
sixth  be  taxed  off  the  bill  the  respondents  shall  pay 
the  oosts,  and  the  question  is  whe&er  the  master  was 
right  in  refusing  to  take  into  account,  for  the  purpose 
of  calculating  the  one-sixth,  the  amounts  he  taxed 
off  what  he  calls  cash  account,  but  what  I  call  dis- 
bursements. The  order  was  to  tax  the  bill  as  a  whole, 
including  these  disbursements ;  they  cannot  therefore 
be  treated  as  cash  items.  The  respondents  having 
entered  them  as  disbursements  are  estopped  from 
calling  them  cash  items  for  the  purpose  of  evading 
their  liability  to  pay  the  oosts  of  taxation.  The  re- 
spondents tfuce  the  technical  objection  that  I  oannot 
now  object,  not  having  done  so  before  the  master ;  but 
the  rule  on  which  he  relies  (ord.  65,  r.  27,  sub-rules  22, 
39,  41}  refers  only  to  items,  and  has  no  application  to 
any  decision  of  the  master  in  putting  into  effect  the 
order  under  which  he  taxes.  As  to  the  surveyors' 
charses,  they  have  not  been  sufficiently  reduced.  .  It 
may  oe  that  Messrs.  Abbey  &  Hanson  put  the  plan  on 
the  lease,  and  for  this  we  do  not  object  to  pay  their 
charge  of  £1  lis.  6d. ;  but  there  can  be  nothing  else 
for  which  the  lessee  is  liable,  and  there  is  therefore  an 
excess  of  £2  2s.,  on  the  sum  allowed  by  the  master  on 
thatbilL 

He  cited:  GriaseU  v.  Robinson,  3  Bing.  N.  C.  10; 
In  re  Gray,  49  W.  B.  298.  [1901]  1  Ch.  239,  243 ;  In 
re  Heather,  18  W.  E.  1079,  L.  E.  5  Ch.  694;  In  rt 
Castle,  35  W.  B.  621,  36  Oh.  D.  194;  Oordery  on 
Solidtors,  p.  70  (3rd  ed.) ;  Law  Journal  for  1883,  p. 
127. 

E.  P.  Hewitt,  for  respondents. — ^The  ooncurriog 
parties  were  necessary  parties.  The  statute  (5  ft  6 
Vict  c.  108)  requires  their  consent  to  be  given  and  to 
be  testified  by  their  being  made  parties ;  but  it  makes 
no  provision  for  payment  of  their  costs.  The 
Eocfesiastioal  Commissioners  stipulated  that  the 
lessee  should  pay  their  costs,  and  the  lessee  knew 
what  he  would  nave  to  pay,  for  he  had  taken  a 
previous  lease  from  the  vicar.  It  is  tme  there  is  no 
evidence  of  this,  but  these  facts  were  stated  before  the 
taxing-master  and  were  not  contradicted.  We  applied 
in  chiunbers  for  leave  to  fill  evidence,  but  were  told 
by  the  master  that  the  proper  time  for  the  application 
would  be  before  your  lordship.  I  admit  that  no 
important  case  can  be  found,  throwing  on  the  lessee 
the  liability  to  pay  oosts  of  third  parties,  in  the 
absence  of  an  agreement  to  do  so.  As  to  the  costs  of 
taxation  the  objection  should  have  been  made 
before  the  taxing-master;  it  cannot  be  raised  now. 
The  master  has  not  taxed  one-sixth  off  the  bill 
so  as  to  make  the  respondents  liable  to  pay ;  he  took 
each  bill  separately  and  "  moderated  "  it — ^^e  effect 
being  that  the  amounts  which  he  disallowed  wese 
struck  out  as  sums  which  should  not  have  been  in  the 
bill  at  aU.  As  to  the  surveyors*  charges,  the  £2  3s. 
was  no  doubt  a  fee  for  checking  the  plan  drawn  by 
their  clerks  on  the  lease. 

He  cited  EccUsiastieal  Commissioners  y.  Pinney,  47 
W.  B.  136.  [1899]  1  Ch.  99;  In  re  Gray,  49  W.  B. 
298,  [1901]  1  Ch.  239,  244 ;  and  In  re  Remnant,  11 
Beav.  603. 


Rowlands  replied. 


Cur.  adv.  vutt. 


Aug.  6,  1903.— SwiiTFEN  Bady,  J.,  after  stating 
the  facts  as  above  set  forth,  said:  The  ap^ioant 
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lofiki    to   »fi€w  tbe  taxatioti  on  aevftral  grotmda. 
Tbe  firit  ground  iB  that,  ag  lessee,  he  h  only  liable 
to  ^  pay    tbe    costi    of    tbe    lesflor    acting    by    on© 
■olimtor,  and  that  if  the  concurrence  of   two  other 
p^rtiea,    acting  by  separate  soliGitora,  i*  neceaiary, 
there  is  not    any  en&tom    which   compels   him,    as 
les*ee»  to  pay  lhe««  additional  costt.    In  the  lead- 
ing   case  o!    Orissen  y,    liohinaon,    3    Bing.    N*    0. 
10,  TiJid&l,  ax,   said:  **  The  evidence  »hows   that 
it  ii  the  custom  lor  the  landlord's  attorney  to  draw 
the  leae«,   and  that  it  is  paid  for  by  the  kBHee," 
bmt  in  that  caie  there  was  only  otic  bill  of  coflts  in 
qnestion.  tbe  lease  being  drawn  by  Mr*  Taylor,  the 
attomer  for  the  execntort  of  Mr.  Peto*    In  the  recent 
oaaeof  In  re  Oraij,  49  W,  B.  298,  [1901]  1  Oh.  239,  in 
wbiob  Cozana-H*rdy,  J.,  as  be  fcbea  was,  had  to  con- 
aider  the  queition  of  the  lesaee^s  liability,  under  a  third- 
party  order  to  tax  the  ksior^s  Holicitor^a  costs,  he  aaid 
ip.  244) :  **  On  principle  the  leasee  must  ba  held  to 
lave   itnpliottiy  contracted  to  indemrufy  the  lessor 
againtt  expenses  properly  incurred  in  preparing  tbe 
Iftftie."     Bat  tbe  judge  was  there  considering  whether 
the  fees  of  counsel  for  settling  a  draft  lease  might  be 
properly  allowed  as  part  of  the  coats,  and  not  whether, 
if    thena  were    several    lessors,    acting    by   different 
•dltotton,  the  lessee  was  to  pay  several  sets  ol  costs* 
I  have  OOtumunicated  with  the  taxing-master  as  to 
wheth^  there  is  any  settled  practioe  in  the  taxing 
office  on  the  subject,  and  he  reports  to  me  as  follows : 
*'  Nona  of  my  colleagues  have  ever  had  to  consider 
the  quBf  tion,  and  consequently  it  cannot  be  said  that 
there    is    any    settled    practice."       In    Cordery    on 
Solicitors  {3rd  ed ),  p,  70,  the  practice  where  there  are 
seneat  lesiors  is  stated  as  follows:    *'  In  taking  a 
Imm  from  two  or  more  persons  who  employ  different 
•oMcitOTfi  as,  e.g.,  mortgiigor  and  mortgagee,  tenaot 
for  lift  and  re  main  derm  *n»  or  tenants  in  com^moo, 
m    the  absence    of    agreement  tbe   lessee  pays  one 
•et  of   costs  only,"   and  thia  statement  appear  it  to 
be    based    upon    an    opinion    of     the     Council     of 
the  Law    Society  ai    to   the    praotice  of    solioitors 
and   the  understanding    of  the  profession.      Under 
thaee     circumstances,    I      am     unable    to    assume, 
m  tha^  absence  of  any  evidence  on  the  subject,  that 
there  is  any  general  out  torn  binding  a  lessee  to  pay 
iereral  sets  of  costs,  where  there  are  several  leifsors 
fftpreiected  by  different  solicitors.     In  all  such  cases 
tb«  queftion  must  be  conAidered  whether  there  is  any 
contract  by  the  lessee  to  pay,  either  express  or  to  be 
implied  from  the  nature  of  tbe  circnmatances  under 
wMch  the  arrangement  for  the  new  lease  was  arrived 
ftt*     In  the  present  case,  haying  regard  to  the  fact 
that  it  was  part  of  tbe  arrangement  for  tbe  nevv  lease 
that  a  subsisling  leMe  between  the  same  parties  ibonld 
be  auirendered,  and  to  the  course  of  tbe  negotiatioos, 
snd  to  tbe  letter  of  the  Eiiclesiaatical  Gommisstoners 
of  tbe  11th  ol  July,  1902— which  (if  necessary)  can  be 
itrietly  proved— there  would  probably  be  little  diffi- 
culty in  establishing  such  an  agreement  by  thn  lessee ; 
the  questic^  has  not  yet  been   raised  in  this  form 
before  the  mast«r^  ai  the  aoplioant  applied  to  tax  tbe 
whole  bill  dtjUvered  on  or  about  tbe  11th  of  Dacember, 
1&02,  on  the  footing  taat  he  was  liable  to  pay  the 
same    lubjeot  to    taxation  \     but,    if  the  aopUcant 
desires  tt»  the  matter  must  be  referred  back  to  the 
niiater  to  inquire  whether  there  was  any  contract  by 
the  applicant,  express   or  implied,  to  pay  the  three 
•eta  of  lessors*  costs . 

The  next  ground  for  reviewing  the  taxation 
pat  forward  by  the  applicant  is  that  more  than 
OEie-tixth  has  been  taxed  off«  and  so  the  costs  of 
taxation  should  be  borne  by  the  respondents,  and 
not  by  the  applicant*  It  was  not  disputed  that  the 
cttata  of  Mesws*  Mi  lies  &  Oo.  were  properly  subject 
to  taxation p    and  were  duly  and  regularly  taxed  by  ^ 


the  maeter,  and  tliat  more  than  one-^th  of  tbe 

whole    bill  as  delivered  has  been  taxed  off;    but 
reliance  was  placed  upon   In  ft  Remnant,    1 1    Beav* 
603,  as  deciding  that  a  professional  payment  by  one 
solicitor  to  another  was  properly  included  in  a  cash 
accountt  and  ought  not  to  be  taken  into  account  for 
the  purpose  of  calculating  the  ona-sixtb.     I  am  of 
opinion  that  the  oosta  of  Messrs.  Dixons  &  Home, 
and   Messri.  Mil  lea  4  C>,  do  not  come  witliin  this 
rde.     In  the  first  placCj  these  costi  are  taxable  items^ 
In  tbe  tiexfe  plaoe^  thev  are  not  disbursements  made 
by  Messrs,  Fletcher  Sc  Dyson  as  agents  on  the  order 
of  the  applicant ;    th*  paymButfl  were  not  made  by 
them    at    the    reqnest  of    the    applicant*      Strictly 
speaking,  Messrs.  Fletcher  &  D^son  were  under  no 
liability  to  make  the  payments,  and  had  no  right  to 
make  them,  so  as  to  charge  the  applicant  vrith  the 
amount*     If  Messrs.  Dixons  &  Home  and  Mi  Lies  & 
Co.  bad  delivered  their  costs  directly  to  the  applicant, 
then  (assuming  that   he  was  liable  to  pay  them)  he 
would  have  had  the  same  ri^ht  to  tax  them,  and  upon 
the  same  terms,  as  in  the  case  of  Messrs,  Fletcher 
&  Dyson*s  costs,  and  with   tbe  same  conseqaences 
in    the    event    of    a    sixth    being    taxed    off;     and 
his     right    camiot    be     prejudicially    affected    hy 
Messrs.    Fletcher    &    Dyson    inoludmg    the     costs 
of  these  solicitors  in  their  bill  For  these  reasons  I  am 
of  opinion  that  the  coats  of  taxation  must  be  borne 
by  tbe  respc>ndenta,  Messrs*  Fletcher   li  Dyson,  who 
have  cboien  to  include  other  costs  in  their  costs,  as 
more  than  a  sixth  of  the  whole   costs  having  been 
taxed  off,      It  was  urged  by  Mr*    Hewitt   that  the 
question  of  the  costs  of  the  taxation  was  not  open  to 
tbe  applicant,  as  it  was  not  the  subject  of  any  objec- 
tion; but  ord.  ^Ot  r*  27  (flub-rnles39-41),  only  applies 
where  particular  items  are  objected  to  (/m  re  fJmfir,  35 
W.  B*  621,  36  Cb*  D.  194) :  but  there  is  no  rule  which 
neceBsittttes  an  objection  being  carrif^d  in,  in  such   a 
ca?e  as  the  present,  where  more  than  a  sixth  of  the 
bill  of  costs  has  been  disallowed,  but  where,  neverthe- 
less, the  master  proceeds  to  tix  and  allow  tbe  costs  of 
the  respond  en  tSi^    In  so  doing  he  has  acted  on  a  wrong 
principle  and   not  in  obedienc3  to  the  order^  which  in 
tbe  event  which  has  happened  directed  him  to  tax  the 
COIN  of  the  applicant,    and    not    the    costs    of   the 
solicitors* 

Tbe  remaining  objection  is  to  tbe  allowance  of 
£3  13s*  6d*  for  the  charges  of  Messrs.  Abbey  & 
Hanson,  survevort.  It  was  decided  in  In  rt  ^fra^t 
49  W.  R.  298,  [1901]  I  Cb*  239,  by  Cozens-H»rdy,  J., 
thit  tbe  lessee  is  not  liable  to  pay  the  fees  of  a  mlniog 
expert  employed  by  tho  lessor^  and  I  cannot 
gather  from  the  materials  bebre  me  that  the 
surveyors  did  any  work,  after  the  agreement  for  a 
lease  bad  been  arrived  at^  which  the  lesiors  are 
entitled  to  charge  against  the  lessee.  The  taxing- 
master  states  in  his  answers  to  objections  that  he 
has  disalto^ed  all  charges,  whether  of  surveyors  or 
solicitors,  Uadicg  up  to  the  agreement  to  take  the 
lease ;  bat  I  cannot  find  from  tbe  particulars  of  the 
surveyors^  cbarges  that  they  did  any  work  after  tbe 
agreement  was  arrived  at  for  which  the  lessee  is 
liable.  The  survey ora  charged  for  **  negotiating  new 
leaite>  mstmoting  solioitorSf  and  generally  engaged  in 
this  matter/'  The  master  has  allowed  an  apportioned 
part  of  the  amount  charged.  I  have  no  particulars 
whatever  of  any  work  done  by  the  surveyors  for 
which  the  lessee  ought  to  pay ;  the  surveyors  did  not 
even  put  the  plan  on  tbe  lease  *  a  tracings  coloured 
green,  of  the  land  to  be  let  is  referred  to  in  the  letter 
of  the  Ecclesiastieal  Commissioners  of  the  Utb  of 
July,  1902,  before  the  agreement  was  come  to,  and 
the  bill  of  costs  of  the  solicitors  contains  in  the  itena 
''printers*  charges/'  the  amount  charged  for  placing 
the  plan  on  the  lease.     Under  these  circnmitances, 


30 


THE  WEEKLY  REPORTER. 


[Nov.  14, 1908.]  VoL  LIL 


HlQH  OOTTBT. 


Wbst  Hah  Union  v.  Holbxaoh  Union. 


High  Ooubt. 


the  £3  13i.  6d,  snrreyora'  ohMgei,  must  be  dis- 
allowecL  The  matter  must  go  back  to  the  tazmg- 
master  to  review  his  taxation  aocordingly.  The  oosts 
of  this  application  will  be  costs  in  the  taxation. 

Solicitors,  Joe  Woodhouse;  Iliffe,  fferUey,  4k  Stoeet. 


K.  B.  Div.  ) 

(Lord  Alyerstone,  L.O.J.,  and  >  Jnly  14,  1903. 

Wills  and  Ohannell,  JJ.)     j 

West  Ham  Union  v.  Holbbaoh  Union,  (a.) 

Poor  law  —  SeUlemeni  —  lUegitimcUe  child  —  MotJier'a 
BeUlemerU  cusquired  by  three  yean*  residence — Child 
horn  in  another  union  —  Acquiring  a  aettlement  — 
Derivative  aetUement—Divided  Fariehee  Act,  1876  (39 
&  40  Vict.  c.  61),  $$.  34,  35. 

A  vfomant  who  woe  hereelf  illegitimate  and  toas  bom 
in  the  Wisbech  Union  Workhouse  in  1879,  resided  with 
her  mother  at  West  Ham,  in  the  appellant  union  from 
the  27th  of  June,  1890,  to  the  7th  of  September,  1893. 
After  1893  the  woman  went  into  service  aioay  from  West 
nam,  and  has  had  since  no  settled  residence.  On  the 
25th  of  October,  1899,  sJie  gave  birth  to  an  illegitimate 
child  in  the  Holbeach  Union  Workhouse  in  the  respond* 
ent  union.  The  justices  made  an  order  tJuU  the  appel^ 
lant  wfiion  should  receive  and  maintain  the  child. 

Held,  that  the  mother  between  1890  and  1893  had 
acquired  a  legal  settlement  within  the  appellant  union, 
because  Beg.  v.  Blvet,  8  W.  B.  523,  2  K  &  E.  266,  was 
an  authoritty  up^n  which  they  could  decide  that  an 
effective  settlement  could  be  acquired  by  a  person  under 
the  age  of  sixteen ;  and  consequently  that  the  order  of 
the  justices  was  right. 

The  decision  in  Ifiancheeter  Overseers  v.  Ormskirk 
Union,  38  W.  B.  778,  24  Q.  B.  D.  678,  not  followed. 

Oase  stated  lor  the  opinion  of  the  court  pursuant 
to  the  provisions  of  section  11  of  12  ft  13  Vict.  o.  45. 

On  the  3rd  of  Pecember,  1901,  the  respondents 
obtained  an  order  from  two  justices  of  the  peace 
for  the  county  of  the  parts  of  Holland,  Lincolnshire, 
whereby  it  was  adjudged  that  the  parish  of  West 
Ham,  in  the  West  Ham  Union,  in  the  county  of  Essex, 
was  tiie  last  legal  settlement  of  Qeorge  Bmest  Neep, 
aged  about  two  years,  a  pauper,  and  ordering  that 
the  appellants  should  receive  and  provide  for  the  ssid 
pauper  according  to  law.  The  appellants  appealed  to 
quarter  sessions  and  the  following  special  case  was 
stated  by  agreement. 

The  oase  set  out  that  Qeorge  Ernest  Neep,  the 
pauper,  was  the  illegitimate  child  of  Emma  Neep, 
and  was  bom  in  the  Holbeach  Union  Workhouse  on 
the  25th  of  October,  1899. 

Emma  Neep,  the  mother  of  the  pauper,  was  the 
illegitimate  omld  of  Mary  Ann  Neep,  and  was  bom  in 
the  parith  of  Tilney  St  Lawreoce,  in  the  Wisbech 
Union,  on  the  11th  of  April,  1879. 

Mary  Ami  Neep  married  Alfred  Frederick  Ohap- 
mao  at  Tiloey  St  Lawrence  on  the  23rd  of  Decemb^, 
1881. 

From  the  27th  of  June,  1890,  to  the  7th  of  S-^ptember, 
1893,  Ohapman  resided  in  the  parish  of  West  Ham 
with  his  mfe  for  a  term  of  three  years  in  such  manner 
and  under  such  circumstances  in  each  of  such  years  as 
would  in  accordance  with  the  several  statutes  on 
that  behalf  render  him  irremovable  therefrom  and 
sett^led  thereia. 

From  the  7th  of  September,  1893,  Chapman  con- 
tinued to  reside  in  the  parish  of  West  Ham,  and  was 
in  receipt  of  relief  from  that  union  until  his  death  on 

(a.)  Beported  by  Ebskinb  Bsn>,  Esq.,  Barrister- 
at-Law. 


the  8th  of  September,  1894.  His  wife,  the  said  Mary 
Ann  Ohapman.  rseided  with  him  until  his  death. 

From  the  8th  of  September,  1894,  Mary  Ann 
Chapman  (the  widow  of  Alfred  Chapman  and  mother 
of  ^noia  Neep)  continued  to  reside  in  the  parish  of 
West  Ham,  receiving  relief  from  the  union  from  that 
date  tmtil  the  28th  of  November,  1895,  when  she 
ceased  to  reside  there.  She  died  in  the  Poplar  Union 
Infirmary  on  the  14th  of  Ootober,  1896. 

From  the  27th  of  June,  1890,  to  the  28th  of  July, 
1893,  Eamia  Neep  (the  mother  of  the  paupor}  resided 
with  Chapman  and  her  mother,  Mary  Ann  Onapman, 
at  West  Ham.  On  the  latter  date  die  went  into 
service  in  the  Poplar  Union,  and  has  sinoe  had  no 
settled  residence. 

The  appellants  affirmed  that  the  settlement  of 
Emma  Neep  could  not  be  ascertained  without  inquiry 
into  the  derivative  settlement  of  her  parent,  Mary 
Ann  Chapman,  and  that  Emma  must  be  deemed  to  be 
settled  in  the  parish  of  Tilney  St  Lawrence,  where 
she  was  bom. 

The  respondents  affirmed  that  the  said  Emma  Neep 
acquired  a  legal  settlement  in  the  parish  of  West 
Hun  by  reason  of  the  residence  therein  of  Chapman 
and  his  wife,  or  by  reason  of  the  residence  of  Emma 
Neep  for  upwards  of  three  years  prior  to  the  28th  of 
July,  1893,  in  such  manner  and  under  such  droum- 
stances  as  rendered  her  irremovable  therefrom. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  stated  the  said  Emma 
Neep  acquired  a  settlement  available  for  the  pauper 
under  seotions  34  and  35  of  39  &  40  Vict  c  61  in  the 
parish  of  West  Ham,  in  the  West  Ham  Union. 

Montague  Lush,  K.  0.  (If.  J.  Orubbe  with  him),  for  the 
appellants.  West  Ham  Union. — The  justices  were  wronff 
in  making  an  order  that  the  appeUant  union  should 
receive  and  maintain  this  pauper  child,  fdr  their  order 
is  contrary  to  the  provisions  of  sections  34  and  35  of 
the  Divided  Parishes  Act,  1876.  Section  35  contains 
three  separate  clauses,  the  first  of  which  abdidies 
derivative  settiement  subject  to  certain  exceptions 
that  do  not  apply  here.  It  therefore  being  impossible 
for  an  illegitimate  pauper  to  obtain  a  derivative 
settlement  from  a  derivative  settiement,  this  pauper 
must  be  deemed  to  be  settled  in  the  parish  of 
Holbeach,  in  which  union  he  was  bom :  Beigate  Union 
V.  Croydon  Union,  88  W.  B.  295,  14  App.  Cas.  465, 
per  Lord  Watson,  atp.  481 ;  HoUingboum  Union  v. 
West  Ham  Union.  29  W,  E,  629,  6  Q.  B.  D.  580 ;  Beg. 
V.  Leeds  Union,  27  W.  B.  708,  4  a  B.  B.  323 ;  West 
Ham  Union  v.  BethncU  Green  Churchwardens,  42  W.  B. 
573,  [1894]  A.  C.  230. 

C.  B.  Marriott,  for  the  respondents,  the  Holbeach 
Union. — ^Under  section  34  Emma  Neep,  the  mother 
of  the  pauper,  acquired  a  stalus  of  irremovability  in 
the  West  Ham  Union,  and  that  was  so  found  as  a 
fact  by  the  case.  Her  child,  being  under  tiie  age  oi 
sixteen,  would  take  her  settlement  in  accoroanoe 
with  the  provisions  of  section  35,  and  therefore  the 
order  was  riffht:  Beg.  v.  Elvet,  Inhabitants  of,  8 
W.  B.  523,  2  E.  &  E.  266. 

M.  J  Orubbe,  in  reply,  cited  Manchester  Overseers  v. 
Ormskirk  Union,  38  W.  B.  778, 24  Q.  B.  D.  678,  when 
it  was  laid  down  that  an  illegitimate,  like  a  legitimate 
chOd  under  sixteen  years  of  age,  cannot  acquire  a 
settlement  for  itaelf,  but  must  follow  its  parentage 
settlement. 

Lord  Alybbstokb,  L.C.J.— The  conclusion  I  have 
come  to  on  the  authorities  that  have  been  cited  to  us 
is  that  the  order  made  by  the  justices  here  was  right 
If  Mr.  Lush  could  have  shown  ns  that  this  case  fell 
under  the  last  paragraph  of  section  35,  whidi  provides 
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Hi0H  Coimi,     West  Ham  Uniojt  w,  HatfiSAdE  XJinoir.^EKx  <^,  Oorittall  Jcstioes.      Hiqh  Oowbt, 


ih^t  '*  if  any  child  in  this  auction  meotioDed  shaU  not 
li»TO  aoquired  a  i0ttlemeiit  for  itself  .  ,  *  and  it 
o«nnot  he  shown  what  eetttetnent  aucsh  ohtld  .  .  , 
dfirivei  from  the  parent  without  iciqmrin^  into  th© 
derivifctive  lettiement  of  aach  parent,  sn'sh  ohiLd  ihall 
hB  deemed  to  be  settled  in  tha  parish  in  which  he  or 
flhd  wm  bom,"^  then  I  think  his  argument  would  have 
been  well  founded.  If  the  settlement  of  Emma 
Neep,  tbe  mother,  ii  a  derivative  one,  then  the  Reigate 
Union  cote  ii  an  anthority  for  lis  to  say  that  you  may 
not  inquire  into  what  that  derivativ«  settlement  is  and 
that  the  settlement  of  the  child  must  be  determined 
by  its  birth  settlement,  notwithitanding  that  draiHc 
results  might  follow,  snoh  a^  the  aeparatiug  of  a 
ohild  from  its  mother  or  a  wife  fr.im  her  husband. 
If  the  facts  brought  the  ca^ie  within  that  seotion,  I 
see  nn  t^awer  to  the  appellants*  oontention*  But  it 
wwm  iiid  that  that  argtument  overlooked  the  principle 
laid  down  in  R^.  ▼,  Eii'd  Inhabitant,  th^tit  the  mother 
of  a  patiper  had  acquired  a  settlement  of  her  own, 
tbeoi  as  it  would  not  be  neeeflsary  to  inquire  into  her 
derivative  settlement^  the  order  of  the  juittcea  would 
he  right*  Sectiin  34  enacts  that  **  where  any 
person  shall  have  reitded  f^>r  the  fc*arm  of  three  yeats 
in  any  pariah  in  such  a  manner  and  under  such  oir- 
cnmstanoee  in  each  of  such  years  as  would  in  a<joord- 
SQ.oe  with  the  severs!  statutes  in  that  behalf  render 
him  irremovable,  he  hhall  be  deemed  to  be  settled 
tber«in  until  he  acquire  a  settlement  in  some 
other  parish  by  a  like  residence  or  otherwise  *' 
Therefore,  if  the  principle  stated  by  Lord  Cideridge 
in  Mafiiht*t£r  Ot^iirieers  v,  Ormsklrk  Union  to  the  effdot 
that  ft  ohiid  uoder  sixteen  oannot  acquire  a  settlement 
is  right,  then  the  ease  beco  nes  ea^y*  But  iu  Rtg,  v* 
E}**tt  InhabitanU  the  language  of  the  judgei  point  to 
tbat  prinoiple  having  been  too  widely  stited  by  Lord 
Gokridge,  for  iu  that  case  it  was  held  that  a  child 
under  sixteen  had  acquired  a  settlement.  That  is 
the  view  I  take  of  the  language  of  seetiona  34  and 
3a  of  the  Aot*  particularly  from  the  last  clauie  of 
•eotiou  3d.  which  I  have  already  read.  The  case  of 
Mfif*  T*  Sfvei  ItifK^hHants  having  decided  that  a  child 
under  sixteen  could  acquire  a  settle ment»  Mr.  Lish'a 
attempt  to  draw  a  diatinotion  a^  to  tbat  part  of  the 
period  of  restdence  that  was  before  the  age  of  sixteen 
&nd  a  part  after»  doei  not  appear  to  be  well  founded 
although  it  is  supported  by  the  Manchtiier  ease 
He  bad,  theo^  to  press  us  to  aay  that  the  ease  fell  with- 
m  the  statement  of  law  m^ide  by  Lord  Watson  in 
the  Htigute  eme^  who  said  that  in  all  eases  where  the 
parent's  settlement  was  itself  derivative  the  effeot  of 
section  35  was  to  throw  children  as  soon  aa  they 
attained  the  age  of  sixteen  upon  their  own  birth  aettle- 
fiiMit  until  they  acquired  au other.  Does  that  exclude 
tbt  jnttioes  from  inquiring  into  what  the  settlement  of 
the  parent  was  if  tiai^re  were  grounds  for  contending 
it  was  not  derivative.  In  my  opinion  that  ts  not  the 
effect  of  the  section ^  aud  tberefiire,  in  the  eircum- 
stano6B  of  the  present  ca^e,  it  was  open  for  the  justioes 
to  Qome  to  the  eon  cl  mi  on  that  Emma  Neep  by  reason 
of  her  retidence  in  the  appell«nta'  union  bad  become 
irremovable.  That  being  so,  section  34  applies, 
ITnd^r  that  section  it  is  clear  that  she  must  be  deemed 
as  being  aettled  in  the  appellants*  union,  and  her  child 
would,  taking  her  settlement^  be  rightly  made  by  the 
order  chargeable  t  o  the  appeUants*  union.  For  tbete 
reasons  I  thiuk  the  justices  came  to  a  right  decision 
and  their  order  must  be  upheld. 

Wii*La,  J*>  agreed* 

Ghabtnell,  J,t  in  concurring,  said:  I  think  that 
Ettg.  V,  Eifd  fuhahii*mU,  approved  as  that  decision 
wm  by  the  House  of  Lords,  mait  be  taken  as  an 
authority  governing  thepreseQtcaBej  and  consequently 
the  moths' *8  iettlement^  not  being  a  derivative  one,  i 


but  one  which  her  own  residence  within  the  union 
gave  her  in  her  own  right,  the  magistrates  here  oame 
Co  a  correct  eonclnsion*  I  agree  that  this  appeal 
fails* 

Solicitor  for  the  appellactsp  Frtd  E.  Hiihary. 

Solicitors  for  the  respondents,  Calhrd  S  V^liamtf^ 
for  Richard  F*  MoMopt  Holbeach. 


K,  B.  Div.  ) 

{L^rd  Alvorstone.  UOJ.,  and  J         May  15,  1903, 
Wais  and  ChanneU ,  J  J. )       ) 

Rkx  V,  Cornwall  JusnoKa.  (a.) 
Fractice—CoiU^  Ratimj   appeah — Appeal    to    quarkr 
Aeuioni— Parochial    Aisessmenta   Act^    1836  (6  it   7 
WilL  4,  c,  96),  i.  fi. 

In  an  appeal  fe  qaaritr  ieision^  und^r  the  Parochial 
Aueiiimnis  Act^  1836,  Uw  conrt  has  power  ia  (fiiv  to  the 
mc^ess/ul  paHtf  the  coats  incarred  in  iks  court  below  as 
well  us  the  coats  of  the  appeal. 

Rule  nisi  calling  on  the  juitieea  at  quarter  seaaions 
to  show  o*uae  why  they  should  not  hear  and  deter- 
mine according  to  law  the  application  of  the  asaeis* 
ment  committee  for  an  order  adjudging  that  one  Jane 
Sandercoek  should  ptiy  to  the  committee  their  costs  at 
the  proof* ediuf^s  at  apeeial  sessions* 

The  following  are  the  facta  of  the  case : 

Jane  Sandereoek  appealed  to  speaial  sessions 
against  an  assessment  of  poor  rate  made  by  the  assess- 
ment committee  of  the  poor  law  union. 

The  special  seaaions  allowed  the  appeal  with  coats 
and  reduced  the  asiesament. 

The  aaaessment  committee  then  appealed  to  quarter 
eessiona,  who  restored  the  original  aaaeaament  with 
0  >st9|  but  refused  to  give  to  the  committee  their  costs 
of  the  appeal  to  special  seaaions  or  to  vary  the  order 
of  the  special  sessions,  on  the  ground  that  they  had 
no  power  to  do  so. 

The  aatesamf^nt  committee  then  obtained  this  rule* 

Section  6  of  the  Parochial  Aisessments  Act,  1S36, 
which  provides  for  appeals  against  aiaessments  being 
made  to  quarter  sessions,  gives  the  justices  the  follow- 
ing power  with  regard  ^  costs:  *^  ,  ,  And  such 
justices  upon  hearing  aud  Enally  determining  such 
appeal  ahaE  and  may  accordiug  to  their  diicretion 
award  such  coata  to  the  party  or  parties  appt altng 
or  appealed  against  as  they  shall  think  proper,    .    ,    ," 

Foot^t  K.C.t  and  Latf^rance  showed  cause  against 
the  rule* — The  only  power  given  t  >  the  justicea  to 
deal  with  costs  is  the  power  conferred  hv  section  €  nl 
the  Parochial  Assessments  Act,  1836,  The  word*  in 
that  section  do  not  give  power  to  the  quarter  sessions 
to  make  the  order  as  to  costs  that  the  speaial  sessioni 
should  have  made, 

Eifdct  in  support. — If  this  section  does  not  give 
power  to  the  magistrates  to  vary  the  order  of  special 
sessions  the  result  follows  that  an  appellant  who  is 
successful  has  to  pay  the  costs  of  his  opponent  in  the 
court  below. 

Lord  AiTEESTOiTE,  L,C.  J.*-In  this  case  a  rule  wm 
moved  by  Mr,  Ryde  asking  that  the  court  of  quarter 
sessiona  should  entertain  and  decide  a<K3ording  to  law 
an  application  for  an  order  as  to  costs  of  certain 
proeeediugs  at  special  lessiona  which  had  been 
appealed  to  them.  The  point  raised  is  one  which  has 
not  be^n  decided  before  api^arently^ 

(a,)  Reported  by  Aj^&m   Hoao,   Esq»,    Barxietef- 
at-Law. 


32 


THE  WEEKLY  REPORTER. 


[Nov.  X4, 1908.] 


VoL  LIL 


HlQH  OOTTST. 


BBX  V.  COBirWALL  JlTSTIOES. 


HlOH  GOUBT. 


The  qaestion  is  whether  or  not  the  oourt  of  quarter 
seisiong,  which  hsa  an  undoubted  right  to  deal  (and 
this  is  not  disputed)  with  the  costs  of  the  appeal  to 
them,  have  also  a  right  to  make  an  order  respecting 
the  costs  of  the  hearing  before  the  special  sessions,  or, 
to  put  it  more  correctly,  in  this  particular  case  to 
make  an  order  varying  the  order  as  to  costs  which  the 
court  of  special  sessions  has  made.  That  depends 
upon  the  language  of  section  6  of  the  Parochial  Assess- 
ments Act,  1836,  which  established  the  quarter  sessions 
to  be  held  four  times  in  the  year,  aud  allowed  appeab  to 
those  sessions  on  the  ground  of  inequality,  uidfainiess, 
or  incorrectness  in  the  valuation ;  and  the  decision  of 
the  special  sessions  was  to  be  binding  on  the  parties 
unless  the  person  or  persons  impugning  such  decision 
should  within  fourteen  days  after  the  same  shall  been 
given  cause  notice  to  be  given  in  writing  of  his,  her, 
or  their  intention  of  appetuing  against  such  decision, 
and  of  the  matter  or  cAuse  of  such  appral  to  the  person 
or  persons  in  whose  favour  such  decision  shall  have 
been  made,  and  within  five  days  after  giving  such 
notice  enter  into  a  recognizance  before  some  justice 
of  the  peace  with  sufficient  securities  conditioned  to 
try  such  appeal  at  the  then  next  general  sessioos  or 
quarter  sessions  of  the  peace,  which  shall  first  happen, 
and  to  abide  the  order  of  and  pay  such  costs  as  should 
be  awarded  by  the  justices  at  such  quarter  sessions  or 
an  adjournment  thereof,  and  such  justices  after 
hearing  and  finally  determining  such  matter  of  appeal 
should  and  might  according  to  their  discretion  award 
such  costs  to  the  party  or  parties  appesling  or 
appealed  against  as  they  should  think  proper,  and 
their  determination  in  or  concerning  the  premises 
should  be  conclusive  and  bindiog  on  a^  parties  to  all 
intents  and  purposes  whatsoever.  Of  course  the 
section  refers  to  costs  and  refers  to  appeals,  and  it  is 
easy  to  suggest  many  forms  of  expression  which  would 
have  made  Sie  casedearone  way  or  other.  For  instance, 
had  the  Legislature  been  proposiug  to  deal  only  witti 
the  costs  of  the  appe^,  they  might  have  put  in  such 
words  as  these  and  said  *'  the  costs  of  the  appeal," 
and  had  they  been  proposing  to  make  it  quite  clear 
that  the  coi^  of  quarter  sessions  should  have  power 
to  deal  with  the  costs  of  the  special  sessions,  they 
might  have  inserted  words  which  suggested  or  gave 
the  court  power  to  make  such  order  as  to  the  appeal 
or  costs  as  the  court  below  might  have  made.  Bither 
of  these  expressions  would  have  resolved  the  doubt  on 
one  side  or  the  other. 

It  seems  to  me  that  we  have  here  an  expression 
which  does  not  give  a  direct  guide,  but  which  I 
think  has  been  adopted  in  order  to  give  as  large 
a  discretion  as  possible  in  the  matter  which  is 
before  them,  to  the  oourt  of  quarter  sessions.  If  we 
look  back  at  the  questions  wmch  were  comiog  before 
them,  it^  not  like  a  decision  on  a  different  matter ;  it 
is  an  appeal  from  a  previous  decision  of  the  special 
sessions  on  the  ground  of  '*  inequality,  unfairness,  or 
incorrectness,"  and  it  would  seem  to  be  in  accordance 
with  justice,  if  the  words  of  the  section  do  not  pro- 
hibit such  a  construction  being  put  upon  them,  that 
the  justices  should  have  power  to  make  an  order  in 
respect  of  costs  which  would  in  effect  put  the  parties 
in  the  position  they  ought  to  be  in,  having 
regard  to  the  litigation;  and  I  certsinly  think 
that  unless  they  have  power  to  make  some  such  order 
it  would  seem  that  they  could  not  make  an  order 
varying  the  order  of  special  sessions  in  the  matter  of 
costs ;  and  therefore,  taking  this  esse  merely  as  an 
example,  the  order  directing  the  unsuccessful 
respondent  to  receive  his  costs,  which  the  successful 
appellant  apparently  had  been  ordered  to  pay  him, 
could  not  be  varied  and  must  stand.  And  I  also  think 
there  is  weight— only  as  giving  a  guide  to  the  general 
construction— in  the  last  part  of  s^otion  7,  which  says 


that  no  order  of  the  justices  in  special  sessions  shall 
be  of  any  force  pending  any  appeal  touching  the  same 
subject-matter  in  the  court  of  general  or  quarter 
sessions  of  the  peace  having  jurisdiction  to  try  such 
appeal  or  in  opposition  to  &e  order  of  any  such  oourt 
upon  sudi  appeal.  I  therefore  come  to  the  condusioii 
that  under  tms  statute  the  court  of  quarter  sessiona, 
dealing  with  an  appeal  on  the  same  subject-matter* 
were  intended  to  oe  given,  and  have  been  given,  pow^ 
to  deal  with  the  costs  in  the  court  below,  tts  well  as 
the  costs  of  the  appeal.  The  language  of  section  6, 
of  the  Summary  Jurisdiction  Act,  1857,  is  very 
different  from  that  in  the  section  we  have  to  oonstme» 
and  seems  to  me  not  to  be  any  guide  to  us  in  the 
particular  matter. 

The  only  other  point  that  arises  is  this.  It  is  sug- 
gested that  the  counsel  for  the  appellant  indicated 
that  he  would  be  satisfied  with  the  lesser  of  the  two 
remedies — ^that  is  to  say,  that  he  was  not  forced  to 
pay  the  costs  of  Miss  Sandercock  in  the  court  below, 
but  got  off  with  paying  his  own  costs.  I  do  not 
think  that  that  is  a  matter  as.  to  which  anything  has 
happened  to  prevent  counsel  from  askine  the  oourt 
for  what  he  asked  for  here.  He  asked,  that  the 
court  should  hear  and  determine  according  to  their 
jurisdiction  what  it  thought  ought  to  be  done  in  the 
matter  of  costs,  and  he  has  moved  his  rule  asking  for 
an  order  that  they  should  hear  and  determine  the 
application  that  Miss  Sandercock  should  pay  the 
corts.  That,  in  my  opinion,  clearly  involves  the 
minor  or  consequential  result  that  the  order  which 
made  tiie  assessment  committee  pay  Miss  Sander- 
cock's  costs  at  any  rate  should  be  reviewed  by  the 
court  of  quarter  sessions.  I  think  the  greater  indudes 
the  lesser,  and  had  it  been  necessary  we  should  have 
marked  the  rule.  I  think  the  right  form  of  order  is 
that  the  court  of  quarter  sessions  should  be  directed 
to  hear  and  determine  the  application  made  bv  counsel 
for  t^e  appellant  t^  vary  ti^e  order  of  special  sessions 
in  the  matter  of  the  costs,  and  then  they  can  give 
such  relief  as  they  think  fit,  and  if  the  appellants 
think  fit  to  waive  any  part  of  their  daim,  that  is  a 
matter  we  have  nothing  to  do  with.  I  am  of  opinion 
that  the  court  of  quarter  sessions  had  jurisdiction, 
and  they  have  said  on  the  face  of  their  judgment 
that  iliey  would  have  entertained  the  matter  but  for 
the  fact  that  they  thought  they  had  not  jurisdiction. 

WiLi£i,  J. — I  am  of  the  same  opinion.  Upon  the 
matter  of  form  I  think  this  is  perfectly  right,  because 
what  took  place  in  the  court  below  amounted  to  this : 
The  appellants  asked  for  exactly  the  order  they  ask  for 
now— that  is  to  say,  they  asked  the  court  of  quarter 
sessions  to  give  them  the  costs  before  the  special 
sessions,  but  then  their  counsel  added:  "If  you 
make  the  smaller  order — ^namely,  that  I  should  be 
relieved  from  these  costs  which  I  have  been  compelled 
to  pay,  I  make  no  request  at  alL|'  The  court  did 
not  accept  that,  and  therefore  I  think  the  appellants 
are  remitted  to  their  original  demand  to  the  quarter 
sessions — ^namcJy,  to  hear  and  determine  their  applica- 
tion for  their  costs  in  the  court  below. 

Then  as  to  the  important  matter  of  substance  my 
view,  shortly  put,  is  this :  That  the  language  of  the 
section  here  is  not  sufficiently  definite  to  enable  me  to 
say  with  absolute  certainty,  looking  at  the  mere  words 
which  are  used,  whether  it  should  be  read  so  as  to 
indude  power  to  deal  with  the  costs  below  or  not,  and  I 
think  dther  construction  might  be  adopted  without 
doing  violence  to  the  language.  When  that  is  the 
case,  it  is  legitimate,  I  think,  to  look  at  the  conse- 
quences which  would  happen  in  either  the  one  view 
or  the  other.  If  the  view  which  has  been  pronounced 
by  my  lord,  and  in  which  I  entirdy  agree,  is  accepted, 
it  enables  tiie  oourt  of  quarter  sessions  to  do  com- 
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plete  jufttioe  b©t«reen  the  partiei*  li  the  Gontrapy 
Tiew  preTail,  acd  U  the  power  to  quarter  a&iaioGt  is 
Emit^  to  dealing  with  tlie  qii«fltioti  of  amount^  it 
ieeiDS  to  enQ  ihat  the  graateit  uijiiittoe  might  follow* 
With  the  reatoni  whioh  my  lord  hfti  given  I  h&g 
to  ex|«Mi  1117  entire  agra«iiient. 

CHAJilfKLli,  J,— I  entirely  agre»  that  aa  these  wordi 
are  capable  ol  beariDg  tbe  meaaiiig  oontauded  for 
by  the  ameMmeut  oammittee,  aod  at  there  would 
be  very  great  inconveiiieiice,  and  poiiibly  injustice, 
if  we  did  not  to  hc^ld^  we  are  jaitifi^  in  holdiaj; 
thd  view  expreaaed  by  my  lord  and  my  brother  WiUa< 
ijpoii  the  quoatitm  of  form  I  ahoald  like  to  lay  a 
word«  The  point  is  relied  upon  that  there  has  b^e  j 
00  dUtinct  demand  for  the  performance  of  what  the 
mafidamtts  iA  to  go  for.  A  demand  ii  uo^sessiry  in 
order  to  mftke  a  refnial  a  ground  for  winditma^  in 
mofit  ciii«9|  and  a  r^^fu^al  to  do  the  duty  is  that 
which  giYdB  the  juriadiotion  to  the  court  t^  iasue 
m  mandamus ^  and  the  duty  h^re  ia  to  hear  and 
determine  an  applicatioQ  whtchi  accordiDg  to  the 
ylew  we  take  of  the  leotiona,  the  oonrt  had  pOi^er 
to  entertain,  and  which  they  refuied  to  enter- 
tttm.  on  the  ground  that  in  their  Tie  #  they  had  no 
fin^h  power*  The  maridamus  goea  to  tbern  not  to 
make  any  partioular  order,  but  to  heat  and  determine 
the  matter*  and  make  such  order  a»  they  in  their 
diauretion  think  fit  and  right. 

If  the  order  aa  to  coeta  made  by  the  apeoial 
aeaiiDiis  were  to  stand  aa  a  separate  thing  wiih 
which  the  quarter  Bessiont  ha4  no  po^er  to  deal, 
of  oonrie  th-i  greateat  injastice  woutd  result,  and  this 
oaae  ii  an  ^xaot  illustration  of  it  The  party  who  had 
been  aucceisful  on  the  appeal,  and  who  ought  to  have 
be0D  successful  before  the  apecial  sesnions,  would 
remain  liable  ttill  to  pay  the  costs  which  were  ordered 
to  be  paid  by  hiui  when  it  was  a  up  posed  that  he  was 
n  it  incOMiful^  Of  course  tbatia  a  great  in  justice.  On 
tli#  o  their  band  J  if  the  order  as  to  coata  fail  and  there 
ii  no  order  as  to  costs  before  the  special  aesftious, 
alcnost  ^qual  injustice  in  certain  canes  mtgbt  be  dooe. 
Supp  >siDgn,  f^r  instance,  that  origlually  the  appeal 
bad  hma  agdmst  an  aissssmea^.  of  £100,  a  ad  sup- 
posing that  that  had  been  rt^duce^*  and  that  then  the 
council  for  the  committee  asked  for  another  ii 
there  had  been  any  change  of  getting  it.  That 
ia  the  substance,  I  think,  of  what  he  says,  but 
tt  i«  qnite  unimportant  what  he  asked  the  quarter 
sessions  to  do,  proTided  it  is  clesr  he  did  ask 
them  to  exercise  jurisdiction  and  they  erroneously 
h^d  that  they  bad  not  that  juriadiution.  This  is 
quite  enough  to  enable  ns  to  grant  the  rtiandamita  in 
the  form  in  which  it  ia  bpre^namelyi  to  hear  and 
determine  ace  >rding  to  law  the  matter  of  an  application 
«nd  although  he  has  put  hif  application  apparently  in 
terms  whtcti  are  not  exactly  correot^  that  ia  the  efifeet 
of  what  is  aaked* 

SolioitovB,  Oarihmif  cfe  Wheeler,  for  Chraham  if-' 
Grakamf  Fowey  ;  Bdlt  Stuart,  May^  *^  Hornt^  for  Jo  An 
B^a^miM  {Uarlyon  r^  Skphm%),  St.  Austell* 


From  K,  B*  Div<  .      t     ^  22  23  *     ' 

(Yaugh.^  Wmiama.  Romer,  and      j^     ^^  \^^ 

SAiiUERiON  V,  Blith  Thbatbb  Co<  {LtMlTED) 
AITD  HOPB*   (eti) 
PracHm — OmU^Defmdant  Joined  in  the  nlUmnUve— 
LictMHitf  rt/  unauceeii/ul  eO'^dtfmdaTd  to  patf  costs  of 
sitccese/ul  co^thfemlaM^Judimiufe  Act^  1890,  i*  »%^ 
RtAlu  of  Stipreme  OouTt,  ord.  16,  r*  4 ;  ortL  66,  r.  1, 
In  an  mcthn  brought  agaimt  two  defmdanta  in  the 
alternative,  and  trkd  with  a  jurt^,  the  Judge  hfld  thai 
there  was  not  good  cause  to  deprive  one  of  the  defewiante 
of  Oiete  OS  ajaiiwi  the  pkUfdiff,  hut  yei  kwis  of  c^nimi. 
thai  the  co8t9  so  occaeioti^  oitgM  properly  to  he  horm  htf 
the  other  defendant.     Tie  aceordingly  ordered  the  plain- 
tiff  to  pay  these  coats  in  the  Jlrst  instance  and  then  to  mU 
ikem  to  hi$  own,  and  to  have  them  paid  to  him  hy  the 
ntfi^  defendant* 

HM,  that  thejudye  had  Juriididion  to  make  iuck  an 
order. 

Appeal      by     the      defendant     company     from 
Grant  bam  f  J. 

The  facta  were  thus  itated  in  the  written  judgment 
of  Stirling,  L.J. : 

Ttoia    action   waa  brought   originally   againat  the 
Blyth    Theatre   CJo.    alotie,    to    recover    a    anm    of 
£lQd  lis  6d*  for  work  done  and  matierialB  supplied 
in  connection  with  the  defend ^.nts*  theatre  at  Blyth. 
The  statement  of  claim  alleged  that  the  work  ww 
done  and  the  materials  supplied  at  the  request  of  the 
company  by  their  agents,  HCesars.  Hooe  &  M*xwelU 
the  architecta  employed  by  the  defendintsin  buUdrng 
the  theatre.     By  their  defence  the  compauy  denied 
(amonKBt  other  thinga)   that  they  or  their   agents 
requested  the  plaintiff  to  supply  materials  or  do  work 
as  alleged  in  tbe  statement  of  claim,  and  also  set  up 
other   defences  imfuaterial   to   be  atatad    in    detaiL 
Thereupon  the  plaintiff  took  out  a  aummons  for  leate 
to  add  William  Hope,  the  architect  of  the  cimpany, 
as  a  defendant  t^  the  action,  and  an  order  was  made* 
dated  the  29th  of  January,  1002,  gi^iog  the  pUintiff 
liberty  to  amend  the  writ  by  adding  the  name  of  Hope 
aa  a  defendant  to  the  action,  and  to  amend  the  state- 
ment of  claim  by  claiming  in  the  alternative  Bgainst 
Hnpe  the  same  sum   as   th*t  claimed    against   the 
company,    and  in  further  alternative  claiming  the 
aame  sum  against  Hope  by  way  of  damages  for  breach 
of   warranty  of   authority  to    order  the   work  and 
materials,  and  the  qnestion  of  oosts  of  and  incident  to 
the  applioafion  was  re«ervedp    The  writ  and  statement 
of  claim  were  amended  accordingly.     The  company 
put  in  an  amended  defence,  alleging  that  Hope  had 
no  authority  to  employ  the  plaintiC    The  defendant 
Hope,  by  bis  defencei  denied  thit  he  was  the  agent  of 
the  company,  and  aet  up  other  defences  identical  with 
those  set  up  by  the  company*     At  the  trial  the  jury 
found  a  verdict  f^ir  the  pUiatiff  against  the  defendant 
company;    and  tberenpon    the  judge   ordered  that 
judgment  be   entered  for   the  plai  ittff  against  the 
company    and    for    the  defendant    Hope*   and  also 
ordered    that  the  defendant  Hope    should    recover 
against  the  plaintiff  oosta,  to  be  ascettamed,  and  that 
tbe  plaintiff  should  recover  coats  against  the  defendant 
company,  to  be  taxed,  and  also  ttie  pUintifiTs  taxed 
c^sts  occasioned    by   joining  the  defendant    Hope, 
iacluding  the  costs  which  the  plaintiff  was  adjudged 
to  pay  to  the  defendant  Hope. 

(«.)  Beported  by  R.  B*    CAKPBEtx,   B?q*,   Bar- 
,  riflter-at-Law, 
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The  learned  jndffe  save  leave  to  the  oompany  to 
appeal  from  so  much  of  the  jadgment  at  directed  them 
to  pay  to  the  plaintiff  oosts  inoorred  by  joining  the 
defendant  Hope,  inclnding  the  costs  which  the  plain- 
tiff was  orderM  to  pay  to  the  defendant  Hope.  An 
appeal  was  accordingly  bronght,  but  to  it  the  defend- 
ant Hope  was  not  a  party. 

Ord.  65^  r.  1»  so  far  as  material,  is  at  follows : 
"  Babject  to  the  provisions  of  the  Acts  and  these  mlet 
the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Court  •  .  •  shall  be  in  the  discretion  of 
tiie  court  or  a  judge  •  •  .  provided  •  •  .  that 
when  any  action  ...  is  tried  with  a  jury  the 
costs  shaU  follow  the  event  unless  the  judge  by  whom 
such  action  ...  is  tried  or  the  court  shall  for 
good  caute  otherwise  order." 

The  Judic%ture  Act  of  1890,  s.  5,  provide  i  as 
follows :  '*  Subject  to  the  Supreme  Oourt  of  Jodica- 
ture  Acts  and  the  Bules  of  Court  made  thereunder 
•  •  •  the  costs  of  and  incident  to  all  proceedings 
of  the  Sopreme  Court  •  •  •  shall  be  m  the  dis- 
cretion of  the  court  or  judge,  and  the  court  or  judge 
shall  have  full  power  to  determine  by  whom  and  to 
what  extent  such  costs  are  to  be  paid.*^ 

Ord.  16,  r.  7,  provides  that  '*  where  a  plaiotiff  is 
iu  doubt  as  to  the  person  fron  whom  he  is  entitled  to 
redress  he  may  •  .  •  join  two  or  more  defendants 
to  the  intent  that  the  question  as  to  which  (if  any)  of 
the  two  defendants  is  liable  and  to  what  ezteot  may 
be  determined  as  between  all  parties." 

Manidy,  K.C,  and  ShorU,  for  the  appellantr.— No 
doubt  ord.  65,  r.  1,  gives  the  court  a  wide  disiretion 
as  to  costs,  but  this  is  not  a  case  where  a  defendant 
was  added  to  enable  the  court  to  do  justice  between 
the  parties.  Hope  was  merely  added  for  the  con- 
venience of  the  plaintiff,  in  order  that  she  might  have 
two  strings  to  her  b)w.  If  she  had  brought  her 
action  agaiott  Hope  alone  she  could  not  have 
succeeded,  and  it  is  not  just  that  she  should  be  able 
to  cast  these  costs  upon  the  company.  [Yauqhav 
Williams,  L.  J. — ^As  to  Hope  being  a  proper  party, 
ord.  16,r.4.  enables  one  to  join  as  defendants  m1  persons 
agdnst  whom  a  right  to  relief  is  alleged  to  exist  in 
the  alternative.  A  elaim  against  an  agent  and  a 
cUdm  against  a  principal  are  quite  inconsistent  one 
with  the  other,  but  are  they  not  both  proper  parties  ? 
Before  the  Judicature  Act  there  was  no  power  to  try 
alternative  causes  of  action— at  least  at  common  law. 
The  result  of  order  16  is  that  you  get  power  in  one 
writ  to  insert  two  or  more  inconsistent  alternative 
Oiuset  of  action  against  two  or  more  different  persons, 
the  object  beins  to  save  expense.  The  term  **  proper 
party"  is  used  in  ord.  11,  r.  1  (g),  under  which  a 
person  in  Bngland  may  be  liable  and  also  anot*ier 
person  out  of  the  jorisdictioo,  both  being  "proper 
parties."]  [Rokbb,  L.J. — How  can  you  say  Hope 
was  not  a  proper  party  in  view  of  ord.  16,  r.  7  P] 
Absolute)  justice  could  have  been  done  as  between  the 
plaintiff  and  the  defendant  company  without  joining 
Hope.  Costs  of  this  kind  hive  always  been  recovered 
as  damages,  and  if  the  pl«intiff  reclaims  payment  of 
Hope's  costs  as  damages  it  most  be  on  the  ground 
that  they  were  reasonably  incurred  by  reason  of  the 
representation  of  the  agent  [VAxroHAir  Williams. 
L.J.,  referred  to  Hammond  v.  Bussey,  20  Q.  B.  D. 
79,  36  W.  B.  Dig.  65.]  Tbete  are  not  costs  incorr^Kl 
by  the  plaintiff,  but  they  are  costn  which  the  plaintiff 
hat  been  ordfred  to  pay.  [Bombb,  L.J. — If  the 
plaiutiff  was  ordered  to  pay  the  costs,  are  not  the 
costs  so  paid  costs  incorred  by  hf»r,  the  plaintiff  P] 
The  order  joiniog  Hope  as  defendant  expressly  pro- 
vides for  the  costs  being  reserved.  Oreen  <k  Burbey  v. 
Goodyear^  reported  in  a  note  to  The  River  Lagan, 
6  Asp.  M.  L.  C.  281,  36  W.  B.  Dig.  64,  was  the  first 


case  in  which  an  unsnccessf  ol  defendant  was  ordered 
to  pay  a  successful  co-defendant's  cost*.  [SuBLnro, 
L.J.,  referred  to  Budow  v.  Great  Britain,  <tc.,  Asiur- 
ance  Co,,  29  W.  B.  585,  17  COu  D.  600.]  Unless  there 
is  a  question  to  be  decided  as  between  two  defendants 
there  is  no  jurisdiction  to  make  one  pay  the  oosts  of 
the  other. 

They  also  cited  the  following  cases:  CotUn  v. 
Wright,  6  W.  B.  123,  8  Bx.  D.  647 ;  Child  v.  Stanning, 
27  W.  B.  462,  11  Ch.  D.  82 ;  The  My$tery,  5  W  R. 
414,  [1902]  P.  115 ;  Shaw  v.  Smith,  35  W.  B.  188.  18 
Q.B.D.  193;  In  re  Fisher,  42  W.  B.  241,  [1894]  1 
Ch.  450;  McCheane  v.  Oyles,  [1902]  1  Ch.  911. 

Soott'Fox,  K.O.,  and  Woodcock,  for  the  plaintiff,  the 
respondent. — Any  person  liable  to  be  sued  can  bs 
ordered  to  pay  any  other  party's  costs.  Although 
the  plaintiff  miffht  have  applied  under  ord.  21,  r.  9, 
that  Hope  shomd  pa^  the  oosts,  yet  the  plaintiff's 
only  relevant  allegation  against  liim  failed*  He 
had  not  ordered  the  go<Ms  for  himself.  There 
is  here  one  essential  cause  of  action,  which  can 
be  tried  between  all  three  parties.  Hope  was  there- 
fore a  proper  party  to  the  action.  If  the  appellants 
had  objected,  ttiey  might  have  appealed  at  the  time. 
The  judge  had  jurisdiction  to  order  costs  as  to  all 
parties. 

They  cited:  Honduras  LUer- Oceanic  Railway  Co, 
V.  Lefevre,  25  W.  B.  310,  2  Ex.  D.  301;  Massey 
V.  Heynes  &  Co.,  36  W.  B.  834,  (1888)  21  *Q.  B  D. 
330;  Bostock  v.  Ramsay  Urban  District  Council,  48 
W.  B.  254,  [1900]  2  Q.  B.  616:  Be  .netU  &  Co.  v. 
McUunuith  ^  Co.,  45  W.  B.  17,  [1896]  2  Q.  B.  464. 

Maniity,  K.C.,  in  reply. 

Cur.  adv.  vult. 

July  30.— Bombb,  L.  J.— This  action,  seeking  relief 
in  the  alternative  against  the  two  defendant!,  w«s 
rightly  brought  under  ord.  16,  r.4 — see  Honduras  InUr- 
Oceanic  Railway  Co*  v.  Lefevre,  and  Bennetts  d:  Co*  v. 
McHwraUh  dt  Co.  The  rule  is  a  beneficial  one,  and  a 
plaintiff  who  rightly  brings  such  an  action  as  the 
present  ought  not  to.  be  mulcted  in  costs  by  reason  of 
bis  taking  advantage  of  the  rule  in  a  proper  case. 
Under  the  Judicature  Act,  1890,  s.  5,  and  ord.  65,  r.  1, 
the  court  has  full  power  over  the  costs  of  all  parties 
of  such  an  action.  And,  in  my  opinion,  it  has  juris- 
diction to  order  the  plaintiff  to  pay  the  oosts  of  tiie 
defendant  against  whom  the  action  fails,  and  to  add 
thoie  costs  to  his  own  to  be  paid  by  the  defendant 
against  whom  the  action  has  succeeded,  and  whose 
conduct  hat  necessitated  the  action.  This  jurisdiction 
has  been  frequently  exeroiiel  in  Chancery  in  proper 
cases,  and  can,  of  course,  be  exercised  in  the  King  s 
Bench  Division.  Tae  coats  so  recovered  over  by  the 
plaintiff  are  in  no  true  sense  dam^g^'S,  but  are  ordered 
to  be  psid  by  th9  unsuccessful  defendant  on  the 
g^und  that  in  sueh  an  actioa  as  I  am  considering 
those  costs  have  been  reasonably  and  properly  incurred 
by  the  plaintiff  as  between  him  and  the  last-named 
defendant.  See,  by  way  of  illustration.  Child  v. 
Stenning,  where  it  will  be  seen,  on  looking  into  the 
facts  of  that  case,  that  Sir  G^rge  Jeiset  M.B.,  at; 
p.  87  (1 1  Ch.  D.)f  made  exactly  such  an  order  as  I  have 
been  indicating.  The  modem  practice,  in  order  to 
avoid  circuity,  liat  been,  in  such  cases  where  there  has 
been  no  jury,  to  order  the  unsuccessful  defendant  to 
pay  directly  to  the  sucoesef cd  defendant  his  costt — see 
Rudow  V  Great  Britain  Mutual  Life  Assurance  Society. 
Bat.  of  course,  a  judge  hat  jurisdiction  to  foUoir  thi 
old  practice  if  he  thinks  fit  to  do  so,  and  ought  to  do 
so  when  necessary,  as,  for  example,  when,  having 
regard  to  ord.  65,  r.  1,  diffionlttet  would  other wiie 
arise  by  reason  of  the  trial  being  with  a  jury.  I 
think,  therefore,  that  in  the  present  case  Granuiam, 
J.,  had  jurisdiction  to  mtke  the  order  he  did.    Or 


VoLm.  [KoT,«,imi         THE   WEEKLY   REPORTER. 


S5 


CoTOT  OF  Ajfbal,      BAimaitaoy  i>.  Blytpb  TmATBg  Oo.  (Lnarro)  AimHora.      Ooctt  ofAp«ai^ 


cOTiwe,  in  axerciamg  the  jimBdiction,  a  judge  »^o»^^ 
liave  r€^g»fd  to  the  circumfltanees  of  tbe  ca^se^  wid  be 
Mtiftflea  thftt  it  is  juit  tbat  the  Timacoeaaful  defondaut 
ftioald,   either  directly  or  indirectly,    have    to  pa? 
the  ooitft  of  the  saccesafml  defendant*     In  the  pfOMiit 
ctiie   I   do    not   think    that   I   myself   should   havo 
uvwm    to   the    defendant   Hope,    having   regard    to 
bis  defence*  and  conduct,  any  costs  «h*tRV^r.  either 
aa  against  the  pUiatiff  or  co-defendant.     But  I  do 
not  tbink  it  is  op«n  to  the  appellant  on  this  appfl*l 
to  go  into  the  qrieation  whether  tbe  d«*f8ndaQt  Hipe 
should  have  been  pwd  his  costs,  for  the  foUo^^ing 
reasoni:  No  doubt  at  tbe  trial  the  pUintiff  did  not 
qiiMtion  Hope's  right  to  costs.     Bat  the  question  a« 
to  c<»ti  wat  adjourned.     At  the  adjonrnment  H>pe 
wa«  not  present,   but  the   app*fllant  company  w^b 
present.     If  the  company  bad  taki^n  the  point  that 
Hope  ought  not  to  have  bad  his  t!o«ta,  Hope  could 
have  been  brought  before  thfs  court  again  and  the 
mitter  been  fully  argued  and  decided.     But  the  c-*m- 
pany  did  not  raise  the  point,  and  I  think  the  company 
and  the  plaintiff  muit  be  taken  to  h*ve  agreed  that 
^h«m  WW  na   "good  cause"  shown   for  depriviog 
m^m  of  costs  tinder  ord.  65,  r.  1.    The  only  point 
argued  by  the  compmy  was  that  the  court  h*d  no 
mrisdfctioa  to  add  Hope's  costs  to  the  plaintirs,  and 
in  that  way  orfler  the  company  to  pay  them,  and  I 
think  it  is  too  Into  now  for  the  conopauy  to  argue  that 
tbe  defendant  Hope  never  ought  to  have  had  his  ooBts 
proTid#d  for  as  ihey  have  been.     I  tnmk,  moreoTsr, 
that  the  leave  to  appeal  was  given  on  the  question  of 
iafiidiction  only,  and  this  view  is  borne  out  by  the 
tio'ioe  of  appeal  and  by  the  fact  that  the  defendant 
tMom  11  not  before  this  court.     Acd,  lastly,    with 
Inmrd  to  the  snggeation  that  the  costs  of  Hope  have 
|"b3ii  made  to  include  coits  of  the  issues  on  which  be 
t  f>uled»  I  nfcd  only  ssy  that  the  taxatim  of  those  coit* 
^  was  in  the  pre  fence  o!  the  company,  and  that  it  ii  too 
late  DOW  to  question  the  amount  taxed. 


BmMMSO,   L.J..  after    stating  the  facts  as  above, 
I  €0ntiitil9d :  The  E^t  and    most  important  qtieation  to 
]h%    couiideMd  is    whether    the  learned    judge    had 
inrisdiouon  to  make  the  order  app*?aled  from.    If  the 
'  iction  had  been  tried  by  a   judga  without  a  jary  the 
c3STi  would  have  been  entirely  in  tlie  discretion  of  tbe 
itjidie,  and  be  would  have  had  power,  in  the  exercise 
of  bis    discretion*  to  oraer  the  defendant    company 
fir»t  t>  p*y  to  the  pUintiff  the  coats  oceaaioned  to  the 
.plaintiff  by  i  >ining  Ho^^e  as  a  defendant,  and  secondly 
to  pay  to  the  defrndaut  Hope  bis  costs  of  tjie  action. 
Inaimnch  af  the  action  was  tried  by  a  jury  the  coats 
of  the  d^f«ndant  H  pe  b*d  to  foUow  the  e?*^nt,  and 
the  plaintiff  haviog  faU^d  m  against  H  >pe.  was  b:mnl 
to  pay  his  costs  unless  th«  judge  f.>r  good  cause  other- 
wiie  ordered.      As  the  learned   judge  did  not  other- 
wiie  order  it  must  he  taken  for  tbe  purpose  of  d*  almg 
with  tbe  question  of  jurisdiction  that  good  cause  dia 
not  exist;     It  mtwt  alto  be  taken  that  the  learned 
iudire  was  of  oj.iaion   that  as  between  Hope  and  tbe 
defendant  company  the  costs  of  the  former  ought  to 
be  bame  by  the  Utter,  and  the  question  is  whether  he 
had   jurisdiction  to  give   effeot   to    this    opmioa  by 
mj^iug  the  order  which  he  did*  j     x       ;* 

The  defendant,  Hope,  was  made  a  defendant  nntler 
the  po-rers  conferred  by  ord.  16.  rr,  7  and  11. 
Prwously  to  the  Judica^ture  Act,  IS ^3,  there  was  no 
piwtr  to  join  two  persons  as  defendants  in  this  way 
idtber  at  law  or  in  equity  ;  but  undi-r  the  present  rales 
it  has  b?en  held  that  an  action  in  such  a  form  as  the 
present  is  t  ne  capable  of  bsin^  maintained,  and  tba^, 
aoT  defendant  to  such  ati  action  is  a  proper  patty  t  > 
it-  S€e  Honduras  6U  t*  Le/tvrt;  MnsBry  v.  Jlatjm^^. 
Queitionf,  bowaw,  of  a  «'^»*^^kind  to  that  now 
under  consideratioD  arose  and  had  to  be  dealt  wttb 


by  the  CSonrt  of  Chancery  prior  to  the  Jndtcatare  A©lj 
1873;  for  it  was  the  rule  of  that  couet  that  all 
persons  materially  interested  in  the  sabject -matter  of 
the  snit  ought  generally  to  be  made  parties  as  plamtiffs 
or  defendants  to  that  the  court  might  be  enabled  to 
do  complete  justice  by  deciding  upon  atid  setthng 
the  rights  of  all  pereons  iutereated  :  see  Mitford  on 
Plea^iiog,  p*  IM.  Ord,  65-  r.  27»  regulation  37, 
directs  that  the  rules,  orders,  and  practice  of  any 
court  whose  juriadiotion  has  been  transferred  to  the 
High  Court  of  Justice  relating  to  costs  existing  prior 
to  the  commencement  of  the  Jndicature  Act,  1873, 
shall  so  far  as  not  inconsistent  with  the  principal 
Act  and  tbe  rules,  remain  in  force  and  bs  applicable  to 
costs  of  the  same  or  analogous  proceeding.  The 
mode,  therefore,  in  which  the  Court  of  Chancery 
dealt  with  the  oosts  of  defendants  to  chancery  suits 
affords  an  analogy  which,  in  my  opimon,  ought  to 
guide  tbe  court  on  the  pretent  occasion. 

Now,  in  suit§  where  persons  were  made  defendants 
for  the  purpose  of  compljiag  with  the  rule  just  stated, 
the  Cottit  of  Chancery  had  full  judsdiotion  when  dis- 
poaing  of  a  suit  on  its  merits  t.>  deal  with  the  costs 
of  such  parties  and  to  decide  by  who-a  th*y  should 
be  borne.     If  the  court  was  of  opimon  that   their 
costs  ought  to  be  borne  by  a  co-defendant,  the  regular 
practice  was  to  direct  the  plaintiff  to  pay  them  in 
the  first  instance  and  then  to  add  them  to  his  own 
and  to  have  them  over  against  the  de^niant  who 
wss  ti  bear  them:  s»e  for  example  Hknktnsoi^y.  B., 
n  Beav.  588,     When,  however,  a  suit  was  mstituted 
by  the  Attorney- a  ^ner*!  tx  ofi^Jo  the  practice  was 
difF.rent;  for,  a*  tbe  Attorney- General  could  not  be 
ordered  to  pay  costs,  oosts  were  ordered  to  be  paid 
directly  by  one  defendant  to  another:  seeAttfin^jf- 
Oentnd    v.    Corporation    of    Chff^Ur.    U  B*av,    339. 
After  the  Judicature  Act!  came  into  operation  this 
practice  was  alt-: red  by  the  Court  o!  Apped  in  L^idvw 
T   Qr^t  Britithi  Mtdual  Life  Amivan^^e  SoctMy,  and  it 
was  laid  down  that  the  proper  form  of  order  was  to 
order  the  defendant  liable  to  e^sts  as  between  him - 
Bblf  and  his  co-defendant  to  pay  them  to  the  co- 
defendant.       Sir    G,    Jeisel,    M.E.    said    t-^** J^e 
machinery  which  had  bsnen  adopted  by  the  Court  of 
Chancery  was  no  longer  either  necessary  or  useful, 
hut  was  mischievous.      I  understand  this  to  mean 
that  it  was  no  longer  necessary,  because  under  the 
Judicature  Acts  and  Rales  the  court  had  full  power 
to  order  one  defendant  to  pay  costs  to  another,  and 
that  it  was  mischievous  because  the  pUintvff,  wbo  was 
ordered  to  pay  costs  in  the  first  instance  and  then  to 
have  them  over  against  a  defendant,  ran  the  risk  of 
losing  tbem  if  the  defendant  proved  to  be  insolvent, 
TheShai^ge  of  p.a^tice  appears  to  "^^^  *' J,^*^  ^^ 
allowed  to  say  b\  to  be  perfectly  proper,  and  I  think 
tbat  the    new    praotice    ought    to    be    adhered    t^ 
wherever  it  ia  practicable  to  do  so,  i;^„wi« 

It  appears  to  me  that  this  prsc^ice  is  ^^^J.  ^PPll';'^^^^^ 
to  a  case  in  whi.h  a  judge  hMs  tha^  there  is  not 
good  cause  to  deprive  one  defendant  of  costs  against 
ttie  plaintiff  under  the  last  clauss  o£  ord.  6o,  r.  1,  and 
yetU  of  opinion  that  the  costs  so  occasioned  ought 
proceriy  to  be  borne  by  another  defendant.  In  that 
^tTWtbings  it  seems  to  me  that  for  the  f-^^^^ 
of  justice  recourse  may  and  ought  to  be  had  to  the 

^^Kb"^  observed  that  wb.n  the  Caurt  of  Chancery 
ordered  the  costs  of  one  defendant  to  be  P*^^  bf /J^^^ 
plaintiff  and  added  to  bis  own,  and  1  he  ^l*'^* J^. J^ 
borne  by  another  defendant,  the  court  wss  not  giving 
substantive  relief  by  way  of  indemnity  or  ^^^^^^ 
other«is.,  but  was  simply  eiterct.iog  its  V^^^^^f'^^ 
over  the  <;osts  of  a  pending  su  f .  ^his  ^^^^^^^^^^^ 
of  order  was.  as  Sir  G,  J*^Bi^l  <^*Ui  it,  *^*^^^^^^^^ 
[  for  properly  dispoeing  of  the  costs,  and  this  is  shown 
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by  the  ohaDge  in  the  form  of  order  when,  as  in  the 
case  of  the  Attomey-Gkneral  being  plaintiff,  the 
plaintiff  could  not  be  ordered  to  pay  coats.  Haviog 
regard  to  this,  and  to  the  express  directions  of  ord.  65, 
r.  27,  regalation  37, 1  think  that  the  term  costs  in 
section  6  of  the  Judicature  Act,  1890,  ought  to  be 
read  as  including  costs  which  a  particular  party  may 
be  ordered  to  pay  in  the  first  instance  send  then  to 
have  over  against  another* 

For  these  reasons  I  think  that  the  learned  judge 
had  jurisdiction  to  make  such  an  order  as  he  has 
made. 

It  is  said,  howeyer,  that  the  learned  judge  did  not 
properly  exercise  the  jurisdiction.  To  this  there 
appear  to  me  to  be  two  answers.  Jh  the  first  place 
it  is  w^  settled  that  the  Oourt  of  Appeal  wiu  not 
review  the  discretion  of  the  judge  of  first  instance, 
even  alUiongh  he  has  given  leave  to  appeal,  uuless 
there  has  been  a  di«r^ard  of  principle  or  a  mis- 
apprehension of  facts :  aee  In  re  Oiloert,  33  W.  B. 
832,  28  Oh.  D.  649 ;  Yourig  v.  Thomae,  40  W.  B.  468, 
[1892]  2  Oh.  134.  In  the  present  case  I  am  not 
satisfied  of  the  existence  of  either.  Secondly,  the 
defendant  Hope  has  not  been  made  a  party  to  the 
preient  ai>peal,  and  in  his  absence  it  appears  to  me  to 
be  impossible  to  do  complete  justice. 

For  these  reasons  I  think  that  the  appeal  ought  to 
be  dismissed. 

Yaxtohav  Williams,  L.J.— I  concur  in  the  judg- 
ment of  my  learned  brethren  because  I  think  there  is 
jurisdiction  under  the  old  Ohancery  practice  for 
ordering  recoupment  of  costs  directed  to  be  paid  b^ 
another  litigant.  It  may  be  necessary  to  exercise  thii 
jurisdiction  in  a  case  like  the  present,  where  there  are 
claims  against  alternative  defendants,  and  the  issues 
are  tried  by  a  j  ary.  But  ^nerall^  I  think  that  under 
the  Judicature  Act  this  jurisdicnon  should  only  be 
exercised  in  exceptional  cases;  and  in  the  present 
case  I  cannot  help  doubting  whether  tiie  learned 
judge  had  present  to  his  mind  either  the  question 
whether  he  ought  to  deprive  Hope  of  costs,  or 
whether,  as  between  Hope  and  the  theatre  company, 
the  company  ought  to  pay  Hope's  costs,  or  whether 
the  defence  and  conduct  of  the  company  wai  not 
reasonable  and  proper  having  regard  to  the  statements 
made  to  the  company  by  Hope,  their  architect.  The 
result  does  not  seem  to  me  very  satisfactory,  but  I 
suppose  it  cannot  be  helped. 

AppeoU  d%$mi$Bed. 

Solicitors,  J.  E.  &  H.  8coU,  for  W.  OharUm,  Blyth ; 
Oihaon  &  WMon^  for  Hannay  &  Hannay,  South 
Shields. 


i 


July  21,  23, 
1903. 


From  E.  B.  Div. 
(Yaughan  Williams,  Bomer,  and 
Stirling,  L.JJ.)  ) 

Db  Habt  v.  Oomfakia  Akokiha  db  Sbottbos 
AUBOBA.  (a.) 

Imwrance—Marine^Time  poUcy-- General  average — 
Conirad  of  affreightmeni^Foreign  etatement^Bdgian 
law. 

A  ehipotoner  effected  mth  underwritere  a  time  policy 
of  insurance  on  his  ship  containing  the  following  clause  : 
**  General  average  payable  according  to  foreign  statement 
if  so  made  up  or  York- Antwerp  rules  if  in  accordance 
with  contract  of  affreightment,''  The  shipoumer  sub- 
chartered  the  ship  to  third  parties,  and  by  the  terms  of 

(a.)  Beported  by  J.  L  Stiblino,  Bsq.,  Barrister- 
at-Law, 


tJiat  charter-party  it  wcu  provided  that  the  ship  might 
carry  a  deck-load  of  timber,  and  that  "  in  case  of  average 
t?ie  same  to  be  settled  according  to  York- Antwerp  Rules, 
1890,  except  that  jettison  of  deck  cargo  {and  the  freight 
thereon)  for  the  common  safely  shall  be  allowable  as 
general  average.**  The  ship  sailed  for  Antwerp,  and  in 
the  course  of  the  voyage  it  became  necessary  for  the 
steamer* s  safety  tojtUison  part  of  the  deck  cargo.  The 
average  statement  was  made  up  at  Antwerp,  and  included 
jettisoned  deck  cargo  and  freight  thereon.  The  ship- 
owner paid  the  ship*s  contribution  ti  general  average. 
In  an  action  by  the  shipoumer  to  recover  from  the  under-- 
writers  the  amount  of  his  contribution. 

Held,  applying  the  principle  laid  down  in  Harris  v, 
Scaramai^a,  20  W.  R,  ITl,  that  the  parties  having 
agreed  that  general  average  should  be  payable  according 
to  the  foreign  statement  if  so  made  up,  and  the  t^rms  of 
the  contract  of  affreightment  not  being  of  a  special  and 
unusual  character,  which  could  not  have  been  contem- 
plated by  the  parties  to  the  policy  of  insurance,  the  under- 
writers %oere  liable  to  pay  the  shipowner  the  amount  of  hie 
contribution,  notwithstanding  that,  apart  from  the  express 
agreement  in  the  contract  of  affreightment,  the  Belgian 
law  would  not  recognize  jettisoned  deck  cargo  and  freight 
tJiereon  as  being  the  subject  of  a  claim  for  general  average. 

Decision  o/Kennedy,  J.  (61  W.  R.  318,  [1901]  1  K.  B. 
109),  affirmed. 

This  was  an  appeal  from  a  deoition  of  Kennedy,  J. 
(reported  61  W.  B.  318,  [1903]  1 K.  B.  109). 

The  action  was  brought  by  shipowners  agaiost 
underwriters  on  two  policies  of  insuranoe  on  the 
steamehip  Henriette  H. 

The  two  policies  were  dated  the  3lst  of  August, 
1900,  and  the  28th  of  S^p^ember,  1900,  respectively. 
They  were  for  twelve  months,  and  both  contained  the 
following  dause:  "(General  average  pavaUe 
according  to  foreign  stat^mtoit  if  so  mad«  up  or 
Tork- Antwerp  Bules  if  in  accordance  with  contract 
of  affreifthtment." 

Attached  to  the  policies  were  the  Institute  Time 
Olauses,  1900,  including  the  f olio  wiu  g  daose: 
'*  General  average  and  salvage  charges  payable 
according  to  foreign  statement  or  per  Tork- Antwerp 
Bules  if  m  accordance  with  the  contract  of  affreight- 
ment." 

By  a  charter-party  dated  the  11th  of  Octobsr,  1900, 
made  between  the  plaintiff  as  shipowner  and  Biars, 
Dunwody,  &  Oo.  as  charterers,  it  was  agreed  that 
the  Henriette  H.  should  carry  a  caroo  of  wood,  and 
if  the  master  required  it  a  deck-load  from  Pensacola 
to  Antwerp. 

The  charter-party  contained  the  following  clause : 
"Incase  of  average  the  same  to  be  settled  according 
to  Tork- Antwerp  Bules,  1900,  ezceptiDg  that  jettison 
of  deck  cargo  (and  freight  thereon)  for  the  common 
safety  shall  be  allowable  as  general  average." 

The  vessel  sailed  from  Pensacola  with  a  deck-load 
of  timber,  which  was  customary.  During  the  voysge 
part  of  the  deck-load  w^s  jettisoned  for  the  safe^  of 
ship  and  cargo. 

The  vessel  reached  Antwerp  and  there  delivered  the 
remaining  carso.  An  average  adjustment  made  at 
that  port  included  the  deck  cargo  jettisoned  and  the 
freight  thereon  as  the  subject  of  general  average. 
The  plaintiff,  having  paid  tbe  ship's  contribution  to 
general  average,  claimed  to  be  indemnifted  by  the 
underwriters.  It  was  admitted  that  by  the  Belgian 
lav  the  jettison  of  the  deck  cargo  and  tbe  freight 
thereon  would  not  give  rise  to  a  claim  for  general 
average  apart  from  express  provision  in  the  charter- 
party. 

Kennedy,  J.,  held  that  the  underwriters  were 
liable. 

The  defendants  appealed. 


va  LU. 
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O^TTET  09  ATPSAU 


Be  Habt  9.  CoicFAiriA  AnosmcA  di  SsaimoB  Aitsoea. 


Court  of  Affxaxi 


The  following  »  &  trAntlatif^n  of  the  material 
&r>icl«B  o*  the  Bt^jglan  Code  of  Maritime  Commeroe : 

Art*  100  — Failing  speoial  agree ments  between  all 
partiM  coQoertied,  average  looses  are  settled  aocofding 
to  the  following  reguUtione. 

Art,  109.^GoodB  carripd  od  the  Bhip*a  upper  deck 
oontribttte  if  iared.  If  they  are  j^tttaoned  ot 
dama|s«d  by  jetttsotiiDg,  the  owner  has  no  daim  to 
oontribotifin.  He  can  onl^  make  use  of  his  rtghte 
againat  tbe  master. 

Alt.  118.— The  atatemeot  of  iDitc-a  and  damages  is 
made  np  by  expert*  (average  statera)  in  the  pJat^e 
where  tbe  ahip  is  discharged  at  the  icatigatioia  of  the 
commander.  The  experts  are  ttomioated  by  tbe 
Tribaoal  of  Commerce  if  the  discharge  takef  place  in 
a  Belgian  port* 

Art*  119. — The  speclaHsts  noDaiDaled  in  aocordanoe 
with  the  pr^oediog  article  apportion  the  loaiea  and 
damaget.  Tbe  apportionment  becomes  legally 
binding  on  approval  by  the  tribunal, 

J.  d.  ffiimilton,  KC.t  and  J,  J?,  Atkin,  for  the 
app«llanti*— Th«  foreign  law  ii  that  whioh  goveros 
the  g4>ntrral  law  of  average,  and  the  adjuatmenl  ia  not 
intended  to  be  eoDclasive  unleis  made  in  conformity 
with  the  foreign  law*  In  tbe  preaput  case  th*5 
foreign  statement  was  to  be  binding  on  the  defendai^ta 
in  auoor^ance  with  the  Belgian  code,  the  provisioDS 
of  which  the  defendant*  could  ascertain.  But  they 
ongbt  not  to  be  made  liable  under  special  proTiatona 
contained  in  a  oontfact  to  which  they  were  not 
patties* 

They  referred  to  Mavror,  0(xan  Marine  Insurance 
Cq,,  23  W.  B*  im,  L.  E.  10  a  P*  4U;  ffendrkks  v. 
Amiralasian  Insurante  Co.,  22  W.  R*  947,  L*  H.  9  C.  P, 
460 ;  Earria  v.  Scaram^tnga,  20  W*  R*  711,  L*  E,  7  C.  P* 
481 ;  Th*  Brigella,  [1893]  P.  189,  41  W.  E*  Dig.  192  ; 
Dkktmon  t.  Jardiae,  16  W.  E.  1169,  L.  E.  3  C*  P. 
6^  J  and  Montgomery  t£'  Co.  v,  ImkmnUy  Mutual 
Marine  Aimran^  Co.  (Limited),  50  W.  E,  440,  [1002] 
I  K.  B,  7M, 

Cari'tr,  K.C*t  and  De  Hart,  for  the  raipondent, 
f«f«rrtd  to  Strang,  Steely  tt  Co,  v.  A.  Scott  tJt  Co.,  38 
W.  E*  452,  14  A.  0*  801,  and  Barrio  v,  Sc^ramanga, 
[They  were  stopped  by  the  Court.] 

Atkin  replied. 

Vauqhax  Williams*  L.  J.— In  thi^  case  the  plaintiff, 
who  ia  a  shipowner,  effected  with  the  defendant  com- 
pany, who  are  under writera,  a  time  policy  of  insurance 
upon  his  ship  contaming  the  following  olause : 
"  0t«neral  average  payable  according  to  foreign  etate- 
ment  if  to  made  up  or  York- An  twerp  rnlea  if  in 
accordance  with  tbe  contract  of  affreightment/'  The 
plaiatiff  anb-obartered  the  ahip  to  third  persons,  and 
07  the  terms  of  that  charter-party  it  waa  provided 
that  the  ship  might  carry  a  deok-load  of  timber  ;  and 
that  **in  case  of  averafe  the  same  to  be  settled 
according  to  York- Antwerp  Rules,  1890,  except  that 
jattiion  of  deck  cargo  (and  the  freight  thereon)  for 
the  oommon  safety  shall  be  allowable  ai  general 
average/'  The  ship  sailed  for  Antwerp  with  a  deck- 
loftd,  and  in  the  courae  of  the  voyage  and  daring  the 
cutreDcy  of  the  policy  she  suffered  damage,  ao  that  it 
baoune  neoeasary  for  the  steamer 'a  safety,  in  oonae- 
qoenee  of  perils  insured  against,  to  jettison  part  of 
the  deck  cargo.  On  her  arrival  at  Antwerp  an 
ftferage  statement  was  then  made  up,  and  the  average 
fttiler,  in  accordance  with  the  terms  of  the  oharter- 
partXi  included  the  jettiaon  of  deck  cargo  in  general 
avirage.  Then  there  wer«  aome  admiaaiona  between 
the  parlies,  and  there  were  also  letters  which  pasied 
hetweeD  the  lolidtors  as  to  the  Belgian  law,  I  may 
ai  well  read  one  letter  in  fuU,  aa  it  11  very  short : 
'  *  We  are  in  receipt  your  letter,  dated  the  24th  inst ,  and 


are  prepared  to  admit  that  a  foreign  general  average 

statement  waa  prepared,  and  that  bp  it  ttie  deck 
Largo  jettisoned  and  the  freight  thereon  were,  a» 
Ti  quired  by  the  contract  of  affretghtment,  treated 
a«  general  average  subject  to  your  admitting 
that,  apart  from  the  condition  in  the  charter- 
party,  auch  loss  would  not  have  been  so  treated^ 
as  it  is  not,  in  accord anoe  either  with  York- 
Antwerp  Rules  or  Belgian  law,  the  subject  of 
general  average,"  Now,  that  being  the  nature  of 
the  action,  what  Kennedy,  J.,  decided  wa?this:  He 
decided  in  favour  of  the  pluintifF  on  the  ground  that 
the  average  statement  as  made  up  waa  in  accordance 
with  tbe  Belgian  law,  becauae  the  Belgian  law  r^c^ig- 
nizea  in  regard  to  general  average  tbe  terms  of  any 
ipeotal  oODtract  of  affreight  asetit  that  the  partiea— 
meaning  there  the  parties  to  the  aub- charter,  the  con- 
tract of  affreightment  referred  to  really  in  the  polioy 
— may  have  chosen  to  make.  Kennedy,  J-,  takes 
notice  also  of  another  contention  that  had  bean  made 
OD  behalf  of  the  plaintiff,  wtich  contention  w«ii  to  the 
e£Fect  that,  having  regard  to  tbe  jadginent  of  Bovill, 
0* J.j  and  Keating;  J  ,  in  Harris  v,  ^mramang^,  these 
words  in  the  policy  of  inaurance,  '*  general  average 
payable  according  to  foreign  statement  if  an  made 
up,"  were  words  which  ooiini  the  underwriters, 
whether  the  foreign  atatement  was  made  in  accord' 
ance  with  the  Belgian  law  as  proved  ^  or  whether  it 
was  not.  But,  having  noticed  it,  Kennedy^  J,,  says 
that  it  is  unneceaaary  for  him  to  decide  whether  or  not 
that  asaampHon  or  that  statement  of  law  by  Bovill^ 
0.J,,  and  Keatic^f  J,,  was  correctly  made  or  not. 
NoW|  that  being  tne  state  of  things,  we  have  to  con- 
sider whether  the  jndgment  of  Kencedy,  J,,  is  right, 
I  am  not  at  all  prepared  to  SB^y  that  Kennedy,  J/i, 
judgment  may  not  be  supported  upon  the  ground 
upon  whioh  he  has  pnt  it  nimtelf.  A  passage  from 
the  foreign  co^e  was  read  to  us,  and  it  would 
appear  from  that  passage  that,  according  t[> 
Belgian  law,  if  there  is  a  apecial  contract  ai 
between  the  parties  who  are  primarily  in  teres  ted 
in  the  law  of  contribution— ^that  ia,  the  ahipowner 
and  the  cargo  owner — ^effect  is  given  to  that  special 
bargain  in  making  up  the  foreign  statement.  It  is 
also  aaid,  with  regard  to  the  particular  provision  of 
Belgian  law  that  a  deck  cargo  does  not  come  within 
the  rulea  aa  to  contribution,  tbat  that  role  it  subject 
to  the  special  agreement  of  tbe  parties  to  the  contract 
of  affreightment.  Speaking  for  myielf,  I  always 
have  aome  doubt  as  to  whether  foreign  codes  are  by 
thenu^ves  admiaaible  as  evidence  of  foreign  law,  I 
have  always  thought  that  the  practice  waa  not  to  ^ve 
eff'ect  to  a  foreign  code  unless  the  court  bad  a  foreign 
expert  present  to  construe  tbe  foreign  code  and  to 
inform  the  court,  or  to  aatist  the  court,  not  so  much 
in  construing  the  foreign  code,  but  in  the  conclusion 
of  fact  that  would  have  to  be  arrived  at  in  the  Eagliah 
courts  aa  to  what  was  the  foreign  law.  That  would 
be  done  by  informing  the  court  what  has  been  recog- 
nised by  tbe  law  in  the  foreign  cr>untry.  I  do  not 
think  that  it  ia  part  of  the  duty  of  EngHah  judges  to 
take  a  foreign  code  and,  unaaaiated  by  a  foreign  expert, 
to  construe  that  foreign  code,  became  that  ia  to  make 
the  question  of  the  foreign  law  a  qneation  of  law  and 
not  a  question  of  fact,  I  always  understood  that  it 
was  a  question  of  fact  and  not  a  question  of  law,  and 
for  thatt  amongat  other  rea^ona,  I  prefer  myself  to 
look  and  to  inquire  and  see  whether  the  judgment  o( 
Kennedy,  J,,  can  be  supported  upon  other  grounds* 
Now,  in  the  firat  plfbce,  I  am  myaelf  disposed  to  sup- 
port it  upon  tbe  passage  in  the  judgmente  of  Bo?ijl, 
C  J.,  and  Keating,  J,,  in  Harn's  v.  Bcnramanga.  lu 
Harris  V,  Scarufnanga  the  statement,  so  far  as  it  ii 
material  to  the  particular  part  of  this  paragraph  in 
the  policy  that  I  am  referring  tOi  waa  almost  identical 
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with  the  paragraph  here,  because  the  paragraph  in 
Harris  ▼.  Scaramanga  was  *'  to  pay  general  average 
as  per  foreign  statement,  if  so  made  up/*  and  upon 
p.  489  of  L.  R.  7  C.  P.,  Boyill,  C.J.,  fint  lays  this: 
**It  seems  to  me  that  the  general  effeot  of  the 
memorandam  is  to  make  the  underwriters  liable  as 
for  general  average  for  whatever  the  owners  of  the 
goods  might  be  called  upon  to  pay  on  that 
account  by  the  foreign  statement  of  adjastment 
This  memorandum  "  —  that  if,  the  memorandum 
of  the  foreign  statement,  if  so  made  up  — 
**  was  probably  introduced  in  ordt^r  to  avoid  all 
questions,  not  only  as  to  the  propriety  of  particular 
items  being  treated  as  the  subjects  of  general  average, 
but  also  as  to  the  oorrectoess  of  the  apportionment ; 
aod  I  find  it  difiicult  to  place  any  other  reasonable 
construction  upoa  the  terms  of  the  policy  and  memo- 
randum.'* Then  he  deals  with  the  question  of  the 
law  of  England  and  the  law  of  Bremen,  and  goes  on : 
**  It  seems  to  me,  however,  that  under  the  terms  of 
this  policy  the  underwriters  and  th^  assured  have 
both  agreed  to  accept  the  adjustment  and  statement 
of  the  average  st%ter  in  the  foreign  port,  if  and  when 
made,  as  conclusive  between  them,  both  in  principle 
and  in  detaili,  as  to  the  loss  which  the  underwriters 
are  to  take  in  respect  of  general  average,  subject  to 
the  exception  of  any  matters,  such  as  capture  or 
seizure,  which  are  excluded  by  the  express  terms  of 
the  policy."  And  then,  on  the  top  of  p.  490, 
he  says :  **  It  seems  to  me  that,  by  the  express 
agreement  of  the  parties  contaioed  in  the  memo- 
randum, it  is  not  open  to  us  to  determioe  it" — that  is, 
the  question  whether  the  claim  was  to  be  determined 
by  the  Soglish  court  or  by  the  statement  of  the 
foreign  average  stater  at  Bremen— <<  and  thst  we 
have  only  to  see  whether  the  foreign  adjustment 
which  gives  riie  to  this  claim  has  been  in  fact  made 
or  not.  Has  there,  theo,  been  such  a  statement  of 
general  average  made  in  Bremen  with  respect  to  the 
amount  now  claimed?  And  how  does  tiie  matter 
stand  upon  the  facts  as  stated  in  the  specifd  case  ?  " 
I  think  myself  that,  so  far  from  there  baog  an)  thing 
inconsistent  with  mercantile  usage  and  mercantile 
convenience  in  so  reading  this  statement  appaaring 
in  this  policy,  and  which  has  appeared  in  hundreds 
of  policies  before,  being  a  very  usual  clause,  I  think 
it  is  in  accordance  with  mercantile  convenience.  The 
parties  primarily  interested  in  the  adjustment  for 
the  purpose  of  carrying  into  effect  the  rights 
to  contribution  based  upon  the  law  of  general 
average  may  conveniently  be  left  to  deal  with 
questions  of  contribution  both  in  their  contracts 
of  afi&eightment  and  in  other  respects.  If  adjust- 
ment has  to  be  effected  in  a  foreign  port,  it  seems 
to  me  obviously  convenient  that  there  should 
be  an  express  provision  that  the  underwriters  in  such 
a  case  shttll  stand  in  the  shoes  of  the  patties  primarily 
liable.  In  my  view  of  the  law  it  is  perfectly  plain 
that  in  the  absence  of  any  special  provision  such 
would  b)  the  law.  Ton  would  not  require  any 
special  olause  to  say  this ;  it  would  be  the  law  with- 
out a  special  clause.  Then  in  this  particular  clause 
are  the  words  following:  ''If  so  mside  up  or  York- 
Antwerp  Bnles  if  in  accordance  with  contract  of 
affreightment."  It  is  said  that  the  effect  of  those 
latter  words  is  that  the  only  case  in  which  the  ship- 
owner is  to  be  entitled  to  affsot  the  matter  of  oon- 
tribution  by  the  contract  of  affreightment  is  in  case  he 
adopts  the  York- Antwerp  Hules  without  any  qualifi- 
cations. And  it  is  said  that  the  result  of  that  is  that 
in  this  case  the  court  ought  to  apply  the  Belgian  law 
here,  and  to  give  no  effnct  whatsoever  to  the  York- 
Antwerp  Rulf  8  as  qualified  by  the  words  of  exception ; 
and  that  that  means  that  the  court  ought  to  go  back 
to  the  simple  Belgian  law  unqualifidd  by  this  special 


bargain.  I  cannot  so  read  these  words.  I  think 
that  there  is  nothing  —  at  all  events  in  these 
words— which  in  the  slightest  degree  prevents  us 
from  applying  the  rule  laid  down  by  Bovill,  C.J., 
and  Keating,  J.,  in  Harris  v.  Scaramanga.  Taking 
this  viaw  of  the  case,  it  seems  to  me  unnecessary  to 
consider  the  other  questions  that  have  been  raised  in 
this  case.  The  ground  of  my  decision  is  simply  that 
I  apply  here  the  rule  laid  down  by  Bovill,  0.  J.,  and 
Keating,  J.,  in  Harris  v.  Scaramanga;  and,  applying 
that  rule,  I  think  that  the  under  ivriters  here  are 
bound  by  the  foreign  statement  so  made  up.  It  was 
said  in  this  oas9,  in  addition,  that  we  ought  not  to 
come  to  this  condnsion  for  the  reason  of  several 
passages  which  were  read  to  us,  one  from  the  case 
of  Mavro  v.  Ocean  Marine  Insurance  Co.  in  the  judg- 
ment of  Oockbum,  O.J.,  where  he  says :  **  The  only 
sensible  construction  appears  to  be  this :  the  under- 
writer is  only  to  be  liable  for  a  general  average,  but 
what  is  general  average  is  to  be  determined  by  the  law 
of  the  foreign  place  to  which  the  ship  is  bound."  I 
quite  agree,  but  that  only  means  in  the  absence  of  a 
special  bargain ;  and  in  my  judgment  in  this  particu- 
lar esse  there  wai  a  special  bargain,  if  this  contract 
is  properly  construad,  whereby  the  underwriters 
agt^sd  to  accept  the  average  statement  abroad,  if 
so  made  up,  as  binding  upon  all  parties.  I  think, 
therefore,  the  judgment  of  Kennedy,  J.,  must  be 
affirmed  and  this  appeal  dismissed  wim  cost*. 

BOKBR,  L.  J. — I  have  come  to  the  same  conclusion. 
It  is  admitted  by  tlie  appellants'  counsel  in  the  case 
before  us  that  with  rega^  to  the  clauses  of  the  policy 
of  insurance  which  are  material,  the  general  averai|;e 
was  not  to  be  made  up  according  to  the  York- 
Antwerp  Rules  inasmuch,  as  having  regard  to  the 
special  terms  of  the  contract  of  affceightm^t  here, 
which  purported  to  incorporate  these  clauses  with 
some  exceptions,  it  could  not  be  said  that  in  the 
meaning  of  this  policy  of  insurance  the  general  average 
could  be  provided  by  the  contract  of  affreightment 
to  be  per  York -Antwerp  Bales;  the  appellants* 
counsel  rested  their  contention  accordingly  on  this ; 
They  said  that  the  general  average  ought  to  have  been 
made  payable  according  to  foreign  statement,  whatever 
that  term  '*  foreign  statement"  may  have  meant  in 
this  policy  ot  insorance.  Now,  there  are  two  claims  in 
the  policy  of  iusurancs  deaUng  with  the  same  sab- 
ject-matter.  They  only  differ  in  this,  that  in  the 
olause  in  the  body  of  the  policy  the  words  are 
"  general  average  payable  according  to  foreign  state- 
ment if  so  made  up,"  and  the  words  "  if  so  m«de  up  " 
are  omitted  from  the  corresponding  clause  in  what  are 
called  the  Institute  Time  Clauses,  1900.  But  it  is 
cleur  to  my  mind  that  the  two  clauses  must  be  read 
together;  and  I  have  no  hesitation, therefore,  in  coming 
to  the  conclusion  that  in  this  policy  the  foreign  state- 
ment which  is  meant  is  the  foreim  statement  if  so 
made  up.  Now,  I  thiik  that,  by  agreeing  that 
general  average  shall  be  payable  according  to  foreign 
statement  if  so  made  up,  the  parties  have  in  effeot 
agreed  to  be  bound  by  the  foreign  statement  if  so 
made  up  as  it  exists  in  fact,  only  subject  to 
two  observations  which  I  am  about  to  make.  In 
the  first  place,  I  think  in  order  to  bind  the 
parties  that  the  statemoit  so  made  up  must 
have  been  made  up  in  good  faith.  It  is  not 
challenged  here  by  the  appellants  that  the  statement 
has  not  been  made  up  in  good  faith.  Moreover,  I 
should  like  to  make  a  reservation  for  further  con- 
sideration if  the  case  I  am  about  to  mention  should 
hereafter  arise— that  is  to  say,  if  the  statement  ba 
made  up  according,  say,  to  the  law  of  the  port 
which  recognised  the  special  terms  of  the  contract  of 
affreightment.    I  doubt  if  the  parties  to  the  policy  of 
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iiiitirftiioe  in  a  Cftae  }i^«  tbe  prateot  «otiI<i  b«  bound 
by  the  it&temdnt  if  tli6  contr&Qt  of  affrefghtment 
imported  terms  ii  to  general  ftverage  of  a  spaci&l  ftnd 
UQQiiittl  cbarActer,  which  cmld  not  reaaonably  have 
been  oontecnpUted  by  the  parties  to  the  p3ltcf  of 
toiuranoe*  If  iuch  a  caie  ahiei  I  should  like  to 
farther  ooniider  it ;  but  itueh  tk  case  does  not  ariie 
liere,  I  tnay  pciut  out  that  jettiaou  of  deck  eargoea 
li  in  mAQV  caaei  allowable  as  general  average— for 
exatDpJe*  by  EogLish  law  iu  the  case  of  TOjage« 
wh^re  deok  cargo  ie  permitted  by  tha  eitibliihed 
en >» torn  ol  navigation.  And  I  may  point  oat 
that  in  the  preflent  Oase  the  to j age  waa  one  where 
deck  oirgo  was  ao  permitted,  sitd  irt  the  prei^ut 
caaep  therefore,  it  could  not  be  said  that  the 
ooctract  ol  affreightment  so  far  as  it  referred  to 
drck  oargoee  waa  of  so  special  or  unusuvl  a  oharacter 
as  to  be  outside  the  reasonable  contemplation  of  the 
parties  to  the  poUey  of  insurance.  In  the  present 
c&ae,  therefore,  I  have  no  hf^sitation  in  lajing  for 
myself  that  I  think  the  purtifs  are  bound  by  the 
statement,  which  was,  in  fact,  msde  up  at  Antwerp, 
and  whioh  decides  to  my  mind  tbe  rights  of  the 
partiea,  I  agree,  therefore,  in  tbinkiag  that  the 
appeal  faiU^ 

SxcRLDja,  L  J*"-I  am  of  the  same  opinion.  For 
myself  I  agree  with  the  reaioniDg  of  Kennedy,  J- 
The  appellants  invite  us  to'  deal  with  the  present  case 
roadie g  as  applicable  thereto  the  words  *'  general 
average  payable  acjoording  to  foreign  statement  if  so 
made  up  ''  as  meaning  a  statement  made  up  in  ooo- 
formity  with  fu reign  law.  Now,  the  statement  was 
made  up  at  Antwerp ^  which  was  the  proper  place  for 
making  it  up,  and  what  ii  sued  for  iu  the  present 
Cftse  is  the  contribntion  as  de£&ed  by  that  foreign 
statement.  But  it  is  said  that  that  sta&em<>nt  was 
not  in  acoordai^ce  with  the  general  law  of  Belgium, 
and  that  these  worda  which  I  have  already  read 
ought  to  be  traated  as  meaning  ihat  the  general 
average  is  to  be  payable  according  to  the  general  law 
of  the  country  wher€  it  ia  miide  up,  and  not  in  accord- 
ance with  any  apeeific  agreeuif'ni  which  may  be  made 
between  the  parries,  even  if  such  could  bareoogni^ed 
by  tbe  law.  Now,  I  am  unable  for  myself  to  construe 
these  words  as  referring  to  tbe  general  law  of  the 
onntry.  It  teems  to  me  that  to  do  so  ia  to  give  no 
effect  to  the  word  a  ^Mf  so  m%de  up.**  By  those  words 
I  think  the  partiea  meant  in  some  sense  or  other  to 
bind  themaetvea  to  a  statement  actually  made  up  in 
the  foreign  country.  And  the  utmoit,  it  s«ems  to  me, 
that  could  be  introdnoed  as  qualiiication  would  ba 
that,  if  it  ia  not  the  actual  state uLant  made  up  by  the 
average  adjuster  holding  the  ofBcial  position  there,  it 
ibonJd  be  in  aooordeiace  with  the  law  of  that  country, 
io  aa  to  be  valid  and  binding  in  that  country  when 
made.  Now,  I  undemtaud  it  to  be  conceded  by  both 
the  katned  oouniel  for  tbe  appellants  that,  in  point 
of  fact,  the  law  of  Belginm  did  recognize  the  existenQa 
of  ipecial  agreements,  and  did  give  effect  to  them 
in  r^pect  of  any  contract  which  they  might  con* 
tain  with  respect  to  general  average.  For  these 
reason  a,  which  are  those  of  Kennedy,  J.,  I  should 
b«  prepared  to  follow  his  decision*  I  alao  agree 
with  the  view  which  has  been  expreised  by  my 
brethren,  if  that  be  not  the  case,  aa  to  the  effect 
which  ought  to  be  given  to  the  clauae« 

SolioitOTB  for  the  appellantj,  Waltmi,  Johmmi,  Buhh^ 

Bolloitora  for  the  respondent,  Stibbard,  Oibiont  t& 
Ci&i,  for  Qih$Qn^  Pifbutf  t£  Pi/huif  Newcastle -upon  ^ 
Tyo*. 


From  K,  B,  Div,  ) 

(Vaughau  WaUa'Un,   Romer,  and  J      July  21,  1901. 

Btirlmg,  LJJ.)  1 

CcftTABD  Steamship  Go.  [LiMtrfiD)  v.  Maitbk,  («.) 

Mar  if  ic  inaumntcSmbJ^.d'fiVitfEr  of  insuraJice^Ship' 

Qwner't  HahiUiif  t^  mnjO'Qwntr — Buintj  and  labouring 

dn  u  ie^AjfpUm  b  ility  * 

A  Mpoumer  agrmd  to  convey  In  StiiUk  Africa  a 
ntimhtr  of  mttlu,  mhud  at  £40,000,  Thtre  tm§  no 
chiuse  in  th6  CO ittruci  emmpting  htm  from  liabiiHif  for 
losi  occasioned  hj  the  negligence  of  hit  i^ervfinU,  Ht 
otrordingl^  cJ'ecUd  an  inmraniie  with  an  undrriariter  at 
LlfitftTa  ii?  protect  himself  afjainst  **  liahih'tu  <^f  ^^U  ^*^^  " 
(uthe  owners  of  the  mtdee  up  to  £20,000,  The  policy 
wui  in  the  printed  fjrm  of  an  ordirmrit  f Jo  1/4*6  polietf^ 
uFid  eontain^d  (he  usual  sainff  awl  labour i fig  clausct 
Baring  the  voymje  the  vessel  dranded  through  the  mgli" 
^jtnce  of  the  ship^iwriei^^s  scrvanti,  and  expejaes  wtre  M- 
f:iirrtd  bt/  the  shipofj^ner  rVt  milling  Iht  mulei*  The  ship- 
oaf  ner  therefore  sought  to  tecmer  the  ^ptmtA  thu%  in- 
Kurred  ttnder  the  guing  and  fahQanng  tiJauMe. 

Held,  that  the  suing  and  Itihourinf^chuiti  u»aj  inappUc* 
ahle^  and  was  nevtr  intended  to  cipph/. 

Judgment  of  WaUoT^,  J,  {reported  [1902]  2  JT.  B. 
624),  o^lrmerf. 

Appeal  from  a  decision  of  Walton^  J,  (reported 
[1902]  2K  B,  ti24). 

The  facts  were  aa  follows;  In  1000  the  Canard 
Steamahip  Co,,  the  plaiutiffa  in  this  action,  entered 
into  a  contract  with  the  AdtniraUy  Dire o tor  of  Trans* 
ports  for  the  oonveyanci  of  mutes  from  New  Orleans 
to  Cape  Town.  The  contract  contained  no  negligence 
clause — that  ii  to  say,  no  clause  exempting  the 
company  from  liability  for  loss  of  the  mulea  by  the 
negligence  of  their  servants^  A<MK)rdingly  the 
plaiutiffi  effected  an  insurance  wi(h  the  defendant,  au 
underwriter  at  Lloyd's,  to  protect  them  against 
"liability  oF  any  kind'*  to  tbe  owners  of  the  mules 
up  to  i^20.000.  The  policy  was  in  the  printed  form 
of  an  ordinary  Lloyd's  policy^  and  contained  the 
usual  suing  and  labouring  clause — vj^.,  ^*  and  in  case  of 
anyloasor  misfortune,  it  shaO  he  lawful  to  the  assured^ 
their  factors,  servants,  and  assigna*  to  sil\  labour, 
and  travel  for,  io  and  about  the  deieuce,  aafegu  ird. 
and  recovery  of  the  said  goods  and  m^rchandl^ai  and 
ahlp,  <&c.,  or  any  part  thereof,  without  prejudice  to 
this  assurance ;  to  the  charges  whereof  we,  the 
assurers,  will  contribute  each  one  according  to  the 
rate  and  qnantity  of  his  anm  herein  assured/' 

The  ship  Oarinthm  saiied  from  Kew  Orleans  on  tha 
Mth  of  May,  1900,  with  the  mules  (about  UdOO)  on 
bo  ird.     The  value  of  the  mules  was  about  £40,000, 

On  tbe  1 3th  of  May,  through  the  negligenoe  of  the 
pUiutiffts*  servanta  navig^tiog  the  v^siel.  The 
Carinthia  stranded  near  Qravois  Point,  in  HaytJ* 
Efforts  were  made  to  tow  the  vessel  off  the  rockt, 
but  were  unauccesafnl,  and  a  he  eventually  broke  up. 
Between  90O  and  1,000  of  the  mules  were  savad  and 
sent  on  to  Cap  a  Town. 

The  plaiudffa  thereupon  sought  to  recover  the 
e:£penses  incurred  in  saving  some  of  the  mules  and  in 
attempting  to  save  the  others  which  were  lost,  not 
aa  a  direct  loss  under  the  policy,  but  under  the  suing 
and  labouring  clause  as  escpensea  incurred  to  avert  or 
reduca  the  acnount  of  the  loss.  The  amount  cliimed 
waa  £7,744. 

Walton,  J,,  held  that  the  suing  and  labouring 
clans^  wai  inapplicable,  and  that  the  plaintiffs  were 
not  eL  titled  to  recover*  In  concluding  his  judgcuent 
the  learned  judge  said  :  *'  I  fulty  reo^gDiice  that  a 

[a.)  Reported  by  R.  E,  Campbell,  Esq.,  Bamater* 
at-Law« 
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soiDR  and  labooring  olaose  might  be  framed  which 
wonld  be  appropriate  to  sooh  an  inmraooe  as  was 
effected  in  the  present  case*  But,  in  my  judgment, 
any  attempt  to  apply  to  the  insurance  in  question  a 
clause  which  was  framed  and  intended  to  appl^  to  an 
insurance  of  a  different  kind  would  work  injustice. 
.  .  .  I  think  that  the  suing  and  labouring  clause 
in  this  policy,  like  many  other  parts  of  the  policy,  is 
inapplicable  to  the  iosurance  aotuaUy  effected,  and 
was  no  part  of  the  contract." 
The  piaintiffd  appealed. 

Fick/ard,  K,C,,  and  LoehnU,  for  the  appellants. — If 
no  steps  had  been  taken  to  save  the  mmes,  and  they 
had  all  been  lost,  the  defendants  would  have  had  to  pay 
£20,000.  The  suing  and  labouring  clause,  the  inten- 
tion of  which  is  to  provide  for  the  takinff  of  extra- 
ordinary steps  by  the  shipowner,  has  fuways  been 
deemed  most  applicable  to  cases  of  negligence.  Here 
the  appellants  have  sued  and  laboured  for  the  purpose 
of  warding  off  a  loss  which  must  otherwise  have 
fallen  on  the  respondents. 

They  referred  to  Xena$  ▼.  Fox,  (1869)  L.  R.  4  0.  P. 
665;  Gary  ▼.  Burr,  8  App.  Oat.  393;  KidsUm  ▼. 
Empire  Marine  Iruuranee  Co.,  L.  B.  1  C.  P.  536; 
Paterson  ▼.  Harris,  1  B.  &  &  354,  2  B.  &  S.  814. 

Carver,  K.C;  and  F.  2>.  Mackinmrn,  for  the  respond- 
ents, were  not  called  upon. 

Yauohan  Williams,  L. J.— I  am  of  opinion  that 
this  appeal  must  fail,  and   that  the  jmigment  of 
Walton,  J.,  was  right.    Now  I  start  with  one  common 
proposition  in  this  case,  and  that  is  this — ^that  erery- 
ona  is  ag^reed  that  whatever  is  the  subject  of  this 
policy  it  is  quite  plain  that  the  mules  are  not.    When 
we  look  to  see  what  the  subject  of  the  policy  is,  we 
find  it  is  '<  To  cover  shipowner's  liabilitv  of  any  kind 
to  owners  of  mules  and  for  cargo  up  to  x20,000  owing 
to  the  omission  of  the  negligence  danse  in  contract 
and  for  charter-party  and  for  bill  of  lading."    I 
understand  that  it  is  because  the  appdlants  f  m1  the 
imposaibility  of  recovering  the  expenses  which  were 
incurred  in  salving   these  mules   as   a   direct   loss 
under   this   policy  that   they  are  obliged  to  have 
recourse  to  thesuiog  and  labouring  clause.     That 
clause  runs   as   follows:     [His   lordship   read  the 
clause.]    Now,  as  is  pointed  out  by  Walton,  J.,  in  his 
judgment,  Tprimd  fade  thoie  words  "  said  goods  and 
merchandizes'*  have  no  application  to  the  subject- 
matter  of  this  policy.     It  cannot  be  contended  that 
they  have.     But,  it  is  said,  although  the  mules  are 
not  the  subject-matter  of  this  policy,  yet  if  you  salve 
the  mules  you  really  avert  a  liability  to  the  owner  of 
the  mules,  and,  at  that  is  so,  the  suing  and  labouriog 
clause  does  apply.       I    do  not  think  myself  that 
one  ought  to  strain  the  words  of  this  policy  in  this 
case  to  make  them  apply  to  this  subject-matter.     My 
own  view  is  that  the  parties  really  nvver  could  have  in- 
tended it.     In  this  particular  case  the  vidue  of  the 
mules  was  £40,000  and  the  amount  insured  to  cover  this 
liabdity  was  £20,000,  and  in  case  the  enensei  thus 
incurred  had  amounted  to  the   whole  £20  000  the 
assured  would  have  been  entitled,  if  this  argument 
is  right,  to  recover  in  respect  of  the  whole  of  this 
loss  althoueh  his  insurance  was  an  insurance  for  cmly 
half  the  value  of  the  mules.    Beally,  although  in  this 
case  both  sides  are  agreed  this  is  not  an  inturance  on 
the  mules,  we  are  bong  invited  to  apply  the  suing 
and  labouring  clause  just  as  if  it  was.     I  think  that 
it  is  unneoessary  to  go  any  further  into  the  matter. 
I  can  only  say  that  I  adopt  in  f  uU  the  reasoning  of 
Walton,  J.,  and  I  feel  that  he  has  put  it  in  a  way 
that  it  is  quite  impossible  for  me  to  improve  upon., 

BOMSB,  L.J.-^I  also  do  not  see  my  way  to  differ  in 
his  case  from  Walton,  J.    The  point  involved  is  a 


very  short  one,  and  I  can  state  my  reasons  for  my 
opinion  very  shortly  too.  It  Is  insisted  on  behalf  of 
the  appelUnts,  and  it  is  part  of  their  case,  that  this 
policy  of  insurance  is  not  one  upon  mules  or  goods  <x 
ship  at  all.  It  is  what  it  purports  to  be,  solely  an 
insurance  to  cover  shipowners'  liability  of  any  kind, 
mules  or  cargo,  up  to  £20,000  owing  to  the  omission 
of  the  negligence  clause.  Now,  that  is  the  only 
subject  of  insurance,  and  it  is  put  on  a  policy  which 
in  the  printed  part  applies  to  a  policy  of  insurance  on 
ship  and  goods  and  cargo.  Naturally  enough  vou 
fiod  that  most,  if  not  all,  of  the  printed  matter  has 
little  or  no  application  to  the  precise  risk  insured 
against,  but  it  is  said  that  one  of  the  printed  clauses 
can  be  pulled  out  as  it  were  from  the  others  and  made 
applicable,  and  that  dause  is  what  is  commonly  called 
the  suing  and  labouring  clause.  How  does  it  run  P 
[His  lordship  read  the  danse.]  It  refers  to  '*  said 
goods  and  merchandizes  and  ship,"  and  admittedly 
to  my  mind  this  is  a  policy  of  insurance  not  on  any 
goods  or  merchandizes  ot  ship  at  all.  Of  course  I 
should  apply  Uiat  clause  if  I  could  do  so  reasonably 
to  the  present  case,  but  it  simply  appears  to  nse, 
putting  it  shortly,  that  you  cannot  reasonably  apply 
it.  The  clause  never  was  intended  to  apply  to 
any  such  subject  o(  insnranoe;  it  was  intended  to 
apply,  on  the  very  faoe  of  it,  to  my  mind,  to  an 
insurance  on  good*,  merchandizes,  and  ship. 

Stirlino,  L.J.— I  concur,  and  have  nothing  to  add. 
Appecd  diemissed. 

Solicitors,  Bovodiffee,  Batole,  &  Co.,  for  HiU,  Dickin- 
Bon,  &  Co,,  Liverpool;  Parker,  Oarreti,  <fc  Co 
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July  15,  1903. 
(a.) 


From  P.  D.  &  Ad.  Div. 

(OoUins,  M.B.,  and  Mathew  and 

Oozeni-Hardy,  L.JJ.) 

<*Thb  Tobbbtan. 

Ship—Bill  of  lading  —  Charter-pariy  —  Exceptione  — 
Accident  caueed  hy  negligence  oftervanU  of  ekipowner 
— Use  of  reckless  means  of  unloading  hy  stevedored s 
7nen» 

A  cargo  of  sugar  in  bags  was  shipped  under  a  hiU  of 
lading  which  incorporated  a  charter-party  containing, 
inter  alia,  the  following  exceptions — viz,,  perils  of  the 
8ea9,  barratry,  collisions,  stranding,  and  aU  other 
accidents,  even  though  caused  by  the  negligence  of  the 
shipowners*  servanU.  The  cargo  was  discharged  into 
lighters  by  stevedores  employed  by  the  ship.  The  steve- 
dores* men,  in  order  to  facilitate  the  unloading,  recklessly 
made  use  of  large  hooks,  whereby  some  of  i?ie  bags  were 
torn  and  sugar  was  spilt  and  lost. 

Held,  thai  the  loss  of  the  sugar  was  due  to  an  accident 
within  the  meaning  of  the  exemption  clause. 

Judgment  o/ Pnillimore,  J.,  [1903]  P.  35,  affirmed. 

Appeal  by  the  plaintiffs  from  the  judgment  of 
Poiilimore,  J.,  on  the  trial  of  an  action  in  the 
Admiralty  Division,  r««portod  [1903]  P.  35,  51  W.  B. 
Dig.  147. 

The  action  was  brought  bv  shippers  of  goods  under 
a  bill  of  lading  against  shipowners  for  breach  of 
contract. 

The  plaintiffs  shipped  on  board  the  defendants' 
steamihip  The  Torl^fi/an,  at  Dunkirk,  796  tons  of 
sugar  in  bags  for  delivery  in  London.  The  bill  of 
lading  under  which  the  sugar  was  shipped  inoor* 
poratod  a  charter-party  in  the  French  language  which 

(a.)  Reported  by  F.  Q.  BtOKSB,  Bsq.,  Barrister-, 
at-Law.  / 
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contained  &  cagligfiiiee  tXmme  oi  wluch  the  folio  wing 
w»i  »i>  agreed  traoaUtion  :  *'  Act  of  Ood,  fire^  p^filt 
of  the  teas,  barri*try  oa  the  patt  of  the  CAptaiu  or 
crew,  «B6miePf  pirates  or  robber 9,  itrikai,  at-reits  or 
teatramtt  of  prince 8»  rulera,  and  peoptet,  colli aioot, 
itfaudiDg^  and  all  other  accidentB  exceptedi  even 
thougb  caui^'d  by  Begligi^Doe,  fault  or  error  of  Judg- 
ment on  the  part  of  the  pilot,  captain,  Baitors  or  other 
■erraiitfl  of  the  owner,  in  the  mamag'^tiietit  or  Daviga<> 
tion  of  the  veteel  or  otherwise/' 

The  vessel  proceeded  to  the  port  of  Lrmd^Eii  where 
bt^r  cargo  wai  dijcharged  into  ligbtert  by  it « red  ores 
employed  by  the  ihip. 

Tba  plaintilf^  complaitied  that  in  the  coara<)  of 
being  diachargad  the  cargo  wai  roughly  bandlf^d^  and 
in  particular  Ibat  by  the  rooklesa  uie  of  Wge  *'  c»n  " 
hooki  the  bags  were  so  torn  that  quantitieA  of  i ugar 
werci  tpllt  uid  lost,  and  that  a  lurther  spilltog  of 
ingar  was  caused  by  the  bags  beiog  cut  by  the  slings, 
and  by  the  bursting  of  the  team  a  of  the  bags  in  con- 
«equence  of  their  being  struok  a  grain  at  tite  hatch- 
ooamiogs  in  the  proo^as  of  bp-iog  lifted  out  of  the 
hold.  They  farther  complained  that  the  stevedares 
perstated  tn  the  improper  use  of  books  after  being 
wam^  by  the  ageuts  of  the  ood  sign  ess. 

Ttie  plain  tiff  a  claimed  £15§  2s.  M.  in  reipecfe  of 
sugar  lost,  and  i7  I9i,  ad.  the  cost  of  repsiring  the 
bags. 

Tha  defendants  cod  tended  that  the  loss  iu  respect 
ol  which  the  plaintiffs  sued  waa  due  to  accidinit 
oaused  by  the  negligonce  of  the  owners'  servauis 
otherwise  than  in  the  management  or  navigation  of 
the  T?^f«S6l,  and  that  they  were  therefore  relieved 
from  llabUity  by  the  negligence  clause. 

At  the  trial  FtiiUimore,  J.,  held  that  the  damag« 
wai  due  to  accident  caused  by  the  negligence  of  tiie 
owners*  servants,  and  that  th^  word  *' otherwise^' 
in  the  negligence  clause  referred  to  the  reoeiviog  and 
delivery  of  the  cargo*  He  accordingly  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed, 

ScnUton^  KrC,  s^udBftUoch,  for  the  appellants*— The 
me  ol  ttie  large  *'  can  "  hooks  wai  wrongful,  and  it 
was  peraialed  iq  after  warning.  The  dtimage  was  the 
inevitable  oonse quence  of  the  wrongful  act,  and  was 
not  aotiidetitaL  **  Accident  ^'  invoives  the  idea  of 
iometbioir  fortuttoaa  and  nnexpaoted :  Hamilton  v. 
Favdnrf,  36  W.  E  369,  12  App,  Caa.  518  ;  Fmwitk 
v;  Schmah,  L.  E,  3  O.  P.  313. 

VfiTveTt  KX*,t  and^L  E,  Nelioti,  for  the  respondents* 
— Tmd  waa  an  accidental  loss.  The  hook*  were  used, 
tiot  with  the  intention  of  tfaring  (he  bags,  but  for 
tbe  purpose  of  eflfeoting  quick  dt^spatcti*  In  t-ach 
caae  in  «hkh  a  bag   was   torn  it  was  an  accident. 

TneF  referred  to  Ba^nelman  v.  Baiht/,  43  W*  E.  593, 
[1895]  2Q.  B,  301;  Tfie  Crmsingtoji^  [1891]  P.  1S2; 
md  The  Xardho,  36  W.  B,  353,  12  App,  Cas,  503. 

CoLLmSt  MR. — The  j>oint  in  this  ease  ia  whether 
in  the  circumstances  shipowners  are  protected  from 
littbility  by  a  clause  in  a  charter* party  which  mna  aa 
follows:  *'Act  of  Ood,  lire,  perila  of  the  sea^^, 
barratry  on  the  part  of  the  captain  or  crew,  enemies, 
pirates  or  robbers,  strikes,  arrests  or  restraints  of 
prinoea,  rulers,  and  peoples,  collisions,  stranding,  and 
all  other  accidents  excepted,  even  though  oaused  by 
oegUgeDce,  fault  or  error  of  judgment  on  the  part  of 
thiO  pUot,  oaptain,  laOori,  or  other  serTauts  of  the 
own^r  in  the  management  or  navigation  of  the  vessel 
or  otherwise.''  Wiiat  happened  was  that,  in  the  pio- 
oesi  of  unloading  a  cargo  of  sugar  in  bags,  the 
itaTedorea*  men  n^ckleisJy  used  large  hooks,  calted 
oaa  hookir^  for  the  purposn  of  facilitating  the  discharge. 
It  was  probable  that  tbis  would  result  in  a^me  of  tbe 
bsgs  giving  way  and  in  damage  being  done  to  the  ^ 


sugar.  The  (»rgo  owners  made  remoDstranceii  but 
the  stevedores'  men  persisted  in  using  the  hooks,  and 
damage  in  fact  rtaulted.  Tde  pomt  is  whether 
damage  bo  arising  ia  damage  covered  by  tbe  clause 
which  I  have  rtad.  I  agree  with  Phillimore,  J.,  in 
thinking  thst  it  does  come  wit Q in  that  part  of  tbe 
clause  whioh  bi-gina  '' oM  other  accidents  excepted/* 
I  can  only  arrive  at  tbe  meaning  of  tbe  word 
** accidents''  by  looking  at  the  context,  Tbis  is  a 
contract  between  a  »hipowner  and  a  cargo  owner ,  and 
it  provides  that  the  shipowner  is  to  be  excused  from 
iiahility  in  the  event  of  any  of  a  number  of  posaible 
occurrences,  including  bwratryj  all  of  which  are 
swept  into  the  category  of  *'  aooidents."  Looking  at 
the  matter  frooi  this  point  of  view^  it  was  an  accidazjt 
to  the  shipowner,  a  fortuitous  and  unes:pected  occur- 
rence, that  the  pen  on  s  engaged  in  unloading  the 
c«rgo  should  use  reckless  means  for  carrying  out  their 
work,  though  from  another  point  of  view  it  may  not 
have  Wn  an  accident.  Kven  if  there  had  been 
eometbing  more  than  recklessness,  I  think  that  from 
this  point  of  view  it  might  bave  been  an  accident,  I 
am  therefore  of  opinion  that  the  case  oome»  withiu 
the  dauae  and  ttiat  tbe  judgment  of  the  learned 
judge  was  right* 

Mathbw  and  Cozkns-Haedy,  L.JJ.^  concurred » 

Appeal  dumiusd* 

Solicitors  for  the  appellftnti,  IMlami,  Squb,  Coward^ 

Solicitors  for  the  respondents,  Lowlu$  ^  Co* 


Kigt)  (Rmii  of  Bii^ttci. 


June  12,  17,  ld03. 


Chan.  Div.  i 
ByrnOi  J.   | 

PuKT  I*.  Stmohs  &  Co.  (LmiTEJ)),  (a.) 

Com^ny — Ariidu  of  auoeiaii&n — Cmdroct  by  com* 
pantf  Tiot  to  alter  arikki  of  as^ociaiion~~Sharu  u$md 
not  bona  fide — Chntral  of  wiijig —CompanitB  Actj 
1862  (25  itr  26  Vict,  t,  89),  a,  50, 
A  company  cannot  valtdltf  by  contract  ifeprive  iUdf  of 
its  efotiifory  right  under  Atction  50  of  tAe  Cotnpamu  Actf 
1862  (25  tk  26  Vid.  c  69],  to  alter  it6  articles  of  asaocla- 

tiO», 

Wltere  direct&r*  iuus  ^hare^f  not  bona  fide  for  the 
advantage  of  the  company ^  but  for  th€  purpose  of  altering 
the  votmg  pui^jcr  of  the  company  and  of  controlling  tht 
hohhr$  of  the  grfoter  nwuber  of  aharea^  an  injuncttan 
wili  btgrantfdfor  the  purpose  of  ruttaining  them  from 
emplogiiifj  the  votis  of  the  mareholdera  so  created  for  such 
purpose. 

The  prineiph  in  Praier  v,  Whallsy,  2  E,  dc  M,  10, 
13  W.  B.  C%  Dig.  42,  tippli^. 

Motion. 

This  was  a  motion  for  an  injunction  by  tba 
eietutora  and  trustees  of  the  will  of  Q.  G.  Symons, 
deceased,  for  an  injunction  to  restrain  the  defendaut 
oompaLy,  its  directors,  secretary,  and  agents  from 
eDnveuing  and  holding  an  extraordinary  meeting 
intended  to  be  held  with  a  view  of  altering  oertain  of 
the  company's  articles  of  asaoclation^ 

The  facts  of  tbe  case  were  ai  follow :  The  com- 
pany was  incorporated  on  the  17th  of  October,  1898, 
for  tbe  purpose  of  taking  over  a  business  previously 
carried  on  by  the  said  0.  Q.  Symons. 

(a.)  E*?ported  by  J.  AEXHUfi  FniOl^  Esq.,  Barriftter* 
al-Law, 
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PUHT  v.  8YMON8  &  CO.  (LIMITED). 


High  Oovbt. 


By  olanses  A  and  B  of  the  memorandam  of 
mooUtion  it  was  stated  that  the  company  was 
incorporated  for  the  pnrpoie  of  aoqairinff  and  takfaig 
oyer  as  a  gpioff  concern  the  said  kmSness;  and, 
secondly,  *<  To  adopt  and  carry  into  e£Pect,  with  or 
without  modifioattODS,  the  agreements  refeired  to  in 
claose  3  of  the  company's  ardol^s  of  association." 

On  the  27th  of  October,  1898,  an  agreement  was 
entered  into  under  which  the  company  acquired  the 
business,  and  by  dause  6  of  that  agreement  it  was 
proyided :  "  The  company  shall  not  at  any  time  alter 
or  attempt  to  alter  the  daase  relating  to  the  appoint- 
ment of  tbe  Tandor  as  governing  director  as  origiu- 
ally  framed,  or  do  or  Bu£fer  anything  to  be  £>ne 
in  contravention  of  the  powers  oontamed  in  these 
clauses." 

Article  94  provided  that  '' Symons  should  be  the 
governing  director  until  he  resigned  office  or  died, 
and  that  while  he  retained  the  said  offioe  he  should 
have  authority  to  exerdte  all  the  powers  and 
authorities  vested  in  the  directors,  and  tmit  the  other 
directors  should  conform  to  his  directions." 

Article  95  provided  that  he  might  at  any  time 
appoint,  limit  the  powers  of,  and  remove  any 
diKctors. 

Article  96  provided  that  if  Symons  should  resign 
hiB  governing  directorship  he  should  become  an 
ordinaiy  director. 

Artide  97  provided:  "If  the  said  Q.  Q.  Symoni 
dies  whilst  he  holds  the  office  of  governing  director 
the  trustees  for  the  time  being  of  his  wiU,  so  long  ai 
£2,000  of  the  share  capital  stands  in  his  name,  or  in 
the  name  of  such  trustees,  may  execute  the  powers 
vested  in  the  said  Q.  G.  Symons  by  dause  95  hweof ." 

The  capital  of  the  company  was  £11,000,  of  which 
£8,300  in  shares  was  hdd  by  Symons. 

Symons  died  on  the  10th  of  November,  1900, 
having  by  bis  will,  dated  the  2l8t  of  March,  1894, 
appoiuted  the  applicants,  Punt  and  Robvtsou, 
exeoutOTs  and  trustees  thereof,  and  having  given 
£6,300  of  his  share  capital  to  his  said  trustees  upon 
certain  trusts  for  his  wife  and  children  as  therein 
mentioned. 

During  all  this  time  there  were  only  seven  share- 
holders, and  four  of  these  hdd  only  one  share  each. 

During  the  testator's  life  the  business  was  prosperous, 
but  after  his  death  it  dedmed,  and  friction  arose 
between  the  trustees  of  the  will  and  some  other 
members  of  the  company. 

On  the  7th  of  May,  1903,  the  directors  of  the 
company  issued  deven  shares  to  five  new  shardioldtrs , 
and  pa-sed  a  special  retolntion  so  as  to  alter  the 
artides  for  the  purpose  of  depriviog  the  applicints  of 
the  powers  vested  in  them  as  Symons'  trustees. 

The  directors  then  caused  an  extraordinary  general 
meeting  to  be  summoned  for  the  purpose  of  coofirm- 
ing  the  resolution,  whereupon  the  trustees  of  Symons' 
will  commenced  the  present  proceediogs. 

The  applicants,  in  their  affidavit,  declared  that  in 
their  opmion  the  new  shareholders  had  hwa  created 
to  pass  the  resdation.  The  droumstances  of  the 
compaoy  are  more  fully  explained  in  the  judgment. 

Levett,  K.C.,  and  J.  B.  MaUhem,  for  the  appli* 
cants.— If  the  special  resolution  is  carried  it  will 
be  in  contravention  of  the  contract  witii  Symons. 
A  company  cannot  alter  its  artides  when  the  e£Pect 
of  so  doing  will  be  to  break  its  contract.  The 
adoption  of  the  agreement  was  an  essentid  part 
of  the  object  of  the  company  as  contemplated  by 
Symons,  siid  as  defined  in  the  memorandum  of  asso- 
ciation. Its  alteration  is  therefore  tdtra  vire$.  The 
directors  had  no  right  to  issue  fresh  shares  to  increase 
their  voting  power  or  for  other  private  reasons. 

They  referred  to  Walker  v.  London  Tramway i  Co,, 


28  W.  B.  163,  12  Oh.  D.  705 ;  Andrew$  v.  Ga$  Mder 
Co..  45  W.  B.  321,  [1897]  1  Oh.  361 ;  Greenwood  v. 
Leather  Shod  Wheel  Co.,  [1900]  1  Oh.  421,  48  W.  B. 
Oh.  Dig.  35. 

Xorton,  Jr.(7.,  and  Ward  Coldridge,  for  the  com- 
paoy.— ^The  company  has  no  power  to  contract  itsdf 
out  of  section  50  of  the  Oompauies  Act,  1862.  To 
hold  to  the  contrary  would  be  to  increase  the  evils  of 
one-man  companies.  Otaose  6  came  to  an  end  with 
Symons'  deaUi.  In  Walker  v.  London  Tramwaye  Co, 
it  was  never  suggested  that  a  company  can  oontraot 
not  to  alter  its  artides.  The  directors  have  a  control 
over  the  issue  and  transfer  of  shares,  and  no  iojono- 
tion  can  be  granted  against  them  in  respect  thereto. 

Th«»y  referred  to  AUen  v.  Gold  Reefs  of  West  AfrUa 
{Limited),  48  W.  B.  452,  [1900]  1  Oh.  656;  and  In  re 
The  Ladies  Dress'  Association  {Limited)  (an  unreported 
case  summarized  in  the  jadgment). 

Levett,  K.C,  in  reply. — Symons'  estate  is  as  much 
entitled  to  the  benefit  of  dause  6  as  himsdf . 

Bybhb,  J.— This  is  a  motion  in  effect  to  restrain  the 
holdiog  of  a  confirmatory  meeting  for  the  purpose  c^ 
passing  a  special  resdution  for  altering  the  artides  of 
assf^dation. 

The  short  facts  are  as  follows :  In  October,  1898, 
the  company  was  incorporated  for  the  purpose  ol 
carrying  on  a  business  formerly  carried  on  by  Mr.  , 
Symons,  who  is  dead,  and  by  dauses  A  and  B  oi  the 
meoiorandum  of  association  it  is  stated  that  the  objects 
for  which  tbe  compsny  was  established  are  to  acqidie 
and  take  over  as  a  going  concern  and  to  carry  on  a 
certain  business ;  and,  secondly,  '*  to  adopt  and  csrry 
into  effect,  with  or  without  modifications^  the  agree- 
ment referred  to  in  dause  3  of  the  company's  artides 
of  asiodation."  On  the  29th  of  October,  1898,  an 
agreement  was  entered  into  under  which  the  company 
acquired  the  business,  and  by  that  agreement  by 
dause  6  it  was  provided  that  *'  the  company  shall  nA 
at  any  time  alter  or  attempt  to  alter  the  clauses  of 
the  artides  of  association  relating  to  the  appointment 
of  the  vendor  as  govemiog  director  as  originally 
framed,  or  do  or  suffer  anything  to  be  done  in  con- 
travention of  the  powers  contained  in  those  clauses ," 
Those  dauses  I  shaQ  have  to  refer  to  later  on*  Now 
during  the  lifetime  of  the  testator  the  share-hold- 
ing was  in  this  .way :  The  testator  bitnsdf  hdd 
8,300  shares  out  of  9,377.  Mr.  G.  B.  Symons 
hdd  636,  and  Mr.  John  Jay  537.  There  were 
four  other  shareholders  holding  one  share  each,  so 
that  the  totd  share-holding  was  in  the  hands  of  seven 
members.  The  businen  was  carried  on,  and  carried 
on  successfully,  till  the  testator  died  In  November, 
1900,  shortly  after  makiog  his  will.  As  a  result  of 
the  c^ect  of  his  will  the  share-holding  in  the  oom- 

5 «ny  came  to  be  as  follows:  Bobert  Bobertson  and 
ohn  Punt,  tiie  plaintiff,  as  executors  and  trustees  of 
tbe  testator,  became  the  holders  of  6.300  shares, 
G.  B.  Symons  contioued  the  holder  of  536  shares, 
J.  Jay  became  the  hold<ir,  partly  in  ooDsequeooe  of 
the  testator*8  will,  of  2,537  shares,  and  the  remain- 
ing four  shares  remained  as  they  were,  J.  Pont 
hdding  one  share  in  his  own  right,  Mr.  Marshall 
one  and  Mr.  (Siapman  one,  P.  Phass  one  share 
^total  hdding  9,377  shares.  In  that  stat«  of 
droumstances  the  business  during  the  last  year» 
the  year  en^g,  I  think,  last  December,  ceased  to  be 
profitable— that  is  to  say,  during  this  year  only  £2  was 
left  to  be  carried  over  by  way  of  profit  after  Shtisfjing 
the  remuneration  of  Symons  and  Jay*  who  are  dirt  cton 
of  the  company,  and  who  are  appointed  by  the 
trustees  of  the  testator's  will  under  their  powers 
iqanmging  direotoTS  of  the  compaoy  under  an  agree 
k  ment  for  five  years,  subject  to  determination  at  six 
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tnonthi*  noUce*  Kow,  the  way  thej  were  reomnerat^^d 
wai  by  a  oommiBiion  on  e&leA,  raQa^yi  raited  for 
cuatoin£>-ji,  and  by  a  o«^rt%iii  palary ;  the  f&Iee  m  the 
l&st  I  ear  w«re  for  aa  I&tj^o  ao  amaiiiit  af  m  the 
previouB  ye&r,  but  the  profiU  made  by  the  company 
were  not  m  large  in  oonsequence  of  eircamstancefl  as 
to  which  I  will  only  tay  at  preaant  that  the  oh&rge 
of  Crmndiileiit  dea^iag  on  the  part  of  ihe  managing 
director  is  not  made  on*.  It  would  be  wrsng  to  Bay 
ftoythinif  more  than  that  on  the  present  occaaion 
ixc«pt  that  it  ia  rather  an  tto fortunate  way  of  re- 
munerating managing  directors  that  they  get  their 
commiasiou  on  given  salet  irrf  spective  of  the  profits- 

Tliat  being  the  state  of  circa  ma  tancsBj  and  very 
Opndderable  fricti  i>ii  having  ariaen  between  the  trutt^ei 
of  the  will  J  particularly  Mr.  Pant^  who  is  a  Bon-in-law 
of  the  testator,  acd  Mr.  G,  B.  Bymona,  one  of  the 
managing  dlrectorBt  diapntes  aroie  and  a  corre^ 
tpondenoe  toek  place  which  I  will  not  go  into.  The 
correipondenae  was  very  properly  not  referred  to, 
ah  hough  there  wai  a  correapoudenc^  between  the 
iolidtorfl,  and  while  that  cones peti deuce  wai  going  on 
on  the  7th  of  May  the  diri^ctors  iatued  eleven  ahares 
bi  the  company.  I  may  say  that  under  the  articles 
they  had  power  to  issue  the  remainini^  shareB  of  thn 
fx^mpany  atid  there  was  no  expreB«  limitation  of  their 
power  with  reference  to  luch  iseuf*-  Thfy  iaiuel  five 
Bh«r««to  Mra,  Emily  J.  Symona,  wh>:}  is  the  wtf«  of  Mr, 
O*  B.  SymoDSi  the  man  agin  i^  director  ;  to  Mr^  B»  H 
Bymons,  one  share  ;  to  Mr,  Guntway  two  sharea  ;  Mc 
Gladstone  Hammond  two  shares ;  and  Mr,  T.  W.  Eose 
one  share;  making  altogether  Dley^^n  shmres  and  fire 
new  ihareholders.  Now,  nnder  the  povere  of  the 
artioldB  a  poll  cannot  be  demanded  except  by  five 
Mftmberfl,  and  it  is  obvious  when  the  ahare-holrling 
is  in  the  baadfl  of  the  teveu  shareholders,  there 
being  one  adherent  to  the  plaintiffs,  Mr,  Punt  hold- 
ing  one  share  in  his  own  fight,  there  were  three 
^vnons  ^  in  the  oce  camp,  while  there  were  four 
persona  in  the  other  camp.  Now  the  result  of  the 
tSBue  of  these  additional  shares  was  to  make  the 
number  of  shareholders  iuub  as  that  a  majority  for 
the  purpose  of  passing  a  special  resolution  couM  be 
obtiined  by  the  adherence  of  the  majority  holdicg 
sharea  in  the  company,  and  accordingly,  after  the 
issue  of  these  shares— that  was  on  the  7  th  of  May — on 
the  12  th  of  May  notice  of  a  meet  tog  was  aent  out  for 
the  pnrpoie  of  altering  the  articles  of  asaociation  ;  and 
without  going  through  ali  the  alter ationa  th%t  w^re 
propoeed  to  be  (effected,  I  will  refer  to  the  aubatanti*! 
articles,  as  to  which  the  complaint  really  arisei^ 
Under  article  94  it  wa#  provided  that  ^*  George  Green 
f  Bymons,**  he  waa  the  founder  of  the  company,  the 
fteltatOTi  ''shaU  be  the  goveminf;  direct  if  of  the 
k  company  until  he  resigns  the  office  or  dies,  i^tid 
i^hilst  he  retains  the  said  t'^c»  he  shall  havi^  authority 
to  exercise  all  the  powers,  authorities,  and  discretions 
by  these  presents  expressed  to  he  vi'sted  in  the 
doieetorB  generally,  atid  all  the  other  directors, 
if  any,  for  the  time  being  of  the  company  shall 
be  nndec  his  control  and  shall  be  hound  to  coii* 
^fcirm  to  hij  deciaions  in  regard  to  the  company*s 
sstiieis,  and  the  said  G.  G,  Bymous  shall  be  paid  out 
of  the  funds  of  the  company  ■«  remuneration  for  his 
serric^e  as  managing  director  the  sum  of  £300  per 
annum. *^  Then  9a  is  '*  Tbe  aaid  G.  O.  Hymoua  whilst 
be  holds  the  office  of  governicg  director  may  froui 
time  to  time  and  at  any  time  appoint  any  other 
pemona  to  be  directors  of  the  company,  and  may 
defint,  Hmiti  and  restiict  their  powers  a 'id  may 
iMx  and  determine  their  remuneration  and  duties 
I  Bud  may  at  any  time  remove  any  director 
Ibowever  appointed,  and  may  at  any  time 
lorene  a  general  meeting  of  the  compiny. 
Etery    sQch  ap|>oititment  or    removal    must    be  in 


writing  under  tbe  hand  of  the  person  making  the 
sam^.'*  Th-n  96  is  **  If  the  naid  G.  G.  Symoni  shall 
resign  the  office  of  g-j?emiQg  dirf^ctor  tie  ^hall 
becotne  an  ordinary  director."  Then  97  runs  *'  If  the 
said  G.  G.  Symons  dies  whilst  he  holds  the  o^^e  of 
governing  director,  the  trustees  for  tbe  time  being  of 
his  will  so  long  ai  £2.000  of  the  share  capital  stands 
tn  his  name  or  in  the  names  of  such  tmitees  may 
exercise  the  pOwera  vested  iu  tbe  said  G«  G< 
B^mons  by  dause  $6  hereof*"  Now*  Q.  G.  Symon* 
being  d^ad,  of  course  the  powers,  s  j  far  as  he  U  ooci- 
cernedf  are  gone,  and  the  real  materiality  of -the 
prc)posed  alteration  ia  that  the  powers  given  by  article 
97  to  the  trustees  for  the  time  being  holding  £2,000 
of  the  share  capital  would  be  done  away  with  What 
the  result  of  doing  away  with  them  would  be  is 
another  question.  At  all  events,  what  was  proposed 
to  be  done  was  to  take  away  from  the  trustees  of  the 
testator* s  will  a  power  which,  on  the  face  of  the 
article,  they  poiseased. 

Now,  the  meeting  was  accordingly  held,  and,  aa 
might  b»  expected,  nine  voted  in  favour  of  the 
r^'Solution — namely,  the  managing  director  and  the 
ne  V  ahareholders  to  whom  a  few  day i  before  shares 
had  been  issued.  These  were  thus  at^aiust  the  old  party, 
whose  foroes  had  not  been  augmented  bf  the  directors 
in  the  exercise  of  their  powers.  The  old  party  being 
only  three  shareholders,  notwithstanding  they  had  Vi^Tf 
much  the  largest  holding  of  ihares  in  the  company, 
could  not  demand  a  poll.  The  result  wai  that 
at  that  meetiog  there  was  the  extict  statutory  majority 
required,  neither  more  nor  leas»  and  the  directors 
appear  to  have  been  careful  not  recklessly  to  have 
iucreased  the  number  of  single  botdiags  of  sha^^e- 
holders  beyond  what  was  ahsulufcely  necessary  for 
their  purpose,  and  notice  is  given  of  a  conifmation 
meeting  to  he  held ;  whereupon  the  truiteeji  holding  the 
6,  J  00  shares,  and  Mr.  J.  Punt  also  holding  one  a  bare, 
commeoce  this  action,  and  they  sue  in  a  double  positirn« 
Fint  in  respect  of  their  position  ai  trustees  of  tbe 
testator,  with  whom  the  company  had  entered  into  an 
agreement  containing  the  stipulation  to  which  I  have 
referred  -  and,  secondly,  in  the  position  of  share- 
holders complaining  of  a  mieuae  of  the  power  of  the 
directors  with  the  purpose  and  object  of  euabUng  a 
minority  of  the  shareholders  to  C[>utrol  the  majority* 
speftking  of  shareholder  as  meaning  the  holder  of 
the  greater  number  of  shares.  There  is  one  other 
circumatance  I  ought  to  mention  because  it  has  a 
tearing  on  the  oase^  Under  the  testiitor*s  will  sha'ci 
are  settled,  and  some  of  the  persona  to  whom  shares 
are  given  are  persons  having  life  interests  or  iimit^d 
interests  under  it;  for  instance,  Mr,  Q,  B.  Symons 
has  him  del  f  a  limited  life  interait,  I  think  his  wife 
has  an  interest,  aod  there  are  other  Interests.  But  I 
need  not  say  more  than  this,  that  the  trustees  of  the 
will  had  dudts  to  perform  to  all  their  testais  qm  tra»t, 
and  there  is  no  reason  for  saying  that  they  ought  not 
to  have  the  powrs  which  &Te  by  the  articles  conferred 
upon  them*  and  to  be  exercised  for  the  benefit  of  their 
tfsiuii  iiu€  trust. 

Now,  the  fir»t  point  taken  is  this.  It  ia  said 
that  the  resolution  would  be  a  breach  of  the  con- 
tract which  was  entered  into  with  the  test^t^r; 
and  that  the  plaintiifs  would  be  entitled  to 
enforce  the  terms  of  this  agreement  by  restraining 
any  alteration  of  the  articles.  I  think  that  the 
answer  to  this  argument  is  that  the  company  cannot 
contract  itself  out  of  the  right  to  alter  ita  articles  ; 
though  it  cannot  by  altering  its  article i  commit  a 
breach  ol  contract.  It  i£  weU  establi<!hed  ai  between 
a  company  and  a  shareholder  not  depending  upon  a 
ippcial  contract  outside  the  ardolea  that  thta  !«  the 
caae.  It  has  not  been,  so  far  as  I  kuow,  the  precise 
subject  of  a  reported  deoiston  as  between  a  contractor 
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ahd  oompaBy  when  the  contract  it  independent  o! 
and  oataide  the  articles ;  bat  in  the  case  of  Allen  ▼. 
Gold  Beefs  of  West  Africa  {Limited),  [1900]  1  Ch.,  at 
p.  671,  L'»rd  Lindley,  M.R.,  says:  **The  articles  of 
a  company  prescribe  the  regulations  binding  on  its 
memb«rf  (Companies  Act,  1862,  s.  14).  Tdey  have 
the  effect  ol  a  contract  (section  16),  bat  the 
exact  nature  of  the  contract  is  even  now  very 
difficult  to  defioe.  Be  its  nature  what  it  may, 
the  oompaoy  is  empowered  by  the  statute  to  alter  tbe 
regulations  contained  in  its  articles  from  time  to 
time  by  special  resolution  (articles  50,  51),  and  any 
regulation  or  article  purporting  to  deprive  the  com- 
pany of  this  power  is  invalid  on  the  ground  that  it 
IS  contrary  to  statute :  Walker  v.  London  Tramways 
Co.  The  power  thus  conferred  on  companies  to  alter 
the  regulations  contained  in  their  articles  is  limited 
ooly  by  the  provision  contained  in  the  statute  and  the 
conditions  contained  in  the  company's  memorandum 
of  association.  Wide,  however,  as  the  language  of 
section  50  is;  the  power  conferred  by  it  must,  like  all 
otber  powers,  be  exercised  subject  to  those  general 
principles  of  law  and  equity  which  are  applicable  to 
all  powers  conferred  on  majorities  and  eoabling  them 
to  bmd  minorities.  It  must  be  exercised  not  only  in 
the  manner  required  by  law,  but  also  bond  fide  for 
tbe  benefit  of  the  company  as  a  whole,  and  it  must 
not  be  exceeded*  Those  conditions  are  always  implied 
and  ate  seldom,  if  ever,  expressed."  Then  his  lord- 
ship, at  p.  673,  says :  "  Although  the  regulations  con- 
tained in  a  company's  artii^  of  association  are 
revocable  by  special  resolution,  a  special  con- 
tract may  be  made  with  the  company  in  the 
terms  of  or  embodying  one  or  more  of  the  articles, 
and  the  question  will  arise  whether  an  alteration 
of  the  articles  so  embodied  is  consistent  with  tbe 
real  bargain  between  the  parties.  A  company  cannot 
break  its  contracts  by  altering  its  articles,  but  when 
dealing  with  contracts  referrioff  to  revocable  articles, 
and  especially  with  contracts  between  a  member  of 
the  company  and  the  company  respecting  his  i^are, 
care  must  be  taken  not  to  assume  that  the  contract 
involves  as  one  of  its  terms  an  article  which  is  not  to 
be  altered.'*  And  at  p.  679  Romer,  L.J.,  after 
dealing  with  tbe  particular  case,  says :  *'  Of  course 
oy  tbe  above  observation  I  have  not  l>een  dealing  with 
exceptional  cases.  I  can  imagine  a  case,  for  example, 
where^  by  the  memorandum  of  association  certain 
provisions  as  to  the  lien  are  made  part  of  the  con- 
stitution of  the  company  which  could  not  be  affected 
by  any  alteration  of  the  articles.  And  special  contracts 
migbt  be  made  by  particular  classes  of  shareholders 
or  individuals,  or  special  obligations  to  them  might 
be  incurred  by  the  company,  and  that  even  by  virtue 
of  the  orig^inal  articles  alone,  which  would  prevent  the 
articles  being  altered  as  asainst  them,  or  prevent  the 
alterations  being  enforceable  against  them." 

Now,  Mr.  Oomridge  was  good  enough  to  refer  to  a 
case  in  which  he  had  been  counsel  before  the  Court 
of  Appeal,  and  Mr.  Begistrar  Carrington  was  good 
enough  to  get  for  me  the  registrar's  K>ok  containing 
the  r^gistr^s  note  of  what  took  place  in  the  Court  of 
Appeal  with  ref«TeBce  to  it.  ^Hie  case  was  In  the 
,  Matter  of  the  Ladies'  Dress  Association  (Limited),  It 
was  a  case  as  to  the  effect  really  of  certain  founder's 
certificat«»s  that  had  been  given.  Founder's  certifi- 
cates had  been  issued  to  a  Mr.  Pulbrook,  who  was 
the  founder,  who  had  certain  rights  conferred  on  him 
by  the  articles  of  association.  These  founder's  oer- 
tinoates  were  in  these  terms :  "  This  certificate  is  one 
of  the  ten  founder's  certificates  issued  in  pursuance  of 
the  articles  of  association  of  tbe  company."  Then  it 
states  certain  rights  that  the  holder  of  the  certificate 
is  to  have^a  certain  commiisioa  on  gross  sties,  as 
provided  by  section  113  of  the  articles,  and  states  that 


he  "is  entitled  to  all  the  further  rights  and  subject  to 
the  provisions  expressed  and  contamed  in  seotions  112, 
113,  114,  115,  and  116  of  the  articles  of  assooiatioa, 
copies  of  which  several  sections  are  endorsed  hereon, 
and  the  said  association  (limited)  for  itielf  and  its  suc- 
cessors hereby  covenants  with  the  holder  of  tbis  certi- 
ficate that  it  will  not  alter  or  vary  any  or  either  of  the 
above-mentioned  sections  of  the  articles  of  association 
without  the  written  consent  of  the  holder  of  the  oartifi- 
ficate.  The  holder  is  entitled  to  transfer  the  certifi- 
cate; and  it  is  given  under  the  common  seal  of  the 
company."  Now,  from  the  registrar's  note  it  appears 
the  argument  was,  "  the  counsel  for  the  appellant " — 
and  Mr.  Coldridge  had  very  sood  reason  for  recollect- 
ing this  case,  as  he  was  counselfor  the  appellant — **  sub- 
mitted that  a  company  can  by  contract  bind  itself  not 
to  alter" — that  means  to  alter  articles — "  ai  regards  an 
outsider."  Wdght,  J.,  dismissed  the  applicstion, 
whatever  form  it  took,  and  it  came  before  the 
Court  of  Appeal.  The  Master  of  the  Bolls  makes 
an  interlocutory  observation  which  I  will  pass  by, 
and  then  the  note  is,  **  Coldridge  submits  he  oan 
ratify  the  contract."  Then  the  Master  of  the 
Bolls :  **  There  is  no  legal  covenant.  Let  me  see  a 
contract  between  you  and  the  company."  Then  Mr. 
Coldridge  submits  he  has  a  contract  in  the  founder's 
certificates  and  in  the  covenant  mentioned  in  article 
117.  Then  the  argument  ffoes  on  "  The  company  oan 
bind  itself  not  to  avail  itself  of  its  statutory  powers." 
Then  the  note  of  the  judgment  is  :  "  The  Master  of 
the  Bolls. — I  think  this  case  ought  to  be  disposed  of 
in  a  summary  way.  The  covenant  cannot  be  sued 
upon.  The  covenant  is  by  the  companv  that  it  should 
not  idter  any  article.  Order  below  affirmed ;  appeal 
dismissed  with  costs."  Tbat  appears,  so  far  as  I  oan 
judge,  to  be  a,  direct  decision  upon  the  present 
point.  Whether  that  be  so  or  not,  I  am  prepared  to 
hold  that  in  the  drcumstances  of  the  present  case  the 
contract  could  not  operate  to  prevent  the  articles  being 
altered  under  the  provisions  of  section  50,  whatever 
the  result  of  that  alteration  may  be.  It  may  be  the 
effect  of  an  alteration  after  a  contract  is  retrospective. 
It  may  be  the  remedy  is  in  damages  only,  or  it  may 
be  that  the  stipulations  of  the  contract  can  be  anforoed 
notwitbstanding  the  alteration  of  the  articles.  It 
appears  to  me  that  the  effect  of  the  alteration 
depends  upon  the  special  circumstances  in  each  case, 
but,  speanng  generally,  and  without  saymg  that  Uiere 
may  not  be  some  exceptions,  an  illostratiun  of  which 
does  not  at  present  occur  to  me.  I  think  that  the 
principle  in  Alien  v.  The  Gold  Reefs  of  West  Africa 
{LimUed)  applies  in  a  case  between  the  company  and 
an  outside  person  on  a  separate  contract,  as  well  as 
in  a  case  between  a  company  and  a  shareholder  on  the 
contract  contained  in  the  articles,  and  that  it  applies 
in  the  present  case. 

Tbe  second  point  taken  is  this:  It  is  said  that  the 
memorandum  binds  the  company  to  adopt  and  carry 
out  the  agreement  which,  once  adopted,  cannot  be 
modified  against  the  wish  of  the  contractor  with  the 
company.  I  think  it  is  a  sufficient  answer  in  the 
present  case  that  tbe  proposed  alteraticm  is  not  in 
contravention  of  the  contriact  except  in  respect  of  a 
matter  which  has  ceased  to  be  effective.  It  appears  to 
me  Uiat  clause  6  of  the  agreement  refers  to  those 
articles  giving  personal  power  to  tbe  deceatedteitatory 
and  if  you  were  to  read  it  as  though  daose  6  were 
actually  inserted  in  the  memorandum,  still  tbe  stipn*- 
lation  being  in  favour  of  a  dead  person,  if  that  were 
the  only  point  in  the  case  I  should  not  interfere  to 
restrain  the  doing  away  with  articles  which  have 
ceased  to  be  effsctive.  But  of  course  that  is  not  the 
substance  of  the  present  case. 

I  now  come  to  the  last,  and  to  my  mind  the  moat 
important  point  of  the  case.    It  is  argued  on  the  evi- 


Vol.  HI. 


[Hot.  21, 1903.  J 


THE   WEEKLY   REPORTER, 


45 


H*C,  PuRT  It,  Btmoks  a  Co»  (Lu*)«— I»oi»»oh  County  Council  t?.  South  Mbtbopoutaf  Gas  Co.  H,C. 


L 


deuce  tb^t  but  lor  the  iMue  hf  tha  dii^cioi^  of  tbe 
thtxm  in  tb«  way  In  whicb  thej  did  iieue  tbem — viz,, 
m  their  fidticiwry  capftcitj,  ex^rciaiBg  tbetr  general 
pow9T«  to  iaene  sharte,  it  woald  b»  impos Bible  to  pnas 
tbe  r&SDliition  proposed ;  and  it  Is  aaid  that  the 
sbarefl  were  not  issued  h&nA  Ji4e,  but  witb  the  sole 
object  and  intention  of  creaTing  voting  powpr  to 
carry  out  the  proposfld  alteration  io  the  articlef. 
On  tbe  evidence  I  am  quite  dear  that  tbene  ibaree 
were  not  ifau^d  bond  fide  lor  tb©  general  advantige 
of  the  oompanj,  but  that  they  were  issued  for  the 
immediite  object  of  coDtroUing  tbe  holderfl  of  tbe 
greater  number  of  shares  in  the  company^  and  of 
g^t'iog  the  neceipary  statutory  majority  for  passing 
&«  retolation,  while  not  at  the  aame  time  conferring 
upon  ttjs  mioority  the  power  to  demand  a  poll,  I 
need  not  gi  through  the  atHdaviti.  It  is  really  im* 
mmterial  to  me  wbetber  a  new  sharehoMer  is  described 
aa  a  puppet  or  not.  I  arn  quit^  satisiied  that  the 
tneftning,  object,  and  intention  of  tbe  istue  of  the 
shares  was  to  enable  the  ibarebolders  holding  the 
smaller  amount  of  such  sharefl  to  control  tbe  holders 
of  a  very  considerable  majority  of  such  s bares*  A 
power  such  ae  that  wbioh  was  exercised  by  tbe 
directors  in  thii  caae  ia  a  power  which  mu*t  be 
exercised,  as  I  have  s&td,  for  the  benefit  of  tb« 
company.  PrimtS  facie  it  is  given  them,  or  rather 
I  shonld  say  primarily  it  is  given  tbem.  for  the 
purpose  of  enabling  them  to  raiae  c^apif  al  when  re- 
qnired  for  the  purposes  of  the  company «  In  saying 
th*t  I  do  not  at  all  mean  to  lay  there  were  not  any 
other  oooaiioDB  when  they  might  not  fairly  and 
properly  «x^die  tbeee  powers,  when  a  oompany  is 
contututed  like  the  present.  I  do  not  say  it  would 
be  »t  all  an  unreasonable  thing  to  create  a  sufficient 
munber  of  shareholders  in  order  to  enable  statutory 
powen  to  be  exercised;  but  when  I  find  persons 
named,  all  of  wbonii  if  not  puppets ^  are  persons  whom 
it  is  obvioui  are  meant  and  intended  to  secure  tbe 
neoesaary  statutory  majority  in  a  partiou!«r  interest^ 
I  do  not  think  that  that  ia  a  fair  and  bond  Jidt 
exerotae  of  the  power,  I  think  that  they  were  issued 
to  tbe  nominees  for  the  egress  purpose^  amongst 
other  purposes  probably ^  of  paeaing  the  preaeat  resolu- 
tion^ The  real  diffioulty  in  the  case  on  this  head  to 
my  mind  oonsists  in  ttaisi  that  unless  and  until  tbe 
itine  of  these  shares  shall  be  set  a^ide  theie  persons 
are  shareholdifrs  in  the  company,  uid  I  must  take 
Qftre  that  any  injunction  I  grant  aball  he  an  if gn no- 
tion thmt  will  not  interfere  with  tbe  exercise  of  these 
powen  generally.  I  may  ref  •-r  on  thia  ground  to  a 
case  of  Fraur  v.  JFhalleif,  which  is  reported  in  2  H,  &  Mi 
10«  Of  course  the  circumstances  of  that  case  were 
not  like  tbe  present  casei  but  the  principle  I  find  in  it 
I  think  jastifiee  me  in  the  in j unction  I  propose  to 
grant.  In  that  c»se»  which  did  not  arise  under  the 
Companies  Act,  the  direotora  of  a  railway  oompany 
acted  on  an  old  reeolutiou  whiob  authorized  the  issue 
of  shareifor  a  particular  purpose.  The  particular 
purpose  bad  ceased  and  the  direotors  being  afraid 
thftt  at  a  general  meeting  tbey  would  be  removed 
were  al^mpting,  uudnr  an  entirely  different  state 
of  circumstances,  to  isiue  sharea  so  aa  to  enable 
them  to  be  supported  and  kept  in  office*  At  p, 
2S  Page- Wood,  T.C,  sa^s  ;  "Then  the  directors 
of  tbe  Osi^eatry  Co.  think  it  ad  via  able  if  possible  to 
advaooe  money  to  Mid  Wales  Oj.  to  assist  thttm  lu 
this  undertaking.  Under  the  circumstances  it  would 
have  been  wia'^  nad  the  directors  c -tiled  a  meeting  of 
tbe  shat-eholders  and  put  tbe  case  to  them,  and  if 
tbey  bad  obtaioed  the  requisite  consent  of  a 
general  meeting  it  m^gbt  have  been  a  very  arguable 
qtieittoii  whether  tUey  were  or  not  now  bgally  disabled 
from  acting  upon  that  assent  either  singly  or  couple'! 
with  tbe  former  unuied  resclntion*     Yet  nothing   of 


the  kind  is  done,  and  accordingly,  putting  Savin  out 

of  tbe  question,  the  point  is  reduced  to  this:  Tbe 
directors  are  informed  that  at  the  next  general 
meeting  they  are  likely  to  be  removed,  and 
therefore  on  the  very  verge  of  a  general  meeting 
they,  without  giving  notice  to  any  one,  with 
tbie  indecent  haste  and  scramble  wblcb  is  shewn  by 
the  times  at  which  tbe  meetings  were  held, 
resolve  that  shares  are,  on  the  faitli  of  thia  obsolete 
power  entrusted  to  them  for  a  di£F«reut  purpose,  to  be 
issued  for  the  very  purpose  of  controlling  thp  ensuing 
general  meeting,  t  have  no  doubt  that  tbe  court 
will  interfere  to  prevent  so  gross  a  breach  of  trust 
I  say  nothing  on  tbe  question  whether  tbe  policy 
advocated  by  tbe  directors,  or  that  which  I  am  told 
is  to  be  pursued  by  S*vin,  is  tbe  more  for  tbe 
interest  of  the  company.  That  is  a  matter  wholly  for 
the  shareholdera.  I  fully  concur  in  thi^  principle  laid 
down  in  Fosi  v.  HarhoUh,  2  Hare  461,  as  to  that; 
but  if  the  directors  can  clandestinely  and  at  the 
la<t  moment  use  a  stale  resolntioti  for  the  express 
purpcie  of  preventing  the  free  action  of  tbe  abare- 
holders,  this  court  will  take  Care  tha^  when  the 
company  cannot  interfere  the  court  will  do  so,"  It 
is  true  that  ia  a  case  relating  to  railway  comoanies  and 
not  to  companies  under  the  Joint  Stock  Companies 
Aot,  and  it  is  also  true  that  there  the  plat n tiffs  were 
in  time  to  prevent  the  issue  of  tbe  shares  in  question, 
but  the  principle  appears  to  me  to  be  the  same*  If  I 
find,  ai  I  do,  that  shares  have  been  issued  under  the 
general  and  fiduciary  powers  of  the  directum  for  the 
express  purposes  of  acquiring  an  unfair  and  undue 
majority  for  the  purpose  of  altering  the  rights  of 
parlies  under  the  articles,  I  think  I  ought  to  interfere, 
I  propose  to  grant  an  injunction  to  restrain  the  boMing 
of  this  confirmatory  meeting  for  the  paaitng  of  this 
rcaolution,  and  to  leave  it  there.  The  costs  will  be 
costs  in  the  action. 

Ltet  me,  however,  say,  no  w  I  have  laid  so  much,  that 
I  know  in  tbeae  caaaa  where  there  are  family  disputes 
it  is  extremely  difficult  to  bring  parties  to  any  sort  of 
reaaOQ,  but  in  ihis  ca^e,  so  far  as  I  can  see,  here  is  a 
business  which  miuht  be  in  tbe  future,  ai  it  has  been 
ia  tbe  past,  eminently  successful,  and  if  the  parties 
can  c^me  to  some  B3rt  of  agreement  or  truce  between 
themselves  they  ma^  go  on  well.  If  they  do  not  and 
unless  the  interveotiou  of  the  court  is  aouf ht  iti  iome 
other  way,  in  an  administr^tiou  sctton  or  other  wite,  I 
am  very  much  nfr^td  the  result  will  he  that  between 
them  they  will  de?t-oy  tbfl  goo^e  that  lays  tbe  golden 
eggs.  I  must  grant  the  in  junction  ti  prevent  tbe 
dbfecdanti  ho!diog  the  confirmatory  meeting  for  the 
purpose  of  passing  this  resolutioni 

M<4ion  granted. 

Solicitors,  B*  C, 


Barker  ik  3on ;  //.  Savidgit 


May  4,  1903, 


Chan.  Div,  j 
Joyce,  J,    j 

LoxDOK  County  Council  v.  South  Metbofoutan 
0A»  Co,  (aO 

8Maie  —  Inter preiatut ft  ~^**  Daily  " — liichision  of  Sunday 
— Gi%s  Light  and  €6kt  and  other  Oa%  Companies  Acts 
Afnendment  Act,  1880  (43  ^  44  Vict  e,  181),  ^,  7, 

By  the  Sotdh  MdropoUtan  Ga$  Cb,V  Speeiti^  AcU  o/ 
IS^9  ajid  1876  provision  wa$  m'ide  for  the  public  testing 
of  the  quality  of  thi  gas  supplied  by  them  to  eamumer§t 
The  mode  of  testing  and  the  Imm  and  number  of  tmtiny' 

{ft.)  Reported  by  Alan  C  NKSBtTT,  Esq.,  Barristrr- 
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pUice$  which  were  to  he  provided  hy  the  company ,  and  to 
be  under  the  control  of  the  Metropolitan  Board  of  Worka, 
were  to  he  preeerihed  hy  ga$  referees  appointed  by  the 
Board  of  Trade,  and  daily  teetinge  were  to  &«  made  hy 
gas  examinere  appointed  hy  t?ie  Metropolitan  Board. 
Similar  provinone  xoere  contained  in  the  Special  Acte  of 
the  other  metropolitan  gas  companies.  By  an  Act  of 
1880,  which  woe  appliooMe  to  all  the  metropolitan  gas 
companies,  the  provisions  as  to  diUy  testing  were  (in 
effect)  re  enacted  hy  a  section  providing  that  a  gas 
examiner  should  at  each  testing-place  make  daily  such 
number  of  testings  as  the  gas  referees  shotUd  prescribe. 

There  was  also  a  provision  in  the  Special  Act  of  1869 
which  was  to  be  read  with  the  Act  of  1880  defining 
"  day  "  as  twenty -four  hours  beginning  at  9  o'clock  in 
the  forenoon  of  one  day  and  ending  at  9  o^dock  in  the 
forenoon  of  the  next.  Under  these  Acts  the  practice  had 
been  to  test  on  week-days  only. 

Held,  that  the  literal  meaning  of  <*  daUy "  in 
the  Act  of  1880,  read  with  the  Adt  of  1869, 
with  reference  to  the  South  Metropolitan  Oas  Co. 
was  *'  every  day,**  including  Sundays,  taking  the  day 
as  commencing  at  9  o'clock  in  tJie  forenoon,  and  that 
the  pradice  prevailing  under  similar  provisions  in 
previous  Acts  of  Parliament  from  1869  to  1880  was  not 
sufficient  to  jtitify  the  court  in  construing  the  Act  of 
1880  wilh  reference  to  that  practice  under  the  principle 
suggested  hy  Lord  Macnaghten  in  Oommisnonen  for 
Speotal  Parposes  of  Inoome  Tax  v.  Pemiel,  [1891] 
A.  0.  531,  691. 

Held,  therefore^  tJiot  gas  examiners  appointed  hy  t?ie 
London  Oounty  Council,  as  successors  of  the  Metropolitan 
Board,  were  entitled  to  test  the  gas  on  Sundays. 

The  ^intiffs  totiglit  a  declaration  that  their  daly- 
appointed  gat  examinen  were  entitled  on  Sandayf  as 
well  at  wedc-dayi  to  make  tests  of  the  gas  supplied 
to  customers  by  the  defendants  and  an  injaoctioa 
restraining  intenerence  with  the  makiog  of  such  tests 
on  Sundays. 

By  the  Sonth  Metropolitan  €bs  light  and  Ooke 
Oa*s  Act  of  1869  (32  &  33  Yiot.  c.  130),  s.  3,  the  term 
*'day"  (sabject  to  an  exception  not  in  ttds  case 
material)  was  defined  to  mean  "twenty-four  hours 
reokonea  from  9  o'clock  in  the  forenoon  of  one  day  to 
9  o'clock  in  the  forenoon  of  the  next  following  day, 
BO  much  of  each  day  as  is  before  9  o'clock  in  the  fore- 
noon being  reckoned  as  part  of  the  immediately  pre- 
cediog  day  of  the  month  or  week,*' 

The  Act  provided  for  the  appointment  by  the  Board 
of  Trade  of  officials  called  '*  ges  referees/'  who  were 
to  prescribe  the  mode  and  times  for  testing  the 
illuminating  power  and  purity  of  the  gas  supplied  by 
the  company,  and  also  what  testmg  places  and 
apparatus  should  be  furnished  by  the  company,  which 
testing  places  and  apptratus  were  to  be  under  the 
control  and  management  of  the  Metropolitan  Board 
of  Works  (hereioafter  called  the  plaintiffs'  pre- 
decessors). The  Act  further  provided  for  the  appoint- 
ment by  the  plaintiffs'  predecessors  of  gas  examinerj 
whose  duty  it  was  at  each  testing-plaoe  daily  to  test 
the  illuminatiDg  power  and  purity  of  the  gas  sup- 
plied. 

By  the  South  Metropolitan  Gas  Light  and  Ooke 
Go's  Act,  1876  (39  &  40  Yiot.  c.  229),  the  pro- 
Tisiont  of  the  Act  of  1869  as  to  testing  and  the 
appointmt nt  of  gas  examiners  were  repealed  and  re- 
enacted  with  modifications.  Bv  this  Act  it  was 
provided  that  the  gas  referees  snould  from  time  to 
time  prescribe  the  situation  and  number  of  the  testing- 
plaoes  and  the  apparatus  therein  for  testing  the 
quality  of  the  gas  to  be  supplied  by  the  company, 
and  that  the  oompsny  should  provide  and  maintain 
such  testing-places  and  apparatus,  and  that  they 
should  b9  under  the  control  of  the  plaintiffs'  predeces- 


sori;  and  the  Act  also  provided  for  the  appointment 
by  the  plaintiffd*  predece«sors  of  gas  examiners  for  the 
several  teiting-pl«ces  within  th«*ir  juri'^diction ;  the 
Act  also  provided  for  daily  testmgs  by  the  examiners. 
Between  1869  and  1876  similar  provisions  were 
enacted  with  respect  to  the  other  metropolitan  gai 
companipt. 

In  1879  the  defendants  changed  their  name  from  the 
South  Hetropolitan  Oas  light  and  Coke  Oo.  to  the 
South  Metropolitan  Qes  Oo.  By  the  Oas  Light  and 
Ooke  and  other  Oas  Oompanips  Acts  Amendment 
Act,  1880  (43  &  44  Vict.  o.  181),  it  was  provided 
(section  4)  ttiat  the  Act  should  apply  to  the  metro- 
politan gas  companies  therein  enumerated  (including 
the  defendants)  and  throughout  the  districts  of  the 
said  companies,  and  that  for, the  purposes  of  its 
ap|]Ucation  throughout  any  one* of  such  districts  the 
expression  "the  company"  should  be  construed  to 
mean  such  one  of  the  said  compsnies  as  was  for  the  time 
being  authorised  to  supply  gas  in  such  district,  and 
that  the  expressions"gasreferees"and"gas  examiner" 
should  respectively  have  the  meanings  assigned  to 
them  in  the  speci«l  Act  of  such  company,  and  that  the 
spedel  Act  of  such  company  as  amended  by  the  Act 
now  stating  and  the  latt««r  Act  should  be  oonstmed 
toffeUier  as  one  Act.  Section  4  provided  as  follows : 
**  A  gas  examiner  shall  at  each  testing-plaoe  make 
daily  such  number  of  tests  as  the  gas  referees  msy 
prescribe  for  ascertaining  whether  during  the  whole 
of  each  day  the  illuminating  power  and  purity  of  the 
gas  supplied  at  such  tesdog-place  by  the  company 
are  such  as  are  respectively  prescribed  under  the  special 
Act,  provided  that  the  tests  for  illuminating  power 
shall  oe  taken  at  intervals  of  not  less  than  one  hour." 

The  plaintiffs  duly  appointed  gas  examiners  for  the 
several  tetting-plaoes  of  the  derandants  as  prescribed 
by  th«  gas  referoea.  One  of  such  examiners,  by  the 
direction  of  the  plaintiffs,  attended  at  each  <A  the 
defendants'  testiog  -  places  on  several  Sundays  in 
November  and  December,  1902,  but  on  each  occasion 
wes  refused  admission  bv  the  defendants'  caretakers. 
The  plaintiffs  thereupon  brought  this  action. 

By  their  defenoe  Uie  defendants  alleged  that  ever 
siDce  1869  gas  referees  appointed  by  the  Bnird  of 
Trade  had  periodically  issued  notificitions  prescribing 
daily  testing  of  the  gas  supplied  by  the  defendants 
and  the  other  compaoi^s  for  the  time  being  under 
th«*ir  juriidiotioo,  and  duly  appointed  gas  examiners 
had  tested  liie  gas  supplied  by  such  compantet  in 
aooordaoce  with  the  Acts  and  notifications  for  the 
time  bdng  in  force;  that  all  that  period  such 
teats  (to  the  knowledge  of  the  gas  reftf«es  and 
o'her  public  authorities)  had  been  made  on  week- 
days only,  and  never  on  Sundays,  and  that  the 
obligation  of  daily  testing  had  been  treated  by 
the  gas  examiners  and  public  authorities  as  applying 
to  week-days  alone.  This  was  not  disputed.  It 
farther  appeared  that  since  1872  the  metropolitan 
ges  compatiies  had  suspended  work  on  Sundays  from 
6  a.m.  to  6  and  in  some  cases  10  p.m.,  and  that  the 
gas  used  on  Sundays  was  for  the  most  part  made 
during  the  week  and  accumulated  in  the  gas-holders. 

Hughes,  K.C.,  and  T.  T.  Methold,  for  the  plaintiffs. 
— Iq  an  Act  of  Parliament,  unless  there  is  express 
provision  to  the  contrary,  Sundav  is  included  as  a 
day:  Peacock  v.  R..  (1858)  4  0.  B.  N.  S.  264 ;  Ex 
parU  Simpkin,  (1859)  2  B.  &  B.  392;  RawlinsY.  West 
Derby  Overseers,  (1846)  2  0.  B.  72;  Calder  and  Hehhle 
Navigation  Co.  v.  Pilling,  (1845)  14  BL  &  W.  76. 

Warmington,  K.C.,  Lord  Bohert  Cecil,  K.C.,  and  X. 
Bostron,  for  the  defendants.— The  practice  from  the 
bf'giijning  until  1880,  and  since  1880  until  now,  has 
baen  to  test  only  on  week-days.  No  ooe  suggests 
that  the  Act  of  1880  intended  to  start  a  new  pnotice, 
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tinuQUi   pra'^tice    and  r^peatiog  the  7erf  words  on 
which  that   practice  waa  fauuded,  it    may   perb^pH 
fairly  be  inferred  that  the  Legislature  in  re- e  a  acting 
the  stattite  intended  thoaa  words  to  be  underitood  in 
their  received  meaning/*      Howevfirf  be  expreHsef  no 
opinion  npon  it*     My  opimon  is  tbat,  it^that  if  a 
sannd  prinoiple  npon  wbioh  the  conrt  can  act  in  oon- 
itruing  an  Act  of    Parliaoieat,  the  praotice  iq   tbii 
case.   aiBnmipg  it    to  be   eatabliahed,  has    not  been 
nearly  luffiaent  for  the   purpose  of   founding  upon 
it  any  really  sertona  argumrait  to  the  effaot  d^ired  by 
the  defend ^nts*     la  my  opiDlon  the  words  are  plaiu^ 
I  am  ask<;d  ^  say  upon  the  constructirjQ  of  the  statute 
that  there  is  something  Intended  or  to  be  id f erred  c  jq- 
trary  to  the  words  of  the  Aot— a  constTuotion,  by- 
the  way,  which,  as  it  ap rears   to   me,  would  lead  to 
the  greatest  possible  difficulty  in  workii  g  the  Act 
with  referenoe  to  the  days  of  the  rest  of  the  week^ 
I  do  not  know  why  that  is  to  be  inferred.     I  have  no 
reason  to  suspect  that  it  wai  brought  to  the  aHetition 
of  the  Legisiature  when  the  Act  of  1S30  man  passed 
that  there  was  any  such  practice  as  is  alleged  before  me. 
The  result  of  the  whole  argumeut  upon  my  mind  is 
that  I  do  not  even  luspect  that  the  Legialatuie  did 
not  in  toed  that  which  is  provided  in  the  7  th  eoction  of 
the  Act  of  1880— namely,  that  the  tt-s'iug  should  be 
daily  and  aho»ld  be  every  day*  without    exceptiog 
Sunday    in    any    way    whatever,      There  will  be  a 
ileo'arjition   as  olaiLQed,   with  liberty  to  apply  for  an 
iujai  ction. 

Solioitordj   TF*    J.  Btaxland ;  HitkHn^   Waihin^ton^ 


and  tt  Is  to  be  conitmed  by  reference  to  the  practice 
stibsiiting  in  ISSO,  and  continued  ever  iioce,  and 
dealing  as  it  does  with  a  apecial  trade,  with  refers noe 
tothe  pradioe  in  that  triide.  The  question  whether 
**  day  **  iucJudes  Sunday  depends  on  circumitaQces  ; 
geaerally,  if  work  is  directed  t^  be  done,  day  mtant 
work-aniay  or  week-day.  We  rely  on  the  Sunday 
Observ«no#  Aet^  1676,  aid  t^i#  following  cases  :  Mtver 
Wear  Commimonfra  v,  Adamami,  2  JL  Q,  743,  26 
W.  E.  Dig  222  ;  BawkimT,  Gaih^rcoie,  3  W.  R.  104, 
6  D.  M.  &  G,  I.  20 ;  Ea«tman^  ifce  ,  Co  v.  CotnptroUer* 
Generttl  of  PaUnU.  fe,  47  W.  B  152,  [18&8]  A,  C. 
571 :  Testis  V.  Noaken,  28  W.  B»  562.  50  L.  J.  Q,  B» 
132;  VfimmiMtonera  /or  Special  Purpo3ca  of  Inmmt 
Tax  w,  Penml,  l\Bm]  A*  O,  531,  40  W.  R.  Dig,  217, 
and  Lord  Macna«btoa*$  opinion  in  that  caie:  and 
aljMJ  Cammgrcial  Steamihip  Co,  v.  Boulton,  23  W.  E. 
854,  L.  B.  10  Q.  B.  346. 

JToYCB,  J. — The  question  in  this  caie,  as  has  been 
truly  said  by  Lord  Bobert  Cecil,  is,  What  is  the 
meaniog  of  the  word  '*  daily  "  in  the  7Eh  section  of 
the  Act  of  1880.  I  think,  without  looking  at  the 
dictionary,  one  may  venture  to  say  that  tue  primd 
facit  meaning  of  "daily"  is  **  every  day,'*  although 
we  have  in  this  case  the  peculiar  provision  with 
reference  todays  which  is  contaioed  in  the  3rd  section 
of  the  Act  of  1860,  which  says  that  "the  t-^rm 
'  day  *  "  (subject  to  the  exception  therein  mentioned) 
"  means  twenty- four  hours,  reckoned  from  2 
o*clocik  in  the  forenoon  of  one  day  to  9  o'clock  in 
the  foreno:)n  of  the  next  folio wiog  day,  so  much  of 
each  day  as  is  before  9  o'clock  in  the  foreooon 
being  reckoued  as  part  of  the  immedi/itely  preceding 
day  of  the  month  or  week/'  Therefore  it  appears  to 
mB  that  j^riTrtii /iitie  the  f^ffect  o(  this  Ith  section  of 
the  Act  of  1880  with  reference  to  the  company  in 
qnaftion  ii  ttiat  the  gas  is  t:»  be  tested  as  thereby 
prescribed  on  every  day,  beginniDg  at  9  o'clock  in 
the  forenoon  of  one  day  and  ending  at  9  o'clock  in 
the  forenoon  of  the  next  day.  Kow,  if  that  be  so, 
two  of  these  days  would  include  parts  of  Sunday, 
which,  aa  I  understand,  begins  at  12  O'clouk  on 
Satiirday  eight,  and  ecids  at  12  o'clock  on  Sunday 
night  It  is  said  that^  from  the  provisions  of  this 
■eotioap  the  twenty-fotir  hours  from  midnight  on 
Saturday  to  midnight  on  Su^jday  must  be  altogether 
KKdiidad*  Upon  that  I  observe  that  aa  I  understand 
there  is  not  a  word  or  an  expression  of  any  sort  or 
kind  IQ  any  of  these  Acts  of  Parliament  to  suggest 
that  th«t  10  to  be  the  ease,  or  that  that  is  the  intea^ 
tion  of  the  tiegislatute,  PrimS  fade  I  should 
luppoae  that  where,  as  here,  the  i^ai  is  to  be  supplied 
at  a^  timf  8  on  every  day  and  at  every  hour  of  the  day 
the  tasting  ought  to  take  place  on  every  day  of  the 
week* 

Now>  what  is  the  argnment  which  the  defendants 
urge  against  this  construction  ?  Hjw  and  where  do 
they  get  any  particular  in  ten  t^  so  to  speak — as  it  is 
called  in  one  of  the  oases^a*;  variauoe  with  or  con- 
trsry  to  the  literal  words  of  the  Act  F  Well,  many 
i&Ol  altogether  relevant  topics,  as  I  consider,  have 
\  urged  upon  me,  but  tu*t  principal  point  is  thi** 
I  ^e  defend uils  say  that  the  practice  from  the  pa^dog 
1  of  the  Atjt  of  1869  down  to  the  paasing 
of  the  Act  of  1830  has  been  not  to  test  on  Buodays ; 
thai  is  to  say,  in  other  words,  that  the  praotics  has 
I  not  to  comply  with  the  htt-ral  termi  of  the  Aet 
"  rltameut  applying  to  the  ciise.  Oau  that  alter 
Bemning  of  the  wurd  "daily  *'  in  the  Act  of  18  SO? 
It  is  aaid  that  this  ca<i  be  done  by  the  priucipte 
enitaciat^d  by  Ijord  Macna^hten  in  the  case  of 
OammiBBiontfs  for  Sptciul  PnTpmn  of  the  Ijiwme 
3Vte  V,  Ptmstl^  where  unioubtedly  it  is  suggested 
**ttiat  wtien  yon  Sad  legislation  following  a   con- 


Jane  17,  18,  190S. 


Chan    Di-^.        ( 
8wii.f  n  Baly,  J-  J 

In  re  MlLBS,  (<t.) 
Solicitor — CoiU^Ta;j^tion  —  Winding  up  qfnPiU — CciU 
iperial  to  particnlitr  henejiciuri^— Costs  i a  anticipation 
—Solicitors  AH,  184^  (6  it  7  VicL  c.  73),  #,  39. 

In  the  tttxation.  rtnier  stciion  39  of  the  Solicitors  Act, 
1843,  of  the  hili  of  coits  of  tht  sohmtor  of  trustees 
enfffig^d  in  dividing  an  egtate  brtweeu  hem^ciarir^t  tkt 
9j}feittl  cmts  incurred  Wit*i  re$peet  t'*  thi  ihfire  of  one  of 
the  btnrficiitriei  ute  char^eabh  a*]ainit  the  estate  as  <t 

In  the  final  sttUement  of  an  estate  hdween  ik^  btne* 
Ji'^ariea,  the  tnutees  are  entitled  to  include  bit  atdicipn- 
Hon  tuck  rfamntihle  €harfjcs  as  will  I  ft  incur  r^t  in  mrrtf- 
ing  cmt  thejlnal  divtsimi* 

Sammons  to  review  taxation. 

0(1  the  de«th  of  a  tenant  fof  life  an  estate  became 
divisible  among  three  beneficiaries  eq  lally.  two  of 
whom  wished  to  receive  traasf -^rs  ot  their  ^h  ires  m 
s^eci^  whilst  thi  third  wuhed  his  share  tj  b^  r'aliz^d 
and  the  mortgage  on  it  paid  o£F. 

Oa  the  pr-eaeL^tation  of  his  bill  by  the  solicitor  of 
the  trusttea  who  w^und  up  the  estate,  two  of  the 
ben^^fioiant-s  issued  an  originating  summons  for  its 
tux'itiou  under  the  provisloos  of  section  39  of  the 
Sol  loi  tors  Act,  1843* 

An  order  ftirtix  4t  ion  was  there  up  so  male  o  a  the 
29th  if  January,  1903. 

On  ta^atsoQ  the  taxing-matter  disallowed  oert-un 
iti^ma  connected  with  the  trauHfereuce  to  two  of  th^ 
beneficiaries  of  their  sharea  in  ipecie,  and  with  the 
payment  off  of  the  mortgage  on  th^  third  ihare,  on 
the  ground  that  each  benefioiary  should  bear  hia  own 
share  of  the  coats  and  that  these  items  shonld  not  be 
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charged  on  the  esUte  as  a  whole*  He  alio  dis- 
allowed certain  items  charged  for  expenses  in  anticipa- 
tion* 

The  present  summons  was  thereupon  issued  hy  the 
solicitor  to  review  the  master's  decision  on  these 
two  pointo. 

A.  J.  Ohitty,  for  the  summons. — It  is  imoossiUe  to 
dimect  every  item  of  expense  for  taxation  under 
section  39  and  to  allocate  it  to  separate  beneftoiaries. 
Toe  cas«i  of  In  re  Gray,  49  W.  B.  298,  [1901]  1  Oh 
239,  does  not  apply  to  this  section  :  In  re  Negus,  43 
W.  B,  68,  [1895]  1  Oh.  73. 

Aahton  Gross  against  the  summons. 

SwiNFBN  Eady,  J. — In  my  opinion  it  is  not  the 
practice,  wIhoi  trustee!  are  dividing  an  estate  among 
beneficiaries,  to  have  the  biU  of  costs  of  their  solicitor 
dissected  in  the  manner  that  has  been  suggested,  in 
order  that  every  item  referring  to  separate  shares 
may  be  extracted  from  it  and  treated  as  chargeable 
only  against  the  share  of  each  beneficiary. 

The  trustees  are  proposing  to  divide  an  estate  not 
yet  divided,  and  their  reasonable  and  proper  costi 
m  so  doiog  are  properly  chargeable  agaii^  we  estate 
as  a  whole.  I  am  farther  of  opinion  that  the  question 
whether  any  particular  items  properly  chargeable  by  the 
trustees  ought  ultimately  to  be  charged  against  any 
particular  beneficiary  does  not  arise  on  the  present 
summ'^ns,  because  under  section  39  of  the  8  uidtors 
Act,  1843,  this  taxation  must  be  treated  as  being  a 
taxation  between  the  trustees  and  their  iK>licitors  of 
the  items  properlv  chargeable  by  the  trustees  and 
properly  payable  by  them  to  their  solicitors;  and 
every  proper  and  reasonable  item  must  be  allowed, 
irrespective  of  whether  it  is  ultimately  to  be  charged 
on  the  final  distribution  agunst  the  share  of  a 
particular  beneficiary. 

As  to  oosts  allowed  by  anticipation,  if  the  division 
be  the  division  of  the  whole  balance  remaining  in  the 
hands  of  the  trustees,  and  a  fioal  settlement  of  the 
whole  estate,  then  I  am  of  opinion  that  the  trustees 
are  entitled  to  include  by  antidpaUon  such  reasonable 
and  proper  charges  as  will  be  incurred  in  carrying  out 
the  final  division,  although  the  final  division  be  not 
actually  made  at  the  moment.  If,  however,  it  be 
merely  an  interim  division,  still  leaving  a  further 
balance  to  be  divided,  then  the  costs  diould  include 
only  the  oosts  actually  incurred  up  to  date,  leaving 
any  further  costs  to  be  settled  and  adjusted  in  the 
final  division.  The  better  plan  will  be,  acoordiogly, 
to  allow  the  objection  generally  and  to  refer  the  bul 
back  to  the  taxing-mastfr  to  review  his  taxation  upon 
the  fboting  indicated. 

Solidtori,  J.  W.  T.  MUes  ;  W.  A.  8.  HeUyar  in  Co. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.O.J.,  and  >         July  10,  1903. 
WX\b  and  Ohaonell,  JJ.)     J 

LOOKWOOD  V.  OOOPBB.  (a.) 

Licensing  law — Offences — *•  (laming  " — Gams  of  shiU 
played  with  cards  for  prizes  given  by  persons  not 
competitors^**  Wliist  drive** — Suffering  gaming  on 
licensed  premises—Licensing  Act,  1872  {35  <k  36  Vict. 
c  94),  s.  17,  sub-section  1. 

T?ie  appellant,  a  licensed  victualler,  suffered  a  game  of 
skiU,  called  a  "  whist  drive,*'  to  be  play  A  by  members  of 
a  dub  in  a  room  on  his  licensed  premises,  for  prizes  ordy 
given  by  their  friends. 

(a.)  Beported  by  Bbbkinb  Hbid,  Esq.,  Barrister-at- 
Law. 


Held,  tJhot  he  could  not  properly  be  convicted  qf  euffer^ 
ing  gaming  under  the  Licensing  Act,  1872,  s.  17,  tub- 
section  1. 

This  was  an  appeal  by  Dennis  Arnold  Lodkwood, 
the  proprietor  of  the  Oeescent  Hotel,  Filej,  who  had 
been  summoned  before  oertain  justices  of  the  peace 
for  the  E«st  Biding  of  Yorkshire  and  oonvicted  of 
suffering  gaming  on  his  licensed  premises  contrary  to 
section  17  of  the  Licensing  Act,  1872.  Tae  iuttices 
at  the  instance  of  the  appellant  stated  the  following 
ease: 

Upon  the  hearing  of  the  ssid  information  the 
following  facts  were  proved  or  admitted  before  us : 

(a)  A  large  room  in  the  Orescent  Hotel  was  engaged 
by  a  party  of  ladiet  and  g<mtlemen  of  good  social 
position  in  the  neighbourhood  of  FJey.  oaUing  them- 
selves the  Filey  Indoor  G«mes  Glub.  The  members  of 
this  dub  and  Uieir  friends  met  in  this  room  for  the 
purpose  of  playing  a  whist  drive,  and  had  the  ex- 
clusive use  of  the  room,  for  which  they  paid  so  much 
a  week.  A  fee  of  five  shillings  was  paid  for  member- 
ship of  the  dub,  and  each  person  pud  Is,  6d.  a  night 
when  playing  towards  the  cost  of  the  room,  refresh- 
ments (which  were  supplied  by  the  appellant  in 
another  room,  but  no  intoxicants  were  supplied),  and 
other  ioddental  expenses.  Any  member  could  intro- 
duce a  friend  by  submitting  the  per«on*s  naoie  for 
approval  and  paying  Is.  6d.  for  the  person  introduced. 

(b)  On  the  night  of  the  24th  of  February,  1903,  forty 
or  fif  cy  ladies  and  gentlemen,  the  majority  of  whom 
were  membert,  met  to  play  a  game  of  cards  commonly 
known  as  a  whi»t  drive  for  prizes  which  when  won 
were  taken  by  the  winners  of  the  game.  There  were 
eight  prists  of  varying  value,  one  of  which,  a  dock, 
was  worth  about  £1  Us.  6d.  This  prize  was  won  by 
a  player  who  stated  on  oath  that  he  would  not  have 
g  )ne  if  the  prizes  had  not  been  wortii  playing  for. 

(c)  The  prizes  were  not  subscribed  for  by  the 
players,  but  were  given  by  some  members  of  the  dub 
or  by  their  f  <'iends  who  were  not  members,  and  it  was 
a  rule  that  no  person  should  win  the  prize  whidi  he 
or  she.had  given. 

((Q  The  appdlant  knew  that  a  whist  drive  was  being 
played— be  let  the  room  for  ths  purpoie.  He  stated 
to  a  witness  for  the  respondent  that  he  did  not  know 
that  th<*re  was  anything  wrong.  When  the  p«rti«ts 
went  to  him  to  take  the  room  they  said  they  would 
not  play  dth^r  for  moaey  or  mone?'s  worth,  and  he  let 
the  room  on  the  distinct  understanding  that  the  players 
should  not  stake  money  on  the  |;ame.  He  knew, 
however,  that  there  were  prizes.  Neither  the  appellant 
nor  his  staff  had  entered  the  room  during  the  Uaie  of 
the  play,  nor  was  the  room  used  as  a  public  room  after 
it  was  engaged  by  the  club. 

On  behalf  of  the  appellant  it  was  contended  that  he 
could  not  be  said  to  have  suffered  the  gaming,  if 

Sming  there  was,  to  be  carried  on,  as  the  players 
d  the  exdusive  use  of  the  room  ;  iliat  the  playing 
in  question  was  not  gaming  withhi  the  meaning  cif 
section  17  of  the  licensing  Act,  1872 ;  that  in  oiSler 
to  constitute  sudi  gaming  there  must  be  something 
staked  by  each  party  playing  to  be  lost  or  won  by  them 
aooording  to  the  success  or  failure  of  the  person  who 
had  staked ;  and  that  from  the  fact  thst  the  players 
were  playing  for  prizes  given  by  someone  else  they 
(the  players;  had  nothing  to  lose  and  could  not  be 
said  to  be  Raming. 

On  behalf  ef  tue  respondent,  it  was  submitted  that 
he  was  not  bound  to  prove  that  the  appdlant  had 
knowingly  suffered  thn  gaming  to  take  place ;  that 
the  appellant  did  suffer  gaminff  within  the  meaning 
of  the  section;  and,  further,  uiat  the  playing  for 
money's  worth— namdv,  the  prizes,  oonstituted 
gaming  within  the  meanmg  of  the  section. 
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The  jufltioei  foncd,  as  &  fact,  that  tlia  appellaiat 
did  know  that  the  pkyeri  were  playing  a  wtUt  drive 
for  prizflB— money's  woTth-  In  their  opinion  the 
pUjing  for  prizaa  conatitutBd  gaming  within  the 
measing  of  the  section,  and  they  convicted  the 
Appellant  and  fined  him  £1^  inoluding  6a.  coats. 

BefoT«  the  jmticee  the  followicg  cases  wero  oitwl : 
Soineraet  v.  Bart,  32  W.  E.  694,  12  Q.  B.  D.  360; 
JSfW,  ▼.  Atht&fi,  23  L.  J*  1 ;  Bm  r.  Hurston,  3  Q.  B.  D, 
454.  47  L.  J*  27  ;  RedgaU  r,  Bnjjnei,  1  Q»  B.  D.  89 ; 
Ihmd  V,  Euam,  36  W.  E,  787,  21  Q,  B.  B.  249; 
Danford  V.  Td^for,  33  J.  P.  277 ;  Luff  v,  Lmper,  36 

J,  P*  54* 

The  queetion  for  the  court  wai  whether  the  jufltioes 
hftd  come  to  a  correct  determmation  and  deciaion  in 
point  of  law,  and  if  not  what  ihonld  be  done  in  the 

DanckwftU,  K,C.  {SMJkid  with  him),  for  the 
appeUaot. — Ttie  oonTiction  cannot  stand,  tecaase  the 
drcumatanoea  under  which  the  whist  drive  was 
played  do  not  amount  to  the  offence  with  which  the 
sppdlant  has  beea  oh  arg<?d— namely,  gamiog.  To 
csoKwtitute  that  oft'enoe  either  the  game  must  be  ptr  ae 
illegal  or  eUe  it  mnst  be  played  for  money,  or  there 
muat  be  some  circa  instances  attached  to  it  which  make 
it  illegal.  In  this  case  there  is  no  such  eleoa^-nt. 
The  mere  pl*>iog  oi  a  legidmate  game  for  prizes  is 
not  illegal  merely  becauie  it  is  played  on  ucemied 
premiiet. 

Queen  v,  A^hton,  22  L,  J.  SI.  0.  1  j  D)/»on  v.  Mason 
22  a  B.  D.  351,  37  W,  E,  Dig.  103  ;  Jenks  v.  Turpin, 
13  Q.  B.  D.  505,  32  W.  E.  Dig.  84,  were  cited. 

Montague  Lush,  K.C\,  and  Uautley,  in  support  of 
ktbe  coariction*— If  a  game  of  skill  fof  prizes  given  by 
^  p»*r8ons  not  pUyiog  were  pkyed  on  licensed  premises 
it  might  very  well  be  apart  from  special  circumstances 
that  the  game  even  on  licensed  premises  wc-uld  not  be 
a  oontraveotion  of  the  statute.  OhesSi  for  initanoep 
in  which  it  is  «euerally  said  that  no  element  of  ohance 
exista.  But  here  the  game  was  one  of  cards,  and 
nec#*ssarily  chance  as  well  as  skill  comes  in.  The 
queition  has  never  been  raised  before,  but  I  submit 
tbat  on  the  finding  of  the  juitices  this  convioCion 
ihonld  stand. 

Lord    Alveestoite,    L.CJ*— If    the«    was    any 
ground  here  for  suggesting  that  this  was  in  fact  a 
gambliog  arrangement  by   which    the    players  one 
after  another  staked  all  round,  different  cousideratloas 
would  arise.    The  licensing  Act  ought  to  be  strictly 
enforced  and  carried  out,  no  doubt,  bee  ins  e  it  was  a 
penal  Act,  but  nevertheless  the  court  must  take  care 
not   to  strain  the  words  of  the  sedition  beyond  the 
principle    of  the  decisions   upon  them*     It    is  not 
n#0fs&ary   f^r    me    to    say    that    no    game    played 
lor    prizes  on   licensed    premises  would    not    oome 
within  the  mischief  of  the  section  ;  nor  to  decide 
that    a    g^me    of    tkUl    would    be    ei:eo!ipt*     Both 
these    quesUons    were     dealt    with    at     length    in 
D^ion  Vp  Maaon,  and  also,  I  bdieve,  in  other  cases* 
Here  the  justices  fonnd  that  the  ladies  and  gentle- 
men of  this  dub  were  competing  for  prices  given  by 
their  frieods  who  were  not  playing,  and  there  is  no 
sn^g^stion  that  in   what  they  did  they  desired  to 
evade    the    statute*     The    jutticea  appear    to    have 
withod  tj  raise  the  point  for  our  deciiiou  whether 
playing  any  gaode  of  skill  and  chance  not  being  an 
unlawful  game  of  itself  and   not  heing  played  for 
money  stakes  was  within  the  section.     lu  my  opioion 
we  have  not  to  decide  that  question  here,  because  I 
think  that  we  cannot  hold  that  this  whist  drive  played 
under  these  conditions  was  gaming  at  aU  within  the 
meaning  of  the  statute.     For  these  reasons  the  con- 
viotion  cannot  be  supported,  and  thi?  appeal  must  be 
allowed. 


^      WiLM  «nd  Chaknbll,  JJ.,  couourred. 

Con  viction  q  ua$h^f  L 

8olicit/^rs  for  the  appellant,  T.  !L  Eium,  tot 
TiUkerUartt  Scarborough, 

Solicitors  for  the  jei],ouden%  BockiUt  Hiant,  tt  Nath, 
for  J,  n.  ProdtT,  Beverley, 


Court  of  sa^pial 

From  K.  B.  Div.  ) 

(Collins,  M.E*,  and  Mathew  and  |  Nov,  10, 

Oozens-Hardy,  L.J  J.)  ) 

CoaNFOOT  V.  EOYAL  EXCHANaE   A83TJRA50B 
GORPOBATION,   t^O 
Iniuranee,  marim^Bitk,  duraiion  of—'*  Thirttf  dai/A 
in  pirt  afUr  amm^  *'--Dai/»,  computation  of. 
A  pdi^  of  insurance  on   ihip   wai  e^j^rei$^  to   he 
**from  Portland,  0,,  htf  any  route  to  Atyoa  Bay  and  for 
thirty  dayM  in  por*  aftir  arrivaV*     The  policy  farther 
deicnhed the  risk  ai  continuing  ttntilthe  ship  *'  hath  thtre 
moored  at  anchor  in  good  safety:'     The  Mp  arrived  at 
Aigoa  Bay  m  ths  2nd  of  Attgmi,  ajtd  wa9  moored  in 
good  safettj  at  11.30  a.m.  on  that  day.     She  remained  at 
Ahjoa  Bay  uiM  she  wai  lost  by  a  peril  imur&i  again&i 
ai  4.30  p.Tft,  on  the  Ut  of  Sepiemher. 

Held,  that  the  thirty  days  meant  thirty  comectitim 
periods  of  twenty-fonr  hilars  each  heginning  af  11.30  o.m. 
on  the  2tid  of  Atigust,  and  that  iherefors  the  ihip  was 
lost  after  the  insurance  had  c^aitd. 

Jwlymeni  of  Bigham,  J,  [61  W.  R*  627,  [1903]  2 
A'.  B.  363),  affirmed. 

Applioation  by  the  plaintiff  for  judgment  or  a  new 
trial  in  an  action  tried  before  Bigti«m,  J.,  and  a  jury 
(report 3d  in  51  W,  K  527,  [1903]  2  K.  B.  363). 

The  action  was  brought  to  recover  for  a  total  loss 
of  the  plaintiffs'  ship,  Inchcapc  Hock,  under  a  poller 
of  marine  insurance  dated  the  4th  of  April,  1902, 
Against  the  usual  perils,  of  which  the  defendants  were 
underwriters. 

The  policy,  which  was  on  a  printed  form  with 
blanks  to  be  filled  in,  described  the  insurance  as  **  at  and 
from  Portland,  O.,  by  any  route  to  Algoa  Bay  and  for 
thirty  days  in  port  after  arrival  however  employed." 
Later  on  the  policy  described  the  insurance  as  con- 
tiniiing  "  until  the  said  ship  with  all  her  ordnance, 
taukle,  apparel,  ^fec,  shall  be  arrived  at  as  above  upon 
the  said  ship,  &c.,  until  she  hath  there  moored  at 
anchor  in  good  safety/*  This  latter  olau»e  was  iu  print 
except  the  words  **  as  above,"  which  were  written  in. 
The  latter  part  of  this  clause  as  it  originally  stood  in 
the  printed  form  ran  **  nutU  she  hath  there  moored  at 
anchor  twenty- four  hours  in  good  safety,*'  but  in  the 
policy  in  question  the  words  **  twenty -four  hours'* 
were  struck  out* 

The  ship  arrived  at  Algoa  Bay  on  the  2od  of 
August,  and  remained  there  until  the  Ist  of  Septmn- 
ber,  when  she  was  totally  lost  in  a  gale. 

At  the  trial  the  jury  found  that  the  veasel  arrived 
at  Algoa  Bay  at  10  a.m*  on  the  2nd  of  August,  1902 ; 
that  she  was  moored  at  anchor  in  good  safety  at 
1L30  a.m.  on  that  day  ;  and  that  she  was  totally  lost 
at  4.30  p,ni*  on  the  1st  of  September. 

Big  ham,  J*»  on  further  coDsideration,  held  that 
the  **  ihirtT  days  '*  meant  thirty  consecutive  periods 
of  twenty-four  hours  each  beginning  at  11.30  a.m,  on 
the  2od  of   August,  and  not  thirty  calendar  days, 

(a.)  Eeported  by  W.  F,  Babrt,  Bs^i^,  Barrister- 
at-Law. 
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and  that  therefore  the  insaraooe  had  expired  at  11  30 
a.m.  on  the  let  of  S^ptemb^r,  before  the  ihip  was 
loet  He  aooordiogly  gafe  jadgment  for  the 
defend'*Dt8. 

J,  A,  Hamiltfm,  K  C ,  asd  1).  C  Leek,  for  thAp^ain- 
tifP. — ^The  tbirr.y  days  are  thirty  calendar  d%y8,  cotn- 
meoci-  ff  at  iDi<1night  on  thn  2ad  of  Aoi^ut  The  m«a«*- 
anoe  is  desoribed  in  the  policy  ai  oon  inning  **  for  thirty 
days  in  port  after  arrivaL'*  Tiiat  meani  after  the 
day  of  arrivid,  and  therefore  the  d«y  of  arrival  is  to 
be  ezolnded  in  the  computation  of  the  thirty  days : 
The  Katy,4Z  W.  E.  290.  [1895]  P.  66;  and  GoldemUhB' 
Company  y,  Weet  Metropolitan  Railway  Co*,  afUe,  p. 
21.  Unless  there  is  something  to  the  contrary,  the 
law  construes  a  day  as  meaning  a  calendar  day.  The 
insurance  therefore  did  not  expire  until  midnight  on 
the  1st  of  September,  and  the  vessel  was  covered 
by  the  policy  when  she  was  lost. 

They  also  referred  to  Mercantile  Marine  Ineurance 
Co.  v.  Titherington,  13  W.  B.  141,  6  B.  &  8  765. 

Scrutton,  K.C.t  and  Loehnie,  for  the  defendants, 
contended  that  the  thirty  days  ran  from  the  time 
the  vessel  was  moored  at  anchor  in  good  s-tf  ity — 
namely,  ^m  11.30  a.m.  on  the  2Qd  of  Aagus*. 

«7.  A.  HamilUm,  K.C.,  replied. 

Collins,  ILB  — ^Tbis  is  an  appeal  from  tho  judg- 
ment of  Bigham,  J.,  and  raises  a  qaestion  a«  to  the 
construction  of  a  policy  of  marine  insurance.  By  tne 
policy  the  ship  was  insured  a(  aod  from  Portiand, 
Oregon,  by  any  route  to  Algoa  B«y,  '*  and  for  thirty 
days  in  port  after  arrival  however  employed." 
Later  on  in  the  policy  the  insurance  is  described  as 
continuing  "until  the  said  sbip.  with  all  her 
ordnance,  tackle,  apparel,  ftc,  shall  be  arrived  at  as 
above  upan  the  said  ship,  &o.,  until  she  hath  tbere 
moored  at  anchor  in  good  safety." 

This  last  clause  drfiues  the  period  during  which 
the  policy  would  have  attached  apart  from  the 
earlier  provision  as  to  the  thirty  days.  Tbe 
earlier  clause  involves  this,  that  we  mast  ascertain 
the  date  of  arrival  before  we  can  see  when  the  thirty 
davs  begin  to  run.  The  later  clause  seems  to  me  to 
define  tbe  point  of  tiaie  wben  tbe  stip  is  said  to 
arriv<«,  and  from  that  point  of  time,  and  from  no  other, 
tde  thirty  days  begin  to  run — ^namely,  from  the 
point  of  time  when  she  hath  moored  at  anchor  in 
good  saft^ty.  Th^t,  to  my  mind,  is  the  obvious 
meaning  of  the  policy.  Further,  when  one  looks  at 
the  genesis  of  tiiis  later  dause,  the  matter  is  made 
quite  dear.  The  danse  as  it  originallv  stood  in 
prmt  was  '*  until  she  hath  there  mo  ired  at  anchor 
twenty-four  hours  in  good  safety,"  but  the  parties 
have  struck  out  tue  woids  "  twent]^-four  hours,*'  tbus 
msldng  the  pdnt  of  time  from  wmch  the  thir^^  days 
ran  the  same  as  that  from  which  the  twenty-four 
hours  woold  have  run.  The  t«enty-four  hours 
would  dearly  have  run  from  the  time  of  mooring  in 
good  safety.  Tne  tbirty  days  therefore  began  to 
run  from  tbe  particul«r  point  of  time— namely,  the 
particular  hour  of  the  day  at  whica  the  yessel  was 
mo*>rt)d  at  anchor  in  good  safety.  Tbe  jury  have 
ftzei  the  point  of  time  when  she  was  so  moored  at 
11  30  a.m.,  on  the  2nd  of  Augost.  The  thirty  days 
from  that  point  of  time  would  expire  at  11.30  a  m.  on 
the  1st  of  September.  Therefore  the  YeaMl  would  be 
uncovered  by  the  pdtcy  in  respect  of  any  loss  ocouring 
after  11.30  a.m.  on  the  1st  of  Septemlier.  The  jury 
have  found  that  the  loss  occurred  at  4.30  p.m.  on  the 
1st  of  September,  and  as  the  insurance  luid  run  out 
at  that  time  the  defendants  are  not  liaUe. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  The 
question  we  h»ve  to  determine  is,  how  are  the  thirty 
days  to  be  osloolatedF    The  polioy  states  that  the 


inturatioeis  from  Portland,  Oregon,  to  Algoa  Bay, 
*'and  for  thirt?  days  in  port  «ftHr  arrival."  T/ie 
meaning  of  ''arrival  "of  tbe  nhip  is  clearly  d'^flael 
in  the  later  clause  as  the  time  when  "  she  hath  there 
moorei  at  anchor  in  good  saf -ty."  In  my  opinion 
there  is  only  one  possible  on^troctiou  of  this  policy. 
The  tweuty-f  jur  bours,  which  have  been  struck  out 
b?  the  parties,  would  haV'4  run  from  the  time  th»t  the 
vessd  moored  at  anchor  in  good  safety,  aud  no  re^^ou 
has  baeo  advanced  why  we  should  place  a  diff<)r-nt 
interpretation  on  the  policy  becaose  thirty  days  are 
inserted  instead  of  twenty-four  hours. 

Cozbns-Habdy,  L.J. — I  am  of  the  same  opinion. 

ApplieaUon  diemieeed. 

Solidtors  for  the  plaintiff,  Botterell  <k  Boche. 

Solicitors  for  the  defendants,  ffollams,  Sons,  Coward, 
cfe  Hawkiley. 


Oct.  31 : 
Nov.  6.  7. 


From  Chan.  Div.  \ 

(Vaughan  William«,  Bomer,  and  > 

StirUng,  L.JJ.)  ) 

WiLKIXSOK  V,  LLA.NDAFF  AND  DiNAS  POWIS  BURAL 

District  Ooukcil.  (a.) 
LcKJoZ  authority — Sewer — Drain — Nuisance  by  eewage — 

Drainage  of  houees^  Liability  of  local  authority — 

Public  Health  Act,  1875  (38  &  39  Vict.  c.  65),  m.  2, 

4,  14,  19.  21.  42.  43. 

A  c?Mnnd  or  gutter,  which  vku  vetted  in  the  defend' 
ants  as  the  local  authority,  and  which  ran  between  a 
road  and  the  footpath  in  front  of  the  house  of  the  plaintiff 
ai  joining  the  road,  vkls  used  for  carrying  off  the  surface 
toattrfrom  the  road,  and  also  the  water  from  the  roofs 
of  some  of  the  other  houses  bordering  on  the  road,  by 
means  of  pipes  ctmmunioating  therewith,  and  from  the 
curtilages  of  these  houses.  In  the  channel  itself  at  various 
intervals  were  gratings  for  conducting  the  water  into  the 
deep  underground  drains.  There  wots  also  a  cesspool 
situate  in  a  garden  adjoining  the  plaintiffs  Ihouse. 
Sewage^matter  had  overflowed  from  the  cesspool  into  the 
channel  through  no  fault  of  the  plaintiff,  as  it  came  from 
another  house,  and  being  permitted  to  remain  in  the 
channel  had  caused  the  ill -ess  of  the  plaintiff* s  infant 
son  by  means  of  foul  and  noxious  smeUs  escaping  th*re' 
from,  through  the  defendants  neglecting  to  keep  the  channel 
properly  cleaned  out, 

Held,  (I)  that  the  channel  wa%  a  *^ sewer"  within  the 
meaning  of  the  definitirm  of  seu)ers  in  section  4  of  the 
Public  Health  Act.  1875  ;  (2)  that  being  a  sewer  the 
local  authority  were  boujid  under  section  19  of  the  same 
Act  to  keep  it  free  from  pollution ;  and  (3)  that  the 
plaintiff  nut  having  himself  caused  the  pollution,  was 
entitled  to  damages  and  an  injunction  against  the 
defendants. 

Decision  of  FhilUmoTet  J.,  affirmed. 

This  was  an  appeal  by  the  defendant  councU  from 
the  d*Kusion  of  Pnillimore,  J.,  and  a  cross-appeal  by 
the  plaintiff. 

The  action  was  tried  at  the  spring  assises  at  Oardiff 
in  March,  1903. 

The  facts  were  as  fdlows :  The  plaintiff,  a  Mr. 
David  Wilkinson,  an  ironfounder,  resided  at  a  house 
called  <*  Thomleigh,"  in  Miilbrook-road,  in  Dinas 
Powis.  The  defendants  wt»re  the  Baral  District 
Oounoil  for  the  District  of  Ltandaff  aud  Dinas  Powis. 

In  front  of  the  plaintiffs  house  was  a  ohannd  or 
gutter  which  ran  down  toe  side  of  the  road  and 
separated   it  from  the   footpath   in   front  of   the 

(a.)  Beported  by  A.  B.  Tatloub,  Bsq.,  Banister- 
at-Law. 
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piftiiitiira  hnnsp.  The  ebannel  wah  nied  for  o^ryicg 
oSf  thi^  siiTfaOft  w«t«r  fiN>m  the  rotd,  and  it  ala^  oapridil 
off  t^«  wa^er  from  ths  roi^fa  of  aome  of  th©  houaei  at 
ih«  aiila  of  the  road,  and  from  the  ctirtiUgea  of  tbe«e 
hoQiii  b;  xaeaofl  of  pip^a  connected  with  the  ohanii^'L 
Id  a  gardeu  adjotuipg  the  hauve  occupied  bf  the 
plaintiff  waa  a  c<?«spQol,  whmh  waa  iituiitH  between 
the  (^a'^deni  of  two  other  bouses »  **  Eo*<^d-nfl  *'  and 
"  Thistl^dene,**  cloie  to  the  plaintiff' a.  Owing  to  the 
d^fendi^ot^i'  faiiU  th<4  ohann^l^  which  at  various 
ictervala  had  graHoga  to  carry  tbe  wattr  down  to 
the  d-i-per  nndtsrgroncd  dr&intf  beoaoia  defective » 
and  could  not  carry  away  the  water.  Sewage* matter 
had  overflowed  from  the  c^'^apool  iuto  the  chan'^el 
through  no  f*ult  of  the  pUmtiff,  and  b**ing  permitted 
to  r©m*in  there  had  ci»u*fd  injm-y  to  the  te»ltb  of 
tbfl  ififant  80U  of  t^e  plaintiff,  V,  A.  WUktnioo,  and 
thereby  pnt  the  plaintiff  to  eip**nae;  he  also  c*:tm- 
pl&ined  that  his  aou's  iiineaa  waa  due  to  the  uoxi<iua 
axLd  foul  gJiten  which  were  said  to  have  esciptid  irom 
tbfl  owapoal  iu  qceanonH. 

It  -vat  aU^ired  that  the  channel  waa  F^ated  in  the 
dftfeodaNta  and  thi^t  they  iiegl*'Ct«'d  ta  cleans e  it,  and 
thiit  they  aUo  nt-giecti^d  to  ^mpty  and  cleanse  the  said 
oeatpool  after  taking  that  duty  upon  themaelvea  in 
ptitHUitnce  of  the  power  vetted  in  them  by  the  Puhlio 
Health  Act,  1875* 

The  pUintiff  atatcd  that  the  defendanta'  neglpct 
wa^  continuous  between  tbe  St^t  of  Mh^v  and  th*«  2Tid 
C»t  Jane  1902,  and  that  ibe  sewage  uveiflowed  during 
that  period,  and  that  the  di^fendantH  neglected  t<i 
r«*move  it  from  t^e  channel  during  the  aame  period 
and  up  to  tbe  Hth  of  June,  1902.^ 

The  plaiotiff  alao  claimed  an  injunction  to  rf  atrain 
tke  defend  ante  and  their  contrar^tora  from  percnitti^ig 
m  recurrence  of  ihe  nuisance.  Tbe  »ewage  wstter  baa 
oome  from  a  bonae  not  tbe  ptain tiff's. 

Freqaent  c^mpWuta  have  b-pu  made  by  Tarioua 
reiidenta  in  the  dia^r  ct  about  the  nuiaanc<*»  and  tbe 
council  then  divided  tbe  pariah  i  to  two  diAtriots,  ai^d 
made  a  aep^mte  c  ^n^ract  in  reapect  of  ench  fur  the 
purpose  of  ke**pi'^g  the  chaon«l  ol+^answd,  aa  tunoerly 
it  wa«  doni*  b;  omy  on*-  contractors  which  had  proved 
t  i  be  iu  sufficient  After  this  the  complain  ta  were 
lea«  fregaeLtt^ 

Ttie  dvf«ndanta  admitted  that  they  contracted  for  the 
•Oftven  gin  g  (which  included  tbe  emptying  of  cetspoola] 
of  tbe  parish  of  St>  Andrew'i,  in  which  Mill  brook- road 
waa  situated,  hat  they  contended  that  they  were  not 
liable  to  the  plaintiff,  beeauae  he  bad  aeut  them  ud 
notice  a«  required  by  section  43  of  the  Public  Health 
Actp  18t5,  They  also  denied  that  tbe  piece  of  land, 
which,  when  tbe  housea  in  Mill  brook -road  were  con- 
itmcted,  waa  ta^en  for  the  purpoae  of  widening  the 
road,  wajeTer  formally  taken  over  by  themj  but  tbey 
admitted  having  carried  out  work  upon  it — namely, 
the  repair  of  the  footpath  for  a  few  yards  in  front  of 
the  plaintiffs  home,  and  also  the  laying  oi  a  covered 
drain  alopg  the  edge  of  the  road  in  the  place  of  an 
open  ditch  which  formerly  existed  there,  and  tbe  fixing 
of  guUiea  to  carry  away  tbe  mi u water  from  tbe  iut face 
of  tbw  road, 

Tue  defend auta  furtb<^r  contended  that  they  w^re 
not  liable,  a^  they  f o  k  ndvaut^ue  of  the  P  >wer  given 
t<]  th*<tn  hy  f^i^c^i  'u  42  oF  the  Fubhc  Hea>tb  A^^t. 
1875.  tu  4ttjt  t  into  &  loitS fide  Qtwimif^  fur  tbe  W'  movtl 
of  te  «^Kife  &c. 

T*  e  mu  poinfi  t »  bw  deoidrd  waa  wh^tb^r  the 
fihi*  u-l  wa»  a  **ae»*»r**  ^ ith*Ti  B*'4iti'»n  4  if  th« 
Pubhc  Kr^iib  Act,  1875  [ZB  &  39  Vic.  c.  d5J.  If  it 
wer^  a  'Uewer*'  wittun  (Um  meaijing  ol  the  Act,  tbe 
defeudanta  were,  by  lection  19^  bound  todeanaeit* 
Tbe  de^uition  of  **  drain/*  in  aeotion  4  is :  "'  Drain  ' 
tntana  any  drain  of  and  uaed  for  the  drainage  of  one 
boildtng  onlyt  or  premisea  within  the  eame  cartilag4>p 


and  made  merely  lor  tbe  purpoae  of  erim muni  mating 
therefrom  with  a  cesspool  or  other  like  ri^c-ptacle 
for  drainage,  or  with  a  aewer  into  which  the  drainage 
of  two  or  more  building  a  or  premises  occupied  by 
different  persons  ia  conveyed  "  ;  and  *'  *  *ewer  * 
includes  aewera  and  draina  of  every  deaoription, 
except  draina  to  which  the  word  *  drain'  inter- 
preted aa  aforesaid  appliea,  and  except  draina  veated 
lu  or  under  tbe  control  ol  any  authority  having  the 
msuagement  of  roadi  and  not  being  a  local  auth-irity 
under  this  Act."  Section  19  reada:  "  K very  local 
authority  ahaU  cauie  the  sewers  belonging  to  them 
to  be  constructed,  covered,  ventilated,  and  ki»pt  so  as 
not  to  be  a  nuisance  or  injuricus  to  health,  and  to  be 
properly  cleanied  and  emptied." 

Phillimore,  J.,  held  that  ihe  channel  was  a  **  aewer  '* 
within  the  definition  in  seorivn  4,  and  that  therefore 
the  def-ndauta  were  under  a  liability  to  keep  it  cleanaad, 
Ro  a^  to  prevent  it  from  being  a  nuiaanoe  and  injurioua 
to  hf^al  th .  He  also  gr  ant  ed  the  plaintiff  an  in  j  un  ction , 
and  a  warded  hitn  damages. 

From  thia  the  defeidanta  appealed, 

8.  T.  Emm.  K  C,  and  /.  SunJmf,  for  the  appellauta. 
— The  plaintiff  s^ya  that  the  fieff^ndantt  are  li»hte 
under  auction-  42  and  43  of  the  PublicHeal^b  Act,  1875, 
but  where  there  is  a  contract  to  clear  out  tbe  ceiapool 
the  defendanta  are  not  liable;  there  waa  no  obliga- 
tion to  clear  out  the  ceaspool  at  all  by  law,  bat 
t^e  d»'fendanta  may  ooti tract  with  con»r*c'OT*  to  do 
the  work,  and  thpu  their  duty  i«  diacharged :  EUi$  v. 
The  Strand  District  Board  of  Work^,  67  Ii-  T  307,  41 
W,  E.  DiiT-  139,  If  the  defeodanta  are  liable  under 
seetion  19  of  the  Act,  tb<^n  by  aeotron  21  any  person 
living  in  tbe  dis'^rict  will  be  entitl*-d  *fy  use  this  chnnnel 
as  aaew*T :  Graham  r.  WroiKjhUm,  49  W-  E,  643,  [1901] 
2  Ch.  451,  If  thia  drain— tn at  is,  thia  grating,  is  on 
thn  surface,  ia  it  a  aewer  F — that  ia,  ia  a  chaunfl  to 
carry  away  au' face  wa  tar  a  sewer  P  It  ie  not:  W&it 
iiidivq  q/  YorkMhirt  Mit*er$  Emrd  v,  Rtuhtn  Oautd  S 
Sont  '{UmUftO.  67  J,  P.  183,  19  Tiuiei  L,  E,  140, 
E^t'U  assuming  that  t^us  driin  along  the  road  ia  a 
"  sewer"  within  the  meaning  in  aecion  4 of  r be  Act, 
it  i-  nut  a  sewer  for  all  purpo-ex :  Kinton  PotUry  Gq* 
V.  Pmh  Otfrporution,  47  W,  R,  607,  [1899]  2  Q.  B.  41, 
A  drain  may  be  a  aewer  for  some  purposes  and  not 
for  others.  It  would  be  an  uojusti&able  attainiug  of 
the  uie  of  the  word  to  call  thia  gutter  along  a  country 
road  a  aewer ;  the  channel  is  part  of  the  highway.  If 
it  ia  a  sewer  \  the  defendants  are  under  an  obligation 
to  cleanse (  ba  t  if  it  ia  not  a  drain,  it  ia  not  a  sewer.  The 
defendants*  only  duty  to  oleanie  it  would  be  when 
they  themselves  polluted  it.  If  the  court  aaya  that  it 
IS  a  aewer,  then  it  will  entitle  everyone  in  tbe  diatacict 
to  use  it  aa  a  aewer ;  the  defendanta  oontend  that  it  is 
not  even  a  drain  ;  it  was  never  intended  to  drain  water 
into  it  at  ^,  The  only  notice  received  under  section 
43  was  from  someone  not  the  plaintiff*  It  is  not  a 
a^^wer  within  tbe  Act,  for  if  thia  ia  a  drain,  and 
therefore  a  sewer,  every  drain  pipe  in  a  house  will 
be  a  aewer.   Thia  channel  ia  not  a  drain  of  any  sort, 

TbH  following  cases  were  referred  to :  Maifor,  d^c.^ 
of  NeufcaaiJ^'ifpfm-Tyni  v,  H^'Uifjnan,  63  J.  P  85; 
Stfkca  V,  Sowtrby  Urb'^n  Df strict  Doufttil  [1900]  I  Q.  8, 
5M4.  48  W,  B.  Di*  104.  [Ny  YjiUQEAIf  WlLilAMS,  L, X  ; 
F'tTfivd  V.  EaUm  La^-d  and  Bmildifiy  Cu.^  41  W,  E, 
580  [1893]  2  Q,  B.  135]. 

B  Francis  Willmmt,  KM^*  and  J*  Daviu  Williamh 
for  tbe  r«<»ponden%  wi^ra  not  called  upon* 

Vaughak  WnJJAHfl,  L  J,— It  is  no  part  of  my 
buaineaa  to  cr ittciae  Acta  of  Farliaoient ;  nor  to  aay 
whether  they  are  doiely  drawn  or  loosely  drawn,  or 
easy  to  conatrue  or  difficult  to  construe*  I  have  to 
construe  the  Act  of  Parliament,  and  in  so  doing  I 
have  to  look  at  tbe  defiDitiona  in  the  Act,  and  I  have 
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also  to  follow  any  decisions  whioh  have  been  given 
as  to  the  meaning  of  the  particalar  seotion.  I  tnink, 
therefore,  my  judgment  must  affirm  the  deoision  of 
Philbmore,  J.  I  do  not  see  my  way  to  dififor  from 
him  either  as  to  the  facts  which  he  has  found  or  as  to 
the  law  which  he  has  applied  to  these  facts.  Now, 
what  are  the  facts  of  this  case?  The  facts  are 
these :  There  are  these  leveral  homes,  and  I  believe 
there  are  some  ten  or  twenty;  the  rain-water 
from  the  roofs,  and  I  believe  the  surface  water  from 
the  ground  within  the  curtilage  of  these  houses 
respectively,  undoubtedly  as  a  fact  aU  drain  into  this 
space  at  the  side  of  the  road,  and  it  follows  from  that 
that  this  space  at  the  side  of  the  road  is  a  space 
which,  if  it  does  in  fact  constitute  a  dndn,  is  not 
within  the  definition  of  "  drain  "  which  is  excepted 
from  the  definition  of  ''  sewer."  The  definition  of 
"  sewer "  is  "  '  sewer '  indndes  sewers  and 
drains  of  every  description  except  drains  to 
which  the  word  '  drain '  interpreted  as  aforesaid 
applies."  And  when  one  turns  back  to  see 
what  a  drain  ''interpreted  as  aforesaid"  is,  one 
finds  '*  drain  means  any  drain  of  and  used  f>r  thH 
drainage  of  one  building  only  or  premises  witbia  tbe 
same  curtilage,  and  made  merely  for  the  purpose  of 
communicating  therefrom  with  a  cesspool  or  other 
lik"^  receptacle  for  drainage,  or  with  a  se«7er  into 
which  the  dnunage  of  two  or  more  buildings  or 
premises  occupied  by  different  persons  is  conveyed  ' ' 
It  is  quite  pliuo,  therefore,  that  if  this  spice  ov«^r 
which  the  water  fiows,  which  we  ficd  on  either  side 
of  this  highway,  is  a  drain  of  some  sort,  it  is  not  a 
drain  which  falls  within  the  exception  I  have  ja«c 
now  read;  that  is,  it  is  not  a  drain  as  interpreted  in 
the  definition  clause  defining  it  That  being  so, 
really  the  only  remaining  question  that  I  have  to 
decide  is  whether  or  not  the  portion  of  the  highway 
over  or  along  which  this  surface  water  runs  is  a  drain. 
Phillimore,  J.,  came  to  the  conclusion  that  it  is 
tomething  which  falls  within  the  definition  "  drains 
of  every  description,"  except  the  interpreted  '*  drain  ** 
mentioned  before.  It  was  contended  that  it  did  not 
come  within  the  ^ords  "  drains  of  every  description  " 
because  it  was  difficult  to  defiae  its  lateral 
extension.  There  was  no  edge  to  it  as  against 
the  highway,  or  separating  it  from  the  highway. 
I  do  not  think  that  makes  any  difference. 
One  has  to  look  at  the  purpose  of  this  graduated 
hollow  being  made  at  tiie  side  of  the  road.  I  cannot 
doubt  that  the  graduated  hollow  was  made  for  the 
purpose  of  draim^.  It  certainly  was  made  for  the 
purpose  of  draining  the  water  from  the  surface  of  the 
roaa,  because  it  was  not  only  that  the  water  of  the 
surface  of  the  road  might  run  down  from  the  crown 
to  the  edge,  but  it  was  also  for  the  purpose,  having 
f^t  the  water  to  the  edge  there,  that  it  should  be  held 
m  a  confined  space  untu  it  reached  the  gratings  which 
were  to  convey  it  into  a  sewer  below.  Under  these 
drcumstances  it  doe«  seem  to  me  quite  plain  that 
this  was,  as  Phillimore,  J.,  held  it  to  be, 
something  falling  within  the  woids  "  drains  of  every 
description  "  in  the  definition  section.  I  think  it  does, 
as  a  matter  of  fact,  carry  off,  not  only  the  water  from 
the  surface  of  the  road,  but  also  the  water  from  these 
fidjaoent  houses.  Under  these  droumstanoes  it  not 
only  comes  within  the  words  "  drains  of  every  descrip- 
tion,*' but  it  is  also  clearly  outside  the  definition  of 
"drain." 

I  do  not  myself  intend  to  dedde  anything  more; 
I  am  only  deciding  in  this  case  that  Philli- 
more, J.,  was  right  in  finding  in  ^t  that  the 
hollow  at  the  edge  of  the  road  was  used  for  and 
intended  to  be  need  for  the  purposes  of  dnunage,  and 
that  being  used  among  other  purposes  for  the  pur- 
pose of  carrying  off  the  water  from  these  houses 


occupied  by  different  owners,  it  is  a  sewer,  and  that 
the  local  authority,  are  under  seotion  19  of  this 
Act  of  Parliament,  liable  to  keep  this  sewer  free 
from  pollution.  I  do  not  decide  that  every  agricul- 
tural drain  into  which  the  surface  water  of  two  or 
three  fields,  or  the  surface  or  underground  water 
of  two  or  three  fields,  runs  is  necessarily  within  the 
words  "  drains  of  every  description."  I  hava  not 
to  decide  that  to-day.  AU  I  decide  is  that  this 
drain,  carrying  the  rain-water  from  these  various 
houses,  is  a  sewer,  and  that  the  local  authority  are 
bound,  as  it  is  admitted  they  are  bound,  to  keep  the 
sewer  free  from  pollution.  It  was  said  that  although 
it  might  be  a  sewer  within  the  meaning  of  the  Act, 
yet  there  was  a  decision  in  the  Queen's  Bench  Division 
whioh  decided  that  a  drain  might  be  a  sewer  for  some 
purposes  in  the  Act  and  not  for  others.  I  only  want 
to  say  with  regs^  to  that  case  (The  Kinson  Pottery 
Co.  V.  Poole  O^poration),  that  in  the  first  place,  if  it 
did  so  decide  I  do  not  agree  with  it ;  and  in  the  peoond 
place,  when  the  judgments  of  Darling,  J.,  and  in 
particular  of  Channell,  J.,  are  carefully  read,  it 
does  not  seem  to  me  that  they  did  decide  anything 
of  the  sort,  nor  does  it  seem  to  me  that  it  was 
necessary  for  the  purposes  of  that  case  that  any 
such  decision  should  be  given.  I  think,  under  all 
the  circumstances  this  appeal  should  be  disoiissed. 

BoMBB,  L.J. — I  also  am  of  opinion  that  the  find- 
ing of  fact  by  Phillimore,  J.,  that  the  channel  which 
MTo  have  to  consider  in  this  cue  was  a  sewer  within 
the  defiaition  of  '*  sewers  "  in  the  Public  Health  Act, 
was  correct  I  need  only  very  shortly  point  out  a  few 
leiding  circumstiinces  which  show,  to  my  mind,  tha*: 
the  deoision  of  Phillimore,  J.,  was  right.  Tne  channel 
here  is  a  weU-defiued  channel  to  carry  and  take  a* ay 
the  surface  water,  not  only  from  the  road,  but  also 
from  the  adjacent  houses.  It  is  a  channel  artificially 
made,  and  made  for  the  purpose  I  have  indicated ; 
and,  as  I  gather  from  the  facts,  there  are  gullies  at 
regular  intervals  along  the  channel  to  allow  the  water 
passing  along  tills  channel  to  pass  into  the  covered  sewer 
below  the  surface  of  the  toad ;  and  as  I  understand 
i",  there  are  no  less  thui  about  twenty  houses  already 
draining  the  surface  water  from  their  roofs  by  pipes 
into  this  channel.  Those  ciroumstancss,  to  my  miud, 
show  that  this  is  undoubtedly  a  sewer  within  the  defiai- 
tion of  t^e  Public  Health  Act.  With  regard  to  the 
suggested  evil  consequences  resulting  from  this 
decision — an  argument  which  is  always  used  in 
these  cases— I  may  shortly  observe  that  it  does  not 
follow  because  this  is  a  sewer  within  the  definition 
of  the  term  "sewers"  in  the  Public  Health  Act 
that  it  can  be  used  by  all  the  inhabitants  of  the 
district  for  sewage  matter.  From  the  finding  that 
this  channel  is  a  sewer  it  results  that  the  appeal  fails, 
for  clearly,  it  being  a  sewer,  the  defendants  had  a 
duty  cast  upon  them  with  regard  to  deaosing  it, 
among  other  matters.  That  duty  they  have  broken, 
and  the  result  of  their  breach  of  duty  has  been 
damage  to  the  plaintiff  as  found  by  the  judge,  and  as 
to  that  part  of  the  case,  there  is  no  substantial 
appeal.  That  being  so,  it  appears  to  me  that  the 
judgment  was  right,  and  the  appeal  fails. 

Stzbung,  L.J. — I  am  of  the  same  opinion.  We 
have  to  consider  two  questions.  First,  whether  the 
channel  which  has  been  so  much  spoken  of  is  a  sewer 
within  the  meaning  of  the  Public  Health  Act;  and, 
secondly,  whether  the  local  authority  have  failed  in 
the  duties  whiph  are  imposed  upon  them  by  that  Act 
with  reference  to  sewers  within  the  meaning  of  the 
Public  Health  Act.  Now,  in  order  to  decide  the 
first  question,  we  have  to  find  what  is  the  meaning  of 
a  "  Stfwer  "  as  that  word  id  used  in  the  Public  Health 
Act    Seotion  4  contains  a  definition  of  the  word 
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*'Bewer":    "Sailer   iucludKa   iewert  and  drains  of 

ffTerf  deaciiptiont  eoioept  drain  a  to  which  the  word 

'  drmla  *  int^ipreted  wt  aforesaid  appH^'s,  and  e^c^pt 

dfAiDA  vested  in  or  ntidfer  the  oontroLof  any  authority 

hiring  the  management  of  road«  and  not  being  a 

toeil  authority  ua<ter  thia  Act/'     It  has  not  b^ea  oon- 

teaded  Wora  na  that  the  ohaunel  in  qu^istion  is  a 

dram  within  the  flrit  exception,  that  is  to  a 47,  draina 

to  which  the  word  **  drain"  as  io^erpreted  by  the  Act 

applies*     And  it  ia  plain  that  it  does  not  fall  within 

the  ipcond  exoeptiont  becaus&in  thia  omQ  the  authority 

h'iviog    the   management   of   the   roa^i    i^  a  locd 

t^uthotity  nnder  the  Ptiblio  Health  Aot,     Therefore 

the  question  arises  with  regard  to  the  wideat  ambit 

iif  ttie  definition  whioh  makes  the  word  "sewer" 

include  leweTs  and  drains  of  every  deaoriptionj  and 

the  qnestioB  which  we  have  to  decide  really  comet 

back  to  thia— a  question  of  fact— ia  this  channel  a 

drain  of  &ny  desoription  withia  the  meAning  of  the 

Aet  ? — a  drain  of  any  descrijition*     Phillimore,  J.i  on 

the  factSr  which  I  shall  not  repeat,  came  to  the  oon- 

clmion  that  it  wai   a  drainj  and  therefore  a  aewer 

-witbin  the  meaning  of  tbe  Aac,  and  I  oannot  differ 

fr&m  that  £udiDg  of  fact  on  the  pait  of  Fhillimorer 

Ji     But  it  ha^  been   aTgued    that  that  cannot  be, 

becanae^  if  ao,  then  everyone  uader  section  21  of  the 

Act    has    a  light  to  drain   ioto  it.      Now  I  say» 

with  all  reapect  to  those  who  use   that  argnmeuti 

that    that    is     an    exaggeration    of    the    effect    of 

aeetlon    2L      Section    21    doe^    net    provide    that 

every    owner    of    property    within    the    district    of 

a   local    autboriiy   ahall   be  entitled  as  of   right  to 

O'^nmeo^  every  draia  which  he  has  with  every  aewer  of 

the  loc«l   autbodty.      That    distmctly   ia    not    the 

meaning  of  the  Act.     AU  that  ia  giv^en  by  that  Act  is 

a    right  to  have  his  drain  contiect^df  or  made  to 

communicate  with  the  sewers-^ with    some    of   the 

lewers,  that  is  to  say,  of  the  loos*l  authority*     And 

the  right  is  given  iubject  to  compliance  with  con- 

diticiiUi  amoxigat  others,  that  he  is  to  comply  with 

the  regulationa  of  the  local  authority  ia  respect  of 

the  mode  in  which  the  QOmmumciition  to  the  dtai'  a 

is  given*     I  do  not  thii;k,  therefore^  that  anythiog  can 

be  baiednpon  that  argument  to  prevent  the  oourt  from 

coimng  to  the  conclusion  that  thiti  is  a  aewer  within 

thfi  meaning  of  the  Public  Health  Aot.     Then^  that 

bemg  Bo»  has  the  local  authority  in  thia  case  failed  to 

f  ul'fil  the  dutiea  imposed  by  the  Act  with  reference 

to  sewers  within  tiie  meaning  of  the  Act  ?    Now  that 

tnms  on  the  construction  ot  section  19|  '*  Every  loc^l 

authority  sh^  cnuie  the  sewera  belougfng  to  them  to 

be  cotDttntctedg  covered,  ventilated^  and  kept  ho  as 

not  to  be  a  nuisance  or  injurioua  to  health  and  to  b^ 

proptrly  deansed  and  emptied/^     What  ia   alleged 

against    the   local    authority  in    this    case   is    that 

tiiat  authority  failed  to  keep  thia  ohaitDel  which  we 

hold  to  be  a  Sf^wer  so  aa  not  to  be  a  onisancei  or 

iitiurious   to  health  and  to    be    properly   cleanse  d* 

What    happened    was    that   sewage — f cecal    matter 

iiaoaped  Ukto  the  channel— I  assume^  improperly 

and  contrary  to  law — &nd,  having    escaped  there  ^ 

was    permitt€d   to    remain  and  waa  not  removed, 

s>   that  the  aewer  was  not  cleansed,  and  became  a 

uuiaaiicse  and  injurioua  to  health.      It  seema  to  me 

that  the  oompMnant    in  this  case  being  a  per  eon 

who  had  not   caused  or  who  waa  not  answerable 

to   any   way  for  the  escape  of  the  foBcal  matter  in 

quastioQ«  the  local  authority  failed  in  their  duty ;  and 

it  is  no  answer  for  them  to  aay  that  aombody  else  was 

guilty  of  a, wrongful  act  in  permitting  thtj  escape  of 

tiiat  fu?cal  matter.    In  that  respect  this  c»se  differa 

entirely  from  that  which  was  relied  on  by  ttie  learned 

romiael  for  the  appellant  in  Kinson  PotUtry   Co.   v, 

Pook  Corporaliont  Decauie  there  the  person  who  was 

oofiiplaising,  or  was  aetting  up  the  defeooe  in  that 


caaei  was  the  very  person  who  was  answerable  for 
the  improper  escape  of  the  fojoal  m^tts^r  into  the 
sew^r,  and  it  was  held,  and.  if  I  may  say  so,  it 
appears  to  have  been  rightly  held.  th*t  in  that  case 
hi  could  not  take  advantage  of  bis  own  wrong. 
H^re  no  smch  question  arises,  aud  it  se^^ms  t^  me 
that  in  this  respect  also  the  fiudtng  of  the  learned 
judgfl  in  respect  of  tbe  fact  ia  in  acci:>rdaDoe  with  law, 

la  those  ciroomstancea  I  agree  with  my  brethren. 
The  appeal  fails, 

Thr  appeal  tvas  diammed^  and  there  mm  no  &rder  Qn 
ihc  cj'OBs-appml* 

Solicitors,  EifMeU  ik  Co.,  for  E.  W.  Fodfck,  Cardiff ; 
Ountiffei  (&  Daifmpvrt,  for  L,  0.  WiUiaTM,  Cardi^. 


From  K,  B.  Div.  J 

(Collins,  M.R,  and  M*thew  and  Oct*  27, 

Coz^ns-Hardy,  L.J  J.)  J 

BEOWN   V,    DlMBLEBT,  (».) 

Marritd  Woman — Sfparoie  atate* — Reitraint  mi  antici- 
puti'on — Wi/e'i  contrads  during  covtrttire — Judgmmd 

after    cessation    of   coverture Married    WommCt 

Property  Aa,  1893,  (56  *fc  67  VitU  c.  63),  §.  1. 
A  married  wo  man  ^  who  wa»  posse^ied  of  ieparate 
proptriy  with  a  restraint  againat  anticipation,  made  a 
promuaort/  note  joinU^  with  her  htmhajid.  After  the 
death  of  the  husband  an  action  woe  brought  against  the 
widow  on  th€  projniMorif  note,  and  Judgrmnt  woi 
ohtained  against  her.  On  an  appHcmtion  by  the  plaintiff 
for  the  appointment  hg  wag  of  equitable  etsecution  of  a 
fcceivtr  of  the  income  due  to  the  widow  from  the 
afortettid  jtroperlgy 

Held,  thai,  although  in  conseqttence  of  her  hamng 
become  discovert  the  rtatraiut  ugaifist  anticipation  had 
ceased,  ^tUt  the  property  wa$  protected  hg  section  1  of  the 
Married  Women's  Property  Act,  1893,  and  an  order  for 
a  ftfceiwer  could  not  he  made^ 

Decision  of  A,  L.  Smith  and  Yanghan  William  a, 
L  J  J*,  in  Barnett  v,  Howard,  [1900]  2  Q.  B.  784,  49 
IF.  R*  Dig.  107,  approved  and  followed. 

Appeal  from  the  refusal  of  Walton,  J,,  to  appoint 

a  receiver  by  way  of  equitable  executioni 

The  action  was  brought  against  a  widow  upon  a 
promissory  note.  The  defend  act,  wtio  had  married 
in  1892,  made  the  note  in  question  jointly  with  ber 
husband  in  1897.  TUe  huaoaod  died  in  1902.  Tha 
action  was  commenced  in  January,  IWS,  the  plaintiff 
bemg  the  executrix  of  the  payee. 

On  an  applioatioa  under  order  14  the  plaintiff 
obtained  judgment  against  the  defendant  in  the 
ordinary  form. 

The  plaintiff  then  applied  for  the  appointment  of  a 
rec4ri?erf  by  way  of  equitable  execution  upon  tht 
judgoient,  of  certain  income  to  which  the  defendant 
waa  entitled  under  the  will  of  ber  father,  proved  in 
1882,  whereby  certain  tniai  funds  were  settled  on  her 
for  her  separate  use  for  Ufe  without  power  of  anticipa^ 
tion  during  coverture, 

Walton,  J.,  diatniaaed  the  application  on  the 
atithority  of  Barjmtt  v.  Howard,  [1900]  2  Q.  B.  784, 
49  W«  B*  Dig.  107,  but  gave  leave  to  apptaL 

Ttie  plaintiff  appealed, 

Archibald  Brown,  for  the  plaintiff*— The  case  t mm 
on  the  true  coDStruction  of  auction  1  of  the  Married 
Women's  Property  Aot,  IS 03,  which  is  as  follows: 
**  Every  coutraat  hereafter  entered  into  by  a  married 
woman  otherwise  than  as  agent  {a)  ahall  he  deemed 


(iz.)  Beported  by  F. 
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to  be  a  oontraot  entered  into  by  her  with  respect  to 
and  to  bind  her  separate  property,  whether  ahe  is 
or  is  not  in  fact  possessed  of  or  entitled  to  any 
separate  property  at  the  tiin«  «vh-n  she  enters  ia  o 
Buoh  contraot.;  (6)  shall  bind  all  septrate  property 
w'lioh  she  may  at  that  t*me  or  thereafter  be  posse *S4'd 
of  or  entitled  to ;  a^nd  (e)  shidl  also  be  enforceable 
by  process  of  la«7  against  all  property  wbioh  she 
may  thereafter  while  discovert  be  possessed  of  or 
entitled  ta  Provided  that  nothing  in  this  section 
conttiined  shall  render  available  to  satisfy  any 
liability  or  obligation  arising  ont  of  snch  contract 
auy  separate  property  which  at  that  time  or  there- 
after sne  is  restrained  from  anticipating."  In 
Bam'U  V.  Howard^  which  Walton,  J.,  followed,  the 
courtheld  that  the  proviso  to  this  section  protected 
property  which  the  m«rried  woman  had  daring 
covertore  been  restrained  from  anticipating,  although, 
in  consequence  of  ber  havinst  sabseqnently  become 
discovert,  the  restraint  agaiosc  auttcipatton  had 
ceased.  That  case,  however,  was  decided  by  omy 
two  Lords  Justices,  and  one  of  th<^m  donbred.  The 
authorities  on  this  subject  are  not  all  consistent,  and 
it  is  suggested  that  the  question  a<  to  the  oonstruction 
of  thts  proviso  should  be  reoonudered  before  the  full 
Court  of  AppeaL 

He  referred  to  8caU  v.  MorUy,  36  W.  B.  67,  20 
a  B.  D.  120 ;  PdUm  Bros.  v.  Harrison,  39  W.  B. 
689.  [1891]  2  a  B.  422 ;  So/Oauf  v.  Welch,  47  W.  B. 
626,  [1899]  2  Q.  6.  419. 

HufM'WilliamB,  K,0.,  and  T.  T.  Blyth,  for  the 
defendant,  were  not  called  upon  to  argue. 

Ooixnrs,  ILB. — ^Thore  is  no  ground  for  bavin  ar 
thi's  question  reargued  before  the  full  C)urt  of 
AppeaL  In  Bamett  v.  Howard  A.  L.  Smith  and 
Yaughan  Wdliams,  L  JJ.,  htdd  that,  while  section  1 
of  the  Married  Women's  Property  Act,  1893, 
eolariced  the  area  of  the  property  wUich  could  be 
rendered  available  to  satisfy  a  married  woman's 
deb'S,  it  safeguarded  the  immunity  of  property 
which  she  was  restrained  from  anticipating.  That 
deoiuon  followed  a  series  of  decisions  of  this  court 
which  seem  to  me  to  be  consistent  with  oae  another. 
This  case  is  admitted  to  be  covered  by  BirneU  v. 
Howard,  and  therefore  the  appeal  must  be  dismissed. 

Mathew  and  Cozbns-Hardy,  L.JJ.,  concurred. 

Appeal  dUmissed, 

Solicitors  for  the  plamtiS^  Dunn  &  HUliard. 

Solicitors  for  the  defendant,  Blyth,  DaUon  HarHey, 
cfe  Blyth. 


July  28,  29,  30 ; 
Aug.  11,  1903. 


From  K.  B.  Div. 

(7aughan  Will  ams,  Bomer,  and 

Stirling,  L.JJ.) 

Sheffield  Corporatioit  v.  Barclay  ft  Co.  (a.) 

Company — Shares — Indemnity — Forged  transfer  of  dock 
— Innocent  trane/eree — Lose  incurred  by  company — 
Liability  a$  between  company  and  transferee  to  bear 
loss. 

The  transferee  of  a  forged  transfer  of  corporation 
stock  innocently  and  without  negligence  presefUed  such 
transfer  to  the  corporaiion  requesting  them  to  register 
the  transfer.  The  corporation,  acting  without  negli- 
gence, accepted  and  registered  the  transfer,  and  in  due 
course  issued  certificates  to  the  transferee,  one  of  the 
defendants,  as  holder  and  owner  of  the  stock,  thereby 
incurring  liability  to  the  real  owner  of  the  stock,  whose 

(a.)  Beported  by  J.  L  SnRLmo,  Bsq.,  Bamstei- 
at-Tiaw. 


name  had  been  forged,  and  in  an  action  subseguen&y 
brought  against  thtfrn  by  the  latter  they  were  ordered  to 
make  good  the  loss  sustained  by  him. 

Held  th'tt  the  corporation  having  registered  the 
transfer  in  pursuance  of  a  statutory  obliqation.  and  not 
voluntarily,  at  the  requent  of  tJte  tr^iMferee,  no  contract 
by  the  transferee  to  indemnify  the  corporation  against 
any  loss  stutained  in  consequence  of  their  acting  on  hie 
request  could  be  implied. 

Decision  of  Lord  Alverstone,  L.C.J.  (51  W.  B.  204, 
[1903]  1  K.  B.  1),  reversed. 

This  was  an  appeal  from  the  decision  of  Lord 
Alverstone,  L.O.J.  (reported  51  W.  B.  204,  [1903]  1 
K.  B.  1). 

The  facts  are  fully  reported  in  the  report  of  the  case 
in  the  court  below,  bat  m%y  be  shortly  stated  as 
follows : 

The  action  was  brought  by  the  CorpTr%t(on  of 
Sheffi'tld  agains'  IC-^sw^.  Bird  ay  ft  Ok,  bankers,  to 
recover  th<s  sum  of  £11,487  17s.  5d.,  being  the 
am<*unt  of  principal  and  interest  of  certain  corpora- 
tion stock  which  bel  mged  to  certain  trustees  named 
Timbrell  and  Honnywill,  and  was  transferred  to  a 
nominee  of  the  defendants  under  a  trtnsfer  purport- 
iog  to  be  executed  by  Honnywill,  but  woioh,  for  the 

?iarpose  of  this  action,  most  hi  taken  to  have  been  a 
orgery. 

Prior  to  the  ISth  of  April,  1893,  £8,500  Sheffield 
Corporation  Bedeomable  Stock  was  transferred  to  the 
names  of  A  A.  Timbrell  and  A.  O.  Honnywill,  who 
were  trusteee  of  a  certain  estate.  The  cerrific«te  of 
the  stock  in  these  names  bearing  date  the  13rh  of 
April,  1893,  was  produced  at  the  trial.  The  stock 
had  stood  in  tHe  name  of  Sutoliffe  from  1886,  but 
had  beea  transferred  on  change  of  trustees  to  Tim- 
brell and  Honnywill  on  the  29eh  of  BC«rob,  1893,  and 
on  tbe  13th  of  April,  1893,  a  oerufioate  was  issued  in 
their  n^mes. 

Upon  tue  nth  of  April,  1893.  a  transfer  of  £8,200 
o!  this  stock  to  E.  B.  B«rclay,  a  representative  of  the 
defendants,  purporting  to  be  executed  by  Timbrell 
and  Honnywill,  was  handed  to  the  dnfendants  Barclay 
ft  Co.  For  the  porpose  of  this  case  it  must  be  taken 
that  the  signature  of  Hmny  will  to  the  transfer  of  the 
Uth  of  April  was  a  forgery. 

On  the  15th  of  A(ml,  1893,  the  defendants,  Messrs. 
Barclay  ft  Co.,  sent  the  transfer  of  the  lltH  to  the 
corporation,  enclosed  in  a  letter  in  ^e  following 
terms:  "54,  Lombard-street,  London,  B.C., 
April  15,  1893.  Messrs.  Barclay,  Bevan,  Bansom,  ft 
Co.  present  their  compliments  to  the  Begistrar  of  the 
Sheffield  Corporation  and  beg  to  seud  ^nalosed  tbe 
transfer  of  £8.200  3^  per  cent.  1883  stock,  and  will 
be  oUisred  by  bis  registerios  the  same  m  the  com- 
pany's books  in  tbe  name  of  their  BCr.  B.  B.  Barclay, 
sending  them  the  new  certificates  in  due  course. 
Messrs.  Barclay  ft  Ca  also  enolosA  the  amount  of  the 
registration  fee.    The  Begistrar,  Sheffield." 

This  was  followed  by  a  letter  of  the  l7dL  from  Mr. 
S«rkas,  the  reg^trar,  acknowledging  the  receipt, 
bat  pointing  out  that  the  regintratifm  fee  htd  not 
been  sent ;  and  on  the  18th  of  April  Messrs.  Barclay 
ft  Co.  sent  the  registration  f*^ 

Oa  the  28th  of  April.  1893.  B.  B.  Barclay,  the 
transferee  named  in  the  forged  traosfer  of  the  Uth  of 
April,  ezAouted  a  tra*<8f-r  of  £8  000  of  tbe  stock  to 
Messrs.  Young  ft  BCacdonsld,  and,  upon  the  12  th 
of  May,  of  the  balance,  £200,  to  Mary  Florence 
Cockayne.  * 

Upon  thA  1st  of  June  the  plainttffSi  issued  o«rtifi'^tes 
to  Young  ft  BCacdonild  for  the  £8,000  and  to  Mary 
Cockayne  for  tbe  £200. 

In  tbe  year  1901  an  action  was  brooght  b?  Honny- 
will against  the  corporation,  daimiDg  uie  rectification 
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of  th«  rwiter  b?  maeriirtg  bit  Dftma  M  the  hoHer  of 
thd  £8,200  ar.»ok  iraaaferr'^  to  BifoUf  nn^^T  the 
for||«d  traji^fMr  and  tne  iutereat  a^id  dtvidetidi  paid 
thefeoQ*  la  that  action  the  ymj  lomud  thtit;  the 
tT«nifer  wm  «  forgery  mad,  h»d  not  he«ii  t'i'xjnted  by 
H  ^nnywill  or  with  his  »uthDrity»  and  for  the  purpose 
ol  this  action  it  was  *gr4ed  that  ttie  defendants  were 
boned  by  lh*t  fiudmg.*' 

"Lord  Al7erE»bone,  L.C.J. ,  found  as  a  fact  that 
tbere  w&9  no  negiigencf)  ■'ither  on  the  ptirt  of  the 
defendants  or  their  ugrentf,  or  on  the  part  of  tne 
reghtrar  or  of  aoy  official  of  the  oorpirationi  After 
a  fall  and  carefal  renew  of  tie  authoritiflt,  he 
came  to  the  concluiion  that  in  the  present  caae,  as 
between  the  two  innocent  per  ions,  tie  platnti£fd 
and  the  defendants,  the  loii  should  be  borne  by 
the  defend&nta,  wlio  bad  innocently  caused  the  plain- 
tiffs to  act  upon  an  instrument  which  turnf»d  oal  to 
be  iQV'alid.  His  lordBhip  al^to  thought  tb*t  eab-ieetion 
1  of  sectii^n  30  of  the  Slie£B.*iM  Gorpor*tion  Aot,  1883, 
relied  on  by  the  defend  ants »  did  not  afford  thntn  any 
defence*  and,  except  upon  the  question  of  negligence, 
did  not  appear  t  >  bim  to  nffect  the  point  he  had  to 
dpcide.  His  lordship  then  gnve  judgment  for  tbe 
pLuniifFs  for  the  amount  ola^med,  and  made  adealar^- 
tion  tbat  the  plaintiffs  were  eat i tied  to  bo  indemni- 
fied by  tbe  defendants  in  reopeet  of  the  liabilities 
ftriMng  from  the  Iran 991:1 1 tons. 

The  defendania  appeal ed<, 

ffaidam^  K.C,  and  F.  R.  Y.  Eadchfe,  lor  tbe 
ApE>ellants. — T&ere  has  been  no  negUgeuee  or  mis- 
repreaentktion  on  the  p&rt  of  the  defendants.  Tbe 
corporati  m  was  bound  to  keep  a  proper  register* 
That  being  to*  tbe  doctrine  of  Simm  v.  Angk*  American 
Ttl^fiph  Co.,  Anglo  -  Ajnericati  Tde(fraph  Co^  v» 
Bpiirting.  2S  W,  B.  290,  0  Q  B.  D.  188,  applies,  and 
the  laii  tnuft  fall  on  the  plaintiffs* 

Tbey  alto  cited  Collins  v,  Evam,  0  Q.  B.  820 ; 
T&dU  T,  Grant,  3  Bmir.  N.  C.  636  ;  Childen  v.  Wmhr, 
a  W*  E.  321,  2  E.  ife  B,  287;  Du^dak  v.  Lovfrinfj,  23 
W.  E  391,  L*  R,  10  C.  P,  imi  Bmilh  t,  Keal, 
9  a  B  D.  3J0,  30  W.  H  Bi^.  197;  In  re  Bahia  and 
San  Francis  Railmiy,  16  W.  R.  862*  L  R  3  Q.  B. 
584 ;  BftlkU  Consolidated  Co.  y,  Tomkinmn,  42  W,  R. 
204  ri»»3]  A.  U*  396:  Dixon  v,  Kenmwa^  <fe  Co., 
[1900J  I  Oe,  833,  48  W*  R.  Dig.  40 ;  C^tiam  v.  Eastern 
C^uniiei  MUHfa^  Co.,  9  W.  R.  94,  I  J,  di:  H*  243; 
J^ykHilon  ▼*  ICerdon^  18  W.  E.  2S4*  L*  E*  9  Eq.  181  ; 
Carwhare  v,  Norih-Eatiem  Eailway  Co.,  33  W.  B.  420, 
29  Cti.  D^  344  ;  Birmingham  and  District  Land  Co  v, 
Lm^dmi  and  North' WtMiern  Riilway  Co*,  33  W.  Ei  173| 
34  Cb  D*  261, 

DanckimrU,  K^d^  BanJm^  K.O^t  u^d  Wadd^f  for 
tha  plaintiff i, — Tae  corporation  was  buu(id  to  aQc«^pC 
tbe  statement  of  ttie  transferee  and  r  gister  the 
transfer,  unl^s  tbey  conld  «bow  it  wai  fr^u^ulent. 
The  sending  on  of  the  traosfer  by  the  def fondants 
to  tbe  plaintiff*  was  in  law  a  represenUtion  by 
them  to  the  plaintiffs  that  they  believed  the 
transfer  to  be  a  geuuine  transfer,  and  that  tbey 
bad  th")  authority  of  tbe  registered  owner  to  do 
to*  and  the  plaintiffs  acted  on  the  representation 
implie'l  frotn  the  act  of  tbe  defendants,  Tbe  repre- 
•en tat' on  wis  a  request  to  the  plaintiffs  to  do  a  lawful 
aet*  The  pUintiffc!  have  tbertiby  »u8taiu<"d  tbe  l<»»<s 
wnioh  ih^f  now  st^ek  to  recovef  *  Thf're  is  tku  implied 
pr*itnisB  by  ttie  defendants  to  iDd»»mntfy  the  plaintiffs. 
Tbe  Tiew  ex  wrested  by  Lindl^-y,  J*,  in  Simm  r.  Angh' 
American  Tdegraph  Co,*  was  dissented  iri>m  by  botb 
Bramwell  and  Coft^^n,  L.  f  J  ,  in  the  Court  of  Appeal, 

To ey  referred  to  Vtmzatia  Railway  Co,  v.  KiMch,  L,  E* 
2  H.  L.  90  ;  n^dgrave  v.  Hurd,  .30  W*  E.  2al,  20  Cb,  D* 
1 ;  fopfw  V*  Orane,  5  Bing*  N.  C.  636 ;  Childerg  v. 
Wiiokrt  S  W,  E.  321,   2  E.  &  E,  287;   Dugdak  r. 


L&wHng,   2a  W*   B    391,  Ii.  R.   ID  O,  P,  196;  B^tU 

y.  Gibbitti,  2  k,  &  E,  67 ;  Birmingham  ^i^nd  Diitrict 
J^nd  Co.  T.  Lor^on  und  North-  f^fstern  Railwav  Co,^ 
35  W.  E.  173.  34  Cn*  D.  261;  Car^hore  v.  NoHh- 
EmternR^dlwarf  Co.^ii^W.  E  420,  29  Gh.  D.  344; 
ff^rt  F.  Froniino  OM  Mining  Cr>.,  L.  R.  5  Ex-  111, 
18  W.  R,  Di(f.  57:  lout  v.  Bomrrie,  40  W  R  60, 
[IS&l]  3  Ca.  82 ;  Dix&n  w.  Kennatmy  d^  Co,,  [1900]  I 
On.  833  ;  Richardmn  r.  WiUiamaon,  L.  R  6  Q.  B. 
276,  19  W*  E.  Dig,  87  ;  Firbafik*»  Ex^cutort  v. 
Humphrtt/s,  35  W.  R.  92,  18  Q*  B.  D.  54  ;  Oliver  t* 
Bank  0/ England,  50  W.  E.  340.  [1902]  1  Ob*  61Q  ; 
Boston  and  Albany  Railroad  Co.  T,  Richardfon,  135 
(dasA.  473  ;  and  Bra  tan  v,  Eomard  Fire  In^xkranc^  Oo,^ 
42  Maryland  384. 

R'iddifet  in  reply,  referred  to  Oolkn  v,  Wright^  6 
W.  R.  123,  2  B*  &  B  6*7  ;  Gihha  w.  Guild,  30  W.  R. 
407,  8  Q*  B.  D  29e.  30  W.  R*  591,  9  Q,  B*  D,  59; 
Derry  v*  Peek,  38  W,  E*  33*  14  A,  C,  337;  and 
Nickalh  ?*  Merry,  L*  E.  7  H,  U  530. 

Cur.  adv,  vulL 

Vaughan  Williams,  L  J.— This  is  an  apodal  from 
tbe  jadgment  of  Lord  Alverfltone,  L.O.J*,  in  an 
action  tried  by  bim  without  a  jnry,  Tbe  facts  will 
be  found  saffiideutly  set  forth  in  tbe  judgoient  of  tbe 
Lord  Cnief  Ja»tice*  Shortly,  they  s«eni  to  me  to 
CI  me  to  this.  One  H  nnywill  wai  the  owner  of 
£9  200  atook  of  tbe  Sheffield  Corporation  Eedeemable 
Bcock,  This  stook  was  created  under  the  Stieffi^ld 
Corporation  Act,  1883,  and  the  dutiei  o!  tbe  corpora- 
tion in  respect  ^  f  the  transfer  of  stock  are  controlled  by 
sections  27  to  32  of  that  Act.  This  itock,  by  means 
of  a  forged  transfer,  purported  to  be  tran  if  erred  to 
BareUy,  the  defendant*  Tbe  defendants,  the  firm  of 
Barclay  &  C5o.,  rn  the  15tJi  of  April,  1893*  sent  to 
the  plaintiff*  the  lorg^d  transfer  wifb  a  oovert'ig  letter 
tn  the  following  tettni.  [Sis  lordship  read  th^  tettar, 
and  ciniioued ;]  Thii  letter  did  not  enolose  the 
certifioate  of  TimbrtfU  and  Ho  any  will,  who  purported 
to  be  the  vend  i»rji  aod  to  h*v6  executfid  the  tra-tsfef 
to  Barclay-  Tbe  Sbeffi*4d  Corporation,  however* 
bad  in  tbeir  possesiion  thia  certificate*  buying  received 
it  on  accouni;  of  the  vendors  from  tbeir  brokers*  The 
dgoature  of  Honnywill  was  a  forgery ,  and  in  tbe 
year  1900  Honnywill  brought  au  action  agatnst  the 
corporation  claiming  tbe  rectiftoation  of  the  rettiiter 
by  inserting  hla  name  as  the  bolder  of  the  £8,200 
stock  transferred  to  Barclay  nndcr  the  forged 
transfer,  and  the  interest  an  l  dividends  paid  th"r{»on< 
The  jury  found  that  tbe  tra^isfer  wai  a  for(i»*rf ,  and 
for  tlie  purposes  of  this  aotion  it  was  agreed  tha*-  the 
defendants  w^re  bon*td  by  tha^^ffuding*  Tbe  Sh^ffitild 
Corpnration  th*-reupoa*  in  compliance  with  the  said 
judgme-t,  purehawed  stock  for  the  sum  of  £8,645  lOa., 
and  appropriated  tbe  sama  to  Hcnny wdl,  and  farther 
paid  to  him  a  sum  for  dividends  and  interest  and  alio 
his  taxf>d  costs  of  the  said  actio q. 

Thw  Shield  Corporation,  in  the  present  action,  claim 
that  the  defendants  are  liable  to  repay  them  t  he  moneys 
so  paid  as  aforesaid  and  to  indemnify  tbe  plaintiff  cor^ 
poration  in  reapect  of  the  said  Unbihties*  Tjie  plain- 
UEi  ahaoe  tbeif  ease  in  this  way.  Tbey  say  that  the 
pUinnlT^  have  done  a  lawful  act  at  tne  r''qa>^st  of  the 
d^fendant*T|  which  Kwful  act  bad  canned  ihe  plain- 
ttff'i  di4niairef  and  that*  tberefure,  the  di^fendants 
were  Hable  for  the  damage  ao  cansed  to  the  plain  nff^n. 
Tbey  also  ia]p  that  tbe  qn*«stion  ^beth^r  a  oo  it  tract  of 
indemnity  ought  to  be  implied  is  in  each  case  m 
qae^tion  of  fact;  and  that  the  implication  ought  to 
be  made  in  this  case  by  reavon  of  the  defendants 
having  sent  in  to  tbe  pl^ti&  the  forged  traniftr 
at  tbe  time  wbeti  tney  requested,  or*  to  nse 
the  word  of  tbe  special  Act*  demandsd  registra- 
Uon     and    a    certiSgate,      Before     dealing    more 


be 


THE  WEEKLY  REPORTER, 


[l^ov»28.1908.]  VoL   Ltl. 


OouBT  OF  Appeal. 


Shxtfibld  GoBPORATioir  V.  Baboiay  &  Co. 


Court  op  Appeal. 


paitionlarly  with  the  terms  of  the  Shi'ffield  Aot  and 
the  aathohties  bearing  on  the  oiroomBtanoee  jasti'y- 
iog  an  implication  of  a  contract  of  indemnity.  I  wish 
to  tay  at  onoe  that  I  regard  what  the  defendants  did 
and  the  aot  of  the  oorporation  thereupon  as  being 
aptly  described  by  the  words  of  Bramwell,  B., 
in  Hart  v.  Frontino  Gold  Mining  Co. :  "  I  made  you 
a  tender  of  myself  as  shareholder  and  yon  accepted 
me,  and  I  have  acted  npon  that  acceptance.'*  And  I 
do  not  think  that  the  defendants  in  sending  in  a 
transfer  to  the  oorporation  gave  any  warranty  to  the 
corporation,  or  made  any  material  representation  to 
the  corporation  that  the  transferor  was  the  registered 
holder  Of  the  stock :  see  the  judgment  of  Lord  Field  in 
The  Balku  ChMcHidaUd  Co,  ▼.  TonHciMon^  where  he 
sa>s  a  parohasor  sending  in  the  transfer  to  the  corpor- 
ation makes  no  misrepreientation  which  might  estop 
him  as  againtt  the  corporation ;  see  also  an  obser- 
vation of  Brett,  L.J.,  to  the  same  effect  in  a%mm  v. 
Anglo-Amarioan  Co.  {Limited). 

I  will  now  deal  with  the  authorities.  It  seems 
to  me  perfectly  clear  th%t  a  distinction  must  be 
drawn  between  cases  where  a  request  is  made 
to  some  one  who  has  no  duty  in  the  matter  in- 
dependently of  the  request,  and  a  case  where  the 
request  is  made  to  one  who  has  a  duty  in  the  matter 
independently  of  the  request.  In  the  former  case, 
where  that  which  is  requested  to  be  done  does  not 
appear  to  be  illegal,  and  an  act  is  done  in  accordance 
with  the  request,  the  implication  of  a  contract  of 
indemnity  by  the  person  making  tiie  request  will 
generally  be  made.  In  the  latter  case  someming  more 
thana  mere  request  will  be  required  to  raise  the  con- 
tract of  indemnity.  This  distinction  is  apparent  by  a 
comparison  of  Uie  cases  of  indemnity  daimed  oy 
sherub  with  oases  where  an  indemnity  is  claimed  by 
those  who  have  no  duty  in  the  matter.  The  fact  is  that 
in  the  latter  class  of  cases  the  request  or  instruction 
is  the  sole  cause  of  this  act.  In  the  former  the 
performance  of  the  duty  is,  or  may  be,  the  dominant 
cause.  CoUinB  v.  Evan$  is  a  case  in  the  Exchequer 
Chamber,  in  which  the  defendants,  having  reason  to 
believe  and  actually  beliering  a  hict  to  tte  true  and 
representing  it  as  such  to  tiie  sheriffs,  who  had  a  duty 
in  the  matter,  were  held  not  to  be  liable  to  an  action, 
although  it  turned  out  in  the  event  that  they  were 
mistaken;  andTindal,  C.J.,  distinguished  that  ca^e 
from  the  case  of  Eumphry$  v.  FraU,  5  Bligh.  N.  S. 
154,  on  the  ground  that  in  that  case  the  plaintiff 
pointed  out  ^e  goods  and  required  the  sheriff  to  take 
tdem.  Ch<lder$  v.  Wooler  i<i  a  esse  on  the  same  Uoes, 
in  which  the  Qefendant  Wooler,  as  attorney  for  the 
plaintiff  in  a  suit,  caused  a  writ  of^.  /a.  to  be  issued 
upon  the  jndgmeot,  and  the  usual  indorsement  of  the 
amount  to  be  levied  was  followed  continuously  by 
these  words ;  "The  defendant  is  a  (here  there  was  a 
blank),  •nd  resides  at  Bedcar,  in  yoar  Bailliewick" ; 
and  tht)  Court  of  Exchequer  Chamber  held  that  the 
indorsement  was  nothing  more  than  a  mere  state- 
ment by  the  attorney  for  the  purpose  of  affording 
information  to  the  uieriff,  leavmg  the  sheriff  to  hfs 
own  discretion  as  to  how  he  would  act.  On  the  other 
line  of  cases  one  finds  as  examples  Toplia  v.  Cfrane,  in 
which  the  defendant  authorizes  the  plaintifiis  as 
brokers  to  distrain,  and  the  pkdntiffi,  after  asking  for 
an  indemnity,  proceeded  to  distrain  and  took  some 
privileged  goods  in  bond  fide  compliance  with  the 
defendant's  direction,  witibout,  however,  having 
obtained  an  indemnity,  and  the  defendant  was  held 
liable.  And,  again,  in  Bett$  v.  Gibbina  goods  were 
deposited  with  the  plaintiffiB  for  N.,  who  took  two 
catks  away,  and  the  defendant  ordered  the  plaintifb 
not  to  deliver  the  residue  of  tiie  goods,  which  order 
the  plaintiffs  obeyed.  The  plaintiffs  being  sued  and 
haT&g   paid  a  sum  of  money  and  oosts  to  com-  , 


promise  the  action,  it  was  held  in  an  action  by  the 
plaintiffs  against  the  defendant  that  a  promise  to 
indemnify  to  the  fall  amount  claimed  might  be 
implied  from  the  facts.  These  were  cases  in  which 
there  was  no  relation  of  principal  and  agent,  and  the 
mere  r^uest  or  instruction  b^  the  defendiut  to  the 
plaintiffis,  to  withhold  the  goods  from  N.,  obeyed  by 
tti<4  plaintiffs,  was  held  to  be  snffLoient  evid-moe  to 
raise  a  contract  of  indemmty.  Where  the  relation  of 
principal  and  agent  exists  it  is  a  foriiori  that  a  con- 
tract of  iademnity  may  arise  on  the  facts.  These 
cas?s  illustrate  the  distinction  which  I  have  drawn. 
I  will  now  deal  with  the  special  provisions  of  the 
Sheffield  Act,  although  I  do  not  think  that  they  differ 
materially  from  the  provisions  to  be  found  in  the 
Companies  Act,  1862.  The  most  material  provisions 
seem  to  me  to  be  section  25  (I),  which  requires  the 
corporation  to  keep  books  in  which  shall  be  entered 
the  names  and  addresses  of  the  holders  from  time  to 
time  of  corporation  stock ;  and  (2)  that  the  oorpora- 
tion stock  register  shall  be  primd  fcuiie  evidenoe 
of  the  title  of  the  persons  enterod  therein  as  holders 
of  stock.  26  (1)  Which  provides  on  demand  of  the 
holder  of  corporation  stock,  the  corporation  may  if 
they  think  fit  give  him  a  certificate  of  proprietorship 
thereof;  (2)  that  a  stock  cerUficate  shall  be  primd 
fade  evidenoe  of  the  title  of  the  person  ttieron 
ntimed.  29  (1)  Provides  that  where  stock  is  trans- 
ferable by  deed  (which  is  this  case) ;  (4)  the  deed  of 
transfer  when  duly  executed  shall  be  delivered  to  and 
kept  by  the  oorporation  or  the  registrar,  and  the  cor- 
poration or  the  registrar  shall  enter  a  memorial  thereof 
in  the  register  of  transfers ;  (5)  the  corporation  or 
the  registrar  shall  on  demand  and  on  deliv^y  up 
of  the  old  stock  certificate,  or  on  proof  satisfactory 
to  the  corporation  of  its  absence,  deliver  a  new 
stock  certificate  to  the  purchaser ;  (6)  uatil  the  deed 
of  transfer  has  been  so  delivered  the  corporation  shall 
not  be  affected  thereby,  and  tha  purohaier  of  stock  shall 
not  be  entitled  to  receive  any  dividend  thereon.  30. 
(1)  The  oorporation  or  tbe  registrar,  before  allowing 
any  transfer  of  stock,  may,  if  Uie  circumstances  of 
the  case  appear  to  make  it  expedient,  require  evidence 
of  the  title  of  any  person  claiming  a  right  to  make 
the  transfer. 

It  seems  to  me  that  in  this  case  those  who 
sent  the  old  certificate  to  the  oorporation — that 
is  to  say,  those  who  claim  to  be  vendors — daim  a 
right  to  make  the  transfer,  and  in  my  judgment  all 
that  Barclays  did  was  to  tender  tiie  transfer  for 
aoceptaoce,  and  the  corporation  accepted  the  transfer. 
Ttie  case,  as  pointed  out  by  BramweU,  B.,  in  Hart  v. 
Frontino  QcUd  Mining  Co..  is  analogous  to  the  case  of 
a  bond  fide  holder  of  a  bill  of  exchange  pre^entiog  it 
f  «>r  payment  to  a  banker.  If  the  banker  pays  it  he 
cannot  afterwards  recover  the  monev  from  the  holder 
on  the  ground  that  the  name  of  the  drawer  was  forged. 
Lindley,  J.,  took  the  same  view  in  8imm  v.  Angle 
American  Telegraph  Co.  In  my  judgment  the  pro- 
visions of  the  special  Act  bring  this  case  witlun  the 
observations  of  Blackburn,  J.,  in  the  case  of  In  re 
Bahia  and  San  Francisco  Railway ^  approved  by  Lord 
Herschell  in  The  Balkia  ConsoluiUed  Co,  v.  Tomkineon* 
Tho»e  obsetvations  run  thus:  "That  when  joint 
stock  compaoies  were  established  it  was  a  great  object 
that  the  shares  should  be  capable  of  being  easily 
transferred;  that  the  Legislature  had  aocord- 
ingly  provided  for  the  keeping  of  a  register  of  the 
members,  in  order  to  keep  which  the  company  must 
alter  the  register  whenever  there  was  a  transfer  of  its 
shares  " ;  and  the  learned  judge  drew  attention  to 
section  31  of  the  Compaoies  Act,  1862,  which  provides 
that  a  company  may  give  certificates,  and  that  these 
shall  be  primd  fade  evidence  of  the  title  of  the  person 
named  to  the  shares  specified,  and  pointed  out  that 
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by  ffTftt^tltig  the  oerlificate  tlie  company  mmke  a  ttnte- 
laent  I  bit  they  have  tranBf erred  the  b  bare  a  apeeified 
to  the  per  HOD  nstiied  in  ifc»  and  that  be  in  the  holder  of 
the  flbares  ;  that  if  the  conipaiiy  have  been  deoetvtid 
and  the  it«t'*meiit  is  not  trut*,  they  may  nut  be  guilty 
of  negligence,  but  they  and  no  one  ehe  hud  power  to 
inqtiiremtothematler.  The  leame  d  j  tid  g  b  e J:pre8  ?  ed 
the  opinion  that  it  wa«  the  intention  of  the  Lt'gisUtnte 
that  these  cLertiSciites  ahould  be  docnmente  on  which 
bnysfs  might  iiifely  act,  and  conrinuad  thui;  *' Ic  is 
qnit6  dear  that  a  staUment  of  a  fact  wa«  made  by  the 
oompony  on  which  the  conipaDy  at  the  very  leait 
knr  w  that  p^r*oDB  wanting  to  purcbaae  abarei  might 
act.  And  th»  cjaimant*  having  horhf  fide  acted  up 'in 
tha^  tiatettient  and  emffered  liamagtf,  oun  thfy  rec  -ver 
from  th«  eompAOy  ?  I  think  tb*-y  oaa  on  the  priomplo 
0amiciated  in  Fret^nan  v.  fJmke,  2  Ee.  C54V*  And  Lord 
Hejicbi?ll  ID  Btdkts  Q>mohiinted  Co,  v,  Tomkinson 
poitita  out  that  it  makea  no  diff«ret)ce  whetlier  it  ia 
the  parchfliers  who  ate  seeking  to  render  t^e  comp-any 
Ibble  by  way  of  eatoppel,  or  the  vendor  of  the  shares 
wbo  himself  r€Cf  iv-t^d  the  (jertifio*te  from  the  company, 
becaufle  it  mnst  equally  have  btjeu  within  the  contem- 
plation of  the  o.>mpany  that  a  peraon  Teoeiving  the 
oerti^oate  from  them  might  on  the  face  of  it  enter 
into  a  coo  tract  to  sell  the  ah  ares.  It  aeema  to  me 
to  be  the  fact  iu  the  present  eaaei 

I  have  only  now  to  deal  with  the  case  direetly  bearinj^ 
oja  thfipoBition  and  rights  relatively  of  the  perflon  who 
lenders  a  transfer  for  acceptaoce  and  the  oomn  iny 
who  accept  it     It  waa  not  really  contested  in  argu- 
ment before  n^  buc  that  the  corporation  had  some 
dutiei  towarde  the  person  tendering  the  transfer-     It 
Wat  admitted  that  it  waa  their  duty  to  look  at  their 
r^iter ;  and  it  was  admitted  that,  in  souie  caiea  at 
iiC«7eQtS|  the  charaot^r  of  the  duty  was  such  that 
tlie  issue  of  the  certificate  might  raiae  an  estoppel 
AgiUDSt  the  corpora u on  if  tbey  neglected  that  duty. 
lodeed,  the  House  of  Lords  in  the  caae  of  BalkU  Con^ 
mlid^ded  Co,  v,  To^nkinsi^n  affirmed  the  judgment  in 
favour  of  the  plaintiff  on  the  baaia  of  the  eatoppel 
arising  on  the  ii^sue  of  the  certificate ;  and  it  seem^  to 
nta  that  in  tho  main  the  opinions  of  the  lavr  lords 
vrere  rather  io  favour  of  than  contrary  to  the  opinion 
of  Bramwell,  B*i  in  /Tart  r,  Frontino  Gold  Minuhj  Co.t 
and  Lindl»*y,  J.,  iuSimrnyM  Anglo- Amerimn  Telegraph 
Co.     It  it  trtie  that  Lord  Macnaghten  in  his  judg-* 
ment  siys:  ^'Whether  under  such   dream itancea  a 
person  ought  to  be  permitted  to  rely  upon  a  mis- 
representadon  innocently  made  to  which  he  has  in  a 
sense  and  to  a  certain  extent  contributed  ii,  I  think, 
&  matter  not  nu  worthy  of  consideration.     The  poiutj 
however,  was  not  argued  ;  the  evidence  bearing  upon 
it  WH  not  sifted,  and  the  attention   of  the  learned 
oauniel  for  the  reap  on  dents  was  not  called  to  it.     It 
would  not,  therefore,  ba  right  for  me  to  say  more 
than  that  in  my  opiDton  there  ig  nothing  to  prejudice 
the  question  if  it  should  ev^r  be  raised,  even  undar 
mrcnmstanoea  similar  to  thoie  which  have  occurred  in 
the  present  caae*     With  this  reservation,  I  concur  in 
tbe  motion  that  has  been  proposed.*'    But  this  doubt 
a«  to  the  estoppel  seema  to  me  rather  to  ni»g»tive 
tban    to    affirm    that  in   such   a  caae  there    would 
be   evidence  upon   which  to  raiae  an  implied  oou- 
tract  of  mdemnity.     Thtn,  again,  Lord  Field,  arter 
affirming  in  general  terms  the  view  of  Lord  Heiscb ell, 
And  agreeing  in  the  view  that  a  transferor  who  has 
«n tared  into  a  contract  to  deliver  valid  sharoi   upon 
the  face  of  a  certificate  of  his  ownership  issued  to  him 
by  the  company  is  in  the  same  position  as  a  pnr^ 
ehaier,  goes  on  to  say :  ^'  I  can  very  well  underatand 
that  thmm  may  be  oaaos  in  whteb,  the  nntmth  of  the 
atatement  not  depending  upon  any  fact  within    the 
knowledge  of  th«  company  as  to  which  they  have 
meatu  of  knowledge^  which  they  reasonably  ought  to 


have  reoourae    to,   and  the   person  setting   up   the 
estoppel  having  equal  means  of  knowledge,  aud  having 
applied   for    aud  obtained    the  certificate  upon    an 
aUe^jied   transfer,  I  say  there  may  be  auch  cases  ia 
which  no  such  e«toppel  may  exists*'     And  he  goes  on 
to  pay  th-it  snch  a  state  of  things  existed  in  Bimms  v* 
Anglo- Ameri^tn  TeJe^raph  Co-,  and  to  agree  with  the 
Court  of  Appf^al  in  that  caae  that  there  was  no  duty 
upon  that  company  to  inquire  of  a  registered  holde? 
whether  the  signature  wi*s  genuine,  although  it  was 
the  practice  to  do  s  j.    Tuis  pasaagi^  raises  a  donbt  u 
to   eatoppel  in    other  GdMBo;    but  the  next  paoisgt 
^*^eems  to  me  d Latin etty  to  negative  the  raiHing  of  &uy 
contract  of  indemnity  against  the  person  preaenting 
the  transfer,  in  caae  it  tarn^  out  m  fact  n>t  to   have 
bf e  1  executed  by  the  person  purporting  to  be  the 
trauaferor,  for  be  sayir,  *'  In  sending  in  a  transfer  to  a 
company    for    registratfon    it     dofti     not     appear 
to    me    that    the    appl icings    give    a^jy    warranty 
oc      even     mak*     a     material     representation      to 
the  cornpany  that  the   traneferor  is  the  registered 
bolder  of  the  sbafea/'     But  in  the  same  judgment  he 
sHva  that  it  ia  at  1e  lat  the  duty  of  a  company,  before 
affixing  the  seal  of  the  company  to  a  representation 
Which  they  k«ow    thit    the  applicant  rtqiiites    aa 
evidence  of  titl**  upon   which  he   may  go  into  the 
market  and  make  cjn tracts  of  sale,  according  to  tbe 
regnlattons  of  the  Stoc^  Exchange,  and  involving  the 
duty  of  making  a  complete  delivery  of  genuine  shares ^ 
to  asae.rt-iin  by  reference  to  th^ir  own  register  whether 
the  proposed  tra'  aferor  appears  to   be  the  holder  of 
the  shi^res  which  hi   purports   to  transfer  or  ia  the 
regUt<^f ed  holder  of  the  shares*     How  can  it  be  said, 
iu  a  c  ts!*  in  which   the  corporation  had  a  atatutory 
duty  t^  a  cept  of  r<*ject  the  traatftr,  a  contract  of 
iudnmnity  ii  raised  again  at  the  person  who,  in  present^ 
II )g  the  transfer,    gave  no  warranty  and   main   no 
matt^rial  representation?    8o   to  hoH,  in  my  judg- 
ment, would  be  inconsistent  with  business  and  would 
materially   impede   that  traffic  in  shares  and  stocks 
which  is  eisenttai  to  the  very  existeuoe  of  joint  stock 
companies  and  to  the  floating  of  loans  to  mnnTcipal 
corporations*     In  my  ludgment^  the  judgment  of  the 
L^rd  Chief  Justice   was   wrong    and  ought   to    be 
reveraed. 

BoMlB,  L.  J.^I  have  come  to  the  same  conclusion* 
After  the  judgment  of  the  L>rd  J  as  lice  I  will  only 
say  a  few  wordSi  In  the  first  place  it  is  important  to 
remember  that  the  sole  question  before  ua  ia  whether 
a  COD  tract  of  indemnity  can  be  implied,  I  say  this, 
becAU4Q  it  may  weU  be  that  the  trana action  between 
the  parties  gave  rise  to  Eome  rights  on  the  part  of  the 
corporation  against  the  datendants*  For  instance,  if 
the  cgrporatioQ  had  be^n  fortunate  enongh  to  dis^ 
caver  the  fargery  in  good  time,  and  before  the 
defendants  had  iu  any  substantial  way  altered  their 
position  on  the  faith  of  the  certificate  issued  to  them, 
it  would  have  been  entitled  t:j  bring  an  action  against 
the  defendants  to  recover  the  oertificatei  and  to  estab- 
lish tne  right  of  the  corporation  to  remove  the  name 
of  the  defendant  E,  E,  Barclay  from  the  register  of 
stockholders  in  respect  of  the  stock  in  question.  But 
can  a  contract  of  indemnity  be  implied  ?  Now  that 
kind  of  contract  is  a  very  onerous  one  on  the  part  of 
t^e  person  who  hai  to  indemnify,  and  is  one  not 
lightly  to  be  implied.  And  in  the  circumttaooei 
of  this  caae  it  appears  to  me  that  it  ought  not 
to  be  implied^  This  is  not  the  case  where  a 
person,  having  no  independent  duty  or  obliga- 
tion to  dc  a  particular  act,  does  that  act  at  the 
request  and  for  the  purposes  of  another*  In 
auch  a  case,  if  the  act  is  one  not  known  by  him  at 
the  time  to  be  illegal,  but  Is  one  th!it  turns  out  to 
be  wrongful,  the  person  doing  the  act  may  make  tht 
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perioQ  lequesting  it  indemnify  him  nnder  an  implied 
oontrftot     Bat  in  the  present  case  it  wai  in  the 
intereersof  the  oorporAtion  itself  to  ke**p  the  register 
of  stockholdera  and  iisne  oertifioates,  and  the  cor- 
poration was  bjund  to  keep  the  register  oorreotly. 
ThA  defendants  were  oblig*^  to  send  in  the  transfer 
to  E.  E.  BiftTolifty,  and  tt>  get  the  transferee  reg^ntere') 
by  the  corporation,  a^samiug  (as  the  facts  were)  tbat 
they  beUeved  the  transfer  co  be  genuine,  and  desired, 
accordinicly,  to  be  duly  recognized  as  holders  of  the 
stock.    Tue  corp  ^ration  did  nut  ace  voluutarily  on  toe 
request  for  r«*gi4tration  made  by  the  defendants.    It 
acted  because  of  the  duty  cast  upon  it,  ai.d  (partly,  at 
any  rate)  for  its  own  purposes.     When  it  received 
the  transfer  it  had  a  duty  or  obligation  oast  upon 
it,  as  between  itself  and  the  transferors,  to  see  that 
the  transfer  was  really  the  act  of  the  transferors. 
Accordingly  the  corporation  took  such  steps  as  se*-med 
to  it  suffioitoit  to  satisfy  it«elf  that  the  transfer  was 
genuine.    It  compared  the  signatures  of  the  trans- 
ferors in  its  possession  with  the  signatures  to  the 
transfer,  and  sent  notice  to  the  traosf«rors  that  it  was 
goiog  to  act  on  t&e  transfer  if  no  obj-ction  was 
taken  by  tbem.    In  fact,  th**  corporation  judge!  and 
acted  for  itself  in  dealing  with  the  transfer,  and  dtd 
not  act  merely  on  the  request  of  the  defendant*. 
Nor  is  this  a  case  wher»,  as  between  tbese  parties  in 
favour  of  the  corporation,  th««  authentict^  of  the 
signatures  of  the  transferors  is  to  be  taken  to  be  a 
matter  ezolnsively  in  the  knowledge  of  the  defendants. 
As  a   matter   of   business  it  cannot   be   that'tne 
corporation  was  entitled  to  assume  that  th**  tra  isf eree 
of  stock  in  ordinary  course  had  personally  the  m«saus 
of  seeiog,  or  ought  by  stdf  or  agent  to  see  to  tue 
actual  execution  of  the  tr<Ansfer  by  the  transferors. 
The  purchase  and  transfer  of  stocks  and  shares  on 
the  Stick  Exchange   and   elsewhere   could   never 
practically  be  carried  out  if  the  purchaser  was  in  each 
case,  havmg  regard  to  his  possible  future  dealings, 
boimd  to  see  by  himself  or  his  agent   personslly 
to  the  execu'ion  of  the  traosfer  by  the  tran»feror. 
And  I  think  the  corporation  must  be  taken  to  have 
known  this.    Toe  transferee  is  not,  iu  reference  to  the 
transfer,  in  the  same  position  as  the  corporation  is 
with  regard  to   the  posititin  of   the  transferor  as 
registered  owner  of  tiie  stock;  for  the  register  of 
stookholdi'rs is  in  the  possession  of  the  corporation, 
and  the  corporation  is  boxmd  to  keep  it  correctly. 
^is  being  so,  it  appears  to  me  that  all  that  could  be 
assumed  by  the  corporation  as  against  the  transferee 
sending  in  the  transfer  for  registration  was  that  the 
transffree  had  taken  reasonable  care  in  the  matter, 
and  had  reasonable  ground  for  believing  and  did 
believe  that  the  tranter,  which,  on  the  face  of  it. 
purported  to  be  executed  by  the  trausferor,  was,  in 
fact,  so  executed.    No  represeutation  could,  in  my 
opinion,  be  implied,  imder  the  drcumsttinces,  against 
the   transferee  beyond  what   the   orptiratiou    was 
entitled  to  assume  against  him  as  above  stated.    I 
think,  there  *ore,  that  do  warranty  of  the  execution 
of  the  transfer  by  the  transferror  ought  to  be  implied 
as  bftween  the  transferee  and  the  corporation.    But 
I  may  point  out  that,  even  if  some  representation 
beyond  what  I  have  above  stated  could,  under  toe 
circumstances,  be  implied  as  against  the  defendants, 
or  even  if  a  warrsmty  could  be  implied  as  agiinst 
them,  it  wotdd  not  of  necessity  follow  that  a  contract 
of  i«  demniey  should  be  impli*^    A  warranty  and  a 
contract  of  indemnity  are  distinct;  one  important 
di^ert-nce  being  the  period  from  which  the  Statute 
of  Limitations  would  run.    And.  in  tbe  present  case, 
whatever  other  implications  might  be  made  a^ aiust 
the  defendants,  I  tmnk  it  would  not  be  right  to  imply 
a  contract  of  indemnity. 
StibukQi  LJ,— The  facts  which  gave  rise  to  this 


action  may  be  stated  very  shortly.    The  plaint*£Ei  are 
the  corporation  of  Sheffield,  and  have,   under  the 
authority  of  a  private   Act  of   Parliament,   issued 
certain  scock,  bearing  int^-rest  at  3^  p«r  oeut.    Tue 
Act  imp'>8es  on  the  plaintiffs  duties  with  respect  to 
the  registration  of  traisfers  of  such  stock  aod  the 
i-sue  of  certificates  to  stockh'>lders.    Tue  defendant 
Bardity  is  a  member  of  a  banking  company  (his  co- 
defendants),  who  maie  au  advance  to  customers  on 
the  security  of  whtt  purported  to  be  a  traosfer  t  >  him 
of  £8,200  of  the  corporation  stock.    This  transfer  he 
senn  to  the  plaiatiffs  with  a  req^iest  that  it  might  be 
ri-gisterad  aod   new   certificates  issued.     With  this 
request    the  plaintiffs  complied.     The   defeodaats* 
customers  then  sold  the  stock,  and  the  defendant 
Barclay  concurred  in  a  transfer  to  the  purchasers. 
S^me  years  afterwards  it  was  discovered  that  the 
transfer  to  the  defendant   was  a  forgery,  and  the 
plaintiffs  were  compelled  to  make  go<d  the  loss  to 
the  trae  o^mers  of  the  stock.    This  action  it  brought 
by  the   plaiotiffs   to    obtain    indemnity   from  the 
d«^fendiuits  agaiikst   the   loss  thus  stutained  by  the 
ulain  iffd.     It  is  admitted,  on  the  one  hand,  that  the 
plaintiffi  aotei  without  any  negligence;  and, oa  the 
other,   that   the  defendaots  acced  ia  perfect  good 
faith.     The  provisions  of  the  plaintiffs*  Act   as   to 
keeping  a  re^i^ter  of  teansf'^rs  and  the   i^sue  of 
C'^tificates  do  not  materially  differ  from  from  those 
cootamed  in  the  Companies   Act,    1862;   and   with 
reference  to    them  it  was  poiated  out  by  the  court 
in  In  re  Bahia  and  San  Francisco  Railway  that  the 
effect  was  to  make  the  shares  «if  the  compsny  more 
easdy  dealt  wiUi,  and,  consequent!?,  of  greater  value. 
This  view  was  a^lopt^d,  and  «uted  ou  by  tie  Souse 
of    Lords   in  Bdlkia  Consolidated  Co,   v.  Tomkinson* 
The  provisions  of  the  olamtiffs'  Act,  although  they 
impose  a  burden  on  the  plaiutiffs,  are,  nevertheless, 
to  their  advantag**;   for  m  the  absence  of  them  it 
might    be   presumed    that    the    stock    oomd    not 
have    been    issu^'d   with   equal  advantage   to   the 
plaintiffs.    The  Act  dot^s  not  expressly  confer  any 
right  of  indemoity  on  the  plaintiffiB ;  and  if  any  such 
right  exists  tt  must  arise  by  impUcation  of  law.    The 
main  contention  before  us  is  that  there  is  on  the  part 
of  the  defendants  an  obligation  so  arising     Now  the 
mere  performance  of  a  duty  imposed  by  law  on  any 
one  holding  a  definite  legal  po-ition  does  not  oou- 
stitute  a  consideration  sufficient  to  support  a  promise 
to  hi<n  by  the  person  to  whom  the  duty  is  owed*    Iff 
however,  the  person  who  ow*-s  the  duty  at  the  r-quest 
of  him  to  whom  it  is  due  departs  from  the  st'-ict  leff al 
course  of  performance  of  that  duty  or  puts  himself  in 
a  different  position  from  tuat  created  by  law,  then  a 
consideration  may  arise    for  a  promise  express  or 
implied.    This  is  illustrated  b?  the  cases  rela«ing  to 
the  iudemnity  of  sheriffs,  which  «rere  much  rel*ed  on 
iu  the  argument  ou  behalf  of  the  plaiutiffi.    It  was 
decided  in  Bridge  v.   Qage^  Oro.  Jac   103,  that  % 
promise  to  pay  money  to  a  ^enff  m  consideration  of 
his  executing  a  writ  of  tUgit^  which  the  sheriff  by  the 
common   law    was    bound  to   execute  without  re- 
muneration, could  not  be  enforced  by  action.    In 
Arundel  v.  Gardiner,  Oro.  Jac-  652,  it  was  held  that 
a  promise  made  by  au  execution  creditor  to  a  sheriff 
to  save  him  harmless  in  consideration  that  he  would 
execute  a  writ  of  fL  /a.  by  seiziog  particular  sooda 
was  enfor  e«ble.    In  Humphry s  v.  PraU  a  sheriff  4rho 
had  at  the  request  of  the  execution  cr«ditar  seised 
particular  goods  w«s  held  by  the  House  of  Lords  to 
be  entitled  to  an  indemmty,  although  not  expressly 
agreed  to  by  the  execution  creditor.  There  is,  tmforta* 
nately,  no  report  of  what  was  said  by  the  noble  and 
learned  lords  who  addressed  the  House;  but  in  Collins 
T.Evans  the  ratio  decidendi  is  explained  by  Tindal,  0  J*., 
sin  d^ivering  the  judgment  of  theExghequerOhunber* 
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lit  fheiu  Ihf)  goods  ara  ■imply  pointed  out  ta  the 
ili-«nff  4Qd  he  M  Mft  tt>  fo  b<v  tju  diaoredon— tb*-^  is 
to  iay.  t  *  lAk^  the  ie^tl  ooa^ss  -ho  is  nrit  euttt  ed  1 1 
ind^muit^  ;  but  if  he  i^  required  t^j  ***iz9  th^-oi  ti«  i«. 
T 'e  sheriff  io  the  latter  c+»«o  giv^s  up  liis  right  to 
tn-ike   mquirj    as    co   th«    OMTuersbtp   of   tha   go  ids 
and    lakn    it^ps    for  bis    own    protection,    ia    cfts^ 
there  thonld  be  f  >rthcoming  i%  cUim  as  ro  th^m  other 
than  the  judgment  claim,  und  puts  hrmntslf    in  »he 
pOiitioQ  of  a  mindatoi^y  or  agent  of  ttie  execution 
creditor  for  the  parpoiie  of  taktug  the  goo  it ;  a»jd  u 
held  to  b-f  entvded  to  the  benefit  of  an  icu plied  agree- 
ment for  hia  indemnity*       la    the    present  oa^e  tbe 
pltdntiS's  were  n^der  a  etatntorf  oblige tioa  to  re^^ter 
traniferi  and  issue  ctrttificateB ;  tbe  defendant  ctili*-d 
on  them  to  peifonu    their   duty  under  the    st*tut© 
with  regard  to  the  tran-^fer  whioh  oe  forsrardod   to 
them  :  and.  a^  it  seeiis  ta  me,  he  did  nothing   more. 
Th»f  plaintiff*  wer«  left  to  pwrfurm  tbt*ir  lesfal  obliga- 
bont;     they  ga^e  np   no    Htcht,    aiid    unsumei    no 
diff-rc'nt  po.9itiou  to  vh^s  defendant  than  th«it  area  I'M 
by  the  statute  ;  and,  in  mv  jutlgmpnt,  are  not  eritided 
to  tlie  indemnity  soui^ht  in  the  HCiiia,     In^tninu^b  ai! 
the  d©*enda'  t  Barclay   wai   admittedly  Inruioeat   of 
aojtbttig  m  th*-  8ha|>e  of  traud.  the  plain "iffa  had  not 
and  did  not  in  fE^o-  cL»im  to  have  any  oauae  of  action 
based  on  mltfrepr^Heutation,   It  waa  anggeated.  though 
eoi&idffhat  f-iinUy,  that    the  dnfeadant  warrant^^d  to 
the    plaintiffs  the  g^poniofness  of  the  transfer.      In 
mv  judgment  the  drfendtint  iiid  not  give  any  such 
warranty*      I    thmk    that    tba   true   nature  of   tbe 
transaction  between  the  pJaintiff^  and  the  dr-feudanti 
is  a«  itatpd  by  h  ird  liindey  (then  Lindl^y^  J*)  in 
hi»  jadgm<^iir- tn  tbecaaeof  Anglo-Ajntrican  Tt^tgtaph 
Co,  •-.  Spurt m*j ;  bnf ,  fur'  her*  it  seems  to  me  thst, 
e?v<a    if    the    warranty    w*9  given,   th«  Statute    ot 
XiimitAtions,    which  is  pleadi^d^  u  an  answer  to  any 
oiaioi  fotmded  on  ic;  for  the  warranty  was  broken 
fi^d  the  cause  of  action  (if  an})  acuruei  more  than 
fix  yean   before  the  commeiicoju^nt  of   tbii  aaiion. 
Tne  learned  Ttord  Chief  Juitice  based  bii  deciiiin  on 
Ibnt    of    t^e    C.mrt  of    Appeal  in  Simm  v.    Aagl*}^ 
^fnsrtcaa    Tdetjrapk    Co*,  whioh    he  held   to    be    an 
autnority   f^r  rhe  pritposi'lon  that,   as   between  two 
Inno  ent  parties,  one  who  hud  intiooantty  and  wirhou| 
segUgeDce    ha<«ded    in    a    forg^nl     tranifer    npou 
w£»ioti      a     j  lint      ht-iok      oompany     {under      fhe 
Oompames     Ant,    18G2)     was     asked     to    act*     th» 
lots    was   to   fall  upon   the  person   who  hatid^d  in 
tbe    tra*>afer.        I    desire    to    point    out    that    th^ 
puiition  of  the  plaintiffs  in  tb^t  cane  d  e*  not  ia  all 
reipecia  resHEiible  tb^tol  rhe  d'lteniant  D-fcrclay  in  tbe 
present.     The  bank  for  whom  the  plainriff:!t  in  Stmma 
▼,  Angh-Atntrican  Telegrapk  Co.  wt^ie  tf  natees  had, 
bel<jr«    actiun    bruaght*    reouived  payment  of    their 
ftdvat'oef  in  full  from  their  cu^tomern,  who  bad  not 
d«alt  with  the  stock  or  a  'ted  on  the  oertift  late  iaaa-^d 
hf   the  compiiny  ;    whereas  in  the  present  cise  the 
diffeiid«nt  Bar^dpiy  and  his  cnstome'-s  nave  dtsalt  witn 
atock  on  t^e  faith  (as  1  undHrsfa^d)  of  the  04«rtifli3ate 
ls«ii#d  by  the  Uorpi oration  of  Sheffitjld.     Tne  mitteH- 
•Hty  of    this  etrcumsrauce  is  »hown  by  Tfie  Balkis 
Cunstdifiated  Oo*  v,  Tomkinson^  to  which,  UQlortunat«ly, 
the  attention  of  the  I^rd  Chief  Ju^noe  do^s  not 
•pp'^ar  to  have  been  called.    The   Houa<f  of  L  irds 
them  held  thut  a  person  who  has  procured  the  regit* 
tration  of  an  invalid  transfer  of  shar^^s  tn  a  jo<nt  s^ok 
oomp^tiy,  and  to  whtim  oerrificuef  htva  been  tsan^d, 
ii  «<  titled.  If   he  has  so^d  the  shares  on  tUu  faith  of 
thooa  06<-tiflcatae,  to  reopver  damages  from  the  com- 
pany npon  a  refusal   to  regist^tr   his  purahisers  as 
owners  of  ihe  iharet*     Ic  ii  qalte  trne  that  there  the 
inTaUdity  was  noc  tbe  result  of  for^eryf  and  tudt  this 
Wal  one  of  tbe  graundf  by  which  the  ease  of  Simtn  t, 
Angh-Aifierkan  Tdegraijh  Co.  was  distingniahed ;  but,  ^. 


at  t^e  same  tim'^T  It  seems  to  havf*  been  tbe  opirdon  of 
Brett  a-id  Oi^ton  hJJ*,  *hat  tbe  p^t  itiff^  in  that 
action  would,  notwi'hst-sndiaif  the  fOfgHry.  have  bad 
4  good  titU  as  ■ig'iinit  tbe  company  so  long  a^  the 
ad?iini;e:i  mal>^  bf  the  b«uk  rem^iued  unpai  i^  How- 
ever this  maf  be,  alt  the  learned  jalges  ot  the  0  n^i 
of  &.ppeU  expressly  leave  op^n  the  q't^ntion  raisHd  by 
the  aodon  of  Aftf^lo^Ani'^rkan  Tdtgraph  Co.  v* 
Spttrltng  which  Lmdleff,  J.,  nad  de  id-d  a  iversply  to 
tfi«  company.  With  that  d*40r*ion  I  ajjree  ;  and,  in 
my  judgmt^nt,  this  appeal  oughc  to  be  allowed* 

Appeal  allowed, 

Sdicitors,  Miple$,   Teesdtik,  *  C&;  J?.  J**  iff   0*  L, 

Smith t  for  H,  Sailer ,  BEL^tsld. 


From  K.  B.  Div.  ) 

(CoUina,  M.R..  and  Siath-w  and  I      June  30,  1903, 
Cjseos- Hardy,  L.J  J.)  I 

Tait  Lacth  &  Co  V.  R4UtBrG  flEOTHEas  &  Go* 
(LiMtriD),   (a.) 

Praiict — IfttfTplmdrr — App^l — Sfim^tnary  derSiton  at 
chfj-mhtrM — OnL  ol  rr.  9.  11 — Commmt  Law  Proce- 
dfiTfi  Ad.  180«  (23  <C:  24  Urt*.  c,  1 28),  i,  ll—Jtidim~ 
Urn  Ad,  1^94  (^7  <fc  m  YitL  c.  16)*  «.  l»  mb-^iiQn 
I  {^};  9.  5;  Bchedtd9. 

IT/iere  upon  art  hitcrpleti'ler  mmmfms  the  judge  dectdei 
the  que^timi.  under  ord,  57^  r.  9|  wUhnttt  dir^riing  an. 
UiUK  or  tfrderiiig  a  tpecial  ca^e  io  be  statad,  thert  fi  no 
appea* /r*^m  hia  deciit^tn,  emn  unih  leave,  the  Judicttture 
Adt  1S94,  not  knmng  modtfif^d  or  in  Qiig  uffitf  alt^^ 
tedion  17  of  the  Common  Lim  Procedure  Ad,  1S60« 

Appeal  from  an  ordei'of  Fhilllmore,  J.,  atobambers 

io  inttfrpl^^aiptr  pfnc^^ings. 

The  defendants,  B^rinif  Broff.  &  Co,  (Limited )« 
guaranteed  to  the  plaintiff  the  nai  ment  of  mOT»eya 
wbioH  should  betiome  dne  te  bim  under  a  contract 
which  he  had  made  with  the  Euisiau  Govera- 
ment.  Sub^ieq  lenrly  an  action  was  brought  by  the 
pUintiff  against  the  defendante  to  recover  a  sum  of 
money  nnoer  the  gn^Arantee.  A  charge  was  givHii  by 
the  plaintiff  to  one  Ohatte'ton  upon  the  moneys  re- 
ceived under  the  contract,  a*  d  two  separate  charges 
w«re  also  given  by  the  plaintiff  upon  the  moneys  re- 
c«>ivf^d  undi^r  tne  contract  r^ver  and  above  the  sum  of 
£1d,5Ho  in  farour  of  one  M  <sino  and  one  Xfewi^on  for 
the  repayment  of  sums  of  £2  000  and  £l,OdQ  respeo^ 
ti  vely.  By  the  j  u  dg  m  en  t  in  tbe  action  th^t  de  'end  ants 
w«  re  ordered  to  pay  to  tbe  plaintiff  the  anm  ot 
£2  7-48*  Tnese  moneys  were  ulaim-^  in  the  hands 
of  the  defendants  by  Cbatterron,  and  also  by  Aiosino 
and  L^wison*  Tea  defendants  tberenpou  took  out 
an  interpleader  summon  a,  and  the  m>MteT  directed 
an  i^iue  to  be  ^ed  as  to  the  title  to  the  moneys. 

On  appeal  PbiU*more,  J>»  snt  a^tde  th^  order  of  tbe 
master,  and  bHurd  the  matter  summarily  uuder  ord* 
57,  r.  9,  bemg  of  opinion  that  the  question  was  one 
of  law  turnii'g  up  m  the  construoti  m  of  the 
documantSi  T^e  learoed  j'ldge  made  an  ordf'r  that 
tbe  olatms  of  Mo^ino  and  L'^wison  should  be  barred 
upon  the  ground  that  their  chttri^es  bad  n  <t  come 
luto  efft^ct,  as  (^he  i plaintiff  htd  not  reo^^ived  in  all 
tue  sum  of  £15.565  under  th*%  contract,  and  he 
ordert'd  tbe  £2  748  to  be  piid  out  to  Chatcerton, 
He  gave  laave  to  appeal* 

Lewison  appealed  from  the  nrdei  so  lar  ai  it 
barred  hifl  claim. 


(a,)  Reported  by  W* 


F.  Bajlbt,  Esq.  I  Barriater- 
at-LaWt 
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GoiTBT  OF  Atfbal.        Yak  Laun  ft  Oo.  V.  BABnra  Bbothbbs  ft  Co.  (LnnrsD).        Court  of  Appbal. 


J.  A,  Hamilton,  K.C„  and  J,  JR.  Atkin,  for 
Ohatterton,  took  the  prelimicary  objeotion  that  no 
appeal  lay  even  with  leave. — ^The  learned  j  adge  having 
decided  the  merits  of  the  daims  in  a  summary  manner 
nnder  ord.  57,  r.  9,  no  appeal  lies  from  his  deddoQ, 
aod  there  is  no  power  to  give  leave  to  appeal: 
Waferhause  y.  Gilberi,  16  Q.  B.  D.  569,  33  W.  B  Dig. 
168 ;  Bryant  v.  Reading,  34  W.  R.  496.  17  Q.  B.  D. 
128 ;  Lyon  v.  MorrU,  36  W.  B.  707,  19  Q.  B.  D.  139 ; 
In  re  Tarn,  41  W.  B.  397,  [1893]  2  Ch.  280.  XJnluss 
the  Judipatore  Act,  1894,  Has  altered  the  law,  there 
is  no  apoeal.  That  Act  has  not  altered  the  law. 
Seotion  17  of  the  Common  L«w  Procedure  Act,  1860, 
staods  uqaffeeted  by  thAt  Act.  Seotion  5  of  the  Act 
of  1894  gives  power  to  make  rules  with  respect  to 
matters  contained  in  and  regulated  by  the  enactments 
described  in  the  schedule,  and  amonff  those  enact- 
ments is  section  17  of  tbe  Common  Law  Procedure 
Act,  1860.  No  rules  have,  however,  b^en  made  under 
that  section  giving  a  right  of  appeal  in  such  a  case  as 
this..  No  appeal  th«:e£>re  lies. 

Moritague  Lu$h,  K.  C,  and  Lewis  Thomoi,  for  Lewison. 
—  The  effect  of  section  6  of  the  Judicature  Act,  1894,  is 
to  r4*peal  or  modifv  section  17  of  the  Common  Law 
Procedure  Act,  1860,  and  to  allow  a  limited  right  of 
appeal  by  leave.  That  section,  read  with  the  schedule 
tathe  Act,  gives  power  to  make  rules  as  to  matters 
regulated  by  section  17  of  the  Common  Law  Procedure 
Act,  1860.  As  no  rules  have  been  made,  it  must  be 
taken  that  ord.  67,  r.  11,  is  to  be  deemed  to  be  a  rule 
made  under  the  powers  of  section  5,  and  therefore  an 
appeal  lies  with  leave.  Moreover,  an  appeal  lies  with 
leave  under  section  1,  sub-section  1  (fr),  of  the  Judica- 
ture Act,  1894.  WaterJiouse  v.  Gilbert  is  not  in  point, 
because  that  case  only  decided  that  no  appeal  lay 
from  the  Divisional  Court  to  the  Court  of  AppeaL 

They  referred  to  Bohinson  v.  Tucker,  32  W.  B.  697, 
14  Q.  B.  D.  371 ;  Dawaon  v.  Fox,  33  W.  B.  614,  14 
Q.  B.  D.  377;  Webbv.  Shaw,  34  W.  B,  415,  16  Q  B.  D. 
668.* 

J.  E.  Atkin  repUed. 

OoLLDfS,  M.B.^This  is  an  appeal  from  an  order  of 
Phillimore,  J.,  at  chambers  in  an  interpleader  matter 
disposing  of  the  merits  o(  the  claims  in  a  summary 
manner.  The  question  appearing  to  the  learned  j  udge 
to  be  one  of  law,  he  decided  it  under  ord  67,  r.  9. 
Tbe  objeotion  has  been  taken  that  no  appeal  lies  from 
that  decision  even  withlcAve. 

It  seems  to  me  that  upon  tbe  authorities  we  are 
b)und  to  hold  that  no  appeal  lies.  To  my  mind, 
considerable  difficulty  was  involved  in  taking  the  fir«t 
step  and  saying  that  ord.  67,  r.  11,  was  not  iocom- 
patibU  with  section  17  of  the  Common  Law  Procedure 
Act,  1860,  and  did  not  modify  that  seotion.  Bale  11 
provides  that,  except  where  otherwise  provided  by 
Bcatute,  the  decision  of  the  court  or  a  judge  in  a 
summary  way,  under  rule  8,  shall  be  final  and  con- 
clusive, unless  by  special  leave  of  the  court  or  judge, 
or  of  tne  Court  of  Appeal.  That  was  the  difficulty, 
but  it  was  explained  by  the  Court  of  Appeal,  the 
e^lanation  bemg  that  the  words  at  the  beginning  of 
the  rule,  "except  where  otherwise  provided  by 
statute,''  compelled  the  court  to  ascertain  whether  the 
matter  had  been  regulated  by  statute.  The  statute 
which  regulates  it  is  seotion  17  of  the  Common  Law 


*  They  also  contended  that  Phillimore,  J.,  acted 
under  a  misapprehension  in  dealing  with  the  matter 
Mummarily  where  the  amount  in  dispute  was  so  laige, 
thinking  that  there  was  an  appeal,  and  that  he  would 
i^ot  have  done  so  if  he  had  thought  that  no  appeal 
lay.  They  therefore  asked  the  Court  to  refer  the 
matter  baok  to  him  in  order  that  he  might  direct  an 
issue  to  be  tried. 


Procedure  Act,  1860,  and  that  section  makes  the 
decision  of  the  court  or  judge  in  a  summary  manner 
final  and  conclusive  against  the  parties  and  all 
persons  claiming  by,  from,  or  und«r  them ;  and  it  has 
been  decided  that  that  section  prohibits  an  appeal. 
That  has  been  laid  down  as  the  proper  construction 
of  rule  11.  In  the  present  case  the  decision  of  the 
learned  judge  was  a  decision  in  a  summary  maoner, 
and  though  be  gave  leave  to  appeal  it  does  not  prevent 
the  decision  from  being  final  and  oondusive  under 
section  17.  That  is  inv^ved  in  Waterhouse  v.  Gilbert, 
which  is  the  foundation  of  the  present  law.  In  that 
ca«e  the  master  decided  the  case  summarily  at 
chambers  against  tiie  execution  creditor,  but  gave 
leave  to  appeEd.  The  judge  at  chambers  held  that  no 
appeal  woiUd  He,  and  the  leave  to  appeal  was  of  no 
avaiL  There  was  then  an  appeal  to  the  Divisional 
Court,  who  again  held  that  no  appeal  lay.  From 
that  there  was  an  appeal  to  this  court,  and  this  court 
held  that  no  appeal  lay  to  them.  It  is  contended 
that  the  Court  of  Appeal  only  decided  that 
no  appeal  lay  from  the  Divisional  Court.  But  the 
question  was  conridered  one  of  suffideut  importance 
for  the  full  court  to  determine  it,  and  it  is  obvious 
that  the  court  were  not  dedding  the  mere  question 
whether  an  appeal  lay  from  the  Divisional  Court  to 
the  Court  of  AppeaL  The  whole  object  of  having  the 
full  court,  was  to  decide  whether  rule  11  had  modified 
section  17  so  as  to  let  in  an  appeal  by  leave.  Tne 
court  dedded  that  the  rule  had  not  in  any  way  affscted 
section  20  of  the  Appellate  Jurisdiction  Act,  1876, 
and  applying  section  20  to  section  17  of  the  Common 
Law  Procedure  Act,  1860,  they  hdd  that  in  such  a 
case  as  the  one  before  them  there  was  no  appeal  from 
the  dednon  of  the  Divisional  Court,  nor  any  power 
in  the  Dividonid  Court  or  in  this  court  to  give  leave 
to  apped  to  this  court.  Though  not  expressly 
dedded,  tiie  real  ground  of  the  dednon  was  that  the 
provisions  of  section  17  were  unaffected  by  rule  11, 
and  that,  therefore,  the  deddon  of  the  judge  at 
chambers  was  fioaL  That  was  followed  in  the  next 
year  (1886)  in  Bryant  v.  Beading,  and  in  1887  in  Lyon 
V.  Morris,  Lastly  came  the  case  of  In  re  Tarn,  where 
ic  was  dedded  that,  where  in  interpleader  proceedings 
a  judge  deddes  a  question  under  cm.  67,  r.  9,  without 
dIHKsting  an  issue  or  stating  a  special  case,  his 
deddon  is  a  summary  deddon  within  the  me«ning  of 
the  Common  Law  Procedure  Act,  1860,  s.  17,  and  is 
not  subject  to  appeal.  That  is  an  ei^reos  deddon 
upon  tbe  point  in  question.  Those  deddons  establish 
oondusivdy  that  tnere  is  no  appeal  in  such  a  case  as 
this,  and  any  dicta  of  judges  before  Waterhouse  v. 
Gilbert  which  are  inconsistent  with  those  dedsions 
must  be  taken  to  be  wrong. 

It  is  next  contended  that  section  6  of  the  Judica- 
ture Act,  1894,  has  to  some  extent  r^aled  or 
modified  section  17  of  the  Common  Law  Procedure 
Act,  1860,  and  that  as  that  section  gives  power  to 
make  rules  it  must  be  taken  that  ord.  67,  r.  11,  is 
now  a  rule  made  in  the  exerdse  of  that  power. 
Section  6  gives  power  to  make  rules  with  respect  to 
the  mattm  contained  in  and  regulated  by  the 
enactments  described  in  the  schedule  to  the  Act ;  and 
one  of  the  enactments  described  in  the  schedule  is 
section  17  of  the  Common  Law  Procedure  Act,  1860. 
Thatseemstome  to  be  as  dear  a  statement  as  posdble 
by  the  Legislature  that  section  17  remains  unrepealed. 
It  would  be  a  curious  result  if  we  were  to  say  that 
the  effect  of  it  was  to  repeal  that  which  the  Legisla- 
ture sajrs  is  in  force.  So  far  from  saymg  that  it  is 
repealed,  the  Legislature  has  asserted  its  continued 
vitality.    The  appeal  must  therefore  be  dismisied. 

Mathxw,  L.J.,  concurred. 

Cozbns-Habdt,  L.J.— I  am  of  the  same  opinion. 


Vol  Ut 
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H*  C.       Tif  EB  HotrftToyH'a  Sbttoiocwt*— Tewdbisg  Hundred  Wate&woeks  Oo,  v,  Jq^is.       H*  C, 


Wo  are  miked  in  effect  to  oTerrnle  fottr  dectfloiu  of 
tfae  Omirt  of  Appeal  from  Waterh*)tu^  v.  Oiihert  to  In 
rB  Tarn,  It  is  tmposaible  for  us  to  Bn.y  thftt  tbe  matter 
IS  DO«r  open  unleaa  it  can  be  taid  that  the  Juditifttttf© 
Act.  i$9-l,  hfta  made  some  alterj^tion  in  the  law  as  bd 
Ifiid  down.  I  confese  that  I  am  unable  to  iee  hoiv 
that  Aot  hat  done  90,  The  Act  oriiit>imi  an  eiEpf  eia 
■Miction  thai  seetiou  17  of  the  Common  Law  Pro* 
isediare  Act^  1860^  is  stiU  in  force. 

Apptal  di»fniuefL 

SoUdtor  for  the  appellant,  SwepaUme  d^  8t*'ne. 

floHoifcor  for  the  lesp^ndent,  H,  W.  ChtUUrtoji^ 


Kifi^  Cowrt  of  Justttn. 


DlT. 


1^07,  10, 


well,  X  J 

irt  r*  HousTOtix*s  Sbttlbm^^tt. 

BFABE^a   V.  HUTCITBLL,    (£*-) 

Pfociice—Umtg— Copies  0/  documents  for  thejadgr^ 
Where  the  Ci&uri  is  asked  to  amatrue  the  terms  of  a 
dtjciimenif  a  copy  shoutd  be  pnitiiihd  for  iU  ttsp^  and  tht 
tonts  0/  stMih  eio^  should  he  allotufAl  on  (ajcntion, 

Iq  th^a  oaie  the  d^^ciaipn  dep^udcil  entirely  on  the 
OBitrocdon  which  the  couft  might  place  on  the 
termi  ol  two  indenturei  of  settlement.  No  copies  of 
these  deeda  had  bef'fl  providi'd  for  the  ufa  of  the 
judge,  it  being  stat'-d  in  explanatioo  that  cost^  of 
•uib  ooptes  were  eommonlf  dtAallowod  by  the  taxing- 
master. 

Vaughun  MawkinSj  for  the  tmatees,  the  plain  tiff  d, 

F&mler  and  ilf*  Z).  Warrningion^  for  defendant  tenants 
for  lif  e- 

Wmdt  it^t  defendant  remamdermen. 

Fab  WELL,  J.,  aaid  that  it  wa^  quite  impossible  for 
a  jadg«  to  decidd  on  the  construction  of  dooumcinte 
without  iiaTing  oopies  b*for©  him.  In  his  opinion 
the  oofita  of  copies  supplied  for  the  use  of  the  judge 
ought  always  to  be  allowed^  and  if  it  was  nut  the 
praotioe  to  allow  them  he  was  pr^^pared  to  make  an 
order  m  e^ery  caae  before  him  which  tamed  on  the 
con«tructlon  of  documt  nti  that  such  costs  should  be 
ftUow^d, 

Solicitorsi  Farrsr  dt  Qo. ;  Hunter  ^  Haynes* 


Chan.  Div.  1 
Fifcrfrell,  J.  J 


Jnly  31j  Aug.  1,  3,  12,  1903. 
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TENBaoro  Hctkbebb  Watebitores  Go*  v,  Joxbs.  (&>) 

Soiintor — Fartn^rMp  — Frand  of  pttHnrr  — Liahilitif  of 
partners— Purinerihip  Act,  1890  (63  tl&  H  Vid  c.  39), 
s.  11  (b). 

if,  S  (?*,  who  were  mltmtortj  tnitred  iato  a  partnership 
deed  hu  which  all  appoitiimeuU  ktld  by  G»  were  to  be 
etmtprved  in  thu  hmiiisss,  G,  ioas  secretary  to  a  C4>m' 
puny*  The  cmnpany^  for  purposes  of  their  own,  had 
prf*ptrttf  bouifht  by  them  w^iVtifsd  in^  the  narfi^  cf  Gt, 
who  re^imd  the  tith-dud*  The  transaction  was  ixtrHed 
through  by  ihf.  firm  of  J",  tfc  G,  It  was  no  pttrt  if  the 
diUy  of  O.f  as  se/cretary,  to  take  a  conveyance  of  rml 

(a.)  Hepofted  by  B.  Hill,  Esq,,  Barrister-at-Law. 

(fiO  fieported  by  J.  S.  Dalies,  Esq,,  Barrister^ 
at'Law. 


estate  of  thie  eompany  or  to  take  charge  of  the  tOU'deedi 
of  the  company,  G*  rai»ed  money  om  ileposit  of  the  titU' 
fked^  and  subset^utritlg  fjneeuied  a  Irt/al  mmigagt.  to  N* 
J,  had  no  noti&i  of  the  coutm/ance  ht  G^,  ejrept  m  so  far 
as  the  firm  of  J,  it  G*  had  acted  for  the  parchaiers  in 
the  matter. 

Hdd^  thfii  J*  *h  G.,  being  pnrtwra  only  nt  far  «#  the 
aecrttaryship  of  the  company  iifas  eonetrimlj  and  ike 
company  hi/ vesting  the  %[j/  estate  in  G,,  hamng  thus 
mmhivd  him  to  withdraw  the  deed  ia  his  extjtaf^'tg  an 
trustef,  there  mas  no  implteti  eontmci  that  the  firm  of 
J*  cL  t/.  were  p)  he  responsible  for  ih^  deed  after  it  IukI 
been  hand  ml  omr  to  G, ,  as  the  ftgal  owmr ;  and  mntt- 
qaentli/  that  J,  wa$  not  Uabtefor  his  partner* »  fraud* 

On  the  30th  of  September,  189a,  the  defdodant 
Jones  took  C*  E^  Garrard  into  partnerehip  with  him 
in  the  buiineis  of  a  solicitor  at  Maniiingtreep  Jones 
buid  aiiother  bnaiueis  as  solicitor  at  Colore  iter,  mth 
wbich  Garrard  had  nothing  to  do. 

The  first  clause  of  tho  partneraMp  defti  was  ai 
follows:  '*Tba  said  H,  W*  Jones  and  G.  E  Garrard 
will  become  and  remain  pai  tnera  in  the  profession  oi 
solicitors  at  Manningtree  afornsaid,  but  not  eh e where 
or  other  wine,  such  partnership  bu  tin  ess  to  cooai'it  of 
the  ordinary  bueini^ss  of  a  solicitor  of  the  High  Court 
of  Justioe  and  Bankraptcf,  atid  shall  includ  ■*  conf py- 
aocLug  and  all  other  maHers  of  basinesi  u^iit^ily  under* 
taken  by  solicitors,  and  shall  comprjse  and  include 
all  pr#'Bent  appointments  now  or  hercatr^r  daring 
the  said  part □  ©rah io,  held  by  the  aaid  S.  W.  J.jn©«  in 
the  Tendriug  Hundred  but  uot  elsefe^here.  aad  by  the 
a*id  C*  E*  Garrard  in  the  »atd  Trtodriog  Hundred  or 
elite  where,  or  either  of  them,  m  weU  m  all  premium  a 
pa>able  to  either  partner  in  respect  of  any  articled 
clerk  ia  th'f  said  Teiidring  Hundred,  and  wnich  pre* 
mi  urns  shall  he  deetuad  part  of  the  partnership  profits 
of  the  year  in  which  auch  premium  or  premiums  shall 
he  recetT^d.  but  all  sums  rectrived  by  either  partner  in 
his  capacity  as  a  commiisioner  to  administer  oaths, 
for  i wearing  afiB^davits,  Or  taking  dedari^ttons  sbali 
not  be  included  or  form  part  of  the  partnerahip 
basineas  afori>saidi  but  all  receipts  aad  income  fr  m 
the  said  H*  W.  Jones's  app:>intment  as  clerk  to  the 
Tend  ring  Hundred  Justic«^s,  and  all  receipts  aud 
income  from  the  said  0^  E.  Garrard's  present  appoint- 
ments as  well  as  any  future  appointment  to  be 
obtained  by  the  siid  G,  B^  Garrard  and  H  W*  Jones 
*  *  *  shall  constituce  and  form  part  of  the  taid  partner- 
abip  busineis  and  assets  as  from  the  24 tb  of  Jucb, 
1395,  during  the  term  of  fourteen  years  if  the  said 
H*  W*  Jonei  and  G,  E.  Garrard  shall  ao  long  lirt 
under  the  style  or  firm  of  ^  Jonei  &  Garrard/  " 

Garrard  was  secretary  of  the  Tendring  Hundred 
Waterworks  Co*,  the  prevent  plaintiffs. 

In  the  month  of  October,  1897,  the  plaiutiffs  w^re 
desifotis  of  buying  some  land,  bat  did  not  with  their 
name  to  appear  in  the  negodations  as  the  intending 
purchaaers :  and  ao^iordiDgly  they  initructed  the  firm 
of  Jones  &  G>irrard  to  negotiate  for  the  porcbasLn 
This  was  doce,  and  on  the  -1th  of  August,  189S,  an 
agreement  was  ^ntnred  into  between  the  owners  and 
Garrard  for  the  purohase  by  Garrard  of  the  property 
io  question*  In  duo  course  this  was  reported  t^  the 
plaintiff!),  who  resilvt'd  ''that  the  land  hf  cmveyed 
to  the  secretary  (C*  K*  Garrard)  for  the  present,  on 
his  undertaking  to  conrey  to  the  company  when 
caUed  upon/^  aud  a  cheque  for  £503  Ua^  lldt  Wat 
drawn  in  faTonr  of  Garrard*  This  ohequa  was  pail 
into  Garrard* a  private  account,  but  the  amount  aubse- 
quently  passed  into  thii  firm's  account  in  two  sumi  at 
two  difftirent  dates. 

On  tfae  21st  of  October,  IS9S,  the  conveyance,  duly 
eiecuttfd  by  Garrard,  wai  seat  tj  Linduu  with  the 
firm's  cheqae  for  £dlO,  and  on  the  127  th  of  Ootob  ar 
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it  WM  «xeoQtAd  by  the  ▼eQdor«  and  returaed  to  Jones 
&  Qftrrard.  Ic  was  a  simple  oooveya*  ce  to  Garrard 
iu  fe^,  bac  oontained  a  ooyeniuit  by  bim  to  fence  oft 
the  paruhased  propetty  and  k-  ep  soch  fence  in  good 
repair. 

On  the  4th  of  November,  1898,  the  completion  of 
the  pnruhase  wa^  reported  to  the  b  ard.  Neither  the 
pUintiff  couipany  nor  anyone  **Ue  ever  informed  the 
deft*ndant  Jon«-s  that  the  oonveyuioe  wai  tttken  in 
Garrard's  sole  name ;  nor  hud  be  any  notice  or  koow- 
ledice  of  the  transaction  nntil  nfter  Garrard's  fraad, 
hereafter  mentioned,  had  been  committed,  except 
so  far  as  he  wms  fixed  with  notice  by  reason  of  toe 
approval  of  the  conveyance  by  his  firm  and  the  receipt 
of  payment  for  the  sitmi*.  ^ 

From  the  10th  of  Febmary,  1893.  nntU  the  lOfch  of 
April.  1902,  plamtifis  rented  a  safe  in  the  Chancery 
Lane  Safe  Deposit  Co.  Ic  was  no  part  of  the  daty  of 
the  secretary  of  the  company  to  hold  the  com- 
pany's deeds,  or  to  accept  conveyances  of  their 
land  in  his  name.  No  reiolatioa  of  the  board 
expreaaly  ref-rriog  to  the  oastody  of  the  deed  of 
conveyance  of  the  land  was  ever  pMs^d. 

On  the  23rd  of  Novi^mber,  1899,  G«rr«rd  deposited 
the  d*^  witu  F.  J.  Nunn  to  iecura  £500  lent  to 
Garrard  by  Naun. 

On  the  12th  of  September,  1900,  the  deeds  were 
retarded  by  Naun  to  G<irrird  **  for  the  parpose  of 
ob'aioiag  tae  money  elsewhere." 

On  the  l«t  of  March.  1901,  Garrard  resigned  his 
secretaryship  of  the  plain  iff  oomp«n/  under  c  mpnl- 
■ion,  in  conseqaence  of  the  complain cs  of  the  auditors 
of  bis  uegl*'Ct  in  keeping  fh««  books. 

On  tbe  27th  of  Marcb,  1901,  the  defendant  com- 
meno*^  prioeedings  for  dissulation  of  partnership 
against  Garrard ;  and  on  the  29th  of  March  he  ^ras 
appointed  rec-iver  and  manager ;  and  un  the  5th  of 
Aogant,  1901,  there  was  judgment  for  dissolation  as 
from  that  day. 

Meanwhile,  on  the  10th  of  May,  1901,  Garrard 
execnted  a  legal  m  vtgage  of  the  land,  and  handed 
over  the  deed  to  Naon,  who  waf  assumed  for  the 
purposes  of  the  action  to  be  a  porcoaser  for  value 
having  the  leiral  estate  without  n  itioe. 

Tbe  plaintiff  compsny  now  sought  to  charge  the 
defendant  Jones  with  the  amount  necessary  to  redeem 
the  estate  from  Nunn. 

Upfohn^  K.C..  and  A  dB.  Terrell,  for  the  plaintiff*. 
—Section  11  (6)  of  the  Partnership  Act.  1890,  applies. 
"  where  a  firm  in  the  course  of  its  business  receives 
money  or  property  of  a  third  person,  and  the  money 
or  property  so  received  is  mis^ppli^d  by  one  or  more 
of  tbe  parrners  while  it  is  in  the  custody  of  the  firm, 
the  firm  is  liable  to  m«ke  good  the  lots."  Here 
Gbrrard  misaoplied  the  deed  while  in  the  custody  of 
the  firm.  Ti>e  fact  that  Garr«rd  was  a  secretary 
makes  no  diffarenoe  He  is  a  mere  servant :  Bamttt 
V.  South  London  Tramway$  Co.,  35  W.  B.  040,  18 
Q.  B.  D.  815;  Getyrge  WhUechurch  {LimiUd)  v. 
Cavanagh,  50  W.  B.  218,  [1902]  A.  C.  117, 124. 

Jenkins,  K.C.,  and  Wkinney,  for  the  def en'lant — 
Tae  fact  that  the  oonveyance  was  made  in  Garrard's 
name  was  an  auth' rity  to  hand  th<)  deeHs  over  t'>  h-m : 
CarriU  ▼.  Real  and  Penonal  Advance  fJo,,  37  W.  B. 
677,  42  Ch.  D.  263  ;  Ex  parU  Eyre,  1  Pn.  227. 

Fabwbll,  J ,  stated  the  facts  and  proceeded  : 
Under  theen  circnaistaiices  the  plaintiffs  seek  to  uharge 
tha  deft*ndant  with  the  amouut  necessary  to  redeem 
the  escate  f  r.  *m  Nunn.  I  will  assume  that  tbe  partner- 
ship eobtreot  brimciug  Garrard's  secretaryship  into  the 
oommon  partnership  innd  imposes  on  the  defendant 
UabOity  i(X  Garrard's  default  in  the  performance  of 
kii  doty  as  secretary;    but  it  was  no  part  of  such 


duty  either  to  accept  a  conveyance  of  the  company's 
real  estate  or  to  take  oha'ge  of  their  deeds,  or  to  advise 
tnem.  The  fanotions  of  a  secretary  are  primd  facie 
clerical  ai<d  ministerial  only.  To  quote  Lord  Mtic- 
naghten  in  George  WhiUchurch  {Limited)  v  Cavanagh 
"  They  ar«t  of  a  iimiced  and  of  a  somewbat  humble 
character.  A  «eoretary,  said  Lord  Esber,  is  *  a  mere 
servant/  '*  No  loss  has  been  occtsioned  t )  the  plain- 
tiffs by  anytbiog  done  or  omitted  by  G«rrard  in  his 
capacity  of  or  within  the  scope  of  his  employment  as 
secretary.  Indeed,  Mr.  Upjohn  did  not  put  his 
claim  on  this  ground  at  all.  His  contention  is  that 
the  defendant  is  liable  as  Cbirrard's  partner  under 
section  11,  sub-section  (&),  of  the  Partnership  Act, 
1890.  that  the  defendant's  firm  drew  the  convey«noe 
and  received  the  completed  d^^ed  in  the  course  of  their 
ordinary  employment  as  solicitors  fir  the  plainHffis, 
and  that  tbey  have  therefore  recei«red  the  property  of 
a  third  person,  and  such  property  has  been  misapplied 
by  Garrard,  oue  of  the  partoere,  whUe  in  tbe 
cu  tody  of  the  ftrm.  Now,  if  a  client  leaves 
bis  deeds  w>th  his  solicitor  in  tbe  ordinary  course 
of  busiufss,  and  a  membei*  of  their  firm  fr«udu- 
Jently  deposits  them  with  another  in  orier 
to  rtti^e  money  on  tbem,  I  ai>prebend  tnat  the 
firm  would  bn  liable  for  the  loss  of  tbe  deed^,  because 
Buoh  deeds  when  misapplied  were  in  their  custody. 
The  solicitor  oouH  of  course  give  no  title  to  the 
estate  o  mprited  therein,  but  the  firm  would  hav«%  to 
pay  the  cosrs  incident  to  their  recovery.  But  that  is 
not  thi-*  0440.  The  real  cause  of  the  lo*s  here  is  not 
the  lo»s  of  the  de^d,  but  tne  conveyance  of  the  leg4, 
estate  by  Ghirrard.  Wtthiut  such  estate  he  could 
have  ma'le  no  title,  and  this  loss  ^vonid  not  have 
ans^n.  Now  it  is  no  ptrt  of  the  ordinary  dutv  of  a 
solicitor  to  accept  convey  auc<»s  of  laud  belong- 
ing to  his  dients  into  his  own  name, 
sdU  less  when  such  conv**yanoes  ooutain 
•ov«n«T)ts  by  the  grantee  t")  expend  m  >ney.  Tbe 
plaintiffs  t»t  tueir  own  coavenieuje,  and  without  tne 
o  ^nsent  of  or  any  cooimunicition  to  the  defendaot 
personally,  have  chosen  to  vest  tbe  l^iccd  estate  in  this 
property  in  GtfrArd  Garrard  h-iS  d^'alt  fr^udulendy 
with  that  estate.  H  >  v  can  tbe  plaiutiffs  charge  the 
loss  arising  fr  >m  th«t  fraud  to  the  defendant  P  They 
by  their  own  ac(  enabled  Garrard  to  commit  it  by 
patting  him  in  a  position  which  it  was  not  within  the 
scope  of  the  parhiersbip  business  for  him  to  accept, 
and  which  gave  him  the  legal  title  to  the  estate  and 
tbe  deeds  rdating  thereto.  This  title  enabled  him  at 
law  to  withdraw  the  deeds  from  the  firm  unless  some 
duty  was  cast  on  the  firm  to  prevent  it.  Accordingly 
it  hds  been  argu-d  tbat  the  defendant's  firm  has  been 
goilty  of  negligence  in  not  preventing  the  withdrawal 
of  the  deeds.  It  is  said  that  when  £.  iuRtruots  a  firm 
of  B.  &  C.  to  prepare  a  oonveyance  of  land  t)  B.  in 
fe^,  who  is  in  fact,  though  not  po  stated  in  the  deed,  a 
trustee  for  A.,  and  leaves  the  deed  with  the  firm,  the 
firm  is  gmlc?  of  negligence  if  it  allows  B.  to  have 
pottsesston  of  the  deed  without  A.'s  assent;  and  the 
a'gum«nt  was  pushed  to  the  leni«th  of  applying  it  to 
every  ca^e  of  a  conveyance  to  a  bare  tru^tne,  whether 
a  m<*mber  of  tbe  firm  or  not,  and  of  ke«*piog  the  duty 
al«ve  for  any  I'^'g  h  of  time  until  A.  det  roiines  it. 
The  argU'n  n^  exo'ades  c-m^  w  ^ere  ttie  r.rus  ee  is  not 
a  barn  tras  e-*;  ad  ic  mighe  perb«p4  be  euou<ii  to 
say  that  G^rritrd  wa<*  not  a  bare  tru  tt'C  in  the  preseut 
cas-,  bat  o-td  u»  perform  covenauts  and  Wf«s  nntitled 
f  •  a  li^'U  on  the  t**u8t  itropertv  for  hie  in'lemnitv : 
Morgan  y.  Swaneea  Urban  Sanitary  Authority,  27 
W.  B  283  9  Ob.  D  682. 

I  do  not,  however,  propose  to  rest  my  judgment  on 
this  ground  alone ;  for  in  my  opinion  no  contract  osn 
be  inferred  by  the  firm  in  the  simple  case  above 
stated  to  do  more  than  to  exerdsa  due  care  and  skiU 
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m  the  prppwation  of  the  deed  &iid  t'>  hand  it  owr  to  tbe 
legal  owDer>  The  litblity  of  asolicUt^r  for  De«cliifeace 
ia  a  parelv  eommoti  itkw  iiabilir.j.  Such  ne^1ii^»*n  ^e  ii 
tort  fodtided  Of*  ormtrAct,  ip  that  an  ttcnou  ex  contrarttt 
mft7  be  brought  i>r  th«br<*ftchof  isoatr-tctot  ^n  aution 
ex  Mido  for  rhe  vort.  Bat  iu  eitht^r  c^iiie  it  u  ftt  oom- 
uioti  law ;  no  l^iU  ^ffould  Jie  in  equity  for  »h*#  uurpose : 
BHtUh  Mutual  Jiiiffstmeni  Co.  v.  Cobbnld,  23  W,  E. 
aS7,_L.  R.  19  Eq.  627.  Th-*  pUiutiff  has  to  ptove 
retainer  by  hioi  of  the  soHcitar  for  rewibrd  to  da 
oertdin  work  aod  negiigenoe  in  doing  it  In  thii 
oaie  the  ioHcitora  were  retained  iitnply  t^  pt'^p^re 
tbe  conveyance  to  Garrard  and  to  r-^cetTe  the  det«d 
when  exeonted  and  haml  it  over  to  the  legal  owtier. 
They  wire  not  asked  to  ad  viae  on  the  form  of  the 
deed  or  the  afiviiahility  of  taking  the  oooTttyaoce  to 
OaiT»rdi  nor  were  they  asked  to  advise  a«  to  the 
OQBtody  of  the  de^d. 

In  order  to  succeed ,  therefore*  the  plaintiffs 
mnit  allege  and  prove  th&t  the  Aolicitor«  were 
rc^tMned  for  reward  to  keep  pna^psaton  of  the 
deed  nutil  the  fqiiit«b1e  owner  concurrefl  with  the 
l*gAl  o  *tier  in  deman-iing  it  involving  the  daty  of 
refaiing  to  hand  over  the  dead  to  th«»  legal  owner 
without  ftQch  concurrence^.  There  i«.  of  c  tarse,  no 
evidence  f»f  aoy  euch  contr*flt  in  f-trt ;  but  I  am  wskwd 
to  imply  it  frooi  the  plain -iff^*  imtraotioni  to  Q^rrarl, 
aud  (through  him  U*  tbe  flrm^  to  dr^w  t  i^  oonv«*yanc»i 
to  Garrard  in  bis  own  uarae.  It  ceftiiioly  caanot  h^ 
said  that  fenoh  a  coiitraat  U  tmual,  ho  that  it  can  be 
imported  on  tDe  gtouud  of  knuwu  n^a^e.  I  am  not 
aware  of  any  cate  in  which  any  iu^ih  contract  is 
mentioued  or  luggeated,  nor  w*^ro  couae^-l  able  to 
r«f-r  me  to  any.  tt  ia  an  ontirons  duty,  iuv-dfinj^ 
the  poMibihty  of  disputes  with  the  le^al  owner  and 
the  oeoeaHitr  r4  bearing  the  cirounn ranees  in  mind 
daring  an  iodefiuitrt  peri  ad  ^  poaaibty  m^ny  vears,  and 
no  extra  remunerati  in  ti  paid  or  payable  by  r^aion  of 
its  exis'  eooe.  But  an  implied  contract  (  ^hioh  aisu^Qeit, 
of  oaorS'*,  the  non-existence  of  auy  actual  cm  tract) 
U  founded  on  trtat  obUicaHon  whi^h  ought  '*ia 
jnttioe  and  fair  dealing  *'  to  be  deemed  to  h>4ve  b»en 
undertaken  by  the  ptrty  sonant  to  be  charge^  : 
Freummn  v.  Jeffrki,  L.  E.  4  Emch*  189,  17  W*  E, 
Btg,  8B,  I  tail  to  see  the  justice  or  fairae^^ 
ia  any  case  of  imposing  on  the  pa^'tner  who 
knows  nothi'Tg  of  tbe  circumstances  an  onerous  da^y 
with  )at  rew&rd ;  but  in  the  oaa^  b-f>re  me,  having 
regard  tn  the  conduct  of  tne  pUint  fF^t^  it  would  b^i 
in  my  opinion ^  p  tiriv^ly  unjust  and  unfair.  Toe 
defiiudant  kno^s  nutbing  of  tne  conv'iyaQoe  of  ttie 
Ingal  estate  tj  Oirra-^d.  Tbe  acceotance  of  it  was 
not  within  tbe  soopo  of  thw  partnership  agr<^ment* 
If  it  has  the  eff^t  contended  for  by  thw  plaintiff*, 
•ooti  aooeptanoa  w^s  a  breach  of  arttcle  13  of  the 
partn^nhip  deed,  whu^r^by  neither  partner  wa^  wirh- 
nat  the  eousiAnt  of  the  other  to  contract  any  tfibilit? 
on  aco  mntof  tbe  parlnefKhiporin  any  way  ptedg>i  the 
credit  tb-rauf  «xc  pt  In  tne  usual  and  reifuiar  oours-* 
of  bnstneM,  rfi  cons tdiaratiort  for  this  i-xtraliabdity 
is  givtu  to  the  fircu^  and  tbe  plaintiffs,  wbo  relt^  on 
jii*tioe  and  fair  dealing  themselves,  dire  sted  Garrard, 
tm  th'^ir  secn-tify>  to  tatt  this  convey ance  for  their 
own  couTenience  and  neglected  to  takn  such  steps 
ae  the  ustial  ordinary  rules  of  prudence  would 
have  suggested  to  dift^ct  and  see  that  th*^  dei^ds  went 
to  their  prop'^r  de^tinati'm,  I  am  of  opioi<m  that 
the  plaintiff^!  by  t^etr  own  acts  and  conduct,  gave 
Qarrard  th«  Jegal  title  tot^e  de**d.  and  that  Gtrr-ird 
by  virtue  of  ftU'h  title  wirhdrew  the  d<^eds  so  th«t 
thf^y  ''ere  not  *^  in  the  custody  of  tbe  tirm  **  within 
Mction  11,  snb-"ejtim  {b),  of  the  Partner*hip  Act 
whvn  Garrard  h&nded  tb^jm  ov^^r  to  Nunn,  I  am 
further  of  upinion  that  no  such  contract  by  the  firm 
ii  ftUeged  can  be  implied,  and  that  there  hat  there- 


fore been  no  negligenoa  I  should  add  that  the 
go  I  id  f  ii'h  and  h  ^nesty  of  the  defendant  are  un- 
doubted and  unchall-^iiged.  N  ituing  tnat  I  have 
t^aid  would  hav-i  any  apphC'itlou  to  a  cise  of  collusion 
with  the  guiJty  partuer  by  ^he  otrier  memb^^r  of  the 
grm.    Th?  action  f^ilSr  and  u  dismissed  with  costSi 

Solidtora  for  the  plaintiffii,  Fru  S  Winekworth, 

Solicitors  for  the  def*mdant,  Doyle,  Devomhire,  ^ 
JVoodhomef  for  Jon€$  S  Son^  Colchester^ 


Sam.f!}: }  J«"  23.  24.  23.  87.  1903. 

In  re  GErpEL*e  Patent*  (<a.) 

Pai^ni^Fdilhii  for  revocaiiori'^Diadmm^r^-Tefrmi — 
/'Wfik  of  order— Patents^  Ih^igns,  and  Trade- Murks 
Act^  1883  (46  S  47  Vict.  c.  67).  ^t.  18,  19,  20* 

Ou  a  ptlHion  /or  the  revomthn  of  a  paimt  U  mm  hdd 
that  t^e  paUnt  wai  valid  fubj'^tt  to  dmUsimer  in  ttif*^ 
re^pmh.  In  ths  e:&^reiae  of  iu  discreiioti  uwter  iection 
IB  of  the  FaimU,  Desii/ns,  and  Trwh-Mirht  Act  1883, 
th*i  cfJtArt  ord'frtd  fhdt  the  p^itent  ihould  ht  revoked  unless 
wtViiii  three  months  the  patentee  obt-aified  tcaue  to  ameu'i 
hU  spectJicuUoti  hif  makitt^  the  Jheremarif  disduintr. 

Fl'ld  in  ike  abseiii^e  of  Bpteial  circamifant^a,  thtii  it 
shuiUd  6^  a  term  of  the  cotirt  m'Jtking  snch  order  ^  thtU  if 
the  Bpedjication  were  amende* t,  no  tujanctutn  ihfmld  bts 
Oitktd  in  any  action  brought  ft/r  in/rin^eTnent  of  the 
patent  in  rcspf.et  of  a'\i/  ^mdi  made  prior  tj  the  d^ite  of 
the  order t  Uftle^H  the  patentee  est^iUisheji  to  the  aatis/nction 
of  the  court  that  his  orijfin'U  cltitm  wfiif  framed  in  f^ood 
faiik  and  with  reasonable  &kiil  and  knomled^ 

This  was  a  petition  for  tbe  revocition  of  a  parent, 

granted  in  1393,  iot  improvements  iu  ste^m.  trapf^ 
which  are  appliances  for  tbe  removal  from  pipe*  and 
oyhnders  of  water  arising  from  the  condeoaation  of 
Steam  therein, 

Attaoh-'d  to  the  comolete  specifi-Jation  were  certain 
plans,  h»^rei  naffer  referred  to  tts  ft  inures  2  and  6^ 
dtisurihing  modtis  of  natog  the  invention ^  whi^ih  his 
l/risbip  hnld  mui^t  be  disclaimed — fig'ire  2  on  the 
gri>und  of  no ^i- utility,  a<id  figure  6  on  ^h-)  ground  of 
di'ic  mfi^rmity  witu  the  pro  visional  specifioation. 

In  other  rfSp>«cts  his  lordship  hnld  tUat  the  patent 
was  vatid,  and  proposed  to  make  an  order  for  revoci- 
tion unless  within  thre^  months,  or  such  further 
f.ieriod  at  the  court  might  allow,  the  patentee  should 
obtain  It'ave  to  atnend  the  speciilcation  by  diBol tim- 
ing figures  2  and  0. 

T,  TffrreU.  KX,  AstbuTy,  KM.,  *nd  J.  H.  Gray,  for 
the  p-titl  iMHrs.— We  a^k  that  it  be  a  term  nt  the 
pitf)  tee  being  itllo^Bd  to  amend  his  specification 
under  »e>itioa  19  of  the  Pt^tsn^P,  Deigns  au4  Trade - 
Marks  Act,  1883,  that  if  the  specifi  nation  ba  amendedi 
no  action  shall  t>e  brought  or  ma  ntained  for  infringe- 
ment of  the  patent  in  r^^spsct  of  auy  steam  traps  made 
prior  to  this  da'e*  Tbi>i  is  similar  ta  tbe  ordf^r  which 
wa^  made  in  De^hy  v,  Perkc$^  [1896]  A,  O.  496;  In  re 
PitVa  Patent,  [19(K>]  1  Ch,  50«.  17  E*«p.  Pat  Oas-  745; 
lind  In  re  Allhon'i  Patent,  17  Ei^p,  P^t.  Gas.  298,  513, 
Unl-'ss  such  a  term  bu  imposed  we  Ah&ll  suffftr  an  in- 
ju4tioe.  Binoe  iB^iS  we  have  establ'shed  a  trade,  *ind 
the  patentee  haa  bronghr.  action*  not  against  us*  bu^ 
agaiuat  our  custo^Jiers*  The  result  has  been  toat  we 
have  been  forced  to  bring  this  petition*  Instead  of 
applying  at  the  outset  to  amend  his  specification 

(a.)  Eeported  by  H.  L*  O&MISTOK,  Esq,,  Barrister- 
at^Law. 
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nnder  seoUon  18,  lie  has  fought  out  the  action. 
Section  20,  which  enables  a  patentee  to  recover 
damages  in  actions  in  respect  of  the  nse  of  the  inven- 
tion l^fore  the  disclaimer,  '*if  the  patentee  est  Abiishes 
to  the  satisfaction  of  the  court  that  his  original  claim 
was  framed  in  good  faith  and  with  reasonaUe  skill 
and  knowledge,"  has  reference  only  to  the  CAse  of  an 
amendment  under  section  18.  It  is  no  guide  to  the 
court  as  to  the  discretion  whidi  ought  to  be  exercised, 
under  section  19,  in  imposing  terms  on  a  patentee 
whose  patent  would,  but  for  the  indulgenoe  of  the 
court,  be  declared  invalid.  Not  to  impose  such  a 
term  would  be  to  render  our  previous  acts  tortious. 
Bven  if  the  orders  in  the  cases  cited  were  made  on  the 
ground  of  special  circumstances,  we  say  that  ther^ 
are  special  circumstances  in  the  present  case. 

They  also  referred  to  Moses  v.  Maraden,  13  B.  P.  0. 
81. 

A.  J.  Walter  {MouUon,  K.C.,  with  him),  for  the 
respondent. — I  object  to  an  order  like  that  which 
was  made  in  Deeley  v.  Perkes,  In  the  present  case 
th^re  are  no  special  drcamstaucts  in  favour  of  the 
petitioner.  He  did  not  CDmmence  business  with  the 
knowledge  that  the  patent  was  invalid,  or  take  advioe 
on  the  subject. 

BucKLBY,  J.,  delivered  judement  to  the  folio oving 
effdot :  In  Dedey  v.  Perkea  the  House  of  Lords  imposed 
the  terms,  "  That  if  the  specification  be  amended,  no 
action  shall  be  brought  for  infringement  of  the 
p«teut  in  respect  of  any  guns  or  parts  of  guns  made 
prior  to  the  date  of  the  appeal "  The  meaning  of  that 
order  was  that  persons  who  had  manufactured  articles 
nnder  that  part  of  the  patent  which,  when  the  dis- 
claimer had  been  made,  had  become  vslid,  should  not 
be  sued  in  respect  of  work  which  had  been  done  before 
the  date  of  the  order  which  enabled  the  patentee  to 
set  himself  right  by  disdatmer. 

In  In  re  PUffe  PiXtent  the  form  of  order  in  Deeley  v. 
Perhee  was  considered.  The  Oourt  of  Appeal  held 
that  it  was  not  to  be  adopted  as  a  common  form. 
Lindlev,  M.B.,  said :  "  It  does  not  at  all  follow  that 
it  would  be  proper  to  impose  those  terms  in  other 
cases  simply  because  liberty  is  asked  to  apply  for 
leave  to  amend  a  spedfioationby  way  of  disclaimer  or 
otherwise."  By  that  he  meant,  that  in  the  absence  of 
special  circumstances,  it  is  not  a  matter  of  course  to 
leave  the  person  who,  when  the  patent  has  been 
amended  bv  disclaimer,  would  thereafter  be  an 
infringer  if  he  did  the  acts  compluned  of,  in  posses- 
sion of  the  profits  of  having  done  those  acts  at  a 
period  when  we  patent  was  invalid.  In  that  case  it 
was  held  that  there  were  special  circuoistances,  and 
the  same  order  was  made  as  in  Deeley  v.  Parhee, 

The  discretion  which  I  have  to  exercise  is  under 
section  19  of  the  Act,  under  which  section  I  might, 
on  findiog  that  the  patent  requires  a  disclaimer  in 
order  to  make  it  valid,  instead  of  dealing  with  the 
matter  at  once,  direct  the  hearing  of  the  petition  to 
stand  over  on  such  terms  as  I  thought  fit,  till  after 
disclaimer  had  been  made,  and  then  have  de«lt  with 
it  on  the  new  state  of  facts  by  refusing  to  mdre  any 
order  on  the  petition.  The  order  which  I  make,  tliat 
the  petition  be  revoked  unless  something  happens, 
has  the  same  effect. 

The  question,  tiien,  which  I  have  to  oonrider  in  the 
exercisd  of  my  discretion  is  as  to  what  is  fair  betweea 
the  petitioner  and  the  respondent.  Tninking,  at  I 
do,  that  I  ought  to  give  the  patentee  an  opportunity 
of  disclaiming,  as  in  DeeUy  v,  Perkee^  ought  the  person 
whom  I  will  caU  the  infrirger  to  be  protected  in 
respect  of  the  goods  which  he  has  manufactured  under 
the  infringed  patent  prior  to  the  date  of  the  order 
giving  leave  to  amend,  or  ought  he  to  be  exposed  to 
an  aoBoQ  in  zespaot  of  them  ?    Under  special  circum- 


stances he  ought  so  to  be  protected ;  that  is  shown  by 
In  re  PiU'%  Pa/tent  and  DeeUy  v.  Perkee.  Under 
ordinary  circumstances,  it  does  not  follow  that  he 
ought  to  be  protected  in  respect  of  them. 

I  have  held  that  the  patent  requires  amendment  in 
respect  of  t«vo  particulars.  One  of  the«e  is  figure  2, 
which  represents  a  method  of  working  the  machine 
which  cannot  be  made  to  work.  The  mfringer,  as  I 
shall  continue  to  call  him,  has  not  used  figure  2,  but 
he  has  used  another  part  of  the  invention  which  will 
work.  Then  there  is  figure  6,  which  represents  a 
particular  way  of  producing  distortion,  and  which  I 
have  held  to  be  bad  for  disoonformity,  because  it  is 
not  in  accordance  with  the  provisional  specification. 

The  question,  then,  which  I  have  to  consider  is  this : 
If  the  *<  infringer  "  has  availed  himself  of  that  part 
of  the  patent  which  after  disclaimer  will  become 
good,  ought  he,  as  against  the  person  who  will 
become  the  patentee,  to  be  allowed  to  continue  to  sell 
goods  made  in  infringement  of  that  which  will 
hereafter  become  a  valid  patent  P  If  he  has  availed 
himself  neither  of  figure  2  nor  of  figure  6,  but  only 
of  other  parts  of  the  patent,  and  the  "  original  claim 
was  framed  in  good  faith  and  with  reasonable  skiU 
and  knowledge,"  it  seems  to  me  that  it  is  fair  that 
there  should  be  room  to  restrain  him,  or  those  who 
are  dealing  with  his  goods,  from  disposing  of  the 
goods  thus  made. 

Section  20  has  nothing  to  do  with  the  case  before 
me,  bat  I  think  that  it  indicates  the  bne  upon  which 
I  ought  to  exercise  my  disoretion.  The  effect  of  that 
section  is  this.  Suppose  a  disclaimer  is  made,  and 
then  an  action  is  subsequently  brought,  damages 
may  be  given  in  respect  of  the  use  of  the  inventioa 
in  a  certftin  event,  and  if  that  event  does  not  happen, 
then  damages  cannot  be  eiven.  There  b  power  to 
give  damages  in  respect  of  acts  whioU  were  rightful 
when  they  were  done,  because  the  disclaimer  had  not 
been  made,  but  which,  by  reason  of  the  disclaimer, 
subsequenUy  become  wrongful,  if  it  is  proved  that 
'*  the  original  claim  was  framed  in  good  faith  and 
with  reasonable  skill  and  knowledge."  I  think  that 
I  ought  to  make  an  order  here  in  a  form  similar  to 
that — that  is  to  say,  that  the  person  whom  I  have 
called  the  iafringer  ought  to  be  protected  from  an 
injunction  in  an  action  brought  for  an  injunction  if 
the  original  claim  was  not  fnmed  in  good  faith  and 
with  reasonable  skill  and  knowledge,  but  if  the 
original  claim  was  so  framed,  then  he  ought  not  to  be 
protected  in  such  an  action. 

I  therefore  make  an  order  in  this  form:  That  if 
the  specification  be  amended  no  injunction  shall  be 
asked  in  any  action  brought  for  infringement  ia 
respect  of  goods  made  prior  to  this  date  unless  the 
patentee  establishes  that  his  original  claim  was 
framed  in  good  faith  and  with  reasonable  skdi  and 
knowledge.  I  put  the  order  in  that  form  because,  of 
course,  I  cannot  control  any  subsequent  judge  who 
may  have  to  deal  with  such  an  action,  but  I  o«n 
control  the  plsintiff  in  that  action,  and  I  impoee  tbn 
term  on  him  that  he  shall  not  ask  for  an  injnnotion 
in  those  dicumstances.  I  therefore  make  the  order 
in  that  form. 

Solicitors,  Frank  Evelyn  Joneip  for  W.  T.  HilU 
Manchester;  Faith/uU  &  Owen. 
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Not.  6. 


From  K,  B*  Div* 
(GoUmi,  M.B.,  and  Mat  haw  «nd 

Oo2«tu-Hardyi  L.JJ*) 

Boston  i^.  Bostoh.  (a.) 

Frauds t  SiaiiUt  of^InUrtAi  in  iand—Mef&or&ndtim  in 
writing — 29  Cur,  2,  c*  3^  *.  4, 

A  wifa  fm'hall^  agretd  iffith.  htr  husband  that  if  he 
JiaugM  a  certain  house  »he  itmuid  makf  him  a  prment  of 
U*  Tk9  huthind  acturdinghj  houghi  ihf  honat^  and  meti 
hh  wife  to  rtcover  the  am-  unt  of  the  piATchiue^m^Mry. 

UM,  that  ihii  loas  mf^tly  an  a'jreement  h^  tht,  wife  to 
pap  her  husband  the  amount  of  the  pv^c^Mse  if  he  bought 
the  home,  and  uww  nt4  a  €ontraf:t  for  or  concent ny  an 
intereit  in  land  nfithin  stetion  4  of  the  StatiUe  of  Frauda^ 
and  ihat  therefore  the  action  was  maintainable  though 
ihm  tottf  no  7nem</randu7m  or  note  of  the  c^ntrad  in 
wrUing, 

Applloatioii  hj  the  plamti^  foT  jndgmtut  or  »  new 
trial. 

The  action  was  brought  bf  a  wife  ftgainet  her 
husband  lo  recover  poshe^iion  of  certain  furuitur©* 
The  hfiibnad  oountrr-laimod  to  recover  £1,400 1  lit  bene 
circutiutaticeii :  In  St^pU^mber,  1895.  tbt»  huBband  a»id 
wife  were  living  together  aLd  the  wife  b^jaiite 
entitled  to  a  Buta  of  mooev  under  her  father  a  «iil 
The  wif**  told  h*»r  haabaud  that  ah*  wa^^tei  to  live  in 
»  larger  houses  attd  he  said  that  he  oould  not  afford 
the  expense  ol  it,  8*ie  ttmn  taid  to  him/'  If  yott  will 
buy  Cbarlwood  *'  (the  houie  in  qa**stioD),  **  I  will  maie 
you  a  present  of  it/'  In  consequ-noM  of  thi*  pro  mi  a© 
by  the  wife  th©hu»b*nd  bought  Oharlwood  fur  £1,400 
and  they  livfd  togeth»*r  there  until  November,  1901, 
The  wife  did  no*'  pay  the  husband  the  Xl^OO,  though 
•he  reoeiT'-d  suffiditnt  moiey  under  ber  f«ih«rs  will 
to  enable  her  to  do  ao*  The  wif»*,  in  anawffl'  to  the 
counterclaim^  pleaded,  eo  far  aa  material,  the  Statute 
of  Frauds. 

At  the  trial  before  WiUa,  J*,  and  a  jury,  the  wife 
obtained  jodgmeLt  on  the  cl«im,  and  the  jary  found 
a  verdict  for  the  hushand  on  the  oountardaim  for 
£1,400. 

Willi,  J.p  held  that   ftectton  4   of  the  Statute  of 
Fraudi  did  not  apply,  aud  gave  judgment  for  him 
mpon  the  oount^r claim. 
The  wife  applied  for  judgment  or  a  new  tiial. 

JfoJi^uftitf  Lush,  E*0~f  and  J«  E*  MacQun,  for  the 
plainti^ — This  oontraot  ie  a  '*  contract  or  sale  of 
wida,  tt-nemi'ntit  or  bfreditamentai  or  any  intereat 
In  or  concerning  them**  wirhin  election  4  of  the 
Statute  of  Frauds,  and  ia  not  enforceable  withoat 
some  note  or  memorandum  tbere^f  in  writing.  It 
le  not  necefliary,  in  otder  to  bring  the  Cttse  within  the 
section,  that  the  contract  ahnuld  be  for  the  s«le  or 
trat^e'er  of  an  inter*- »t  in  land  by  one  party  t^i  tbe 
other*  Whern  ihe  primary  obj**ct  of  the  c  ntract 
10  an  acqulaition  of  an  iu  teres  t  in  latid  hv  flitbt^r 
party  the  oon^ract  mu«t  be  in  writ"'  g:  Cocking  v* 
Ward,  1GB  85ft;  Hftney  v.  Oraham,  18  W.  E.  HI, 
K  R»  §  0.  P.  0»  It  i*  ^uffioieU'  if  th«  contract 
*•  ooncema  *^  an  i  tpre-t  in  la  d  In  Mann  v.  Ntmnt 
43  Ik  J*  C,  P.  241,  the  court  did  nt^t  tri^at  aeutiun  4 
wm  relating  only  ti>  a  transfer  of  an  iuuiredt  in  Ian  i 
by  one  p*rty  to  the  other. 

Pitk/ord,  K.O.,  and  J,  B.  Crawford,  for  the 
dtffeno&fit.— Thia  is  not  a  contract  wirhin  section  4 
of  the  Btatnta  of  Frauds*    The  only  agreement  here  is 

(a.)  BefKiTted  t^  W.  F*  Babry^  Bsq,,  Bamitir-* 

at*lAW, 


one  by  the  wife  to  pay  the  husband  a  certain  sum  of 
money  in  the  event  of  his  baying  a  certain  house, 
Tliere  is  no  case  in  which  it  has  been  held  that  section 
4  applteji  except  wbere  the  contract  itiolf  provides 
for  the  acquisition  of  an  intwr^at  in  limd  by  oae  party 
from  anoth^^r,  Mann  v,  Nij^nn  is  aSmost  ei»ctly  the 
^am«  oaae  as  the  present;  and  Angell  v.  Dnkt,  2S 
W*  B.  307,  L*  R.  10  Q  B.  174,  ihows  tbut  Buoh  an 
-agreement  as  thii  id  mert*iy  oo  lateral  to  an  Aei'e^- 
ment  for  an  iuterest  in  Und  In  Cocking  v.  Ward 
the  cmrt  c^inutrued  tbe  agre^^m  nt  a^  oo«  f^r  the 
8urr**nder  of  %hn  precniaea.  and  ther^^fore  within 
section  4*  This  is  oo  more  a  contract  for  or  con- 
*;«-raiDg  an  iot«rest  in  l*nd  than  a  contract  by  a  houne 
a^eQt  to  be  paid  com  mission  on  letting  a  house. 
Mmitague  Lush,  K,C,^  replied. 

OoiiLlMfl,  M.E,— Thi«  is  an  appBal  from  a  judgmaiit 
of  WiUa,   J,,  in   an  action  which  wa^  tried  by  htm 
with  a   jury*      The  qm-stion  turns  upoa  the  coun*er- 
claitn.  and  by  it  the  huib^nd  ol^itnB  £1,400  against 
his  wife  upon  a  verbal  ecu  tract  made  in  ttese  ctrcum- 
Btances*     The  wifw  sard  to  her  hu*band,  **  If  you  will 
buy  Charlfl?ooiit  I  *ill  m*ke  yoti  »  present  of  it." 
The  huabtnd  acoordingly  bi>oght  Charlwood  and  gave 
£1,400  for  if,  and  th-reiipon  the  promise  of  the  wife 
to  pav  him  the  amount  of  the  purch^^e- money  aroAe, 
Thrt  husband's  cUini  is  founded  upon  that   bargain 
between  t^^e  pai^ti^-s.      The  wife  Aayit  that  the  case 
c  med  writbin  s  ction  4  of  the  Statutt*  i^f  Fr+ud%  and 
that  »be  ooirt"»Ot   i*  not  en  fore  a  '1h  a«   tbere  U   no 
memorandu  M  ornot«  thereof  in   wri  ing.      Tue  oou^* 
teniion  on  her  behalf  in  that  tfte  contrtiot  it  a  con- 
tract for   the   saie  of  land,  or  at  any  rate   of  some 
interest  in    or    conowming    land    within    section    4. 
U II  lea  I  the  ooo^ract  is  for  on©  of  those  things,  section 
4  is  not  applicable*     It  aeemi  to  me  that  when  one 
looks  at  thi«  confTact,  it  dies  not  involve,  ai  a  part  of 
the  oontraot,  any    '^contract  or  sale  of  Unda,  te»»c- 
men's,  or  hereditaments*  or  any  interest  in  or  con- 
oen  ing  them/'      It  is  not  part  of  the  contract  to 
acquire  an  in  threat  in  land.      The  bargain    merely 
amounts  to  this,  that  if  the  husb*nd  buys  Charl  *ood 
the  wife  contracts  to  pay   him  the  amount  of   the 
purchase-money.      There  is  no  case,  ao  far  as  I  know, 
in   which  it  haa  been  held  th^t  the  statute  applies 
nnleis  by  the  terms  of  the  contract  some  interest  in 
or  concemiijg  land  is  dealt  with  by  the  cotitract.      In 
the  present  case  there  is  a  contract  by  the  wife  to  pay 
her  hufehand  a  sum  of  money  to  be  measure  i  by  the 
amount  nf  th*?  purchane-money  which  be  might  pay 
for  an  intereat  in  land.     The  husband  did  not  by  the 
contract  undertake  to  acquire  an  in^ter«*8t  in  land.      If 
and  when  he  did  acquire  such  an  interest  in  land  ho 
ootild  claim  to  be  reimbursed  by  hia  wife  under  the 
oojitraot  the  amount  of  the  purchase- mofj^y,  upon  the 
ground  that  he  had  performed  aomethicg  whicu  gave 
rise  to  a  promise  by  her  t )  pay  the  money*    The  case 
ia  outside  the  Act  both  upon  pHacipl«  and  upon  the 
authority  of  Angell  v.  Puke.      The  appeal   therefore 
fads*. 

Mathkw,  L.J.— I  am  of  the  8%m6  optnion*  The 
contract  ia  in  my  opinion  n  t  within  t'^e  atatn^e. 
Bflotion  4  ne'-df  coi>stra  nic  as  it.  *t*n1a.  f  ir  it  «p*^aki 
of  a  '*  ai>ntr*ct  or  -ale  of  lands,  t*«nH[ne«tn,  of  »^ero^lifa- 
mf-S'S.  or  any  intent  a*  in  or  c^moerning  »hem,'*  The 
coutTiict  ref*^rfed  to  the^e  mn«t  be  *  ne  op**ra»ing  on 
an  iijterest  in  l^nl*  In  the  pre3**nt  c*s**  the  coair4ot, 
wnich  must  be  taken  aa  having  been  ^nadi  for^  good 
con-ideraTi  m,  is  one  which  did  not  aff^Kst  the  owner  of 
the  laud,  and  dii  not  Cft^ate  or  deal  with  any  interest 
in  laiid.  It  only  dealt  wito  a  sum  of  money  to  be 
applied  in  a  partictdar  way.  It  was  a  contract  by  the 
wife  to  indemnify  the  husband  against  the  amount  of 
^the  pmchasc-money  if  he  bought  the  land.    It  was  a 
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oontraot  purelv  collateral  to  any  contract  for  an 
interest  in  the  land.  AngeU  y.  Duke  seeme  to  me  to 
be  very  much  in  point,  and  partioolarly  the  judgment 
of  Lnsh,  Jm  npon  the  subjeot  of  what  contracts  are 
within  section  4.  This  contract  therefore  is  not  within 
section  4. 

Cozens-Habdt»  L.  J. — I  agree,  and  have  nothing 
to  add. 

Application  dismmed. 

Solicitors  for  the  plaintiff.  Laioson  Leuns,  Welch,  d; 
Wenham,  for  Leonard  Broadbent,  Darwen. 

Solicitors    for    the    defendant,    Monro,    Slack,    tt 
AUcinson. 


(Collins,  M.E.,  and  Stirling  and  I      ,  ^P^  ^^^ 
Mathew.  L.JJ.)  j      ^^^7  25,  1903. 

PoMPBET  V.  Lancashire  and  Yorkshire 
Railway  Co.  (a.) 

MoBter  and  servant—Employera*  UMlity — Accident^ 
CompenBoiion — Arising  out  of  and  in  the  course  of 
employment^  Unexplained  accident — Burden  of  proof 
— Inference  of  fact — Presumption — Workmen's  Com- 
penaatum  Act,  1897  (60  &  61  Vict.  c.  37),  s.  1,  sub- 
section 1. 

In  an  arbitration  under  the  Workmen^ s  Compensation 
Act,  1897,  it  appeared  that  the  deceased  workman,  who 
was  a  fireman  in  tJie  service  of  a  railway  company,  was 
travelling  by  train,  as  he  had  a  right  to  do,  after  he  had 
finished  work  for  the  day,  from  the  place  where  he  had 
left  his  engine  to  the  station  whtre  it  was  his  dtUy  to 
report  himself,  and  that  he  fell  from  the  train  and  was 
kitted.  It  was  admitted  that  the  fall  was  the^  result  of 
an  accident,  and  that  the  accident  happened  in  the  course 
of  his  employment.  The  evidence  as  to  how  the  accident 
happened  was  that  he  had  a  basket  with  him  when  he  got 
into  the  train,  and  that  he  stood  up  to  put  it  into  the 
rack,  thai  the  train  began  to  move  on  while  he  was 
standing  by  the  door,  and  that  almost  immediately  after- 
wards  hefeU  out. 

Held,  that  there  was  evidence  to  justify  the  county 
CTurt  judge  in  drawing  the  inference  of  fact,  apart  from 
any  question  of  presumption,  that  the  accident  not  only 
happened  in  the  course  of  the  employment,  but  also  arose 
out  of  the  employment. 

Appeal  by  the  employers  from  an  award  of  the 
judge  of  the  Manchester  County  Court  in  an  arbitra- 
tion under  the  Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  was  the  widow  of 
a  fireman  in  the  employment  of  the  Lancashire  and 
Yorkshire  Railway  Co.,  who  met  with  his  death  under 
the  following  circumstances :  It  was  his  duty  to 
report  himself  erery  evening,  after  he  had  finished  his 
day's  work,  at  Newton  Heath  Station,  and  he  had  the 
right  to  travel  to  that  statiom  by  any  train  from  the 
place  where  he  left  his  engine.  While  so  travelling 
from  Charleston  Station  on  the  27th  of  December, 
1902,  he  fell  from  the  train  and  was  found  lying  oa 
the  railway  line  at  a  place  about  300  yards  from 
Charleston  Station,  suffering  from  very  seriou< 
injuries,  from  which  he  shortly  afterwards  died. 

It  was  admitted  on  the  part  of  the  railway  company 
that  ttie  fall  from  the  train  was  accidental,  and  that 
the  accident  happened  in  the  course  of  the  deceased*d 
employment ;  but  it  was  contended  that  there  was  no 
evidence  that  it  arose  out  of  the  employment. 

The  only  evidence  as  to  how  the  accident  happened, 

(a.)  Reported  by  F.  G.  Ruokeb,  Esq.,  Barrister- 
at-Law, 


was  the  evidence  of  a  man  named  Moulton.  He 
stated  that  he  and  the  deceated  and  an  engine-driver 
named  Williams  got  into  the  same  compartment  at 
Charleston,  that  as  the  train  moved  out  of  the 
station  the  deceased  lowered  the  window  at  his  end  of 
the  compartment,  that  he  (Afuukon)  was  conversing 
with  Williams,  and  that  they  had  only  gone  300  yards 
when  he  heard  a  bang  and  a  crash  and  the  deceased 
disappeared. 

The  county  court  judge  held  that,  the  fact  of  an 
accident  being  admitted,  and  the  fact  of  employ- 
ment being  admitted,  and  the  employers  not  having 
proved  that  the  injuries  arose  from  some  cause  which 
relieved  them  from  responsibility,  the  case  came 
within  the  Act.  He  accordingly  made  an  award  in 
favour  of  the  applicant. 

C,  A.  Russell,  K.C.,  and  A,  Spencer  Hogg,  for  the 
employers« — The  applicant  has  failed  to  establish  that 
the  accident  arose  out  of  the  deceased's  employment 
as  well  as  in  the  course  of  the  employment.  The 
county  court  judge  was  wrong  in  throwing  upon  the 
employers  ttie  burden  of  showing  that  t£e  accident 
did  not  arise  out  of  the  employment.  This  is  a  case 
of  an  unexplained  accident,  and  the  principle  of 
Wakelin  v.  London  and  South-Western  Railway  Co.,  35 
W.  R.  141,  12  App.  Cas.  41,  applies.  The  evideuce  is 
quite  consistent  with  the  supp  'sition  that  the  deceased 
opened  tbe  do  tr  for  some  purpose  outside  the  scope  of 
his  employment :  Smith  v.  Lancashire  and  Yorkshire 
Railway  Co,,  47  W.  R.  146,  [1899]  1  Q.  B.  141. 

J,  R,  Randolph,  for  the  applicant.  —  The  county 
court  judge  was  right.  There  is  no  ground  for 
inferring  ttiat  the  deceased  was  acting  outside  the 
scope  of  his  employment  and  for  hin  own  purposes : 
see  McNicholas  v.  Dawson  &Son,  47  W.  R.  500,  [1899] 
1  Q.  B.  773.  If  the  county  court  jadge  ought  to 
have  required  farther  evidence  in  support  uf  the 
applicant's  case,  the  evidence  of  Williams,  who  was 
in  the  same  compartment  with  the  deceased,  and 
MoultoQ,  is  available. 

Collins,  M.R.~I  regret  to  say  that  the  court  are 
not  unanimoos  in  this  matter,  but  we  are  all  of 
opinion  that  the  case  had  better  go  back  to  the 
Ic'imed  county  coart  jadge.  My  own  vi^w  is  that 
the  learned  judee  misdirected  himself.  His  direction 
is  this :  "I  hold  that,  the  fact  of  an  accident  being 
admitted,  and  tbe  fact  of  employment 'being  admit*^ed, 
unless  the  respond^'uts  caa  prove  that  trie  injuries 
arose  from  s  >me  cause  whi  h  relieved  thf^m  from 
re«ponsibility,  I  shoald  hold  the  ctse  to  ba  wittiin  the 
Act."  That,  in  my  judgment,  involves  a  misdirection. 
I  think  that  the  burden  in  this  case,  as  in  other 
cases,  is  on  the  person  who  is  in  the  position  of 
plaintiff;  and  that,  as  two  conditions  or  ob''4&ining 
relief  are  imposed  by  the  statute — viz.,  that  the 
accident  must  arise  out  of  and  in  the  course  of  the 
employment,  the  person  who  comes  to  claim  relief 
under  the  statute  must  show  that  both  of  the  con- 
ditions have  been  futfiiled.  Here  the  only  evidence 
is  that  an  accident  happened  during  the  deceased 
man's  employment.  Bat  the  learned  jadge  thinks 
that  that  is  enough,  unless  the  employers  give 
evidence  to  show  that  it  did  not  arise  out 
of  his  employment.  That  is  to  s^y,  he  throws 
the  onus  on  the  employers.  In  my  judgment,  that 
is  wrong.  The  whole  burden  of  proving  the  coq- 
ditions  essential  to  relief  renU  up  >n  the  applicant, 
and  if  his  case  leaves  it  in  doubt  whether  the  condici  >ns 
are  fulfilled  or  not,  if  it  is  equ%Uy  coosisten-.  with  the 
fact  of  their  having  been  fai filled  and  with  the  fact 
of  their  not  having  been  fulfilled,  he  has  not  dis- 
charged the  onus.  In  my  judgment  the  evidence  in 
this  case  is  wholly   consistent    with   the  accideat 
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hmog  hftppmed  throngli  lomeihing  which  did  not 
aria«  tmt  of  the  etnployaaeot  Tnere  wenii  to  tu©  to 
bo  no  ptefamption  in  favour  of  one  view  mofe  tban 
ftoothiir.  Thia  brln««  in  the  princiDl*  of  Wakdin  y, 
London  and  SotUh-  Wetttrn  Milway  Co.  There  negli- 
genoe  wan  an  eHiential  factorj  bat  at  the  case  wai 
entirely  coniis^ent  with  there  bping  negligence  or 
with  there  not  b^ing  negltgenc«»  the  Houaa  of  Lord* 
held  that  the  onns  was  not  diflchar^ed,  Bo  here,  in 
my  view,  the  case  is  entirely  cocsiatent  with  either 
one  or  other  of  the  two  toppoiitions^  lh%t  the  acddeot 
aroie  ont  of  the  employmentt  or  that  it  did  not 
ftriie  oat  of  the  etnpl'^yment.  Therefore,  in  my  jadg* 
meat,  this  c*ae  hai  been  wrongly  decided  ;  but  as  it 
ifl  poMible  that  other  evidence  mftv  be  given »  we  think 
it  deiirablo  that  it  should  go  b*ck  to  the  connty 
oourt  jodge  fof  fnrther  evidenoe  and  for  reconiidera- 
tioD. 

STilUJNe,  L.J*— I  am  of  the  same  opinion.  The 
light  to  compensation  only  aocrnes  where  a  workman 
hai  infferod  personal  injuHea  from  an  accident  aiieing 
ont  of  and  in  the  conrie  of  his  employment.  This 
OQXtxt  has  held  that  the  wordi  *' out  of"  are  as 
eesential  ai  the  words  '*  in  the  course  of  *' :  Smith  v. 
Lmneathirt.  and  YorfcAhire  IMlwa^  Co.  ;  Artnitaqe  ¥, 
lanccmhire  und  YorUhire  Ruilwa!/  Co.,  [1902]  2  K.  B. 
IIH,  50  W.  E.  Dig*  112»  Here  the  learned  oinnty 
court  judge  omitted  to  give  effect  to  the  protdsion 
th»t  the  accident  mnat  ari^e  out  of  ai  well  a«i 
in  th*  oouwe  of  the  employm»*nt.  If  the  dooeaaed 
opened  the  df^t  in  order  to  get  on  to  the  foot- 
b'^ard,  and  the  accident  happened  tb rough  that, 
it  deafly  would  not  have  arinen  out  ^  of  the 
employment,  for  hU  aole  duty  at  that  time  wai 
to  travel  from  one  fltation  to  another  by  this  par- 
ticular train.  I  therefore  think  the  case  should  go 
back  to  be  further  tnveatig%ted,  I  do  not  wish  to  be 
understood  as  saying  that  it  is  not  competent  for  the 
judge  from  any  particular  state  of  facti  which  may  be 
proved  to  draw  an  inference  of  f  *Ct  that  the  accident 
f  ont  of  as  well  ai  in  th^  course  of  the  employ- 


I 


Mathrw^  Ti.J.^1  agree  that  this  is  a  case  which 

had  better  go  hack  to  the  learaed  county  court  judge, 

but  I  confeai  m?  view,  although  it  is  not  a  final  view, 

u   that  there  i*  abundant   evidence  to   jnttify  the 

conclmton    which  the  learned   judge  came  to.      1 

think  be  drew  thi  inference  that  the  deceased,  at  the 

time  of    the    accident,    was    doing    no    more   than 

an    ordinary    pats-nger   might    do.       If    that    is 

iO,    I    do    not    see    how    it    is    possible     to    resist 

the    couolnsiun    that    the    accident    arose     out    of 

and  in  the  course  of  his  employ m#-nt.    The  learned 

judge  has,  it  ia  trne,  stated  his  view  of  the  law,  and 

if  that  view  of  the  law  is  to  be  treated  as  applicable 

to  ill  oases,  it  might  lead  to  the  cnncluslou  that  it 

was  anfficient  to  prove  that  the  accident  aroie  in  the 

covrae  of  the  em  ploy  me  ot  without  it  a  Wing  shown 

that  it  arote  out  o*  the  employ  me  oti     Bnt  with  refer- 

enoe  to  this  particular  case  it  leems  to  me  that  the 

learned  judge  might  poaaihly  come  to  the  conaluflion 

th»t    the   word*    of    the    s  atute    were    abundantly 

1  aatiftfi*^  by  the  facts*  and  that  no  dis^incdon  in  sue* 

ft  case  aa  this  ountit  to  be  dra«n  betw^pu  the  words 

**  out  **f  "  and  the  words  *'  in  the  course  of/*     C^ees 

wetf^  put  in  which  sucn  a  dtatim^tion  must  b'^  drawn, 

bnt  th*»y  do  not  appear  to  me  to  be  any  guide  in  thit 

pAitiailar  case.       It  waa  aduiitted  on  the  p>«rt  of 

Ihft  <i0mpany  that  the  deceased  was  being  emp*oj  ed 

and  wat  performing  his  duty  when  he  was  go^og  ba^'k 

by  train,  and  that  an  accident  happened  to  him  while 

he  was  going  back.     I  should  have  thought  that  that 

was  tufficient  to  eatabliah  liability,  but,  as  there  is 

tome  doubt  as  to  what  the  grounds  of  the  learned 


judge's  deoiiion  were,  I  agree  that  the  <^e  should  go 
back. 

Cme  remitttd* 

The  case  accordingly  came  before  the  connty  court 

judge  again,  and  the  evidence  of  Williams  wai  taken. 
He  stated  that  when  he  got  into  the  train  he  sat 
dosvn  just  inside  the  door  facing  the  engine.  Moulton 
being  opposite  to  him.  The  deceased  went  to  the 
other  end  of  the  compartment.  The  deceased  had  a 
basket  with  him,  which  he  put  on  the  rack  neareat  to 
the  engine.  The  train  was  on  the  move  then.  The 
deceased  stood  by  the  door  on  his  side  with  his  back 
towards  the  witness  and  his  face  towards  the  doon 
The  witness  did  not  notice  the  window  or  s^e  the 
deceased  do  anything  else.  He  heard  a  cfash,  and 
the  deceased  had  disappeared. 

The  county  court  judge  adhered  to  his  lonner 
decision. 

July  25.— C.  A.  Russell,  K,C,  [A.  Spmcer  Hogfj  with 
him),  for  the  employers.— The  freih  evidence  does  not 
throw  any  new  Mght  on  the  cane.  The  second 
decision  of  the  connty  conrt  judge  Is,  therefore^  open 
to  the  same  objecti'^ns  as  th^  tirat. 

They  cited  iJoodM  v.  Caledoman  MaUmtttf  Co,,  ■! 
Fraaer,  Ct  of  Seis,  Gas.,  q±  aeries,  986. 

J.  IL  Mnddpht  for  the  applicant,  was  not  called 
upon  to  argue, 

CoLLisrs,  H-It.— I  adhere  to  wh^t  I  said  on  the  last 
ocoasi^^n  as  U^  the  necessity  f^^r  the  onus  of  proof,  in 
thecjiseof  a  proceeding  to  obtain  a  statutory  relief, 
being  discharged  by  the  person  on  whom  it  is  laid* 
But  the  fresh  evid<*nce  which  has  besn  taken  throws 
new  light  on  the  facti.  The  ease  is  near  the  line,  but 
I  think  there  was  enough  evidence  to  mitify  a  judge 
in  leaving  the  case  to  a  jury.  We  begin  with  an 
admission  on  tiie  part  of  the  emplo^rers  that  the  faU 
from  the  train  was  wi  accident,  wliich  negatives  the 
idea  of  deliberation.  Then  the  new  evidence  is  to 
this  efi^tct,  that  the  deceased  when  he  got  into  the 
train  had  a  basket  with  him,  and  that  he  stood  up  in 
order  to  put  it  into  the  rack,  and  that  while  he  was  so 
doing  the  train  began  to  move  on.  This  new  evidence, 
in  my  opinion,  involves  th"!  supposition  that  the 
deceased  lost  his  balance  and  fell  against  the  window, 
and  that  he  was  not  doinK  anything  which  an 
ordinary  passenger  might  not  do.  I  cannot  say  there 
was  no  evidence  fit  for  the  consideration  of  a  jury. 
This  is  not  a  naked  case  like  Wakehn  v.  London  and 
South-Westm^n  Raihvni/  Co.,  in  wbich  there  was  mo 
evidence  to  connect  negligence  with  the  aocid«nt,  and 
where  it  was  held  that  no  presumption  ought  to  be 
drawn  one  way  or  the  other,  and  that,  the  onus  being 
on  the  plaintiff,  the  action  failed.  If  the  oonnty  court 
judge  had  rested  hia  judgment  on  the  presumption  that 
the  deceased  was  doing  everything  th*t  was  right,  I 
think  that  would  have  been  wrong.  But  it  appears  to 
me  that  the  c*»unty  court  judge  drew  a  "  mfer«noe 
from  the  facts  proved,  quite  apart  from  aoy  qae-bon 
of  presumpti^^n,  that  tnis  a^  eident  was  an  acoidt^nt 

A'hioh  not  only  arose  in  the  course  of  the  d'*c*'a^fld 
man's  empl  lymeut,  but  al*o  arose  out  of  his  employ- 
men**  In  my  opinion  there  was  evidence  siiMoi»*at 
to  j  ustif F  aach  an  inf^-renoe  b^ing  drawn,  and  there- 
fore I  think  the  appal  fails. 
SxtEMSTO  and  Mather,  LaJJ^ii  concurred* 


Appeal  dUmisied. 

Solioitora  for  the  employers,  Wood^s^k,  Ejfland,  & 
Parker,  for  Moorhoustt  Manchester, 

Bolidtor  for  the  applicant,  Whrnttet/t  ^on,  ^  Jktnid^ 
for  Cohhi^t  WhteleTt  tt'  CoUeUj  Manchester, 
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"  The  Vuxe  db  St,  Nazaikb."— Bathbonb  Bros.  &  Co.  v.  David  MoIvbb,  Sons,  &  Co.     C.A. 

'} 


From  P.  D.  &  Ad,  Div. 
(Collins,   M.B.,  and  Mattel?  and  }   July  8,  1903. 
Cosens-Hardy,  L.JJ.) 

**Thb  Yillb  db  St.  Nazaibb."  (a.) 

8h^ — Wharf— Negligence — Damage  to  vessel  lying  in 
herih— Liability  of  wharf -owmts. 

Judgment  of  Baoluyill,  J.  (51  W.  B.  590),  on  the 
fads,  affirmed. 

Appeal  from  the  judgment  of  Baoknill,  J.  (51  W.B. 
590),  in  favonr  of  the  platntiffii,  the  owners  of  the 
•teflkmship  ViUe  de  8t,  Nazaire^  in  an  action  against 
the  BritoQ  Ferry  Works  (Limiti>d),  to  recover  the 
damage  sustained  by  the  plaintiffi'  yessel  throoffh 
straioiog  while  lying  aground  at  the  defendants' 
wharf,  o^ng  to  the  alleged  negligence  of  the  defend- 
ants in  omi^ng  to  take  prop«r  care  to  have  the 
berth  in  a  safe  condition  for  the  vessel. 

R,  M.  Bray,  K.O.,  and  Bailhache,  for  the 
defendants. 

Fickford,  K.C.,  F.  Laing,  K.C.,  and  F.  W.  Stuhbs, 
for  the  plaintiffs, 

Thb  Coubt  (CoLLms,  M.B.,  and  Mathbw  and 
Cozbnb-Habdt,  L.JJ.)  dismissed  the  appeal  on  the 
facts. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  8U>hts  <fr  Stokes. 

Solicitors  for  the  defendants,  Everett  &  Eodgkinson. 


From  K.  B.  Div.  . 

(Yanghan  Williams,  Bomer,  and  >    July  1,  2,  1903. 
Stirling,  L.JJ.)  ) 

Bathbonb  Bbos.  &  Co.  V.  David  MoIveb, 
Sons,  &  Co.  (6.) 

Ship—BiU  of  lading—Construction — Exceptions— Ua^ 
seauforihiness — Unfitness  of  ship  to  receive  cargo- 
Liability  of  shipowners. 

The  obligation  east  by  the  common  law  upon  a  ship- 
owner to  provide  a  ship  which  is  s^worthy,  not  only  in 
the  sense  of  being  fit  to  meet  the  perils  of  wind  and  waves, 
but  also  in  the  sense  of  being  reasonably  fit  to  carry  cargo, 
can  only  be  got  rid  of  by  clear  and  unambiguous  words  in 
a  bill  of  lading'  A  bill  of  lading  containwl  the  fUlowing 
eaxeptions :  "  Loss  or  damage  arising  from  the  conse- 
quence of  any  damage,  breakdown,  injury  to  or  defect  in 
huU,  tackle,  boilers,  or  machinery  .  .  .  however 
such  damage,  defedt,  or  injury  may  be  caused,  and  not- 
withstanding  that  the  same  may  have  existed  at  or  at  any 
time  before  the  loading  or  sailing  of  the  vessel,  collision, 
stranding  .  .  .  or  other  perils  of  the  seas,  and 
whdher  any  of  the  perils,  causes,  or  things  above  men- 
tioned,  or  the  loss  or  injury  arising  therefrom  be  occasioned 
by  .  .  .  unseaworthiness  of  the  ship  at  the  beginning 
or  at  any  period  of  the  voyage,  provided  aU  reasonable 
means  have  been  taken  to  provide  against  such  unsea- 
worthiness." Cargo  shipped  under  this  bill  of  lading 
was  damaged  by  xvaterfrom  a  pipe  used  for  the  supply 
of  water  to  a  tank  for  domestic  purposes*  This  pipe  was 
broken  when  the  cargo  was  put  on  board,  and  it  was 
admitted  that  the  ship  was  not  fit  to  receive  the  cargo 
when  put  on  board,  and  that  all  reasonable  means  had 
not  been  taken  to  provide  against  such  unfitness. 

(a.)  Bepoited  by  W.  F.  Babbt,  Esq.,  Barrister-at- 

Lav. 

{fi.)  Beported  by  J.  L  SnBUNO,  Bsq.,  Barrister- 

•t-liaw. 


Held,  that  the  warranty  implied  by  the  crmm/on  law  on 
the  part  of  the  shipowners  was  not  got  rid  of  by  the 
exceptions  in  the  bill  of  lading,  and  that  the  shipowners 
were  consequently  liable  for  the  damage  to  the  cargo. 

This  was  an  appeal  from  a  deoiaion  of  Wills,  J. 

The  plaintifflB,  who  were  indorsees  of  bills  of  l«ding, 
sned  the  defendants,  who  were  the  owners  of  the 
steamuhip  Barbary,  for  damage  to  bales  of  sheep- 
skins. 

The  sheepskiDS  were  stowed  in  the  'tween-decks  of 
the  vessel,  and  whilst  there  were  damaged  by  fresh 
watAr,  which  escaped  from  a  broken  pipe. 

This  pipe  supplied  a  fresh  water  tank  for  domestic 
service,  and  was  already  broken  at  the  time  when  the 
cargo  was  loaded  at  the  commencement  of  the 
voyage. 

ThH  material  portions  of  the  bills  of  lading  were 
as  follow: 

"Shipped  in  apparent  good  ord«r  aod  condition 
,  •  ,  at  Buenos  Ayres  ...  to  be  delivered  in 
the  like  good  order  and  condition  at  .  .  •  liver- 
pool  (the  act  of  God  .  .  .  thieves  ,  ,  • 
restraints  of  princes  •  .  .  loss  or  damage  result- 
ing from  effects  of  dimate,  heat  of  hold«,  vermio. 
rain,  spray,  insufficiency  in  strength  of  wrappers  and 
paokafces,  non-marking,  oblitiration,  or  insufficiency 
of  marks,  and  all  injury  to  the  same,  sweating  ,  .  • 
and  all  damage  arising  from  other  goods  ,  •  •  or 
from  errors,  obliteration,  insufficiency  or  absence  of 
marks  •  .  .  risk  of  lighterage  to  or  (nm  the 
veisel,  risk  of  craft  or  hulk  or  storage  or  tranship- 
ment, or  transhipment  from  or  to  crafc,  explosioo, 
heat,  fire,  before  loadiog,  or  in  the  ship,  or  after  un- 
loading, and  at  any  time  and  place  wh«tever,  boilers, 
steam  machinery,  or  their  appurtenances,  or  from  the 
consequence  of  any  damage,  breakdown,  injury  to  or 
defect  in  hull,  tackle,  boilers,  machinery,  or  their 
appurtenances,  refrigerating  engine,  or  chamber,  or 
any  part  thereof,  outfit,  tackle,  or  other  appurten- 
ances, however  such  damage,  defect,  or  injury  may 
be  caused,  and  notwithstanding  that  the  same  may 
have  existed  at  or  at  an?  time  before  the  loadmg  or 
sailing  of  the  veesel,  collision,  stranding,  or  any  other 
p^'ril  of  the  seas  .  .  .  and  whether  any  of  the 
perils,  causes,  or  things  above  m«*naoned,  or  the  loss 
or  injory  arising  therefrom,  be  occasioned  by  the 
•  .  ,  n«>glis;enue  •  •  •  of  the  ,  .  ,  owners, 
master,  officers  ,  .  ,  crew  ,  •  .  and  whether 
before,  or  after,  or  during  the  voyage,  or  for  whose 
acts  the  shipowners  would  otherwise  be  liable,  or  by 
unaeaworthmess  of  the  ship  at  the  beginning  or  at 
any  period  of  the  voyage,  provided  all  reasonable 
means  have  been  taken  to  provid**  against  such 
uuseaworthiness,  or  by  any  cause  whatever  excepted}." 

At  the  trial  it  was  admitted  that  the  veeeel  was 
not  fit  to  receive  cargo  at  the  time  when  the  sheep- 
skins were  loaded,  and  that  reasonable  means  had 
not  been  taken  to  provide  ai<aiii*t  such  uuficaest. 

Wills,  J.,  hwld  that  the  latter  part  of  the  exception 
as  to  '* unseaworthiness"  extended  only  to  unsea- 
worthiness of  tne  ship  as  a  ship — i.e.,  to  her  unfienees 
to  meet  the  perils  of  navigation,  and  not  to  her  unfit- 
ness to  carry  the  cargo.  The  loss,  therefore,  resulted 
''  from  the  consequence  of  any  injury  to  or  defect  in 
the  huU,  tackle  .  .  .  madiinery,  or  their  appur- 
tenances,*' and  the  defendants  were  not  liable. 

The  plaintiffs  appealed. 

Pickford,  K.C,,  and  Leslie  Scott,  fpr  the  plaintiffs. 
— ^Taoogh  the  exception  of  lo^s  or  damage  from  any 
injury  to  or  defect  in  hull,  or  machinery,  or  their 
appurtenances  might  cov^r  this  loes  if  it  stood  alone, 
yet  the  general  clause  at  the  end  binds  the  ship- 
owner to  the  usual  warranty  of  seaworthiness  if  he  • 
does  not  take  reasonable  means  to  make  the  vesial 


ToLlh. 
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CoimT  07  Affea-l,         Batsbokx  Bbjob.  ft  Go.  v,  Baihd  McIysb,  Scire,  &  Oo, 


GoimT  07  APPBAIi, 


naworthy,  and  if  the  two  proviiion^  &Te  moomifteot 
tbe  warranty  must  prsTaiL  **  tJoteaworthineii"  ia 
tbi«  bill  oi  l&'liDg  11  u*ed  in  iw  wider  B*^>iS**— f.p*, 
nnfitnmi  to  carry  tba  cargo,  and  reaftoa^ble  meane 
were  not  taken  to  provida  against;  such  unfitiQe^i. 

T"ey  dte^i  J?ori7iotj  v,  ^fk^^rc  Transpori  Cj»,  dl 
W.  ft  Dig.  146,  [1903]  I  IL  B.  U4,  8  Cam.  Car.  74  ; 
Merrisi  v,  0cm nic  Steam  NatfigaUfm  Co.,  16  Timet 
Ij.  E.  533  J  r/wr  a£aori  Kttig  v,  Jluffhes,  44  W.  R  2, 
[1895]  2  Q.  B,  d60;  TOf  CtrrroA  PaTk,  39  W*  E,  191, 
15  P.  D.  203  J  and  Carver  on  Carriage  by  Sea,  et,  16 
and  17. 

I£&rrid^e\  K,  C,,  and  MmiHte  Hill,  for  the  defend- 
&tit«.^'' UnBei^wortbioeM''  in  tbiq  bill  of  ladiyg 
mo^aus  unf^rnesi  of  tbe  »hip  to  meet  the  perili  of 
navigation  with  safety  to  t^ie  *hip. 

They  cited  Th€  Latrtev,  36  W,  E,  111,  12  P.  D.  187  ; 
Thf  WaikaioK,  Nem  Ztnland  Shtppinff  Cy.»  46  W.  B  Dig* 
154.  [1898]  1  Q,  B*  645.  [1899]  1  Q.  R  56,  47  W.  R.  Dig; 
160  ;  TaiUrmlt  r.  NsUoaal  SUajmhrp  *  'o,,  32  W,  R.  566, 
12  a  B,  D  297;  S&ed  v.  State  Line  Si^amMp  Co.,  3 
A.  a  72,  26  W.  E  Dtg,  216;  Gilroif  v,  Frkt.  [1893] 
A.  a  ^6  41  W,  R.  Big.  223 ;  Berlhwkk  v-  Ehhrdit 
Sieartuhip  Co.^  19  Tiineo  L*  R,  313;  Qtmmfund 
NuiiQnal  Bttnk  v.  Feninaular  and  Orkntal  €o.^  46 
W.  ft  324,  [18^8]  1  Q,  B.  667  ;  ^'yiuntmi  v.  mchaTdi&ti, 
24  W.  ft  324,  7  0.  P.  42U  9  C,  P,  380;  Cohn  v. 
nui'id$oa,  25  W,  ft  369,  3  Q,  B,  D,  455  ;  and  Gatybt 
on  Tranait  by  Sea,  s.  ia3a, 

Pi^fordt  K*C*t  lepUed* 

Vauqhajt  Wixwams,  L.J*— I  do  not  think  that 
this  judgment  can  ba  ^apparted*  I  am  not  en  re  tnat 
it  ifl  neceisary  for  a?  to  cifi'^r  from  WiBe^  J*^  on  any 
pomt  that  he  really  deoidisd,  bat  I  miy  lay  at  onoe 
thftt  we  ihonld  be  prtpared^  if  it  were  neoeeii4ry,  to 
take  ft  wider  view  of  the  meaning  of  the  word  "  un- 
le&worthineei  '*  in  thit  bill  of  lading  than  that  which 
WM  laken  by  Willi,  J. 

I  waoi^,  before  I  go  more  into  detiil  in  thia  cats,  to 
point  ont  the  broad  pnnciple  which  I  think  ought  to 
be  applied  in  the  coijetructi^^n  of  a  bill  of  ladiiig,  or 
of  any  other  contract  relating  to  carriage  by  eea,  jast 
M  much  in  the  case  of  a  charter- party  aa  of  a  biU  of 
lading.  It  ii  the  priiiciple  that  was  laid  down  both 
by  Bigbam,  Jt«  and  by  the  Oourt  of  At>pe>il  in  The 
Waikato  v*  New  Zealand  Shij)pin{f  Co.  {Lumled)^  rhat 
with  referet'Ce  to  carriage  by  sea  the  law  implies 
cert«m  warranties  on  the  part  of  tne  Bnipown^^r.  It 
pats  upon  him  certain  obligationB  which  #111  always 
bind  him  nuleia  ttier«4  are  clr^ar  and  ejcprnwi  wordH 
wbich^  witbont  smbignity^  relit^v^  him  from  what  I 
wi4  cell  for  «faort  bis  common  law  obligations. 

B<gham,  J.,  says  at  the  beginnmg  i^f  hia  judgment 
(p.  647  [1898]  1  Q.  B.  D.)  :  **  The  common  law 
obltgatJou  ot  a  shipowner  ia  to  provide  a  ship 
renaocably  fit  to  carry  the  cargo  that  is  shipped  npou 
it.  If  a  anipowner  Oesirea  to  evade  this  reapi^niibility, 
be  mast,  I  think,  tise  very  plain  and  dtutiuct  words 
to  give  notice  of  iiis  iatantion  to  get  ont  of  that 
obl%atiat)«''  Toat  obtigiition  appliefl^  in  my  judg* 
ment,  to  all  thefte  common  law  warrautiee  which  are 
implied  by  the  taw  iu  the  absence  of  words  excluding 
them  Tnen,  OQllins,  L  J.,  in  the  appeal  in  toe 
eame  cAie,  fta;s  (on  p.  58  [1899]  1  Q.  B.  B.) :  ''  I  am 
of  Ihe  lAme  opuion.  i  am  not  sure  myself  tbat 
ih9  shipowners  did  not  really  mean  to  cover  by  ttie 
€xoeptiou  all  defects  at  the  beginning  of  the  vo^ag^ 
Whether  latent  or  patent*  I  am  inclined  to  tbit^k 
that  th*  y  prob«bly  did  mean  to  do  80«  But  they  are 
the  persittia  seating  np  the  exoeptioDj  and  who  have 
to  make  out  their  extern ption.  I  do  not  thiuk  tbey  oaii 
■mstaiB  that  onus,  tml^A  by  mmmbignout  language 
they  bftT«  tzdndtd  the  liability  which  wonld  pHmd 


/uci€  rest  npou  them.  I  think  that  the  language 
ust'd  in  thti  oatA  is  far  too  ambiffnons,*^  Short  y, 
the  ba«ifl  f  1  my  jndgm-'nt  here  is  the  «ame  as  that 
f'Xprv'Sfed  by  Goltioft,  L  J*  The  sam<^  thinir  wa '  reall? 
B»id  hf  A*  L.  Smith  and  Eigb?  L  JJ<«  but  I  have 
selected  the  judgment  of  Collins,  LJ*,  becmuie  it 
hsppi^ns  to  b'*  very  conveniently  expressed.  I  think 
that  those  observations  apply  to  the  present  case  and 
that  the  langnage  h^re  is  far  too  ambiguous  to 
i^ickde  the  c^mimon  law  warranties* 

Before  dealing  further  with  the  c^se  I  winh  to  say 
that  Lord  BUotbutn  in  Steel  v.  Stale  Linf  SfeamtMp 
Co  ,  in  the  passage  th^t  is  qiot«d  by  Esiyt  LJ.,  in  the 
case  of  The  MttoH  King  v*  Hughes,  at  p.  558  in  [1896] 
2  Q.  B.^  aays:  ''I  take  it  to  bn  quif^e  dear,  both  in 
Euif  land  and  in  Scotland  that  wher  e  thf^re  is  a  oontr4ct 
to  carry  gooda  in  a  ship,  whether  that  contract  is  in 
the  shapg  of  a  hill  of  ladings  or  any  other  form,  there 
if  a  duty  on  the  part  of  the  person  who  furnishes 
or  supplies  that  ahip,  or  thai  ehip's  room*  nnleM 
an  me  thing  be  sttpii!ated  which  should  prevent  it,  that 
the  ship  shall  be  fit  for  itf  pnrpoaeH,  That  iB  gfit<er- 
ally  expressed  by  aaying  that  it  shall  be  sea- 
wt>rthy;  and  I  think  at^o  in  marine  oon tracts,  con* 
tracts  for  sea  carnage,  that  la  what  it  properly  called 
a  '  warranty,*  not  merely  that  they  should  do  their 
bent  to  make  the  ship  fit,  bnt  that  the  ship  ehoiitd 
redly  be  fit/*  I  aball  have  to  allude  to  this  passage 
again  when  I  am  dealing  with  the  qnestim  of  t£e 
meaning  of  the  word  *'  una^worthine^a  **  in  thit  par- 
ticular bill  of  lading,  but  I  am  readiog  it  now  to 
show  the  vi^w  that  Lord  Blackburn  took  of  theae 
warranties  and  how  they  can  only  ba  got  rid  of  by  a 
clear  and  exprean  itipuUtion« 

Havitig  said  that,  I  will  call  attention  to  the  terms 
of  this  bill  oi  lading.  [Qis  lordship  read  it  down  to 
the  exceptions  as  to  the  defects  in  hull  and  tackle,  and 
eon  tinned  ^]  I  have  only  got  to  aay  with  regard  to 
tbote  exceptions,  and  in  partiouNr  in  regard  to  this 
exception  whioh  I  have  just  read^  that  it  14  perfectly 
Obviuua  that  the  words  there  are  wide  enough  to 
cover  Ic^es  and  damage  arising  in  cons^qnence  of 
things  which  in  themselvee  might  constitnte  unflea^ 
wortni<<ess,  and  I  take  as  an  (^xamtile  defr-et  in  hulU 
Then  com^s  oolliaion,  and  a  quantity  of  othpr  thingi 
are  mentioned,  and  then  the*e  worria,  **  And  whether 
any  of  the  perils  above-mentioned  or  tne  lont  or 
irjury  arising  therefrom  be  onirasioned  by  the  wrong-^ 
ful  act  or  negligence  of  the  per«onH  mentioned 
whether  before  or  after  or  during  the  voyage,  or  by 
the  nnseawortiiinga  of  the  ship  at  the  begm  iog  or  at 
any  period  of  the  voyage,  provided  aU  re^aontible 
meana  have  been  tak-n  to  provide  against  anch  unaea* 
worthine^s^  or  by  any  cause  whatever/'  With  regard 
to  that  pa^^age  whici  I  hav^  just  read,  the  last  wurda 
make  it  perfectly  plain  that  it  wna  not  intended  by  this 
clause  reliiting  to  nnaea worthiness  to  create  any  new 
exception  or  to  add  to  the  list  of  exceptions.  It  is 
quite  imp  >seible  to  put  that  conatrtictioQ  upon  theie 
words.  In  my  judgment  the  clause  is  a  qa«tification 
which  overrides  the  exceptions  before  mentioned,  and 
it  ia  not  a  n^w  exception, 

NoWt  having  dealt  tiua  with  the  bill  of  ladings  I 
wish  to  d^al  with  th«  case  first  with  regard  to  the 
point  on  which  Wills»  J.,  aeemi  to  me  to  have  bitied 
bis  judgment  solely  and  entirely— namely,  the  con* 
struction  of  the  word  '*  unseaworthiness  "  in  this  bill 
of  lading.  The  report  I  am  reading  from  ia  in  the 
8'h  volume  of  the  reports  of  Commercial  Cases,  and 
the  ca«e  ia  reported  on  p*  1.  It  will  be  seen  on  p*  4, 
that  Willa^  J.»  oonsidered  that  the  effect  of  the  clause 
thit  hae  jost  been  commented  upon  waa  to  add  an 
additioniil  t>xception  ;  nut  wh^^ther  he  did  so  or  not, 
he  bases  his  judgment  upon  the  meaning  of  the  word 
nnieawortbiness,  and  he  says  on  p<  0,  **  But  in  my 
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opinion  the  words  which  follow  the  expression 
'  unseaworthiness '  in  thii  bill  of  lading— namely,  '  at 
the  beginning  or  at  any  period  of  the  voyage,'  oon- 
olusivdy  show  that  the  expression  '  nnseaworthiness ' 
as  used  means  what  I  may  call  nnseaworthiness 
proper,  because  if  it  were  used  with  regard  to  the 
cargo  and  the  fitness  of  the  particular  portion  of  the 
yesMl  to  receive  it,  tbe  phrase  by  which  it  is  followed, 
instead  of  being  '  at  the  beginning  or  at  any  period 
of  the  voyage,*  would  certainly  be  '  at  the  time  of 
loading,'  or  some  equivalent  phrase,  because  the  time 
of  loamng  would  be  the  critical  time  at  which  pro- 
vision would  be  made  for  the  obligation  of  sea- 
worthiness to  arise.  But  in  the  bill  of  lading  it  is 
not  till  the  beginning  of  the  voyage  that  tne  obliga- 
tion arises,  and  it  therefore  seems  to  me  that  the 
intention  was  to  confine  the  meaning  of  the  word  to 
unseaworthiness  proper — ^that  is  to  say,  unseaworthi- 
ness of  the  ship  as  a  ship."  In  my  judgment  it  is  not 
right  to  put  this  narrow  construction  on  the  word 
«  unseaworthiness."  I  think  if  the  i>assage  which  I 
read  from  The  Maori  King  v.  Hughes,  in  the  course  of 
the  judgment  of  Kay,  L.  J.,  and  the  other  judgments 
of  the  Lords  Justices  there  are  read,  it  is  reasonably 
certain  that  we  ought  not  so  to  limit  this  wora 
"unseaworthiness,"  but  to  make  it  cover  not  only 
the  unseaworthiness  of  the  ship  in  the  sense  that  it 
was  not  fit  to  meet  the  perils  of  the  winds  and  the 
waves  and  the  voyage,  but  also  iu  the  sense  that  the 
ship  was  not  in  a  condition  which  rendered  it  fit  to 
carry  the  cargo. 

Tiiis  opinion  of  mine,  if  it  if  right,  does  not,  how- 
ever, dispose  of  the  whole  case,  because  counsel  for  the 
respondents  urged  upon  ui  an  argument  which  was 
not  urged  before  Wills,  J.,  at  all,  and  as  to  which  I 
cannot  find  out  that  he  has  expressed  4my  opinion 
whatsoever.  Now,  the  point  is  this :  Accepting  the  pro- 
position that  the  shipowners  cannot  get  rid  of  what  I 
will  call  the  common  law  obligation — whether  the 
common  law  warranty  of  seaworthiness  includes  fitness 
of  the  ship  to  receive  the  cargo,  or  whether  the 
warranty  of  seaworthiness  and  ttie  warranty  of  fitness 
of  the  vessel  to  carry  the  cargo,  are  to  be  treated  as 
separate  warranties^ — without  some  plain  and  unsm- 
biguous  words  in  the  bill  of  lading  excluding  that 
obligation,  it  is  said  that  express  words  of  exclusion 
are  found  here.  The  way  in  which  the  express 
words  are  found  is  this.  The  plaintiffs  take  these 
words  *'  before  the  loading  or  sailing  of  the  vessel " 
and  say  that  in  this  particular  case  there  are  two 
admissions  by  the  defendants ;  it  is  admitted  that  the 
vessel  was  not  fit  to  receive  the  cargo  at  the  time  when 
the  sheepskins  were  loaded,  and  that  reasonable  means 
had  not  been  taken  to  provide  against  such  unfitness, 
nien  they  say  that  the  words  that  are  employed  in 
these  exceptions  are  wide  enough  to  cover  this  par- 
ticular defect ;  that  here,  theri'fore.  you  have  got  a 
d^ect  which  existed  before  the  loadmg,  or  at  all 
events  at  the  time  of  loadii  g,  and  that  this  loss  has 
resulted  from  that  defect  so  existing,  and  whether 
that  defect  amounts  to  unseaworthiness  or  whether  it 
amounts  to  unfitness  of  the  vessel  to  carry  the  cargo, 
it  is  equally  covered  by  these  words ;  that  under  tnese 
drcumstanoss  they  are  entitled  to  say :  '*  Accepting 
the  common  law  warranty  and  accepting  that  the 
shipowner  must  get  rid  of  his  common  law  liability 
by  some  plain  words  in  the  bill  of  lading  or  other 
shipping  contract,  you  have  got  those  words  here, 
because  this  particular  defect  is  saved  by  the  ex- 
ception." It  seems  to  me  that  the  answer  is  toler- 
ably plain.  It  is  impossible  for  anyone  who  reads 
that  proviso  at  the  end  of  the  exceptions  to  say 
that  it  is  manifest  upon  the  face  of  this  bill  of  lading 
that  the  parties  intended  the  shipowner  to  have  no 
reipondbuity  for  nnseaworthiness ;  on  the  contrary,  it 


says  in  the  plainest  possible  manner  that  his  exemption 
from  his  common  law  liability  for  unseawortldnets 
is  to  be  limited  to  the  particular  case  mentioned 
in  the  proviso.  Well,  it  seems  to  me  that  it  is 
impossible,  if  you  take  unseaworthiness  there  in  its 
widest  sense,  to  say  that  it  is  plain,  reading  the 
exceptions  and  this  qualification  of  tiie  exceptions 
together,  that  the  shipowner  was  to  have  been 
relieved  from  all  liability  for  unseaworthiness. 
Then  for  the  moment,  although  it  does  not  agree 
with  my  judgment  and  opinion,  I  will  assume  that 
you  ought  to  read  "unseaworthiness"  as  limited  in 
tbe  way  that  WUls,  J.,  limited  it.  Well,  what 
then  ?  The  argument  amounts  to  this,  that  havmg 
regard  to  the  earlier  portion  of  the  clause  which 
contains  the  exception,  the  final  clause  exempts 
the  shipowner  from  all  liability  in  respect  of  things 
occurring  before  the  loading  or  at  the  lime  of  the 
loadmg  of  the  vessel,  and  therefore  exempted  the 
shipowner  from  the  warranty  of  seaworthiness 
generaUjr*  They  say  that  if  you  read  the  word 
as  meaning  uoseaworthioess  proper,  then  there  is 
nothing  here  to  prevent  the  exceptions  applying  to 
tbe  warranty  of  fitness,  because  having  regard  to  the 
words  about  the  time  of  the  occurrence  of  the 
peril,  or  of  the  damage  or  loss  resulting  from 
the  peril,  the  warranty  of  fitness  is  not  in  any  way 
asserted  by  the  clause  at  the  end  of  this  proviso :  aU 
that  is  asserted  there  is  by  implicating  the  conttnuance 
of  the  warranty  of  seaworthmess  in  its  proper  sense, 
but  the  assertion  of  that  is  not  the  assertion  of  the 
continuance  of  the  warranty  of  fitness,  and  therefore 
the  warranty  of  fitness  is  excluded  by  these  words  in 
wnich  the  exceptions  are  couched.  Tbe  answer  is 
tbat  really  tbis  argument  must  ^  the  length  of 
saying  that  the  words  of  the  exception  exclude  every 
defect  and  every  loss  resulting  from  a  defect  whicti 
was  in  existence  before  or  at  the  time  of  the  sailing.  If 
tbat  is  so,  it  follows  that  they  must  exclude  the 
warranty  of  seaworthiness  in  its  widest  sense.  But  the 
respondents  are  bound  to  admit  that  the  words  cannot, 
having  regard  to  the  express  mention  of  unseaworthi- 
ness, have  that  effect.  What  is  the  result?  The 
result  is  that  it  is  plain  that  their  contention  that  the 
parties  ought  to  be  taken  on  the  words  of  this  contract 
to  have  included  everything  in  the  exceptions  which 
occurred  before  or  at  the  time  of  loading  is  an  unsound 
argument,  and  if  you  once  get  rid  of  that,  the  result  is 
that  the  common  law  warranty  of  fitness  is  nn* 
touched. 

In  my  judgment  we  ought  in  this  case  to  treat  the 
parties  as  having  said  nothing  to  exdude  the 
warranty  of  fitness  if  the  warranty  of  fitness  is 
treated  as  a  separate  warranty.  On  we  other  hand, 
if  the  warranty  of  fitness  is  treated  ai  part  of  the 
warranty  of  seaworthiness,  then  it  seems  to  me  upon 
any  reasonable  construction  of  this  document  tbat 
that  warranty,  so  far  from  being  negatived,  is  positively 
affirmed,  unless  the  shipowners  can  save  themselves 
under  the  words  in  the  proviso. 

For  the  reasons  which  I  have  given  I  think  that  the 
warranty  of  fitness  really  is  untouched  by  anything 
in  the  bill  of  lading.  If  tbat  is  so  I  have  no  doubt, 
having  regard  to  the  admissions,  that  the  warranty  of 
fitness  at  all  events  has  been  broken,  and  I  think  that 
under  those  circumstances  the  shipowners  must  be 
held  liable  for  tbe  consequences  following  upon  that. 

As  I  have  said  before,  though  I  base  my  judgment 
on  tbis  ground  I  need  not  differ  from  Wills  J.,  at  all. 
Not  only  was  this  point  not  argued  before  hioi,  but  he 
expressed  no  opinion  upon  it  at  alL  But  if  it  should 
be  necessary  to  fall  back  on  the  question  of  what  is 
the  proper  meaning  of  the  word  "  nnseaworthinese  " 
in  this  bill  of  lading,  in  mj  judgmeot  the  wider  and 
9ot  tiie  nanower  mcMiing  is  the  ri^t  one* 
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EoMift,  HJ^ — 1  cantiot  eay  tb&i  the  qiie«(aoo  we 
hare  to  decade  on  thtB  Appeal  ii  &d  eaty  one,  but  after 
the  best  considermtion  that  I  can  give  td  it.  I  also  am 
oi  opinion  that  thtfi  appeal  ought  to  succeed, 

Now,  a  bill  of  lading  iu  respect  of  the  matt^  that 
wa   baTe  to  contiideT  on   tbis  appeal  has  been  the 
iX]tbject  of  a  very  l&rge  number  of  decifltona^  and  the 
gcoieml  prinQipI&s  uDder  which  bille  of  lading  sbotild 
bs  Miterpiretea  are  wsdl  known  at  the  present  day ^ 
and  the  general  constntclioii  to  be  given  to  them,  in 
•ome  re?p«>Gt§  of  an  artifiaial  oharacter,  li  well  aioeT' 
tained.     In  my  opinion  it  it  adrisable  not  to  depict 
from  these  pTinoipleB  in  dealing  with  any  special  bitl 
of  lading  tbat  comes  before  the  court,  and  as  far  as 
poatible  not  to  allow  email  Tariatione  in  the  form  of 
tbo  bill  of  lading  to  afEect  the  general  oonstraitioii 
wbidl  hae  hitfai^rto  been  put  upon  suoh  dooum*fDta. 
Now,    I    tmderstand    tbat   for    a   long   time    «hip- 
owners    have    b«fen     trying    to    limit    the    geueral 
liability  cast  upon  thf^m  aa   eea  earriafs  by  putting 
in    ipeciai    e:xceptinua   witht^ut    going    the    length 
ol  nlmlng  or  seeking  to  e^colude  their  liabCtty  in 
reelect  of  the   warranty  of  aeaworthineas,  and  they 
bave,  ftf  I   understand,  from    time    to    time    been 
exifftiding  the  special  exception,     I  think,  howeYisr, 
that  I  am  right  iu  iayirtg  thiit  as  a  principle  of  con- 
•tmotion  in  these  cases  the  wart anty  of  seaworthineis 
pWiUnot  be  held  to  have  been  excepted  by  the  special 
^ttonB  unless    it  plainly    appears    that  it  was 
IfnlmdHl  to  except  the  waTraoty*     In  others  words, 
I  the  court  will  not  readily  infer  an  excf  p+ion  of  the 
^warranty.     1  think,  moreover,  that  nowadays,  what- 
er  vi«wa  may  have  been  entertained  in  years  gone 
by,   the  warranty  of  seaworthine*s  includes,  and  ia 
['WtfUknoDtni  to  include,  the  warranty  that  the  ship  and 
[ feer  equipment  are  fie  for  the  purpose  of  safely  earry- 
)mg  to  their  destination  the  goods  which  the  ship- 
-owners know  are  to  be  carried;  and  further  I  think 
f  that  in  a  bill  of  lading  of  the  present  day  the   ox- 
I  preasbn     **  aeaworthinees  "    or    **  nniea worthiness  " 
\  would  be  used  and   would  be  understood  an  being 
iiaed     with     reference    to    the    wftU-kr>own    extent 
[t^i    the  warranty    as  above    stated*      Now    in    the 
vaiiot  bill  of   lading    the  special    exoeptions    are 
nnmerouJii       Sometimes  you    find   used  very 
I  general    eipreasions,    and    in    parts    fou    find    ex- 
pressions   minutely     detailing    special    injuries    or 
,  injaries  arising  in  respect  of  special  parts  of  the  ahip 
I  or  its  equipment,  bat  for  my  present  purposes  let  me 
the  exceptions  so  far  as  they  are  general  and 
itial.    The  exceptions  are:    '*From   aU  loss  or 
damage  arising  from  the  consequence  of  any  injury 
to  or  defect  in  hull,  tackle,  machinery,  outfit,    or 
appurteoances,  however  the  damage  may  ba  caused, 
notwithsranding  that  tbe  same  may  have  existed  at 
or  at  any  time  before  the  loading  or  sailing  of  the 
Tettel,  and  w heather  the  loss  or  injury  was  occasioned 
by  the  nrghgenoe  of  the  tjffioers  and  crew  before  or 
afrer  «jr  dunijg  the  voyage  or  by  unseaworthiness  of 
the  ahip  at  the  beginning  or  at  any  period  of  the  voyage, 
|irovid«d  all  reaaonable  meatis   had  been  tftken  to 
provide  against  such  unseaworthineinJ^     Now^  that  is 
the  clause  that  we  have  to  construe  in  this  hUl  of 
l*di^  g     In   the  first  plaoe  I  aek  myself  does  that 
mike  it  cle«r  to  me  that  the  general  warranty  of  sea* 
wgcthiness  ia  intended  to  ba  swept  away,  as  it  wonid 
iindonbtedly  praGtically  be  if  you  treat  all  the  special 
^xoeptiQUB  enumerated  as  being  absolutely   without 
limit  ?    In  my  opinion,  not  on  If  is  it  not  dear  that 
that  was  intended,  but  I  think  the  wording  shows 
ibut  the  numerous  and  wide  exceptions  to  which  I 
liave  referred  are  not  intended  to  extend  to  un»ea* 
worthiness  unless  all  reasonable  means  had  been  taken 
to  provide  against  snob  uniea worthiness. 
To  my  mind  the  very  way  in  which  theit  exoeptioni 


are  wound  up  by  referenoe  to  nnBeaworthineiS  pointi 

to  thif,  that  the  shipowners  were,  notwithitaiding 
the  prior  exccfptiona,  intended  to  be  made  liable  for 
iinseaworthiuesf  unless  reasonable  mfans  had  been 
taken  to  provtde  »g*init  it.  and  I  think  therefore  on 
the  constructim  of  thia  bill  of  ladiiig  that  the  list  of 
^xc^ptioni  must  all  betak<*n  trt  be  subject  to  this^  that 
the  shipnwners  were  to  be  under  Itabilitv  as  specified 
as  to  unseaworthicess.  Therefore  it  follows  that  in 
my  opiuion  the  gnt'neral  argument  for  the  reapnnd^nati 
that  the  special  exceptions  must  fltit  have  given  to 
them  their  full  operation,  and  then  that  the  warranty 
fts  to  unseaworthintfss  mn^t  be  cut  down  acoordmgly 
—that  is  to  say^  practically  dentroyed— really  fails. 
I  agree  that  the  construction  which  I  have  put  upon 
thee«  provisions  in  this  bill  of  lading  cuts  down  to  a 
very  great  extent  the  operation  of  the  special  excep- 
ti-*nB,butit  does  not  destroy  the  eff^tof  thoae  suecial 
exceptions*  Cases  were  referred  to  in  the  course _  of 
the  argumefit  before  us  by  way  of  illustration  which 
show  that  th^it  is  so,  and  I  have  no  doubt  th^fct  other 
examples  could  be  given  if  neceisary.  Therefore,  ai 
I  nave  aaid,  the  first  argament,  and  really  the  main 
argument  on  behalf  of  the  respondents,  appears  to  me 
to  fail* 

There    is,    howe?er,    a    farther    argument    that 
has  to  be  dealt  with  on  behalf  of  the  retpondentSi 
and  which  I  nnderatand  was  the  one  acceded  to  by 
Wills,   J,     It  is  said  that  iu  this  bill  of  lading  the 
word  '*  unseaworthiness  **  is  not  to  receive  its  ordmary 
meaning,  but  is  to  be  limited  to  unseaworthineia  of  the 
ship  as  a  ship,  without  special  regard  to  the  cargo,  to 
meet  the  ordinary  perils  of  navigation.    On  considera- 
tion of  the  oasft  I  think  that  it  would  not  be  right  on 
this  bill  of  lading  to  out  down  the  meamng  of  the 
term   "  nnsea worthiness  "  as  contended  for  by  the 
respondents.     In  the  first  plaoe  it  is  important  to 
boar  in  mind  that  this  word  unseaworthiness  is  being 
nsed  in  a  mercantile  document  for  and  by  mercanrite 
men,  and  it  ought  to  receive  wKat  I  have  previously 
referred  to  as    its  now  weU-knowii  meaning  unlet i 
there    are   other    and   overwhelming    considerationi 
which  compel  the  court  to  depart  from  that  meantog* 
Uow,  to  my  mind  there  is  nothing  in.  this  biU    of 
lading,  taken  as  a  whole,  which  prevents  the  court 
from  gi\dng  to  the  word  unseaworthiness  its  ordinary 
meaning,     Ji  the  earlier  words  in  the  clause  in  which 
it  occurs,  the  special  exceptions  to  which  I  have 
referred,  could  be  said  only  to  have  a  limited  opera- 
tion, which  could  only  be  given  effect  to  by  giving  a 
limited  construction  to  the   word  nnaeaworthineia, 
then  I  should  have  felt  more  difficulty  than  I  do  in 
dealing  with  the  present  argument ;  but  I  may  point 
out   that  the  exceptions  cover  di^feota  iu  the  hull 
itself  before,  during,  or  after  the  voyage,  and  if  all 
the  exoepti^^ns  are  to  be  given  their  full  eff^t  the 
woTfi  nnseaworthinf^Bs  cannot  even  have  the  limited 
meaning  that  WiUi,  Jm  seeks  to  give  it,  and  there- 
fore, consistently  with  giving  to  the  special  exceptions 
their  meaning  according  to  their  terms^  you  could 
not  out  d  jwu  the  meaning  of  the  word  unseaworthi- 
ness even  to  the  exteut  pointed  out  by  Wills^  J*     It 
would  take  away  from  the  term  unseaworthiness  the 
whole,  practically,  of  its  meaning.  Then  last  with  regard 
to  the  point  relied  upon  by  WillJ",  J.,  which  depended 
upon  the  expression  used  in  the  bill  of  lading  *-  un- 
senworthiness  of  the  ship  at  the  begianing  or  at  any 
period  of  the  voyage  *'  I  think  that  it  is  not  sound 
to   infer  from  that  phrase  that  it  was  intended  to 
exclude  the  period  of  loading.      I  think  that  the  ex- 
pression **  unseaworthiness  at  the  beginning  or  at  any 
period  of  the  voyage  "  was  a  common  one,  used  not 
with  a  view  of  narrowing  the  terra  **  unsea worthiness,** 
but  with  a  view  of  showing  that  it  was  not  to_  be 
limited.    There  are  cases  in  which  iimilar  expraseicmi 
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haTe  had  to  be  dealt  with  by  the  conrts  in  which  it  if 
shown  that  those  expressions  are  to  haTe  the  foil 
meaning  that  I  am  indicating  now,  and  onght  not  to 
have  such  a  limited  coDStmction  as  is  sought  to  be  pnt 
upon  those  words  here.  For  example,  in  the 
case  of  T?ie  Carron  Park  the  shipowners  had  stipu- 
lated that  they  should  not  be  liable  for  neglect  and  so 
forth  of  their  servants  "during  the  voyage,"  audit 
was  contended  that  '*  during  the  voyage "  would 
only  apply  to  the  time  at  which  the  voyage  commenced 
and  that  at  any  rate  the  voyage  could  not  begia  before 
the  ship's  loading  was  completed.  But  it  was  pointed 
out  in  that  case,  following  other  authorities,  that  the 
expn-ssion,  being  a  general  one,  would  cover  the  period 
during  which  the  ship  had  to  go  from  her  then  berth 
to  the  port  of  loading.  In  fact  the  expression  a 
warranty  of  seaworrhiness  "at  the  beginning  of  and 
during  the  voyage,"  by  itself,  without  any  context  to 
cut  it  down,  would  clearly,  I  think,  cover,  so  far  as 
regards  the  cargo,  the  period  of  loading.  The  fact 
is  that  for  th«  purposes  of  the  cargo  and  of  xhat 
part  of  the  warranty  which  extends  to  the  ship 
being  fit  to  receive  the  cargo,  the  voyage  really 
begins  when  the  cargo  is  put  on  board,  and 
I  think  that  the  primS  facie  meaning  of  the  expres* 
sion  that  we  have  to  deal  with  here  ought  not  to 
receive  another  interpretation,  as  contenied  by  the 
respondt^nts.  To  my  mind  there  is  nothing  to  suffi- 
denrly  justify  us  in  ^ving  it  another  interpretation. 
It  appears  to  me,  therefore,  that  this  argument  on 
behalf  of  the  respondents  also  fails,  and  it  follows 
that  in  my  opinion  the  appeal  must  succeed. 

STiBLnra,  L.J. — I  have  come  to  the  same  conclu- 
sion, unci  substantially  for  the  same  reasons  as  have 
been  given  by  my  learned  brothers ;  but  as  we  ^re 
differing  from  Wills,  J.,  and  out  of  respect  to  the 
very  able  arguments  which  have  been  addressed  to 
us.  I  shall  endeavour  as  shortly  ai  possible  to  sive 
the  general  grounds  on  which  I  come  to  the  conclu- 
sion that  the  appeal  ought  to  be  allowed. 

No IV  we  have  here  to  deal  wi<  h  a  bill  of  lading  which 
presents  difficulties  of  coustraution  on  the  face  of  it.  It 
bears  marks  of  not  having  been  all  framed  at  the  8«me 
time,  but  of  bavmg  been  added  to  or  altered  from  time 
to  time,  probably  to  meet  the  exigendes  of  commerce 
as  variouv  difficulties  arose ;  but  the  general  object  is 
to  limit  the  liability  of  the  shipowners  in  respect  of 
the  general  obligations  imposed  on  them  bylaw.  The 
shipowners  contract  to  deliver  the  goods  in  good  order 
and  condition  at  the  port  of  diseharge,  but  they 
except  from  such  liability  various  matters,  and 
amongst  others  all  damage  arising  from  the  conse- 
quences of  any  defect  iu  the  hull  or  machinery  or 
other  appurtenances  of  the  ship,  "however  such 
damage  may  have  been  caused,  and  notwithstanding 
that  the  s^me  may  have  existed  at  or  at  any  time 
before  the  loading  or  sailing  of  the  v«'Ssel.''  Now, 
stopping  there,  it  is  contended  on  behalf  of  the 
resp«'ndent8  that  if  those  words  stood  al me  they 
woidd  be  sufficient  to  exonerate  the  shipowners  from 
liability  by  reason  of  unseaworthiness  of  th«  vessel, 
which  is  one  of  the  liabilities  attachtfg  by  law. 
Cases  were  referred  to  to  establish  this,  and  it  may  be 
that  such  would  be  the  i-ffect  of  the  clause  in  the 
absei'Oe  of  any  context  But  in  construing  d  »cnment«, 
especially  documents  of  this  kind,  it  is  not  safe  to  deal 
with  the  contract  piect»meal,  but  one  must  examine, 
in  ascertaining  the  meaning  of  one  portion  of  it, 
whether  there  is  any  context  that  follows.  Now  in 
the  later  portion  of  the  document  we  fiud  that  it  pro- 
ceeds "  whether  any  of  the  penis,  causes,  or  things 
above  mentioned,  or  the  loss  or  injury  arising  there- 
from, be  occasioned  by  the  wrongful  act,  aefault, 
negligence,  or  error   in   judgment  of  the  owneri. 


masters,  officers,  pilots,  mariners,  crew,  engineers, 
stevedores,  workmen,  or  other  persons  employed  in  or 
about  the  ship,  or  otherwise,  and  whether  before  or 
after  or  during  the  voyage,  and  for  whose  acts  the 
shipowner  would  otherwise  be  Uable.  or  by  unsea- 
worthiness of  the  ship  at  the  beginning  or  at  any  period 
of  the  voyage,  provided  all  reasonable  means  have  been 
taken  to  provide  against  such  unseaworthiness  or  by 
auy  cause  whatever."  This  portion  of  the  document  is 
not  introduced  for  the  purpose  of  enlarging  the  penis, 
oaoses,  or  things  which  are  to  be  exceptt^d,  becaase  it 
begins  by  a  reference  to  "  the  perils,  causes,  or  things 
above  mentioned."  The  object  of  it,  therefore,  must 
be  to  defiue  the  limits  of  exemption  with  reference  to 
the  perils,  causes,  and  things  which  have  been  already 
mentioned  in  the  prior  part  of  the  bill  of  lading. 
Consequently  it  seems  to  me  that  the  earlier  part  of 
the  document  cannot  be  read  in  the  wide  sense  in 
which  the  respondents  desire  that  it  should  be  r*^ — 
as  excludi«>g  idl  liability  whatnver  on  the  part  of 
the  shipowners  by  reason  of  unseaworthiness.  I  think 
the  two  portions  must  be  read  together,  and  so  reading 
them  I  01  me  to  the  conclusion  that  the  shipowners 
w*-re  to  be  liaUe  in  respect  of  unseaworthiness  unless 
all  reasonable  means  had  been  taken  by  them  to  pro- 
vide against  it. 

Now,  that  being  so,  the  question  arises.  What 
is  the  meaning  of  the  word  "  imnea worthiness  "  P 
The  learned  judge  in  the  court  below  says  that 
it  admits  of  two  meanings — one  relating  to  the 
fitness  of  the  ship  to  encounter  the  perils  of  the 
sea,  and  the  other  including  not  only  that  fitness 
but  idso  the  fitness  of  the  ship  and  her  equip- 
ment to  carry  the  particular  goods  with  which  she 
is  to  be  loaded.  The  learned  judge  arrives  at  the 
cenclnsion  that  the  word  imseaworthiness  is  appro- 
priate with  referencH  to  both  species  of  fitness,  and  in 
that  I  agree  with  him  He,  however,  comes  to  the 
conclusion  that  iu  this  particular  bill  of  lading  it  is 
limitt'd  to  what  he  calls  the  narrower  sense  of  sea- 
worthiness— ^namely,  that  which  relates  to  the  unfit- 
ness of  the  ship  to  encounter  the  perils  of  the  sea.  I 
am  unable  to  agree  with  the  learned  ju^^ge  in  that 
rt-spect.  Looking  at  the  object  of  this  clause,  I 
cannot  doubt  myself  that  the  shipowner  intended  to 
exempt  himself  as  widely  as  posidble  from  liability, 
and  that  the  meaning  was  that  everything  which  the 
term  "unseaworthiness"  would  appropriately  cover 
was  to  be  within  the  exemption.  But  it  is  not 
necessary  absolutely  to  decide  that.  On  this  portion  of 
the  document  it  must  be  admitted  that  some  meaning 
is  to  be  attached  to  imseaworthiness.  If  the  more 
limited  meaning  is  to  be  attached  to  it,  then  it  is  said 
that  the  earlier  portion  of  the  document  still 
remains  in  force,  and  that  excludes  all  liability  in 
respect  of  the  fitness  for  the  carriage  of  particular 
goods.  I  am  unable  to  assent  to  that  contentioQ 
for  when  we  find  that  the  words  in  the  earli«*r  part 
of  the  document  are  suffioient  to  «-xclude  all  liability 
for  any  unseaworthiness  in  the  widest  sense,  and 
when  we  find  in  the  document  a  context  whioh 
shows  that  it  cannot  have  such  a  wide  meaning  and 
that  it  must  •  ertainly  not  be  taken  to  include  unsea- 
worthiness in  the  narrower  sense,  then  it  seems  to 
me  tnat  it  cannot  be  intended  to  exclude  unssa* 
worthiness  in  the  wider  sense.  At  all  events  it 
is  c**rtainly  in  accordance  with  the  cases  already 
referred  to  on  the  part  of  the  shipowner  that 
when  he  desires  to  relieve  himself  of  a  common  law 
liability  he  must  do  so  in  plain  and  unambiguous 
laiguage.  The  result  is  that  either  unseaworthiness 
must  M  read  in  the  wider  sense  or  else  that  the 
unfitness  of  the  ship  with  respect  to  the  cargo  to  be 
carried  ii  not  to  be  ezdndecL  Li  either  mw  tht 
shipowners  falL 


Vol.  LH. 


[Sac.  5, 1MB.J 


THE  WEEKLY  REPORTER. 


ii 


High  Coitet. 


PULSFOfiB  V*  DET£EfI8H* 


HiQH  OoimT. 


Appeoi  alimoA 

Svlidtori,  FtiM,  Koicot;,  <t  Co.,  lor  BateiotUt  Warr, 
ct  tFijnjftwrji;  Liverpool ;  E&tvcliff^a,  Jlatitkt  cfe  Co.,  for 
EiU,  jyickinion,  Dkkinaon,  c£  Hill,  lAv&tpQoU 


RifiJ  Court  Of  3»M«tC«. 

|y«weU,  J,  (  ^^'^  ^^  *r  1903. 

PtrxSFOED  r.  DEVSmSH.  (a,) 

G?mpansf— Foianfari^  teinding  up— DehU— Dnt^  of 
Uqaid^kyr—  Nerjliff^ce-^  Li'abiliitf^  Cmitmnifs  Act, 
im2  i;l^  S:  2S  VicL  c.  B3),  m  !07,  133,  13a,  14$— 
Compank^  Act,  1900  (63  *C^  61  rfd*  c.  48J,  «.  25. 

jT?**  UqmHaim-  of  a  comptiny,  knowing/  of  a  dvht  due  by 
ihe  cutnpanff,  and  having  aafficimt  assets  in  Ms  hands, 
did  HOit  on  ih^  tmnding  up  of  the:  company,  priy  the  said 
deU.  The  creditijr^  upim  Shearing  of  the  dmoluiioH  of 
thewmpttny  and  the  diUrtbtUiOn  r>/  awteii,  brought  an 
udion  &ff&in9t  the  iititiidiitirr  for  brmch  of  hig  »tatuiorij 
duttf  in  mi  prtfviding  for  thi  dairm  of  the  crediUtn,  and, 
further^  dmmed  dammjt§  agaimt  him. 

Held,  that  the  liquidator  wus  iiabk* 

By  an  agr^meut  in  writing  of  the  2nd  of  Harcb, 
1900,  betwi?4tii  tbe  pmiotiff  Pabfotd,  as  agent  for 
»od  on  bi-h«If  of  hh  co-pUiiititf^j  the  Society  Centrals 
d*EVcitfidte  et  de  Lampes  a  IncandesceDoe  (a  French 
eotnp^nj )  of  the  one  part,  and  tbe  Hiram  8.  Miiiirii 
EUemcoi  Oorporatjon  (Limited)  (hereafter  Q^iUd  the 
Bcetkieoa)  of  tJie  ottior  part,  it  waa  agreed  that  the 
ItOHDieatBbould  a«  from  the  date  thareof  have  the  grant 
from,  the  pUmtiffij  aa  bent»ficial  ownera  of  a  licenoe  to 
tnake,  lue,  atid  exerdse  a  (lartain  inveution  during  thw 
i]ii€2iptred  reaiduu  of  tbe  tarm  ol  the  letters  patent  ia 
naepect  thereof  at  a  rent  of  £300  a  ^ear,  the  paytnonta 
for  19U0  aad  1901  to  be  mad^  uq  the  aigi^ing  tiiereof, 
and  the  oext  payment  on  the  lat  of  March »  1902,  and 
rabarqiien^  aonnal  p*ym«nt«  on  tlie  Ist  of  M^roh  of 
each  year.  It  waa  alao  agrf^ed  that  the  aaid  agreement 
ahould  be  deem*^d  to  be  a  contract  made  in  Knglaud, 
and  ihtmld  he  governed  and  con«tniel  aocordi  g  to  the 
lawaof  England*  The  payment  for  the  liaeiic«  for 
1000  and  1901  wm  made  to  the  plaintiff  Pulaford  on 
th«iaigiuijg  of  the  agreements 

By  wiittt?n  ttgrovmexit  of  the  22nd  of  January,  1901, 
between  ihe  liueoBees  and  the  Maxim  Electrical  and 
EogfoeeFiag  Co.  (Limited),  the  lioenaeca  agreed  to 
■ell  their  bmsraess  ondHrtttking  and  aasets,  including 
boi'k  debti  and  tb©  fnll  beutfit  of  all  agree meuta 
whieb  were  then  Tested  in  the  lioenieea  or  wherein 
tbe  licensees  had  directly  or  indiregrly  a  beneSdal 
interest,  and  alio  all  other  agreemeDta  t;onnecl;ed  with 
tbeliuen-ees'  bnaineat,  wh  ere  under  tiie  licwnaeea  were 
entitled  td  any  bentsfitj  to  the  aaid  electrical  engineer- 
ing company. 

it  wai  further  provided  that  the  aaid  company 
would  pay  and  discharge  aJl  the  trade  debts  and 
liabdit^i^a  ot  the  licenaeea  of  every  kind  in  due  course 
of  buainesa,  and  withm  ai^c  months  from  the  date 
thereof  would  carry  out  and  cjiuplete  all  tbe  ezi«t- 
ing  13011  tracti  the  licensees  mtght  have  tnter^d  into 
and  would  indemnify  the  licensees  agninst  all  daims 
And  reiponaibiiltiea  arising  out  of  the  di^bts,  lisbilities, 
and  oon tract*.  For  the  purpose  of  carrying  out  thia 
a^jretmeat  the  lio^nioes  went  into  volnn tar y  liquid* 
fttimi  early  in   M&roh,  1901,  and  the  defendant  waa 

(a,)  Exported  by  J,  H,  Da^irBj  Esq»,  Bamster- 
at-Law* 


appointed  the  Hqnidator  an  d  waa  authorised  when 
and  so  soon  aa  the  debrs  aud  liabilities  of  the  hcenaeea 
had  been  paid  and  aatiafied  to  distribute  among  the 
oontributories  of  tbe  liceuseea  the  number  agreed 
niam  of  fully  paid-up  shares. 

The  dfjfendaut  accordingly  proceeded  to  divide 
auch  aharea  among  the  shareholders  of  the  licensees. 
Prior  to  his  appointment  as  liquidator  the  def^-ndant 
had  been  a  director  of  the  lioenaees,  and  had  on  their 
behalf  sign^  the  agreement  of  the  2nd  of  March, 
1900,  with  the  pi  si  u  tiff,  and  the  defendant  oon- 
aequently  had,  aa  the  plain nffa  contended,  both  as 
director  and  liquidator,  full  knowleige  of  the  pro- 
Ttaioua  of  that  agreement  and  of  the  plaintiffs*  rights 
nodnr  it, 

Neither  of  the  plaint  iff d  at  any  time  Teoeived  notice 
of  the  hquidationf  or  saw  the  advertiaements  which 
were  inserted  in  six  London  papers  calnng  upon 
creditor  a  to  aend  m  their  claims. 

In  April  and  May,  1900,  tbe  plaintiff  Palaford*  as 
4gent  for  the  plaintiff  company,  supplied  the  licensees 
with  lamp*  to  the  T*lue  of  £124,  and  that  sum  waa 
owing  to  the  plaintiffs  at  the  date  of  the  voluntary 
liqiudation» 

Tbe  defendant  wrongfully,  and  in  breach  of  his 
duty,  aa  the  pluutifft  now  contended,  as  liquidator, 
miide  no  provision  either  for  the  pUiuiiffd'  rights 
under  the  agreement  of  the  2nd  of  MEtrch.  1 900,  or 
for  their  claims  in  respect  of  the  sum  of  £124  and 
distributed  ttie  assets  of  the  licensees  without  making 
such  provision. 

The  creditors  of  the  licensees,  other  than  the 
plaintiffs,  were  paid  in  full^  and  the  assets  in  tbe 
liquidation  wer^  more  than  suScient  to  pay  the 
plain  tiff d  also  in  full, 

'On  the  6th  of  August,  1901,  an  account  purporting 
to  a  bow  the  manner  m  wbich  the  liquidation  had  b€en 
couduotedf  was  laid  before  a  general  met^tiug  of  tho 
licenseei,  and  on  the  following  dav  tbe  defendant 
made  a  ri^tnm  to  the  registrar  of  such  meeting  having 
been  held,  and  ou  the  7tb  of  Novemb-^r,  on  the  expira- 
tion of  cne  statutory  three  months,  the  lioensf^es  were 
deemed  to  be  dissolvc^d.  Neither  of  th»  plain tiffa 
bad  notice  or  knowledge  of  the  liquidation  until  June, 
1902,  nor  of  the  dissolution  of  the  license ea  till  a  later 
date. 

The  plainti^  now  claimed  £1,300  damages  under 
their  agreement,  and  £124  for  the  lamps  supplied. 

It  appeared  from  the  defend i^t*s  evidence  that  he 
had  no  knowledge  whatever  of  tbe  plaintiffs*  claim 
for  the  latnpi*  and  that  beyond  icaerttng  the  adver- 
tiaements  in  the  tix  newspapers  aa  abcive  stated  he 
had  done  nothing  to  ascertain  who  were  the  creditora 
of  the  lioeuBCes,  and  had  not  paid  a  single  creditor, 
but  had  left  everything  to  the  new  company,  relying 
on  tbeir  covenant  in  the  agreement  of  the  2:^nd  of 
January,  190L 

Gore-Browni,  KX\^  and  S,  E.  Earh.  for  plaintifflp — 
We  have  no  statutory  remedy,  the  old  company  being 
dissolved,  neither  can  we  apply  to  tbe  court  under 
section  138  of  the  Act  of  l@ti[|  aa  extended  by  st-ctirm 
25  of  the  Act  of  1890.  Uu^er  section  133  of  the 
Companies  Act,  1862,  the  hquidator  ha^  a  statutory 
duty  to  distribute  tbe  aiseta  of  the  company  pari 
pa4su  among  the  creditors  :  Il*is»  v»  Bugge'Fnce,  24 
W,  fi.  7S6,  1  Ex*  D*  269  ;  In,  rt  London  and  Cah- 
donian  Marine  Insurance  Vo*^  27  W.  B,  713,  11  Ch.  D, 
140. 

Upjohn,  K.C*t  and  A*  Adatfa,  for  the  defendant. 
— Tbe  caie  is  covered  by  Ktunoles  v.  Scott  39  W*  E. 
523,  [1991]  1  Ch.  717.     The  statute  did  not  impose 
any  duty  on  the  liquidator  except  as  f ar  fti  hia  own 
piinap^  were  ooncemedi 
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Hi0H  ConB¥. 


FAEWELLf  X,,  laid  that  th%  pteaeni  oaae  oould  be 
diaticgniehed  from  Knoide^  v.  *9co£f.    The  defendant 
as  liqaidfttor  took  ita  ateps  to  aacertain  what  debts  the 
oompiray  owed  fi^tcept  by  inaerting  advertiHeineatA  In 
tix    London  papers.      The  defendant  knQW  ot  the 
plidntiffs'  claima  nnder  the  agreement,  bat  he  said  he 
wsa  not  aware  that  the  lampa  had  been  snpplied,  as 
he  never  examined  the  bciokfl.     He  did  not  pay  ooe 
Bin^Ie    creditor,    but    apparently   relied    upon    the 
covenant  by  the  pnrchasmg  C0QipaJiy«     Ht)  receired 
the  purchase  comsideradon,  and  diatributad  it  among 
the  ihareholdera   of    the  old  company,   he   hitnaelf 
recemng  over  2.000  ahares.     A  more  grosi  derelict  ion 
of  duty  on  the  part  of  a  liquidator  he  had  aeldom 
heard  of.     The  question  niffv  aroae^  Waa  the  defendant 
under  any   liability   to   the   plain tiffi,  the  company 
having  been  diaaolved^  and  the  plaioti^  not  having 
known  anything  abont  the  liquidatiLm  ?     It  woulil  be 
shocking,  in  bia  opiuiou^  if  no  remedy  exbted,  and 
he  was  gUd  to  think  he  waa  able  to  find  on^.     Section 
133  of  the  CTompaniea  Act,  1B62,  provided  that  npou 
the  voluntary  wiuding  up  of  a  company  tbe  property 
of  tbe  company  should  be  applied  im  iiatia' actio u  of 
its    liabilitiea  pfiri  passu f   aud   that  the  liquidators 
should  pay  the  debts  of  the  company  and  adja«it  the 
ligbta  of    the    oontributories    amongat    thema elves. 
Section  13B  of  the  same  Act  provided  that,  where  a 
company    was    being    wound    up    voluntarily,    the 
liquidafcora  or  any  contributory  might  apply  to  the 
court  to  determine  any  queetioa  arising  in  the  matter 
of  tbe  winding  up,  aud  by  section  26  of  the  Companies 
Act,    1000,   that  power  was  extended  to  creditors. 
The   effect  of  these  sections  was,  in  his  opinion,  to 
impose  a  statutory  duty  on  the  liquidator  to  pay  the 
debts  of  the  oompaDy  and  to  provide  a  remedy  for 
oreditori  by  application  to  the  conrt  so  long  as  tbe 
liquidation  wav    actually  going  on»   but  when  the 
company  was  finally  dissolved  there  was  no  longer 
any   remedy  under  the  Act,      When  tbe  statutory 
remedy   was   thus  goue,    then,  in  his  opiiiion,    the 
ordinary  rule  applied  that  the  common  law  remedy 
remained  to  the  creditor^  and  he  could  bring  what 
used  to  be  called  an  ' '  action  on  the  caae  "  :  J2ojs  v. 
Eaggt-Prkt.    The  direction  to  the  liquidator  by  the 
Act  of  1562  was  not  limited  by  time,  and  the  *luty 
impoaed  remained  though  the  company  was  dissolved. 
Th»t  waft  the  view  of  James,  L,J*|  in  In  rt  London 
and  Caledonian  Marine  Insurance  Co*     In  the  case  of 
Knowle^  T.  Scott  th»  liquidation  was  still  pending  and 
the  contributory  there    had    his  statutory  remedy 
Eomer,  J.,   there  eaid :    **  All  I  hoid  is  that  the 
liquidator  is  not  liable  to  an  action  for  damages  for 
delay  in  performing  his  duty  when  that  delay  was  not 
wilful  or  fraudulent  and  in  no  way  arose  from  mala 
fid^^  on  hia    part/'    The  Lord  Justice   had  not  to 
consider  the  clroainatanceB  which  had  to  be  coneidered 
in    the    present    case,    tbe    company    having    been 
dissolved  and  tbe  statutory  remedy  lost;    Toe  plain- 
ti€s  bad  not  chitrged  frandi  and  he  did  not  tb^refore 
rest  his  judgruent  on   fraud  ;  but  it  was  difliiult  to 
eee  how  any  liquidator  could  honestly  piirmit  himawlf 
to  bring  about  a  diaaolutiou  of  a  company  when  he 
knew  that  a  large  d^bfc  of  that  company  remained 
unpaid.     Further,  the  liquidator  had  not  attempted 
to  compel  the  new  company  to  perform  its  obligation 
of  payment  of  such  debt,   though  he   was  himself 
interested  as  a  shareholder  in  the  new  company. 
^  The  result  is  that  I  hold  the  defendant  to   be 
liable,  his  iiahiUty  extending  to  the  amount  payable 
under  the  agreement  of  the   2nd   of  Marcb^  19O0, 
iuhject  to  the  naual  discount,  and  to  the  amount  dne 
for  the  lamps  aupphed^  which  will  be  reduced  to  a 
jhilling  ii  tbe  lamps  he  reatored  to  the  pUmtiffe, 
SoUdtors  forplainti£FB,  Braly  ^  Macdmald. 
Solidton  for  defendantt,  TfrrtUt  TerreU,  S  Varletf. 


May  4,  1903. 


Chan.  Div.  i 
Farweli,  J*  j 

In  re  CoRBETT, 
COEBETT  V.  ViaCHSUTfT  COBKAM.   {a.) 

Will — L^ac^ — Sttkequent    gi/t—Fafikidar  purptm-- 
Adtmpimu 

A  testfxtffr  hj  hU  wUl  ^ate  a  sum  fi/  £10*000  fa  ihe 
trtiittes  of  the  endowjtietit/und  of  a  hoipilai,  SnhsequcfU 
(9  the  date  of  his  will  he  setit  a  cheque  to  tht  trti$teei  /or 
th  mm  f>f  £10,000, 

Held,  that  the  legacy  in  the  mil  wm  for  a  paHkular 
purpose f  and  vfai  adeemed  hy  thf  mb^^uent  gift  of  the 
mmc  sum  in  the  leHtitor^s  H/dime* 

The  testator,  John  Oorbett^  by  hii  will,  dated  tho 
orh  of  May«  189S,  made  inter  alia  the  following^ 
bequest  :**  I  bequeath  tbe  following  churitable  lega- 
cies, for  «»hioh  iha  receiptB  of  tbe  treasurer  or  other 
proper  ofliot^r  of  tbe  re8pi*ctive  institutions  hereinafter 
iiamed  shall  be  suflOl«ient  diacnarget — that  is  to  aay,  to 
the  trustees  of  the  Infiriuary,  Worcester,  £1*000  ;  to 
tbe  trustees  of  the  endowmrtnt  fund  of  tue  O^rbett 
Hospital,  Stourbridge,  £10,000/* 

On  the  66h  of  Auguat,  1900,  the  testator  wrote  to 
Lord  Cobham,  who  wai  one  of  the  trustees  of  the 
hospital,  in  the  fi>llowing  terms :  *'  I  am  desirous  of 
r  ft  deeming  a  promise  which  I  think  I  made  some 
time  ago  to  advance  a  sum  of  £10,000  in  addition  to 
the  sum  I  have  already  advanced  to  endow  the 
bospital  in  which  I  am  interested  at  Stourbridge,** 
Sabs-quently  the  testator  sent  a  cheque  for  the  anm 
meotioned. 

Testator  died  on  the  2Snd  of  April,  1901,  amdliit 
wdl  was  proved  on  the  30 tb  of  October,  1902, 

Tbe  queBtion  to  be  determined  was  whether  the 
gift  of  £10,000  made  by  the  testator  operated  ai  an 
ademption  of  the  legacy  of  £10,000  bi^ueathed  in 
tbe  will. 

Upjohn,  K,C  and  Henderson,  for  exeentori* — TMa 
was  a  gift  for  a  particuW  purpose,  and  the  legaoy  is 
therefore  adeemed:  Dehezc  v.  Mant,  2  Bro»C.  C»  l6o; 
In  re  Pollock,  Pollock  v,  Worrall,  2S  Oh,  J).  552.  33 
W,  R.  DisT*  242  ;  In  re  Ff^etcher,  Oillinga  v.  Fktcher, 
36  W.  E,  811,  38  C!h.  D.  373 ;  In  re  Smythie^,  Wetftn&n 
V.  SmythieM,  51  W.B.  284,  [1903]  1  Ch,  %m. 

Butcher,  Kj7.,  and  W,  L.  Michardi,  for  the  defend- 
aiitfl,  ref**rred  to  Roper  on  Legacies  (4th  ed*),  p*  3S1  j  j 
Mon^k  V.   Lmi  Monck,  1    B.  &  B,  298 ;    MmeweU  w. 
BentifU,   ;S   Atk.  27  ;  Fankhur$t   t*  HowtU,  19  W.  E, 
312,  L.  E.  6Ch.l36. 

Upjohnt  K,C,i  replied* 

Fajiwell,  J,,  stated  the  facts  and  continued :  Tbe 
testatot  made  two  consecutive  gifts*  One  was  ''To 
the  trustees  of  the  In£rm»ry,  Worcester,  £1,000,"  the 
other  was  the  gift  in  question.  The  first  one  wai 
obviously  a  general  gift,  but  the  object  of  the 
testator's  bounty  in  the  second  one  was  the  endow- 
ment fund  of  the  Corbett  Ho^pitah  The  trustees 
could  not  do  wh^t  they  pleased  with  it,  becauAQ  they 
were  precluded  from  spending  it  and  were  bound  to 
use  it  on  an  endowment  fund,  using  only  the  inoome 
thereof*  I  suggested  to  the  learned  counael  in  argn- 
meat  that  if  there  were  a  gift  to  trustees  for  thfl 
purpose  of  apprenticing  A*  B.,  a  stranger,  of  a  anm 
say  of  £1 ,000,  clearly  that  wuuld  be  a  particular  gift^ 
So,  axain,  to  the  trustees  for  the  purpose  of  making 
an  endowment  fund  for  A*  B*,  a  stranger,  and  then  to 
bis  children,  in  my  opinion  that  would  be  a  particular 
purpose.  The  case  of  In  re  Smythi^^  beforu  Swinf  ^lU 
Eady,  J*«  does  not  really  touch  tbii  point,  beeaui  ^ 


(«*)  Biported  by  J.  H.  DAVTBap  Esq., 
at^^Law, 


BarrieterJ 


m. 


(Sae.  S,  UOa,] 


THE 


reporter; 


High  GoimT. 


Oboiton  v.  Staktba, 


High  CtoxmT. 


that  cftsa  went  an  the  fact  of  a  gift  tD  A*  in  tmst  for 
B.i  an  iQf&nt  to  whom  the  teetfttot  w&a  not  in  Joco 
^xirefitis.  The  creatton  of  the  fund  here  is  a  caie  of 
perpetuity  lor  a  particular  departmeat  of  the  hospital, 
and  E}Ot  for  ita  gBueral  purpoaes*  Xn  my  opinion  ^ 
thereforei  the  gilt  id  the  will  is  for  a  partLcuIaT  pui'^ 
poKp  and  the  eubsequent  gift  of  the  £tO»()OQ  operates 
u  an  ademption* 

Solidtotfl*    Growderi,    Viztitrdj   ^h    OMhfim;    A.  E. 
Bakt  for  Harwurd  *fi  </o.,  Stonrbridge, 


(K^c^edrJ.)    !  July  31, 1903. 

IivMuTtiJiCft  mariti^^^Con^trtidive  toial  Ims  tiuly — Sue 
<iful  labour  clan^e — -Clairfi  by  Ufiderwrtttr^  for  "m^th 
and  iabifur  done^  i^r  as  saivori — t^rmmm  Ima^Mari- 
ttfne  law* 

A  m$Ml  WQi  inmrtii  ugain$t  total  undjor  const rudi re 
foloT  iots  etf/|f,  iitid  the  policy  coniuined  the  sue  and 
Jahmsr  cTmme*  During  the  contimtanct  ^f  the  policy  the 
WMdwns  stranded  and  the  erem  left  her.     Be/ore  the 

^tn*1*fe^»'  re^fresfffitathfes  arrived   to  iakt  char  if  n  of  the 
ve$»et  tonsiderabh  damage  was  done  hif  looting*     The 
iiuureri,  tkrimgh  a  contractor  on  the  t*o  cure  no  pay 
#y^£am>  rawed  IA«  vessel  and  brotight  her  into  port*     The 
insurers  chimed  /or  an  award  a9   »alvors  or  for  an 
aTJwuni  for  work  and  labour  done. 
Heldt  that  thttre  was  ntt  conitrucHvc  total  loss,  and  that 
the  umierwrUers  loere  not  entitled  to  an  award  as  salvors ^ 
and  that  Hkere  ic^oa  no  cormmn  law  ritfht  to  recover  * 
■    The  Piokwiek,  16  Jurist  6G9»  distinffuishtd. 
Action  tned  in  the  commercial  co  ut  t  b  ef  ore  Kenne  ^y , 
J,,  iittiflg  with  a  jury. 
TMa  was  an  action  bronght  to  recover   an  for  a 
eoinstmctire  total  Ions  od  a  policy  of  mtuine  iciiurtinGei 
I  dated  the  30th  of  An^ast,  IROO.  on  the  veaiL'!  Izidoro 

^K  Aniunes^  The  plaintiff  wai  the  mortgagee  of  the 
^1  YMoeL,  and  the  defendant  wai  an  utider writer  at 
*  Lloyds.     Of  the  mortirage  debt  there  remained  due 

and  owing  the  sum  of  £e»000* 

The  puliey,  which  wmi  for  **  twelve  calendiir 
monthii  say  from  the  20th  of  September,  l^^OO^  to  the 
19th  of  September,  1901^  both  daya  incluBive,  date  of 
leaTing  P*ra  or  from  expiry  of  voyage  poUcy  whilst 
in  liven  eoid  baaini  of  the  Ama^ion/^  contained  the 
following  claupei :  <'  The  said  ihip,  &o.i  gonds  and 
mfiTofaandiitei,  i&c.  .  .  *  are  and  ehall  be  valtied 
at  £5,9^0 ;  on  hull  and  materiaU  valued  at  i'9,U00, 
machinery  and  boilenj,  &o„  valued  at  £5,000— £14^000- 
Thii  insurance  is  agaioit  the  riak  of  total  and  or 
ooxistractiv©  total  iosa  of  vessel  only";  **  ,  .  , 
and  in  caee  of  any  loss  or  miEfortune,  it  shall  be  law- 
fnl  to  the  Aiiuredp  their  factort,  iervants  and  assigns, 
to  ane^  labour  and  travel  for,  hx^  and  about  the  defence, 
safeguard  and  recovery  of  the  said  goodi  and  merchnn- 
di/eip  and  the  ship,  &c.  *  *  /'  *' Warranted  never - 
Ibelen  free  of  capture,  seizure,  and  detention,  &c. 
•  •  •  piracy  excepted  .  ,  ,  *' ;  "  The  insured 
Yslne  shail  be  taken  as  the  repaired  value  in  aicettain- 
ing  whether  the  vetiel  is  a  oonetructive  total  loii/* 

The  facta  w«re  as  follows  :  On  the  18th  of  May» 
1901,  the  IzidoTO  Antunes  ran  on  a  bank  in  the  Kiver 
Amaeon^  Twice  a  day  the  vessel,  with  the  exception 
of  the  awDing-deck,  promenade  deck,  and  part  of 
thm  fore-part  of  the  vessel  was  submerged  by  a  four- 
knot  tide* 


(a.)  Keported  by  W-  T.  Tcmxeir,  Ksii,,  Barrister- 
at^Law. 


The  crew  landed  and  encamped  on  the  sliore,  which 
was  half  a  mile  distant  Oa  the  19th  of  May  they 
left  for  Para,  leairing  six  men  to  guard  the  vessel. 
This  gnard  was  withdrawn  on  the  23rd  of  May.  since 
the  owners  considered  it  was  the  duty  of  the  under- 
writers to  guard  the  vessel,  as  thp  former  alleged  the 
vessel  to  be  a  constmctive  total  lose. 

On  the  8th  of  June  the  representatives  of  the 
nnder writers  arrived  and  took  charge  of  the  Teaiel, 

Between  tbe  23rd  of  May  aod  the  Sth  of  Jtme 
the  vessel  had  been  looted  by  the  inhabitants  of  the 
banka  of  the  Amazon,  who  remoived  a  large  quantity 
of  flttioga,  deck  planks,  iSbo.,  causing  considerable 
damage. 

Tbe  defendants  ratied  the  vesiel  through  one 
Faria  Barhosa,  contractor,  on  tbe  **  no  cure  no  pay  ^' 
priociple,  and  brought  her  into  Para, 

The  plaintiffs  claimed  as  for  a  constructive  total 
loss  and  alleged  that  notice  of  abandonment  had 
been  given ;  tbe  defendants  denied  the  constr active 
total  loss  or  that  notice  of  abandonment  had  been 
given,  or  that  the  loss  wan  caused  by  perds  ininrei 
agatast,  and  alleged  that  the  loss  was^  caused  by  the 
wilful  act  and  default  of  the  insured  in  withdrawing 
the  crew  from  the  vessel  when  stranded  aod  by 
taking  no  steps  to  r'^'^tect  the  vessel  from  further 
damage.  The  defend  ant  a  counterclaimed  (1)  for 
£4 J  500,  the  expense  incurred  in  raiding  and  bringing 
the  vessel  into  Pam ;  {2)  for  such  an  award  as  salvors 
as  might  be  just. 

The  jury  retomed  the  following  Endings:  The 
reasonable  cost  of  raising  and  taking  the  vessel  into 
Para  would  be  £3,500 ;  the  costs  o(  repair  at  Para 
would  be  £6,000 ;  the  reasonable  cost  of  repairing 
the  damage  caused  by  plundering  would  be  £3,000  j 
that  the  damaga  cans  ad  by  pluDdering  was  all  done 
prior  to  the  8tU  of  June ;  that  the  under  wtiters  did  not 
have  the  opportunity  of  preventing  the  plundering,  bot 
that  the  owners  could  have  prevented  the  plundering 
to  the*  full  extent. 

ffamiltmt  E.G.,  and  Maurice  Eillf  for  the  defendants. 
On  the  connterclaim  the  defendants  are  entitled  at 
common  law  to  recover  the  expense  incurred  in 
raismg  the  vessel  and  bringing  her  into  Para  ai  work 
and  labour  done  on  an  implied  promise  to  pay.  If 
tbe  defendants  are  not  entitled  to  recover  at  common 
lawi  then  under  the  maritime  law  they  are  en  tided 
to  an  award  as  salvors.  AU  the  elements  of  salvage 
are  present,  and  the  mere  fact  that  the  defendants 
had  an  interest  does  not  of  itself  disentitle  them  to  an 
award  as  salvors, 

Bcrtdton,  K.C,  and  Loehnis,  for  the  plaintiffs,— The 
def endante  cannot  recover  for  work  and  labour  done. 
If,  however,  they  can  recover,  they  were  the  **  factors, 
servants,  or  assigns  "  within  the  meaning  of  the  sue 
and  labour  clause,  andean  b^s  paid  ;  but  under  the  ioe 
and  labour  clause  the  defendants  would  have  to  repay 
snoh  amount  to  the  plaintiffs,  and,  therefore,  ti> 
prevent  circuity  of  action,  the  defendants  canuot 
recover.  The  services  rendered  were  not  salvage 
services.  Further,  since  the  defendants  are  under- 
writer S|  and  had  an  interest,  they  are  not  entitled  to 
an  award  as  salvorsi 

The  following  cases  were  cited ;  The  Piekwick,  10 
Jut.  660 ;  The  Liffey,  oS  L.  T*  351  ;  Newman  v. 
WalterB,  3  Bos.  ^  P,  612;  Toiale  v.  The  Great 
Eastern^  2  Eep.  Haririrae  Law  Oaaes  148 ;  The 
Bannibaly*  Tht  Qut^i,  K  E/2  A.  &  E.  53, 16  W.  K.  Ad. 
Dig.  20;  The  Blnirmore,  [1893]  A.  C,  593;  Johnston 
it  Co.  V,  Hogg  and  Oth^^s.  31  W.  E.  7ti8,  10  a  B.  D, 
432;  Th€  Soltvag  Frifirja,  U  W,  R.  Dig.  153,  [1996] 
P,  120;  UzieiU  db  Co.  r.  Boiton  Marine  In4urai^4  Co^ 
33  W,  E-  293,  IS  Q.  B.  D.  11 ;  J^an  Laun  v,  Th^met  and 


ie 


THE  WEteKLY  REi^ORtER. 


[D«!.  5,  iws' ]        VoL  lil. 


HiaH  Court. 


Crokok  V,  Stanibr. 


High  Ck)TmT. 


Mersey  InBuranee  Co.,  ante,  p.  59;  Wegtem  Imuranee 
Co.  Y.  PooU,  8  Oom.  Ois.  108. 

Kbnvsdt.  J.— In  this  case  the  jury  have  oome  to 
the  oouolu«ion  that  the  vesiel  was  not  a  constnictive 
total  loss,  and  it  only  remains  for  me  to  deal  with 
the  ooonterolaim.    Tbda  is  a  oonnterolaim  in  respect  of 
services  rendered  to  ttie  insured  vessfl,  and  the  per- 
sons who  put  forward  the  claim  are  the  underwriters 
on  that  TesseL    The  policy  is  a  policy  against  total  or 
constructive  total  loss  only,  and  oootainsthe  usuad  suing 
and  labouring  clause,  wbich  is  not  struck  out.    Under 
the  policy  it  appears  to  me  that  the  word  "  only  *' 
does  not  operate  to  stnke  out  the  sutni;  and  labour- 
ing clause;  in  other  words,  it  i«  a  policy  under  which, 
if,  as  a  f 4Ct,  efforts  are  saooessfidly  made  to  avert 
either  a  total  or  a  cjuitructive  total  loss   by  the 
labours  of  ttie  assured,  there  would  be  a  right  to 
recover  for  those  labours  under  the  suin<  and  labour- 
ing clause.     When  this  vessel  strand«d  on  a  reef  in 
the  Amazon,  the  person  who  claimed,  at  any  r*te,  to 
btf  th«»  assured  at  Para  protected  the  wreck  for  a  few 
day«,  and  then  to  'k  the  crew  away,  aud  said  he 
treated  the  oasualty  as  a  loss,  and  that  the  under- 
writers were  ttie  proper  persons   to  deal  with  it. 
because  it  was  a  total  loss ;  the  underwriters  t^en 
made  a  contract  for  employiog  a  certain  firm.  Faria 
Barbosa,  to  do  the  salvage  work,  the  work  of  briog- 
ing  the  vetsel  off  the  reef  to  Para,  on  the  prin- 
ciple   of   **  no  cure   no  pay,"  and  fixed  a  sum  in 
case  it  was  successfully  done.    It  was  successf ally 
done,  the  sum  has  been  paid,  and  either  in  full 
discharge  of  that  sum,  or  by  way  of  obtainiog  some 
numey  which  will  go  in  part  reductioo,  the  under- 
writers who  have   successfnlly   resisted   an   action 
brought  by  the  plaintiff  to  recover  as  for  constructive 
total  loss  say  in  their  counterclaim  that  they  are 
entitled  either  as  salvors  to  an  award  or  to  recover 
otider  a  common  law  count  for  work  and  labour  done. 
It  Is  impossible  on  the  constructian  that  I  give  to  this 
I>olicy  for  me  to  say  that  there  is  any  common  law 
right.    What  the  nnderwrit-rs  did  th'*y  had  a  right 
to   do^  for  tnemselvei   under   the   policy,   without 
prejodioe    to    their   contention  that  there  was  no 
oonstruutive  total  loss ;   they  as  well  as  the  assored 
had  the  right  to  do  work  and  try  to  keep  the  property 
safe.    As  the  assored  at  Para  were  not  going  ^o  take 
any  further  step  in  the  matter,  the  underwriters  did 
what  the  assured,  if  he  had  done  it  himieif ,  would 
have  been  entitled  to  recover  back  from  the  under- 
writers, and  dierefore  it  would  be'  simply  to  give 
effect  to  a  daim  which  might  be  recovered  bick  by 
the  assured  directly  it  was  paid  over.     The  iusorers 
throogh  the  salvage  association  accepted  ttie  position, 
and  it  seems  to  me  they  were  entitled  to  accept  it, 
and  it  seems  to  me  there  is  no  claim  on  whioh  they 
can  sue  the  ascured,  or  any  implied  contraet  at  law 
to  treat  it  as  work  and  labour  cbne  for  the  assured ; 
because  if  it  were  so  done  for  them,  and  at  their 
request  they  would  have  a  right  under  the  policy  to 
ask  back  any  sum  that  was  giv«n.    As  to  the  qaetUou 
of  the  salvage.    It  is  said  tbat  the  underwriters  paid 
Faria  Barbosa,  with  whom  they  contracted  under  an 
agreement  of  '*  no  core  no  pay,'*  which  is  said  to  be 
strictly  a  salvage  class  of  agreement;   further  that 
they  have  salved  that  vesael  wbicb  by  the  verdict  of  the 
jury  was  after  all  the  plaintiffs'  vessel  and  not  tbe 
underwriters'.  They  say  they  are  entitled  to  a  salvage 
award  for  that,  and  the  <3laim,  unless  the  case  of  The 
Pickwick  raised   tbe   pcdnt,    is  practicilly  a  novel 
one.    In  this  partioolar  case    I  should  feel   great 
difficulty  if  there  were  any  right  to  salvage  on  the 
evidence  before  me  in  dealmg  with  the  daim,  because 
the  salvage  would  have  tc»  be  given  on  the  Talue  of 
the  property  ai  salved,  ^id  the  value  of  the  property 


as  salved  on  the  evidence  before  me  would  be  a  very 
difficult  thing  to  appraise.    But  I  am  not  deciding 
the  case  on  tnat  ground.    I  could  come  to  some  com- 
patation  of  value,  but  it  would  only  be  very  smaU. 
I  do  not  feel  justified  in  treating  me  underwnters, 
«vho  have  taken  on  themselves  (I  think  that  is  really 
the  position  on  the  facts  of  this  case)  to  do  the  suing 
and  labouring,  witb  the  assured  person  sitting  by  and 
knowing  of  it,  to  be  doing  it  other  than  as  persons 
who  were  no  doubt  acting  in  their  own  interests, 
because  it  was  to  their  own  interest  that  there  should 
be  no  conttructive  total  loss,  and  they  were  entitled 
Qoder  the  policy  so  to  act  without  affecting  the  safety 
of  their  position.    But  at  the  same  time  they  were  in 
that  sense  actiug  in  suing  and  labooring  for  the  vessel 
through   Barbosa,    and,    as  such,  I  think  on  two 
grounds  I  sbould  have  a  difficulty  which  I  do  not  see 
my  way  of  getting  over.    In  the  first  place  I  think 
that  they  were  not  volunteers  but  as  insurers,  apart 
from  the  special  facts  and  circumstances,  interested 
persons,  salviuff  for  themselves  to  prevent  a  construc- 
tive total  loss  ;  but  I  think  further  as  to  the  particular 
facts  they  were  doing  with  the  assured's  knowledge 
that  which  he  could  properly  allow  them  to  do,  and 
safely  because  they  were  doing  that  which  would 
cause  him  no  liabilify,  because  as  to  suing  and  labour- 
ing he  would  be  protected  from  cost  and  expenditure 
under  the  policy.    But  then  comes  the  case  of  The 
Picktoick,  16  Jurist,  p.  669,  which  was  a  decision  of 
Dr.  Lushinff  ton.    There  a  vessel.  The  Pickwick,  which 
was  insured  by  underwriters.  Potter  &  Oo.  and  Bawson 
&  Co.,  had  been  abandoned  by  her  crew,  and  the 
underwriters  chartered  a  steamer  to  go  in  search  of 
her,  aud,  ultimately  in  the  view  of  the  court,  that 
vessel,  though  not  alone,  did  render  salvage  service  to 
the  barque,  and  brought  her  into  safety.    A  daim  wai 
put  forward  then  apparently  b^  the  underwriters  who 
hired  the  steamer,  and  that  is  what  I  wish  to  call 
attention  to,  for  the  owners  do  not  aopear  to  have 
been  parties  to  that   case  at  all,  and   a   questioii 
apparently  was  taken  whether  the  party  who  hired 
was  not  entitled  to  claim  as  owner  of  the  property  for 
the  time  being.    There  is  a  considerable  mscussion  by 
the  ie»rned  jadge  as  to  the  position  of  the  claim.    He 
says :  '*  If  the  owners  of  the  property  had  hired  the 
vesdd  at  their  own  peril  to  save  the  ship,  then  I  might 
have  doabted  whetber  I  could  have  allowed  them  to 
appear  in  tbe  character  of  salvors ;  still  I  should  have 
had  great  hesitation  in  excluding  the  persons  who 
actually  performed  the  service.    Bat  it  is  not  pre- 
tended that  the  parties  who  now  daim  are  owners 
at  alL    It  is  said  that  they  are  insurers  to  the  extent 
of  £1,170.  and  that,  as  brokers,  insurances  are  effected 
by  them  to  the  extent  of  £12,000.    If  that  be  so,  on 
what  grounds  would  they  be  entitled  to  sue  ?  "  Then 
be  procieds  to  the  position  of  the  insurers  as  persons 
who  remained  on  shore  and  merdy  hired  the  vessel  to 
do  it ;  and  he  points  out  that  owners  who  remain  on 
shore  may  be  still,  if  their  property  is  at  risk,  entitled 
to  be  salvors,  though  they  remain  on  shire,  and  do 
not  take  part  themselves  in  the  act  of  salving.    Tnen 
he  says:  ''The  true  question,  however,  is  whether 
the  party  who  hired  is  not  entitled  to  daim  as  the 
owner  of  the  property  for  the  time  bdng  f    Am  I  to 
exdude  the  persoos  to  whom  the  owners  have  traos- 
fenred  their  right,  by  virtue  of  what  they  must  hare 
deemed  a  remuneradve  contract  for  the  risk  run  and 
the  services  performed  P    I  shall  decree  to  them  what 
I  sbould  di'cree  to  tbe  owners  of  The  Preeident  if  they 
were  sniog  here— namdy,  the  proportion  tbey  would 
take  for  the  performance  of  a  beneficial  service  "  And 
a  little  later  on  he  says :  '*  With  regard  to  the  steamer 
I  will  only  observe  that,  with  respect  to  Potter  &  Go. 
and  Bawson  &  Oo.,  I  do  not  allot  one  sixpence  tu 
them  in  their  oapadty  as  salvors,"    That  great  judge 
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iMi    acting,    ft   le^ms   to    tne,    aimply    upon    thd 

iTiew  that  for  the  time  beiujj  the  under  writer*  undftr 

I  their  contract  for  employeaeiit  otiipbt  to  be  treate*! 

fta  ownert  of  the  T«ise^  the  vegae!  which  wu  at  riik, 

the  yeiael  which  was  the  iDitriiaient  of  the  ssl^ftge 

ierdo6.   and  u  fluoh  he  allowed  ^eia  to   haTO  a 

I  iftlvHge  aw«rd* 

It  appear i  to  me  that  in   thii  eaae  the  oinmin* 

[  itaooei   are   oot   the   tame.      Were    they  thft    sami* 

I    should  aimply    follow   that   d*'oi*ioa.      Bat    here 

I  there   was  no    suoh    eontraot    for    the   employ meDt 

j  of  a  §hip  at  atl.     The  only  aontroct  waa  lor  the  p*r- 

[  «oB«l  services  of  Fart  a  Burboiia  &  Go.  under  a  con- 

1  tr»ct  Hy  which  F*ria  Barboaa  tnt'ght  hava  been  under 

\  obHgatiQu   liot  to  oVaitn  Palvagre  themselv««8,  iu  th^ 

I  teniA  of  clatmiti(?  it  by  i»x**rciising  a  li«»ii  or  iuing  for 

BaWaeein  respect  of  the  veaa-l  halved;    but  never- 

tbt^lesA  it  e^-ema   to  me  that  thi«  ia  di^tinguiflhable, 

f  J»»it  oa  a  thijo wner  19  entitled  to  reward  for  the  use 

of    *    vetiel    and    men   during   a  drag  e,    the    judge 

I  In  ^  the    case    of     The    Fiekmck,    gave    the    nnd'^r- 

I  writer  in    that    poti'ion   the  right,  eot   to  aalfage 

I  re  ward,    but    to   reward    which    the    own»»Ti    of  the 

Lchartered    vessnl    would    bare    been    entitled  to  ai 

Rownert,  aooording  to  the  prafifrioe  of  the  Admiral  t? 

[Courts     Her©    there   ia  nothing  of  the  kind;    thftrp 

L'w«re  oertain  aervicei  which   did  reault  aucoeaifuUy 

|-S«iid<*red  by  peraona  who  were  employed  to  sue  and 

llabour  lor  the  safety  of  that  veaael  by  the  insurera. 

J  who  were  not  only  iuie'-eated  in   the   eafety  of  the 

'property    as    such,   and    therefore    were    not    pure 

TOlunteera^  but  who  were  (as  indeed  the  common  law 

iM^imterolaim  of  the  defend  ante  assumes  they  were] 

doing  that  which,  uoder  the  oircumjitanceSi  was  tuo- 

oeotfal  in  preTeDting  coDatractive  total  low  with  the 

knowledge  and  conaentt  and  in  a  aenie  on  behalf  of 

the    assured    person ;     in  other    wordi,    suing    and 

laboiinog  for  him,  he  knowing  that  under  the  smng 

and  labouring  clause  they  were  entitled  to  do  that  at 

the    expense    of    the    underwriters.     There    will  be 

judgment  for  the  defendant  on   the  claim,  and  for 

the  plaintiff  on  the  counterclaim, 

Sdidtors  for  the  plaintiff,  Thomat  Oo&per  St  iJ(K 

Soiicitore  for   the    defendantp    FToWona,    Johmon, 


K.  B,  Div. 

f(Loi'd  Alveratone,  L.C.J.  *  and 

WiU«  and  Ghannell,  JJ.) 


July  2,  1903. 


Fsa&Ajm  y,  BmoLBT  Ueban  DisTmxar  Council,  (a.) 
Bighumif  —  R^^it  —  General    dhtrkt    rate  —  AlUged 


Rption  hij  remoh  of  liahilit^  to  repair  riti-tjie 
Ufuw SB— Evidence  rmt  forthcoming  that  in  li<35  prede- 
m*ior  in  iiUe  %&a9  **  Utj^Uy  exempt ''—Highimu  Att, 
1835  {o  JL'  6  Wm  4,  c.  50),  *,  Z^-FuUic  U^aUk  A^t, 
1875,  w.  210,  211,  269. 

Whm^  a  gEnsrai  diatrid  rate  i$  levied  and  tlie  Qwntr 
of  property  a^aesied  thereto  elatma  exempUfin  from  ao 
fftueh  of  the  rate  as  relates  to  the  cmt  of  the  repair  of  a 
higkwag,  vtnder  section  33  of  the  Highway  Act^  1835,  he 
miM<  no*  onlyprotfe  that  he  or  kia  pred6ces9or9  in  title 
kad^  prtvious  to  1835,  heen  under  liability  $0  repair 
fiatio'ne  tenure,  but  mtMt  aho  prove  the  fact  of  non* 

(a,)  BeportadbyS&^EiNB  BsiD.Eiq.,  Barriater-at- 
Law. 


payment  of  rain  or  otlter  circHrmtanccs  giving  viae  to  the 
prtiumption  of  the  escwfonw  of  the  exempiion  claimed^ 

Coae  atated  by  the  Court  of  Quarter  Sesaiona  for  the 
West  Riding  of  Yorkshire,  at  the  inalanoe  of  the 
respond ents,  upon  the  sllowanoe  of  an  appeal  by  a 
landowner  under  section  269  ol  the  Fiiblio  Health 
Act,  IS15  agftinet  a  gcierat  di^triut  rata  ma^e  by  the 
respondents,  an  urban  district  council,  which  included 
the  cost  of  repairs  of  high  way  a  wtihin  their  diatrict 
in  accordance  with  aoction  216  (i<). 

The  ground  of  the  appeal  to  quarter  aeisioaa  was 
that  thfl  aopfillant'a  property  ifi  th*^  diicrici  had,  pr<*- 
Tious  to  the  pa>)aiug  f>{  the  Highway  Act,  IH^o,  been 
leg^tly  exempt  by  reason  of  liabLlity  to  r«<pair  ratione 
tennrw  certain  hiifhwaya  in  tbe  district ;  that  thefe 
h*d  been  repaired  ratione  ttnunt,  and  that  therefore 
the  properly  was  exempt  nnd*-?  aectiou  33  of  tbe 
Highway  Act,  1835,  from  payment  of  « >  much  '^f  the 
rate  at  waa  made  to  defray  the  coit  of  repairs  in  the 
district* 

No  eTidenoe  wan  giren  aa  to  whether  or  not  prior 
to  1335  tbe  owners  or  occupiera  of  the  appellant's 
lands  had  performed  statutory  duty  or  paid  composi^ 
tion  in  lieu  thfireof,  or  paid  hi^hw^y  ratea. 

The  court  of  quarter  sesaiona  found  as  a  fact  that 
the  appellant  and  his  predecessors  had  repdred  the 
highway  in  qiesdon  from  ticue  immemorial  ratiotie 
UnuTit,  and  that  such  lands  as  were  liable  to  its  repair 
'W'-re  exempt. 

The  qiieation  for  the  opinion  of  the  High  Court  was 
whether  the  c^urt  of  quarter  aesaiona  was  right  in 
allowif'g  the  appeal* 

The  m>iteHal  facts  set  out  in  the  case  were  that 
down  to  1862  the  hamUt  of  Hard*<n  waa  a  8epir»*ta 
highway  parish  aa  deined  hv  the  Highway  Act,  1835. 
A  highway  call-^d  the  Harden  and  Culiingworth^road 
ruQs  through  the  viUaice  of  Harden  and  extends  out- 
aide  the  actual  village  2,070  yards  in  an  east^^rly  direc- 
tion and  1,160  yarda  in  a  westerly  direction  j  thia  was 
The  highw*y  iu  respect  of  which  the  queition  aroae. 
There  w^^re  also  wittiin  the  old  highway  parish  of 
Harden  other  high  way  a,  which  were  repairable  by  the 
inhabitants  at  lar«e  j  the  portion  of  the  highway  in 
queation  within  the  actual  Tilliige  of  Harden  had  also 
al<9ays  been,  and  atitl  wa?,  repaired  by  the  inhabitants 
at  large*  In  1862  the  Bingley  Township  Local  Board 
was  fiirmed  and  one  of  the  c^naiitucnt  parts  of  that 
district  waa  tbe  hamlet  of  Harden.  In  1894  that 
looal  board  became  the  Bingley  Oater  Urb*n  Dii- 
trict,  the  area  remaining  aa  before.  In  189S  thd 
present  nrhan  district  of  Bingley  waa  duly  formed, 
comprising  three  s**parate  urt>an  diatricts^viJJH,  the 
Bingley  outer  urban  district,  the  Bingley  urb^u  dis- 
trict* a»id  the  WtUden  urban  district.  Mr.  Ferrand 
waa  the  owner,  but  not  the  oocnpier,  of  some  of  the 
iatids  aloDgdde  that  l^-ngth  of  the  highway  lying 
within  the  actual  vUlttgfi  of  Harden  upon  the  south 
«idA  of  that  highway,  Thia  land  was  acquired  by  B$r, 
Ferrand 's  ptei^ecessora  in  title  in  comparatively  recent 
times,  Mr,  Ferrand  waa  also  the  owner  of  all  the 
Und  on  both  sides  of  the  said  highway  outwide  the 
actual  Tillage  of  Hard'-n,  oocnpying  port  of  euch  land 
himseir ;  thia  land  aa  to  the  whole  tbereof  had  been  in 
the  ownerabip,  and  aa  to  part  thereof  in  the  actual 
occupation,  of  himself  or  his  predeoes^ora  in  title  con- 
tinuoualy  from  a  date  long  anterior  to  183  L  Mr. 
Ferrand  was  also  the  owner  of  extensive  lands 
throughoot  the  remainder  of  the  area  of  the  district 
counciL 

On  the  17th  of  November,  1902.  the  eriunoil  duly 
made  and  levied,  under  sections  210  aod  211  of  the 
Public  H'-alth  Act,  1875,  a  general  district  rate  at 
2s.  2d.  in  the  pound,  aod  demand  thereof  was  duly 
mada  trom  Mr*  F«rrand.    The  cost  of  i«>pain  of  Mgh- 
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wAjs  waff  incladed  in  tbe  said  rate  in  atxsordanoe  with 
•eoBoD  210  (1)  of  the  Pnblic  Health  Act,  1875,  mai- 
mQch  as  the  whole  of  ths  oouncirs  dittriot  was  rated 
for  worki  of  paving,  water  supply,  and  sftwarftge. 

Mr*  Ferraud  gave  notice  of  appa^  against  snch 
rate  on  the  ground  abave  stated*  No  evidence  was 
jriveo  aa  to  whether  or  not  down  to  the  date  of  the 
Highway  Act,  1835^  the  owners  or  occupiers  of  the 
lands  of  Mr.  Parranfl  pprformed  statute  duty,  or  paid 
composition  in  lien  thereof,  or  paid  highway  rates*  It 
waia  admitted  that  from  1862  to  IB9B,  both  inclusive, 
they  paid  highway  ratet.  and  since  1898  they  had 
paid  general  district  ratee.  No  evidence  ivaa  given  aa 
to  whether  or  not  they  hud  paii  highwav  rateu 
between  1835  and  lSrJ2.  On  the  part  of  Mr.  Ferraad 
a  hook  containing  entries  between  the  years  of  1731 
and  1751  was  produced,  which  uhowed  that  payments 
made  for  r&pairing  portions  of  the  htj^hway  in 
question  were  entered  as  itemH  chargeable  against  the 
e«tate*  In  1886  Mr,  Ferrand  and  two  of  the  tenants 
of  portions  of  his  estate  lying  immediately  alongside 
the  highway  in  question  were  called  upon  by  the 
Bingley  Township  Local  Board  to  repair  that  portion 
of  the  highway  lying  to  the  west  of  Harden  village, 
on  the  ground,  aa  the  board  alleged,  that  they  were 
liable  to  do  so  under  section  94  of  the  Highway  Act, 
1835f  and  later  a  summons  wap  issued  against  one  of 
the  tenants  charging  **  non-repair  of  highways  " 
The  proaeedings  against  the  tenant  wsre  not  go»e  on 
with,  in  consequence  of  liability  being  accepted;  and 
so  much  of  the  highway  lying  outside  the  actual 
village  of  Harden  had  eveminc*  been  rftpair**d  by  Mr. 
Ferrand  or  his  tenants.  Upon  tbe*ie  faei*i  Mr.  Ferrand 
Asked  the  conrfc  to  iufer  and  tn  ftud  *b  facts  that  he  iiad 
hts  predec**siorfl  in  title  or  their  tenanta  bad  repaired 
the  highway  in  qaestion  outside  the  actual  village 
from  time  immemorial,  and  nnder  an  obligation 
r(Uu>ne  Unurcb ;  it  was  further  oontended  by  Mr. 
Ferrand  that  such  part  of  a  g;eneral  district  rate  as 
was  made  to  defray  the  cost  of  ri^pairs  of  highways 
was  stiU  levied  by  the  district  council  as  surveyors  of 
highways  ttctiug  under  or  by  virtue  of  the  Highway 
Act.  1835,  and  could  be  dealt  with  separately  ffom 
the  rest  of  the  rate.  For  the  district  council  it  wai 
contended  that  there  was  no  evidence  that  Mr. 
Ferrand  and  his  predecessors  in  title  or  their  tenaQta 
had  repair^id  the  highway  from  time  immeimrial^  nr 
that  they  did  ao  (if  at  all)  under  a  liability  to  repair 
raikm  Unurif! ;  that  there  were  no  facts  to  show  a 
legil  exemption  under  section  ;33  of  the  High^^ray 
Act,  1835 ;  that  that  section  had  no  application  to 
any  part  of  a  general  district  rate,  inasmuch  as  no 
part  of  a  general  diatrict  rate  was  imposed  under  or 
by  virtue  of  the  Highway  Act,  1S35 ;  and  that,  even 
if  prior  to  1835  Mr,  Ferrand*s  predecessors  were 
entitled  to  any  *'  legal  exemption  '*  within  the  mean- 
ing of  section  33^  it  was  incumbi^nt  upon  him  to  prove 
affirmativel?  to  what  par  He  alar  lands  such  'Uegal 
exemption  "  attached  in  the  year  1S35,  and  that  he 
had  not  attempted  to  do  so. 

The  court  of  quarter  sessions  found  as  a  fact  that 
1&*  ForrMid  and  hi*  pr^dflceHsors  in  title  had  repair-^d 
the  road^ — i.e,^  the  highwav  in  questinn  so  far  as  lying 
outside  the  actual  village  of  Harden — from  time 
immemoHttl,  and  that  the  road  had  bpcn  so  repaired 
rations  tenunf:;  and  upon  the^e  findings  the  court 
found  that  in  respect  of  such  lands  he  wa^  exempt 
from  such  portion  of  th^  general  district  rate  a*  was 
attributable  to  the  repairs  of  th«  highways;  the 
court  accordingly  allowed  Mr.  Ferrand' s  appeal 
against  the  rate. 

The  urban  district  oounoil  appealed* 

Macmmran,  K.C.,  and  J,  SuhohJlfM,  for  the  district 
CQunciU --There   was  not    sufficient   evidence    of   a 


liability  to  repair  raiime  tmurce  to  iuitify  the  oonrt 
of  quarter  sessions  in  holding  that  there  was  a  legal 

exemption  proved  nnder  section  33  of  the  Highway 
Aotj  1835,  and  therefore  the  court  of  quarter  sesnons 
have  00 me  to  a  wrong  determination  in  law.  Hven 
if  the  evidence  showed  generally  that  prior  to  1835 
the  reap'indent's  predecessors  were  entitled  to  some 
l^gal  exemption  wifhin  section  33,  he  must  ne  vert  he* 
less  provo  affirmatively  to  what  particular  lands,  now 
in  his  possession,  snch  legal  exemption  attached  at 
the  passing  of  the  Highway  Act,  1835.  That  he  hav 
not  attempted  to  do.  There  must  be  evidence  of 
exemption  in  fact,  and  there  is  nr>ne  in  the  present 
case*  Liability  ratione  tenter ct  can  exist  with  C(r  with- 
out exemption  from  other  burdens,  and  in  each  case  it 
ia  a  question  of  evidence:  Ilmth  v.  Weaver  ham  Over  ^ 
#wrj,  42  W.  R.  473,  [1891]  2  Q.  B.  108;  Re^,  y. 
Brtjwm^  13  Q.  B,  654 ;  Esher  and  DiUona  Urban 
Council  V,  Marks,  50  W*  E  330,  71  L,  J,  K.  B.  30f>; 
Lyrne  Rfgt'^  CorprynUion  v,  Bt^lttj^  (1834)  3  fi.  &  Ad« 
77.  2  CI.  A  Fin.  331 ;  R^g.  v.  RollU,  24  W.  E,  26,  L,  B, 
10  Q.  B,  475.  Further,  the  exemption  given  by  sec- 
tion 33  does  not  apply  to  a  general  rate :  Btfion  v* 
fheetJand  Loml  Board,  (1884)  13  Q,  B.  D.  046,  32 
W.  B.  Big.  88. 

A.  r,  Lawranct,  K.fl  {T.  U.  D.  Wright  with 
him),  for  the  respondent. — The  conrt  of  quarter 
B^sdous  was  entitled,  on  the  evidence,  to  find  that 
Mr.  Ferrand  was  exempt  from  pay  trig  so  mncb  of  the 
rate  as  was  levied  to  repair  po  much  of  the  highway 
Si  is  disputed.  [He  referred  to  the  same  cased  as 
Miji^mtyrr^n  had  cited,  and  also  to  6  Ho.  Hep^,  pt. 
XIIL.  p.  33;  R,  T.  Eccksfidd,  InhahitanU  of,  (1818) 
1  B.  &  Aid,  348,  Lord  Ellen^^orgngh.  O.J.,  at  p.  356; 
Fretman  v.  Rmd,  II  W.  E.  802,  (1803)  4  B.  &  8.  174; 
Grefii  Wtdern  Railway  Co,  v,  Deuchtmiit,  (1801)  25 
J*P,342;  Daticn  Ovtr9eerBw,  Norths  Eadtrn  Railway 
Co.,  [IBOO]  A,  G,  345.  48  W.  B.  Dig.  67;  secti  ins 
144,  149,  211  of  the  Public  Health  Act,  1875;  and 
GLnn  on  Highways  (Ist  ed.),  p.  113  ]  It  is 
sufficient  to  show  that  the  road  was  repaired, 
although  no  rate  for  that  purpose  existed,  to 
eatabHsh  a  primd  fade  presumption  of  liability  to 
repair  ratione  fenurce  Once  that  presumption  is 
made  out  from  the  evidence^  as  is  the  case  here, 
then  the  onus  of  prfiving  HabiHty  to  the  rate  is 
shifted  on  t-i  the  district  council.  To  discharge  that 
harden  the  appellants  here  must  prove,  and  they  have 
failed  to  do  so,  that  prior  to  1835  Mr.  Ferrand* s 
predecessors  in  title  had  paid  a  highway  rate  in 
res  peat  of  the  lands  in  qtiestion.  Therefore  this 
appeal  fthould  be  dismiss sd, 

[On  th*^  question  whsther  the  exemption  gtveo  by 
section  33  appliei  to  a  general  rate  the  court  did 
not  desire  to  hear  argument,  as  they  were  not 
prepared  to  decide  that  qnestion,] 

Macmorran^  K.C.,  in  reply. — The  bnrdes  Is  not 
upon  the  dittrict  council  to  show  aoy  paymenta 
were  made  by  the  respondent's  predecessors  in  title 
towards  the  repair  of  th«  highway.  No  bnoka  or 
records  before  1862  can  be  found,  aTid  thea-e  is  mo 
evidence  one  way  or  the  otber.  Mr.  Ferrnj^td  is 
elaimiDg  exemption,  and  h^,  like  any  other  plidntiff, 
musr  prove  hia  case  and  produce  evidence  if  he  c^n, 
that  highway  rates  were  not  in  fact  paid. 

Lord  ALVZB8T0NS,  L.O^Ji^In  my  opinion  Uiii 
appeal  succeeds  upon  the  ground  that  on  the 
evidence  before  us  we  cannot  hold  that  the  condi- 
tion for  exemption  given  by  section  33  of  the  Act 
of  1835  has  been  proved.  That  section  U  in  these 
terms;  **  When  property,  or  the  owner  or  ooenpier 
^  in  respect  thereof,  hat,  previonf  to  the  [kawing  of 
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thi«  A.ct,  been  l^^Uj  ex.empt  from  the  performances 
of  fftatuta  dtityi  or  from  tko  payment  of  any  isom* 
position   in    li»m  thereof,  or   of    hlghw&y  rate>    the 
sftid  [iftroperty  and   ttid   ownersi  or  oocnpieri  there 1 4 
ahaH    be    exempt    from    tba    payment  of   tha  rate 
hereby  imposed.'*     I  do   not  deHire  to  express  any 
final   opinion   now   on   the  e^cood   point  raided    by 
Mr.    Macmorran,    that    tho  execnption,  even    if  the 
aonrt   of  quarter  acasions  was  right  in  taking  it  aa 
proved,  wottJd  not  av^U  the  reepoudent  here,  heoanie 
this  was  a  gf^neral  di»tndt  rate,  and  therefore  a  rate 
not  contemplated   by  the  iection  I   have  ju^t  read, 
lam  not  prepared  to  assent  to  or  dissent  from  that 
ar^ment^  because  I  am  fi^omg  to  deal  witb  the  ease 
aa  if  the    objeotian  wai    taken  by  Mr*  Ferrand    to 
the   payment  of  an   ordinary   highway    rate.      Mr, 
Xjawraoot's    argument  —  and    he    preised    ns    very 
sdfetiitooily  to   aec**pt   it— was  that  if  it  wai  fout^d 
in  a    erne  like  this   that   in   fact  the  p^raou   who 
claimed^  to  be  exempted  had  repaired  or  was  liable 
to  repair*  a  highway  nitiom  tmun^t  he  had  fulfilled 
hi«  obligation  in  the  sense  that  be  c&me  within  the 
«Eaaiption  in  eeotioQ  33  and  was  not  liable  for  the 
Pijmant  of  highway  rates.    I   think  his   argnmeat 
failed,  because  for  his  argument  he   had  to  aianme 
tbat  it  was    aufficient    to    show    liability  to   repair 
raficme  tenure^  without  showing  non-payment  in  fact 
or     other    oircumetances    which     gave    rise    to    the 
ps^atiunptloii*     In  all  thfl  cuees  that  have  been  cttftd 
therd  has    been  shown  either  non-payment  of  ratei 
or    gome    other    ciroumatatioea    whioh     reader ei    it 
n^s^aary  for  the  court  i^nly  to  consider  whether  or 
not  the  €xemptioo  claimed  was  a    legal  exemption. 
Fit  axample,  that  was  th*^    point  thn  court  hud  to 
dscida  in   Freeman   v.  Ee<id,    4    B.    &   S.    174,   and 
Wightaisii,    J.,    in     his     judgment    on     p,    185  ao 
deftlt  with   it     Again,   in   i?f//,  v.  U^^Uh,  L.    R,    1 
Q.   B,  S18,    the    aame   Ciingiderihtion  ariscii     In   the 
tDL'*n  nceut   case  of  Iftath  v,   Wetivcrham  Oversttra. 
42  W.     E,    478,    [1894]    2   Q,    B.  103,    Gbarles,  J., 
aays— **  What  ia  the  meauiog  of  the  words  *  legally 
ox^ocnpt  *  P    Clearly  the  exemption  mast   be  a   legal 
one;    and   it   has   been  decided   that,  although  the 
mere    omission    to    rate    pramiseB   ia    sot  suMcif'nt 
evidence   of  exempti  >n,  yet   the   circnmatance  that 
the   occupiers    have   always    repaired    a    particular 
road    is    enough    to    establish    a    *  legal '    exemp- 
tion.**    Onvioiisly  the  learned  judge  there  aesumed 
that  the  exemptioii  in  fact  existed,  for  he  was  speak- 
ing   of    a  case  in  which  the  rt>ot  and  f oundati  m 
of  thn  claim  to  exemption  was  that  there  had  been 
non-payment.        In    all    the  caaea    the    argatn>'nts 
proceeded   upon  that  basis.      Tbere   must   be  facts 
which  show  that  the  person  sought  to  be  charged 
llAl  BOt  contributed  to  the  highway  ratei,  although 
payment    by  mistake  would  not  of  course  show  a 
liability.     In  the  present  case  it  is  atated  tbat  "no 
eivideooe  was  given  as  to  whether  or  not  down  to  the 
date    of    the    Highway  Act,    1835,    the  owners    or 
occupiers  of   the  lands  of  Mr,    P()*rrand  prformed 
statntory  duty  or  paid  comp^ncatioQ  in   lien  there- 
of, or    paid    highway    rates,''    and    we    were    also 
told    that  no   books    or    racords   were  fortbcommg 
prior  to  1862.    Having  regard  to  the  statement  in  the 
case  and  what  was  aaid  about  the  books  and  rec>  >rda, 
it  most,  I  think,  bo  taken  tbat  there  ia,  aa  Mr,  Mac- 
morran  pointed  out.  no  evidence  here  one  way  or  the 
othiir  on   thii  jjoint.      Tbat    being    8t\   it  is  qnit* 
imposuUe  to  come  to  the  eoncluaion  that  there  was 
ertdenoe  upon  which  the  court  of  quarter  sesaion?! 
oonid  hold,   as  they   did,   that  any  daam  to  legal 
exemption  from  payment  of  the  rate  was  made  out 
by  Mr.  Ferrand.     Bnch  a  claim  muat  be  baaed  on 
legal  grounds,  and  unleaa  there  is  authority  to  show 
tliftt  like  liability  to  repair  aome  highway  r(dwn€ 


fmnrm  would  of  itself  found  and  give  rise  to  an 
^x-^mptiou  from  the  payment  of  highway  rates,  tbe 
responderit  here  does  ntit  come  within  the  authf^ritiea 
and  the  decision  appealed  from  ia  wrong.  In  my 
opinion  ai  I  have  already  p  uuted  out,  the  eases  all 
fall  short  of  laying  down  aoy  such  propositloni 

WitLs  and  Ohanitell,  J  J.,  gave  judgment  to  the 
same  effect. 

Apptal  alUiumh 

Solicitors  for  the  appellants,  Churchy  Adami^  *f; 
Prior,  foe  A,  .t  M.   IF,  PUitk,  Biogley, 

Bolioitora  for  the  respandeots,  PaUriori^t  Snow, 
Bloxam,  <b  Co,,  for  Mouman,  Jikimotit  &  Blmkletf, 
Bradford. 


IN   BAI^KRUPTCY. 


r..i 


Oct,  20, 


K  B.  Div 

(Wright,  J.) 

In  re  MoBOAW. 
Ex  parte  The  Board  of  Trade,  [a.) 

County  eonri — Bankrttptctf — 7\i^jition  of  costs — Ezku^ 
tion—Jlifih  hailiJTs  feeB—Bankruptct^  Act,  1890  (53 
»f  54  VkL  d  71)  $.  11,  sah-Mdiou  1 — C'nunty  CgutU 
Act,  1888  (51  tt&  52  Fid.  c.  43),  s.  146  —  County 
Court  Jifilm,  1889,  wd.  2a,  r.  12c  —  Ordtr  »*  (q 
County  Cmrt  Fee^,  l&Ol,  Schtduh  B,  Fart  /.,  r.  35. 

WhtT€  the  high  hmliff  of  a  count*/  court  seizta  $eparate 
self  of  *j6oda  of  i/w  fcime  debU^f  and  in  the  sajne/iotitef 
midef  $ejKtTate  warranU  of  cxeciUion,  he  u  etititM  to  a 
separate  posBe»swti  fee  en  mch  bH  of  goads  io  seiud^ 

AppRal  from  a  decision  of  the  tax rng-m alter  of 
the  Hi^h  Court  in  Bankruptcy,  affirming  the  deciaion 
of  the  registrar  of  the  County  Court  of  Glamorgan 
as  to  the  allowance  of  certain  fees  to  the  hi£h 
baaiff.  '^ 

In  the  month  of  March,  1^3,  the  high  bails0  of 
the  County  Court  of  Glamorgan  levied  the  following 
executious  by  ^eizui^  of  goods  of  the  debtor  Morgan, 
viz, :  On  the  ITth  of  M**rch,  one  execution  at  the  auit 
of  Hume  for  £21  4s.  GrL,  and  a  second  ex  locution  at 
the  suit  of  Wiuterman  and  Chanter  for  £ll  3s.  Sd. 
On  the  19th  of  Miirch,  a  public  execution  at  the  suit 
of  Arms  worth  for  £*1'2  Is.  fid. 

Distinct  goods  were  seized  in  respect  of  each  of  such 
executions,  but  only  one  man  in  poaaession  was  put 
in»  who  held  the  goods  seized  on  the  17th  of  March 
for  aeven  days,  and  those  se*;^ed  on  the  19th  of 
March  for  five  days. 

All  the  goods  aeized  were  sold  on  the  23rd  of 
March  • 

The  high  bwliff  charged  £3  lOs.  on  the  first  execu- 
tion. £2  12s.  on  the  tectmd,  and  £2  10s.  on  the  third. 

When  thf^se  fees  came  before  the  registrar  f^r 
taxation  the  Bnard  of  Trade  were  represented  and 
contBT.ded  that  only  one  poiseBaion  fee  at  the  rate  of 
ten  ehilltnpa  per  day  should  be  allowed  in  reapect  of 
all  the  aeizares.  The  registmr  allowed  the  three 
separate  feea.  whereupon  the  Board  of  Trade  brought 
the  taxation  uo  for  review  by  the  taxing -master  of 
the  EUgh  Court  in  Bankruptcy,  who  a^rmed  the 
deoimon  of  the  legistiaT*  ' 


{a.)  Reported  by  P,  M  FaA^fCKE,  Esq.,  Barrister* 
at-Law. 
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HlQH  COUBT. 


In  BE  MoE(i4ir* 


HlOH  COUBT* 


!Ilie  Boajd  of  I>ad«  appealed  i 

Jtftt/r  Muckenzie^  for  tbe  appeUantB, — The  Board  of 
Trade  contend  that  only  one  poises^ion  fee  Bbonld  be 
allowed  m  caaes  like  the  pieaent.  Section  146  of  tbft 
County  Courta  Act,  18S8,  deaotibeii  tfcs  warrant  of 
expcution  which  ie  iisneri  to  the  high  bailiff  a^  '*io 
tbe  nature  of  a  writ  of  fitri  fucw, '  and  it  ba^?  been 
laid  down  io  tbe  case  of  writs  ijf  fieri  faciaa  that  only 
one  fae  can  be  allowed  altbongb  tbe  atieriff  may  haVti 
seized  under  several  wriM  :  nt^e  ffutchimon  v.  Johmtofit 

1  T.  R  729 ;  In  re  Wdh  and  Oroft,  Er.  parte  The 
Shrnffof  Ksnt,  10  Morr.  69,  41  W*  E.  Dig.  221 ;  In  re 
Bfoster,   Ex  parte   Pruddnh,  45    W.   R.    576,  [1897] 

2  Q.  B.  429.  Eule  35  of  Part  I  of  Schedule  B*  of  thu 
order  of  1901^  wbieb  regulutet  tbe  amount  of  feea, 
alio  eonteni platen*  tbat  th^  maximum  allowance  tball 
not  f ice*^d  ten  Bbillinga  per  day,  and  ii  ad  follows : 
**  35>  For  keeping  poeseiflion  of  goodo  till  sale  on 
any  procf^BS  of  cx*'CUtioti,  per  day  (i^elu<iing  fxpenaes 
of  removaU  Btorage  c*f  goods,  and  all  other  e^ppnaea), 
not  f  xcee ding  seven  dayi^  sixpence  in  tbe  poimd  on 
the  value  of  tho  goods  seized;  to  be  BxvA  by  appraLBe- 
ment  in  case  of  diapute,  90  that  tbe  total  amount  does 
not  exceed  lOi.  per  day :  and  in  addition  for  feeding 
aniioala  tbe  actual  cost  thereof/' 

Frank  Mellor^  for  the  respondent* — If  an  ex^ution 
by  a  high  bailiff  were  rn  all  fours  with  an  execution] 
under  a  writ  of  Jhri  facms  the  respondents'  case  wi>nld 
be  111  arguable,  but  bofb  tbe  law  and  tbe  scale  i^f  feea 
applicable^  are  totally  differ4>nt.  By  tbe  earliest  County 
Coorts  Act,  1846  (9  &  10  Vict.  c.  95)  it  was  ^nact^ed 
in  section  94  that  the  cierk  of  the  court  **  shall  ia^ue  a 
writ  of  /t^rt  fad  as  as  a  warrant  of  execution  to  tlie 
high  baibff/'  and  by  Schedule  B  of  tbe  aame  Act  the 
high  bailiff  is  allowed  tbe  aame  fi^es  for  EoilfiagA,  4te., 
as  would  be  allowed  to  a  high  sheriff.  Theae  feet 
were>  however.  altf>red  by  the  Act  of  1856  (19  &  20 
Viot,  c.  108),  Schedule  B,  which  is  as  follows  :  *'  For 
ieeping  possession  of  goods  till  sale,  per  day  (includ- 
ing expenses  of  removal,  ator^ge  of  goods,  and  all 
other  expenssa],  not  exceedicg  lite  da>s,  sixpence  in 
the  pouud  on  the  value  of  tbe  gnoda  aeiaed,  to  be  Eced 
by  appraisement  in  eaji©  of  diapnte/*  This,  like  tbe 
present  ord#^r  as  t^^  feea,  allows  only  the  one  fee  for 
all  the  high  bailiff* a  work,  and  ever  since  that  scale 
oame  into  forfve  it  has  been  the  nni versa!  practical  to 
allow  high  bailiffa  a  separate  fee  on  each  execution* 
The  Act  of  1888  also  evidently  intends  to  draw  a  dis- 
tinction between  a  fieri  /aciai  and  a  county  court 
warrant,  for  it  rejecta  tbe  wording  of  tbe  Act  of  1846, 
•*  a  writ  of  fieri  facioi,''  and  adopts  the  words  **  a 
warrant  of  execntion  in  tbe  nature  of  a  writ  of  fieri 
faciat"  Fin  idly,  there  is  this  important  disti  action, 
that  a  sheriff  seizes  all  tbe  goods  on  tbe  premiees  onoe 
for  all^  while  a  higti  bailiff  seizes  sf^p irate  and  dis- 
tinct gcXrtis  in  respect  of  each  execution,  and  ia  only 
paid  accord  ins;  to  tiie  valn^  of  the  goods  he  seizes, 
while  a  sheriff  is  p«id  according  to  the  amount  of  the 
judgment  under  which  he  leixes* 

Muir  Macken&it  replied. 

Weight,  X — ^Thii  is  a  ease  of  some  impo^tanoe,  aa 
it  deals  with  a  practice  which  haa  existed  ever  ei"^fte 
I860.  By  aecti  n  146  ^^f  the  County  Courte  Act,  1888* 
the  high  bailiff  ban  isr<ued  to  him  ''a  watt  ant  of 
execution  in  the  nature  of  m  writ  of  fieri  fadaa,** 
which  empowers  bim  to  levy  ''  by  distress  and  aale  of 
the  goods  and  chat tels  .  «  •  such  sum  of  money 
aa  dull  be  90  ordered/'  that  ii^  he  is  told 
how  much  money  be  has  to  raise,  and  would  do 
wrong  if  he  seized  more  good^  than  were  necessary  to 
satisfy  that  amount    Nothing  turns  upon  any  other  ^ 


section  of  that  Act*  but  it  is  necessary  to  consider,  ai 
applied  to  tbe  facts  of  this  ease,  the  meaning  of  Eula 
^5,  Part  I.,  Schedule  B,  of  the  Order  aa  to  Feea,  1901 : 
"  For  keeping  posse ssion  of  goods  on  any  proceat  of 
execution  »  .  -  sixpence  in  the  pound  on  the 
vatue  of  the  goods  seized."  Here  there  wer«  three 
**  prooeaaea  of  execution,"  but,  if  tbe  same  goods  had 
been  eeijc-d  under  each  process,  then,  qoit^  apart  from 
the  analogy  of  seiKure  by  a  sheriff » it  would  be  reason- 
able to  aay  that  only  one  fee  ought  to  b*  aUowed. 
Such,  however,  ia  not  the  case  here,  the  high  bailiff 
deized  thirty  pounds*  worth  of  goods  to  sausfy  th# 
first  execution,  fourteen  pounds*  worth  to  aatiafy  the 
s^oond,  and  twenty -seven  t  ^  satisfy  the  third.  I  do 
not  think  it  would  be  right  to  apply  rule  35  so  a«  to 
miiike  possession  of  each  s^t  of  goods  all  one  poaaea* 
sion*  Although  tbey  were  all  in  the  same  house,  1 
think  thjit  under  the  plain  language  of  the  rule  a 
maximum  fee  of  ten  shillings  per  day  waa  payable  for 
the  possession  of  the  goods  t*kea  under  the  first  , 
seizure,  and  a  similar  fee  upon  each  of  the  subsequent 
atijzuri^a* 

It  was  admitted  that  if  the  rule's  applicable  to  a  writ 
of  fitri  facias  applied  here,  the  canoluaion  would  b« 
different,  but  1  am  not  sure  that  that  admission  nsed 
be  made  in  a  case  where  separate  seta  of  goods  are 
Si-ized.  It  may  be  that  the  order  now  in  force  ought 
to  be  filtered,  but  so  long  as  it  remaiui  unchanged 
the  estabtished  practioe  must  continuB, 

App6ul  diwraineds. 

Solicitor  for  the  appellaDti,  The  Sotidtor  to  the  Board 
of  Trade. 

Solioitor  for  the  respondent,  E.  F,  Turner^ 
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FkMTOIT  (PaFPKb)  y,  T&OBLEY  &  Co,  (LtUCTXB)* 


HO0S1  OF  LOEDa. 


Z^l^atl  Aug.  7.  1903, 

Fbntow  (Paufbb)  t/*  Thobi*ey  &  Co  (Limited),  (a,) 
Master  auti  aerifaitt — Employ eri^  Ifahitity —  *  Acmdemt  ** 
— €hmpeiis(Ui6n^Wyrkme7i''a  Compe7UQtiOft  Act,  1897 
{60  (fe  61  Vict  c.  37),  i.  I,  mb-het^tioH  1. 

A  wcrkman  of  average  htalih  and  siren gth  aninUa' 
ii&naltjf  injured  hiwiaef/  btf  (iveratrain  whUe  turninfj  a 
machine  in  the  c&ur96  oj  his  ordijiary  work  far  hii 
tmplot/tr, 

i^eldt  tlmi  ihu  wmt  an  *^  a&cident**  within  the  Work' 
mtn'*  CtimpmiAotion  Ad,  1897*  where  the  ttjord  i»  used  iri 
the  ptypul&r  mid  ordifiart^  seme,  and  the  worknvMi  tvm 
there/ore  entitled  to  cf/mpemation  thereundir, 

Deciiien  of  the  GQtirt  of  Appeal  reveraed* 

Heoify  V.  Wliitf.  48  W.  R.  257,  [1900]  1  Q.  B.  481, 
opwrrukd. 

Thia  wai  an  appeal  from  tha  Court:  of  Appeal 
[C  Jlioff,  M.B.,  and  Miblhew  and  Co  sens- Hardy,  L  JJ.) 
afBxnmig  t&6  deciaion  of  the  coaaty  court  judgis  ot 
Sarrej. 

The  app^ajit,  who  was  a  workman  m  Uib  employ- 
meue  of  the  respoodetita,  ruptared  him«df  whilst 
tozniDg  or  adjnetinif  a  machine  in  the  oonne  of  bis 
work,  and  for  t^is  accident  ha  olaimed  oompaQEation. 

Tha  wbole  eircumstancefl  of  tha  caie  are  set  out  in 
Ixkrd  M»tii>dghten^a  judgmant, 

Cyril  Dodd,  KM.,  and  F.  Melhr  (E,  A,  Jelf  with 
theui),  for  the  appeHani. 

A.  Powell f  KM,,  and  W.  Bftakespear^f  for  tbe 
reapondei  ts. 

Lfird  MACiTAGHTEir.—Fentoiit  the  appellftot,  waa  a 
workman  in  the  employment  of  the  ra^pcmd^'ntt,  who 
maTiafacture  foi  lole  an  article  called  Thorky'a  Food 
for  Cattl'-.  He  wai  amploj  *?d  to  look  after  one  of  the 
miichmeB  used  in  prt'parmg  the  food.  It  seenaa  t3 
ha^re  betn  a  lort  of  combination  of  kettle  and  pri'ss. 
Tbe  actuiftl  operation  performed  fay  this  miiohina  takes 
about  six  or  eight  minnteg.  At  the  €nd  of  that  time 
th*4  wofkman  in  ti^harge  movea  a  lever  and  then  turns 
a  wheel  for  the  pnrpoae  of  raising  the  lid  and  remov- 
iiig  the  oontenxi,  which  come  out,  or  onght  to  come 
out,  dried  and  prf  saed  into  separate  lasers  of  cakes. 
On  the  3rd  of  December,  1^01.  Fenton  was  at  work  at 
hij  machine*  He  had  got  through  tbe  operation  on 
that  day  a  good  mauy  times  without  biU?h  or  difficulty ; 
hat  about  9  p.m.  or  a  little  laier,  whfn  the  tiuie  caa^e 
for  opening  the  vesisei,  the  wiieel  would  not  turn.  He 
theu  caliea  a  fellow- workman  to  hig  asj|ittanc0f  and 
th«  two  m*n  together  set  to  work  to  moie^e  the  wheel* 
Suddenly  Fentc>n  ftlt  somethitig  which  he  deacribea 
ii  a  *'  tm^x  '*  in  his  '^  in«ide/'  ana  it  was  found  that  he 
WM  mptored,  Fenton  was  a  man  of  ordidary  health 
and  strength,  Th«re  was  i^o  evidence  of  any  slip,  or 
wrenchf  m  sudden  jerk.  It  nj&y  be  taken  that  tbe 
bjory  occurted  whiie  the  man  was  engaged  in  his 
oitlinary  work,  and  in  doing  or  trjing  to  do  the  ^ery 
thing  whmh  he  meant  to  accompHsb .  There  is  evidence 
that  the  wheel  waa  short  of  otje  spuke  or  handle,  which 
may  have  made  it  more  diMcult  to  gcaip  than  ui^ual, 
aod  it  was  discovered  afterwards  that  tbera  wae  a 
leifck  in  tbe  k<^ttle  which  let  mobtura  into  the  vessel 
below,  glueing  it«  contenti  togetbi^r,  and  so  causing  tbe 
hd  to  ettok.  I  mention  the^e  circumf^taoces  meti^ly  for 
th^  purpose  of  putting  them  aside ,  It  was,  indeed, 
argued  by  the  learned  oonnsel  for  the  appelant  that 
U  th«*  tniHhap  that  befall  Feu  ton  was  not  of  itself  and 

(a.)  Beported  by  C.  H.  Geaftost,  Eiiq.,  Barrister- 
at*Xjaw. 


apart  from  all  other  circumstances  an  accident  within 
the  meaning  of  that  word  as  used  in  tha  Act,  then 
these  two  things — tbe  loss  of  a  spoke  in  the  wheel  and 
tbe  ]eaik  in  the  kettle — introduced  an  element  of 
aooidt^nt — &  fortuitous  element  it  was  called— which 
would  satisfy  the  terms  of  the  enactment,  however 
narrowly  it  may  be  eonstrued.  In  my  opinion,  they 
do  not  iStat  the  question  in  the  least. 

The  Oonrt  of  Appeal  held  that  the  injury  which 
Ff^nton  sustained  w^s  not  **  injury  by  a^icident^'  within 
the  metiuing  of  the  Act.  In  so  holding  they  followed 
ari  earlier  decision  of  the  court  in  the  caae  of  IJensey  v. 
White,  48  W.  E.  257,  [1900]  1  Q.  B.  481,  whicb  in  its 
circumstances  is  not  dii^ tin guisb able  from  the  present 
case.  In  Hmutrj  v.  White  &  passage  was  cited  from  tha 
opinion  of  Lord  Halsbury  in  Saimlton^  Fraser,  cfe  Co, 
V.  Fandorf  <i'  Co.,  36  W.  E.  369,  at  p.  370,  12  App, 
Oaa*  51@t,  in  which  his  lordship  says:  **  I  think  tbe 
idea  of  somatbiDg  fortuitous  and  unexpected  ii 
iorolv*^d  in  b^tb  words  '  peril '  or  *  accident.'  *' 
Founding  themselves  upon  that  expression  the  learned 
judges  of  the  Court  of  Appeal  held  in  ffenseyv*  White, 
as  they  have  held  here^  that  there  waa  no  aooident, 
because  (to  quote  the  leading  judgment)  there  was 
"  an  entire  laok  of  the  fortuitous  element,"  What  the 
m&D  *'  waa  doing,"  it  was  said,  '*  he  was  doing 
deliberately,  and  in  the  ordinary  oourse  of  his  work, 
and  that  which  happened  w&s  in  no  sense  a 
fortuitous  event/'  To  tbe  eEpression  as  used  fay  Ix^rd 
HaUbnry  in  the  passage  in  which  it  occurs,  no  possible 
objection  can  be  taken  ,  l^^t  it  is,  I  think,  to  he 
regrett«^  that  the  word  fortuitous  should  have  fa^en 
applied  to  tbe  term  injury  fay  aceidsnt  in  the  Work- 
men's Compensation  Act,  If  it  m^ani  exactly  tbe 
same  thing  as  accidental  the  use  of  the  word  is  auper- 
fluoTM.  If  it  introducfls  tbe  element  of  haphftzard  (if 
I  may  use  the  expression),  an  element  which  is  not 
necesstirily  involved  in  the  word  **  accidental,"  its 
ubo,  I  venture  to  think,  is  misleading,  and  not 
warranted  by  anything  in  the  Act*  And  now  I  must 
ask  your  lordships*  attention  to  the  Act  itself  ;  but 
before  doing  so  there  are  two  observations  I  should 
like  to  make.  If  a  man,  in  lifting  a  weight  or  trying 
to  move  something  not  easfly  moved,  were  to  strain  a 
muscle,  or  rick  his  back,  or  rupture  himself,  the  mis- 
hup  in  ordinary  parlance  would  be  described  as  an 
accideot.  Anybody  would  say  that  the  man  had  met 
with  an  aoddent  in  lifting  a  weight,  or  trying  to 
move  something  too  heavy  for  h|m.  One  other 
remark  I  should  like  to  make.  It  does  seem  to  me 
extraordinary  that  anybody  should  suppose  that  when 
tne  advantage  of  insurance  against  accident  at  their 
employers^  tjipenee  was  being  oonf erred  on  workmen. 
Parliament  coulfi  have  intended  to  exclude  from  the 
benefit  of  th^  Act  soma  injuries  ordinarOy  described  as 
accidents  which  beyond  all  others  merit  favourable 
consideration  in  the  inter»^stof  vorkmeo  and  employers 
alike.  A  mun  injures  himself  by  doing  some  stupid 
thing,  and  it  li  called  an  accident,  and  he  geti  the 
benefit  of  tbe  ix^urance*  It  may  even  be  his  own 
faulti  and  yet  oompenttation  is  not  to  be  disallowed 
unless  the  injury  is  attributable  to  '* serious  and 
wilful  misconduct"  on  bis  part  A  man  injures 
hioaself  euddenly  and  unexpectedly  by  tbro^^iug 
all  iiis  might  and  all  his  streui^th  and  all  his  energy 
into  his  work  by  doiog  his  v^-ry  best  and  utmo»t  for 
bis  employer,  nut  sparing  himself  or  taking  thought 
of  what  may  eome  upon  him,  and  then  be  is  to  be 
told  that  his  eMieis  outside  the  Act  because  he  exerted 
him  self  deliberately,  imd  there  was  an  entire  tack  of  the 
fortuitous  element !  I  cannot  thiuk  that  that  tJi 
right.  I  do  not  think  that  if  such  were  held  to  be  the 
true  conitruction  of  the  Aot»  the  result  would  fa©  for 
tbe  good  of  the  men  or  for  the  good  of  the  employers 
either  in  the  long  fun.     Certainly  it  would  not  oondnoe 
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i»n^1i^v'  t^^'^^e^ne.'  in  work.    It  wo«ld  l.ad 
men  to  shirk  and  bang  back,  and  try  to  shift  a  burden 

toe  Bhouiaera  of  their  coniradea.    Now  I  tni^to  th^ 

The  title  of  the  Aot  i.  "  An  Act  to  amend  the 
Law  with  respect  to  Compenaatioii  to  Workman  te 
1^^^?*.^°^^^!""^  ^  theCourrof  ?hS 
Sftnt,^«f,  ^''"  l^^*"  tdd  that  yon  cannot 
WMrt  to  the  title  of  an  Act  for  the  pnrpSge  of  con- 
rtratag  iti  protons  Still,  MWM  said  by  a  very 
«Tmd  and  carefnl  judge,  "the  tiUe  of  an  Act  rf 
Parliament  19  no  part  of  the  law,  bat  it  may  tend  to 
show  the  object  of  the  legielation."     Th^  wew  th^ 

E.  263      and  Cbitty,  J.,  ob.srved  in  bU  ail   We*t 

uii.  U.,  SJl  that  the  tiUe  of  an  Aot  mav  be  retarr^a 

m;Jr„rl  ?r  Tl^'  ''  *""''  *  reference  ig  ever  per- 
mitted it  must  be  pernmBible  in  a  oa.e  like  thi^ 
where  Parhaaient  i,  making  a  new  departure  inX 
interest  of  labour,  and  ieKt»lating   for  working  men 

SL'Tsf  ILd^^^T/^*  ^^^  <-"  ande^taTd 
itie  nrst  section  of  the  Act.  sub-section  1 
declares  that  "if  Jn  aoy  employmen  to  S^  thl; 
«d  t&'  P«-«»«»I/°J"y  by  a^.dent  arisbg  out «' 
and  w  the  coorw  of  the  employmrat  i«  oaasid  to  a 
^rkman"  b«  emplojers  sb.ll  be  liable  tTpaVcomt 

l^rfs    "  l™   .v^-i^  *"..  ^""PO'^d  expression.    The 

;?^t.J^r»t  we;\o'  *Sy  ^r:s 

K.jmT,  oonftmng  it  to  a  certain  cl«8  of  Ljuries  and 
«dud«.g  other  classes  as.  for  insta.ee  "lil"rie«  by 
dUMW  or  mjnnee  self -inflicted  by  dMimi  Th^n 
wnie.  the  que^on.  do  the  words  "  ari^S  of  and 

^aSdr^'or°*tK!?'  ««pioyia^t»  quaufytte^word 
aocident    or  the  word  "  injory  "  or  the  oomoound 

^  ^^^H  "*""  T'"^'^'  I  ""'"V  be  some  d^culty 
m  amving  at  a  conclusion.  I  find  in  seotion  itii 
expression.  "  accident  arising  ont  of  and  K  oJuSe 
ft_^J>i^P^oym^nV:    In  section  9  I  find  the  worf.! 


panonal  injury  ansing  out  of  and  in  the  oonrs'eTf 

the  quahfywg  word*  leem   to  be    applied    to    the 
componnd    expression   "  iniurv  to    «    iL,!L_        v 
a<«ii:;t."    Th'e  truth  is  thi?l  tte  Ac^wSchV^e^ 
not  seem  to  have  had  the  beneBt  of  oarefSrevis^S. 
"aooidenf  and  "injaTy."  that  is.  injurf  Ty Tdl 
deot,    appear    to    b«    used    as    oonveiti^e    tem^ 

i,S^«.Ti^t  *"  ^^  ^'^'  *»<*  *•"*  "Ot^^  "  referred  to 
immediately  afterwards  as  "  notice  in  resn^of 
an  injury  under  the  Act."  I  come,  therefo^^  tsf 
«nclu«cn  that  the  expression  '"XS?*u'u^t 
the  popular  and  ordinary  sense  of  the  woM  1. 
denoting  an  nalooked-foTmishap  or  an  Mto«rf 
e^ent  which  «  not  expected  or  designed  TtwTdd 
serve  no  u.efnl  purpose  to  review  t^  Bngiish^a^ 

Jl.  flt,^-       '/".u""^  *^'"'  **  •**''•  'iaply  confirmed 
toe  finding  of  the  county  oowt  judge  a^  I  Sa  !5 

fa<jt._how*,ver.  opposed  the  finding'^ might   bTto   i 

in  wh^f  fw"'*°".  ^T'^  ^-  "'*"*'  »^<i  the  decisions 
in  which  that  case  has  been  followed,  including  Ro^ 
V.  fJrtettwood  (mi)  40  W.  R.  Dig.  113,  trL.%in 
iCilf  h™  *"  deferenoe    I  L  mlabie  toa^! 
[  Session  u  Scotland  to  which   I  should  Uke  to  o^ 


yoar  lordships'  attention,  and  in    which    I    aatee 

stit«lt.  it  l^i™*'"^)'  »  ^™«.  120.  A  miner 
stramed  his  back  in  replacing  a  derailed  coal  hutch 
The  question  arose.  W«,  that  an  accident  PAUihi 
earned  judges  held  that  it  was.  Tr„e,  two  of  the 
«*™ed  judgee  exp^ssed  an  opinion  thlt  it%«^ 
fortuitous,"  but  they  could  not  have  used  thatr^ 

Z[.*H       _^*T*'»*.*''"   '"•''*'    ^id  in    replacing  the 
hutch  he  certamly  did  deliberately  and  in  the^arv 

that^yfwotS^'P'*  °-  ^l  '*'^*'»'«-     H«  considered 
of  h{.  It-  .'?  "^  ^  reasonable  performance 

of  h«  dnhea  sostama  a  physiological  iijonr  a.  the 
mnltofth.workheiieugagedin"     .     ^^   "li! 
w  aooiientai  injury  in  the  wnse  of  the  .tatiite'"  Lord 
Kmnear  observed  that  the  injury  was  "not  i^ 
tioua."  and  that  "it  was  uufirreeT."     -  1°  V^" 
he  said,  "from  some  causes  which  are  not  deSy 
Mcertamed    «oept   that  the  appeUant  wasTftiS 
^^^  '..'''"t''  ""^  ^'^   heavy   for  him.      If  "^ 
added    "suoh  an  ocourreaee  as  this  o.nnot  b^  de^ 
Slew  \!?  «'dmary  laugaa«e  as  an  accident,  I  d^  t^t 
know  how  otherwise   to  describe  it."     The  learned 
oouusal   for   the  respondent*,   in    his  able  add^~ 
^l^^  V"  «^««^1.«««"'    on  polioie,   of  iu'S^S 
intended  to  cover  injuries  described  either  a«  arit°n« 
from  aoojdental,  violent,  and  external  ca^,!™  iS 
somewhat  simdar  terms.     1  do  not  ttuok  that  thei^ 

for  the  most  part  earafuUy  framed  in  the  intemt  rf 
the  mmrers.    But.  on   the  whole,   they  ST^t    1 

t«»,  r.'^K-  •«"•"*  ^  couBtruotioa  which  I  ;* 
y«ur  lordship,  to  put  on  the  word  accident  in  th« 
S.**"  -  Oo-npewatlon  Aot.  I  wiU  not  troKoM 
Poiil^dted^  *l3/''r«'',  *'»!   *>*«•  whiorM" 

Sup^me  Court  of  th7umted|a;r    ItTre^orS^* 

injured  himself  fatally  in  %mS  off  a  rirt- 
form  some  four  or  five  feet  £gff.  There  wai 
•    mobpa     for    .     new     trial    on*  the     «o^d 

EnglMh.  the  other  an  American  oa,r  I  Zrthem 

S^.rtioiic??i^jirrthTSf^f/d^^ 

mg  on  the  person  of  the  insured.'    In  the  coursed 

KLe^^  t"**S-  ^f  'I"  •^''^•°*-  The  plaintiff 
recovered.  U  North  Amtrkan  Inturanee  Co  T 
nurrmgh,,  69  Peon.  St.  43.  the  policy^  aninit 
death  .n  consequence  of  aocident.  aud^Is  S^ 
opewtiTO  only  in  «aae  the  death  wa^  oamwd  solell  h^ 
aocdeotal  injury.  It  wa.  held  t^ar^aScSt J 
^nZ^^*^'"  ^r'}  "•"  '^  «»id?ntTijury 
i!^^?  "^  unexpected  event  happening  by 
wjurae  ai   ttungi,        I   have  no  doubt  that  in   ^hs^ 

?„':!«?■  r*  *•**  ,«"»»*y  """rt  judge  Uhtti  his 

^m™.?j7*'^'  °f  the.ppeUant.if  he  hSj  not  h^ 
in  the  Court  of  Appeal.    I  mon  your  lordships  that 
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the  deGidon  of  the  Ck>iirt  of  Appeal  and  of  the  ooanty 
eourt  judge  be  rerersed,  with  ooits  in  both  comta^ 
and  thkt  the  action  be  remitted  to  the  coaaty  coiirt 
with  a  dirtjctloa  to  the  judge  to  ascertain  the  amount 
of  compenBation  to  which  the  appelLant  is  eBtttled> 
The  coita  here  will  follow  the  rolQ  laid  down  for 
pauper  appe^a. 

Xiord  8ba^t»   concurred. 
Ijord  Dayet  concurred. 

Xxird  EoBEETSON. — It  if  not  disputed  that  thU 
man»  being  a  perion  of  ordinary  streugth,  suffered 
P^nODAl  injury  while  working  at  hia  employer 'a 
traameatt  because  he  applied  aucb  force  to  hii  work  as 
to  mptiirt  him,  Kor  ie  it  inggested  that  he  hurt 
himHeif  intentionally.  The  plftiu  fact  lA  that  he  mii< 
calonlatedt  or  by  inadvertance  did  not  compare,  the 
relative  re  silting  toTcea  of  the  wheel  and  Ms  bady. 
In  tbis  state  of  fa/Cta  I  am  of  opinion  that  hi« 
personal  iBJury  arose,  by  accident^  out  of  and  in  the 
course  of  the  man's  employment  in  the  aeisse  of  tlie 
1st  secti0u  of  the  Workmeu^s  CompeuAation  Aot^ 
1S97 ;  and  I  think  that  there  was  an  aooideut  in  the 
lenae  of  the  other  ieotiona  iu  which  the  word  acoideut 
ii  used,  whether  preceded  by  "an,"  "  anyj"  or 
•*  the/' 

Much  poring  OYer  the  word  **  accident "  by  learned 
eouQtel  has  evolved  some  subtle  reasoning  about  the-ie 
sections,  I  confess  that  the  arguments  a^eem  to  me  to 
be  entirely  over  the  heads  of  Parliament,  of  employers, 
and  of  workmen.  No  one  out  of  a  law  court  couM 
ever  hesitate  to  aay  that  this  man  met  with  an 
acoidant;  and,  when  all  is  said,  I  think  this  use  of 
the  word  is  perfectly  right.  The  word  accident  is  not 
made  inappropriate  by  the  fact  that  the  man  hurt 
himself.  This  use  is  indeed  directly  sanctioned  by 
tbis  Act  itself,  for  1  (2)  (c)  plainly  implies  that  an 
accident  giving  right  to  oompensation  may  be  attri- 
butable to  the  fault  of  the  injured  man  himself «  In 
the  present  instaoee  the  man  by  an  act  of  over* exertion 
broke  the  wall  of  his  abdomen.  Suppose  the  wheel 
had  yielded  and  been  broken  by  exactly  the  same  act^ 
surely  the  breakage  would  be  rightly  deacribad  as 
accidental.  Yet  the  argument  against  the  application 
of  the  Act  ia  in  this  csase  ei^actly  the  same,  that  there 
IB  nothing  accidental  in  the  matter,  as  the  man  did 
what  he  intended  to  do.  The  fallacy  of  the  argu- 
ment  Uee  in  leaving  out  of  account  tbe  miscalculation 
of  forces,  Of  inadvertence  about  them,  which  ia  the 
element  of  mischance,  mishap,  or  misadventure. 

In  this  view,  I  do  not  rely  on  the  hiatorical  ciroum^ 
stances  that  the  sticking  of  the  wheel  was  cau<4ed  by 
an  accidental  leak,  I  think  myself  that  the  laak  ia 
too  remote  to  impart  its  own  accidental  character  to 
tha  injury  which  ultimately  resulted  to  this  man. 
I  am  for  allowing  the  appeal. 
Lord  LrsBUCT.  —  The  Workmen's  Oompenaation 
Act,  1997,  contain  a  no  definition  of  the  word  accident, 
but  the  interpretation  and  legal  effect  of  the  Act, 
when  applied  to  ascertained  facts,  are  clearly  questions 
of  law  as  diatmguiahed  from  questions  of  fact,  I  will 
assume  for  the  present  that  it  is  foe  the  plaintilT  to 
prove  penonal  injury  caused  by  an  accident  But 
when  personal  injury  and  its  cause  or  causes  have 
been  aacertained,  the  qnettion  whether  such  cause  or 
oaoaes  amount  to  an  accident  within  the  meaning  of 
the  Act  is  a  question  of  Uw  on  which  the  decision  of 
the  county  court  judge  is  not  final,  and  is  not  a 
question  of  fact  on  which  hia  deoieion  is  not  open  to 
appeal.  Upon  thia  point  I  will  only  remind  your 
lofdahips  of  the  obaervations  of  Lord  Brampton  in 
HcddiTwU  T,  Newton,  Chamhers^  X*  Co.  (LimUed)^  49 
W.  E.  3S0,  [1901]  A.  a  47,  *oe  p.  68,  which  were 
concurred  in  by  the  other  noble  lords  who  heard  that 
oue,  although  they  differed  m  the  result. 


The  word  accident  ia  not  a  technical  legal  term 
with  a  clearly  defined  meaning,  Bpeakiug  generally, 
but  with  reference  to  legal  liabilities^  an  accident 
means  any  unintended  and  unexpected  occurrence 
which  produces  hurt  or  loss.  But  it  is  often  uaed  to 
denote  any  unintended  and  unexpected  loa»  or  hurt 
apart  from  its  cause,  and  if  the  cause  is  not  known 
the  loss  or  hurt  itself  would  certainly  be  called  au 
accident.  The  word  aocident  is  alao  often  used  to 
denote  both  the  cause  and  the  effect,  no  attempt 
being  made  to  discriminate  between  them.  The 
great  majority  of  what  are  called  aooidenti  are 
occadonea  by  carelessness,  but  for  legal  purposes  it 
ia  often  important  to  distinguiih  caraleesnesB  from 
other  unintended  and  unexpected  events- 

In  this  Act  of  Parliament  the  word  is  used  in  a 
very  loose  way.  The  title  speaks  of  '*  accidental 
injuries,"  section  1(1)  uses  the  expression  '*  personal 
injury  by  accident.*^  Personal  negligence  and  even 
a  wilful  act  on  the  part  of  an  employer  or  any  one 
for  whom  he  is  responsible  is  not  called  an  accident, 
but  it  can  b«  dealt  with  as  if  it  were  an  accident, 
section  1  (2 J  (/«).  Serious  and  wilful  misconduct  ou  the 
part  of  a  workman  precludes  hioi  from  obtaining  the 
benefit  of  the  Act>  section  1  (2)  (c),  but  mere  careless- 
naia  on  his  part  does  not.  Further^  »ectiou  1  (4) 
shows  that  the  Act  applies  to  o&wm  where  a  workman 
sustains  injuries  for  which,  but  for  the  Act,  he  would 
have  no  remedy.  In  section  2  '^accident*'  and 
*'  accident  causirig  the  injury  **  are  used  indiacrimin- 
ately  in  fixing  the  time  within  which  notice  of  it  has 
to  be  giveo.  In  the  schedule  the  word  ''  injury  **  is 
used,  and  the  word  -'  aocident  "  does  not  occur. 

It  is  impossible  to  read  the  Act  without  coming  to 
the  conclusion  that  the  object  of  the  Legislature  was 
to  throw  upon  certain  olaases  of  employers  of  labour 
the  obligation  to  compenaate  their  workmen  for 
personal  injuriea  for  which  such  employers  were  not 
reeponsible  before,  and  it  becomes  necessary  to 
datermine  what  injuries  are  wi^in  the  Act  and  what 
are  not. 

The  gov^ning  section  is  section  1  (1),  which  runs 
thus:  "  If  in  any  employment  to  which  this  Act 
applies  personal  injury  by  accident  anting  out  of  and 
in  the  course  of  the  employment  ia  canaea  to  a  work- 
man/' his  employer  shall  be  liable  to  pay  compeuaa- 
tion.  What  is  meant  by  personal  injury  by  accident  ? 
Mr,  Powell,  in  his  very  able  argument^  contended 
that  there  mutt  be:  1st,  a  peraonal  injury;  2udt 
that  there  must  be  an  accident  causing  it ;  3rd,  that 
such  accident  must  be  the  proximate  cause  of  the 
injury  and  that  nothing  more  remote  than  the 
proximate  causa  can  oe  properly  taken  into 
aocouut.  I  cannot  accede  to  this  contention* 
Aiauming  that  there  must  be  aomething  unin- 
tended and  unexpected  besides  the  |)eraonal  injury 
sustained,  or,  iu  other  words,  aaaummg  that  there 
must  be  a  persoDal  injury  and  an  accident  causing  It, 
I  cannot  agree  with  Mr,  Powell  that  this  statute 
ought  to  he  construed  ae  if  it  were  a  policy  of 
inaurance  a^tnst  accidents. 

In  an  action  on  a  policy  the  causa  projiima  is  alone 
considered  in  ascertaining  the  cause  of  loas ;  but  in 
cases  oi  other  contracts  and  in  queaticns  of  tort  the 
eaum  caunaTii  is  by  no  means  diarej?arded.  This  was 
pointed  out  by  WiJlee,  J,,  in  GHU  v.  General  Iron 
Screw  CoUitry  Co.,  L,  B.  I  C,  P  6U,  and  ia  strikiugly 
illustrated  by  Siofdet  v.  Hall,  4  Bing.  607,  and 
numerous  other  cases  of  a  similar  kino.  Siordet  y* 
Hall  was  an  action  against  a  steamship  owner  lor 
injury  to  cargo  caused  hy  water  escaping  from  a  pipe 
which  had  been  burst  by  a  sharp  frost.  The  defence 
was  that  the  accident  was  an  act  of  God  for  which 
the  defendant  waa  oot  roiponsible.  The  judge^  how- 
eTer,  told  the  jury  that  If  the  water  had  been  nn- 
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neoesBarily  placed  in  the  boiler,  or,  coimidering  the 
season  of  the  year,  improperly  left  there  witboat  heat 
to  prevent  the  action  of  the  frost  upon  the  pipe,  the 
miM^ef  was  not  occasioned  by  the  act  of  Qod  bat  by 
gross  negligence.  The  jury  found  for  the  plaintiff 
A  new  tnal  was  applied  for  on  the  ground  of  mis- 
direction. The  coiurt  held  that  the  loss  was  attribut- 
able to  negh'gence  and  was  not  caused  by  the  act  of 
Ood  so  as  to  exonerate  the  defendant  from  liability. 
In  other  words,  attention  was  paid  to  the  drcum- 
staoces  under  which  the  proximate  cause  produced 
the  damage  complained  of.  The  rule  that  in  con- 
tracts of  insurance  the  proximate  cause  of  loss 
oan  alone  be  regarded  is  carried  so  far  that  if  it 
were  rigidly  applied  to  this  Act  of  Parliament 
its  evident  object  would  in  many  cases  be  clearly 
defeated.  No  doubt  the  rupture  in  this  case  was 
the  result  of  an  effort  voluntarily  and  strenuously 
made,  and  it  may  be  that  a  policy  of  inburanoe 
agMnst  aoddents  might  be  so  worded  as  not  to  cover 
an  injury  so  caused.  But  if  we  look  further  and 
inquire  what  called  forth  this  unusual  effort,  we  find 
it  was  an  unexpected  difficulty  in  moving  the  wheel 
of  the  machine,  and  that  this  difficulty  arose  from  an 
unobserved  leakage  which  caused  the  material  in  the 
machine  to  choke  the  mechanism.  The  machine  v  as 
accidentally  put  out  of  order.  It  had  worked 
properly  until  i^  was  stopped  by  an  accident.  It  is 
not  straining  language  but  usiDg  it  in  its  ordinary 
sense  to  desoibe  tne  personal  ixijury  as  caused  by  an 
aoddent.  The'  personal  injury  was  the  rupture ;  the 
oause  of  it  was  the  unintended  and  unexpected 
resistance  of  tbe  wheel  to  the  force  applied  to  iK 
Such  a  case  appears  to  me  to  fall  within  the  Act. 

Bvery  injury  must  have  a  Cftuse.  The  proxi- 
mate cause  may  be  an  internal  strain ;  but  if,  as 
in  this  case,  the  strain  is  occasioned  by  an  effort  to 
overcome  an  obstacle  accidentally  presented  to  a 
workman  in  the  course  of  his  employment,  I  am  not 
prepared  to  s»y  that  the  Act  does  not  apply.  I 
think  it  dearly  dots,  and  that  the  interpretation  put 
upop  the  Act  in  Scotland  in  Steivari  v.  Wilsons  and 
Clydt  Coal  Co,  {Limited),  5  Eraser  120,  is  to  be 
prefemd  to  the  narrower  construction  occasionally 
adopted  in  this  country. 

In  this  cate  the  cause  of  the  injury  is  known,  and 
it  is  proved  that  the  cause  was  an  accident.  It  is 
not,  therefore,  necessary  to  consider  whether  the  Act 
applies  to  oases  in  which  the  cause  of  the  injury  is  not 
Imown  or  in  whioh  the  only  uoforeseen  occurrence  is 
the  personal  injury  itself.  But  if  personal  injury  is 
oau^  to  a  workman,  and  it  ar.ses  out  of  and  in  the 
oourse  of  an  employment  to  whioh  the  Act  applies,  it 
appears  to  me  tnat  ftimd  facie  the  Act  entitles  him 
to  compenftation ;  but  that  this  inference  may  be 
displaced  by  proof  that  the  iojury  is  attributable  to 
his  own  serious  and  wilful  misconduct  or  to  some 
other  cause  whioh  shows  that  the  injury  was  not 
aoddentaL  Ttie  Scotch  case  above  referred  to  is  a 
valuable  authority  on  this  point. 

The  appeal  in  this  case  ought  to  be  allowed,  and 
the  case  remitted  to  the  county  court  judge  to  assess 
compensation  as  proposed  by  my  noble  and  learned 
friend  on  the  woolsack  (Lord  Macnaghten). 

Order  of  the  Court  of  Appeal  and  award  of  the  oounty 
eourt  judge  reversed,  with  coete  here  and  below. 

Solicitors,  C.  F.  Appleton  ;  William  Hard  ik  Son, 


Otourt  of  Appeal. 

From  K  B.  Div.  i  yj^^    i  a 

(MathewandCozens-Hardy,L.JJ.)J  ^^^-  ^^' 

BlEMINGHAlC  EXOELSIOB  MONBY  SOOIBTT    V. 

Haywood,  (a.) 

Married  'woman — Separate  estate — Bestraint  on  anticipa^ 
tion — Ante-nuptieU  debt^Property  avaiMfe  to  acUisfy 
deht'-Form  of  jtidgment^Validity  of  reatrctint — 
Exception — SetUemerd  of  woman^s  own  property  by 
hereelf'-Money  payable  by  husband  under  sep%r<Mtion 
deed— Married  Women's  Property  Act,  1882  {^4^46 
Vict.  c.  75),  s.  19. 

In  an  action  against  a  married  woman,  who  married 
after  the  passing  of  the  Married  Women's  Property  Act, 
1882,  on  an  ante-nuptial  debt,  judgment  was  signed 
against  Tier  for  a  sum  to  be  paid  out  of  her  separate 
property,  whether  subject  to  any  restraint  against  antid^ 
potion  or  not.  Subsequently  she  separated  from  her 
husband  under  a  deed  of  separation,  which  contained  a 
covenant  by  the  husband  to  pay  her  a  yearly  sum  by 
monthly  instalments  for  her  separate  use  withotU  the 
power  of  anticipation. 

Held,  that,  on  the  true  construction  of  section  19  of  the 
Married  Women* s  Property  Act,  1882,  the  money  pay^ 
able  under  the  covenant  could  not  be  made  availabie  to 
anstoer  the  judgment  debt,  and  thai  the  judgment  ought  to 
be  rectified  by  limiting  its  operation  to  separate  property 
of  the  married  woman  not  subject  to  any  restraint  against 
aiUicipation, 

Axford  V,  EtiJ,  37  W,  B.  291,  22  Q.  B.  D.  548,  die- 
tinguished. 

Appeals  from  two  orders  of  Bidley,  J. 

The  action  was  brought  against  several  defendantf 
on  a  promissory  note. 

One  of  the  defendants,  Clara  Anue  Lane,  who  was 
sued  as  a  surety,  was,  at  the  time  when  she  signed 
the  promissory  note,  an  unmarried  woman.  She 
married  in  1902,  and  judgment  in  the  action  was 
signed  against  her  on  the  31st  of  Deoember,  1902* 

By  the  judgment  as  drawn  up  it  was  adjudged  that 
the  plaintiffs  do  recover  £39  and  costs  against  the 
defendant,  Giara  Anne  Lane,  such  sum  and  costs  to 
be  payable  out  of  her  separate  property,  whether  sub- 
ject to  any  restraint  against  anticipation  or  not. 

In  Maroh,  1903,  Mrs.  Lane  and  her  husband 
separated,  and  a  deed  of  separation  was  executed 
which  contained  a  covenant  by  the  husband  to  pay 
the  wife  a  certain  yearly  sum  by  monthly  instalments 
to  her  separate  use  without  the  power  of  anticipa- 
tion. 

The  defendant,  in  order  to  protect  her  right  to 
receive  the  monthly  instalments  from  the  operation  of 
the  judgment,  took  out  a  summons  for  the  rectifica- 
tion of  the  judgment  by  striking  out  the  words 
''  whether  subject  to  any  restraint  against  anticipa- 
tion or  not.*' 

The  plaintiffs  took  out  a  summons  for  the  appoint- 
ment by  way  of  equitable  execution  of  a  receiver  of 
the  monthly  instilments. 

The  two  summonses  came  on  together  before  the 
judge  at  chamberf . 

Bidley,  J.,  acting  on  the  authority  of  Axford  v, 
Beid,  37  W.  R  291,  22  Q.  B.  D.  548,  refused  to  vary 
the  form  of  the  judgment,  and  made  an  order  for  tae 
appointment  of  a  receiver. 

The  defendant  appealed. 

Pritchett,  for  the  defendant. — The  learned  judge 
was  misled  by  the  case  of  Axford  v.  Beid,    'fhat  was 

(a.)  Beported  by  F.  Q.  BtJOKSB,  Esq.,  Barristor- 
at-Law. 
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A  decisiaa  oq  taction  12  of  tbe  Married  Wocnea*S 
Property  Act,  16T0j  whijb  ea^cced  that  auf  oivriad 
womaQ*fl  property  belongiog  to  bar  for  her  iep irate 
nra  9hoald  be  liable  to  aatisfy  her  ante-niptiiil  debti. 
Tbe  court  there  wa^  a«ked  to  read  in  af  :er  the  words 
**  belmgiog  to  her  for  h^r  8^p%rat©  me"  t^e  wordt 
**  aod  not  labj^ct  to  any  re^tramt  on  anticip<^tioQ  ^*  *, 
nud  th'^y  refoaed  to  do  ao.  Bat  the  Mimed  Women's 
Property  Aot,  1882,  bai  no^v  repealed  th**  Act  of 
1S70,  and  the  effect  of  aeotions  13  and  19  o(  the 
pr^ient;  Act  if  to  introduoe  the  Yery  words  which  thd 
\wiirt  refuied  to  intradaoe  iato  the  earlier  Aot.  The 
only  case  in  whicih  a  reatraiat  on  autiaipatlon  ig  ia- 
operattva  u  where  the  mirried  wo  ma  a  ha^  ma  da  a 
settle tn«nt  of  her  owa  property*  The  defendaEfi's 
rigbt  to  rBC»ive  the  sams  payable  nnder  the  sepiration 
deed  is  therefore  protected,  and  the  jadgment  ongbt 
to  ba  rtKitified  by  atrik  tag  out  the  words  *^  whether 
■nbjeot  to  any  raitraint  against  antioipatlon  or  not.*' 
The  judgmeut  ought  to  be  in  ih^  aame  form  as  in 
Downe  v,  FUlchert  36  W,  R,  694,  21  Q  B  D.  IL  The 
order  for  a  receiver  onght  alio  to  be  di^eharged,. 

L'^ngtiaffet  for  the  ptaintiffi* — The  plain tiffi  are 
entitled  to  maintain  their  }tidg(nenta^  it  ia  drawn  np. 
Section  13  of  the  Married  Women's  Property  Aot,  ISS2, 
says  that  a  married  woman  shall  be  liable  in  respect 
of  ber  separate  property  for  her  ante-nuptial  debts, 
and  may  b3  sued  for  themp  and  all  mm  a  recwered 
sgaimt  her  in  resp^^ct  thereof  shall  be  pa 5  able  out  of 
hPT  separate  property.  That  is  a  clear  enaotment. 
Section  19  does  not  qualify  thisi  bu\  while  pre- 
serring  the  eJTt^ct  of  resF^rainti  on  antieipatijn  so  far 
&s  regards  post-nuptial  debts ^  proiridefl  that  no 
restraint  on  atitidpation  s^all  have  any  validity  so  far 
as  regards  ante-nuptial  debts.  The  plaintiff  it  might 
have  taken  judgment  against  the  defendant  in  even 
wider  teTms^viz,,  a  julgmeut  against  her  personally  : 
Mohimon,  King  <fe  Co,  v.  Lynes,  43  W,  E,  62,  [1894] 
2  Q.  B.  577. 

Ma  THE  w.  L.J, — I  am  of  opinion  that  the  appeals 
mun"  be  allowed.      The    judgment  which   has  been 
ent-fred  against  this  married  woman  hat  baen  drawn 
up     without     reference    to    the    Married    Women's 
Property  Act,  1882.    The  Married  Women's  Property 
Act,  1S70,  under  section  12  of   whioh   the  case    of 
Ax/ord    T*    EHd    was    decided,  has  been    repealed, 
and      the      question       now      dep<^nds     on    sectim 
19    of    the    AQt    of     1S32.       That    section    enacts 
as    follows:    **  Nothing  in  this  Aot  contamed  shall 
interfere  with  or  affect  any  settlement  or  agreement 
for  a  aettlement  made  or  to  be  made,  whether  before 
or    after   marriage,    respecting  the  property  of  any 
married  woman,  or  shall  interlere  with  or  render  in- 
operative   any    restriction    against     anticipation    at 
present  attached  or  to  be  heretfter  attached  to  the 
eojof  ment  of    any  property  or  income  by  a  woman 
uader  any  settlement,  agreement  for  a  aettlement, 
will,  or  other  instrument/'      Then  comes  this  im- 
portant eEcepHoo  :  **  But  no  restriction  against  anti- 
dpatioo  oontained  in  any  settle  men  t  or  agreement  fof 
a  settlement  of  a  woman's  o  wn  property  to  be  made 
or  entered  into  by  hereelf  shall  ba'^'e  any  validity 
af^atnit  debts  contracted  by  her  before  marriage/' 
Here  the  defendant  incurred  an  ante -nuptial   debt ; 
she    then  married,  and    subaequeotly  she  separated 
from  her  husband  uuder  a  deed  by  which  he  coven- 
anted to  pay  her  a  yearly  sum  by  monthly  instal- 
ments for  her  sep^^'^e  use  with  a  restraint  against 
anticipation*     It  is  now  iought  to   make  thi«  money 
which  she  is  restrained  from  an tioi paring  liable  for 
her  aote-nnptial  deb^s  ■  und  it  U  attt^mpted  to  bring 
the  case  witnin  the  exoeption.      But  this  money  is  not 
her  **  own  property  "  settlM  by  herself,  it  is  property 
settled  on  her  by  her  husband,  so  that  the  case  clearly 


doai  not  come  within  the  e%  leptiou.  The  first  part 
of  the  flection,  therefore,  appliei,  and  the  restraint 
agiioat  anticipitian  muit  be  allowed  to  haYe  efftMst* 

Cozews-Haedt,  L  J*— The  oaie  of  Axford  v.  Reid 
in  HI  icngr^r  an  authority,  as  the  M -111101  Womea'a 
Property  Act,  1870,  nnder  which  it  was  decided^  has 
been  repealed  by  section  22  of  the  Married  Women's 
Property  Aot,  1882,  Tbis  case  ha 4  to  be  deeded 
under  the  Act  of  1882.  Section  13  of  th^t  statnte 
provides  that  **  a  woman  after  her  marriage  shall 
oondnue  to  be  liabfe  in  reapect  aud  to  the  extent  of 
her  separate  property  for  a^l  debts  ooatraoted  and  all 
contracts  tntered  i  ito  or  wrongs  committed  by  her 
before  her  marri  ige.  ^ '  If  th  e  ena  itme  ct  s  topped  there , 
the  present  judgment  mtght  b)  allowei  to  stind* 
But  there  followa  section  19,  the  language  of  whidk 
ifl  wide  aud  nnamb  guou^  I  am  of  opinir>n  that  on 
the  true  com  traction  of  this  section  thi  judgment 
is  clearly  wrong,  and  the  money  payable  under  the 
separation  deed  cm  not  be  made  avaUable  to  answer 
the  ante -nuptial  debt*  The  cise  of  RMnsaiif  Kijig, 
^  Co,  V.  Ltfitu  does  not  touch  tha  potut  raiaed  h<!re* 
All  that  was  decided  there  was  thtit  j  adgment  should 
go  against  the  married  wom*n*  Nothing  was  decided 
as  to  what  prop  Art;  the  judgmeat  should  g3  agiiust, 

Appeah  alhumd^ 

BoHoHors  for  the  plaintiffs,  Wardt  Bowk,  <fc  Go 
T.  W,  \^aUhaU,  Birmingham. 

Sjlioitors  for  the  defendant,  Ualberta,   Huitept 
i/etcif/e,  tir  Edwin  BiKker,  Birmingtiam 


for 


S 


Prom  K.  B*  Div, 
(Taug'ian  WUltams,  Eomer,  and  i»ya  ■ 


)  Aug.  2 ;  Kov.  19, 
\  1902 ; 

And  K, 

EowaoK  V.  AxLiNTio  Teaitsport  Co.  [a.) 
Ship— Bill  0/  lading— BaUer   carried  in  refrigerating 

chamhcTi  —  Negligent     in     forking     rnfrigmding 

machinery— *'  FafdU    in  TnanageTnent    of  veiad^^^ 

Barter  Ad  {U.  5.  Cmgrem,  nth  of  February,  1893) 

incoTporaitd  in  hilh  of  lading-^ Meafiing  of  ''^  tea' 

worthy*** 

By  hitU  0/  lading  incorporaiing  an  Am^ican  Act  of 
Congreai  the  owners  of  The  Mmneapolis,  conveying 
hidkr  in  refrigerating  chamberB,  were  relieved  from 
Uabiliiif  for  fiamage  cauud  by  fiulU  in  management  of 
the  ve^ie?.  provided  she  were  uamorihy  at  tht  commence- 
ment  i>/  the  voyage.  The  refrigeraiing  machinery  waa  in 
good  order  and  the  cha^nbera  properly  cooled  at  atarUng, 
but  through  mgligmec  in  working  the  aaid  m^hinery  the 
butter  became  damaged  daring  the  voyage. 

Held,  by  K'^nnedy^  J.,  thai  *' tea  worthy  "  meani,  in 
the  present  ca^e,  **Jtt  to  carry  the  batter  iafely,**  that 
Ttie  Minneapolis  ifmt  seaworthy  in  thii  ^e?ite,  that  the 
damage  aroae  from  faulU  in  Tmjnagim^nt  of  the  vuael, 
and  <AoC  her  ownera,  ihKrefore,  were  w^i  tiahU. 

Hdd^  on  appealf  that  inasmuch  aa  the  mocA/nery  maa 
nat  intended  for  cooling  the  butter  only,  but  other  parts  of 
the  cargo  and  the  ahip  aa  well,  it  toas  part  of  the  ship, 
and  that  its  mismanfigemeni  u'sa  a  fault  in  the  manage- 
ment of  the  vessel  which  rdi^ved  the  ofmerg  hy  virtue  of 
the  Act. 

This  was  an  appeal  by  the  plaintiff  from  a  deciMon 
of  K*^nnedy,  J.,  sitting  without  a  jury. 

The  facts  were  ai  folio  *s : 

The  plaintiff  was  indorsee  of  certain  bills  of  lading, 
dated  the  29th  of  June,  1900,  under  which  oert^n 

(a,)  Beported  by  B.  Hill,  EJsq.,  Barrittec-at-Law, 
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parodB  of  butter  were  delivered  in  good  oonditioE  to 
the  defendanta  m  New  York  by  MeeiTB.  Abralmm 
HodgeoD  4;  Sons,  for  sbipmect  in  defendants 'ateamaliip 
Minneapolis  and  delivery  in  Eiondon  to  the  order  or 
asaigQS  of  tke  shipperB  in  the  like  condition, 

The  btlli  of  lading  inoorporated  the  terms  and  pro- 
visiotis  of,  and  all  the  eiemptioas  from  liability  con- 
tained in,  the  Act  of  Oongreaa  of  the  United  Steitei 
approved  on  the  19th  of  February,  18&3,  and  entitled, 
'*An  Act  relating  to  Narigatiou  of  Veesele^  &o*," 
commonly  known  as  the  '*  Harter  Act*" 

The  butter  waa  carried  in  iusul&ted  chambera  coa- 
neoted  with  the  refrigerating  maohiaery  and  apparatus 
of  the  veoflel*  This  machiiiery  and  apparatua  were  in 
good  order,  and  the  drnmbera  were  at  the  time  of 
ihipment  oooled  down  to  the  proper  temperatore  for 
the  safe  conveyance  of  the  bmtter ;  but  by  the  negli- 
gence (which  waa  not  dacied)  of  the  crew  in  the 
management  of  the  said  maehinery,  the  temperature 
of  the  chambers  was  allowed  to  rise  unduly  during 
the  voyage  with  the  result  that  the  butter  became 
detariorated  and  was  delivered  to  the  plaintiff  in  a 
damaged  condition^ 

The  plaintiff  thereupon  claimed  damagea  for  breach 
of  the  contract  contained  in  the  bills  of  lading,  but 
the  defendant*  denied  liability,  relying  on  one  of  the 
incorporated  clauaea  of  the  Harter  Act,  aeotion  3  of 
which  contained  the  following  proviijion:  'That  if 
tha  owner  of  any  veasfl  transporting  merchandise  or 
property  to  or  from  any  port  in  the  United  Btatea  of 
America  ah  all  exercise  due  dilisfeuce  to  make  the  said 
vessel  in  all  respects  seaworthy,  and  properly  manned, 
equipped,  and  supplied,  neither  the  vessel,  her  owner 
or  ownera,  agent,  or  charterers,  shall  become  or  beheld 
responsible  for  damage  or  loss  resulting  from  faults 
or  errofff  in  navigation  or  in  the  managemeut  of  «aid 
vesael*''  It  was  contended  on  behalf  of  the  defend- 
ants that  the  negligence  of  the  orew  in  the  manage- 
ment of  the  r^frigeratiiig  machinery  waa  a  fault  or 
error  in  the  management  of  the  vessel  withm  the 
meaning  of  that  section. 

J.  A.  Bamilton,  K,C.,  and  Loehnia,  lor  the  plaintiff. 
Bofc*on,  K^C.f  and  Z».  SUphem^  for  the  defendants, 
ItomzDT,  J,,  in  a  reserved  judgment,  held  on  the 
the  authority  of  Thi  Tham^t,  61  Fed.  Bep,  1014,  and 
Owmn  of  Cargo  m  Ship  Maori  King  v,  Mughea,  44 
W,E.  2,  [1896]  2  Q.  B.  550,  that  the  term  '^aea- 
worthy  '*  in  the  Harter  Act  must  refer  to  fitnew  for 
carrying  the  partioular  cargo  in  question.  His  lord- 
ship found  that  in  this  seme  The  Mimieapolis  was 
seaworthy  at  the  commencement  of  her  voyage,  and 
that  as  she  ceased  to  be  ao  through  the  negligence  of 
the  <a'ew  in  the  management  of  the  refrigerating 
machinery^  the  logical  conclusion  must  ba  that  auoh 
oegligenoe  was,  within  the  meaning  of  the  Harter 
Act,  negligence  in  the  management  of  the  ship  of 
which  that  machinery  was  a  part ;  and  he  gare  judg- 
ment for  the  defendants. 

The  plabtiff  appealed* 

*A  A.  HamiUon,  KX\,  and  LmhntB  (Rtearda  with 
them),  for  the  appellant,  cited  Dobdl  v*  SUamship 
Mo$Bmore  Co.,  44  W.  H.  37,  [1895]  2  Q.  B*  408; 
Omnm-s  of  Cargo  on  Ship  Maori  Kin*j  v,  Ilmhea,  44 
W.  R.  2,  [1895]  2  Q.  B.  550  :  The  Ferro,  [1893]  P.  38, 
41  W,  R.  Big.  222;  The  Gl^ochii,  [1896]  P.  10,  44 
W.  E.  Dig.  148 ;  The  Mo^Jneij,  48  W,  R.  527,  [1900]  P. 
il2  ■  Botany  Worsted  MilU  v.  Knott,  76  Ft^,  Rep.  582 ; 
ThePrmnat  SB  Ih'd.  531,  (on  appeal)  03  Ibid.  837; 
Bkinman  v.  Anqfer  Line  (Ltmited),  39  W.  R,  392 
[1891]  1  Q,  B.  619;  Sianton  v.  nkhardmin,  L.  R,  7 
C.  P.  421  ;  Kay  v.  Whaler,  L.  B.  2  C.  P.  302 ;  Burtm 
V.  English,  32  W.  R.  655,  12  Q.  B.  D.  218;  and 
CkHeronY.  Atlm  Steamship  Co.,  170  U.  S.  Rep^  272* 


Eohson,  KM.,  aod  D.  SUpIiens,  far  the  respondent*, 
cited  TaU^9all  v.  National  Steamship  Co,,  32  W,  R. 
566,  12  Q.  B,  D.  297;  Queenjiland  National  Bank  v. 
Pmimular  and  Oriental  Stmm  Navigation  Co.,  46  W.  R. 
324,  [1898]  1  a  B.  567  ;  SUel  v.  BUde  Lin€  Steamship 
Co,,  3  App.  Cas.  72,  26  W.  R.  Dig*  216;  Thti  Rodney, 
48  W,  R.  527,  [1900]  P.  112  ;  TA^  Mexican  Prince,  82 
Fed,  Rep,  484  ;  and  The  SinUhdon^  89  Ibid,  374, 

J.  A,  HamiUon^  KC,  replied. 

Vaughaw  WtLiJAMS,  L.J,— This  caae  seemi  to  me 
to  be  rather  on  the  border  lihe;  but  the  qneatioti 
which  the  court  hai  to  decide  is  really  a  qnegtion  of 
fact^  and  not  a  question  of  the  coastr action  to  be 
placed  npon  the  clauies  of  the  Harter  Act  which  have 
been  imported  into  the  bills  of  Udicg.    The  decUion 
(aa  I  understand  it)  of  the  learned  judge  in  the  court 
below  comes  to  this :  He  has  found  that  the  veasel,  at 
the  moment  of  starting  on  the  voyage,  carrying  this 
cargo  of  butter,  was  in  all  respects  seaworthy,  pro- 
perly manned  and  equipped.    Having  come  to  that 
oonclueion  he  has  also  come  to  another  conclusion  of 
fact — namely,   that    the  damage  to  the  butter,   by 
reason  of  its  not  being  kept  properly  cool  in   the 
refrigerating  chambers,  was  damage  which  arose  in 
the  management  of  the  vessel*     I  do  not  think  that 
anybody  dealing  with  the  claaaes  imported  from,  the 
Harter  Act,  and  deciding  t^iat  thc^se  first  t^o  conoln- 
stons  of  fact  were  right,  €%n  doubt  that  the  ultimate 
judgment   of    Kennedy,   J*,    was  right    also.      The 
moment  that  the  Qourt  came  to  the  con  elusion  that 
the  vt^ssel  was  in  all  respects   seaworthy,  properly 
manned  and  equipped^  and  if  it  was  alsa  true  that  the 
damage  to  the  butter  was  damage  resulting  from  the 
management  of  the  f  easel,  it  would  be  an  irresistible  con* 
elusion  that  the  shipowners  wfire  relieved  from  liability 
in  respect  of  such  damage.    The  court  has  to  consider 
what  the  facts  of  the  case  are,  and  to  see  whether 
the  facts  and  evidence  are  such  as  to  justify  the  con- 
clusion of  Kennedy,  J.     [His  lordship  referred  to  the 
facts,  and  discusied  the  provisions  of  the  Harter  Act 
and  the  arguments  baied  thereon,  and  ooatinnad:] 
What,  for  the  purpose  of  clause  3  of  the  Harter  Act, 
is  the  meaning  of  the  phrase   '*  faults  or  emDm  in 
.    ,     ,    the  management  of   said  vessel "  P    In   mj 
opinion  it   m^ans,  in  the  management  of  the  aaid 
vessel  qiia  vessel.     In  these  circumstances,  if  there 
had  been  some  apparatus  simply  for  the  purpose  of 
refrigerating  the  butter,  I  should  have  heii!ated  very 
much  to  say  that  such  appsr^tus  was  part  of  the  vessel, 
and  should  not  be  able  to  persuade  myself  to  come  to         | 
the  conclusion  that  misuianagement  of  th%t   special 
apparatus  was  mismanagement  of  the  vessel   But  it  is 
not  the  fact  that  the  apparatus  wai  introduced  into 
the  vessel  for  a  special  purpose.   It  was  not  introduced 
any  more  for  the  butter  than  were  the  port-hole«, 
the  hatches,  or  other  ventilating  apparatus.     I  think 
that  on  the  evidence  it  it  clear  that  this  refrigerating 
apparatus  was  put  into  the  ship  for  tte  purpose  of 
cooling  the  ship.   It  is  true  that  when  it  was  there,  it 
could  be  used  lor  the  butter  in  the  chambers  or  for 
meat  there,  or  for  the  store-room  of  the  ship,  in  whioh 
were  placed  the  provisions  for  consumption  dming 
the   voyage.    It  coold  be  used  for  any  or  either  of 
those  purposes;    and,  in  my  jadiriiient,   the  court 
ought  not  to  say  that  Kennedy,   J.,  was  wrong  in 
holding  that  this  particular  refrigerating  apparatus 
was  part  of  the  vesBel,  and  that  this  management  of  it 
was  management  of  the   vesflcl,  and  that   therefore 
mismanagement  of  it   was  miiimanagement    of    the 
vesstl.     That  is  the  conclusion  I  have  come  to  in  the       J 
present  oase,  and  the  moment  I  come  to  that  con-       ■ 
elusion  I  find  it  impotaible  to  say  that  Kennedy,  J.,       1 
was  wrong    in  deciding  that  tlie    damage  to    the 
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batter  resulted  from  the  negligence  m  working  pftrt 
of  Ihe  veMel. 

BoMxa  and  SxiBt^INO,  L.  JJ.,  gmve  jadgtnent  to  the 
like  effect 

Appml  dhfniiaed^ 

HiAmant  Birdivood^  ti*  Co* 


July  20. 
190^. 


oleulj  had  power  to  do  this  under  ord.  14^  r.  6,  The 
priKstice  h  that  In  aaoh  oirouinstsnQes  there  it  no 
appsal  from  the  decisiou  of  the  master;  for  the  master 
in  deciding  Buoh  a  question  is  not  acttag  in  vi'^tue  of 
any  jurisdietion  conferred  on  him  by  the  mlea  fta 
in%<iter.  It  would  be  rery  inccmTeieiit  if  that  practice 
disturbed* 


(Mathew  snd  Cozens -Htftrdy^  L.J  J.) 

HOABE  i&  Co,   V,  MoaSHEAD*  (a*) 
Procfi^ — £«oua  1o   defend — S^cttrit^  t>   sati»fadi*fn  of 
fiutiiar — Dtcition  ofmaater  ai  to  su^^iency  o/tecuriiif 
—Appd^—B.  S/C,   1883,  <yrd,   14,  r.  6;  ord.  5^1, 
r.  21, 
.    fFAme  an  order  Jim  bem  rnuda  under  ord.  14,  r,  6, 
M^fifl^  £4d  de/tndaid  trnvv  to  de/emi  on  giving  BtcuriUj 
m  the  mth/acthn  of  tfm  mastm*,  th^re  «  no  appml  from 
the  imi&lon  o/ihr  maskr  on  ike  gnesthn  of  the  $tijfficiencif 
of  the  »$curittf  Uudered  hy  the  d^/enditnt 

IAppoal  from  an  order  o!  Waltani  J,,  at  ohambers. 
The  action  waa  brought  to  recover  a  liquidated 
sum. 
Go  an  application  by  the  plaiutifipH  for  enmmary 
judgment  under  order  14  tlie  mister  in^d©  »n  order 
panting  the  defendant  leave  to  defend  the  agtion  on 
fpvlpg  e^cority  for  tbe  amount  claimed  to  the  satis- 
faction of  the  maaier* 
On  an  appeal  by  the  plaintiSi  from  that  order^ 
Phillimore,  J.^  affirmed  the  order* 
The  delendiiut  having  tendered  eertaiD  eeourity, 
the    parti  M    attended    before   the    master,    and  the 
queaiion  of  the  value  of  the  proposed  security  and  its 
•n&Aency  was  arga^-d*    The  master  found  that  the 
^H        |KropoiM»d  security  wan   not  sufficient}  and  made  an 
^M       order  directiag  that  the  plain li£f^  should  be  at  liberty 
^H       to  sign  final  judgment, 

^M  On  an  appeal  by  the  defendant  Irotn  tiiat  order, 

^H        W*lton»  J.|  was  of  opinion  that  he  had  no  juriadiction 
^H        to  review  the  ^diog  of  the  master  that  satisfactory 
^^        security  had  not  been  given^  and  he  refused  to  maka 
any  order  except  to  give  the  defendant  leave  to  appeal 
to  the  Court  of  Appeal, 

The  defendant  appealed  accordingly. 

WiU^  K.C.^  and  Pollard,  for  the  defendant— 
Walton,  J„  ought  to  have  reviewed  the  decision  of 
1^  mister  as  to  the  suffioieuey  of  the  security.  The 
iOid&t  of  Pnilliinor8f  J.,  did  not  make  the  master  a 
ptriona  de$tfp%aia,  but  referred  the  question  of  the 
gttffiin«ncy  of  the  seaurity  to  him  in  his  capacity  as 
MMter.  The  tnaster^  in  dealing  with  that  question, 
ira0  a^yng  as  an  officer  of  the  court,  and  was 
flxerdsiiig  the  jurisdiction  conferred  on  him  by 
cvrd-M,  T.  12.  By  rule  21  of  the  same  ord^r,  '^Any 
person  aOected  by  any  order  or  decision  of  a  master 
may  appeal  tberefrom  to  a  judge  at  ohambers.*' 
Omen  v  Lmidon  tmd  N^orth-We4ttrTi  Rathmtf  C'>.,  Ifi 
W.  R.  125,  L,  R.  3  Q  B.  ol,  and  8'indhif.k  Uharittf 
Trttdrt^  V,  Nm'th  BtaffortUhire  Raitmay  Co.,  26  W.  E, 
229.  3  Q.  B,  D.  1,  have  no  be  .ring  on  this  case.  They 
were  cases  of  a  perst/na  demifnata  not  ezeroising  the 
functions  of  an  officer  of  the  court, 

L^ehnis,  for  the  plaiotiffj,— The  order  of  PhillifD ore, 
J.,  designated  the  m»*t!?r  as  the  person  who  was  to 
exercise  his  judgment  on  the  qu^stioa  whether  the 
proposed  security  was  sufficient.     The  learned  judge 


Mathew,  LJ.— I  think  that  this  appeal  must  be 
dismissed.  We  must  begin  by  looking  at  ord.  14,  r,  6, 
which  is  as  follows:  **  tteave  to  defend  may  bs  given 
unconditionally,  or  subject  to  such  terms  as  to  giving 
security  or  time  or  mode  of  trial  or  otherwise  as  the 
judge  rmay  think  fit,"  TTuder  this  rule,  the  judge,  if 
ha  orders  security  to  ba  given,  may  designate^  a 
person  who  is  to  ascertain  the  value  of  the  security 
offered ;  for  he  has  power  to  say  on  what  terms  he 
will  grant  leave  to  defend.  Here  Phillimore,  J,, 
directed  that  the  question  of  the  suffidency  of  the 
sacarity  should  be  referred  to  the  master.  That  was  in 
aocor dance  with  the  common  form  of  order,  and  I  do 
not  tJaiuk  it  was  a  direcHon  to  refer  the  question  to 
the  master  as  such.  The  parties  went  before  themaater 
and  the  question  of  the  sufficiency  of  the  security 
offered  by  the  defendant  was  gone  into  by  him,  and 
he  came  to  the  conclusion  that  it  was  insufficient^  It 
is  now  for  the  first  time  suggested  that  such  a 
decision  may  be  reconsidered  on  appeal.  In  my 
opinion  the  contantion  on  the  part  of  the  defendant 
fail#* 

CozBNS-HAitDY,  L,J,^I  am  of  the  same  opinion. 
The  defendant  relies  on  ord,  54,  r,  2L  But  that 
argument  assiimea  that  the  master  decided  the 
qaestion  of  the  suffioieuoy  of  the  security  in  ths 
exercise  of  his  jurie  diction  as  master,  and  not  as  a 
persona  designata.  I  think  that  the  order  of 
Phillimore,  J,,  which  was  made  under  ord,  14,  r,  6, 
referred  the  question  to  the  master  as  a  persona 
dmiifnatti,  and  that  the  defendant  cannot  be  allowed  to 
question  the  determination  of  the  master  that  tho 
seaurity  tendered  by  him  was  not  sufficient, 

Apptai  duTniaied. 

Bolidtors  for  the  plaintiffs,  Tyke  *fc  Co. 

Solicitor  for  the  defendant,  B.  W,  Kemp^ 


From  Chan,  Div»  \  ^^    1   2  20  21* 

(Vaughau  WiUiams,  Bomer,  and      j/^g  23^  1903,'  ' 
Oozens- Hardy,  L,JJO  J 

In  re  Bolton  Bstatss  Aot, 

BUSSBLL  t;,  MeYUICK,  (a,) 
SiaUite^Primk  Ad^Oontiritdion—Ee§traint  on  mKema* 
thti — Exception  in  favanr  of  jmnturet—Jotniwre 
a^poinUd  by  witl—Vfilidiiyof  exereue  of  pmffm^- 
CoTi9tru€tion  of  earlier  MiatitU  l^^w  m  es^HUng  ai 
later  time. 

By  a  private  Ad  (27  ffen.  8*  c.  (rv».)  certain  eitat*i  toffre 
atUhd  upon  certain  prrsons  and  the  hHr»  &f  their  bodi>t, 
and  it  waa  provided  that  «a«e  of  the  peraona  so  entitltd 
ghoidd  **a^^i5i*i  bargayn*  tjim  or  »f^Ue  any  of  the  ,  .  . 
prftnyaaes  ♦  .  ,  nnr  any  other  thin^  dft  which  ahould 
be  iothe  hurt  or  diainheriUmte  of  the  heirta  of  any  of 
them  .  .  ,  h\U  onhf  for  the  joynUr  of  wyfe  or  %nyft^ 
for  the  term  of  lyfe  or  hjvea  of  any  hmfiand.' 

HM^  that,  on  the  true  ronstrneUfm  of  the  Art.  a  pftwer 
(fjotnturii^fi  was  eon/erred  which  nmld  he  errreispii  by 
any  instrument  for  the  time  beimj  known  to  the  Imo,  and 
nek  onlif  bjf  fine  or  reeoveryt   or  mice  the  Fine*  and 


(a.)  Eeported  by  F, 


at*Law^ 


Eiiq.,  Barrister- 


{<i.)  Eeported  by  J, 


I,  HrtmintQ,  Btq.*  Bamst^i- 
at-Law. 
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Beeoveries  Ad  hy  dUentaUing  oisuranee;  and  tJuii,  on 
the  authority  o/ Veraon's  oase,  4  Co.  Rep,  la,  4b,  it  wai 
toell  creaied  by  testamentary  instrument ,  though  aJt  the 
time  of  the  passing  of  the  Ad  a  wiU  Jutd  no  operation 
upon  land,  the  statutes  which  enabled  land  to  be  devised 
Jyy  wiU  being  later  in  date. 

This  was  an  appeal  from  a  deoisioQ  of  Joyoe,  J. 

By  a  private  Act  of  Parliament  (27  Hen.  8,  o.  xyi.), 
which  gave  parliamentary  sanction  and  effect  to 
an  arrangement  between  two  daughters  and  two 
granddaoghters  of  Lord  Brooke  and  their  respective 
husbands,  certain  estates  in  Dorset,  Devon,  Oomwall, 
and  Wilts  were  settled  on  Oharles  Lord  Mount joye 
and  Anne  his  wife  and  the  heirs  of  their  bodies  law- 
fully begotten  as  co-parceners,  and  tiien  followed  a 
proviso  in  the  following  terms:  ''That  neyther  the 
■aide  Oharles  Lord  SCountjoye  and  the  Lady  Anne  his 
wyfe  John  Paulet  and  bUzabeth  his  wyfe  Francis 
Dartrey  and  Blanche  his  wyfe  Foulke  Qryyell  and 
Blizabeth  his  wyfe  nor  any  of  them  nor  their  heires 
nor  the  heires  of  anv  of  them  shall  hereafter  alyen 
bargain  give  or  selle  any  of  the  saide  castelles 
manonrs  menses  laodes  tenements  and  other  the 
premysses  above  specified  nor  any  parte  or  parcell  of 
theym  nor  any  other  thyng  doo  which  shulde  be  to 
the  hurte  or  disenherytanche  of  their  heires  or  of  the 
heires  of  any  of  them  or  to  any  of  the  saide  remayn- 
ders  but  only  for  the  joynter  of  wyfe  or  wyfes  for  terme 
of  lyfe  or  lyvos  of  any  husband  that  hath  or  shall 
marry  any  of  them  or  any  heires  that  shall  be  inheri- 
table to  any  of  the  same  landes  and  tenements  or  for 
terme  of  lyfe  of  any  other  person  or  for  years  or  at 
wyll  after  custome  of  the  mauour  yeldyng  the  true 
and  anncyent  rent  of  the  same  landes  or  tenements  so 
to  him  letten  as  aforesaid  but  that  all  and  every  acte 
or  aotes  hereafter  done  or  su£Eared  contrary  to  the 
true  intent  of  this  present  acte  shall  be  voyde  and  of 
none  effect  in  the  law." 

This  proviso  was  recited  in  the  Bolton  Estatei 
Act  of  1863  (26  &  27  Vict.  c.  vL,  private  Act),  which 
was  passed  mainly  to  enable  the  granting  of  bnildiog 
and  mining  leases  and  the  partition  and  sale  of  the 
estates.  Section  5  of  the  later  Act  referred  to  the 
powers  of  the  earlier  Act,  and  section  9  provided  at 
follows :  "  From  and  after  the  pasting  of  this  Act  the 
powers  in  the  recited  Act  contained  or  implied  of 
giving  the  said  (hereditaments)  for  the  jointure  of  a 
wife  or  wives  •  .  •  shall  and  may  be  exercisable 
either  previously  to  and  in  contemplation  of  a  marri- 
age or  after  the  completion  or  solemnization  thereof 
•    •    • 

Section  10  of  the  same  Act  provided  that  after  par- 
tition the  powers  of  leasing,  seUiog,  and  jointuring 
might  be  exercised  as  to  each  portion  by  the  persons 
interested  therein* 

On  the  death  of  the  late  Duchess  of  Cleveland  on 
the  18th  of  May,  1901,  General  A.  W.  H.  Meyrick 
became  entitled  to  one  undivided  third  share  of  the 
said  estates  at  tenant  in  taiL  He  died  on  the  26  th  of 
ICarch,  1902,  leaving  a  widow  but  no  issue.  By  Ids 
will,  dated  tue  30th  of  May,  1901,  he  bequeathed  an 
annuity  to  his  widow.  By  a  oodidl  dated  the  follow- 
ing day,  after  revoking  the  gift  of  this  annuity,  he 
purported,  in  exercise  of  the  powers  contained  in  the 
two  Acts,  and  of  all  other  powers  enabling  him  in 
that  behalf,  to  appoint,  bequeath,  and  give  to  his 
wife  for  the  residue  of  her  life  by  way  of  jomture  the 
whole  of  his  third  or  other  snare  in  the  premises  to 
the  utmost  extent  of  his  power  in  as  general  and 
complete  a  manner  as  possible.  The  testator  never 
executed  any  deed  or  disent  siling  assurance  requiring 
enrolment  appointing  his  said  share  to  his  wife  by 
way  of  jointure. 
A  summons  was  issued  on  behalf  of  a  sister  and  the 


children  of  other  sisters  of  the  testator  as  his  heirs-at- 
law  to  have  it  det«»rmined  whether,  on  the  true  con- 
struction of  the  Acts,  he  had  piwer  by  will  or  codioil 
to  appoint  the  income  of  his  said  share  to  any  wife 
who  might  survive  him. 

Joyce,  J.,  held  that  the  power  of  jointuring  oon- 
f ened  by  the  Act  wat  not  exercisable  by  will. 

Mrs.  Meyrick  appealed. 

Ealdane,  K.C,  Younger,  K.C,  and  Cave,  for  the 
appellant. — ^The  question  turns  on  the  m^auiog  of 
27  Hen.  8,  c  xvL  The  Act  creates  a  positive  power 
by  way  of  exception,  and  does  not  limic  its  execution 
to  fine  and  recovery.  Fine  and  recovery  as  a  mode 
of  alienation  was  first  recognized  by  the  courts  in 
Taltarum's  case.  Year  Books,  12  Bd.  4,  19.  The 
respondents  must  show  that  by  1535  the  practice  had 
become  so  general  that  the  Legislature  recognized  it 
at  a  regular  means  of  alienatioo.  The  words  creating 
the  power  are  inapt  for  its  exercise  by  fine  and 
recovery.  A  fine  would  bar  the  issue  only,  while  a 
recoveiy  would  destroy  the  rights  of  the  issue 
altogether  and  put  an  end  to  the  parliamentary 
estate.  Though  the  power  of  alienating  land  by 
will  did  not  exist  in  1535,  yet  the  later  Acts  of 
Parlia<nent  which  authorized  such  alienatioa  must 
be  taken  to  apply  to  these  estates  and  give  by 
implication  a  power  to  jointure  by  wilL 

They  referred  to  Beade  v.  Nash,  1  Leon.  147 ;  Duke 
of  Bolton  V.  Grantham,  3  Burr.  1259 ;  Earl  of  Darling^ 
ton  V.  Pulteney,  1  Oowp.  260 ;  Vernon's  cctse,  4  Co.  Bep. 
la.  4a ;  Wigson  v.  Garret,  Sir  T.  B«ym.  239 ;  Mestatr 
V.  Gillespie,  11  Ves.  621;  ToUdT.  TolM,  2  P.  Wma. 
489;  Farwell  on  Powers  (2nd  ed.).  p.  48;  Oruise'a 
Digest,  vol.  4,  chapters  13  and  14;  Sngden  on 
Powers  (8th  ed.),  p.  563;  and  Williams  on  Beal 
Property  (19th  ed.),  p.  73. 

Warmington,  K.C,  Hughes,  K.C.,  widTcmlin,  for  the 
respondents.— By  1535  recoveries  were  a  well-known 
method  of  convH3riog  land.  The  word  occurs  in  the 
statuteof  Henry  VIIL  itself.  Therecoverycouldnothave 
its  full  legal  effect  by  reason  of  the  Act — that  is  to  say, 
it  could  not  defeat  the  rights  of  the  issue,  but  it  to<^ 
effect  so  far  as  it  was  lawful  by  reason  of  the  excep- 
tion—that is,  so  as  to  give  the  wife  a  jointure.  An 
exception  out  of  a  prohibition  does  not  amount  to  an 
affirmative  enactment,  so  as  to  enable  a  person  to  do 
something  which  he  could  not  have  done  otherwise. 
At  the  time  of  the  statute  of  Henry  VIIL  fines  and 
recoveries  were  the  proper  mod<)  of  assurance  for 
creating  a  jointure,  and  ic  cannot  have  been  intended 
by  the  exception  in  that  statute  to  confer  upon  the 
tenants  in  tail  of  these  settled  eitates  a  power  of 
lUienation  which  they  would  not  have  had  but  for  the 
exception. 

They  referred  to  Attomey^General  v.  Duke  of  MarU 
borough,  3  Madd.  498 ;  Martin  v.  Strachan,  Willet  Bep. 
444;  Lord  Advocate  for  Scotland  v.  Hamilton,  1 
Macqueen  46 ;  Wed  Derby  Union  v.  Mdropclitan  lAfe 
Assurance  Socidy,  45  W.  B.  388,  [1897]  1  Ch.  335, 
[1897]  A.  0.  647,  46  W.  B.  Dig.  125;  Duke  of 
Grafton  v.  London  and  Birmingham  Railway,  6  SooU 
719 ;  Biackstone's  Comment «ries,  vol.  2,  p.  270. 

C.  Ashworth  Jcmes,  for  the  executors. 

Younger,  K.C,  replied. 

Cur,  adv.  vuU^ 

June  23. — The  judgment  of  the  court  was  read  by 

Oozens^Habdt,  L.J.—This  appeal  raises  a  question 
as  to  the  construction  and  effect  of  a  private  Act  of 
Parliament,  27  Hen.  8,  1535,  relating  to  the  Bolton 
Eitate.  Mrs.  Meyrick,  the  applicant,  claims  to  be 
entitled  under  the  codioil  of  the  will  of  her  late 
^husband,  who  was  tenant  in  tail  in  possesion,  to  the 
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mcom^  of  tha  estjbt^  by  way  of  jointare,     Tae  re* 
■pondenti  who   are  the  preflent   tanaotg  ia    tail   in 
P^ifleaBiau  contend  that  the  t-istotor  had  no  power  to 
ore»te  this  join tore  by  teit^faentary  inBtmrnotitj  and 
Joyce,  J*,  h«9  adopted  toil  via w.     [Sis  lordship  read 
the  proviso,  and  cootioaed :]  It  waf  ai*gaed  on  bBhAlf 
'  of  toe  applioAQt  th*t  the  flnooessive   takers  were  only 
I  ^ftaoanti  for  Hf e,  bnt  I  ana  <Ue*rly  of  opiuion  that  they 
wete  tenants  in  tail  eiijoyin^  all  «aoh  rights,  powers, 
&ad  piivil**gt*a  a^  were  posse  Med  by  tenants   ia  tail 
After  the  Statute  De    Donis,    subject    oaly   to    the 
|l>roviio:    AUGT^mt/^Gefieral  v,    Buke   of  Marlb&rottgh. 
^^»t  proviBo  prohibiti  alienation  or  any  act  done 
or    snffared    to    the    hnrt    of    the    heiri,    but  only 
I  (inUr  aiia)  '*for  the  jointer  of  wyfe  or  wyfes**'     Now 
|in  point  of  form  tnii  is   not  an  affirmative  olauie 
I  «oabUng  a  jointure  to  be  created,  but  an  eiception 
|froEiL  a  prohidition,  and  it  is  contend -d  that  the  remit 
"  I  that  the  tenant  in  tail  is  left,  qumd  the  joiutufe.  in 
f  the  same  po^itijn  as  if  the  prohibition  had  not  been 
I  ioaerted  m  the  Act,  and  ttiat  a  tenant  in  tail  nerer 
iCjuld  diip,>se  of  or  create  any  interest  out  of  his 
)  fiitate  tail  by  wt  J,  and  that  ttie  only  mode  by  which 
■  j  tinture  oonld  be  created  w*s  by  fiue  or  recovery 
flud    it   DOW  bjr  a  disontaiiog  assurancn,      Oo    the 
otter  hftpd  it  is  contended  th*t  the  Act  confers  a 
power   which  may  be  exercised  by  any  instrument 
known  to  the  law  for  the  time  being,  iDoladiog  (-ioce 
the  Btatnte  of  Devises)  a  wil(.  Upon  tbe  whole  I  have 
to  come  the  oaiicloflioa  that  th**  foroaer  view  cannot 
prevail*     In  the  first  place »  auuming  which  may  be 
doubted  J   that  recoveries  had  in   tbe   short   interval 
tiTJce  TaftartiTn*3  coat;  m  1472  come  t  j  be  recognized  in 
1535  at  oijmnion  aasuranoes  and  means  ot  alienating 
«et&tefl   tiU,    notwithstanding  the   language  of    the 
Statute  Da  Dont^^  I  am  nofc  satisfied  that  a  jointure 
oonlct  have  been   created  by   means  of    a  re oo very 
which  waa  satd  to  have   a  '*  ransacking  operation  " 
exoept  a4  part  of  a   reaettlement.     In  other  words, 
the    recovery    mnst    deal    with    and    operate    npon 
the  whole  fee  simple,  and  not  merely  npou  a  s mailer 
estate  carved  ont  of  it*     A  resettlement  would  or 
might  have  involved  the  breaking  of  the  parliamen- 
tary «atail.     In  the  second  place »  even  if,  which  I 
dotibt.a  jointure  might  have  been  created  by  means 
of  a  fiae^  suoh  jomture  would  only  have  been  good 
againat  the  iasu«  of  the  tenant  in  tail  and  not  against 
the  remainders  oven     In  the  third  place,  it  is  almost 
inooncetvable  t&at  ciistoinary  leasa*!   for  life  or   ^or 
yeare  at  the  ancient  rtjnt  should  have  required  a  Eue 
or  recovery  in  each  caae  with  all  it^  delc*y  and  cost. 
In  the  fourth  place,  the  words  are  sufficient  to  create 
a  p  jwer  if  it  is  necaasary  to  render  the  Aot  operative  : 
Beade  v,  Niuk    la  the  fifth  place,  thard  are  dicta  by 
Ij^rd  Mansfield  with  reference  to  this  v^ry  Aot  in 
wbiob  the  tenants  in  tiil  are  said  to  have  power  to 
laaMt  Mm  d.  Bake  of  Bolton  v,  Granihai^  and  Earl  of 
Wmrltn^n  v*  PulUnay, ,  In  the  sixth  plaoSi  the  us^ge 
of  the  Bolton  Eitate  since  the  Ace  for  a  period  of 
more  than  three  centories  ib  only  consistent  with  this 
vio^.     There  it    no    trace  of    leases    having    been 
granted    otherwise    than    by    ordinary    deeds,    and 
there    it    no    trace    of    any    jointure    having    bat-n 
iireated  by  meani  of  a  fine  or  recovery,  or,  except 
in    one   iuttance    in    1833,    by    means    of    a     dis- 
entailing    assurance*       Lutly,    the    Bolton    Estates 
Act*  1863,  contains  a  reciul  that  Katherine,  Daoness 
of  Baltua,  who  died  in  1809,  had  a  Ule  eatattj  unier  a 
aettleia^nt  or  deed  of  «pMolntment  made  under  the 
powera  ol  join  taring  contained  in  the  Aot,     Section  i 
■pe«ks  of  a  wife  olainii.^g  Aoy  life  estatn  under  the 
povvfi  of  the  Act,  and  siuiilar  language  is  used  in 
lection  9. 

It  remaiofl  to  consider  whether,  although  neither 
fint    nor     leoovery    nor    di«entailing    aisuranoe    if 


neceaiary  to  the  creaticn  of  a  jointure,  it  can  be 
created  by  will,  and  on  thi^  point  it  is  imp^^tant  to 
observe  that  apart  from  custom  a  will  had  before  32 
Hen,  8  no  operation  upm  land,  and  it  is  im- 
possible to  suppijse  that  in  1535  an  ex^rdse  of  the 
power  by  a  testamentary  instrument  was  contem- 
plated, I  have  felt  the  weight  of  this  argumftnt,  but 
on  the  authority  of  Vernon' b  ca$e  I  think  it  must  be 
held  that  tbe  ar^iument  ia  unsound •  The  Statute  of 
Usee,  which  wa*  enacted  in  the  same  year  aa  the 
Bctton  Estate  Act,  l5Soj  contained  provisions  to  the 
effrfct  that  a  wife  for  whom  a  jomture  should  be 
provided  should  not  also  claim  dower.  It  was  held 
in  Vernon's  cMf,  1572,  that  a  devise  of  land  to  a  wife 
ii  a  jointure  within  the  Statute  of  Use*,  **  Although 
land  was  not  dt*viiable  until  32  Heu»  S,  yet  it  is 
frequent  in  our  books  that  an  Act  made  of  Ute  time 
shall  be  taken  withm  tbe  equity  of  an  Aot  made  long 
time  before,"  This  seems  to  justify  the  ooDclusion 
that  a  jointure  uni«r  the  pi>wer  conferred  by  the 
Bolton  Kitati  Aot  npm  tenants  in  tail  maybe  well 
created  by  test^meotary  in^trament. 

The  result  is  that  in  my  opiuiou  the  order  of 
Joyae^  J,,  musths  discharged,  and  it  must  be  declared 
tbut  the  testator  had  power  by  will  or  codicil  to 
appoint  the  income  of  the  enUUed  estate  for  the 
jointure  of  tbe  appellaut,  and  that  such  power  was 
well  exercised  in  her  favour. 

Solicitors,  Ford,  Lloyd,  <fe  Oo, ;  WiUiam$  ifc  Jamu. 
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Oct.  2&,  30,  SU 
In  re  Stephens. 

KttBY     u.     BetTS.   (a.) 

WiU—Comtrudion—Gifi  to  dau  of  chOdren^  Period 
for  iucertaming  cltua^Prior  trust /or  accumukttwn  of 

income^IkmotetK3s—Froumofi/or  raising  poHiQni 

Theilauon  Ad  (39  Jt  40  (ho.  3,  c,  98),  §,  2, 

The  rale  that,  whire  there  ia  a  gift  to  (t  cla$M  of 
children,  the  claaa  ihall  be  incapable  of  beijig  inoreaaedf 
8G  soon  09  any  Mid  t^ouM,  if  the  clmsa  were  not  ms- 
ceptihle  of  increase,  be  erUiikd  to  call  for  paymmt,  docM 
mtt  applg  whert  there  is  a  direction  to  accumulate  fyr  a 
ptriod  extending  beymd  the  time  fioEcd  for  distribution, 

A  testator  directmd  that  out  of  the  income  of  his  estate 
there  should  be  accumulated  a  yearly  turn  of  £24  whiU 
there  should  be  a  child  of  S.  B./or  the  time  being  uttder 
twenty-one,  and  that  the  acctimnUted  fund  should  be  in 
trust  for  the  children  of  B,  B.  who  shoald  attain  twenty  ^ 
one  in  tqual  shares,  the  shares  of  such  children  to  be 
vested  in  and  paijahle  to  them  at  twenty -one*  Subject 
thereto  he  gam  the  inf^me  of  hi4  estate  to  S.  B*for  life* 

Held^  (1)  that  the  period  directed  for  accumulation 
was  so  long  as  there  should  be  a>*g  child  of  d.  B, 
for  the  time  being  under  twenty-one,  irrespective  of  the 
date  fohen  such  child  was  bom;  (2)  following  Beech 
V.  Lord  fit,  Vmoent,  Z  Be  G.  ^  8m.  578,  ifmt  the 
direction  to  accamtUate  was  a  prooieion  for  raising  por- 
tions within  »ection  2  of  the  Thellusson  Act,  and  that, 
constqmidly,  it  was  not  rendered  void  by  that  Act;  (3) 
that  the  class  of  childrm  could  noi  he  ascertained  until 
the  termination  of  the  period  directed  for  accumulatont 
a7td,  constquenily,  that  until  tliat  date  th6  ttccamulated 
fund  did  not  become  divisible, 

Watson  V.  Yuucg,  33  W,  iJ.  637,  28  CL  D,  438, 
followed, 

-  L— 

(a.)  Reported  by  H,  L.  OEMiBTOi^r,  Esq..  Barrister* 
at>Law. 


High  Oo^st. 
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Mmn  OauKT, 


In  re  Wenmath's  B^tate,  36  W.  B,  409,  37  CA,  D. 
266  f  effjcudaei/t 

Thii  was  an  originatieg  iumraoRg  raiiingr  queitioci 
on  t\m  CQustTuotioii  of  the  will  of  Ghrutopher 
Stephens^ 

By  Ml  will,  dated  tbe  11  th  of  February,  LSS6,  the 
teatfttor  gave  all  hia  real  and  personal  eabate  to 
trufiteea  upon  trust  for  iale  and  iavestm^nt,  and  out 
of  the  inoome  to  iet  apart  the  ium  of  £24  while  and 
ao  long  fts  there  shoold  be  a  child  of  hia  danghtef 
Sarah  Betts,  the  wife  of  Henry  Betis,  for  the  tirae 
b«iug  undw:  the  age  of  twenty -one  years,  iubject 
aa  thereinafter  mentioned.  And  he  directed  hii 
tri»te#i  to  iavest  and  accmmalate  the  said  aum  of 
£24  d firing  the  infancy  of  inch  children  of  hia  swd 
daughter,  or  so  long  aa  his  truiteei  were  by  hia  aaid 
will  directed  to  continue  to  aet  apart  the  said  aum  of 
£24  a  year.  And  he  declared  that  his  tmsteea  ahould 
»tand  pDSsested  of  the  aceumulated  fund  in  tmst  for 
anch  of  the  child  or  children  of  bi«  said  daughter 
who,  being  a  son  or  aona*  ahould  live  to  attain  the 
age  of  twenty -one  yearSi  or,  being  a  daughter  or 
daughters,  should  marry,  and  if  more  than  one  in 
€quftl  ah  area,  and  the  a  hare  and  shares  of  auch  child 
and  obildren  to  be  vested  interests  in  him,  her,  or 
them,  and  to  be  paid  and  payable  to  them,  in  the 
case  of  a  son  or  sons,  when  and  as  they  respectively 
attained  twenty-one  yeara  of  agi ;  and  in  the  case  of  a 
daughter  or  daughters  when  and  as  the  or  they  should 
attain  twenty- one  years  of  age  or  marry,  and  if  ther<j 
■honld  be  but  one  euoh  child,  then  the  whole  for  such 
one  ohild  only.  Subject  tht^reto,  he  gave  the  income 
of  the  troft  property  to  Sarah  Betts  during  her  life, 
and  after  her  death  to  Henry  Betts  during  nis  life,  if 
he  ahould  survife  her.  And  he  provided  that  if 
Sarah  Bttts  shonld  anrvive  Henry  Betts,  the  trustee* 
ahould  pay  to  her  during  the  remainder  of  h€r  life 
the  whole  of  the  future  income  of  the  trust  property, 
and  shonld  not  set  set  apart  for  any  then  longer 
period  tbo  said  an  ma  of  £24  a  year  therefrom,, 
but  without  prejndioe  to  the  iuoii  of  £24  a 
year  which  should  then  have  been  accumulated, 
but  iubjeot  to  the  obligation  of  maintaining 
such  of  her  children  as  were  under  twenty-one,  or 
in  the  case  of  daughters  unmarried.  And  after 
the  death  of  the  survivor  of  Sarah  Betts  and 
Henry  Betts,  he  directed  the  trustees  to  stand 
possessed  of  the  trust  property  in  trust  for  all  inch 
of  the  children  of  Sarah  Butts  aa  should  be  living  at 
her  death,  and  the  child  and  ohOdren  then  living  of 
any  child  or  children  of  Sarah  Betts  who  should  have 
died  in  her  lifetime,  and  beiug  male  should  attain  the 
age  of  twenty- one  years,  or  being  female  should 
attain  that  age  or  many  nndor  that  age,  if  more  than 
one  in  equal  shares  jm-  stirpes , 

The  testator  died  on  the  4th  of  March,  1888. 

There  were  sis:  children  of  Mr.  and  Mrs.  Betts — 
namely,  Ethel,  who  died  in  infancy  in  1831  ; 
Frederick,  bom  oa  the  19th  of  June,  1882;  Beatrice, 
bom  in  1885 ;  Beginald,  born  in  1888  ;  Dorothy,  bora 
in  1891  ;  and  Marjorie,  bora  in  1996. 

The  qnejitiona  to  be  determined  on  the  ffammonB, 
which  was  taken  out  by  the  trustees  of  th©  will, 
were:  (I)  Whether  the  direction  to  accumulate  the 
snm  of  £24  year  was  void  to  aoy  and  what  extent, 
and,  if  BO,  who  was  entitled  to  th©  money  already 
accumulated  and  to  the  annnity  for  the  rem  binder  of 
the  pericd  during  which  the  acsoumulntion  was 
directed ;  and  (2)  whether  it  was  the  duty  of  thfi 
trustees  to  continue  to  set  apirt  the  annuity  whUe 
there  was  a  chiJd  under  twenty-one,  having  regard 
to  the  declaratioa  that  the  shares  of  the  children 
were  vest  "ad  aud  payable  at  twenty*  one  b*ing  a  son, 
or  being  a  daughter  upon  attaining    that  age  or 


marriage,  and  whether  such  trust  for  accumulation 
ceased  on  the  eldest  child  of  Sarah  Betts  attaining 
twenty- one  being  a  son,  or  marrying  under  that  age 
being  a  daughter, 

Km^fon  ParJbsr,  for  the  trustees  and  for  Mr*  and 
Mrs.  Betts,  did  not,  having  regard  to  Beech  v.  Lord 
8t*  Vmc€nt,  3  De  G,  &  Sm.  678,  contest  the  point 
that  the  direction  to  accumulate  was  valid.  On  the 
question  of  the  ascertainment  of  the  class  of  children 
to  take»  he  referred  to  Theobald  on  Wills  (5  th  ed,}, 
279,  280< 

T,  I}mL§la9t  for  Frederick,  Beatrice,  and  Begiuald 
Betta. — The  period  of  accumulation  is  to  continue 
until  the  youngest  child  for  the  time  being  attains 
twenty -one.  The  mle  in  Andrews  v,  Fartintitont  3 
Bro,  C.  C,  401 — that,  where  a  time  of  payment  is 
poiuted  out,  as  where  a  legacy  is  given  to  all  the 
children  of  A^  when  they  shall  attain  twenty-one» 
iJie  class  is  fixed  on  the  first  interest  vesting — Im 
applicable  to  the  present  case*  Only  the  five  children , 
therefore,  who  were  in  €9$e  at  the  time  when 
Frederick  attained  twenty- one  are  entitled  to  share 
in  the  accumulation,  and,  at  present,  tliey  aro 
entitled  in  fifths,  Frederick  is  henceforth  entitled  to 
receive  during  each  year  his  one-fifth  share  in  the 
income  of  the  aocumidated  fund. 

He  referred  to  M^gq  v,  Mogg^  1  Mtr.  654;  In  re 
Wentnoih's  Bsiate,  36  W.  B.  409,  37  Ch,  D,  268 ;  and 
In  re  KjiappU  SdUemeni,  43  W,  E.  179,  [1895]  I  Ch, 
91. 

Dufatf  for  Djrothy  and  Marjorie  Betta*^ — Tha  rule 
in  Andrews  v*  FarHmjion,  being  a  rule  of  oonvenienca, 
doev  not  apply  to  a  case  where  (as  here)  there  is  a 
period  of  accumulation  clirected  which  may  last 
beyond  the  time  when  the  first  i uteres t  is  vested : 
WaUon  V*  YoHnf^,  33  W*  E,  637,  28  Cd.  D,,  at 
p.  445;  In  re  Knapp'a  Setilemeni,  [1895]  1  Ch,,  at 
pp,  96.  97  ;  In  re  Ernjj^i'%  EitaU,  28  W.  E.  401,  13 
Ch,  D,  484,  490.  Consequently  tlie  class  does  not 
close  until  the  period  of  accumulation  comes  to  an 
end.  The  direction  to  aocumulate  ts  a  provision  for 
raisiug  portions  for  children  of  a  person  taHng  an 
interest  under  the  wilt  As  such,  it  cDmet  within  the 
exoeptiona  contained  in  section  2  of  the  Thelluason 
Act,  and  is  not  void.  Portions  are  sums  of  money 
secured  to  children  out  of  property  springing  from  or 
settled  upon  their  parents  :  Jonea  v*  Magga,  P  Ha, 
665,  667.  A  similar  gift  was  held  to  be  a  portion  in 
lUech  V.  L*>rd  St  Vincent:  see  also  the  not«  to 
Griffiths  V,  Vtre,  Tudor's  Beal  Property  Cases  (3rd  ed.)» 
p,  515, 

Cur,  adv,  vtdU 

BccjKXBT,  J<,  after  reading  the  material  portions  of 
the  will,  continued  :  The  first  question  to  be  deter- 
mined is,  what  is  the  period  during  which  the 
testator  directs  the  aggrv^gation  and  acioumulation  of 
these  sums  of  £24  F  Ic  appears  to  me  that  he  expresses 
it  perfectly  pliauiy,  it  is  tc  be  so  long  as  there  shall 
be  a  child  of  Sarah  Betts  far  the  time  being  under 
the  age  of  twenty- one  yeara.  It  does  not  matter 
whether  that  child  be  bom  before  its  eldest  brother 
or  si  iter  attains  twenty -one.  If  it  b>^  a  child  of 
Sarah  Betta,  and  that  child  be  under  twenty-one, 
then  the  time  tbus  speci^^d  for  the  aggregation  and 
acoummulation  has  not  expired.  Just  to  give  tha 
dates  in  the  cue,  to  show  bow  that  applies,  Tha 
testator  di*»d  on  the  4  th  of  March,  1888.  There  had 
been  a  child  of  Sarah  Betts  who  had  died  in  1881,  and 
who  may  b©  disregarded.  At  the  death  of  the 
testator  there  were  lining  three  children — namely, 
Frederick,  Beatrice,  and  Reginald,  who  were  born 
in  1S82,  1885,  and  1888  respectively.  FredeiiolE 
attained  the  age  of  twenty^one  years  on  the  I9th  of 
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HiOH  CoimT. 


Iir  BE  Stbphbns* 


HiSH  COUBT. 


Jane,  1§03,  Id  the  mtarr&I,  in  1891  mid  1896,  were 
bom  either  two  efaildren^  Borotfaj  and  Marjorie.  The 
period  of  t^entjT-otie  yeara  from  the  birth  of  Marjorie 
will  Dot  expire  till  1917*  In  my  opinion,  the  tft&tator 
hai  dir«ot«?d  the  a^reffiition  and  accumulfttion  of 
tb«Be  Bnmj  till  1917,  ftnd  if  tdere  ah&U  be  hereafter 
another  child  of  Sarah  Betti,  the  pericKl  may  be  a 
longer  one.  The  period  may  alto  be  out  down  by 
the  otbef  e^rent  named  in  the  will — namely,  the  death 
of  the  husband  io  Barah'a  lifetime.  H  bo,  the  period 
IB  out  down  to  that  dati^.  But  the  period  for  aggrega- 
tioQ  uid  aoonmnlatton  ia*  in  my  opinion,  in  the  e^entA 
whi^h  have  happened ,  1917,  or  ouoh  later  date  aa  an 
after  bom  ohild  of  Sarah  shall  attain  twtfnty-one,  but 
Fnbject  to  disoontuining  the  aggregj&tion  and 
ftconmmnlation  at  the  date  at  which  Henry  diei  in 
Barah*e  lifetunei 

The  next  qnestion  id  whether  that  direction  ia  ia 
breaoh  of  the  ThelluiaoQ  Act,  It  is  quite  obTious 
that  the  period  I  have  deaoribed  is  not  within  any 
of  the  periods  allowed  by  section  L  The 
question  here,  therefore,  i«  whether  the  Rift  is 
protected  by  leotion  2.  It  is  protected  if 
it  ie  a  provision  for  raising  portions  for  ohildren  of 
any  penon  taking  an  interest  under  the  will*  Now, 
Saran  takei  an  interest  under  the  will.  Therefore 
these  are  ohildren  of  a  person  taking  an  interest 
under  a  wiU^  It  remains  to  say  whether  this  bem^flt 
i»  properly  described  hy  the  word  **portton/'  Now, 
I  apprehend  that  the  word  *'  portic^nt*'  as  generally 
nnderatood,  conveys  the  meaning  of  a  sum  of  mooef 
teonred  to  a  child  out  of  propcrrty  either  oomtng  frjm^ 
or  settled  upon,  its  parents.  The  ben^^fit  is  uone  the 
lesi  a  portion.  I  think,  beoaase  it  is  given  not  only  to 
younger  child ren,  but  to  all  the  clitldrea,  inelnding 
the  eldest.  If  that  be  a  correct  statement  of  the 
meaning  of  the  word,  this  gift  is  within  that.  Now, 
tli<Er«  ia  authority  npoa  the  point  in  Beech  v.  Lord  8L 
Vincent.  I  see  no  difference  in  prinoiple  between  the 
two  cases,  except  that  the  children  who  were  in  Befch 
▼♦  Lord  8L  Vincent  to  be  entitled,  excluded  an  eldest 
son :  but  I  do  not  aee  that  there  is  any  diffttrence  in 
the  fact  that  all  the  ohildren,  and  not  only  the 
younger  children,  are  lo  take.  I  think,  thfrefore, 
that  this  gift  is  protected  by  section  2  of  the 
Thelluason  Act. 

The  next  question  is  whether  the  clais  of  children 
who  can  tnke  imder  this  gift  closed  on  the  1 9  th  of 
June,  1903,  the  day  on  which  the  eldest  child  attained 
twtinty-one*  Now,  the  rule  which  was  laid  down  in 
Andrews  y,  ParU>i{/ton  has  been  repeatedly  stated  to 
be  miK«ly  a  rule  of  convenience.  In  eases  in  which  it 
bai  been  adopted ^  the  solution  arrive!  at  is  in  an 
endeavour  by  the  court  to  reconcile  two  inconsistent 
directioni,  the  one  that  the  whole  class  of  children 
shall  take,  and  the  other  that  the  fund  shall  be 
divided  at  a  moment  when  the  whole  class  cannot  be 
ascertained.  The  court  has  cut  th&t  knot  by  saymg, 
we  wtU  dose  the  class  at  that  date,  and  then  you  can 
ascertain.  You  have  got  to  choose  between  two 
altemativei. 

But,  agsdn.  ai  I  ah  all  show  from  the  ceases,  the  rule 
is  never  applied  unlnss  it  is  necessary.  Where  it  is 
not  necessary  to  resort  to  it,  you  give  effect  to  the 
dispoeitiOQ  as  it  li,  and  directly  you  find,  as  yon  do 
find  in  this  case,  that  there  is  a  direction  to  aooumu- 
late  after  the  date  at  which  the  eldest  child  attains 
twenty-one — that  is  to  say,  where  the  fund  to  be 
dmded  is  a  fund  to  be  aggregated  and  accumulated 
after  that  date,  so  that  the  fund  to  be  divided  ia  not 
known  at  that  date,  yon  are  driven  to  the  conclusion 
that  the  child  who  attains  twenty*one  cannot  have 
that  which  ia  given  to  him  at  that  date,  beoauae  the 
sum  to  be  divided  is  not  known.  Thflrefore,  wh(*re 
you  find  a  direction  to  accumulate  to  a  later  date,  the 


rale  in  Andrews  ▼*  PaTtingion  does  not  apply.  The 
same  thing  may  be  stated  in  a  different  way*  The 
direction  to  ac cumulate  until  191 7  is  i txc on st stent  with 
the  division  in  1903.  If  you  give  effect  to  the  direc- 
tion to  accumulate  until  1917,  tou  cannot  divide  in 
19Q3.  When  you  come,  therefore,  to  the  direction 
here  to  pay  at  twenty -one,  you  must  read  it  as  mean- 
ing that  the  pftjmeut  ia  to  be  at  the  expiration  of  the 
period  of  aggregation  and  accumulation,  or  at  twenty- 
one,  if  the  beneficiary  ia,  at  that  date,  stdi  an  infant; 
in  other  words,  that  it  means  that  yon  are  to  pay  not 
before  twenty  -one — not  that  you  are  to  pay  at  twenty 
one,  although  the  aggregation  and  accumulatloa  has 
not  expired. 

There  are  several  oases  bearing  on  the  point.  The 
first  is  that  of  /»  re  Emrmt^^  E$tat^,  where  the  rule 
was  applied.  It  was  fiu  ordinary  case  ;  there  was  no 
direction  for  accumulation  and  aggrf'gation  till  a  later 
date*  The  children  were  to  be  paid  at  twenty-one, 
and  the  decision  was  simply  that  the  rule  in  Atidrevfa 
V.  Parti n^ton  was  to  be  applied,  because  you  could  not 
pay  at  twenty-one  a  share  of  an  aacertained  sum 
unless  you  knew  among  how  many  people  you  were 
to  divide  iti  Therefore,  it  was  held,  you  must  close 
the  class  and  determine  the  number  of  people  among 
whom  it  was  to  be  divided. 

The  next  case  is  that  of  W^^Umi  v.  Fotii?^,  which  is, 
I  was  goiDg  to  say,  exactly,  or  as  exactly  as  any  case 
can  b^,  the  present  case.  The  gift  there  was  to  one 
for  life,  and  after  hii  death  to  his  children  who  should 
attain  twe»ty-one,  and  the  issue  of  children  who 
should  die  under  twenty-one,  leaving  issue  who  should 
attain  twenty -one,  *'  provided  always  that  the  rents  of 
the  trust  premis^a  should,  during  the  term  of  twenty- 
one  years  from  the  day  next  before  the  day  of  the 
testator's  death  be  aocumnlated  by  way  of  compound 
interest,  and  the  accumulated  fund  should  be  held  in 
tmst  for  the  child,  if  only  one,  or  all  the  childr^i 
equally,  if  more  than  one,  of  R,  who  should  attain 
t  wenty  -one .  *  *  Wh  at  was  held  was  th  at  all  the  oh  ildrcn 
of  E.  who  were  bom  during  the  period  of  accumnla- 
tion»  and  who  attained  twenty- one,  were  entitled  to 
take,  Pearson,  J.,  who  decided  the  case,  said  :  **  Bat 
in  the  present  esse,  where  there  ia  an  accumulation 
directed,  and  no  one  can,  therefore,  enter  into  the 
the  actual  enjoyment  of  his  share  until  the  p&riod  of 
accumulation  has  come  to  an  end,  I  do  not  see  thftt 
there  is  any  consider ation  of  couveuience,  or  of 
lesser  inconvenience,  which  obliges  me  to  shut  up 
the  class  until  the  period  of  accumulation  csmes  to  an 
end/' 

In  re  WenmoWs  EiiaU^  decided  by  Ohitty,  J,,  is 
reported  as  a  dedsion  that  the  rule  as  to  closing  the 
claas  does  not  apply  to  gifts  of  income,  t  cannot 
thiok  that  that  case  is  satisfactorily  rep:>rted.  To 
understand  my  difficulties  I  must  state  a  few  dates. 
The  testator  died  in  1871*  and  the  eldest  child 
attained  twenty- one  in  1883,  The  directions  of  the 
will  were  that  the  shares  of  the  grandchildren  were  to 
be  invested  by  the  trustepe  duriog  the  minority  of 
the  grandchildren  and  form  part  ot  the  trust,  so  that 
from  1871  to  1883  the  shares  of  the  income  were  to 
be  invested,  and  iu  1883  there  was  an  aggregate  sum 
resulting  from  so  doing.  At  that  moment  there  were 
seven  children ;  four  years  later,  in  February,  1887, 
there  was  bom  an  eighth  child.  The  direction  was 
^'  to  apply  the  income  unto  and  equally  between  the 
grandchildren  on  their  attaining  twenty- jue/*  It  is 
quite  obvious  that  in  1883,  whe«>  the  first  attained 
twenty -one,  the  question  ai*OBe,  Was  he  entitled  to 
ooe^tievenTh  of  the  income  which  hfid  accumulated 
during  this  period,  and  thenceforward  to  one -seventh 
of  the  income,  or  was  he  not  ?  And,  further,  when 
another  child  was  bom  in  1887— four  ye^s  later— 
was  he  still  entitled  to  a  seventh  of  the  income,  or 
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was  hia  share  of  the  inoome  cat  down  to  an  eighth  P 
Ohitty,  J.,  held  thit  the  eighth  child  took.  I(  so, 
did  he  take  a  8h%re  in  the  iaootne  which  was  there  in 
188.3,  and  which  accrued  to  1837,  or  did  hs  notP 
Did  yon  divide  in  seventhB  until  he  wm  b)rn,  in  1887, 
and  then  did  vou  divide  in  eighths,  or  what  did  yon 
do?  It  was  obviously  a  question  of  difficulty  woioh 
required  a  decisioo.  Oiitty,  J.,  is  reported  as  say- 
ing :  *'  Where,  however,  as  in  this  will,  the  distribu- 
tion is  of  income  and  not  of  corpus^  there  is  nothing 
which  requires  the  application  of  the  rule,  and  the 
difficulty  does  not  arise."  I  confess  I  do  not  under- 
stand tliat.  It  seems  to  m<)  that  it  does  arise,  and 
that  the  difficulty  can  only  be  got  over  by  a  subse- 
quent sentence  which  I  And  in  the  learned  j  udce's 
judgment,  which  makes  it  plain  if  I  nnderst«nd  it 
righdy.  He  sa?8  just  below :  <*  Bach  member  of  the 
dass,  as  soon  as  he  becomes  entitled,  takes  hii  share  of 
the  income,  and  there  is  no  reason  why  the  rule  should  be 
applied  bsyond  each  periodical  p  %yment."  If  you  read 
the  two  sentences  to^et^er,  and  understand  the  learned 
judge  to  mean  that  as  each  periodical  payment 
falls  due,  ^ou  are  to  divide  it  upon  the  then  existing 
state  of  things,  tHat  is  to  say,  in  sevanths,  and  when 
another  periodical  payment  falls  due,  after  another 
child  has  been  born,  you  are  to  divide  it  in  eighths,  I 
understand  it  But  the  order,  as  drawn  up,  is  a 
declaration  that  the  income  is  divitibU  in  eighth i — 
not  that  the  inoome  after  the  birth  of  the  eighth  was 
divisible  in  eighths,  but  that  all  the  inoome  was 
divisible  in  eighths.  If  that  is  so,  it  teems  to  me  that 
the  difficulty  does  arise  as  to  what  is  to  happen,  and 
I  can  only  suppose  that  the  decision  of  tiie  learned 
|adg4muith«ve  been  aiked  only  on  tie  question  of 
income  whioh  accrued  after  the  birth  of  the  eighth. 
If  so,  the  matter  becomes  plain ;  if  not,  I  confess  I 
have  great  diffioulty  in  understanding  the  decision. 

Tne  last  esse  referred  to  is  Inre  Knapp^s  SelUemenit 
where  it  was  h^d  that  the  dais  dosed.  In  that  case 
there  was  no  direstion  for  accumulation.  North,  J., 
referring  to  WaUon  v.  Young,  a  case  which  app  wrs  to 
me  to  govern  the  present,  distinguishes  it  from  the 
case  he  was  then  dedding.  and  points  out  the  ground 
of  the  decision.  I  adopt  his  view,  as  it  seemi  to  me 
to  be  the  troe  one.  He  says  :  **  Although  (in  Wation 
▼•  Young)  the  tenancy  for  life  h  %d  expired,  a  f urttier 
term  had  to  elapse  during  which  the  rents  had  to  be 
accumulated,  and  till  that  period  came  to  an  end 
there  could  be  no  distribution,  and  therefore  in  that 
case  the  period  for  distribution  and  flxlnff  the  dass 
was  not  the  death  of  the  tmant  for  life,  but  th4 
expiration  of  the  further  period  that  had  to  run  to 
make  up  the  twenty-one  years."  Directly  you  have, 
as  here,  a  direction  to  affgregate  and  accumulate  f  )r 
a  further  term,  in  my  judgment,  the  rule  in  Andnwi 
▼•  Partington  does  not  apply. 

I  hold,  therefore,  that  the  aggregation  and  accumu- 
lation is  to  be  continued  for  ti^e  period  named  by  the 
testator,  and  that  the  fund  does  not  become  divisible 
until  that  period  of  accumulation  has  expired. 

Solidtors,  A,  H.  Arnould  &  Son,  for  Kilby  d: 
CoUinge,  Banbury. 


Oct.  28. 


Ohan.  Div.  1 
Buckley,  J.  j 

In  re  Hay. 
Kbrr  9.  Stinnear.  (a.) 

WiU — Codicil  confirming  will — UmUUited  aUeration 
made  before  execution  of  codicil — Conitrwii<m — WiUe 
Ad,  1837  (1  Viet,  c.  26),  $.  21. 

(«•)  Beported  by  H.  L.  Obmuton,  Esq.,  Barristcr- 
at-Law. 


Where  unattested  alteratiom  have  been  made  in  a  will 
after  the  execution  thereof,  and  t?ie  testator  has  after- 
wards executed  a  codicil  confirming  the  will,  it  is  in  M 
cases  a  qaestion  of  the  construction  of  the  codicil  whether 
he  has  confirmed  the  wHl  as  originally  executed  or  as 
subsequently  altered*  A  "  wiU  *'  means  an  instrument 
execiUed  in  conformity  with  the  requirement*  of  tJie  Wills 
Act ;  consequently,  where  the  codicil  purports  to  confirm 
the  *'will,'*  no  effect  is  to  be  given  to  the  subsequent 
alterations. 

A  testatrix  gave  legacies  to  A.,  B.,  C.  Aftenoards, 
by  her  directions,  the  legacies  were  crossed  out.  The 
obliteration  was  not  executed  in  the  manner  required  by 
tf^  Wills  Act  for  the  execution  of  the  will.  Subsequently 
shn  executed  a  codicil  to  her  '*  will "  revoking  tf^  legacy 
to  B„  and  in  other  respects  confirming  her  said  will. 

Held,  t?uU  the  legacies  to  A.  and  C.  were  valid,  and 
payable  to  them. 

Adjourned  summons. 

This  case  railed  the  question  as  to  the  effect  of 
the  confirmation  by  a  oodidl  of  a  will  in  which  there 
were  unattested  alter Ations  made  subsequently  to  the 
execution  of  the  will. 

By  her  will  dated  the  1st  of  February,  1901, 
Marianne  Louisa  Hay,  after  appointing  executors 
and  tmetees,  and  referring  to  a  power  of  appoint- 
ment which  she  did  not  exercise,  bequeathed  her  real 
and  personal  property  to  her  trustees,  upon  trust  for 
conversion,  and  to  stand  possessed  of  the  proceeds  of 
such  conversion  and  of  her  ready  money  upon  trust  to 
pay  certain  legades — amongst  others  ''  [to  Bliss 
Ohristina  Stewart,  of  O  lich,  Kither  Lochaber,  £200]," 
**  [to  Mis«  Blizsbeth  McKenzie,  daughter  of  Colonel 
John  McKenzie,  who  at  one  time  hdd]  a  command 
at  Tynemonth  Oistle,  £500,"  **  to  [Mrs.  Stinnear,  of 
Oxford-terracs,  Ohristchurch,  New  Zealand,  £3,000]," 
and  to  stand  possessed  of  her  residuary  estate  upon 
divers  charitable  trusts. 

Oa  the  24th  of  May  and  the  23rd  of  July,  1901, 
the  made  two  codicils,  ndther  of  whioh  is  material  to 
the  present  purpose. 

From  the  affidavit  of  Emily  Miles,  the  housemaid 
of  the  testatrix,  which  was  incorporated  in  and  forms 
part  of  the  probate  of  the  will  and  codicils,  it 
appeared  that  on  the  19th  of  October,  1901,  the 
testatrix  directed  her  to  cross  out  the  legacies  to  Miss 
Stewart,  Miss  McK*aizle,  and  Mrs.  Stinnear,  and  that 
she  accordingly  drew  a  pen  through  the  words  which 
are,  in  the  will  as  above  set  out,  endoeed  between 
square  brackets. 

The  obliterations  wf  re  not  signed  by  the  test&trix 
or  attested. 

By  a  third  codicil  to  her  will,  dated  the  2lBt  of 
October,  1901,  she  said :  '*  This  is  a  third  codidl  to  the 
last  will  and  testament  of  me,  Mrs.  Marianne  Louisa 
Hay,  which  will  bears  date  the  1st  of  February, 
1901,"  and  two  codicils  .  .  .  "I  revoke  the 
legacy  of  £500  which  I  have  given  to  Miss  Elisabeth 
MoKenzie,  daughter  of  Odond  John  McKenzie,  who 
at  onetime  hdd  a  command  at  Tynemonth  OastlA." 
And  af  cer  bequeathing  divers  legades  she  concluded, 
<*  In  all  other  respects  I  ratify  and  confirm  my  said 
will  and  two  codidls." 

The  testatrix  died  on  the  28th  of  December,  190L 
Probate  was  granted  of  the  will  in  facsimile. 

The  above-mentioned  facts  were  stated  by  his  lord- 
ship in  his  judgment.  It  also  appeared  that  on  the 
20th  of  October,  1901,  she  instructed  her  solidtor  to 
draw  the  third  codidl,  and  told  him  that  she  wished 
to  revoke  the  l<*gaay  to  Miss  McKenzie,  but  did  not 
refer  to  the  others.  He  did  not  Imow  of  the^oblitera- 
tion,  having  drawn  the  codicil  from  a  draft  copy  of 
the  will.  Some  time  prior  to,  or  at  the  time  of  ih0 
execution  of  the  third  codidL  as  the  result  of  a  con- 
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▼ewfttion  which  the  t^itatrix   hid  with  one  of  the 

exeout-OPi  on  the  mbject  of  Xhe  leg*oy  to  Mrs.  S^iu- 
near,  ahe  sstiI  to  hitu,  "  L^fc  it  stand/' 

The  fretent  ittojmoiis  wag  tak^-n  out  by  thetrmteei 
to  determine  the  qu^tion  whether  tte  li^gdoiea  in 
fft?oiir  of  the  penom  orii^inilly  nam*^d  ia  the  will, 
but  whose  aamea  were  ob  iterated  therefrom,  were 
now  pay&bte. 

SectioQ   21    of  the  Willa  Act  provide*  that,  **No 
obUti-raaon  or  other  altemtien  raid**  ia  any  wdl  after 
the  execution  thereof  shall  be  y*lid  or  hare  any  effect, 
except  00  fitr  as  ihe  words  or  effect  of  the  will  btfore 
»aeh  alter*tioa  shall  not  be  apparent,    unlecie  tuoh 
Alteration  shall  be  exeonted  ta  like  maniif  r  as  h^rein- 
befote  ia  required  for  the  exeoution  of  the  will" 
Birrdh  K.C  and  J.  B.  Hiyimrd,  for  the  trustee*. 
Aiibury,  KJX,  and   T.  T.  Blt/th,  for  Mr^.  StiatiPtr. 
—The  oodidl  oonarms  ihe  will  as  ori^mMy  executed 
— th*t  u  to  say,  without  tb-*  unatte  teid  obliterationi. 
In  ihe  Qvods  of  Halt,   19  W,  E.  897,  2  P,  &  D.  256 
iho*8  that  strong  evidence  is  required  to  eatabliih  the 
fact  that  unattested  oblitf  ratioos  are  intetided  t'j  be 
fina!.    Such  evidence  was  forthcotuiiiir  iii  In  the  Goedt 
0/  Hmih.  [1892]  R  23a,  40  W.  E.  Dig,  204,  and  in 
that  case  tney  were  held  to  have  been  incorporated 
in  the  will  and  oOL^firm^d   by   the  codioU.     In  the 
preaeut  oaae  the  circumstances  are  in  our  favoar, 
Finlay,  for  Mims  Christina  Steward 
B.  J.  Parker,  for  the  Attorn-y-a^eral.— ryf^r  y. 
Mtrehant  Taylort*  Co.,  U  R  D    216,  la  an  ant -ority 
fur  tde  pfopottid'>n  that  where  there  ia  an  tii.aft**Hted 
slterstioQ  in  a  will,  and  a  aobsequeDt  uodioil  confirm- 
mg  the  will,  effect  tf  givm  to   the  id  eation.     It  ti 
only  in  oaaes  woere  the  alteration  ia  shown  by  the 
evidence  to  b^  delib  r*tiv«  aod  tint  ffoal  th*t  therul*^ 
lud  down  in  In  the  Goods  of  Hall  o*ii  «pply,     Hare 
the   ciruurnKtiiicfS   show   that   the   obliteration    wai 
meant  to  be  final.     Ooiifirn-ation  of  the  wxU  means 
couhrmatioa  of  the  whole  of  the  docainent  pnrport- 
mg  to  be  the  will,  not  merely  of  ao   much  of  the 
document  as  U  her  will  according  to  the  strict  o-^n- 
strucdon  «.£  the  Wills  Act, 


been  inferred  to,  and  which  are  said  ta  to  have  beea 
decided  differently  according  ai  the  alterations  were 
regarded  as  dehberative  or  duaL  All  the  cases  aopwar 
to  be  reooncileahSe.  The  true  view  leema  to  me  to  be 
that  in  all  cases  it  ia  a  question  of  oonstruc'ion  as  to 
what  is  the  instrument  which  the  testator  by  his 
codicil  intends  to  coufiroi.  In  the  pres*^nt  case  what 
ia  intended  to  be  confirmed  i*  the  original  will— the 
instruriient  of  the  li^t  of  February,  19€L  as  unaltered. 
1  thmk^  therefore,  that  no  eff*?ct  ought  to  be  given  to 
the  aiterationa,  and  that  utider  the  wid  the  three 
legactf s  were  good*  On«*  of  them  was  taken  away  by 
the  codicil  but  the  others  remain,  and  I  hold  that 
they  are  now  payable. 

Solicitr^rs,  Fi^rid,  Bo0we,  S  Co,,  for  Buhh  S  Co. 
Ohi-lreoham;  Bl^th,  Button,  Harth^,  ^  BIM;  Markhu. 
tUwart,  ik  Co, ;  Solicitor  to  the  Treasury, 


July  8,  9,  18,  1903. 


BucKtBT,  J,,  aft^r  referring  to  section  21  of  the 
Willi  Act,  iitated  the  facts,  and  continued  :  Now  it  is 
plain,  having  regard  to  section  21  of  the  Wilts  Act, 
that  an  alteration  of  a  teitam^ntary  gift,  mide  after 
the  f  xecution  of  the  will,  cannot  be  effective,  nnle^s 
the    alteration   be    executed   in  like  manner    as    ia 
requirod  for  the  execution  of  the  will.     The  first  step 
fs  to  see  whether,  ia  the  third  codicil,  she  has  by  that 
iiistmmeDt  altered  a  previously  duly  executed  matru- 
tnent  so  as  to  give  effect  ta  an  alteration  which  the 
itatuta  says  shall  be  of  no  effect  uclebs  executed  as  a 
wuh     Thetis  a  questioo  of  construction.     Y-m  have 
to  read  the  third  codicil  and  aay  what  it  ii  that  she 
tiiweby  canflrout.     That  which  she  couftrm*  may  b^ 
aaier  unattested  or  duly  attested     The  third  codidl, 
tmng  a  duly  attested  instrument,  whatever  it  is  that 
iheooofirms  by  it  will  become  part  of  her  mil,     I 
cannot  doubt    what  was  th-*  inatrument   which  she 
intended  to  oot^firm.     The  first  question,  then,  U  one 
of  iK?natructton.     Whit  did  she  m*^an  when  she  spoke 
of  hi^r  wiJl?    She  begma  by  referring  to  her  **  will 
which  bears  date  the  tat  of  F«bru*ry,  1901."     It  ia 
the  wJl  without  the  alterations  which  she  confirms. 
It  IS  not  neoesaary  that  I  should  base  my  deciaion 
on  that   circumstance  alone.     Thera  is  a  clause  of 
revocation   in  the  third  codicil,  a  revocation  of  the 
legacy   of  £500  to  Miss  Bltzibeth  MoKeczie.     She 
therefore   treats    the  will  on  the  footing   that   the 
three  legacies  are  subsisting  and  then  revokes  one  of 

tnAm 
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Ohaut  Di?.        i 
Swioft^n  Eady,  J,  | 

In  rs  DimroN^a  Estate. 

LlCKNSBS   iKaURAKCK  CORPORATION  AJfB  GtTAEAIfTai 

FunD  (Limited)  v.  DfiirTOir.  (a.) 
Insurance^ Imurance  ofmnrtgags  debt—Surd^  for  part 
of  debt — Liaidiity — Co- 1  uretiu* 
In  a  moftgagt  deed  the  mortgagor  and  D.  Jmnilv 
<:overmfUed  to  pag  the  principal  and  intt-reit,  D  'g  liatiiitu 
71*4  to  exceed  £1.000.     In  the  sum*  deed  the  m'^rtgagor 
covenanttd  Ui  insare  the  tmrtgage  deht  agnimt  Ima  m  tht 
nam^  of  the  mortgagee  wdh  plmntiff$.      The  mortgat/or 
had,  i^evtnui  tii  the  d^ite  of  the  imrtgag«.  ^nade  a  pro- 
pfnal  that  the  plaintiffs  ihould  insure  the  said  m^ig^ige 
debt     Ifi  reply  to  ihvs  proposid,  on  a  date  subsequent  to 
the  Citrnphtiofi  of  the  mortgage  d^d    phiutiff^  issued  a 
pmeg  of  inammnce  to  the  mortgagees.     It  wq$  by  thig 
iytrumtnt  agreed  that  upim  the  payment  fry  (^e  plai^Uffg 
of  the  amount  which  might  betfmt  due  under  the  policu 
the  nuw^a^ees  $hould  transfer  to  the  plaintiffs  the  mort^ 
gye  deht  and  tntert^et  ar.d  ail  securities.     On  default  by 
the  m^Ujagor^  und  the  subs^uenl  aale  of  ihe  Tmrtgagek 
praprrtg,  there  wasaim$  to  the  m^rigagt^sof  £m^  1 2a  M 
which  was  n^t  gm>d  bg  the  plaintiffs.     The  plaintiffl 
cl^imefl  to  recovt  r  the  whole  dfjkiencg  from  D. 

Held,  that  the  mf^rfgage  and  the  tnAuranm  were  one 
tranmction  in  two  parts,  that  the  plainiiffi  and  D.  were 
m  the  pmUion  of  persons  subject  ti  a  cfmmm  Habilitg 
which  had  been  discharged  bg  one  of  them,  and  that 
aecnrdinglg  theg  m^iet  contribute  (n  proportion  to  thmr 
liability. 

This  was  a  summons  taken  out  b^  the  Lioenses 
Infeutance  Corporation  and  Quarantee  Fund  (limited) 
a.skii.g  for  a  declaration  that  the  estate  of  Oe.irge 
Deuion,  de^ease4,  was  indebted  to  the  said  plainUff 
corporatioa  in  the  suai  of  £9Si  12a.  6d, 

On  the  2nd  of  November,  1899,  M*nde  Ilannay 
morrg^ged  the  **  L  rd  Palmecs^on*'  public- ho  use  at 
Highgate  to  mortgagees  (a  bank)  to  secure  therepay- 
meu  t  oi  £4.000  and  ia  tercet.  The  mortgaj^e  contained 
a  joint  and  s^Hveral  covenant  of  the  mortigagor  and  of 
ou«  George  Denton,  aa  wurefcy,  with  the  mor^gwees 
far  the  tepaymi-nt  of  £  1,000  with  interest  thereon, 
ttud  also  of  all  luch  further  sums  a*  ahould  for  the  time 
being  ba  due  from  the  mortgagor  to  the  mortgagees 
fur  moneys  advanced  on  her  behalf  for  rents,  rates, 
Uxes,  repaira,  licences,  ^c.  The  liability  of  the  said 
George  Denton  under  the  above  covenant  waa  not  to 
exceed  £  1 ,000.    There  was  also  a  further  proviso  that 

{a,)  Reported  by  J,  H.  Daitiis,   Esq.,  Barrister- 
at-Law, 
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tt©  mortgagor  »hoiild  iutore  the  said  debt  ftg«"Mt  *<>■« 
in  tbe  name  of  the  mortgagees  with  the  plaintitt  cor- 

Maude  Haanay  tad,  in  accordance  with  the  laafe 
prOTiAOp  made  a  propoial  to  tte  plaintiff  corporaboii 
on  the  28th  of  October,  1899,  for  the  iuaaranee  of  th| 
eud  mortgage  debt,  and  in  thia  ptnjpoial  it  was  stated 
that  George  Dmton  would  join  in  the  mortgage  for 
the  purpose  of  (zaaranteeing  the  repayment  of  £1,000 
of  the  prinoipBl  money. 

Ou  the  7th  of  March,  1900.  tbe  plaintiff  corporation 
il«aed  a  policy  of  inBuraiice  to  the  mortgag^'es  m 
which  it  was  agreed  that  the  laid  proposal  should  be 
the  baeit  of  the  contract  of  meurance  thereby 
intended.  This  document  was  headed  *' Mortgage 
^aurance  Policy,''  It  was  witneaBed  by  this  poUcy 
that  the  plainttif  oorporation  agreed  with  the  mort- 
gagees (flubiect  to  certain  indorsed  conditions)  that  if 
the  mortgagees  should  become  entitled  under  their 
power  ol  saie  to  a^U  the  mortgaged  property »  and 
ahould  give  notice  thereof  in  writing  to  the  plamtiff 
corporation,  the  plaintiffs  would,  after  the  expiration 
of  sLi  months  from  the  receipt  by  them  of  a  claim  in 
writing  by  the  mortga§feea  reqturing  payment,  pay 
the  principal  money  for  the  time  being  due  under  the 
aaid  mortgage,  with  interest  thereon.  It  was  further 
agreed  by  clause  9  that  upon  th^  payment  of  the 
amount  which  might  become  payable  under  the  above 
policy,  the  mortgagees  ahould  transfer  to  tbe  plain- 
tiff^s  the  mortgage  debt  and  interest,  oud  all  lecuritiea 
held  by  the  mortgagees  for  the  same. 

The  mortgagor  made  default  in  the  pay  meat  of  the 
principal  and  interest,  and  eventaally  the  mortgagees, 
m  virtue  of  their  power  of  sale,  sold  the  property  for 
the  Bum  of  £4,014  4i,  9d. 

At  the  time  of  the  sale  the  sum  of  £o  ,028  1  j  s.  Sd.  waa 
due  to  the  mortgagees,  including  interest,  sums  paid  for 
teoairs,  and  law  coats,  so  ttmt  »fcer  the  aale  there  still 
remained  due  the  sum  of  £984  12s.  6d.  The  Utter 
aum  was  paid  to  the  mortgagees  by  the  plaintiff 
corporation  in  pureuanoe  of  the  aaid  polic-y  of 
insurance,  and  on  the  23rd  of  July,  1902,  all  tbe 
estate  and  interest  of  the  mortgagees  in  the  property, 
including  the  beoL-ht  of  the  covenants,  was  transferred 
by  them  to  the  plaintiffs.  .^     ,  .^l     # 

The  surety,  George  Dentoti,  died  on  the  loth  of 
November,  1899,  and  the  defendant  was  hia 
e(x:eontrix4. 

Evenitf  K.C.,  and  Owm  Thompsof%t  ^ot  plaintiff^.— 
The  plaintiffs  wrre  not  sureties.  They  were  in  the 
position  of  underwriters:  Dane  v.  The  MorUfogi 
Iniuranct  Corporaiim,  42  W,  R.  227,  [1894]  I  Q,  B. 
54*  Finlay  v,  Tht  Mezkun  ImeBtmint  Ci^pfjraUon, 
[1897]  1  Q,  B.  617,  4d  W,  R.  Dig,  70.  In  any  caae 
they  were  not  oo-suretiea  with  the  defendant :  Orafj^ 
ihorm  V,  Bwinhurne,  14  Yes,  100* 

Evet  K.Ci  and  /,  Hendenon,  for  the  defendant*, 
ftrgued  that  pl*intiffs  and  defendant*  were  co- 
iureties,  and  were  liable  to  contribute  in  proportion 
to  the  amount  of  their  respective  liabilities. 

SwiNFEK  Eadt,  J,t  stated  the  facts  and  proceeded  : 
It  will  be  observed  that  the  isiae  of  the  policy  by  tho 
corporation  and  tht  ioinder  of  George  Denton  as  surety 
in  the  mortgage  were  not  separate  and  distioct 
tr&nsftctiona,  but  the  same  transaction  divided  into 
different  parU,  Each  of  them— tbe  corporation  and 
Deoton— acted  with  the  privity  of  the  other.  In  the 
piopoMi  in  writing  referred  to  in  the  poUoy  ai  the 
iaj^of  the  contract,  it  ii  stated  that  Mr.  G.  Denton 
will  join  in  the  mgrfgage  for  the  purpose  of 
giiarantedng  the  repayment  of  £1*000  of  the 
prinoipiil  money.  In  the  mortgage  to  which  Denton 
U  »  party  the  mortgagor  covenanted  to  insure  and  keep 
insured  the  pdncipafmoneys  and  inteiest  agamst  loii 


in  the  name  of  the  hamk  (the  mortmffe««)  "^^  ^^ 
oorporation.      The    corporition    and     Denton    wer# 

also    bound    for   Oie   same    principal    on  the  same 
engagement,    although    Denton's    liibility  was    re- 
stricted to  £1,000  and  interest.     At  one  timeit  wat 
contended  on  behalf  of  the  corporation  that  thwr 
engagement  was    different   from    Denton  a,    as    the 
corporation  were  only  Ibble  for  tbe  principal  moneys 
originally  advanced  on  the  mortgage  (£4,000)  with 
interest,  wha«  Denton  was  liable  for  further  advanoes 
and  for  moneys  paid  by  tbe  mortgagees  on  behalf  of 
the  mortgagor  for  renT>  rates,  taxes,  repairs,  hcenoea, 
wid  insuraitcea  j  but  the  liability  of  the  carporatioa 
under  the  policy  is  to  pay  'Hhe  principal  money  fc^ 
the  time  being  due  under  the  said  mortgage,    and  is 
not  limited  to  so  much  of  the  original  principal  snm 
of  £4,000  as  remains  unpaid.     In  order  to  asoertain 
the  amount  of  '*  tbe  principal  money   for  the  time 
being    due    under    the    aaid    mortgage;     refar^ce 
mast  be  had  to  the  deed  which  determines  what  sumi 
the  mortgagee  is  entitled  to  daim  as  principal.     By 
clause  0  of  the   conditions,    upon   payment  of   the 
amount    which    may    become    payable    under    the 
poEoy  the  insured  is  to  transfer  to  the  corporation 
Uie  mortgage  debt  and    interest  and    all  secimUes; 
this  means  the  whole  of  tbe  mortgage  debt,  and  not 
merely  so  much  thereof  aa  may  represent  pnnctpal 
money   otigioaUy   advanced    with  interest    thereon. 
Indeed,  if  the  contention  of  the  corporation  had  been 
well  founded  in  this  respect,   and   they  were  only 
bound  to  pay,  and  thereupon  entitled  to  have  trani- 
ferred   to  them  so  much  of  the  original   mortgage 
debt  with  intetest  as  remained  unpaid,  their  claim  to 
prove  against   Denton's   estate  would   immidiat^y 
have  f^ed  except  a^  regards  £18  2i,   8d.,  as  ttaa 
latter  sum  ia  the   only  amount  they  have   actually 
paid  for  either  principal  or  interest  in  respect  of  the 
origiaal  advance  of  £4,000,  the  mortgaged  P^^^ses 
having  realized  by  sale  the  full  sum  of  £4,000,    I 
treat  the  corporation,  therefore,  as  bound  by  the  aanae 
engagement  as  Denton,  and  I  treat  the  aums  properly 
paid  by  tbe  oorporation  for  rent,  coats,  repairs,  and 
otherwise  as  covered  by  their  poUcy.     If  tbeae  had 
been  paid  by  the  bank,  the  bank  oonld   Erst  have 
deducted  these  sums  from  the  £4,000  proceeds  of  sale, 
and    thus  left    a  oorreaponding    deticiency  ^f    the 
principal  moneys*  which  the  corporation  wonld  have 
been  liable  to  pay.    These  various  sums  appear*  m 
fact,  to  have  been  paid  by  tbe  corporation  direct,  and 
not  by  the  bank  in  the  first  inst^nee  and  then  repaid 
by  the  corporation ;  but  this  ia  mere  form,  as  the  pay- 
ment* were  certainly  made  by  the  corporation   by 
reason  of  their  liability  under  the  policy,  and  to  assisi 
in  n^alizbg  the  property  to  tbe  best  adi^antage  ao 
AS  to  diminiah  as  far  as  possible  tbe  ultimate  losi. 

Under  the^e  cireumstanoes  the  question  is,  What  are 
the  respective  rights  of  the  parties  ?  The  corporation 
claim  that  they  are  not  in  the  position  of  sureties  or 
co-aureties.  but  are  entitled  as  transferees  of  the 
bank  to  throw  the  whole  of  the  los*  upon  Denton  s 
estate  as  it  does  not  exceed  £1.000  and  intc-rest,  l^e 
limit  of  his  liabiUty.  In  my  opinion  tbia  daim 
cannot  be  suataioed,  Denton  was  surety  only,  *nd 
could,  with  equal  and  perhaps  greater  force,  have 
olaimBd  that  upon  payment  of  the  deEcienoy  he  would 
have  bscome  by  operation  of  law  entitled  to  enforce 
all  the  rights  of  the  bank,  including  the  right  to 
pro<»ed  against  the  corporation  under  the  policy  for 
the  full  extent  of  deficiency.  In  the  absence  of  any 
express  contract  as  between  tbe  corporation  and 
Denton  with  regard  to  the  incidenoe  of  any  leas,  1 
am  of  opinion  that  their  position  ia  that  of  psffsoaa 
subject  to  a  common  burden  or  liability  which  bm 
been  discharged  by  one  of  them.  That  one  a 
entitled  in  equity  to  enforoe  oontnbntioii  from  the 
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other,  upon  the  principle  dst^bliahed  And  expotitiddd 
in  Bering  r.  Earl  of  Winchdam,  1  Cox  318*  It  Wfts 
Q013 tended  tb&t  the  corporatioQ  were  not  in  the 
poiition  of  iuretiea  atiictly  and  properly  bo  called  *  I 
Atu  Dot  latiBiied  that  tbis  coDtection  U  well  founded. 
The  policy  contains  a  recital  of  a  proposal  for  guaraii- 
taein^  the  aaid  mortgage  debt;  and  inter  eat,  and  then 
it  provides  that  if  the  iuaured  shall  beoome  entitled  to 
sell  the  mortg&ged  jjroperty—tbat  is^  il  the  mortgagor 
sbaU  moke  default  in  the  payment  oa  demand  of  the 
principal  monej  and  interact — the  cor  potation  will, 
after  six  months',  notice,  pay  the  principal  mooey  and 
inteteat.  In  other  words,  if  the  principal  doe^  not  p^y* 
the  corporation  will  pay.  It  was  argued  by  the  corpora- 
tion  that  they  were  merely  in  the  position  of  person i 
intnring  againtt  a  loss,  but  thie  argument  is  founded 
OB  thfir  instrnmeat  being  headed  ^*  Mortgage  Iniur- 
anoft  Policy,"  and  without  regard  to  the  termt  of  the 
initnuiient  itself.  It  ia  not  merely  an  inauraitee 
agamit^  Iosb.  The  coriJorftUon  is  liable,  after  the 
eocpjratioc  of  six  month s^  to  pay  the  fall  prindpal 
and  interett  if  the  mortgauor  does  not,  and  eveu 
al though  there  may  not  ultimately  be  any  loas  what- 
ever on  the  mortgftge.  After  transfer  the  corporation 
may  ultimately  realize  from  the  secnrity  the  full 
amotmt  of  principal^  interest,  aad  costt,  and 
instead  of  there  beiog  auy  loait  there  may  ultimately 
be  a  iurplos  for  the  mortgagor.  The  cnrporation 
may,  under  condition  7,  reqmre  the  insured  to  realijce 
thetMnmtie*,  but  they  may  not  be  capable  of  immadi- 
kI#  l«ali2<ition.  The  corporation  is  liable  to  pay  the 
full  amount,  irreppectiTe  of  the  seouritiea  not  being 
realized.  The  policy  is  in  a  di^erent  form  from  that 
coEi«idered  in  Ikme  v-  Mortgage  ln9UTane€  Curporaijont 
[1894]  1  O.  B.  55 ;  but  wljeth^r  the  contract  of  the 
oorpormtion  is  a  contract  of  insurance  or  a  contract 
of  iuretyahip  does  not  seem  to  me  to  be  material, 
^he  oorporation  and  Denton  were  subject  to  a  common 
burden  or  liability  to  which  they  must  respectively 
oontrihute.  The  question  thf$n  rematm,  In  what  pro* 
portions  are  they  to  do  this  P  They  will  contribute  in 
the  proportion  whitsh  the  whole  liability  under  the 
poHoj  tiean  to  £1,000,  There  most  be  a  reference  to 
chvnWa  to  settle  the  amouat,  as  the  figures  are  not 
agreed  upon. 

SoUdiors  for  plalotlffdj  Jennings,  Son,  £&  Allen, 

Solirators  for  defendants,  Loxlmj,  Elam^  ih  Gardner, 


May  25,  1903. 


K.  B.  Div. 
(Lord  Jdverstone,  L.C.J.,  and 
Wills  and  GhannelU  JJ.) 

SAI.T  (Apppihtni)  V.  Scott- Hall  {Respondent),  (a.) 

Lo^al  got!trnjn*i74 — Bge'Iaiv  as  to  new  huiltiings^No 
twemitting  pamr  Tt9irrvrd  therein — Bf/r^hw  nf4  un- 
reoMonabi^—Siijmnary  Jtmadkiion  Ad,  IB19  (42  tt 
43  Kiee.  e.  49)  4.  10. 

By  a  hye-lam  with  reapect  to  ne^ff  baifdimjs  mad^  bg  tt 
rural  mnitary  tiathoritg  it  vnu  provident  timi  '*  Emry 
twrton  who  9MI  creit  ft  new  buiiding  a  hall  aift&e  3H*}h 
%m*(timg  lt>  te  endoaird  with  waih  ermstrucUd  of  gmd 
hritks^  ^Ume,  or  other  hnrd  ami  irictrnibattibh  materiaU 
prupcrlff  hond«d  t^nd  Molfdlg  pat  together  (a)  ufith  good 
mowiar  cf^mpoumied  of  good  lime  and  d^an  sharp  mnd  or 
•lA«r  mitahie  material,  or  (b)  uttth  goud  eement^  or  (0) 
^ood  cement  mixtd  mith  iharp  mnd^** 

Held^  that  the  hyw-^la\i>  W(U  not  iinrfatonahh  and  ultra 
-wmm^  h^eamc  it  did  not  reserve  U>  the  rund  author Utf 

(«!.)  BepoTted  by  E.  0*  Htiu^well,  Esq.,  Barrister- 
at-Law, 


any  diaeretion  to  permit  the  erection  of  any  new  building 
in  exceptional  circumstancu  other  than  tn  accordtAnce 
with  the  requirements  of  tht^  hge-laifK  On  proceedings 
being  taken  under  the  Sutmmary  Jurisdiction  Act,  1S79»  in 
reepect  o/an  offence  against  theabom  bye- law,  the  Justices 
have  discretion  undtr  Atction  IB,  though  the  charge  is 
protfed,  to  dismiss  the  summons  if  they  think  the  offence 
ia  of  a  trifling  nature  and  that  punishm.ent  would  h% 
inexpedient 

This  was  a  case  stated  by  the  justioei  for  the 
county  of  Anglesey. 

On  the  8th  of  October,  1902,  an  information  was 
laid  by  John  Salt,  the  appellant,  an  inspector  of 
nuisances  for  the  Yalley  Rural  District  Oouncil,  the 
sanitary  authority  for  the  parish  of  £t1aufa^log, 
againat  the  Rev.  W«  E.  Biott-Kall,  the  Tespondeut^ 
for  that  be  on  the  1st  of  October,  1902,  unlawfally 
did  break  a  certain  bye* law  made  by  the  guardians 
of  the  Holy  bend  Union  in  accordance  with  section  23 
(3)  of  the  Public  Health  (Amendment)  Act,  1890. 
with  respect  to  new  streets  and  buildings  in  that  he 
did  unlawfully  cause  to  be  erected  a  bungalow  without 
causing  such  building  to  be  enclosed  with  waits  of 
good  bricks,  stone,  or  other  hard  and  incombustible 
materials  properly  bonded  and  solidly  put  together 
contrary  to  the  said  bye- laws. 

The  said  bye-law  was  as  follows:  "Every  person 
who  shall  erect  a  new  building  shall  cause  snoh 
build iog  to  be  enclosed  with  walls  constructed  uf  good 
hriokst  stone,  or  other  hard  and  inoombuntible 
materials  properly  bonded  and  sohdly  put  togetber 
{a)  with  good  mortar,  compounded  of  good  lime  and 
clean  sharp  sand  or  other  suitable  material,  or  {b) 
with  good  cementi  or  (c)  with  good  cement  mixed 
with  sharp  sand." 

By  bye-Uw  98  it  was  enacted  that  every  person 
who  shall  o^end  against  the  foregoing  bye-laws  shall 
be  liable  for  every  such  off^^nce  to  a  penalty  of  £5» 
and  in  the  case  of  a  continuing  offence  to  a  further 
penalty  of  ten  shii lings  for  eaoh  day  after  writtea 
notice  of  the  offence  from  the  sanitary  authority. 

On  the  hearing  of  the  informaUon  the  following 
f aots  were  either  proved  or  admitted : 

The  structure  in  question  was  erected  by  and  wai 
the  property  of  the  respondenti  and  was  intended  to 
be  ttaed  in  the  summer  months  as  a  dwelling-hoaae 
or  buugalow. 

Tae  foundation  was  of  stone,  the  chimney  and 
breaatinga  of  brick,  and  the  rest  of  the  building  of 
wood,  except  the  roof,  which  was  of  slate* 

AU  the  rooms  of  the  bangdow  were  on  the  gtonnd- 
Ewr,  and  the  windows  were  French- windows. 

The  parish  of  Llanfaelog,  where  the  bailding  was 
situated,  is  a  rural  parish  adjoming  the  sea. 

The  bungalow  was  an  isolated  building  in  the 
oountry,  the  two  nearest  houses  thereto  being  reipec* 
tively  450  and  200  yards  distant  therefrom. 

Bungalo«?a  of  similar  character  were  frequently 
built  and  there  were  five  bungalows  erected  in  tha 
apDellants'  diitnot. 

The  coat  of  building  a  bungalow  was  less  than  the 
cost  of  building  a  stone  or  brick  house  of  similar 
aecom  modation^ 

A  bungalow  made  of  wood  similar  to  the  one 
erected  by  the  respondent  was  as  healthy  as  it  would 
have  been  if  erected  of  bricks  or  atone  or  other  hard  and 
incombustible  materials. 

The  bye- laws  adopted  by  the  appeUanta  were  in 
the  form  of  a  sefe  of  model  bye^laws  prepared  by  the 
Looal  Government  Board  for  urban  districts. 

Since  the  adoption  of  such  bye -laws  the  Local 
Government  Board  had  prepared  a  set  of  model  bye- 
laws  for  rural  districts,  but  they  had  not  been  adopted 
by  the  appellants. 
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The  above  bre-lsw  was  properly  made  and  con- 
firmed by  the  Local  Gk>Yemment  Board  In  acoordanoe 
with  the  Pablic  Health  Aotf. 

The  appellant  oontended  that  on  the  above  leots 
an  o£EeDoe  against  the  bye-law  had  been  prored  and 
that  the  respondent  shonld  be  oonyioted. 

For  the  respondent  it  was  oontended  that  the  bye- 
law  was  nnreasoDable  in  a  tbinly  populated  parish 
like  Llanfai>log  or  in  a  tbinly  populated  rural  district 
like  that  of  the  appellants,  inasmnch  as  it  absolutely 
prohibited  the  er<>otion  of  bungalows  under  any 
oiroumstanoes  whatever,  and  how«'yer  isolated,  and 
did  not  reserve  any  discretion  to  the  appellants  to 
permit  the  erection  of  such  bungalows  under  any  cir- 
cumstances. 

The  justices  were  unable  to  agree,  and  the  informa- 
tion was  in  consequence  dismissed. 

The  question  for  the  determination  of  the  court 
was  whether  on  the  facts  of  the  case  the  justices  were 
light  in  dismissing  the  information  for  the  reason  that 
the  bye-law  was  unreasooable  and  uUra  viresp  or 
whether  th^  ought  to  have  convicted  the  respondent. 

It  was  admitted,  before  the  Divisional  Court,  that 
for  the  purposes  of  this  case  the  rural  sanitary 
authority  had  the  powers  of  an  urban  sanitary 
authority  under  the  Public  Health  Act,  1876. 

H.  0.  Davenport  {EUU  GnjfUh$  with  him),  for  the 
appellant. 

/.  Bryn  BoberUt  for  the  respondent. 

Lord  Alybbstohx,  L  O.J.— No  doubt  it  would  be 
more  satisfactory  if  there  was  a  power  in  the  bye-laws 
enabling  the  local  aothority  to  exercbe  their  dis- 
cretion under  exceptional  droumstances.  We  are 
asked  to  say  that  this  bye-law  is  unreasonable  and 
wholly  void,  because  th^re  is  here  no  such  provision. 
I  think  we  cannot  go  as  far  as  that.  In  the  fi^^st 
place,  this  bye-law  is  in  identically  the  same  terms  as 
the  bye-law  which  has  been  treated  as  rf  anonable  in 
the  case  of  Batley  v.  Cuckfield  Burdl  DUirid  Council, 
69  J.  P.  584.  It  was  stated— I  do  not  know  ex»ctly 
upon  what  authority — that  they  are  the  modtsl  bye- 
laws  which  have  been  adopted  in  urban  districts  with 
the  sanction  of  the  Local  Government  Board,  and  of 
course  there  must  be  many  places  in  which  such  a 
bye-law  as  the  one  we  are  dealing  with  would  be 
most  salutary  and  prudent,  therefore  when  I  say  it 
would  no  doubt  be  more  satisfactory  if  there 
was  such  a  dispensing  power,  I  mean  to  say 
that  such  a  provision  unaer  many  droumstances 
might  be  most  useful  and  salutary  and  most 
reasonable;  but  I  hesitate  to  hold  that  this  bye- 
law  is  unreasooable.  It  teems  to  me  that  the  conse- 
quence of  such  a  decision  would  be  very  serious,  not 
only  as  practically  overruling  the  case  of  BaUey  v. 
Otldefield  Bural  District  ChuncS,  but  as  having  a  very 
far-reaching  application  with  regard  to  a  great  many 
other  bye-laws  in  the  country. 

We  are  asked  by  the  ma^strates  whether  they  were 
right  in  dismissing  this  action  against  the  respondent 
for  the  reason  that  the  bye-law  was  unreasonable  and 
ulira  viret,  I  think  that  they  were  wrong  in  dis- 
missing thts  summons  on  theae  grounds. 

It  has  been  conceded,  and,  I  think,  rightly,  oo 
behalf  of  the  respondent  that  this  rural  authority 
had  the  powers  of  an  urban  authority,  ^erefore  the 

fuestion  of  its  being  made  under  section  23  of  the 
^oblic  Health  Act  of  1890  disappears.  Of  course  we 
have  already  indicated  in  the  course  of  the  argument 
that  we  do  not  think  there  was  the  power  to  make 
these  t^e-laws  under  that  section.  Taking  section 
167  and  the  other  sections  of  Uie  Pubhc  Health  Act, 
we  think  the  bye-laws  are  not  uttra  vtret,  nor  can  we 
say  that  they  are  unreasonable. 


The  only  other  matter  I  have  to  deal  with  is  whether 
the  justices  vrere  bound  to  convict  the  respondent  of 
the  offence  with  which  he  was  char|^ed.  It  is  true 
that  these  bye-laws  apparently  contam  no  exempt- 
ing power,  but  the  proosediogs  are  taken  under  the 
Summary  Jurisdiction  Act,  1879,  and  the  magistrates 
have  power  under  section  16  of  that  Act,  if  they 
think  fit,  to  dismiss  the  summons.  I  think  this  oaie 
must  go  back  to  the  magistrates  with  a  direction  that 
the  bve-law  is  not  unreasonable  or  vUra  vires,  and 
that  they  should  d^al  with  the  case  having  regard  to 
their  powers  un<)er  section  16  of  the  Summary  Juris- 
diction Act,  1879.  They  certainly  should  exercise 
their  discretion  and  deal  with  the  matter  as  they  think 
fit  on  the  merits  of  the  case. 

Wills,  J.— I  agree. 

Ohahhxll,  J.— I  ajsree.  I  should  just  like  to  add 
a  few  words  to  explain  the  view  I  take  of  the  matter. 

It  seems  to  me  that  all  bye-laws  rdating  to  the 
construction  of  buildings  ou|;ht  to  contain  something 
in  the  nature  of  a  dispensing  power,  enabling  tiie 
local  authority  or  surveyor  to  say  that  a  particular 
building  is  of  au  exceptional  character,  and  that  the 
hard-and-fast  rules  laid  down  by  the  bye-laws  as  to 
the  mode  of  construction  ought  not  to  ippij  to  that 
particular  building.  But  S  we  were  to  hold  that 
every  set  of  bye-laws  that  did  not  contain  some  such 
power  was  bad,  it  would  follow  that  we  should  have 
to  hold  that  these  bye-laws  could  not  be  enforced. 
Having  regard  to  the  principle  upon  which  bye- 
laws  are  now  dealt  with— namely,  that  the  court 
does  not  interfere  to  set  aside  bye-laws  which  a  local 
authority  has  deliberately  adopted,  because  it  is  held 
that  they  ought  to  be  the  best  judges  of  whether  a 
particular  bye-law  is  required  in  their  own  district  or 
not,  it  seems  to  me  it  would  be  mischievous  to  hold 
that  every  set  of  bye-laws  which  purported  to  lay 
down  a  hard-and-fast  rule  for  allbuUdings  was  neoes- 
s«irily  bad  because  no  dispensing  power  was  contdned 
therein.  I  think  the  proper  way  to  treat  such  bye- 
laws  is  to  say  that  they  must  not  be  set  aside  entimy 
as  urreasonable,  because  the  magistrates  must  he 
trusted  to  exercise  the  powers  which  they  have  in  fact 
got  of  dealing  with  exceptional  cases,  when  raidi 
cases  do  arise,  in  an  exceptional  way,  and  eithw  inflict 
a  perfectly  nominal  penal^,  or,  if  thery  think  fit,  say 
that  the  particular  offence  is  of  too  trifling  a  nature 
to  reouire  any  punishment  or  any  penalty  to  be  in- 
flicted. It  is  because  magistrates  have  those  powers 
that  it  is  unnecessary  to  say  that  bye-laws  whidi 
unfortunately  omit  to  provide  specially  on  their  face 
for  exceptional  circumstances  must  necessarily  be  set 
aside.  bMause  exceptional  cases  may  arise.  I  thhik 
that  is  the  best  way  of  dealing  with  such  an  objec- 
tion to  the  bye-law. 

Appeal  aUawed. 

Solicitor  for  appellant,  T.  D.  J<me$,  for  T.  B 
Evam,  Holyhead. 

Solicitors  for  respondent,  Home  d:  Birkdt,  for  CMd, 
Edwarde,  dt  Co.,  Denbigh. 
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DawBKir  &  PooK  (LiMirKD)  v.  Pook. 


COtTAT  OF  AfFE4£* 


OToutt  oC  Hwenl 


Not.  12, 


From  K,  B,  Div.  ) 

(ColHm.  M*R.,  and  Mather  and  \ 
Cosemi -Hardy,  L.J  J*]  j 

DOWDEW  &  POOK  (IdMITBB)   iS   PooK.  (a.) 
Ri^traM  of  imdt—Vovfimnt-^yalidiiy—IUa^muihUmu 
—Province  q/ jttdge^Protfinct  ofjtir]f. 
The  old  ru^e  thai  the  qtteUion  of  the  recta&nablffiess  of 
a  cmmmani  in  restraint  of  trwle  igfor  ihejud^e  and  nfft 
far  tk§jur^  has  not  hesn  altered  im  rec^ni  <hcisiont^ 

A  mniraoA  whtrthy  the  plaintijA  agreed  io  empioy  the     ^^^ 
defendant  as  tht managtrnf  thtxr tider  hminue  contain^  |  ^ijj^u 
a  mifenant  hj  the  tlfft^ndnnt  nni  fy  mfty  oa  the  huainees  '  'JjqjIj 
of  a  eider  tn/frthani  for  the  term  of  Jli)t  yearn  after  lear* 
ing  the  plaintiffs'  ^rsmcen     Thf  capital  invested  in  the 
piaintiffi*  business  wa^  iif}t  more  than  £9,000,     Mo$l  of 
their  customers  tfeided  in  th^  South  of  Englandt  thottgh 
tltere  were  aim  iorne  in  Scotland  ajut   Ireland^     The 
ptainUffi  intended  to  extend  their  hmineae,  mid    had 
opetied  agemriee  in  variom  pUwes.     hi  a»  ociwjM  (o  enforce 
the  eovenanit 

lietd^  that,  having  regard  to  the  nature  and  condition 
of  th6  pUtintiffa^  batimsst  the  muenaTitt  being  urdimited 
as  ia  ipae^t  *<ki*  unrtaionablef  and  therefore  mid  aa  being 
in  rt4trainZ  of  trade. 


iiaoe  hie  dismiaial  oommittad  breacbea  of  tlift  ftboTe 
oavonant  by  carrytBg  on  bufinets  as  a  Older  mer^^haot* 

?he  evideooe  giTen  at  the  tdal  aa  to  thd  oature  and 
oondition  of  th©  plaiatiEF  company's  btisiiiefli  wai 
tbftt  it  had  a  total  oapital  of  not  more  than  £9»000« 
that  the  plainti^  intended  to  extend  the  oider  bwoesa 
and  make  it  a  wholeaiile  bnsmeBa,  that  they  had 
opened  agenctea  in  TarioiiB  placea,  that  their  older 
was  drunk  in  all  parts  of  Eogtand^  that  most  of  their 
mifttomeri  resided  in  the  South  of  Englandi  though 
there  wer«  alao  tome  m  Scotland  and  Ireland,  and 
that  they  were  also  doing  a  oertdn  amount  of  export 
trade. 

Grantham  I  J.,  left  to  the  jury  the  question  whether 
the  oovanantf  being  nnlimited  as  to  area»  was  wider 
was  neoeaiary  to  protect  the  plaintiffs  in  their 
bnstness. 

The  jury  answered  that  the  covenant  wat  widar 
than  waa  neeeaiary. 

The  learned  jndge^  notffithitandlng  this  finding  of 
the  Jury^  gave  judgment  for  the  plaintiffs,  granting 
the  injunction  which  was  asked  for. 

The  defendant  by  way  of  appeal  applied  for 
judgments 


AppUc4tioo  by  the  defendant  for  judgment  or  a 
new  Inal  in  an  action  tried  before  Grantham p  J,,  and 
a  jury. 

The  action  was  brought  for  damages  for  breach  of 
a  oovenant  on  the  part  of  the  defendant  not  to  carry 
011  m  oerttfin  bnsiness,  and  for  an  injunotion  to 
roatraln  the  defendant  from  committing  further 
breaobett  of  the  covenant. 

The  defence  wm  that  the  covenant  was  void  as  being 
in  r«atraint  of  trade. 

The  plaintiff  company  waa  fonned  in  1902  for  the 
purpose  of  acquiring  the  budness  of  a  cider  merchant 
which  bad  been  oarried  on  before  1895  by  the 
dsfesdant  and  aabeequently  by  another  company  in 
and  about  Newton  Abbot,  in  the  county  of  Devon, 
snd  the  business  of  a  manufacturing  ohemiit  and 
cordial  compaunder  which  h4d  been  carried  on  by 
one  Bowden  in  London. 

Bj  m  agreement  in  vmting,  dated  the  14th  of 

JmM^    1^02,  between  the  plaiotiff  company  and  the 

d^endant,  it  was  agreed  thai  the  defendant  ahotild 

1ietti«  manager   oi  the   Newton  Abbot  department 

of  the  plain titf   company *8  buaineis  at  a   salary  of 

£104>  and  that  he   should  also  receive    a   one-fifth 

of    the    profits    of    the    department*        Tte 

_  at  oontained  the  following  covenant :  "The 

Imld,  Robert  Gidiey  Pook  &haU  not  either  solely  or 

1  Jointly    with    or    as    manager    or    agent   for    any 

ather     person     or   persons     or     company,    directly 

or     ladireotly     carry     on     or     be     engaged      or 

LflonCiiiied  or  interested  in  the  business  of  a    cider 

["^MwiiMit,  mat!  ufautu  ring  chenust,   or  cordial  com- 

lp«iitiid«T,  nor  permit   or  sniffer  his  name  to  be  used 

f  «r  employed  in  carrying  on  or  in  •onnection  with  the 

flftid  buFinettH  for  the  term   of  five  years  after  leaving 

the  lervice  of  the  company,   and  in  case  the    said 

Bobert  Gidiey   Pook  shall  commit  any  breach  of  the 

foregojDg  fltipuUtiont  he  shall  pay  to  the  company 

immediately  on  every  snch  breacn  the  sum  of  £100  as 

liquidated  darjaagea  in  respect  thereof.** 

In  September,  1902,  the  defendant  was  diamiased 
from  the  service  of  the  plaintiff  company. 

The  plainti^  complained  that  the  defendant  had 


[dO  Reported  by  F, 


G.   B^OSSBp 

at-X<aw. 


EBq.i  Barrister^ 


fMudl  Salter,  for  the  defendant,— The  proper  way 
of  dealing  with  a  covenant  in  restraint  of  trade  is, 
first,  to  interpret  the  covenant  itself,  and  then  to 
consider  whether  the  covenant  so  interpreted  goes  so 
far    in  restraint    of   trade    at  to   be   unreasonable* 
Farther,  the  court  will  not  sever  the  covenant  for  the 
pnrpoae  of  upholding  so  mnob  of  it  as  may  be  reason* 
able  unless  it  finds  in  the  covenant  itself  snme  ground 
for  making  the  severance :  per  Chitty,  J,,   Mille  v* 
Dunham,  reported  in  Court  of  Appeal  only,  39  W*  R. 
289,    [1891]    1    Oh.    570.     This    covenant    has    no 
limitation  as  to  space*     Nona  is  expreaaed,  and  there 
is  no  warrant  for  reading  any  such  limitation  into  it* 
The  natural  meaning  of  it  is  that  the  defendant  is  to 
be  prevented  from  carrying  on  any  such  buiiness  as 
that  of  the  plaintiffs  anywhere  for  ^y^  years.    Saoh 
a  covenant  muat  be  held  to  be  unreasonable  ■  Allmpp 
V*  WheatcrofU  21  W.  R*   102,  L.  R.  15  Eq.  59.     The 
old  rule    that    a    covenant    in    restraint    of    trade, 
unlimited  as  to  space,  is  void  as  being  contrary  to 
pubUc  policy  is  still  law,  though  the  tendency  of 
recent  decisions  has  been  more  and  more  to  make 
reasonableness  the  chief  test :  per  Yaughan  Williams, 
LJ,,   Underufml  Y.  BarJcer,  47  W.   B,  S47,   [1S99]  1 
Oh,  300.    The  reaions  which  induced  the  House  of 
Lords  in  Xordtnfelt  v.   Maxim- i^ordenfdt   <hms  and 
Atimunition    Co.,    [1894]    A.    C.    535,    to    hold    an 
unlimited  covenant  to  be  not  nnreasonable  have  no 
application  to  this  case.    This  covenant  is  desrly 
unreasonable  aa  being    wider    than  could    by    any 
possibility  be  reasonably  required  for  the  protection 
of  the  plaintiffs*  buiiness :  Ward  v.  BgrJie,  5  M.  &  W. 
546;    SUdicock    V.    Coker,    6   A.    &   B.    438.     This 
covenant  is   not   smoh  as    to  enable    the  court    to 
■eparat«  what  ia  uDreasonable  in  it  from  what  is 
reasonable  aa  in  the  case  of  MaUun  v.  May,  11  M«  &W. 
63L    The  decision  of  the  learned  judged  tiierefore,  ia 
erroneouB*    Secondly,  the  finding  of  the  jury  ia  con- 
clusive in  the  defendant's  favour*     Reaaonableness, 
which    recent   decisions    make   the    chief    teat  (s**© 
BotLiQilhn  V.  PiOJiatiUon,  28  W,  R.  623,  H  Oh.  D.  357), 
is  the  same  thing  as  necessity.     The  question  whether 
the  covenant  was  wider  than  was  necessary  for  the 
protection  of  the  pkintiffi'  business  was  a  queation 
of  fact,  and  wai  rightly  left  to  the  jury.    The  point 
baa   not  ariien  recently,  aa  actions  of  this  kind  are 
now    usually    brought    in    the    Chancery    Dividon. 
But  where  there  is  a  jury  the  queation  whetiier  the 
covenant  ia  wider  than  necessary  ought,  like  any  other 
,  question  of  fact,  to  be  answered  by  them. 
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(/.  A.  FogU,  K,0.,  and  8imey,  for  the  pluntiffi.— The 
onus  is  on  a  defendant  who  objects  to  a  covenant  in 
restraint  of  trade  to  satufy  the  court  that  the 
covenant  is  more  than  coold  under  any  oiroamstanoes 
be  necessary  for  the  protection  of  the  plaintiff's  busi- 
ness. The  learned  judge  was  rightly  of  opinion  that 
this  onus  had  not  been  discharged  by  the  defendant. 
The  only  test  to  be  applied  in  tois  class  of  case  is  that 
of  reasonableness :  BauBsUUm  ▼.  BotusiUon  ;  Haynea  ▼. 
Damath  [1899]  2  Oh.  13,  47  W.  B.Dig.  174.  Assuming 
that  the  area  of  restriction  extends  to  the  whole  world, 
there  is  nothing  unreasonable  in  this  coTenant,  having 
regard  to  the  nature  of  the  busineBS  which  is  to  be 
protected :  NordenfeU  v.  Maanm^Norden/Blt  Chuia  and 
Ammunition  Co. ;  Mitchd  v.  Beynolda,  1  Smith's 
Leading  Oases  (10th  ed.),  391.  The  business  was 
acquired  Ijj  the  plaintifiBi  with  the  Intention  of  extend- 
ing it  and  converting  it  into  a  wholesale  business. 
They  are  opening  agencies  in  all  parts  of  England, 
they  have  customers  in  Scotland  and  Ireland,  and 
they  also  do  some  business  outside  the  United  King- 
dom. Tee  possibilities  of  the  business,  and  not 
merely  its  actual  present  condition,  ought  io  be  taken 
into  consideraiion.  The  finding  of  the  jury  may  be 
disreg'irded.  There  have  b-*en  many  common  law 
cases  as  to  restrictive  covenants,  suoh  as  Median  v. 
May  and  TaUi$  v.  Tallia,  1  E.  &  B.  391 ;  but  the 
question  whether  such  a  covenant  was  enforceable  has 
never  been  l«ft  to  a  jury.  All  the  cases  show  that, 
whether  that  question  is  to  be  considered  a  question 
of  law  or  a  mixed  question  of  law  and  fact,  it  is  in 
either  case  for  the  judge  and  not  for  the  jury.  Where 
a  contract  is  proved,  and  a  breach  is  proved,  but  tiie 
defendant  craves  in  aid  the  doctrine  of  public  policy, 
ttie  question  arises  whether  the  contract  u  so  much  at 
variance  with  the  interests  of  the  King's  subjects  that 
the  court  will  not  enforce  it;  and  that  must  be  a 
question  for  the  court  itself  and  not  for  the  jury. 
The  province  of  the  jury  in  such  cases  is  the  same  as 
in  oases  of  malicious  prosecution,  where  questions  of 
fact  as  to  reasonable  and  probable  cause  may  be  left 
to  the  jury,  but  it  is  for  the  judge  to  say  whether  the 
facts  found  amount  to  reasonable  and  probable  cause. 
At  any  rate,  no  question  ought  to  be  left  to  the  jury 
unless  there  is  some  evidence  of  unreasonableness; 
and  here  there  is  no  evidence  of  unreasonableness. 

OoLLiNS,  M.B.— This  is  an  action  on  a  covenant 
contained  in  an  agreement  between  the  plaintiffs  and 
the  defendant,  by  which  the  plaintiffs  undertook  to 
employ  the  defendant  as  the  manager  of  the  Newton 
Abbot  department  of  their  business.  The  covenant 
sued  on  is  as  follows :  [His  lordship  read  it.]  The 
defendant  was  dismissed  from  his  employment,  and 
the  plsintiffs  proved  that  after  his  dismissal  he  carried 
on  business  as  a  cider  merchant  not  far  from  their 
place  of  business.  The  defendant  took  the  point  that 
the  covenant  was  void  as  being  in  restraint  of  trade. 
The  view  put  forward  on  his  behalf  was  that  the 
covenant  was  wider  than  was  reasonably  necessary 
for  the  protection  of  the  plaintiffs'  business.  The 
jury  took  that  view,  finding  that,  beins  unlimited  as 
to  area,  it  was  wider  than  could  possimy  be  required 
for  the  purpose  of  carrying  on  the  plaintiib'  business. 
The  learned  judge,  however,  came  to  the  oomoluBion, 
first,  that  the  case  did  not  really  raise  any  question 
for  the  jury  at  all ;  secondly,  that  on  the  true  con- 
struction of  the  covenant  it  was  not  more  tlum  was 
reasonably  necessary  for  the  protection  of  the 
plaintiffs'  business.  He  accordingly  granted  an 
injunction  restraining  the  defendant  from  further 
breaches  of  the  covenant. 

Now,  is  the  question  whether  a  particular  restrictive 
covenant  is  reasonable  or  unreasonable  a  question  for 
the  jury  or  a  question  for  the  court  alone  r    It  seems 


to  me,  on  going  back  to  the  old  authorities,  that  it 
has  never  been  doubted  that  this  is  a  question  of  law 
and  is  one  for  the  court  and  not  for  the  jury.  No 
doubt  facts  may  have  to  be  ascertained  in  order  to 
enable  tiie  coi^  to  decide  on  the  reasonableness 
of  the  covenant,  and  questions  as  to  such  facts 
may  properly  be  left  to  the  jury,  but  it  is  outside 
their  province  to  decide  the  question  whether  the 
covenant  is  reasonable  or  unreasonable.  In  MOehd 
V.  Eeynolda,  1  Smith's  Leading  Oases  (10th  ed.), 
391,  Lord  Macclesfield  laid  down  the  law  thus: 
«In  all  restraints  of  trade,  where  nothing  more 
appears,  the  law  presumes  them  bad;  but,  if  tiie 
circumstances  are  set  forth,  that  presumption  is 
excluded,  and  the  court  is  to  jodge  of  those  circum- 
stances, and  determine  acoordmgly."  The  expression 
**  the  court "  in  that  passage  must  mean  the  judge  in 
contradistinction  to  the  jury.  Again,  in  MaUan  v. 
May  it  was  expressly  dedded  that  the  reasonaUeness 
of  a  restriction  was  a  matter  of  law,  and  could  not  be 
left  to  the  jury.  This  was  followed  in  TallU  v.  TaUit. 
It  is  suggested  that  the  current  of  recent  autborities 
is  to  tho  contrary  of  this  view,  and  t^t  ttie  law  on 
the  subject  has  been  changed.  In  my  opinion  tbere 
is  no  ground  for  this  suggestion.  Ttiere  have  been 
numerous  recent  cas^s  a«  co  the  validity  of  covenaats 
in  restraiut  of  trade,  and  I  think  that  some  change  in 
the  law  has  taken  place  by  which  the  area  of  possible 
validity  has  been  enlarged.  But  these  cases  do  not 
throw  any  light  on  the  question  as  to  the  respective 
provinces  of  judge  and  jury.  In  olden  times  the  idea 
was  entertained  that  a  restriction  which  was  universal 
and  unlimited  was  void.  One  view  was  that  an 
unlimited  restriction  created  only  a  vehraient  pre- 
sumption of  unreasonableness;  another  view  was 
that  it  created  an  irrebuttable  presumption.  It  seems 
to  me  that  the  modem  view  that  a  restriction*  though 
unlindted,  may  under  particular  circumstances  be 
reasonable,  has  not  altered  the  law  as  to  the  question 
of  reasonableness  being  for  the  judge  and  not  for  the 
jury.  The  authorities  on  that  point  are  still  authori- 
ties, and  therefore  the  question  whether  this  covenant 
was  reasonable  was  for  the  judge. 

Then  does  this  court  agree  with  the  learned  judge 
in  the  conclusion  to  which  he  has  come  ?  In^  my 
opinion  the  evidence  as  to  the  nature  and  condition 
of  the  business  was  all  relevant  and  was  rightly 
admitted.  If  that  evidence  had  raised  any  con- 
troversy, there  would  have  been  a  question  for  the 
jury.  But  there  was  no  oontroversy  in  tuis  case,  ai 
the  books  of  the  plaintiffs'  business  spoke  for  them- 
selves. Quite  apart  from  the  finding  of  the  jury  it 
is  clear  to  my  mind  that  the  business  is  not  a  large 
business,  and  that  the  great  majority  of  the  customsrs 
reside  in  the  south  of  England,  though  there  are  a 
few  elsewhere.  Oan  a  restrictive  covenant,  having  an 
area  of  restriction  extending  over  the  whole  world, 
be  necessary  for  the  protection  of  such  a  business  P 
In  my  opinion,  under  ul  the  circumstances  of  the  case^ 
the  restriction  is  so  wide  as  to  be  unreasonable  and 
to  invalidate  the  covenant.  I  cannot  arrive  at  the 
same  condusion  as  Qrantham,  J.,  came  to  on  this 
question,  and  I  think  his  decision  diould  be  reversed, 
and  that  judgment  should  be  entered  for  the 
defendant. 

Mathsw  and  Oozens-Hardy,  L.JJ.,  concurred. 

Judgment  for  the  de/endani. 

Solicitors  for  the  plaintiffi,  Mann  <St  Crimp,  for 
Hacker,  Mkhelmore,  ds  Bewes,  Newton  Abbot. 

Solicitors  for  the  defendant,  Dunn,  Baker,  d:  Baker, 
for  Dunn  &  Baker,  Exeter. 


Yd.  UI. 


[Bee,  19,  J90a.l 
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From  K.  B.  Div,  ) 

(CoUina,  M*B.,  and  Stirling  and  / 

M<itheWi  L.JJ.)  ) 

BOtnOAS  II.   COOZK  AND  AnOTHKB.  (a.) 

^JU— P/ioto^ap^— il/a^Ze  "/or  or  on  behalf  of*' 
p^H.-^^^ — **  Good   0r  valtiabl^   cojisiihration^* — Phoio^ 
"^ormA  ktimi  ai  rejj^st  o/  siUer—Fint  ArU  Copyright 
Ad^  18S2  (25  tt  26  Fifl^.  c.  68)>  s.  1, 

IFlliw^  a  photngrapher  ioAjci  a  p^ofogfrt»p/>  e/  ft  person 
iU  the  kUifTi  rtqttmt  in  circiim*tances  which  raw^  an 
imptitd  promise  on  tl^  part  of  the  siUer  io  pnt/ for  thr 
photograph,  th^  nsgaUve  of  the  photofp^nph  is  "  marffi  or 
ipy«i^i/f>F  or  &n  behalf  of"  thf  nUter  *\f^  a  good  ot 
li^uahh  mmultrffUt*n  *'  ivHhin  th^  meamng  of  /teetion  1 
of  thf.  Fin^  ArU  C^iptfright  Act,  1862,  and  the  copyright 
in  the  ph(4o*jriiph  f^iongi  to  the  st'tter,  though  he  may  not 
hf^^  hi*  itfht  the  negaifve  frvfth  the  photographer  * 

PolUrd  w.  Paotographic  Co.,  37  W,  H*  266,  40 
f'h*  D»  S4o,  appr4>ve(L 

MelTiU©  V.  Mtrror  af  Life  Co*,  [1895]  2  Gh.  631, 
44  IT".  B.  Dig,  46,  commented  on* 

AppUestion  by  tlie  defandantB  for  judgment  or  a 
new  Uial  In  an  actioa  tried  before  Bidleyp  J.,  and 
a  pommon  jnrf , 

Ttie  plaiatiff  was  a  photographer,  and  the  defeadant 
Cooke  was  a  nuBaion  hall  preaoher,  »eventeen  yeara  of 
age*  known  •«  tha  **boy  pceaohar."  Tae  aotion  wai 
bf ouK^t  to  fecso^er  damag<3a  for  infringe tnent  of  copy- 
right in  ft  photograph,  and  for  an  injunotion  and 
p«jialties. 

It  appeared  that  in  Jannary;  1902,  the  aeiendant 
Cooke  went  to  the  plaiiitiff  s  atadio,  accompanied  by 
ft  friend  as  a  guarantee  of  hii  reaponiibiUty,  Cooke 
being  under  age*  Cooke  atkdd  the  plaintiff  to  take  a 
ailver  print  pbotogfraph  of  him,  saying  that  he  wanted 
to  adf  artiae  hia  meetinga  and  to  diatribate  the  photo- 
gr&pha  ther«.  The  plaintiff  accordingly  took  the 
photograph,  and,  according  to  theplftintiff*a  evidenoe, 
Cooke  aaid  that  if  the  negative  was  good  he  might 
boy  it*  According  to  Cooka'a  evidence  ho  aaid  thst 
be  wiinld  buy  the  negative  if  it  was  good*  The 
negative  remained  in  the  poaaeaeion  of  the  plaintiff, 
who  sap  plied  Cooke  at  hii  request  with  eighteen  copiea 
of  the  photograph,  Cooke  approved  of  the  photo- 
graph, bat  they  were  unable  to  agree  upon  a  price  at 
which  the  plaintiff  should  aupply  Cooke  with  several 
thoujand  copies,  and  the  plaintiff  refuaed  to  accept 
a  propoaal  by  Cooke  to  pay  for  the  eighteen  copies 
supplied.  Cooke  then  gent  a  copy  of  the  photograph 
to  the  defendant  Eeynolda  for  reproduction,  acd 
sera^  tli0iiaand  copies  were  printed  and  sold.  On 
ttie  30th  of  January,  1902,  plaintiff  regiatered  the 
copyright  in  the  negative  in  Mb  name,  and  Eeynolds 
alfto  registered  the  copyright  in  hia  print- 

Ridley  I  J.,  asked  the  jury  whether  upon  the  evidence 
the  negative  was  to  be  Cooke's  in  any  event,  or  only 
in  the  event  of  hia  paying  for  it.  The  jury  found  that 
the  negAtive  was  the  property  of  the  plaintiff,  and 
assesaed  the  damages  at  £'^0  and  the  penaltiea  at  £5. 
The  learned  judge  gave  judgment  for  the  plaintiff 
accordingly,  aud  granted  an  injanotion  restraining 
the  defendants  from  farther  publiahing  the  photo- 
grapb« 

Sir  AHhur  OdUtUf  KM,,  and  TrieJseU,  for  the 
defendant  Cooke* 

Herhm  Betid,  KM.,  and  THtrdl,  for  the  defendant 
B^yiioids* 
ScruUont  KM.,  and  Colam,  for  the  plaintiff. 

(a.)  Reported  by  W.  F,  Barey,  Eaq„  Barriater- 
at-liawp 


O01.IJK8,  SLE,— Thia  ia   an  aotion  brought  by  a 
photographer  to  retrain  a  breach  of  alleged  oopy- 
right  in  a  photograph  taken  by  him,  and  for  damages 
and  penalties.      At  the  trial  the  verdict  passed  for 
the  plaintiff.     The  queationa  are  whether  there  waa 
mLBdireotiou  by  the  learned  judge  whioh  resulted  in 
the  verdict  being  wrong  i  whether  the  verdict  waa 
against  the  weight  of  the  evidence;  and  laatly,  whether 
thew)    was  any  reasonable  evidence  to    support  the 
verdict,    The  defendant  Cooke,  who  is  known  as  the 
*'  boy  preacher, "came  to  the  plaintiff's  place  of  busineaa 
for  the  purpoae  of  having  his  photograph  taken.     He 
was  accompanied  by  a  friend.      It  waa  the  ordinary 
case  of   a  customer   having    his  photograph  taken  at 
hia  own  request.      There  was  primii  facie   a  contract 
made  lor  a  good  or  valuable  oonsideration,  and  the 
onus  was  on  tbe  photographer  to  ahow  that  there  waa 
not.  The  plaintiff  aaid  that  he  waa  not  paid  for  taking 
the  photograph.    According  to  the  plaintiffs'  evidence 
Cooks  laid  that  if   the  negative  waa  a  good  one  he 
might  buy    it;    aocording    to  Cooke's  evidence  he 
said  that  if  it  waa  good  he  would  buy  it.    That  being 
the  evidence,  the  learned  judge  summed  np  the  cas^ 
with    reference    to    aection     1     of    the    Fine    Arts 
Copyright  Act,  1862,     That    section   provides    that 
*'The  author,  bebg  a  British  subject,   or  rerident 
within  the  dominiona  of  the  Crown,  of  every  original 
painting,  drawitig,  and  photograph  which  shall  be  or 
shall  have  been  niade  either  in  the  British  dominiona 
or  elae  where,  and  which  shall  not  have  been  aold  or 
diapoaed  of  before  the  commencement  of  this  Act,  and 
his  aaaigua,  ahall  have  the  sole  and  erclusive  right  of 
copyitig,   engraving,    reproducing,   and    multiplying 
auch  painting  or  drawing,  and  the  design  thereof »  or 
such  photograph,  and  the  negative  thereof,  by  any 
meana  and  of  any  sice,  for  the  term  of  the  natural 
life  of  inch  author,  and  seven  years  after  hts  death; 
provided  that,  when  any  painting  or  drawing,  or  the 
negative  of  any  photograph,  shall  lor  the  first  time 
after  the  pasaing  of  thia  Act  be  sold  or  disposed  of, 
or  rfiall  be  made  or  executed  for  or  on  behalf  of  any 
oth^r  person  for  a  good  or  a  valaable  consideration, 
the  person  so  selling  or  diapoaing  of  or  making  or 
executing  the  same  ahaJI  not  retain   the  copyright 
thereof,  utiless  it  be  expresaly  reserved  to  him  by 
agreement  in  writing  signed  at  or  before  the  time  of 
such  aale  or  dispoaition,  by  the  vendee  or  assignee  of 
auch  painting  or  drawing,  or  of  such  negative  of  a 
photograph,  or  by  the  person  for  or  on  whose  behalf 
the  same  shall  be  so  made  or  executed,  but  the  copy- 
right shall  belong  to  the  vendee  or  assignee  of  such 
painting  or  drawing,  or  ol  auuh  negative  of  a  pboto- 
graph,  or  to  the  person  for  or  on  whose  behalf  the 
same  shall  have  been  made  or  executed  ;  nor  shall  the 
vendee  or  aasignee  thereof  be  entitled  to  any  snob 
copyright,  unless  at  or  before  the  time  of  such  sale  or 
disposition  an  agreement  in  writing,  signed  by  the 
person  to  aeUing  or  diapoaing  of  the  aame,  or  by  hia 
agent  duly  authorized,  shaU  have  been  made  to  that 

The  question  tama  upon  the  words  at  the  beginning 
of  the  proviao.  It  is  aaid  on  behalf  of  the  plaintiff 
that  the  only  matter  dealt  with,  there  ia  a  aale  or 
diaposition  of  the  negative,  and  that  is  the  view  which 
Ridley,  J.,  took,  and  in  accord *nce  with  which  he 
directed  the  jury,  telling  them  in  effect  that  the  teat 
of  the  right  of  the  party  to  the  copyright  in  the 
photograph  was  whether  he  had  bought  th# 
negative ;  and  that  if  the  sitter  had  not  bought  the 
negative,  the  author  of  the  photograph  had  ^e 
copyright  in  it*  It  ia  said  that  in  this  case  the 
negative  was  not  bought,  and  that,  therefore,  the 
copyright  in  the  photograph  remained  m  the 
photographer,  and  that  the  plaintiff,  who  took  the 
photograph,  can  sue  any  person  for  reproducing  or 
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multiplying  copies  thereof.  It  teemB  to  me  that  that 
view  of  Uie  law  oamiot  be  sapported.  It  is  oontrary 
to  the  express  words  of  this  section.  It  ignores  the 
second  of  the  two  alternatives  which  pHmd  fade 
takes  the  copyright  oat  of  the  photographer,  thus 
ignoring  the  c&tinction  between  the  purchaser  of  the 
negatiTe  and  the  person  for  or  on  whose  behalf  for  a 
good  or  TaJuable  consideration  the  photograph  is 
taken.  The  Act  regards  this  latter  person  as  a 
different  person  from  the  vendee  or  assignee,  because, 
haying  p£M)ed  tiie  copyright  in  these  various  persons, 
the  Act  prooeeds  to  deal  wiHi  the  vendee  and  assignee 
as  dislioguished  from  the  other,  and  imposes  con- 
ditions upon  them  which  are  not  imposed  upon  him. 
The  Act  thus  draws  a  dear  distinction  between  them. 
That  bcdng  my  view  of  the  construction  of  the  section, 
I  turn  to  Scrutton  on  Copyright,  where  this  result  of 
the  decisions  is  compendiously  stated.  He  says  (^th 
ed.,  pp.  193,  194) :  **  In  the  ordinary  xMse  of  photo- 
graphs taken  for  a  paying  customer  the  photoj^pher 
will  be  restrained  from  multiplication  of  copies  both 
on  the  ground  of  copyright.  If  the  sitter  is  registered 
as  proprietor,  the  photograph  being  taken  on  his  be- 
half for  a  valuable  consideration,  and  even  if  he  is  not 
registered,  on  the  ground  of  implied  contract  or  con- 
fidence. Where  the  photographer  asks  for  the 
sitting,  and  the  sitter  pays  nothing  for  it,  or  for 
copies  of  the  photograph,  the  copyright  will  dearly 
be  the  photographer's,  if  he  is  the  author,  as  ex- 
plained above.  •  .  •  The  question  in  each  case  is : 
*  Was  the  negative  taken  for  or  on  behalf  of  the  sitter 
for  a  valuaUe  consideration  P '  If  so,  the  copyright 
is  the  sitter's ;  if  not,  it  is  the  author's.  And  it  would 
seem  that  if  the  photograph  it  taken  at  the  request  of 
the  photographer,  even  though  the  sitter  afterwards 
pays  for  copies,  it  is  taken  on  behalf  of  the  photo- 
grapher, and  the  copyright  is  his."  That  seems  to 
me  to  be  a  perfectly  fair  summary  of  the  law.  The 
question  is,  not  whether  the  negative  was  bought  or 
sold,  but  whether  it  was  taken  for  or  on  behalf  of  the 
sitter  for  a  good  or  valuable  consideration.  The 
evidence  on  tmit  point  seems  to  be  all  one  way.  A 
person  came  to  the  plaintiff's  shop  and  asked 
to  have  his  photo^^ph  taken,  which  was  done. 
That  raised  an  implied  promise  to  pay  for 
it,  upon  which  the  photographer  could  sue  the 
sitter.  There  was  a  good  and  valuable  consideration. 
The  defendant  Oooke  said  that  if  he  was  pleased  with 
the  negative  he  would  or  might  like  to  buy  it.  That  is 
all.  ^niat  is  Uie  point  upon  which  the  learned  judge 
was  mided.  He  treated  the  contract  mentioned  in 
the  section  as  a  contract  for  good  or  valuable  consid- 
eration to  buy  the  negative,  and  that  if  there  was  no 
such  contract  the  copyright  was  in  the  photographer. 
He  treated  that  as  uie  test.  In  so  treating  the  case 
he  was  dealing  with  it  under  the  first  branch  of  the 
proviso  only.  The  evidence  shows  that  the  plaintiff 
always  intended  to  charge  for  the  photograph,  and 
the  def endimt  Oooke  said  that  he  understood  he  would 
have  to  pay  for  it.  Bidley,  J.,  in  his  summing  up, 
followed  some  observations  of  Kekewioh,  J.,  in 
MdvUle  V.  Mirror  of  Life  Co.,  [1895]  2  Ch.  631,  ji4 
W.  B.  Dig.  46,  and  made  the  test  to  be  whether  the 
siUer  had  arranged  with  the  photographer  to  buy  the 
negative  of  the  photograph.  He  directed  the  jury  in 
effsot  ^lat  unless  there  was  a  consummated  bargain 
for  the  puxdiase  of  the  negative  by  the  sitter  the 
plaintiff  was  entitled  to  succeed.  That  was  the 
standard  or  test  which  he  put  to  the  jury,  and  the 
jury  returned  theb  verdict  upon  that  direction.  The 
decision  itself  of  Kdcewich  J.,  was,  no  doubt,  right; 
but  this  court  is  bound  to  connder  whether  those 
observations  are  sound  in  law.  I  think  that  they  are 
not.  They  iffoore  the  distinction  between  the  person 
Jmying  the  pfgattve  and  the  person  for  or  on  whose 


behalf  the  photograph  is  taken  for  good  or  valuable 
consideration.  There  was  therefore  dearly  a  mti^ 
direction ;  and  the  only  remaining  question  is  whether 
we  should  send  this  case  for  a  new  trial  or  whether  we 
should  enter  judgment  for  the  defendaots  upon  the 
ground  that  there  was  no  roasonable  evidence  upon 
which  a  jury  could  find  that  the  contract  was  other 
than  the  ordinary  contract  which  arises  when  a 
customer  employs  a  photographer  to  take  his  photo- 
graph. Frequently  a  photographer  solicits  ^tend- 
anoe  of  some  well-known  person  to  sit  for  his  or  her 
photograph  without  making  any  charge  with  tbe 
view  of  multiplying  copies  and  selling  them  for  his 
own  profit.  That  it  not  the  present  case.  Here  the 
defendant  Oooke  went  in  the  ordinary  way  to  have 
his  photograph  taken,  and  I  can  tee  no  reasonable 
evidence  that  thero  was  other  than  a  bargain  for 
valuable  consideration  to  take  the  defendant's 
photograph.  We  must  thereforo  enter  judgment  for 
the  dttlendants. 

Shelino,  L.J. — I  am  of  the  same  opinion,  and  I 
agree  with  what  has  been  said  by  the  Matter  of  the 
BoU^  In  my  opinion  toe  law  is  correcdy  laid  down 
by  North.  J.,  in  Pollard  v.  Photographic  Co.,  37  W.  B. 
266,  40  Oh.  D.  346.  He  held  that  where  a  photo- 
grapher in  the  ordinary  way  takes  a  photograph  at 
the  request  of  the  sitter  upon  the  termf  that  the 
sitter  is  to  pay  the  photographer  for  the  photo- 
graph, the  copyright  in  the  photograph  is  in 
the  sitter,  even  though  the  property  in  the  glass 
ne^tive  is  in  the  photograpier,  and  further,  thjit 
it  IS  part  of  the  bargain  that  the  photographer 
shall  not  be  at  liberty  to  sell  copies  of  the 
photograph  or  make  use  of  the  negative  for 
any  purpose  without  the  authority  of  the  sitter. 
The  case  is  different  when  a  person's  photograph  is 
taken  at  the  photographer's  request  for  the  ptioto- 
grapher's  own  u«e,  and  without  any  bargain  b«4ng 
made  with  the  sitter.  All  the  cases  suob  as  Ogden  v. 
Ellia,  11  Times  L.  B.  60,  and  EUia  v.-  ManhaU,  11 
Times  L.  B.  622,  are  consistent  with  this  view.  The 
only  authority  which  conflicts  with  it  is  Melville  v. 
Mirror  of  Life  Co.,  beforo  Kekewich,  J.  It  is  to  be 
observed  that  there  the  photograph  was  taken  at  the 
request  of  the  {>hoto^pher  and  no  charge  was  made 
for  it.  The  dedtion  itsd!  was  right  in  those  drcum- 
stanoes,  but  certain  observations  were  made  by  the 
learned  judge  which,  if  taken  literally,  would  support 
the  view  contended  for  by  the  pliwatiff  here.  The 
learned  judge  said:  "It  seems  to  me  that  a  man 
cannot  M  said  to  make  a  photograph  for  or  on  behalf 
of  another  when  that  other  is  not  entitled- to  have 
the  negative  of  the  photograph  when  made."  If  that 
observation  is  to  be  taken  apart  from  the  particular 
droumstances  of  the  case  and  treated  as  an  absolute 
statement  of  the  law,  I  am  unable  to  agree  with  it. 
At  the  same  time,  I  think  that  the  decision  itsdf  is 
correct.  In  the  present  case  I  think  that  the  learned 
judge  attached  too  much  wdght  to  the  fact  that  the 
title  to  the  negative  remained  m  the  photographer,  and 
omitted  to  give  suffident  weight  to  the  fact  that  the 
photograph  was  taken  at  the  request  of  the  defendant 
Oooke,  and  that  the  latter  would  in  the  ordinary 
course  have  the  right  of  control  over  the  use  of  this 
negative  by  the  photograper.  I  have  f dt  some  doubt 
whether  we  ought  not  to  send  the  case  for  a  new  trial, 
but  I  do  not  differ  upon  this  point  from  my  brethren* 

Mathew,  L.J. — I  am  of  the  same  opinion.  I 
think  that  judgment  should  be  entered  for  tiie 
defendant,  and  that  there  is  no  need  of  submittisg 
the  case,  which  seems  to  me  to  be  perfectly  dear,  to 
another  jury  who  can  only  find  one  way.  Bidley,  J., 
in  fomming  up  the  case  to  the  jury  followed  the 
statement  of  the  law  in  the  judgment  of  Kekewich, 
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Hiaa  OotjmT* 


J,  I  in  Mflvilli  V.  Mirror  of  Lift  Go,,  and  the  learned 
judgie  gatbered  from  that  judgment  what  he  ooa- 
eeiFed  to  be  th^  trne  test  in  tbcae  oaies — Dumely,  the 
purchase  of  the  cegativiPi  and  ae  the  defetidant  Cooke 
had  not  bought  the  negative,  the  copyright  w&a  in 
the^  photographer*  Ttie  true  teit  leeniB  to  me  to  be 
plttoTy  Bt«ted  in  the  ieotioa — namely ,  the  sale  or  dii»' 
poB&l  of  (he  negative,  or  the  photograph  being  tak^^n 
for  or  on  behalf  of  the  Bitter  for  good  or  valuable 
conaider&tion.  The  defendant  Cook**  came  to  the 
plaintiff'!  ahop  to  ba^e  his  photograph  taken*  It  was 
the  usual  and  ordinary  trAn« action  between  a  photo- 
grapber  and  a  aitter.  To  Uk^  the  photograph  it  waa 
necatpary  that  a  negative  ahould  be  taken »  and  it  wat 
taJken  for  good  or  valuable  oocfli deration >  A  photo- 
grapher ioTites  perions  to  come  to  his  ahop  and  haTe 
their  photogrhphi  taken^  and  he  mnkea  a  living  by 
it«  The  photographer  in  ai  much  entitled  to  piyment 
aa  a  bootmaker  from  whoni  a  pair  of  boola  ia  ord<>»red. 
The  defendant  Cooke,  who  was  aomewhat  of  a 
celebrity »  a»ked  for  a  silver  print  photograph  of  him- 
aelf  to  be  taken  from  the  negative  for  the  purpose  of 
isiroulatlng  copies  at  Ms  meetingi*  The  photographer 
dearly  foresaw  that  oopiea  would  be  product  from 
that  print.  The  plaintiff,  having  pr^jduced  the 
negative  for  good  and  valuable  oonsi deration  within 
the  maaning  of  the  section^  can  ba  prevented  frO[n 
making  me  of  it  except  with  the  cone  en  t  of  the 
defetidant.    The  appeal  mnit  therefore  be  allowed. 

Appml  aUmoedt 

HolicitoTS  for  the  plaintiff,  C.   V.  I'oung  it  Son. 

Bolidtora  for  the  defendants,    BetkinsaU^    Qrem- 
WQodt  Tucker,  it  Cross, 


S^^:-}.]  July  28.  im 

In  re  SOBIZRYiM^  AND  TuRNEE'S  CoKTRAOT.  (rt*) 

Vrtid^r  and  pnTchm*r — Titie^EquitaUe  estaU  in  copy~ 
hotfJ9—8fAle  &f  admini$iratTix—Land  Trangfer  Ad, 
1897(60^^61  KiUc,  66),  **  1. 

Tilt  equii&hh  pMatt  in  mpifhohU  vutSf  und^  the  Land 
Trana/rr  Ad,  1897.  in  tht  personal  repreieniative,  and 
noi  in  the  cudOTnary  heir. 

Adjot^oed  lammonai 

On  the  17th  of  March,  1901,  8*  T  Chatt,  who  was 
the  owner  of  the  equitable  (^etate  in  a  copy  hold 
OOttage.  39,  Bosedale^atreet,  Sunderlaud^the  legal 
estate  being  onUtau ding-— died  inteatate, 

Xietters  of  admifii*tr<4tion  were  granted  to  his 
widow  Ada  Blanche  Chatt, 

On  the  12*  h  of  Nov^mbj^r,  1901,  Mra.  Chatt,  as 
admini^ratriXf  conveyed  the  &aid  copyhold  cottage  to 
Jamea  Edwu^  Somerville  to  bold  unto  the  nse  of  the 
jmrchaser  according  to  the  onstom  of  the  manor  and 
■sbjeo^  to  a  ground -rent  and  certain  eonditions* 
And  it  was  agreed  and  declared  that  Che  per  ion  or 
p^rmoDi  to  whom  th**  tegU  estate  of  inherit^tice  in  the 
said  premuea  w*a  thHi  vested,  hi  a,  h^r,  or  their  heira. 
sequela  in  ri^ht*  and  ajaigat  sboutd  stand  seised 
thereof  ac cordmg  to  the  custom  of  the  manor,  subj*'Ot 
aa  &for«eaaid,  in  trust  tor  the  purchase r^  hia  heirs  and 
aa^tgoa. 

On  the  10th  of  October,  1902,  J.  B  Somerrille 
entered  into  an  agr^emtnt  with  George  Tomer  for 

(a,)  Beported  by  Alfred  €»  Thomas,  Esq., 
Barrister-at*Law. 


sale  to  htm  of  the  eqnitaUe  mterevt  in  the  add  oopy^ 
hgid  LOttsge. 

Thn  purchaser  delivered  a  requlaition  objecting 
that  airs*  Chatt  had  no  power  to  sell  or  convey  this 
property  aa  personal  re  present D.ttve  of  her  hnsband, 
becaute  the  property  did  not  vest  in  her, 

Tb^  vendor  replied  that  under  the  Land  Transfer 
Act.  1397*  the  estate  vested  in  her,  thus  gtnng  h^  a 
right  to  sell  and  convey. 

The  purchaser  took  out  tht^  summons  under  the 
Vend-  r  and  Furchaaer  Aot»  1S74,  for  the  deter mina^ 
tion  of  this  question. 

Section  1(1)  of  the  Land  Transfer  Act,  1897,  pro- 
videa  that  **  where  reul  estate  is  vested  in  any  person 
without  a  right  in  any  other  person  to  take  by 
surrivonhip,  it  shall  on  his  deaths  notwithstanding 
any  testamentary  disposition,  devolve  to  and  become 
vested  in  hia  personal  representatives  or  representa- 
tive from  time  to  time  as  if  it  were  a  chattel  real 
vesting  in  them  or  him»^* 

Section  1  (4):  '*The  expression  ^  real  estate^  in  this 
part  of  this  Act  shall  not  be  deemed  to  indnde  land 
of  copyhold  tenure  or  customary  freehold  in  any  ease 
in  whi<ah  an  admission  or  any  act  by  the  lord  of  the 
m^nor  ia  neoeti&ry  to  perfect  the  title  of  a  purchaser 
from  the  customary  tenant. 

Section  2  of  the  Land  Transfer  Act*  1875,  provides 
that  **  land  shall  not  be  registered  under  this  Act  un- 
less it  ia  of  freehold  tenure  or  ia  leasehold  held  under 
a  lease  which  is  feitber  immediately  or  mediately 
derived  out  of  land  of  freehold  tenure  ;  but  for  the 
pnrpos*»s  of  this  Act  customary  freehold,  in  Miy  case 
in  which  an  admiision  or  any  aat  by  the  lord  of  the 
manor  ia  necessary  to  perfect  the  title  of  a  purohaae 
from  a  oustom«ry  tenant^  shall  not  be  deemed  to  be 
land  of  freehold  tenure, 

OatBrj,  for  the  purchaser. — Section  1  (I)  of  the 
Land  Transfer  Act,  1897,  does  not  apply  to  oopyhold 
land  at  all.  The  expretiion  "  land  of  copyhold 
tenure*'  in  section  1  (4)  inclndea  oopyhold  land 
whether  held  by  legal  or  equitable  title,  and  there- 
fore all  copyhold  land  is  excluded  from  the  **  real 
estate*'  which  is  dealt  with  by  section  1  {1).  The 
worda  following  '*  customary  freehold'*  must  l>e  held 
to  refer  to  euatomary  freehold  and  not  to  **  land  of 
copyhold  tenure ''  in  analogy  to  the  canon  of  con- 
str notion  laid  down  m  Wolverton  v.  AtU>r7Wy-Gm«Tah 
[1898]  A*  C,  at  pp.  654  and  655,  In  the  Land  Transfer 
Act,  1875,  a.  2.  similar  worda  refer  to  customary 
freehold  only.  In  some  Acta,  such  as  the  Fmes  and 
B'^ooveries  Act,  a-  50,  and  the  Trustee  Act,  1893,  a.  12, 
sub -section  3.  where  a  distinction  has  Ije^n  drawn 
bet<^en  the  legal  and  equitable  eitafei  in  copyhold 
Und,  it  has  been  done  with  great'  accuracy •  In  the 
Land  Tranifer  Act,  1S97,  no  diatinoiion  has  been 
drawn,  and  the  presumption  is  that  the  equitable 
estate  was  intended  t<>  devolve  according  to  the 
same  rules  aa  the  legal  estate,  which  clearly  would 
not  devolve  upon  the  personal  representative. 

Mfthold,  for  the  vendor.— The  words  *'  land  of 
copy  bo  id  tenure  '*  in  sub-section  4  ref(?r  only  to  legal 
i-  g  tatea  in  copy  h  olds.  The  words  folio  win  g  *  *  ens  to  to  ary 
freehold"  in  the  sub-section  apply  both  to  "  land  of 
oopyhold  tenure"  and  to  *' euatomary  freehold*** 
In  the  Fines  and  Recoveries  Act  aud  ttie  Trustee  A<)t 
a  distinction  waa  drawn  between  the  legal  and 
f'qui table  estatps  in  copyholdfi  for  the  reason  that  in 
dealing  with  the  legal  estute  tn  cop> holds  the  nghta 
of  the  Jord  would  be  inr*»rfered  with,  bat  in  dwali^  p 
with  the  equitable  estate  no  act  of  tht*  lord  is 
necessary,  therefore  tbere  ia  no  reason  why  the 
equitable  estate  should  not  devolve  opon  the  pt^rson^ 
rtpreientative.  To  hold  otherwise  would  be  to  cnt 
down  the  obvious  intention  of  the  Legislature. 
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KeeBwiob^  J. — ^The  questioii  lor  decUion  adsea  in 
thin  way  i  the  Teador  accepted  a  c  jn^eyanoe  from  a 
pefftonal  repreaentativa  of  a  deo^aaad  peraon  of  land 
oE  oopjhold  tenure,  not  of  the  legal  eitate  but  only  of 
the  equitable  eatate.  If  the  pre»eQt  vendor,  having 
pufchits«d  ^om  the  perional  representative  of  a 
deceased  owner,  obtained  a  bad  title  he  cannot  force 
that  title  oa  the  purehaaer^  On  that  there  arise  two 
questional  both  undeoided,  upon  the  eonatruction  of 
Fart  I.  of  the  Land  Transfer  AqU  1S97,  THe  object 
of  Part  I.  of  that  Aot  was  to  establish  a  real  repre- 
sentative. As  a  matter  of  history  it  wai  deemed 
incoDveaient  that  freeboH  efltatae  in  land  a  ho  aid  vest 
la  the  heir,  whereas  leaseholds  vested  in  the  legul 
personal  representative  of  a  deceased,  and  it  was 
deamed  desirable  that  both  should  be  placed  upon  the 
same  footing.  Aocotdingty  it  was  provided  by  the 
Land  Transfer  Act,  1397,  s.  I,  sub*iectiou  1,  that 
^*  where  real  estate  is  vested  in  any  person ^  it  shall  on 
hia  death  become  vested  in  hia  personal  representatives 
ai  if  it  were  a  chattel  real  vesting  in  them/'  There 
was  no  new  rei^  repreientative  established^  though  it 
is  said  that  the  Act  ia  for  tiie  eatabliBhineDt  of  a  real 
representative,  bat  the  personal  representativea  are 
oonstitiited  real  representatives,  and  the  Act  expretaes 
the  intention  in  clear  Unguage  that  at  regards  vesting 
to  personal  representatives  real  estate  is  to  follow 
chattels  real ;  in  other  words,  the  law  respecting  lea^e- 
holda* 

The  ftrt t  queetion  that  arisea  is,  Does  this  apply 
equally  to  legal  aud  equitable  estates  P  I  see  no 
reason  why  it  should  not  apply  to  equitable  estates  as 
weUasto  legal  estates,  and  to  hold  thnt  it  did  not  apply 
to  equitable  estate  as  well  as  to  legal  estates  would, 
in  my  opinion,  be  to  cut  down  the  value  of  the  section 
aud  deprive  ib  of  its  proper  meaning*  It  is  common 
knowledge  that  a  very  large  proportion  of  estates, 
including  freeholds,  are  held  by  equitable  titles,  s  >me 
outstanding  estate  in  a  mortgage  n%s  been  sooietimes 
forgotten,  and  where  the  legal  f state  ia  outstanding, 
aU  the  other  estates  are  neoeflsarily  equitable.  It  may 
be  vested  in  the  trustee  of  an  old  settlement  or  will^ 
aad  never  have  been  conveyed,  and  aomstimes  difficult 
questions  anse  in  consequence  as  to  the  devolution  of 
real  estate.  Bat  the  court  ia  accustomed  in  conaider- 
lug  questions  affecting  the  title  to  property  to  deal 
with  them  in  precisely  the  same  manner  whether  the 
estate  is  legal  or  equitable.  And,  farther,  the 
devolution  of  an  equitable  eatate  ia  governed  by  the 
same  rules  as  the  legal  estate.  It  is  impoasible  to 
conceive  that  when  the  Legislature  provided  for  real 
eatates  being  vested  io  the  personal  representative,  it 
was  Intended  that  equitable  estates  should  not  be 
affected.  Personal  representatives  take  chattels  real 
whether  legal  or  equitable,  an  equity  of  redemption 
es  mnah  as  an  origioal  lea?e.  Therefore^  in  ansv^er  to 
the  first  queition*  section  1,  sub-section  1,  applies 
both  to  the  legal  and  the  equitable  estate  in  property 
which  under  that  section  vests  m  the  personal 
representative. 

In  the  present  case  the  vendor  purohuaed  an 
equitable  estate  from  an  admrnisb-atdx,  and  this 
eqaitable  estate  would  clearly  have  vested  in  her  if  it 
had  been  an  equitable  interest  in  freeholds,  but  it  was 
an  equitable  interest  in  copyholds.  It  is  said  that  by 
section  1,  sub -section  4,  of  the  Land  Transfer  Act, 
1897,  the  equitable  estate  in  copyholds  is  taken  oat  of 
the  operation  of  Part  L  of  the  Act.  It  ia  said  t^at 
all  loud  of  copyhold  tenure  it  eioepted  from  the 
expression ''real  estate^*  in  seotiou  1»  sub^section  4, 
but  that  depends  upon  how  sub -section  4  is  read.  It 
was  urged  that  the  words  of  the  sub-section  following 
*' customary  freeholds"  must  be  held  to  apply  to 
''customary  freeholds"  only,  and  not  to  '*liid  of 
copyhold  tenure,"    It  is  possible  to  read  the  sub- 


section in  this  way  if  it  were  necessary  in  order  to 
give  it  a  ratio  nal  meaning,  but  in  my  opinion  it  is  net 
nfHsessary.  *'  Esal  estate  "  ia  *'  not  [to]  be  dee m^  to 
include  land  of  copyhold  tenure  or  cuitomar  j  free- 
hold in  any  case '^;  grammatiually  that  m^^ani  either 
'^  laud  of  copyhold  tenure  or  customary  freehold  in 
aup  caie '' ;  and  unless  ttie  words  that  follow  show  on 
the  face  of  them  that  they  are  inapplicable  to  bc^th 
they  m.ust  be  held  to  ex t and  to  both.  I  see  no  reafon 
why  the  words  should  not  apply  to  both*  The  words 
**  customary  tenant  ^'  would  seem  to  refer  to  ou«- 
tomary  freeholds,  but  a  tenant  of  o  ipjrhold  laud  is 
tenant  accsordiag  to  the  euitom  of  the  manor,  aud  the 
words  are  therefore  quite  applicable  to  both ;  more- 
over, the  phrase  "  in  any  case  "  seems  to  me  to  apply 
both  to  customary  freeholds  and  to  lands  of  copyhola 
tenure.  There  seems  to  me  good  reason  for  the 
exception  oontained  in  sub-aection  4,  for  whea  the 
land  descends  to  the  heir  aocording  to  the  cuitom  of 
the  manor  it  is  not  convenient  to  interfere  with  the 
relations  which  exist  between  the  lord  of  the  manor 
and  the  tenant*  There  is  a  peculiar  relation  betweea 
them,  and  to  introduce  the  personal  representative  in 
that  case  would  ba  to  introduce  a  novelty  wkioh 
would  cause  difficulty;  But  that  does  not  arise  in  the 
case  of  an  equitable  interest,  therefore  one  gets  a  very 
good  explanation  of  the  restricted  meaning  of  the 
exception.  It  is  aaid  that  the  other  interpretotion 
must  be  sound  because  this  is  an  Act  pasted  to  amend 
the  Xiand  Transfer  Act^  1875,  in  sectioii  2  of  which  we 
find  that  the  same  words  only  qualify  *'  customary 
freeholds,"  but  land  of  copyhold  tenure  is  not  men- 
ttoQed ;  that  is  not  the  alternative  which  we  hmve  in 
sub- section  4*  But  when  the  alternative  '''land  of 
copyhold  tenure  or  customary  freehold  "  is  used,  the 
Act  of  lS7o  ceases  to  have  application  to  a  Urg« 
extent.  That  being  so,  and  this  not  being  a  case  in 
which  the  act  of  the  lord  is  necessary.  b*?cauae  the 
equitable  interest  may  be  conveyed  without  the  lorii*B 
interveotion,  I  think  that  the  equitable  estate  in  this 
copyhold  passed  to  the  personal  representative  from 
whom  the  present  vendor  bought,  and  his  title  m 
therefore  good. 

SoUdtoTB,  0.  Giuin^  SMion,  for  W*  Murray 
ffamphret/,  Sunderland ;  Jn  d^  B,  Ook,  lor  T,  Thorhum 
Ne^bittf  l^underland. 


July  23,  I90a. 


Mawi^ 


Chan.  Div,    1 
Eekewichj  J.  J 

In  re  O  CommLL. 

JAOOE,  A.  S.  C*   LZMFMtBiaEt  AKH 

Others,  (a.) 

Murriage  setUmnmi — Vovsnnni  to  aetUe  afier-€icquired 
propfri^'^Prop^y  hequeiithed  to  wi/c  ivUh  general 
poxmr  of  appoint ffiCTit,  sit5/eci  thtrt^  to  her$d/  aW- 

Where  property  u  gi^ti  mbje(^  to  a  general  power  o/ 
appointmerUt  and  subject  thereto  to  the  donee  ahaolidelg^ 
then  it  will  he  taught  by  a  covenant  pretnoiuly  entered 
into  by  the  donee  to  *e^«  a/ier*acqmted  pr&perty^ 

Steward  v.  Poppleton,  IF.  N.  (1877)  29,/a«wei 

Adjoi^ned  summons. 

By  a  settlement,  dated  the  14th  of  December,  l$8t» 
made  on  the  marriage  of  G.  B.  Lempriere  and 
A*  S.  0.  Lempriere  it  was  agreed  that  if  the  defend- 
ant  A*  8.  0,  Lempriere  then  was,  or  if  durinis;  the 
said  intended  coverture  she  or  the  defendant  O.  B. 


(a.)  Reported  by  Alfred  O.  Thouas,  Esq.,  Bar-i* 
rifter-at-Law* 


High  CouKf . 


Ilf  &S  O'CONITELL. 


High  OairBT, 


Lempriere  ia  ber  right  ihould  at  one  and  tlie  same 
tim«  aod  fTom  the  a^oae  ionroe  (whether  under  or  by 
Tirtfie  of  the  ttusts  or  prorUioos  of  the  hereinbefore- 
meQtiooed  mrtiolei  for  a  flt^ttlemen^,  dated  the  S&h  of 
M&rob,  1342,  or  any  appointmeiit  made  or  to  be  mada 
or  «xeout«d  under  any  power  or  provtiiion  therein 
oontaine  1«  or  from  any  other  souroe)  bf^ome  Beiaed  or 
posftoatedof  or  entitled  to  any  real  or  personal  property 
of  the  Talue  of  £200  or  upwards  for  any  estate  or 
intereiit  wbatsoeYer  in  p<>aaefliion,  Teirer«ion»  re- 
minder, or  ei;p€»otaiioy  (except  jeweli  and  oerl^ain 
other  articles  therein  menttoued),  then  and  in  erery 
anoh  ca«e  the  defendant  G^  B.  Liempriere  and  the 
defendant  A.  8.  C,  Lempriera  and  all  other  neoea^ 
nary  parties  abonld  aafigu  aud  aiiare  the  said  real  or 
personal  property  to  or  otherwise  oausd  the  iacae  to 
be  veated  in  the  tmateea  of  the  vettiemant  upon  the 
tmsti  thef«by  dedared. 

Fraujoai  E.  O'Oonaeili  the  mother  of  A.  8.  C. 
Lampriere,  h^  a  netttt^meiiti  made  on  her  marriage  in 
1842,  coveo anted  to  aianre  to  the  tmsteej  of  the 
tettiemant  two* thirds  of  certain  real  and  personal 
estate  on  the  trnati  therein  mentioned*  and  after  her 
death  the  trnite««  were  to  aland  poiseBsed  of  the  Baid 
two- thirds  of  the  trust  estate  in  trust  for  all  and 
erery  the  ahOd  or  ohildren  isaue  of  the  said  mtrrtaKe 
in  niotl  iharei  and  proportions  as  the  laid  Fp  E. 
O^Oonnell  should  b^  her  last  will  and  testament  in 
writinig  or  any  codicil  thereto  direct  or  appoint,  and 
a0  to  the  remaining  one  equ^  third  part  of  the  trust 
premises  the  trusteei  should  stand  posaeasad  upon 
trust  for  wQch  persons  and  for  such  trusts  as  the  said 
F.  B,  O'GonaeU  should  by  any  deed  or  instrumeiit 
in  writing  appoint* 

There  was  issue  of  the  said  marriage  several 
childrea^  of  whom  tho  d^fanduit  Aana  Sophia  Gamp<* 
bell  LempHere  was  one. 

By  her  will,  dateid  the  7th  of  May.  1888,  ths  said 
F,  B.  O'OonneU,  after  reciting  the  eilact  of  the  said 
indenture  ot  settlement  of  the  8th  of  Mmroh,  1@42, 
directed  that  the  trustees  of  the  said  indenture  should 
stand  poaeeised  of  such  parts  of  the  said  tru^t 
premtaei  OT«r  which  she  had  a  power  of  appointment, 
and  she  devised  and  bequeathed  the  sami^  in  trust  as 
to  a  moiety  of  the  residue  to  the  defendant  A.  S.  0. 
Lempriera,  her  executors,  i&c*,  and  she  further  gave 
to  the  executors  named  therein  all  income  which 
ttdght  be  owing  to  her  at  her  death,  and  all  other  (if 
any)  of  the  real  and  personal  property  belonging  to 
her  at  her  death  which  she  might  have  power  to  dis- 
pose of  (except  the  property  comprised  in  the  appoint- 
ment therrintiefore  meniioned}  unto  the  executors 
therein  named  upon  trust  for  such  persons  and 
pnrposes  and  in  such  sums  and  manner  in  every 
r«ep^ct  as  her  daughter,  the  defendant  A.  B.  C» 
Lemprserej  should,  not  withstanding  coverture,  in 
wdtiog  appoint  J  and  in  default  of  and  Bubjeot  t^ 
any  tmjh  appointment  in  trust  foe  the  defendant 
A,  3,  C.  Xjempriere  for  ber  sole  and  separate  use,  it 
being  the  expresst^d  intend L>n  of  the  testatrix  that  the 
defandjtnt  A.  8.  0*  L^mpnere  might  be  shle,  by 
exeroiciDg  her  power  of  appointment,  to  defeat  the 
operation  of  the  agreament  and  dediration  contained 
in  b^-r  ance^nuptiol  settlement  for  the  Bettleme^tt  of 
her  aft^r-acquired  property  of  the  value  of  £200  or 
upward. 

By  a  codtcH  to  the  above  will,  dated  the  26  th  of 
August,  189S.  the  testUrix  directed  that  the  trustees 
of  her  marriage  settlement  should  stand  posiessed  of 
one-four ch  of  the  sum  of  £2,000  and  the  inveatm^^nts 
repreianting  the  same  upon  trust  for  such  persons 
md  porposes  and  in  such  sums  and  manner  in  every 
respaot  as  her  sitid  dauf^hter.  the  defendant  A.  S-  €■ 
temprierej  should^  no  twitn  a  landing  (K)verture,  in 
writing  appoint,  and  in  default  of  and  sahject  to  any 


suob  appointment  in  trust  for  the  defendant  A«  S.  0* 
Liinpriere  fir  her  sote  and  iFp irate  use,  it  being  the 
ex  preyed  intention  of  the  t^mtatrix  that  she  (the 
d^feudant  A.  8*  C.  Lempriere)  might  be  able,  by 
ex^r  citing  her  power  of  appoint  men  t,  to  deft*at  the 
operation  of  the  agreement  and  declaration  amtAined 
in  h«<r  iaid  ante-nuptial  settlement  for  the  lettlemeQt 
of  her  after- acquired  property  of  the  value  of  £200 
ani  upwards. 

By  tour  deedfl-poU  A.  S.  0.  Lempriere  purported  to 
exerci-e  the  powers  of  appointment  given  her  r««pect- 
ing  tlie  residue  and  her  fourth  share  in  ttie  £2,000  by 
appr^inting  in  favour  of  herself  ahsolutelv  two  sums  of 
£1 99,  part  of  the  residue^  and  two  sumt  of  like  amount, 
part  of  her  fourth  share  in  the  £2,000* 

Under  these  oircum^tances  the  plaiutt^i,  trustees  of 
the  settlement  of  the  8th  of  Mareh,  1842,  desired  to 
have  the  decision  of  the  court  as  to  whether  they 
ought  to  pay  the  two  appointed  sums  (ptrt  of  the  said 
legacy  of  £500)  to  the  defendant  A.  3*  0.  Lempriore 
for  her  own  benefit,  or  whether  they  should  pay  the 
whole  of  the  stid  legally  of  £500  to  the  trustees  of  the 
marriage  settlement  of  A.  S.  C,  Lempriere*  And  the 
executor  of  the  will  and  codicil  of  the  sail  F*  E. 
O  Counetl  asked  for  a  similar  decisien  in  respect  of  tha 
two  appointed  sums  part  of  the  residue  of  the  estate 
of  F.  K  O'ConneU. 

E,  B,  MoberUofif  for  the  trustees  of  the  wUla,  stated 
the  case  to  the  oeurt. 

Christopher  Janwi,  for  the  trustees  of  the  marrii§re 
settlement* — Both  funds  are  caught ;  both  funds,  if 
they  are  not  appointed  by  Mrs,  Lempriere,  then 
Mrs.  Lempriere  takes  them  absolutely t  General 
principles  show  that  they  are  caui^ht  by  tha 
covenant,  as  Mrs*  Lempriere  cannot  derogate  from 
her  ovm  grant:  AiUfrntif -General  v.  Sdharne,  SO 
W.  B.  210,  [1902]  1  K.  B,  388;  Stewart  v.  Popple- 
ion,  W.  N,  (1877)  20;  Lord  Gcrrard'a  €aM.  58 
L,  T,  800;  EwaH  v.  Ewari,  11  Hare  276  ;  BQwer  v, 
Smt'th,  19  W*  R.  399.  The  interest  she  takes  in 
each  case  is  hers  absolutely.  By  the  settlement  for 
value  she  contracted  to  settle  after-acquired  property* 
Ko  distinction  as  to  the  source  whence  the  property 
comes  exists.  She  has  contracted  to  assign  it  to 
trustees  on  her  m  other's  death.  8  he  canno  t  be  allowed 
to  defeat  the  equitable  interest  of  the  trasteeB  by  an 
exercise  of  the  powar. 

AdafMt  for  Mrs,  Lempriere, — It  is  a  question  of 
contract ;  the  matter  rests  in  oontraot,  Mrs.  Lem- 
priere is  bound  to  give  effect  to  her  contract  and  no 
more.  The  only  thing  she  eoutracts  to  settle  is  a 
defeasible  interest,  and  If  it  is  defeated  by  the  exercise 
of  the  power  in  favour  of  others  or  of  herielf,  then 
the  covenant  as  to  after -acqntred  property  does  not 
affect  it.  In  the  case  of  8kwaH  v.  FoppiM^n  ndther 
Ewart  V.  Ewart  nor  Toutnthend  v,  Hartowby,  27 
L.  J.  Ch.  553,  is  alluded  to.  This  latter  case  is  clear 
authority  that  where  a  power  of  appointment  is  given, 
the  donee  should  not  be  preheated  from  exercising 
it  aa  he  or  she  thinki  At. 

KiKKWiOH,  J.— Mrs.  0*OoQnell  had  some  property 
which  was  her  own  and  which  she  could  disposa  of  as 
she  pleri^ed,  and  some  which  was  not  her  own  but 
over  whitih  she  bad  a  power  of  appointment  under 
her  marriag'i  settlement.  She  died,  and  by  ber 
will  and  codicil  purported  to  exercise  h«r  power 
of  appointment  in  favour  of  her  daughter  Mrs. 
Lempriere  m  a  manner  which  is  familiar  to  con- 
vey anoars.  Bbe  wanted  to  give  her  daughter  a 
power  of  appointmeut  over  the  property  and  also 
the  property  itselL  She  could  have  done  that  in 
three  ways:  (1)  given  it  to  trustess  on  trust  aa 
daoghter  should  appoint,  and  in  default  of  appoint- 
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ment  to  her  daughter  abiolntely ;  (2)  girea  it  itmglit 

to  daughter;  (<1]  to  the  daughter  absolutaly  or  ai  ihe 
Bbould  by  deed  or  will  appainti 

Tbeae  are  ■ome  of  the  methods  hy  whioh  »ha  might 
have  gireCL  the  property  that  I  have  meatiouedi 
although  fhe  has  oot  foUow ed  the  exact  phraseology 
ol  one  of  them*  But  she  has  folio  w^ed  them  in 
siibitaiic6i  aad  there  is  no  dcgtinotiou  in  prmoiple,  if 
the  iutt^utiou  ia  clear  that  the  daughter  is  to  bave  a 
p^wer  of  appoictfueat  aud  subjeot  to  tbat^  is  to  take 
absolutely,  Now  this  power  of  appoiotment  was  put 
iu  for  sjme  purpose.  Why  waa  it  put  in  here  F  It 
was  put  iu  beoauae  MrSi  O'Connell  knew  that  her 
daugtiter  Mrs.  Lempriere  was  bonod  by  her  marriage 
settlement  to  settle  after *aoq aired  property,  aud  she 
dealred  to  enable  her  daughter  to  evade  that  obligation 
— that  is,  In  the  proper  seiise  of  that  tenn  ;  she  says 
BO  herself  in  so  many  words.  It  is  a  faot  that  Mrs^ 
Xismpriere  had  bo  and  herself  to  settle  all  her 
atter-auquired  property  aud  there  is  a  partioular 
reference  io  her  covenant  to  property  which  might 
oome  to  her  nnder  her  mother^ s  marriage  settlement, 
but  I  put  that  aside«  The  point  is  that  Mrs. 
Lempriere  has  covenanted  to  settle  aU  after- acquired 
property  to  which  she  m.ay  become  absolutely  en- 
titled, and  the  only  question  is  whether  or  not  this 
property  is  oaaght  by  that  covenant,  Mrs,  Lempnere 
having  been  giveu  a  power  of  appointment  over  it 
practically  before  it  is  given  to  her  absolutely. 

I  think  there  is  no  advantage  in  dtitinguishtng 
between  the  different  portions  of  property  wluch  Mrs, 
Lempriere  gets,  Stibstantially  is  is  the  same  whether 
she  gets  her  shares  under  Mrs,  O'Ooooeira  will  and 
codicil  l>y  virtue  of  the  exfrdse  by  Mrs,  O'Ci^uuell 
of  her  power  of  appoint  ment  or  direcdy*  All  are 
disposed  of  in  the  same  way  ^nd  are  governed  by  the 
same  consider  at  ions^ 

Onrioualy  euough  it  is  said  that  there  are  no  direct 
authorities  on  the  |»oint,  although  the  industry  of 
counsel  has  succeeded  in  discovering  some  that  are  of 
asfliitance ;  and  it  is  truly  said  that  there  is  a  con  diet 
of  authority.  In  the  case  of  Bow^  v.  Smith  a  lady 
by  her  marriage  settlement  covenanted  to  settle  after - 
ftoquired  property,  and  money  was  subsequently 
bequeathed  to  her  upon  such  trusts  as  she  should 
appointt  and  Lord  Eomilly  held  that  the  money  waj 
not  caught  by  the  covenant.  But  there  was  a  gift 
over  in  default  of  appoint  oient,  not  to  the  lady  her- 
self ^  but  to  a  stranger,  so  that  it  was  impoisiblo  to  say 
that  the  lady  by  exercising  the  power  could  defeat  a 
gift  over  to  hetiHlf  which  would  be  caught.  That 
case  was  originally  imperf^^ly  reported  and  was  sub- 
sequently corrected  by  Sir  Q.  Jeisel  in  Steward  v, 
Popplctoii,  which  is,  I  think,  a  direct  dedsion  on  the 
point.  It  is  unfortunately*  however,  only  reported 
in  the  Weekly  Notes,  If  it  had  been  more  fully 
reported  we  might  have  known  exactly  what 
were  Bit  G.  Jeesel's  reasons  for  hii  decision  that  the 
share  was  bound  by  the  ooveuant.  There  the  case 
was  like  what  we  have  here,  a  devise  and  bequest  aud 
then  a  power  of  appointment,  an  abiolute  gift  for 
the  lady*s  separate  use,  and  then  aa  she  should  appoint; 
and  the  question  was  whether  she  could,  by  the 
exercise  of  her  power,  take  the  property  out  of  her 
covenant  to  settle  after -acquired  property,  and  the 
Maiter  of  the  Rolls  held  thnt  she  could  not,  and  his 
dioiiion  acquires  strength  bf^ause  he  disttnguished  the 
case  tbt'D  before  him  from  that  of  Bower  v.  8m(th  on 
the  ground  that  the  gift  over  in  Sttutard  v,  Poj^leton 
was  to  the  same  person  to  whom  the  power  was  given, 
whereas  in  Bower  v.  Smith  it  was  to  a  stranger. 

The  next  case  is  that  of  In  re  Lord  GerarfL  Now. 
I  cannot  say  that  North j  J*,  did  not  understand  diat 
case,  but  I  cet-taiuly  cannot  understand  himj  whiohi 
no  doubt t  ii  my  fault.      He  leems  to  hav#  thought ; 


that     Boumr   t>    Smith    oonflioted  with  Stmomrd  t. 

Pappldont  but  I  do  not  think  it  doea.  In  t&e  former 
case  there  was  a  gift  o^er  to  a  stranger,  in  the  Latter 
there  was  not. 

There  is  one  other  authority  I  must  refer  to  in  the 
case  of  Toimishcftd  v.  Hartowhy.  Tue  head-note  in 
the  Law  Journal  is  not  explicit,  although  the 
report  is.  There  property  was  given  to  a  Udy 
with  a  power  of  appointment  and  in  default  of 
appointment  to  her  for  her  lifei  and  subject  to  that 
to  her  absolutely,  Kinderslf^yf  V.C,  broke  up  the 
gift  into  three  parts^the  power,  the  life  estate,  and 
the  absolute  intereet — he  thus  found  disttnot  gifts 
and  held  that  what  was  true  of  the  Ubt  was  not  true 
ol  the  Erst  two  gifts— that  is,  that  although  the 
ultimate  interest  was  (effected  by  the  covenant,  ih& 
power  was  not;  aud  there  was  no  coalescing  or 
merger.  The  lady  waa  free  to  exercise  her  power  of 
appointment  so  as  properly  to  evade  her  covenant  to 
settle  after -acquired  propf^rty.  Now  it  seems  to  me 
that  if  Steward  v.  Foppleton  u  sounds  then 
Townshend  v.  Harrowhif  is  wrong,  for  I  cannot 
see  how  the  intervention  of  a  life  estate  makes 
any  differ^^nce,  if  by  exercising  her  power  she  defeats 
the  destination  of  the  ultimate  gift  I  do  not  go  so 
far  as  to  say  that  Kindersleyj  V.C/s,  elabor*te  and 
BMlfnl  judgment  was  wrong,  but|  nevertheless,  h^ 
breaks  the  gift  up  there  into  three  separate  pwti  and 
base's  his  deciiion  on  that,  and  doesn't  proceed  on  the 
simple  Hues  of  Stenmrd  v,  Pappleton.  1  think,  there- 
fore, that  Steward  v,  Poppkk^n  ii  a  distinct  deoiaioD 
which  I  ought  to  follow,  Townahend  v*  Harrouf^  m 
not  precisely  in  point,  and  is  therefore  distlniruishable, 
I  think,  therefore,  following  Steward  v,  Popphion, 
that  I  mnit  declare  that  this  property  is  M  bound  by 
the  covenant  to  settle  af eer-acquired  propertj* 

Solidtors,  <J.  Blade;  Bell,  Brmlrickt  cfc  Gra^. 


In  re  SatTTH. 
EAflTWicK  V.  Smith,  (a,) 

mU—Con»trudioti^TrmUe— Power— TruUm  Ad^  ItftS 
{56  ^  57  r*c*.  c.  53),  ss,  10  (3),  22,  37, 

A  poioer  ^tvet*  to  truiteeit  which  enables  them  to  deai 
with  truii  property i  is  prima  facie  given  them  ei:  offi  lo 
afl  an  incidetii  of  their  office t  and  paast^  with  the  officm  U 
the  holders  <?r  holder  thereof  f^/r  the  Hfm  heing.  The 
Titer e /act  that  the  power  is  one  requiring  ihe  tsBerdie  n/  o 
vertf  wide  personal  discretion  is  TWt  enottgh  to  eaoclwh  ik» 
prima  facie  presumptioji.  The  ttitator's  reliawsie  im  the 
indiuidttaU  to  the  eaxlusion  of  the  holder g  of  the  €tffieief» 
the  Ume  Jmng  muet  he  tJipressed  in  dmr  and  9pi 
language, 

Originaiang  summont. 

This  was  an  originating  summons  by  two  of  the 
present  truatees  of  the  will  of  Job  Smith. 

The  testator,  by  his  will,  dated  the  I5th  ol 
December^  1394,  appointed  his  wife,  Mary  A.  Smith, 
his  brother  OharleSf  and  his  friend  Eobert  Bdl 
executors  and  trustees. 

He  devifled  and  bequeathed  **  unto  my  said  trutteea 
all  the  real  and  personal  estate  of  whatever  kind  or 
nature  to  which  I  shall  be  entitled  or  possassed  of  at 
the  -dme  of  my  decease  upon  trust  ^  ,  »  to 
permit  and  allow  my  said  wife  to  receive  and  enjoy  the 

(a, )  Reported  by  Paux.  Steickland,  Eiq, ,  Barriitter- 
at-Law. 
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TCdiU  and  inooma  «rifmg  therefrom,  aiie  keeping  my 
dfrflUng-houftifl  in  pepjiir^  and  with  my  fumitare  and 
eSbcti  tDsai^d  agaiost  los»  or  damage  hy  fire;  aiid 
with  full  p  >wep  for  mj  aatd  traBtaea  to  i^ll  the  whole 
or  ftDy  p<rt  of  mj  laid  real  and  peraooal  estate  as 
th^y  m  tiietr  ab««jlute  di^oretion  may  tbink  Et;  and 
applj  the  prooeedi  anaing  therefrom  for  the  sol'^  and 
*bnDlafe  11J4  and  beii^jfi^t  of  my  aiiid  wife  for  and 
during  the  term  of  h^r  natural  Ufop^ ' 

The  levtator  di'-d  m  January,  18(^5. 

Toe  expoutorfl  Charles  Smith  and  Rob^irt  Bell  were 
bothd>*aJ,  and  the  widow,  M«  A.  Stmlh,  had  appointed 
Dew  troateee. 

The  quaatifna  to  be  determioed  was  whether  the 
defendant  AL  A.  Smith,  aa  the  inryiTor  of  the  three 
trmitaf^i  tiamed  in  the  wiU|  or  the  plaintiffs  (the  two 
new  triiBteefl}  and  M.  A.  Smith  together  oould  now 
fteli  the  real  ani  peraon^l  egtate,  and  whether  on.  any 
euuh  sale  the  defendacit  M.  A.  Bmith  and  the  plain* 
tiffe  together  could  app!y  the  prooeeds  of  a  ale  for  the 
benefit  of  M,  A.  Smith  dnrmg  her  life* 

The  TruiteeAct,  1893,  provides:  Section  10,— {H} 
Bv^ery  new  trusts  so  appointed,  aa  well  before  im 
after  alt  the  truft  prop^^rtj  bec^omes  bj  law,  or  by 
assurance,  or  other wlae,  veaced  in  him,  shM  haTe  the 
tame  po  werti  anthorttiest  aud  dtioretiona,  and  may  in 
all  reip^ta  act|  aa  if  he  had  been  originally  app  minted 
a  t«'U6tee  by  the  iitatrument,  if  any,  creating  the 
tniit, 

Stction  22* — (I)  Where  a  power  or  trust  is  given  to 
or  vaHted  in  two  or  more  trustees  jointly,  then, 
nnleen  the  contrary  ia  expressed  in  the  inatrument}  if 
any,  creating  the  power  or  truat,  the  aame  m«y  be 
ex«iToifed  or  performed  by  the  sorTivor  Or  surnTOn  of 
tham  for  the  time  being. 

R.?etion  37. — Every  traatae  appointed  by  a  court  of 
Comp<^tent  junadiction  shall  aa  well  before  as  af^r 
the  trust  property  biicomes  bylaw,  or  by  assurauce, 
or  oth'^Twiiej  nested  in  htm,  have  the  same  powerSi 
suthorities*  and  dtscretions,  and  may  in  all  r en  pacts 
mst  sa  if  he  had  been  originally  appointed  a  trmitee 
hf  tlie  instrument,  if  any^  creating  the  trnst 

i/.  0*  Woods,  for  the  pldbtiffs. 

OjR^o^n,  KO.,  tot  the  defendant  Mrs*  Smith, 
Inferred  to  Btf am  r,  Bt/am,  3  W  R,  95,  19  Bea?*  58 ; 
Craw/mi  r,  Port^haw,  W  W*  R.484,  [1891]  2  Ch.  261 ; 
Braueg  v.  ChalTners,  4  D*  U.  &  G*  628  ;  Cute  v.  Wade, 
16  Vei*  27;  Omle  v,  WoMingtfyn,  3  De  Q,  &  Sm. 
3^;  HargroTe^s  note,  113  A.,  note  2,  Oo.  Lit.;  and 
the  T^iutt^e  Act,  a.  22* 

JmkinM^  K*C^t  and  Humphreift  for  the  defeadant 
Mrs.  Haliff. 

Faewell,  J*,  in  giving  judgment,  eaid  :  This  Is  & 
queiliijin  c>f  oonatruetion  to  ba  determined  on  the 
words  of  thia  will,  bnt  X  must  of  oourae  be  guided  by 
geiieral  prinoiptes  of  law  and  the  reanoniog  in 
0tluir  decided  leases  on  itmilar  lines*  The  testator  begiuB 
b^r  appoiuttng  hia  wife  M^y,  hia  brother  Charles, 
ftnd  hia  friend  Robert  Bell  «z^utore  and  tniifcees,  and 
deraet  and  b{:queatha  all  his  real  and  personal 
oetate  to  **my  a*id  tmstees'^  on  trnat  to  pay  the 
incM^me  to  the  widow  for  lif^*  [Hia  lordihip  referred 
to  ttoe  will*]  The  brother  Cnarlea  and  the  friend 
Bobert  Bali  are  both  dead,  and  the  widow  has 
ftppointed  new  trUfitef^Si  and  the  queatton  now  arises 
whether  the  present  trustees  c^n  exercise  the  power 
fthore  quoted  of  applying  oapit&l  for  the  beneHt  of 
Uk»  widow  I  and  this  depeoda  on  the  question  whether 
the  power  is  given  to  the  individuala  or  annexed  to 
the  office. 

Now  the  prOYiMton  ia  undoubtedly  one  requiring 
the  exeroiae  of  gr«at  diacretion,  involving  at  it  doea 
the  tranaierenoe  of  capttil    from    the    benefieiariei 


named  by  the  testator  to  the  widow,  and  tt  U  no 
doubt  worthy  of  ob-arvation  that  tbe  doneea  of  the 
powera  include  the  widow,  who  will  profit,  and  one  of 
the  ben^fiinartest  who  will  suffer,  by  iti  ex*-rcise,  and 
that  all  are  described  by  tbe  relation  in  whieri  tbey 
sfood  to  the  testtt^tor — my  wilt*,  brother,  and  friend. 
Oq  the  oth^r  hand,  the  devise  it  to  *'  my  s*id 
trustees*'*  and  it  ii  clesr  that  thia  would  take  effect, 
although  onn  or  two  of  the  trustees  predeceaHed  tbe 
testator,  and  the  pover  folio wa  immedtat^'ly  aft#^r  tbe 
devise,  and  is  expreafled  in  the  same  lermf*  Unlesai 
then,  I  am  jaqtifled  in  inferring  from  the  nature  of  the 
power  that'*myeaid  trusTeea  "  in  the  power  meani 
something  differ  rent  from  '^  my  said  trnstees  "  in  the 
dimie,  I  must  hold  that  the  power  is  aunexed  to  the 
office  and  estate  of  tbe  tmiteea,  and  can  be  exerciscKl 
by  the  survivors  or  survitfor  or  oth^r  the  tnntees  or 
trustee  for  the  time  being :  and  after  conaiderabie 
hesitation  I  have  come  to  the  couelnsion  that  that  is 
the  true  view,  and  that  there  is  not  enough  to  justify 
me  in  holding  that  the  power  is  given  to  the  three 
individuals;  and  that,  if  I  were  to  take  the  latter 
viewt  I  should  really  be  gaesiing  at  what  I  might 
suppose  th»it  the  testator  mav  hive  intended,  rather 
than  con  I  truing  the  words  that  he  baa  actually  nsed« 

My  hesi  ration  has  b-^eu  mainlv  csiuaed  by  a  stite* 
ment  in  the  judgment  of  the  Master  of  the  Bolls  in 
€i^  V.  Wade,  16  Vea.  27.  He  aaya  (p,  44),  "  I  con- 
q<?ive  that  whenever  a  power  is  of  a  kind  thut  indiea^ ei 
a  personal  confide  ace,  it  mu^t  primd  /tme  be  intended 
to  be  confljoed  to  the  iDdividuala  to  whom  it  is  given, 
and  will  not  excepn  by  expreia  words  p**fl*  to  others, 
to  whom  by  legal  transmission  the  same  cbaraotac 
may  happe^n  to  belong/'  Tne  decision  in  that  oaae 
turned  on  the  words  of  the  will,  which  was  long  and 
not  very  lucid.  But  the  Master  of  the  Rolls  states  a 
general  prineiplef  which  would  be  applicable  to  the 
present  case,  if  it  had  been  adopted  by  later  oases. 
The  principle,  however,  is  open  to  the  critioiam  that  it 
is  expressed  in  loose  and  general  terms*  All,  or 
nearly  all,  powers  necessitate  the  personal  conti  leuco 
of  the  teatator  in  the  donees  thereof,  and  it  is  very 
difficult  to  draw  a  line — f.*?.,  powers  of  leasing, 
gelling,  and  investing,  powers  of  maintenance  aud 
advancement  of  chfldren,  all  require  the  exercise  ol 
drsoretion,  but  the  principle  could  hardly  be  applied 
to  them*  I  find  it  imp<3«sible  to  formulate  any  rule 
by  which  the  court  can  say  that  certain  powers  are  and 
othei«  are  not  of  auoh  a  nature  that  they  must 
necessarily  be  given  only  to  individuals  known  to  the 
testator*  There  ia  no  standard  of  measurement,  but 
the  more  or  the  less  become  a  mere  mati:er  of  oon- 
jecture  affording  no  baaia  for  judioial  deturmiuation^ 

Further,  the  Cturt  of  Appeal  in  €ra*tiford  r* 
Forehum,  [1891]  2  Oh.  26  J  (*hrre  Cote  v.  fFcwfe  was 
cited},  declined  by  necessary  impliiiation,  altbongh 
not  in  express  terms,  to  adopt  the  principle.  There 
the  testator  who  conferred  the  power  in  that  case 
obviously  showed  great  personal  confidence  in  his 
executors  therein  named,  for  he  a! lowed  them  to 
select  the  oharitif^s  whieh  were  to  be  the  objects  of 
hia  bounty;  but  the  Court  of  Appeal  nevertheless 
held  the  power  was  annexed  to  the  office ;  and  the 
passage  in  Bo  wen,  Xt.J.\  judgm^'Ut  at  p»  36S  is 
iri consistent  with  the  didttm  of  the  Master  of  the 
Rolls  in  Cohy.  Wade:  **Bven  if  you  fled  in  a  will 
a  power  given  to  executors  in  their  offi  ial  capacity 
there  may  be  such  an  indication  of  reliance  on  the 
just  judgment  of  the  individuals  as  would  make  it 
ittiposaibie  if  one  or  morw  renounced  for  the  others  to 
aot,  but  X  thuok  auch  reliance  must  be  expressed  in 
clear  and  apt  language.'*  In  oth^r  words,  the 
penonal  ooi^denco  in  the  individuals  must  be  ex- 
pi^aaed  and  cannot  be  inferred  from  the  mere  nature 
of  the  power* 


106 


THE  WEEKLT  REPORTER. 


[Dec  19, 1908.]  Vol.   Lit. 


High  Goubt. 


In  bx  Thb  CmmcH  Patbonaoi  Tbust. 


High  Ooxtbt. 


To  the  same  effeot  is  the  OMe  of  Byam  t.  Byami 
19  Beay.  58,  wtiera  the  pother  iavolved  tbe  exercue  o^ 
a  very  delioate  difortitioa  permitting  the  withdrawa 
of  the  trust  f  aadtf  settled  by  marriAffe  ar(iol«)S  and  the 
payment  thereof  to  the  wife  hersdf ;  and  this  was 
held  to  bd  anaezed  to  the  offioe.  It  is  true  that  the 
court  there  wa«  dealing  with  an  ezeoatory  doooment 
and  (as  pointed  oat  by  Wood,  V.O.,  in  Fewer  ▼. 
Eaeaelf  1  J.  ft  H.  341)  there  is  a  grent  distinction  in 
the  inode  of  constraing  executory  and  executed 
instruments,  but  Lord  fi  Jtnilly,  although  he  refe'-s  to 
the  fact,  does  not  rent  his  j  udgment  upon  it,  and  m  that 
case  the  words  *•  trustees  •  .  ."  and  iu  CVauj/brrf  v. 
Forahaw  the  words  "  my  executors  herein  named  " 
lent  much  more  value  to  the  argument  in  favour  of  a 
personal  confidence  than  the  words  in  this  will.  The 
result  of  the  authorities  and  of  sections  22,  10  (3), 
and  37  of  the  Trustees  Act  is,  in  my  opinion,  this : 
Bvery  power  given  to  trustees  which  enables  them  to 
deal  with  or  affect  the  trust  property  is  primd  facie 
given  them  ex  officio  as  an  incident  of  their  offioe  and 
passes  with  the  office  to  the  holders  or  holder  thereof 
lor  the  time  being ;  whether  a  power  is  so  given  ex 
officio  or  not  depends  in  each  case  on  the  construction 
of  the  document  giving  it;  but  the  mere  fact  that 
the  power  is  one  requiring  the  exercise  of  a  veiy  wide 
personal  discredon  is  not  enough  to  exclude  the 
primd  facie  presumption,  and  little  regard  is  now  paid 
to  such  minute  differences  as  those  between  <*my 
tmstees,"  "  my  trustees  A.  and  B.,"  and  *•  A,  and  8., 
my  trustees."  The  testator's  reliance  on  the  iu- 
dividuale  to  the  exclusion  of  the  holders  of  the  offioe 
for  the  time  being  must  be  expressed  in  dear  and 
apt  language.  I  therefore  hold  that  the  power  in 
this  will  can  now  be  exerdsed  by  the  present  trustees. 

Solicitors,  Helder  BoberU;  Gribble,  Oddie,  Sinclair, 
d!  Johmon,  for  Danby,  Palmer,  &  Danby,  Great 
Yarmouth. 


gSi^yJ  Not.  4.  5. 18. 

In  re  The  CfiimoH  Patsokage  Tbust. 
Laubie  V,  Attoenby-Qeneral.  (a.) 
Advowaon--  Charily—  WiU—Trmt  to  present  JU  and 
pious  peraon. 

The  devise  of  an  advowson  on  trttst  to  present  *'  such 
fit  and  pious  person  of  godly  life  and  conversation,  being 
in  holy  orders,  capable  of  accepting  and  holding  the  same, 
as  the  trustees "  shall  think  fit,  does  not  constitute  a 
charitable  trusty  the  irutft  being  only  to  do  that  which 
every  owner  of  an  advowson  is  in  all  events  bound  to  do* 

Adjourned  summons. 

This  iras  an  application  under  section  8  of  the 
Mortoiain  and  Oharitaole  Uses  Act,  1891  (54  &  56 
Vict.  c.  73),  made  by  the  trustees  of  the  Ohurch 
Patronage  Trust,  that  the  court  might  sanction  their 
retaining  the  advowson  of  the  vicarage  of  the  church 
of  Battewford,  otherwise  Battisford,  in  the  county  of 
Suffolk,  coming  to  them  und«r  ^e  codicil  to  the  will 
of  Louisa  Woodcock,  aud  a  subsequent  deed  of 
appointment;  the  application  w«s  made  on  the 
assumption  that  the  advowson  had  been  thereby 
assured  '*  to  or  for  the  benefit  of  a  charitable  use  " 
within  the  meaning  of  section  5  of  that  Act 

By  the  oodidl,  dated  the  18th  of  AprU,  1902,  to 
her  wUl,  the  testatrix  devised  the  advowson  to  sudi 
uses  as  her  three  sisters   or  the  survivor  of  them 

(a.)  Reported  by  H.  L.  Oeioston,  Esq.,  Bsrrister- 
at-Law. 


should  **  within  twenty-one  years  from  the  date  of 
the  testatrix's  decease  appoint,  for  the  purpose  of 
carrying  out  the  express  wish  of  my  late  husband  that 
the  sttid  advowson  should  be  made  over  to  and  vested 
in  the  Ohurch  Patronage  Trust  Society  by  all  lawful 
means,  but  if  the  said  society  decline  to  accept  the 
said  patronage,  the  said  advowson  and  porpetual 
presentation  uiall  belong  to  my  said  three  sisteri  as 
joint  tenants  in  fee  simpW 

The  testatrix  diel  on  tha  14th  of  M^y,  1902,  and 
by  the  deed  of  appointment  which  was  dated  the 
14th  of  February,  1903,  the  advowson  was  appointed 
and  confirmed  unto  and  to  the  use  of  the 
trustees  of  the  Ohurch  Patronsge  Trust,  their 
heirs  and  assigns.  And  it  was  thereby  agreed 
that  the  trustees  and  the  persons  deriving  title 
under  them  should  stand  possessed  of  the  advowson 
upon  the  trusts  and  subject  to  the  powers,  so  far  as 
applicable,  comprised  in  and  forming  the  ninth 
schedule  to  an  indenture  of  the  21st  of  December, 
1871. 

The  last-named  indenture  was  the  trust  deed  of 
the  Ohurch  Patronage  Trust. 

The  trusts  contained  in  the  9th  schedule  were,  so 
far  as  they  are  material*  as  foUosrs :  1.  "  Upon  trust 
that  from  tmie  to  time,  as  often  as  the  said  vicar  Age 
and  parish  church  of  — >  shall  become  vacant  by  the 
death,  resignation,  deprivation,  or  cession  of  the 
incumbent  or  otherwise,  the  trustees  for  the  tuie 
being  of  these  presents  do  and  shall  nomioate, 
appomt,  and  present  to  the  same  vicarage  and  parish 
church  such  fit  and  pious  person  of  godly  life  and 
conversation,  being  in  holy  orders,  capable  of  aooept- 
in^  and  holding  the  same,  as  the  trustees  for  the  tmis 
bemg  of  these  presents,  or  ttie  major  part  in  namber 
of  them  shall  determine  upon.    •    .    . 

4.  '*  That  only  such  persons  shall  be  eligible  to  the 
offioe  of  trustees  as  shall  be,  or  shall  be  well  known 
or  reputed  to  be,  of  godly  life  and  conversation  and 
shall  profess  themselves  members  of  the  Established 
Ohurch  of  England,  and  shall  be  known  to  be 
sealously  attached  to  the  great  prindples  of  the 
Bef ormed  faith  contained  in  the  Liturgy  and  Artides 
of  the  said  Established  Ohurch." 

The  summons  was  taken  out  within  a  year  from  the 
death  of  the  testatrix.  When  it  was  first  heard  the 
year  had  expired. 

It  was  apprehended  that,  assuming  the  devise  and 
appointment  to  have  been  charitable,  the  advowson 
had  then,  by  the  operation  of  section  6  of  the 
Mortmain  and  Oharitable  Uses  Act,  vested  ia  the 
Official  Trustee  of  Oharity  Lands. 

At  his  lordship's  suggestion  the  hearing  was 
adjourned  to  enable  the  official  trustee  to  be  made  a 
party, 

Montague  Barlow,  for  the  trustees  of  the  Ohurch 
Patronage  Trust. — ^There  was  a  good  charitable 
trust.  The  trust  of  an  advowson  is  charitable  not 
only  when  it  is  for  a  particular  parish,  but  also  when 
it  is  for  the  purpose  of  appointing  fit  and  proper 
persons:  In  re  8t.  Steplien,  OoUman'Street,  36  W.  B. 
837,  39  Oh.  D.  492;  Atttnm^-General  v.  Bishop  of 
Lichfield,  5  Yes.  826.  Li  the  9th  soheiule  there  is  a 
trust  for  securing  a  fit  and  proper  person  as  the 
incumbeot  of  such  parish  of  which  the  advowson  iM 
held.  If  a  private  patron  presents  an  impdroper 
person,  the  only  protection  for  the  parishioners  is  the 
possible  refusal  of  the  bishop  to  institute.  In  the 
case  of  patronage  held  on  trusts  such  as  these  there 
is  a  double  remedy;  for  prooetdmgs  may  also  be  taken 
against  the  trustees  in  respect  of  any  improper 
appointment* 

B.  Jl  Parker,  for  the  Attom^y-QeneraL— In 
general  it  is  the  duty  of  the  Attorney-General  to 
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if  there  had  been  m  tmst  to  preient  a  peraon  of  a  paf- 
tieidar  type  of  thoagbt  that  might  have  been  a  good 
ahari^Abte  trait.  And  L  ttd  DiiVQj,  ia  the  Hoa^e  of 
Lords,  without  decidtag  tbe  poiuc,  asiumed  that  that 
wtmld  be  io.  Ha  laji  [at  p.  321) :  "I  atiuoiQ.  for  tHa 
purpoeea  of  thie  oa»e,  th«C  11  appltoable  to  the  firft 
pnrpoge  there  would  ba  a  good  oharitabie  tmit*  The 
6tftC  U  that  cmly  auoh  thatches  or  otiapeU  «haU  be 
iubaoribed  or  oontri  bitted  to  wherein  tae  nor  vice  *baU» 
in  the  opituon  of  the  apeolal  trustees,  be  oood acted  in 
the  partioiitar  maimer  prf*«oiibt*d*"  If,  theret^rot  t 
ooiild  flud  here  that  the  traBtees  were  alway«  to 
preflent  a  peraon  of  a  particolar  type  of  reli^oof 
thought*  the  case  would  be  diffrfrent;  but  I  ata 
unable  to  find  any  such  truit.  Tne  trusta  indicated 
are  only  that  the  persona  who  are  the  owneri  of  the 
adrowson  shall  do  that  whioh  every  own^^r  of  an 
advowaon  ought  to  do — namely,  preaent  a  fit  and 
proper  person  ordained  in  holy  ordera  in  the  Ghnroh 
of  England  oompetent  to  hold  preferment  in  that 
Qharcb«  That  ia  no  indication  of  any  charitable  truat, 
and  I  bold  that  there  ia  no  charitable  troat.  I  arrive 
at  tbia  concloaion  wil^  more  confidence  becanae,  at 
my  iastance,  the  Qffi.cial  Tj-u*tee  of  Oaarity  Landa  hai 
been  brought  here,  and  appe*rs  by  Mr*  Taaghin 
Hawkiua*  It  would  be  hia  duty  to  argne  that  thia 
was  a  charitable  truit  if  he  could  do  ao ;  but»  although 
he  ia  wilbng  to  aaatst  the  court  to  the  ntmoet  of  h^ 
abilityi  he  is  unable  to  refer  me  to  any  case  in  which 
anch  a  gift  aa  thia  haa  been  held  to  constitute  a 
charitable  trust.  I  think,  therefore,  that  the  aumoionB 
fails.     Th6  case  doea  not  come  within  the  AoL 

Solidtora,  Bridges,  Sawkll,  tt  Co. ;  BdUOor  i&  fAa 
Treasury, 


contend  that  there  ia  a  charity.  But  he  ia  bound  to 
iubmit  tbe  effect  of  the  authorities  to  the  court.  An 
ttdvowion  may  be  the  a  abject  of  a  charitable  tmat, 
(l)  if  the  trust  be  in  respect  of  the  advowaoa  of  a 
partiontar  parish  {In  tf  BL  Stephen j  Oohman'ttriei) ; 
aad  {2)  if  tbe  truat  be  Co  preaent  persons  of  a  definite 
persu«ion:  In  re  Hunter,  45  W.  R.  610,  [1897]  2  Oh. 
105,  where  the  deciaioa  of  Eom^r,  J.,  4o  W,  E*  344, 
[1897]  1  Oh.  51S,  to  the  oontrary  effact,  wai  reveraed. 
Thi4  point  was  not  afff^ted  by  the  decision  of  the 
Houie  of  Lords  in  Ilunter  v*  Attorney-Oeneral, 
47  W,  E,  673.  [1899]  A.  0.  bOE>,  by  which  the  judg- 
ment of  Eomer,  J*,  was  restiired.  The  pretcnt  cas^r 
howeveri  which  ia  merely  that  of  a  trust  to  ptetent 
fit  and  proper  persona^  co^es  within  neither  of  these 
cate^oriea.  A  trust  merely  to  do  that  which  the 
trustee  ia  by  law  already  bound  to  do  cannot  be 
charitable, 

Vaughan  Hawkimt  for  the  Official  Truitee  of  Charity 
Lands,  aubmitted  to  the  directions  of  the  court* 


^ 


Montague  Barlow  replied, 

BucKLBT,  J.,  after  referring  to  the  oodfcil  and  the 
indenture  of  the  14  th  of  February,  1903,  read  para- 
graph 1  of  the  9tb  achedale  to  the  trust  deea,  and 
oontinaed :  I  am  no  able  to  find  here  any  direction  to 
do  anything  further  or  other  than  the  owner  of  an 
advoffson  ia  bound  to  do.  He  oufht  to  preient  a  fit 
and  picas  person  of  godly  life,  being  in  holy  orders, 
capable  of  accepting  and  holding.  There  is  no  trust 
expreased  other  than  auoh  aa  is  involved  in  the  duty 
of  an  owner  of  an  advowaon*  If  I  turn  on  to  para-* 
graph  4  of  this  9  th  schedule,  which  is  alao  included, 
having  regard  to  the  oontenta  of  the  deed,  I  find 
tibere  a  defuidon  or  indication  of  the  data  of  peraoaa 
who  are  to  be  trasteea.  [His  lordship  read  paragraph 
4t  and  continued  :]  AasumiDgf  as  I  do  not  think  to  be 
the  case»  that  1  oonid  evolve  from  the  description  of 
the  character  of  the  trustees  that  they  were  bound  to 
appoint  a  peraon  of  the  piirticular  religious  persuasion 
which  is  pointed  to  by  that  clausBf  I  do  not  fiad  that 
i^y  class  of  thought  in  the  Established  Church  of 
E  jgland  is  there  defined  or  poiiited  to.  The  trustees 
ftre  limply  to  be  persons  of  godiy  life,  members  ol  the 
BstabUahed  Church  of  Eugland,  and  attached  to  the 
priuciplea  of  the  reformed  faith  cont  lined  in  tbe  litnrgr 
and  articles  of  the  Established  Church,  In  other 
worda,  the  truitees  by  this  definttioii  mu>tt  be  people 
of  ancb  religiom  couvictions  aa  the  person  to  ba 
appointed  to  the  advowsoa  is  to  be.  He  muet  be  a 
member  of  the  Caarch  of  Ecgland,  and  the  trasteea 
must  be  meoibers  of  the  Church  of  England,  There 
ia  no  occasion  that  the  trustees  aboatd  be  of  any  pat- 
ticnlar  class  of  thought  in  the  Church  of  Eogland. 
Therefore,  I  cannot  get  out  of  that  clause,  even  if  I 
could  und^r  any  ciroumstauoes  do  ao,  ^sij  indioatLon 
tliat  the  persons  to  be  appointi^d  to  the  ad  vow  son 
mnat  be  of  any  particular  type  of  rebgious  conviction 
indndad  within  the  pale  of  the  Chnrch  of  England. 
Unoer  these  ciroum stances,  is  there  any  chant lible 
troit  P  i  think  not*  There  may  be  a  charitable  trust 
of  an  advowdon ;  there  is  no  question  about  that  after 
the  decision  of  the  House  of  Lorda  in  Hunter  v« 
Aiiortiqf'Otnfrah  Thus,  for  instance,  an  advowaon 
niay  ba  held  upon  a  charitable  trust  if  it  be  held  for 
the  if  habitant  a  of  a  particular  pariah,  aa  was  decided 
by  Kay,  J.,  in  /«  «  SL  Stephen^  Coltrtian^Rtrtei. 
Again,  the  advowson  will  be  the  aubj^t  of  a  charit- 
able trust,  if  it  is  held  upon  trust  to  present  from  time 
m  person  who  lioids  a  particular  tfpe  of  religious 
thought  in  tbe  Church  of  Eu gland.  I  aay  that  for  this 
ronion.  that  Homer,  J,,  in  /n  re  Hunt&r  was  of  opinion 
that  that  was  not  io,  but  in  the  Conrt  of  Appeal  I 
think  th«7  took  a  diSarent  view^  and  thought  that 


K-  B*  Dir, 

(Lord  Alverstone,  L,0*J. 
and  Cnannellj  J.) 


•J 


May  28,  1903, 


Emaet  {A^^dlani)  V.  NOLLOTH  [litMpond^ni)*  (»,) 

Criminal  law^Bah  of  inioxiixUing  iiqnor  h  child  under 
fourteen^-^Pelivcry  «»  veael  not  ct/rked  and  sealed--^ 
Bale  by  tervmnt  wiilmiU  mmler^a  knowledge  and  in  dts- 
obedience  ta  hia  orderM—*'  Knowingly  allmt$  any  per-- 
son  fc  §eU  " — Into^caiing  Liquors  {SaU  to  Children) 
A<st,  1901  (1  Ed.  7»  c.  37),  s,  2. 

Section  2  of  tim  JjiicKCW^tfi^/  Liqmn  {BaU  to  Children) 
Adt,  I9l>l,  pn}mdeA  that  **  emry  holder  of  a  licence  who 
kiioanngltf  selU  or  ddiveri,  or  alloiva  any  peraon  to  Bell 
or  deliu^^  mve  at  ike  reiidence  or  workiitg  placn  of  the 
purchaser,  any  deecription  of  intoxicating  liquor  to  any 
peraon  under  the  age  of  fourteen  years  for  commnption 
by  any  per  ton  on  or  off  the  premiies,  ejscepting  tuch  in- 
tosoicating  liqiAor*  as  are  sold  or  delivered  in  corked  and 
seated  vetseU  in  q^aTUiiiet  not  ku  titan  one  reputed  pint 
for  consumption  off  the  premi^ea  only,'^  shall  be  liaUe  Ui 
cfirtain  penalties, 

B.,  acting  within  the  general  scope  of  Mm  employmeni 
as  a  barman  to  a  per9on  liceneed  to  aell  into^^iaUing 
Uquore,  in 5r«acA of  hi$  master' &  expreaa  ord^rg  and  with- 
out  his  kfiowkdg&,  hntiwingly  $old  to  a  child  under 
fourteen  yean  of  age  a  pint  of  porter  in  a  boUle  neither 
corked  nor  sealed.  The  licence-hMer  had  iwt  delegated 
the  charge  or  control  of  hie  licefiaed  premises  to  3, 

Held,  that  the  licenoe^ holder  coald  not  be  comieted 
under  the  atom  section  of  ^* knowingly  allowing"  the 
sale. 

(a,)  Eeported  by  E.  Q.  BtillwbLl,  Eaq„  Bamster- 
at-Law. 
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HidH  CkiimT. 


ElfAST  [AFFELLiLirr}  V.  NOLIX)TH  (ElaFOirDllIT). 


High  Coubt* 


Tbit  wi(i  a  catd  itat^d  ^7  G«  Paul  Taylor,  E«q.f 
mfltr'ipotit^ii  police  ta^giitrAie  sittiLig  at  Bonthw&rk 
prjlio6-C5oart. 

Oil  tlie  17ih  of  July,  1902*  an  inform atfoa  wai  laid 
by  John  N'^lloth,  the  res  pond  ptit,  agiuuit  Alfred 
Bm^TTi  the  appellant,  under  Auction  2  of  the  Intnxi- 
oatJQg  Liqaors  (d^le  to  Otiildreu)  Aot.  IWI,  cha^'ging 
that  be,  bfiag  a  perHi^n  I1  earned  for  the  retail  sale  of 
iutoxiu^tiug  Jiquor  within  the  meaning  of  the 
Lict*nHing  Acta,  1872  and  1874,  did  unUwfully  and 
koo singly  allow  a  certain  peraan,  to  wit,  Jam^s 
Barnei,  to  BeU  intoxioatiag  Uqiior  for  ooDenrnptioa  off 
the  preoiisas  to  Alice  B^tteird^  a  person  ander  the  ag^ 
of  four  teen  years,  in  a  vessel  whicli  was  not  corked 
and  reeled  and  which  contained  not  leflft  than  one 
tepnted  pint* 
Upon  the  hearing  tlie  folio wiDg  facta  were  proved  ; 
At  hftlf-pajit  one  o'clock  in  the  afternoon  of  Suoday, 
the  13ta  of  July,  1902,  Alice  Bastard,  a  child  aged 
nine  yests,  entered  the  appellant' e  premisea  and  placed 
npou  the  counter  in  the  bar  an  empty  bottle  and  one 
penny  and  a  half-penuy  to  pay  for  a  pint  of  porter. 
The  bar  waa  crowded  with  cmtomera  at  the  ticud. 
The  appellant,  who  was  then  himself  in  charge  of  the 
ptemisea,  waa  present  in  another  part  of  the  bar»  bnt 
did  not  aea  the  said  child  and  had  no  knowledge  of 
any  intozioatLcg  liqoor  being  lold  to  her. 

Jamei  B^m^s,  abatEnan<>mployed  by  the  appellant, 
filled  the  bottle  with  porter  and  returned  it  to  the 
counter,  from  whence  it  waa  tnkf^n  away  by  Alice 
Bastard.    The  bottle  waa  neither  corked  nor  sealed. 

The  battle  in  which  the  porter  was  supplied  had 
the  appearance  of  having  been  sealed  on  a  pre^ous 
occasion,  and  it  waa  proved  that  on  all  previma 
occasions  upon  which  &e  child  had  been  aetved  with 
intotxioattDg  liquor  at  the  eaid  tavern  abe  had  been 
■0  sei-Ted  in  hottles  corked  and  sealed. 

The  appellant  kept  poated  up  in  a  0onsp|caous 
place  in  the  bar  a  notice  in  the  followii^g  terms  : 

*' Notice  to  employees. — Every  servant  employed  at 
this  earabUdhment  is  expressly  forbidden  to  supply 
any  into3£io4ting  liquor*  eitJier  for  coufumption  on  or 
off  the  premtd^a  to  any  child  who  is  in  bis  or  her 
opinion  under  fourteen  yeara  of  age  except  in  sealed 
aod  corked  bottlifl  contaiuing  not  leis  than  one 
pint." 

^  Prior  to  the  sale  complained  of  the  appellant  had 
given  expreai  infltmctions  to  James  Baraea  similar  to 
the  difeotious  oontatn**d  iu  the  above  notice  and  bad 
required  him  to  observe  and  ob«y  the  aam*t. 

The  learned  m-igtstrate  fouud  that  Jam«s  Bamei 
in  serving  Alice  Btiatard  waa  acting  within  the 
gfiner4  acope  of  hie  employment  as  the  apptflUnt'a 
barman^  and  he  further  t<jnnd  ai  a  fact  that  James 
Barnetr,  in  breach  of  the  appellant*a  express  ordera 
and  without  his  koowlndge,  had  knowingly  $old  the 
fliidpint  of  porter  for  consmnption  off  tue  premises 
to  a  person  nodtr  the  a^e  of  fourteen  years  in  a  veaaeL 
neiiher  corked  nor  aealed,  and  which  contained  not 
less  than  a  reputed  pint ;  and  he  was  also  aatisfied 
that  the  appdl&nt  bad  not  coneived  at  the  sale. 

On  behalf  of  the  app'^llant  it  was  contended  that 
he  had  adopted  all  reaaonabb  meana  to  prevent  aalea 
takini^  place  upon  his  premiiea  in  contravention  of 
tbsi  Intoxicating  Liquors  (Sale  to  Coildren)  Act, 
1901,  ^nd  that  the  sale  complained  of  had  been 
effected  while  I  be  appellant  himself  was  in  Qb&rgH  of 
the  house  without  Ms  knowledge  and  in  diiobedipnce 
to  his  express  ordnra  arid  direct  ion  a  by  an  employee 
to  whom  the  appellant  had  not  delpg»vted  the  chfiTge 
of  tupf^rintendence  of  the  licensed  pri'miBes,  and  that 
acoordingly  he  could  not  be  convict^^  of  the  off«mCi^ 
with  w Men  he  was  cbarged^ 

The  learned  magistrate  waa  of  opinion  that  thli 
contention  waa  not  well  founded  in  law,  and  that  the 


appellant  was  liable  under  the  statute  under  which  he 
W4S  charged  ft>r  any  act  done  in  contravention 
thereof  apon  his  licensed  prernites  by  his  servant, 
provided  such  act  wa*  within  the  general  soipe  of 
hia  employment,  and  that  the  circutU'^tHnce  that  such 
servant  acted  without  tt-e  appellaut^s  kuowledgi?  and 
in  disobedience  to  hia  orders  afforded  no  ground  of 
df  fence. 

The  question  for  the  opiufon  of  the  court  was 
whether  the  learned  magistrate  wad  right  in  law  in 
ao  holding. 

The  Intoxicatiog  Liquors  (Sale  to  Children)  Act, 
1901  (1  Ed.  7,  0.  27),  provides  as  followi :  Section  2, 
^'  Eirery  bolder  of  a  licence  who  koowingly  sells  or 
delivers  or  allows  any  peraon  to  aell  or  deliver,  save 
at  the  residence  or  working  place  of  the  pnrchaier^ 
any  description  of  intoxicating  liquor  to  acy  person 
under  the  age  of  fourteen  years  for  con  sumption  by 
any  person  on  or  off  the  premises,  excepting  such 
intoxicating  liquors  aa  are  aotd  or  dtliv*^red  in  corked 
and  sealed  vessels  in  quantity  not  less  than  one 
reputed  pint  for  coniumption  off  the  premises  only* 
shall  be  liable  to  a  penalty  not  exceeding  forty 
shillings  for  the  ffrat  offanoe,  and  not  exceeding  five 
poundji  for  any  subaequent  offence ;  and  eveiy  person 
who  knomngly  stands  any  person  und^r  the  age  of 
fourteen  years  to  any  place  wher"^  any  intoxicating 
liquors  are  sold  or  delivered,  or  distributed,  for  the 
purpose  of  obfcaioing  any  description  of  int<  ^xicattng 
liquor,  excepting  as  aforesaid,  for  consumption  by 
any  person  on  or  off  the  premiaea,  shall  be  liable  to 
like  pen^tiea/' 

Dttnclfeertat  K.O.  {Bruce  Willmmmii  with  bim),  for 
the  appellant. — ^The  conviction  waa  wrong*  Before 
the  appellant  can  be  rightly  convicted  of  '*  unlaw- 
fully and  knowingly  allowing  "  the  barman  to  sell  in 
contravention  of  the  section  it  must  be  found  as  a 
fact  that  he  **  knowingly"  allowed  the  barman  ao  to 
aeQ*  The  learned  uiagistTate*  however,  has  fonnd  as 
a  fact  that  the  sale  was  effected  without  the  appel- 
lant*! knowledge.  Knowledge  en  the  part  of  the 
licence -holder  ia  a  neoeisary  ingredient  of  the 
offence.  BrooJis  v.  Masott,  51  W.  R.  224,  [1902]  2 
K.  B.  743,  ia  not  in  conflict  with  this  propoaition«  In 
that  case  the  charge  was  f  »r  actually  delivering  the 
bottle  not  corked  and  sealed  aa  required  by  the  Act, 
abiiough  believed  to  be  so.  not  merely  of  permittiug 
the  delivery.  The  word  **  knowingly  "  applies  to  the 
offence  itself*  The  cai-es  decided  under  i eotion  13  of 
the  L- censing  Act.  1872,  are  in  point.  That  a^ctioil 
enacts  that  if  any  Hcenaed  person  permit^  druufeenoeM 
or  aells  liquor  ta  a  drunken  person  he  »halt  bf^  liabl« 
to  a  penalty.  In  CiAndif  v.  Le  (7o<Jj,  32  W.  R.  76a,  13 
Q.  E  D*  207 »  it  was  held  that  the  pri«bibition  was 
absolute,  aud  that  kuowl.-dga  of  the  condition  of  the 
person  served  with  liquor  waa  not  Dec*'S9ary  to  con- 
ati'nte  tue  off^noe.  Toe  case  of  The  Commhurmgrt  0/ 
Police  V.  Cartman,  U  W.  R.  637,  [1896]  I  Q.  B. 
655,  IS  to  the  same  *ffect  There  tlie  charge  wai 
for  aelliog  iiitoxicating  liquor  to  a  drunken  penoiu 
The  licence-bolder  gave  orders  to  bi^  servants  that 
no  drimken  persons  were  to  be  served,  During 
hia  absence  one  of  bis  af^rvanta  add  intoxicating 
liquor  to  a  drunken  person,  and  it  waa  held  that 
the  licenoe-holder  waa  guilty,  tbd  act  of  tho 
aervaut  beimi  within  th»  sonpe  of  hi^  emrdriym^nt. 
In  SommU  v.  Wade,  42  W.  R.  399  [1894]  I  Q.  B. 
574,  whii3h  fallowed  S^mtrs^t  v*  EaH.  m  W.  E.  594^ 
12  Q*  6.  D,  360,  it  wat  held  t^at  a  hct^nsn^  p^nKiQ 
eannnt  be  convicted  nudifr  iection  13  of  tt^e  Licensing 
Act,  1892,  of  permitting  druukenne«s  to  take  plaoe  on 
hia  premisea^  where  the  evidence  shows  that  a  person 
who  was  on  the  premise  1  was  in  fact  drunk,  but  tho 
licensed  penon  did  not  know  that  such  person  wa« 
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I 


drtiBlc,  Knowledge^  th^reforOf  U  not  neoi^isarj  nnd^r 
tbat  »ectioa  Kg  to  the  **  telliDg,**  but  it  h  D«<o«M«iy  aa 
to  the  permit tiDg.  Where  a  Httenied  p^rBon,  who 
hss  not  d**legftted  bis  authority  to  ft  f^erTant,  ii  cburi^ed 
witb  permittirg  or  ^iowiog  an  cffetice,  kno^ledgt^ 
OD  hie  part  ii  eeflf ntiad  to  a  convJction.  A  p>  rson 
<»Daot  pertnit  that  which  be  hAg  no  ^nowlediie 
of.  In  Worth  T*  Brawn,  40  SOLIClTOfiS*  JOUBHAL 
$15,  it  wafl  held  that  the  serTtknt  was  not 
mi^rely  the  liceottee's  agent  for  certain  piirpr»ii^8 
only,  bnt  w»i  bia  agent  in  tbe  furtber 
sense  of  being  bit  alter  ego*  The  knowledge  of  the 
fterrant,  h»<wfireF,  is  only  the  kiio«lt*dgty  of  the 
master  where  the  servant  has  bad  delegated  to  bim 
the  master's  anthorit^. 

ifacmorraiif  KM.  {Arthur  GiU  with  hinci).  for  the 
respondent , — The  conviction  was  right.  Tbe  oaee 
Mm^qm  that  tbe  bannan  bad  knowingly  Hold  the  Jiqaor, 
That  knowledga  on  the  part  of  the  barman  is 
autEcient  to  support  the  oonriotion  of  the  appelant* 
"No  donbt  the  sppeUaut  was  in  charge  of  his 
premineSj  hot  the  facti  of  tbe  caae  show  that 
he  had  delegated  tbe  charge  of  that  portion. 
of  them  where  the  sale  took  plaoe  to  bis  servant 
The  s**rvatit  w&a  ecting  witbii  tbe  scope  of  his  em- 
ploymt^nt.  In  Borvi  v,  EvanSf  36  W.  R.  767|  21 
Q.  B,  D,  249,  where  garni og  had  taken  place  upon 
liOMisid  pt^mls^i  to  the  koowlrdge  of  a  servioit  of 
thiO  Uo^iMid  parton,  who  waa  in  ob&rge  of  the  premiies 
but  withont  soy  kuowlefige  or  connivitnce  on  the 
part  of  the  Hoe  used  person,  it  waa  held  that  tbe 
JiA^nsed  person  bad  puffired  gaming  to  be  carried 
OQ  on  tbe  premises  within  the  me^uioBT  of  iK^otion 
n  of  the  £jtGHaain«r  Act,  1873.  lu  Boah^  v,  Davies, 
24  W.  H.  140.  1  Q.  B.  B.  84  it  was  hrld  ibat 
csons tractive  knowledge  was  nuMdent  to  support  a 
OODTic^ioti  for  suffering  tfamlng<  lu  that  oaie 
Cookbtim,  O.J,,  eaid,  at  p.  67,  *'  a  man  may  be  aatd 
to  *  suE^r  *  a  thiug  to  m  done  if  it  t«  done  tbrongh 
bia    ttegltgeoce/' 

Danckwerti,  J?.C,  replied* 

Lord  AiVEBSTONiB,  Ij.Q.J. — I  am  of  opinion 
that  this  appeal  munt  be  allowed.  No  doubt  tbe 
scope  and  obj^^ct  of  thiB  Act  was  to  prevent  tbe  sale  of 
intoxioadog  liquor  to  small  children  ualesa  with 
certain  pre^^aiitionj. 

Now  if  this  ii  a  criminal  atatate  for  this  purpose, 
it  probably  waa  and  is  a  oiuis  ommtii^,  that  tbe 
Legislature  have  not  included  within  its  scope  the  case 
of  the  sale  by  any  person  on  licensed  premisen^  bnt  have 
onl|^  provided  for  the  case  of  a  sale  by  tbe  holder  of  a 
Iteeooe.  In  aO  probability,  if  the  Act  is  to  have  tbe 
elT-sit  that  Is  deaired,  some  amendment  in  order  to 
intlnde  a  sal-^  on  licenced  premises  by  a  perscm  othco- 
thtn  tbe  holder  of  the  lioenoe  should  be  made  in  it. 
We  have  to  oon^iler  whether,  under  tbe  oircninatiaaces 
of  thia  case,  tbe  bolder  of  the  lioeDce,  who  did  not 
know  of.  and  did  rot  connive  at  the  eate«  aod  baa 
oot  d^leg*ted  hia  authority,  can  be  convicted.  Now, 
this  ease  has  prooe^-dsd  on  the  basis  that  the  offeooe 
imports  knowledge.  Tbe  words  of  st'CtiiiU  2  are 
practically  the^e :  '^  Knowingly  Sf^Us  or  delivers,  or 
either  uuiawfuUy  or  knowingly  allowa  any  person 
to  sell  or  deliver" — rhat  word  '*  allowa  "  import- 
itig  knowledge.  The  whole  point  is  whether  or  not 
fox-  this  paiticiilar  oSFence  tbe  knowledges  of  tbe 
pscion  who  in  fact  sells,  and  who  is  the  agent  of  the 
lilMiOS-holder^  ia  sufficient  m  order  to  coavict  the 
IJQtsiflB-hoIdfr,  It  ia  unneoeaaary  to  go  through  aU 
this  Oises  that  have  been  cited  ^  and  I  do  not  think  I 
should  serve  a  useful  purpose  by  attempting  to  do  so  ; 
but  there  seems  to  be  derived  from  tuem  three 
principles.      If  the  Act  ii  prohibitive  in  itself  the 


knowledge  is  immfitenal,  as,  for  instanoe,  in  tbe  c^te 
BrookA  V  Maion,  where  the  b- jttli^^of  beer  wa»  not  in  fact 
sufficiently  corked  and  sealed,  but  wad  h^Ii^ved  to  be 
so.  In  thut  case  it  was  ^vts  uptud  to  bn  argned  that 
that  knowledge  was  material  to  the  (►ffeaa-,  but  it 
waa  ht^ld  that  it  was  not  j  and  in  the  other  instance  of 
the  f»ama  kind,  where  there  wai  a  prohibition  against 
veiling,  we  held  that  knowledge  was  imiiateri^L 
Then  there  is  the  class  off  caae  in  which  the  licence- 
bolder  is  ohacged  with  knowingly %llomfig,permiltingf 
or  Buff  ring  an  t  ffence  to  have  been  committed. 
There  knowledge  has  been  held  to  be  easentitl,  hut  it 
ban  been  held,  aud  I  Bhould  aaj  rightly  bald,  and  this 
ia  the  second  priioiple  to  he  derivi-d  from  ti>e  cases^ — 
tha';  where  a  hoeno^-holderdelegati^a  Ma  own  authority, 
aud  pufs  Si  me  body  eiae  in  cbarg*^.  and,  if  I  may 
adopt  what  my  brother  Ghanneli  said,  **  bas  delegated 
hia  owa  power  to  prevent,'*  and  the  person  put  ia 
charge  commits  the  offence,  the  lic^nce-h older  is 
reaponaible  for  pt?rmi''tiug  or  Miffiering  it.  That  seems 
to  me  to  be  a  reasonable  and  logical  eonolnaion  so  aa 
to  prevent  tbe  Acta  of  Parliament  being  defeated. 
Now,  tbe  third  matter  we  have  to  coniider  is 
what  is  to  be  the  result  where»  under  such  cir- 
camstanc^s  as  appear  in  this  oasCf  there  bat 
been  nc)  delegatiou  of  authority,  and  the  licenee- 
hol'ltr  is  himaelf  at  t':ie  time  oontrolling  tbe 
bnamesi,  and  has  given  direct  iui-tructions  to 
the  people  employed  triers  and  to  bimielf — ro  nse 
tbe  exprc^aaiou — by  a  public  notice  tb»t  he  hitnself  it 
not  guing  to  allow  any  infraction  of  the  Act.  Of 
coarse,  if  there  h-»s  hnnn  a  delegation  of  authority^ 
then  tbe  private  prohibition,  aa  baa  b«^n  pointed  out 
in  thw  two  c»*sen  of  The  CommiBeioners  of  Palice  v. 
Ofxrifnan  and  Band  v*  Evun$  may  become  ifumatfr^al, 
I  ih'iik,  having  rejfHrd  to  the  purtioolar  faota  of  the 
v&m  before  us,  of  the  Uceoce-bol  ler  ia  charge  keeping 
control  and  not  del*- g-t ting  hia  authority,  tCie  fttot  of 
one  of  bis  se'^vants  disobeying  bia  orders  dies  not 
make  any  offence  in  tbe  liot^nee- holder.  In  order  to 
cure  that  particular  blut,  the  Act.  if  desirable,  could 
be  amended  b?  making  a  per^ou  who  knowmgly  eells 
on  lice  used  premises  oontrary  to  tbia  section^  though 
be  is  not  tbe  licence -bolder,  subject  to  the  provisions 
of  the  Act.  I  am  of  opitdon  tbit  the  appeal  ahould 
be  allowed  and  tbe  conviction  quaahed* 

Chaxnsw,,  J,"I  am  of  the  same  opinion,  and  for 

the  lame  reasons. 

Appeal  allowed,  toith  coiU  ;  convtdion  tiumh&l, 

Solioitors  for  the  appellant,  Maitlan4»t  Pethhami  ifc 
0a. 

SoUdtors  for  tbe  respoadent,  Wonintr  db  Bom^ 


Blay  20,  1903. 


K.  B,  Div,  ] 

(Lord  AlverBtont*,  L.O.J,,  and 
Willa  and  Channell,  J  J, )       J 

Eex  1",  WESTimi3T£B  HiOH  Baimff,  (a,) 

Lafid  Claii^M  Aci—AcqiUiUiQn  of  land — Compematu^n 
— Offtr  of  a  C£ftai7i  turn  btf  underttikerB— Acceptance 
after  part  hf^ariag  h^fure  jary — Ltindt  Clauan  Gon~ 
§&iidatwn  Act  184d  (8  ^kt  c.  18J,  m,  38,  ^l—Londm 
€&unig  Cmntil  {ImprQvement$)  Ad^   1899  (62  it  6a 

The  offer  which  the  promoters  are  required^  &y  iedton 
38   of  the  Landti  Clausei    VomoMatmi  Aei,  1S45|  So 

(a.)  Bspottsd  by  BfiJKiN^  Bmn,  Esq.,  Bamstsr-at* 
Law. 


no 
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High  Oottbt. 


Bxx  V.  WBSTicnrsTBB  High  Bailiff. 


High  Ooxtbt. 


make  in  a  noiice  of  their  inknUon  to  eummon  a  Jury  to 
decide  ilie  purchase -mimey  of  land  taken  hy  them^  need 
noi  he  accepted  vHthin  the  ten  days  mentioned  in  the 
section.  It  ie  therefore  open  for  any  landowner,  after  ^ 
ha»  carried  in  hia  claim  before  a  jury,  to  accept  the  offer 
at  any  period  of  the  trial  before  verdict. 

Bnle  nisi  for  a  mandamtu. 

On  the  4th  of  March,  1902,  fhe  London  Oonnty 
Oonndl  under  powers  oonferrad  on  them  by  the 
London  Oounty  Ooanoil  (Improvements)  Aot,  1899, 
serred  notice  on  the  claimants  to  treat  in  respect  of 
certain  premises  required  for  the  new  street  from 
Holbom  to  the  Strand,  and  in  that  notice  claimed 
nnder  section  28  that  the  premises  were  in  an  in- 
sanitary condition. 

On  the  27th  of  March,  1902,  the  claimants 
deliTered  to  the  coancil  a  notice  of  claim. 

On  the  5th  of  Noyember,  1902,  the  council 
deliyered  to  the  claimants  a  sealed  o£fer  of  £1,600  for 
the  premises  under  section  38  of  the  Lands  Glauses 
Consolidation  Aot,  1845  (which  Act  was  incorporated 
by  the  Act  of  1899),  and  on  the  18th  of  November, 
1902,  the  off'^r  was  refuted  by  letter. 

Oa  the  22ud  of  November  the  London  Oounty 
Oouodl  issued  a  warrant  to  the  High  Bailiff  of  West- 
minst«v  to  summon  a  jury  to  setde  the  question 
whether  the  premises  were  insanitary  and  the  amount 
of  compensanou. 

At  the  hearing  the  jury  first  of  all  found  that  the 
premises  were  insanitary,  and  the  claimants  there- 
upon stated  they  were  prepared  to  accept  the  amount 
of  the  sealed  offer.  Tins  was  obj<HSted  to  on  behalf 
of  the  council  on  the  ground  that  the  case  was  in  the 
hands  of  the  jury,  and,  therefore,  their  yerdicb  must 
dedde  the  amount  of  compensation. 

The  deputy  high  bailiff  held  that  the  claimants 
were  entitled  to  accept  the  offer,  and  withdrew  the 
case  from  the  jury  and  discharged  them.  No  judg- 
ment was  reocnrded. 

A  rule  was  then  obtained  on  the  motion  of  the 
London  Oounty  Gounoil  caUing  upon  the  high  bailiff 
of  Westminster  to  show  cause  why  a  writ  of  mand'tmue 
should  not  issue  to  him  cooimandinff  him  to  summon 
a  jury  to  determine  the  amount  of  the  compensation. 

Danckwerte,  K.O.,  and  E.  C.  Glen,  for  the  daioiants, 
showed  cause  against  the  rule. — ^The  question  is,  after 
what  stage  of  uie  proceedings  is  it  not  open  to  the 
claimants  to  acc^  a  sealed  off <>r,  made  under  section 
38  of  the  Lauds  Glauses  Act,  1845.  There  has  been  a 
regular  practice  to  treat  such  an  offer  as  a  standing 
offer  down  to  the  time  of  the  verdict  of  the  jury :  Reg. 
v.  Matdey  Smith,  In  re  Ohurch  and  London  School 
Board,  40  W.  B.  333.  There  is  no  provision  requiring 
its  acceptance  within  a  definite  time ;  nor  can  it  m 
withdrawn.  The  deputy  bailiff  ought  to  have  directed 
the  jury  to  find  an  amount,  but  his  not  doing  so  at 
the  n«most  can  but  be  regarded  as  an  irregularity,  and 
ther**fore  a  mandamue  ought  not  to  go:  Beg,  v. 
Smith,  In  re  WeetjlM  and  M^ropolitan  Bailway  Oo., 
12aB.D.481. 

Dickene,  K.O.,  and  Oorrie  Grant,  in  support  of  the 
rule. — The  cUimants  c«n  only  accept  the  offiir  within 
the  ten  days  prescribed  by  section  38  of  the  Luids 
Glauses  Gonsohdation  Act,  1845.  The  whole  pro- 
cedure depends  upon  this  statute  and  section  51 
clearly  contemplates  the  aoof^tance  within  that 
period.  The  object  of  the  notice  is  to  give  the 
claimants  an  opportunity  of  considering  whether  they 
will  accept  the  offer  or  embark  in  litigation.  The  ten 
days  gives  the  claimant  reasonable  time :  see  per 
Gookbum,  G.J.,  in  Hayward  v.  Metropolitan  Railway 
Co.,  4  B.  &  8.  787.  The  section  gives  no  intimation 
that  the  sealed  offer  is  to  remain  open  after  the  case 


has  gone  to  the  jury.  If  the  offer  can  be  accepted  up 
to  vwdiot,  the  promoters  in  many  cases  will  be  put  to 
the  cost  of  getting  up  their  case  before  the  jury,  all 
of  which  mutt  necessmly  be  thrown  away,  and  thus 
the  parties  put  to  needless  expense. 

Lord  Alybbstone,  L.G.J.^This  is  a  point  of  con- 
siderable interest,  and  my  wish  is  to  disoiiss  from  my 
mind,  as  far  as  possible,  my  recollections  of  past 
experience ;  in  the  first  place,  because  they  are  never 
altogether  truttwortby,  and  in  the  second,  because 
the  mddenti  they  recMl  may  have  been  exceptionaL 
All  I  have  to  say,  therefore,  is  that  if  the  view  pro- 
pounded by  counsel  for  the  London  Gounty  OounoQ 
DC  the  riffht  one,  a  verr  large  number  of  cases  have 
in  practice  been  deoiaed  upon  an  entirely  different 
view;  and  if  the  sealed  offer  does  not  bind  the  pur- 
chasing authori^,  but  can  be  withdrawn  so  as  to 
allow  of  their  taking  a  verdict  of  a  jury  which  may 
be  less  in  amount  than  the  sum  contained  in  the 
sealed  off<^r,  it  would  g[ive  rise  to  such  a  rema^able 
state  of  thinffs  that  it  is  singular  that  the  question 
should  not  have  formed  the  subject  of,  or  bssn 
referred  to  in,  the  decisions  already  given.  By  section 
38  of  the  Luids  Glauses  Gonsolidation  Act,  1845,  it  is, 
in  order  to  avoid  summoniog  a  jury,  provided  tnat 
the  promoters  of  the  undertaking  are,  before 
summoning  a  jury,  to  give  not  less  than  ten  days* 
notice  to  tue  other  party,  and  that  they  shall  in  such 
notice  state  what  sum  of  money  they  are  willing  to 
give  for  the  land.  But  that  is  an  offer  which  is  not 
open  for  ten  days  only.  Mr.  Dickens  has  pressed 
upon  us  the  argument  ^at  the  offer  must  be  accepted 
within  ten  days  because  if  it  were  not  accepted  within 
that  ticne  the  promoters  would  incur  costs  in  getting 
up  their  case  which  would  be  thrown  away  if  the 
cuttmaut  were  to  change  his  mind  wheaa,  before  the 
jury  and  accept  the  sum  named  in  the  sealed  offer. 
But  the  necessities  of  this  argument  force  him  to  over- 
look the  position  of  the  claimant,  the  vendor  of  the 
property,  who  was  never  intended  to  be  plaoed  in  a 
worse  poaidon  with  regard  to  expenses  and  costs 
than  the  promoters.  The  vendor  cleioiing  compensa- 
tion is  in  precisely  the  same  difficulty;  he  knows 
quite  well  that  if  he  goes  to  trial  and  inonzs  the 
expenie  of  it,  and  fails  to  obtain  from  the  jury  a 
verdict  which  exceeds  the  sealed  offer,  but  on  the 
contrary  gets  a  verdict  for  a  less  amount,  he  will  not 
only  have  to  bear  his  own  costs,  but  will  have  to  pay 
over  to  the  promoters  some  portion  of  what  may  bs 
called  the  joint  costs  of  the  trial.  Section  51  is  dsar 
as  to  this.  It  provides  that  "  on  every  such  inquiry 
before  a  jury,  where  the  verdict  of  a  jury  shall  he 
given  for  a  greater  sum  than  the  sum  previously 
offered  by  the  promoters  of  the  undertaking,  all  the 
costs  of  such  inquiry  shall  be  borne  by  the  promoten 
of  the  nndertakmg,  but  if  the  verdict  of  the  jury  bs 
given  for  the  same,  or  a  less  sum  than  the  sum 
previously  offered  by  the  promoters  of  the  nnder- 
tdkiog  .  .  .  onehalf  of  thecostsof  summoning, 
impanneUing,  and  returning  the  jury  and  of 
talong  tiie  inquiry  and  recording  the  verdict 
and  judgment  thereon,  in  case  such  verdict 
shall  be  taken,  shall  be  defrayed  by  the 
owner  of  the  lands,  and  the  other  ludf  by 
the  promoters  of  the  undertaking,  and  each  party 
shall  bear  his  own  costs,  other  than  as  aforesaid, 
incident  to  such  inquiry."  So  it  is  not  only  a  question 
of  promoters*  costs ;  but  the  claimant  must  also  be 
considered,  for  by  going  up  to  trial  he  takes  up  or 
renders  himself  liable  to  a  burden  which  the  arip- 
ment  d  Mr.  Dickens  has  overlooked.  I  agree  mA. 
what  Lord  Gderidge,  L.G.J.,  said  in  Beg.  v.  5mtfA, 
12  Q.  B.  D.  481,  at  p.  487 :  **  The  promoters  are 
taking  apersoo's  property  adversely  to  his  benefit,  and 
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it  do«fl  not  •«i>]ii  «n  tmreuoiiabU  tblog  thiit  before 
Uiej  are  alto  trad  to  lake  fro  en  him  th&t  wbieh  h()  does 
not  desire  to  p*rt  with  they  should  toake  htm  an 
C00r  hy  which  they  are  bonnd  to  ubide,  and  upon 
wbinh  ha  can  ttke  the  AdYioe  of  hin  atirreyor  aod 
comi  to  a  con  illusion  whetner  or  nnt  he  wiU  actiept  it 
or  embark  npoo  coitly  liti (Ration  with  the  prntnoten." 
I  am  thei>iore  of  opinion  that  under  the  Lianda 
CHantea  Oonaolidation  Act,  1645,  the  sealed  olfor  woa 
intended  to  exist  aa  an  offer  down  to  the  tima  whan 
the  yerdiot  of  the  jury  is  0ven*  There  ifl»  therefore » 
in  the  preaent  oaaf*,  under  the  statute  an  o^er  biodiag 
on  the  promotefi  up  to  the  time  the  jury  ga^e  their 
T^rdict,  and  the  claimant  10  entitled  to  say  that  he 
will  accept  that  off^r  mbject  to  this :  That  he  cannot 
be  in  a  letter  position  as  to  costs  than  H  the  jury  had 
giTen  a  verdiot  for  a  inm  amounting  exactly  to  the 
lum  named  in  the  sealed  offer. 

The  only  remaining  question  m  whether  section  20 
of  the  X^ndoD  Coutity  Councils  (Improvemeots)  Act, 
1899^  makes  any  diffHrence.  I  agree  that  it  ia  dilEoalt 
to  see  ho^  the  question  is  to  be  workcnl  out. 
Apparentty  there  is  to  be  a  sort  of  first  issuh  to  be 
d#tiidi'd  aa  to  wh-ther  the  propei^ty  faUs  within  a 
p^rticutar  dasi.  Seotion  20  SHti  up  two  staodardd  of 
oomp-n«att0ii.  In  this  case  the  promoters  hadi  by 
the  terms  of  their  notice  to  treat,  allef^ed  the  vxist* 
enoe  of  a  state  of  things  that  would  entitle  the 
claimanta  to  receive  compensation  upon  tbe  lower 
scale  only*  But  it  is  impossible  to  sngf^est  that  the 
promoters  have  a  greater  right  to  wit d draw  au  offer 
under  section  20  of  tbe  Act  of  1899  than  oader  the 
Latjdt  Clauses  Consolidation  Act  of  1845»  which  is 
inoorp  uprated  in  the  later  Aot  Mr,  Dickens  said  that 
practically  it  would  be  a  hardship  if  tliia  view  were 
adopted,  beoanae  in  the  offers  there  was  a  consider- 
able margid  allowed.  It  seems  to  me  that  the 
argument  applies  just  as  strongly  to  the  Land 
Clauses  Acts  as  to  the  Act  of  1899,  For  tbe 
purposes  of  section  51  of  the  Land  OUusea  Act,  18i5j 
there  would  have  to  be  a  margin  allowed,  whether  the 
property  was  taken  under  one  Act  or  the  other.  The 
claimants  are  therefore  entitled  to  accept  the  sealed 
offer  uotmthstjfcndiDg  the  circum^taiices  of  the  sum- 
moning of  the  jury  aud  the  p*rti*l  bearing  of  the  ca^ie. 
The  only  tiing  they  render  them  set  ves  liabSe  for  by 
adopting  this  course  is  the  paymeotof  their  own  costs 
and  aalf  tae  costs  of  suoimoum^  the  jary,  and  iq  obi 

Wnxs  and  ChankHi]:,,  JJ.p  ooncnrred* 

dtors  for  tbe  claimants,  LewU  d:  Lewii, 
Solicitor  for  the  connty  council,  Blaxktnd^ 


Monrn  Of  E0i1]0. 


July  7,  1903, 
SEAifir  AND  Othkhs,  (a.) 


Prom  C-  A»  1 

[Englaiid}.  ( 

laos  V, 

LiGmHng  law — Mentu^l  ©/  lic*nc€ — Value  of  home— 
Lkenaing  AH,  1872  (35  d:  36  Vtd.  c.  94).  9.  45, 
S^ion  46  0/  tht  Lkaiiing  Act,  1872,  which  rrquiru 
prrnnuu  toh^of  a  chimin  annual  vuiat  m  a  qualifica- 
tion fiir  btin^  Ucmted  /or  ^naumption  0/  intoxicating 
liqmr  timwn,  dce9  m$  apply  to  a  houte  which  looi 

(#.)  Beported  by  C.  H»  Gs.\rro!r,  Esq.,  Barnster- 
at'Law. 


licenud  ai  the  time  of  the  paating  of  the  Ad^  and  oUo  of 

the  iime  when  ths  rB'^ewal  woi  appUrd  for,  evtm  in  the 
case  0/  there  hatfing  been  a  break  in  the  continuHij  of  the 
licence. 

Decision  of  the  Court  of  Appeal  (ol  W,  R,  38,  [19021 
2  K.  B.  740)  r^veraed. 

Fteer  v.  M array,  [1894]  A*  0*  576,  diitingui^hed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Collins,  M.E,,  and  Mathew,  L.J.,  Cozens- 
Hardy,  L,J,,  diss*^nting)  (reported  51  W.  B,  38, 
[1902J  2  K.  B.  467),  reversing  a  judgment  of  the 
DlTiaioual  Gfiurt  (Lord  Alveratone,  L.0»j*,  aud 
Lftwranoe,  J.)  (49  W.  B*  559,  [1901]  2  K.  B.  740), 
The  appellant  was  the  tenant  and  oecapier  of  the 
Council  Inn,  and  was  licensed  in  reipeot  thereof  for 
the  sale  of  b^er  by  retail  to  be  oonsumed  on  or  off  the 
premises*.  On  due  notice  of  objection  the  respond- 
ents,  who  were  the  UcBnaiug  justices  for  the  city  and 
connty  of  Manchester,  in  Spptember,  1900,  refused  to 
renew  the  appellant's  licence  on  the  ground  that  the 
pre  mixes  were  not  of  the  necessary  annu^tl  value. 
The  Couneil  Ion  was  orif^inally  lioensed  in  1S63,  and, 
^ith  the  exception  of  a  brC'^k  of  two  days,  was  oon- 
f.inuously  licensed  until  September,  1900,  and  it  was 
found  in  the  case  iirttted  that  the  annual  vaiu^^  if  the 
house  exoeed*'d  £15,  but  was  levs  thau  £30  The 
Court  of  Appeal  held  that  as  there  had  bee&  a  break 
in  the  continuity  of  the  lioei»ce  by  the  renewal  haviog 
be«^n  refused  siDce  the  Licensing  4ct,  1872,  the 
requiremput  as  to  annual  value  (for  Manchester  £30 
per  anoum]  imposed  by  section  45  applied^  and  there- 
fore upheld  the  refusal. 

Jlijfm  liaici,  K,0.^  Avor^^  KM*t  *«id  Itandolph,  for 
the  ftppeUftat. 

a  E,  RuaKllt  KM.,  and  T.  F.  Bynye,  for  raspou' 
dents, 

Frter  y.  Murray,  [1894]  A  C,  576,  was  referred  to. 

Earl  of  HALaBUBY,  L.C— 1  think  it  unnecessary  to 

discuss  Freer  v,  Murray ,  which  was  decided  in  this 
Houie,  became  it  appears  to  me  that  the  question 
which  we  have  to  determine  is  one  entirely  apart 
and  distiUGt  from  the  question  which  then  arose, 
I  am  myself  disposed  to  follow  almost  liter^Uy  the 
decision  of  Co^^us-Hardy,  L.J.  The  qnestion  here, 
and  tbe  only  queidou,  has  relation  to  tbe  capacity  of 
the  house  to  receive  a  licence.  The  cspacity  of  a 
house  to  receive  a  licence  is  settled  by  the  Act  of  1840. 
The  qaestiou  wnioh  arises  here  is  whether  that 
capaoity  to  receive  a  licence  has  been  altered  by  the 
AcL  of  iS72«  I  have  to  look  at  both  statntea,  and 
unless  I  am  able  to  fix  an  incapacity  by  statute  upon 
this  house  it  is  obvious  that  the  capacity  to  receive  a 
linence  remains  where  it  was,  I  agree  with  Cozens - 
Hard]^,  L.J.,  that  there  are  no  words  which  render 
this  house  incapable  of  receiving  a  licence  except 
words  from  which  this  House  is  in  terms  excluded. 
The  resulti  then^fore,  must  be  that  the  capaciey  to 
receive  a  licence  remains.  Apart  from  the 
questions — somewhat  pu^zlmg  aud  difficult  ques- 
Bo  us  that  arise  under  the  other  heads  which 
have  been  brought  by  way  of  analogy  before  your 
lordships,  it  appeu^  to  me  that  upon  the  most 
ordinary  principles  of  constrnction  we  are  bonnd  to 
construe  these  words  as  we  find  them ;  and,  as  the 
learned  counsel  very  justly  said,  there  is  no  justifica- 
tion  here,  where  the  language  is  clear  and  unam- 
biguous, for  iotroducitig  ai>y  other  words  into  the 
statute  than  those  which  we  ind  there.  As  a 
matter  of  general  principles  of  construction  I  very 
much  deprecate  going  outside  the  language  of  the 
statute  to  find  some  meaning  for  the  wordi  other 
th&n    that   which    the    words    themselve#    in  their 
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Houas  OF  Loads. 


Ioo«  v»  Shahit  Aim  OnmBs. 


HOUiB  OW  liOBDS* 


Of<^iDary    And    DfthirAl    oonstruotion    iugsfeet.       At 
tbe  time  of  the  pasBUiij  of  tb©  Ac>,  for  aome  reniona 
(whetber  good   or  bad    TeA»OD«  is  immaterial)   tbe 
Legifllfttnre  thrugbt  it  rigbfc  to  draw  a  dwtinetion 
between  two  different  setn  of  botiflea^  not  as  rei^arda 
tbft    juriadiction  of   tbe   magistratfia  in  jud|dng  ia 
respeot  of  tbo  goodneaa  ot  Tiadiieia  of  tbe  tenant, 
or  Mm  fiMicM  or  nnatDf^aa,  of  of  tliere  being  a  want  in 
tbe  peigbboiarbood  of  licenaed  houaM,  bat  a  distioc- 
Mon  in  reBpect  of   ttio   material   cooi^tructtoE  of  tbe 
Honsf^a  tbemsflvea*    The  L*'gislature  determined  that 
tbere  alioiild  be  two  clasaea  of  houseH,  one  of  which 
Bboald    be    capable    of    Tec^iving    &    licence  if    the 
magistratei  thong ht  fit*   and  the  other  not,      Tbe 
eimpie  queftti^n  before  ua  in  tbi»  appnal  ia.  Within 
which  of    thoie  daasea   doea   thiB  bouse  come  ?    It 
appears  to  me  to  be  almo*t  impoaaible  to  argae  that, 
without  introdudng  a  conaiderable  number  of  qualify- 
ing worda  into  tbe  languaite  of  the  itatnte,  yon  can 
Bay  that  thia  house  ia  disqualified  from  receiviug  a 
lioence  if  tbe  magiatratea  ao  tbiiik  fit.     Under  these 
circamitaDceB,    aud   for  the  reaaoni  which    I    have 
give^n,   I  agree  with   Lord  Aberatone,   L.C.Jv   aud 
Ijftwrance,  J.,  and  Coiena-Hardy,  L.X,  and  diaagtee 
with  the  learned  judgea  who  have  tiiken  the  oppoiite 
view.    Tbe  oulv  objection  which  I  entertain  to  the 
laoguagfl  of  tbe  Lord  Chief  Justice  io  ifiving  hia  judg- 
ment is  tbie :  Tbe  Lord  Cbief  Juitice  sc'etna,  in  some 
way  or  othi^r*  to  try  to  get  over  the  int**rval  of  two  day  a 
by  i*ay in  g  t  h  at  it  waa  a  aubitan  tial  con  tinu  an  ce.    No  w . 
if  it  was  neoeaaary  to  hav*^  a  continuity  of  the  llc(*nce 
there  was  no  lucb  continuity  ;    it  cannot  be  denied 
that  there  waa  a  complete  br*-ak*      Bat  the  view 
which  1  eniertaiti  of  this  case  is  that,  not  ^itbatauding 
the  c -mple^e  bre»»k,  the  language  of  letstio!*  45  '»f  the 
Act  of  1872  19  too  clear  to  admit  of  doubt  tbat  this 
hou*e  was  qualifi«?d  within    tbe    meaning    o!    that 
aeution,     I  move  your  Lordships  that  tuejadgment 
of  tbe  Oonrt  of  Appeal  be  reversed,  and  the  judgment 
of  tbe  KiDg'a  Bent^h  Dividou  rt^stored. 

Lord  Mackaohtkii.— I  am  of  tbe  same  opitiion. 
The  conat ruction    adopted    by  OoUins»    M.R.,    and 
MatheWt  L  J,,  may  produce  a  more  reasonable  result^ 
and  one  more  in  harmony  with  the  courae  of  legisla- 
tion on  thiB   Bnbi6ct>  but  tbe  language  of  the  Act 
seems  to  me  too  clear  to  admit  ot  that  constmction. 
Tbe  second  clauae  of  section  45  of  the  Aet  of  1S72 
appears  to  divide  honsea  in  regard  to  which  an  appli- 
cation  for  a  licence  may  be  made  into  two  clasaea. 
Pirstt  those  in  regard  to  which  a  liceuc«  waa  current 
at  the  time  of  the  passing  of  the  Act  of  1872  ;  and, 
Beoondly*  those  in  regard  to  which  no  such  licence 
was  then  current.     As  regards  the  second  class,  tbe 
itatidard  of  value  was  to  be  raised,  whiie  the  brmiea 
in  tbe  former  class  were  left  as  they  were,  and  to  have 
the  benefit  of  the  old  atandard*     I  do  not  tbmk  that 
tbe  decision  of  this  House  in  Freer  v*  Murruy  compels 
your  lorftabipB  to  drpa^t  from  the  hterai  meaniug  uf 
the  words  in  the  second  clause  of  seoaon  45,  or  to 
intrtdttce  words  which  are  not  there* 

Lord  SHAJm.— I  am  of  the  same  OT>itji(>n.  I  only 
denre  to  say  that  I  construe  the  statutes  as  your 
lordships  have  done,  and  I  therefore  come  to  the  same 
result 


Lord  EOBBBTSOK.— I  entirely  agree.  The  section 
seems  to  mw  to  be  perfectly  plain  in  its  terms,  and  to 
fix  the  date  without  reference  to  the  oontinuauce  of 
the  licence  down  to  a  certain  time.  It  may  be 
expedient  or  not  to  fix  a  date  which  may  now  have 
come  to  be  pretty  remote  for  the  determiLing  of  the 
conditions  under  which  a  house  shall  be  disqnaliaed ; 
but  the  conclnaion  ia  tot  a  very  formidable  one,  for 
the  dif cretton  of  the  magiatrates  remains,  and  all  that 


IB  done  IB  to  leave  this  dau  of  booses  qualified  to 
receive  the  c^^nsideratiGn  cf  the  magiatrates  aa  uaier 
the  Act  of  1840.  The  argument  of  the  respondents 
really  rested  upon  two  grounds:  First,  it  was  argued 
iha^,  a  licence  b**ing  personal,  it  was  necessary  to 
cntisider  the  conttuusnoe  of  a  licence  in  order  to  give 
effect  to  the  statute,  but  the  Act,  in  sever al  of  lU 
sections  other  than  that  which  we  are  now  conaideting, 
expressly  sp^ata  of  houses  as  bei^g  qualified  as  well 
BS  of  iniiividiuih  being  qualified,  and  of  houaea  bemg 
disqualifiiid  as  well  as  of  indiviaualB  bemg  disqualified. 
The  other,  and  the  main,  ground  upon  which  the 
rcflpond(*ntfl'  argument  was  rested  was  the  judinnent 
of  this  Hone-^  under  another  section  of  a  diffffr^nt 
Act.  I  underBtand  tbe  theory  upon  which  that 
deoiflion  was  pronounced,  and  I  have  only  to  say  that 
the  phraseology,  upon  which  everything  turns,  wiaadh 
waa  used  in  that  case  does  not  occur  in  the  present 
instance,  and  accordingly  your  lordabips  are  entirely 
free  to  give  effect  to  the  plain  terms  of  the  AQt  now 
before  you. 

Lord  LUJDLEY.— I  am  entirely  o!  tbe  same  opinion. 
When  the  Act  of  1372  is  looked  at,  and  wbisn  the 
langua^  of  that  Act  and  tbe  language  of  tii©  Ant 
of   1869  are  compared,   it  appears  to  me  that  the 
Freer  v,  Murray  cannot  be  Safely  paid  to  be  case  of 
applicable  at  alL     Tbe  language  of  section  45  of  the 
Act  of  1S72  tuns  thus— it  it  awkwardly  expri-sa#a : 
**  Fremiaes  not  at  the  time  of  the  passing  of  thta  Act 
licensed  for  the  sale  id  any  intoxicating  hqnor  for 
cotjanmption  thereupon    ah^ll    nut    be    qualih^d    to 
leceive    a    licence    autbonaing    such    sale    unieis 
oertaiu  **  conditions  ate  satiahed."      Now,  ^^lew  « 
can  be  said  that  this  house  was  at  tbe  time  ol  tbe 
p*«Mng  of  the  Act  au  unliceiaed  house,  that  provisioiti 
Cannot  pos'ibly  apply.     I  agree  wita  oouns^  for  thj 
ri-apond^  nta  ihat,  in  cf^nstruii>g  ae^^tion  45.  you  mnrt 
also  look  at  the  definition  of  a  "house.'*     But  what 
we  have  got  here  is  a  bouse  which  wai  licenaed  m 
1872  and  was  licensed  at  the  time  when  the  rene^^l 
waa    applied  for.      Gouatruing   section  45    and  the 
defiuition  cUuse  together,  it  appeats  to  me  unpoaaWi 
to  say  that  thia  house  ia  one  of  those  m  whidi  ttos 
condition  as  to  extra  value  baa  to  be  complied  witb. 
Then  we  oome  back    to  thia  question  :    Doei  thai 
break  which  unquestionably  occurred  in  1886  lendM 
this  bouse  an  unlicensed  house  ever  since  ?     I  cannot 
BO  regard  it.     There  may  have  been  some  irregularity, 
there  may  have  been  tome  oversight,  there  may  have 
been  even  a  technical  want  of  juriadiotion  ;   but  a 
bouse  which  was  licensed    in    1868,   and,    with  tht 
exception  of  two  days  in  1886,  baa  been  Hoenaid  e»« 
since,  cannot,  to  my  mind,  be  treated  as  an  mnUoenioa 
house  in  1872.    The  problem  which  we  have  to  i«a« 
now  did  not  rise  in  Freer  v*   Murray.     In  that  eaae 
tue  house  had  not  a  licence  when  the  renewal  was 
aupbed  for.    The  effect  of  a  break,  followed,  as  in 
thi^  case,  by  a  succeasion  of  new  licences  or  rene*iJ^ 
was  not  before  the  House  on  that  occasion,  and  had 
not  to  be  considered.    The  case  was  a  sinmleosie  flf 
a  new  liceuce.     H^re  there  waa  a  Ucence  boUi  wbaa 
tbfi  Act  pasaed  and  when  application  was  maie  fjr  a 
renewal :  the  difftjrecoe,  to  my  mind,  is  mauiieit. 

Jiifigmmt  apfmled  from  tcmrAsd,     Jn&jmeni  of  tMt 
King'i  Bench  Divisim  m^tortd* 

8t*lioitors  for  the  appelant,  B.  B.  Whmiley,  Son,  * 
Daniti,  for  CobbeU,  Wheler,  dt  C&bheU^  Mancb«t«r* 

Solicitc^ra  for  the  respondents,  Cfowd^h  ViMfd,  ^ 
Otdhain,  for  Ilmkin,  liahi/,  *f:  BtcHon,  Manchester- 
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PaivY  Oouwoo* 


^ittiB  iJTcumtl. 

(From  (A«  Court  of  Appeed/or  Ontitrio.) 

July  28,  1903. 

GeATES  it  Go.   m  OO&BIS.  (a.) 

CapyrigM — B^'ne  arts^Picturea — United  Kingd&rti — 
Fine  Ark  Copyright  Act,  1862  (25  .&  26  Vid,  c,  68). 

Tht  Fine  ArU  Copyright  Adt  1862»  coji/ers  on 
Briii4h  iubf^3  and  ptrson^  reiidcnt  in  the  British 
dominiima  coptfright  in  pictures^  dratainfjMf  and  phcto- 
ffrapla  in  the  United  Kingdom,  hut  not  beyond  that  aren^ 
Nor  h  ihii  altered  hy  the  Canada  Copyright  Act,  1875, 

Ffinting  suck  copyright  picture$  in  Canada  i»,  there- 
fore,  in  no  vfay  prohibited  hy  the  Fine  Arii  Copy  right 
Act;  to  obtain  protection  the  pictures  mmt  he  regu- 
Jered  under  the  Vamidian  lawa^ 

Aliped  bj  apeQial  U^Te  from  the  Court  of  App^ 
for  Ont&d^« 

The  facts  are  given  in  tbeir  lQrdBliip&'  jadgment. 

MtUdane^KM,,  Scrutton,    JT^Cand  BtveUf  for  tbe 
appeUftQtt. 
^entoii^  for  the  raspondent* 
I'be    judgment    of    their    lordahipa    (Lorda   Mac- 

ITAGHTEN^    8  HAND,    EOBBRTaoJ^,    LlKBLET,    and    Bit 

IfiTnUB  WlLSOM )  Wets  delivered  by 

Lord  LmDL^Y*— The  appellants  and  plaint i'a  in 
ihtB  cBie  are  the  registered  owners  of  tbe  copyright 
of  m  picture  called  '*What  we  have  we*ll  hold/* 
They  acqoired  this  copyright  nnder  theitatute  25  &  26 
Tict,  0.  6d«  comnioiily  c^ed  the  Fine  Arte  Oopyfigbt 
Act,  1862,  They  have  not  oomplied  with  the 
Canadian  Ck>pyright  Act,  and  have  acquired  no  copy- 
right in  Canada  apart  from  the  copyright  to  whioh 
the  Btatutea  of  the  United  Kingdom  entitle  them. 
The  defendant  is  a  printer  and  publiaher  io  Ti>f  onto, 
and  he  hat  prioted,  published,  and  iold  in  Canada 
csopiis  of  the  plaintiff**  picture  without  obtaining 
any  licence  from  them.  The  plaintiff ^i  eompUiued 
of  thia  as  an  infringement  of  their  copyright,  and 
they  inatitnted  legal  proeeedioge  in  Canada 
ogatDtt  the  defendant  for  an  injucction  and 
damages.  The  caae  wai  heard  in  the  High  Court 
of  Ontario,  and  the  plaiutiffa'  application  for  an 
iojoDCtion  waa  diBmiaaed  with  ooata.  An  appeal  to 
the  Bivimonal  Court  was  unHuoeefiifaL  A  further 
ajipeal  to  the  Court  of  Appeal  met  with  no  better 
fate*  The  courts  in  Canada  decided  that  the  plaintiffs 
had  nq  copyright  in  Canada,  The  present  appeal  has 
been  bronght  in  order  that  tbits  decision  niay  be 
reconsidered  and  finally  reviewed^ 

TbequefttioQ  dependa  »■  ntirely  on  the  true  construction 
and  effrct  ofllieActofl862  before  referred  to.  Other 
Htaluiea  were  called  in  Md  by  the  appellauts'  counsel 
and  will  bt  noticed  presently,  but  they  do  not  extend 
the  rigbta  ooof erred  by  the  Act  of  1862, 

T*ie  Act  of  1862  begii^s  by  reciting  (aa  their  lord- 
ahips  believe,  quite  accurately)  that  the  authors  of 
paintingfl*  dra^iogs,  and  photographs  had,  as  the  law 
then  stood,  no  copyright  in  such  worka,  and  that  it 
wm  expedient  to  amecd  the  law  in  that  respect.  Then 
follows  section  1,  which  oot>fera  copyright  in  auch 
work  a  on  their  authors,  being  British  subjects  or 
resident  witbia  the  dominious  of  the  CfOwn.  Copy- 
rights  in  stich  works  and  a^sigamenta  of  auch  copy- 
fighta  ha^e  to  be  registered  in  Btatiooers'  Hall;  and 
tto  one  tfl  eoititled  to  the  benefit  of  the  Act  until 
regiitrfttion  (section  4) ;  penalties  are  imposed  on 
psraons  who  infringe  such  copynght  (see  aeotioni  6, 

(«•)  Reported  by  C.  H*  Geabtoh,  Esq.,  Barri«t«r- 
at-Iiaw* 


7,   and  8) ;    faoQifies  are    given    for  obtaining  in- 

juBCtionfl  {section  9) ;  importations  into  the  United 
KiBgdom  are  prohibited  (sec Hon  10) ;  the  remedy  by 
action  for  damages  is  preaerved  (section  11) ;  and  the 
then  Intamationai  Copyright  Act  {7  &  8  Viot*  c.  12} 
is  incorporated. 

The  Act  of  1862  oonfera  on  British  subjects  and 
persons  resident  in  British  dominions  copyright  in 
pictures,  drawings,  and  photographs.  8ueh  copy- 
right extends  to  the  whole  of  the  United  Kingdom. 
Bat  there  is  not  a  word  in  the  Act  to  indicate  any 
intention  on  the  part  of  the  Legislature  to  extend 
thelimita  within  which  the  copyright  is  to  be  enjoyed 
to  any  part  of  the  British  dominions  outside  the 
United  Kingdom.  There  are  clauses,  especially 
section  4,  relating  to  registration,  and  aeotion  10, 
prohibiting  importation,  which  iiegative  any  snch 
such  intention.  In  the  absence  of  language  clearly 
ahowiiiLg  an  intention  to  confer  copyright  in  such 
doniinions,  their  lordships  are  of  opinion  that  the 
plaintiffs'  oont^^nfcion  cannot  he  supported. 

Thia  view  of  the  Act  is  by  no  means  new.  It  waa 
adopted  in  Tuck  ^  Som  v.  Frie$Ur,  L,  B,  19  Q,  B,  D. 
629,  in  which  the  effect  of  non-registration  and  of 
the  penal  clausea  had  to  be  considered.  The 
appellants'  counsel,  however,  called  in  aid  some  other 
flUtutt^a,  wnd  notably  the  Canada  Copyright  Act, 
1875  (38  &  39  Viot,  c.  o3),  s,  3,  and  the  Intemational 
Copyright  Acta, 

The  Canada  Copyright  Act,  1875,  doea  not  by 
aeotion  S  make  the  Canadian  Act  set  out  in  the 
schedule  an  Imperial  Act  applicable  to  Canada,  The 
lection  simply  remove  a  a  difficulty  which  had  arisen 
in  Canada  by  reason  of  section  91  of  the  British 
Korth  America  Act  and  some  Orders  in  Council, 
Copyright  is  placed  by  that  Act  under  the  Dominion 
Legislature ;  and,  having  regard  to  some  Orders  in 
Council,  it  was  doubtful  by  whom  the  Act  in  the 
schedule  should  be  assented  to.  The  effect  of  the 
Act  was  o^maidered  by  the  Court  of  Appeal  for 
Ontario  in  Smile»  v,  Bel/ord,  1  Out.  App,  Eep,  436, 
and  it  is  plain  from  that  case,  and  indeed  from  the 
Act  itaelf ,  that  it  in  no  way  aasista  the  plaintiffs. 

The  International  Copyright  Acts,  and  especially 
the  Act  of  1886  (49  &  50  Vjct.  c,  33),  were  relied 
upon  with  the  view  of  showing  that,  unless  the  Act 
of  1662  «fere  held  to  confer  copyright  not  only  in  the 
United  KiuRdcm,  but  also  in  the  British  dominions, 
unforeseen  anomalies  would  arise ^  and  those  Acts 
would  not  have  the  effects  intended  under  the  Berne 
Convention.  It  is  unfortunately  true  that  the 
International  Copyrights  A<^  and  the  Beroe  Con- 
veniiou  give  rise  to  many  aerious  difficulties  when 
they  have  to  be  applied  to  particular  cases.  But 
their  lord»<hipa  are  unable  to  discover  any  language  in 
those  Acta  which,  without  more,  extenda  the  area  of 
the  copy  right  conferred  by  the  Act  oi^  1862  on 
Britiih  subjects  and  persona  resident  in  British 
dominions,  to  o&y  country  beyond  the  limita  of  the 
United  Kingdom, 

The  short  result  is  that  those  who  want  copyright 
in  Canada  for  paintings,  drawings^  and  pfaotographs 
must  cibtain  auch  copyright  by  complying  with  the 
laws  of  that  country.  There  is  no  difficulty  or 
expense  worth  mentioning  in  doing  this. 

Their  lordthips  wDl  therefore  humbly  advise  hii 
Majesty  to  dismiss  this  appeal,  and  the  appellants 
mnat  pay  the  costs. 

SoUmtora,    Eardletf    Edi    A   EulUrt;    Blaht    rf 
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BoYGi  «i  Matos,  Aa,  OF  pADDorOTav  Ajri>  Ahothse. 


Court  of  Afwmmjl, 


/ir       >,  ^^Ti^'*'''  ^^'  J  Maj  6 ;  July  26, 

Cozene^HardF,  liJJ.)  J  ^*'"**" 

BoYOE  t\  Mayor,  Aldermsn,  and  Colr^rGtL£lOBs  of 
THE    Metbopoutan     Bobouoh     COUHOrL     OF 

FADDIirGTON    AND    AnOTHEB.    (a,) 

Local  government  —  O^yen  ipace — Hoarding ^A  djoining 
kindawner— Access  0/  lufhl—BmhUng  — flight  io  sue 
fifiih out  join ing  A  Uorae^ ►  &fineTal-^Metr'*pi>lt'tiin  Ope n 
Spttce*  Ads,  mi  (iO>  41  VicL  c.  M).  s.  1  ;  18SI 
(44  it-  45  Vid.  c.  34),  b.  5;  1^87  (50  tl&  51  Ftct,  c.  32], 
d.  4 — i?r*«iied  Burial  Groun^U  Ad,  18t44  (47  ^  48 
FiV*,  c,  72),  8.  3. 

j1  Zcwra^  uufWii^  hm,  under  the  Metropolitan  Open 
Spacu  Ads,  1877,  1881,  and  1887,  and  the  nisuMd 
Burial  Grounds  Adt  1384,  control  over  opefi  tpoees  /ar 
limited  purposes  ordv.  It  cmmot^  for  exampQ,  use  iU 
{nter^$i  in  a  disused  burial  ground  either  far  the  purpose 
of  compelling  an  adjoining  owner  to  give  ihe  puMtC  a 
fight  of  way  elsewhere  or  to  prevetU  the  ticquisition  by  an 
adjoining  owner  of  any  rights  in  resped  of  any  new 
hmlding  he  may  erect. 

B.t  un  adjoining  landownwp  ereded  JttUs  ov^looking 
an  open  spuee*  Tht  loail  authority  threatened  to  erect  a 
hoarding  in  the  open  spaee  tMch  would  interfere  vfith 
B.^a  lighis^  B>  thereupon  br&ught  an  action  for  aii. 
injundion^  to  restrain  the  council  from  erecting  any  such 
screen  as  tmuld  interfere  or  cauie  damage  to  himself  and 
the  tenants  of  his  fiats. 

Held^  that  B*  wtis  entitled  to  an  injuTiotion* 

Judgment  0/ Buckley,  J.  (51  W.  IL  109),  ret^t^sed. 

Appeal  from  the  decision  of  Buoklaf »  J.  (repotted 
51  W.  E,  109), 

Tbe  faotB,  which  are  m%  forth  f  ally  in  the  report  of 
thfi  oaae  in  the  court  below,  briefly  w*»r©  aa  foUowi : 

The  churchyard  of  St  Mary's,  Paddiagtou,  had 
becrica#a  disused  burial  ground  within  the  lueauiag 
of  the  Metropolitan  Open  Spaces  Acts  of  1877,  1881, 
and  1887 1  aod  of  the  Disused  Buticil  Grounds  Aot^ 
1884 :  and  by  virtue  of  tho«e  Acts,  and  of  an  inden- 
ture of  April,  1892,  made  between  the  Tic  at  of  the 
pftrisb  (who  was  one  of  the  defendants]  and  the  Vestry 
of  Paddington  (who  were  the  ppedecesftori  in  Title  of 
the  defendant  borouf^h  eouocil),  and  of  a  facoltj^ 
granted  by  the  Bishop  of  London  ia  Disoeoiber, 
1892,  the  defendant  borough  oounoil  had  the  control 
and  management  of  the  churchyard* 

The  plaintiff  was  the  owner  of  land  in  the  parish 
of  Faddington,  and  be  bod  latoly  erected  blocks  oi 
flats  adjoicing  the  churchyard  uid  contaLoing 
nnmerous  windows  which  overlooked  the  church- 
yard. 

In  January,  1901,  the  defendant  borough  counoil 
propoied  to  erect  a  hoarding  or  acreeu  in  the  church- 
yard in  froDt  of  the  windows  of  thti  plaintiff's  iiatS} 
wMob  would  have  had  the  effect  of  darkbuiug  thetn. 

The  plaintiff  tbereupon  brought  this  action,  daim- 
iug  aa  in  junction  to  restrain  the  defendanti  from 
erecting  any  acreen,  wall,  or  building  iu  the 
churchyard  ao  as  to  occaiion  nuiHance^  aunoyarjce,  or 
damage  to  the  plaintiff  and  the  tenants  of  the  fl^t^, 

Bucklf^yi  J.,  dismissed  the  action*  He  held  that 
the  proposed  hoarding  was  oot  a  '*  building  "  such  as 
the  Dorough  council  wf ra  precluded  from  erecting 
within  the  meaning  of  the  said  Acts,  and  that  the 
A  aid  Acts  did  not  create  any  easement  of  light  for  th^ 
benefit  of  adjoin! ug  ownert. 


{a,)  Eeported  hj  £, 


£»  Oampbsll,  Esq.,  Barmter* 
at-Law, 


The  plaintiff  appealed. 

The  appeal  came  on  for  hearing  on  th«  6th  of 
May,  1903,  when  the  oourt  ordered  the  matter  to 
stand  over,  partly  in  order  that  the  Attorney -General 
might  be  c consulted,  but  chiefly  in  the  hope  that  tb^ 
pajttiea  might  come  to  a  settlement. 

A  settlement  not  having  been  arrived  at,  the  matter 
affain  csme  before  the  court  on  the  26th  of  July, 
1903;  the  Attorney -Qeneral  being  then  joined  as  a 
oo*pliuntiff. 

Asthury^  K.O-t  and  Mark  ^Eowjer  for  the  plaintiffs, 
^^There  is  an  express  provision  in  tbe  statutes  that 
the  vestry  shall  bold  for  the  purpose  of  public  enjoy- 
ment and  for  that  purpose  alone.  They  cannot  hold  | 
It  for  tbe  purpose  of  exacting  an  involuntary  con- 
tribution from  the  owner  of  an  adjoining  btdlding. 
(They  referred  to  the  Acti  in  qusstion.) 

H.  Terrell,  K.U.t  and  T.  A.  Nash,  for  the  borough 
counoU. — Tha  loc%l  authority,  under  section  4  of  tne 
Mwtropolitan  Open  Spaces  Act,  1881,  ia  b>und  to  bold 
ttiis  otiuTphyard  so  that  it  ia  aoceaaible  to  the  publio 
as  an  op^n  Bpftoa.  If  the  connoil  have  no  power  to 
prevent  builders  erecting  huge  blocks  of  building! 
roaud  this  open  space,  then  this  open  space  aa  aa 
open  space  is  seriously  injur«d.  The  Counoil*!  { 
duty  is  to  provide  for  access  of  air  and  aoceis  of  light. 
The  interests  of  the  publia  are  not  interfered  with  bj 
tbe  erection  of  a  soreen,  nor  is  such  a  soceen  m 
"  building  "  within  the  terms  of  the  Act 

C  j4,  Montague  Barhw,  for  the  Ticar  of  F^ddlng- 
ton,  when  asked  by  the  court  whether  he  wiabed  to 
disclaim  any  oonitection  with  the  action ^  refused  to 
diiclaim,  but  urged  that  the  injonation  should  not  hm 
directed  againat  him* 

Yauohan  Williams,  L J.— 1  will  deal  in  the  first 
instance  with  tbe  case  mode  against  the  Vtcar  of  St* 
Mary^fl,  Paddington.  Now  we  know  that  he  took  no 
part  as  vicar  m  the  threat  to  erect  thin  hoarding. 
We  think  that  as  against  him  there  is  no  cause  of 
action,  and  therefore  against  him  the  action  is  dia- 
missed.  And  we  think  that  under  the  drcumstonoea, 
we  ought  not  to  interfere  with  tbe  order  for  ooats 
made  below  as  far  aa  the  vicar  is  oonoemedt  That 
ouly  refers  to  tbe  proceedings  below.  At  to  tba 
prooeedings  in  tbe  Court  of  Appeal  we  do  not  think 
that  the  vioar,  having  regard  to  what  ha'l  happened 
here,  ought  to  have  auy  co^ts  of  the  appeal,  so  that 
in  respect  of  the  appeal  as  between  the  plaintiff  and 
the  vioar  there  will  be  no  costs  on  one  side  or  thf 
other. 

I  now  propose  to  deal  with  the  oase  as  against  the 
Borough  Council  of  Paddington.  We  have  got  thusir 
defence  and  they  tell  ua  in  the  fourth  {wrogimib 
that  ^'  the  action  of  the  defendants  in  threatenmg  to 
erect  the  said  soreen  has  been  takes  solely  in  per- 
formance of  their  public  duty  as  trustees  by  virtue  of 
the  said  Acts,  and  the  sole  purpoas  of  erection  wa«  to 
prevent  the  plaintiff,  as  the  owner  or  occupier  of  land 
adjoining  the  said  churchyard  from  acquiring  any 
right  of  light  or  air  which  would  diminish  or  in* 
jurionsly  affect  the  enjoyment  by  the  publio  of  the 
said  churchyard  as  an  open  space," 

Now,  wh«^  tbat  matter  came  on  for  trial,  it  wa« 
attempted  to  be  set  up  on  behalf  of  the  pULatiff  that 
the  proposed  erection  by  the  borangh  council  of  this 
screen  was  an  act  which  wt4S  not  covered  by  tb«sf 
authority  in  the  Acts  wbtoh  determine  tb^r  duties  at 
trustees,  and  also,  it  was  suggested,  that  tne  enection 
of  a  screen  of  this  sort  would  octutilly  affect  the 
enjoyment  by  the  public  of  the  church  yard  a^  an  op«n 
space.  When  that  objection  was  made  by  the  pLtfo- 
tiff  it  wai  said :  *'  It  does  not  lie  in  your  mouth  Ma 
private  individual  to  set  up  that  oaie.    It  may  b« 
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that  whftt  we  art  doing  ii  bef ond  our  power p  hairmg 
fegatd  to  tlie  Acti  of  Parliamenti  &itd  it  m&j  be  that 
tbBfct  which  we  ar©  doing  tends  to  inter  fore  with  and 
dim^niflb  toe  enjajnieut  by  the  public  of  this  open 
spaoOp  but  that  ia  a  complaint  whioh  &  private  citizea 
oamiot  makri,  vud  the  Attorney -Q^n«<rml  is  not  a  party 
lo  thn  action.**  Wheu  the  matter  cam  a  before  ui  we 
wera  of  opinion  that  thJB  qaeation  of  whether  ptibtic 
rights  had  been  interferwd  with  or  whether  the 
borough  conncil  had  exceeded  their  statu  tor?  dmtieSi 
was  «u  Kmport^mt  question  to  be  determined  before 
we  could  decide  thiii  matter.  After  Sxat  making  a 
yaia  attempt  to  get  the  matter  settled  as  between  the 
borough  oouocil  and  the  plaintiff  ao  as  to  aroid  any 
further  litigatir^n,  we  thought  it  our  duty  to  lay  t^at 
the  Attorney -Geo  eral  ought  to  be  approached  ia  order 
that  he  might  jodge  whether  thia  was  a  case  in  which 
be  thought  he  ought  to  be  added  as  a  xj^Alatiff.  And 
upon  the  Attorney- Qeueral  being  so  approached,  he 
was  of  c^pinion  that  he  ought  to  be  added,  and  he  was 
accordingly  added.  Therefore  we  are  uow  in  a 
position  bo  determine  the  question  really  as  between 
the  Attorney- General  as  representing  the  public  and 
the  borough  council. 

In  onr  judgment,  what  the  borough  council  are 
now  threaten  in  g  to  do  is  inconsistent  with  their 
dutiei  hsTiDg  regard  to  the  statutes  governing  those 
do  ties,  I  wUl  now  deal  with  those  statutes  in  so  far 
«■  it  is  neoeesary  in  this  case.  I  do  not  thinV  I  need 
touch  upon  the  Act  of  1877*  exaept  to  call  attention 
to  the  words  of  the  Ist  ieotion,  where  the  local 
authorities  are  "to  hold*'  these  open  spaces  "in 
trast  for  the  perpetual  use  thereof  by  the  public  for 
exercise  and  recreation/*  Then  one  comes  to  the  Act 
of  1881  with  its  dt^finition  of  an  open  space,  and  the 
Motioni  dealiog  with  the  aoquisition  of  land  for  the 
piifpo«e  of  these  metropolitan  open  spacas.  Section 
3  if  the  really  important  section^  oontaining,  as  it 
domf  the  powers  of  the  managers  of  these  open 
•paoea. 

I  think  that  in  erecting  these  btuldings  the  borough 
oooocE  are  holding  and  administering  this  open 
Moe  for  a  purpose  other  than  the  enjoyment  of  it  by 
tkm  public  in  an  open  condition.  And,  speaking  for 
myielf  f  I  think  that  that  which  they  ate  prop-^sing  to 
do  would  in  all  probability  really  interfere  with  the 
enjoyment  by  the  public  of  this  open  epaoe.  I  wish 
to  a^d  that  I  am  not  disposed  myself  to  adopt  the 
Tiew  which  Buckley,  J,,  did,  aud  read  the  word 
"  boildiDgi  "  in  the  limited  way  in  which  he  read  it 
in  bis  iuf^ment.  One  has  soma  sort  of  light  thrown 
upon  the  Umitation  of  the  authority  of  these  trustees 
when  one  comes  to  the  words  as  to  enclosur#«  The 
ftinijiiiitrators  of  tha  open  space  are  entitled  to 
eniOlota  the  open  space  with  proper  railings  and  gatas» 
and  in  my  judgment  they  have  no  right  ta  enclose  it 
whoUy  or  partly  with  a  screen  of  this  sort. 

Under  these  circumttances,  in  my  opinion^  tha 
plainttIF  succeeds  in  this  actfoUt  ^nd  onght  to  have 
the  oo«ti  of  this  appeal  and  the  costs  below. 

BOMBB^  L  J,--I  agree. 

00SSIRB-Ham>t,  L.J. — I   agree,     i  onJy  wish  to 

ad  this :  That  I  do  not  desire  to  base  my  judgment 

^  ipon  any  ^iew  as  to  whether  this  screen  or  hoarding 

"^10  or  is  not  a  building  within  the  meaning  of  this 

■aotion.     It  seems  to  me  that  this  matter  may  be 

dsalt  with  on  much  broader  grounds  than  that,    ^ha 

dli&iefcooaucilor  the  borough  oouncilj  as  it  is  now,  have 

oocitrol  over  this  ^pace  for  strictly  limited  purposes. 

It  ii  to  be  held  and  administered  by  the  doucclI  in  tru^t 

to  allow  it  for  ^e  use  and  eujoyinent  of  the  public 

in  an  open  condition  free  from  buildiogs  and  under 

I  proper  control  and  regulations  and  for  no  other  pnr- 

|pot«i,  and  the  snbeeqnent  words  which  authoriz^e  the 


enclosure,  draining,  levelling,  and  so  on,  and  the 
doing  of  all  such  other  works  and  thingi,  is  further 
limited  by  the  words  at  the  end—*'  such  ai  may  be 
requisite  for  tha  purposes  aforaaaid.*^  Under  those 
words  it  wontd  be,  I  apprehend,  competent  for  the 
board  to  eri-et  a  tooKhouse  for  the  gardeners  or  for 
auytbiog  which  was  requisite  for  the  purpose  of  the 
eojoyment  by  the  public  of  snoh  open  ipaoe,  but  it 
seems  to  me  that  it  is  not  competent  nuder  the 
powers  conferred  by  this  section  to  nse  their  interest 
tn  the  disused  burial  ffround  either  for  the  pnrpoie 
of  c  ^mpi^^lling  the  adjoming  oivner  to  give  the  public 
a  right  of  way  elsewhere  or  to  prevent  the  aqquisition 
by  an  adjoining  owner  of  any  rights  in  respect  of 
any  new  building  he  may  erect.  It  would  not  be 
proper  on  my  part  that  I  should  go  ovar  the  ground 
which  has  been  covered  by  Vaughan  Williiims,  L.  J., 
but  X  may  just  say  as  to  the  form  of  order,  we  think 
that  tha  injunction  should  go  iu  this  form  :  That  the 
defendants  should  be  restrained  from  holding, 
administering,  or  naiug  the  disused  burial  ground 
in  quastiou  for  any  purposes  other  than  the 
purposes  pointed  out  in  that  beiialf  by  section 
5  "^_ then  putting  this  in — **and  in  particular 
from  using  the  said  ground  for  the  purpose  of 
erecti^ng  thereon  any  building  or  screen  to  prevent 
the  access  of  light  coming  over  the  said  ground  to 
the  pUintifTs  windows,  provided  that  uothicg  in  this 
injunction  is  to  prevent  the  defendants,"  from  enclos- 
ing, and  so  on,  following  the  subsequent  words  in  the 
section. 

Apptttl  ulloiiied^ 

Solidtort,  Cheaton  iG  Sons ;  J.  H*  Hortin, 


i^f      ^  ^^w-,?^  ®*  ^^'  A  I  ^^^^  30  :  July  1. 

(Taughan  Williams,  Bomer,  and  J  jg^g     ^ 

Stirlingt  I/.JJO  1 

laLTNtJTON  C0KPOK4TIOlf  V,  LolfDON  SOBOOL 

Loral  govffrnmmt^Lamk  taken  CQmpuh(iriljf-~'A98€ii' 
rtifni/i/r  poor  rait-^LmhiUty  for  dtficitncy  in  getteral 
rate^F^ands  Clauses  Cansotidation  Aci,  1946  (8  *&  9 
Vict  c.  18),  fl.  l^n—Lmdon  CHmrtimer^  Aid,  18^ 
(62  d:  03  VkL  c  H).  ».  10  (2). 

Sedion  10  of  the  London  QmemTn^ni  Ad,  1899,  i wider 
whidi  the  fjemral  rate  and  pom*  rate  are  to  he  madf  and 
hvmt  aa  mt  rat^>  as  if  it  viere  a  poor  rate,  does  not 
increase  the  UabiHttf  imposed  hj  section  US  i/  £A«  LawU 
Clamu  OmuolidaXion  Ad^  1845,  on  p/rormt^t  of  under- 
tmMnga  ^  make  fffiod  the  deficiency  in  the  fioor  rate  cawsd 
htj  their  taking  lands  for  /A«  parpc^e^  of  their  under- 
Uiki thj,  and  thiy  are  onlg  liabUtamake  good  the  deficieticy 
in  that  pn^poriion  of  the  general  rate  which  represent* 
the  poor  rate^ 

Decision  of  Wright.  J.  (51  W,  H.  265),  a£inmd. 

This  was  an  appeal  from  a  deciiion  of  Wright,  J. 

(reported,  51  W.  R.  2.^6,  [1902]  2  Ch.  701). 

The  facts  are  fuliy  stated  in  the  report  of  the 
ease  in  the  court  below,  and  it  is  enough  to 
say  here  that  the  question  was  whether  section 
10  of  the  London  Government  Act,  1899,  which 
enacted  that  the  general  rate  and  the  poor  rate 
ore  to  be  made  and  levied  as  one  rat©  as  if  it  were  a 
poor  rate,  imposed  any  fresh  liability  upon  the 
defendants  as  promoters  of  undertakings  under  the 
Lands  Clauses  Act,  1845,  so  as  to  make  them  liable 
to  make  good  the  deficiency,  in  the  general  rate  as  a 

(a.)  Reported  by  J,  I.  ftnai^mo,  Ksq.,  Bamstei- 
at-Law, 
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whole,  oansed  by  their  taloDg  lands  for  the  purposes 
of  tiieir  nndertaldng,  and  not  merely  the  defioienoy  in 
gQ.6h  proportion  of  the  general  rate  which  represented 
the  poor  rate  as  they  were  bound  to  make  good 
under  section  133  of  thn  Lands  01ans(>s  Act,  1845. 

Wright,  J.,  held  that  section  10  of  the  London 
Government  Act,  1899,  did  not  impose  any  fresh 
liabUity,  and  that  the  defendants  were  only  liable  to 
make  good  the  deficiency  in  that  proportion  of  the 
general  late  which  represented  the  poor  rate. 

The  plaintiffi  appealed. 

DanckwerU^  K.C,  and  Byde,  for  the  appellants. 

Avery t  K.Ct  and  Layman^  for  the  defendants. 

YAxrGHAN  Williams,  L.J. — In   my  opinion   the 
judgment  of  Wright,  J.,  ought  to  be  supported.    I 
propose  to  say  yery  little  about  the  matter,  as  I  adopt 
not  only  his  judgment,  but  ttie  reasons  that  he  has 
giren  for  it.    Oounsel  for  the  appellants  have  both 
referred   to  Farmer  v.   London   and  North- Weitem 
Bailway.  36  W.  B.  590.  20  Q.  B.  D.  788,  as  a  strong 
authority  applying  to  this  case.    To  my  mind  it  only 
applies  to  this  case  in  this  sen»e— thatit  is  a  guide  to 
us  as  to  what  we  mu«t  look  for  in  ord<»r  to  make 
section  133  of  the  Lands  Olautes  Oonsolid-ition  Act, 
1845,  apply  in  the  present  case.    The  question  that 
Field,  J.,  and  WiUs,  J  ,  put  to  thems«*lves  in  that  case 
was  with  respect  to  the  borough  rate  and  the  county 
rate.    They  asked  themselves  whether  there  was  any- 
thing in  the  Acts  of  Pa^iament  regolatiDg  these  two 
rates  which  brought  them  respectively  within  the 
operation  of  the  words  of  the  Lands  Glauses  Act,  and 
th«»y  found  that  which  was  sufficient  to  make  section 
133  apply  to  those  rates.    What  they  found  was  that 
when  you  looked  at  the  Act  of  Parliament  those  rates 
were  really  poor  rate — ^that  is  to  say,  were  either  poor 
rate  or  were  charged  as  poor  rate.    It  is  a  similar 
question  which  we  have  to  ask  ourselves  here,  and 
when  I  look  at  this  section — ^though  I  do  not  mean 
to  say  that  tiiere  are  not  arguments  which  might 
be  and   were   properly  addressed   to   us,    inviting 
us   to   put   such   a   construction   on    this    section 
as  that  uie  whole  of  the  general  rate,  irrespective  of 
the  purposes  for  which  it  was  to  be  raised,  ought  to 
be  considered  poor  rate  for  the  purposes  of  section 
133 — still,  in  my  opinion,  there  is  not  sufficient  to 
extend  tiie  liability  under  the  leotion  of  the  Lands 
Glauses  Act  beyond  the  poor  rate.    It  would  have 
been  very  easy  to  have  made  this  section  perfectly 
dear,   but    that   has  not  been  done.     If   Parlia- 
ment had    said    that  the  general  rate  was  to  be 
deemed  the  poor  rate,  no  question  could  have  arisen 
like  that  which  has  arisen  in  this  case.    When  I 
pressed  counsel  for  the  appellants  with  that  obser- 
vation, his  answer  was  that  the  modem  practice  of 
legislation  is  to  wrap  up  a  Bill  which  is  wanted  to 
be  passed  in  such  a  way  as  to  make  it  less  likely  that 
there  will  be  obstruction.    He  meant  that  the  words 
should  be  wrapped  up  in  such  a  way  that  Parliament 
should  not  recognise  what  was  being  done.    I  deny 
that  there  is  any  such  practice  in  Parliament  at  all  as 
so   to   wrap   up   legislation  that  the    members  of 
ParUament  and  others  cannot  koow  what  is  being 
passed*    It  remains  therefore  that  what  might  have 
been  expressed  in  dear  language  has,  if  the  argument 
of  oounsel  is  right,  been  expressed  in  such  a  way 
that  it  can  only  be  inferred  from  a  minute  inspection 
of  tiie  words  of  the  clauses. 

I  entizdy  agree  with  Wright,  J.,  that  **  the  form  of 
sections  10  and  11  would  bs  a  strange  form  to  adopt 
if  the  iotention  were  to  impose  a  novel  burden  of  tlus 
kind,  especially  when  it  is  remembered  that  section 
133  of  the  Act  of  1845  is  not  concerned  with  rating  at 
all;  for  while  sectious  10  and  11  of  the  Act  of  1899  are 
pD&nlj  oonoemed  with  rating,  section  133  of  the 


Lands  Glauses  Act,  1845,  is  concerned  msrdy  with 
the  making  up  of  the  defioienoy  in  the  rate.*'  I 
entirely  agree  with  that  proposition.  I  cannot 
believe  that  if  the  Legislature  had  intended  to  impose 
a  novel  burdeo  on  promoters  of  undertakings,  and  to 
alter  their  liability  in  this  very  strong  manner,  they 
would  not  have  expressed  it  in  dear  terms. 

BOMBB,  L.J. — ^I  have  come  to  the  same  conclusion. 
Gartaioly  the  Act  of  1899  did  not,  nor  has  the 
Islington  scheme,  expressly  cast  upon  the  defendants 
such  an  additional  burden  as  is  contended,  nor  ought 
it  to  be  inferred  that  such  an  additional  burden  is 
cast  upon  them  unless  the  inference  is  necessary, 
having  rogard  to  the  scheme.  To  my  mind  sudi  an ' 
inference  is  not  necessary.  After  the  dabori^ 
criticism  of  Wright,  J.,  with  which  I  agree  in 
substance,  I  do  not  think  it  necessary  to  go  toroagh 
the  provisions  of  these  Acts.  I  can  only  say  that  I 
agree  with  the  conduding  part  of  Wright,  J.*s, 
judgment,  where  he  says :  "  The  true  meaning  of  the 
enactments  when  read  together  is  that  the  School 
Board  must  make  up  the  d«*ficiency  of  that  part  of 
the  general  rate  which  represents  the  po)r  rate,  or 
represents  anyttiing  chargeable  on  that  rate." 

SriELiNa,  L.J.— I  am  of  the  same  opinion.     By 
the  Lania  Glauses  GonsoUdation  Act,  1845.  s.  133, 
the  L^islatnre  thought  fit  to  impose  on  the  prom  iters 
of  an  undertaking  the  liability  to  m«k<i  good  the 
defldency  in  the  poor  rate.      At  the  time  of  the 
passing  of  that  Act  other  rates  were  known  besides 
the  poor  rate.    It  may  be  said  that  that  r«te  wm»  a 
universal  rate,  while   the    other   rates  wero  looal. 
Neverthdess.  the  existence  of  such  rates  was  well 
known.    The  Legislature  did  not  see  fie  to  impose 
liability  in  respect  of  rates  other  than  the  poor  rate. 
Piior   to    1899   four   rates   ware   collecred   in   the 
metropolis— namdy,  the  sewers   rate — the  lighting 
rate,  the  general  rate,  and  the  poor  rate,  and  by  the 
London  Government  Act,  1899,  provisions  were  made 
for  e£fecting  alterations  in  that  respect ;  and  in  sab- 
section  1  of  section  10  there  is  an  express  direction 
that  a  separat<i  sewers  and  a  separate  lightmg  rate  are 
to  be  discontinued,  and  sub-section  2  provides  that 
the  general  rate  and  the  poor  rate  shall  be  assessed 
and  made  and  levied  together  as    one  rate.     The 
language  there  is  different.    Thf^re  is  no  provision 
for  the  discontinuance  of  either  the  general  rate  or  the 
poor  rate.    AU  that  is  provided  is  tnat  they  are  to  be 
assessed,  made,  and  levied  as  one  rate.    Then  it  is 
said  that  it  is  to  be  called  the  general  rate.    That  is 
a  mere  name.   Then  it  is  said  that  it  is  to  be  collected 
as  if  it  were  poor  rate.    That  does  not  make  it  a  poor 
rate.      Then  comes  this   clause:   "AU  enactments 
applying  or  referring  to  the  poor  rate  shall,  subject 
to  the  provisions  of  this  Act  as  to  audit,  be  construed 
as  applying  and  referring  also  to  the  general  rate." 
The  question  on  that  is  whether,  on  the  fair  oon- 
struotion  of  that  clause,  the  effect  is  to  impose  on 
promoters  of  undertakings  a  liability  to  make  up  a 
d^-fiuiency  in  the  general  rate  as  opposed  to  the  {xxir 
rate.    In  my  opinion  that  is  not  a  fair  construotioii* 
If  it  were  impossible  to  give  effect  to  the  language  of 
the  section  in  any  other  way,  it  might  be  necessary  lor 
the  court  so  to  hold;   but  it  is  obvious  that  the 
language  in  itsdf  has  a  wide  application  quite  apart 
from  the  construction  contended  for,  and  I  do  not 
think  that  it  was  intended  to  have  the  effect  of 
eidarging  the  meaning  of  the  words  poor  rate  in 
section  133  of  the  Lands  Glauses  Act    There  is  no 
authority  to  the  contrary.    Farmer  v.  London  and 
North*We$tem  Railway  is  not  suoh  an  authority.    I 
think  that  Wright,  J.,  was  right. 
Appeal  di$mi$$ed* 
SoUdtors,  A.  M,  BramaU;  C.  E.  Mortimer. 
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From  K*  B*  Div.  \ 

(Collitii,  M.E.J  and  Stirling  «nd  J         May  7.  1903. 
Mfcthew,  L.JJ:)  I 

Matnaeb  t?.  CoirsouDiTED  Kbnt  Colueeibs 

COEJ*OEATT0N   (LiM3TKD).    (a.) 

Cpmpany—SharM—Traru/er—Eegidrittion—Oonsiflmi* 
iion  not  traiff  MkUed^lnBitffictent  stamp— Stamp  Ad, 
1891  (54  ^  q5  Via.  c.  39),  a,  14,  ^ii&^aeciion  4 ;  ^.  17. 

JFAejpe*  in  a  tram/er  of  aAarea  m  «  company ^  the  con- 
sid^Toiioii  u  not  trtdtf  itated^  and  the  stamp ^  though 
stitffkitnt /or  ike  conrnderatton  as  ataM,  h  insufficient  for 
the  truf.  tomidcruiiony  tk^  company  are  not  hound  to 
re^itier  the  transfrr, 

ApplioatioiL  b^  the  plaintiff  for  judgment  or  a  ubw 
trial  in  ao  action  tried  bafore  Lanrrance,  J.,  and  a 
apdcial  jary*  The  action  waa  bronght  to  recover 
dam^ea  for  the  refusal  to  regbter  a  tranafer  of 
shares  in  tbe  defendant  company. 

Tiis  f4Cti}  BO  far  as  material  to  raise  the  question 
for  which  the  case  is  reported,  were  as  follows : 
Taoker  was  the  registered  holder  of  1,300  £1  shares 
in  the  defendant  company,  which  had  been  issued  to 
faim  in  exchange  for  shares  in  another  company  which 
had  heen  taktiu  orei  with  other  companies  by  the 
defeodant  company.  These  shares  were  credited  with 
17s.  7d.  paid  upon  each  share,  learing  2s.  6d.  unpaid. 
The  2i.  &d-  a  share  having  been  call^  up,  in  April, 
1901,  Tucker  agreed  to  sell  the  shares  to  the  plain - 
tifff  who  inquired  from  the  defendant  company  how 
much  was  owing  upon  them.  Ha  wai  told  that 
£153  8f.  3d.  was  due,  and  he  paid  this  smu  lo  the 
company,  and  a  further  sum  to  Tucker,  and  a  transfer 
of  the  "shares  was  ejeecuted  by  Tucker  and  the  plaia- 
tiff.  The  tranafer  stated  that  the  conaiderattou 
therefor  was  £158  Ss.  3d.,  and  bore  a  at  amp  propor- 
tionate to  that  sum.  The  consideration  so  stated  was 
admittedly  too  small,  and  if  the  eondderatioo  had 
been  truly  stated  in  the  transfer,  a  stamp  of  a  higher 
value  would  have  been  necesa-iry.  The  company 
rtfnsed  to  register  the  transfer,  bat  in  March,  1902, 
they  cocsented  to  register  it.  The  shares  in  the 
meantime  had  couBiderably  depreciated  in  value,  and 
the  plaintiff  brought  thia  action  to  recover  damagea 
for  the  wrongful  refusal  to  register  the  transfer, 
contending  th*t  the  company  could  not  go  behind 
the  consider ation  stated  on  tbe  f*oe  of  the  tranafer, 
and  that  if  the  stamp  was  aufficient  for  tbe  ooDsidera- 
tion  so  atated  the  company  were  bound  to  register  the 
transfer.  The  jury  found  that  the  consideration  waa 
not  truly  stated  in  the  transfer,  and  they  assessed 
the  damages  provisionally  at  £15U, 

Lawrance,  J.,  gave  judgmect  for  the  defendants* 

By  the  articles  of  association  of  the  defendant  com- 
pany, uiider  the  heading  **  Transfer  and  Tranamission 
of  Shares/'  ariicle  29  provides  that  the  instrument  of 
transfvP  of  any  ahare  shall  be  aigned  both  by  the 
transferor  and  transferee,  and  the  transferor  shmll  be 
deemed  to  remain  the  holder  of  such  share  until  the 
a&me  of  the  transferee  is  entered  in  the  register  in 
Wtfpect  thereof.  By  article  30,  the  inatniment  of  trans- 
fer of  any  share  is  to  be  in  writing  and  in  the  usual 
common  form  orio  the  fullowicg  form  [setting  it  out], 
which  ital^a  that  the  transferee  is  to  hi>li  tho  shares 
subject  to  the  several  conditioii a  on  which  the  transferor 
held  the  same  immediately  before  tbe  executton  of 
th«  transferi  [This  was  the  form  of  the  transfer  in 
qtieation.]  By  article  31,  the  board  may  deoHne  to 
re^ster  any  traosfer  of  shares,  not  being  shares  fully 
p*idf  upon  which  the  compauy  h<ia  a  lien»  and  may 
a«<^£ne  to  register  a  transfer  to  a  transferee  of  whom 

{m.)  Beported  by  W*  F*  BabeT,  Esq.,  Barrieter- 
at-»Law.  . 


they  do  not  approve.     B?  article  33,  every  instra- 

ment  is  to  be  left  at  the  office  for  registration  acoom* 
panied  by  tbe  certiftcate  of  the  aharea  ;  and  by  article 
33  all  initrumeuts  of  transfer  which  shall  be  registered 
are  to  be  retained  by  the  company. 

By  s^'ction  14,  sub-aection  4,  of  the  Stamp  Act, 
1891,  '*  Save  as  aforesaid,  an  iostrument  executed  in 
any  part  of  the  United  Kingdom,  or  rclating»  where- 
soever executed,  to  any  property  situate,  or  to  any 
matter  or  thing  done  or  to  be  done,  in  any  part  of 
the  Unite fl  Kingdoo,  shall  not,  except  in  criminal 
proceedings,  be  given  in  evidence,  or  m  available  for 
any  purpose  whatever,  unless  it  is  duly  stamped  in 
ac(H>rdance  with  tbe  law  tn  force  at  the  time  when  it 
w&s  first  executed**' 

By  section  17,  "If  any  person  whose  office  it  is  to 
enrol,  register,  or  enter  in  or  upon  any  rolls,  books,  or 
records  any  instrument  chargeable  with  duty,  €nroU, 
registers,  or  enters  any  such  inetrument  not  being 
duly  stamped,  he  shall  incur  a  fine  of  £10**^ 

Gore- Browne^  JT.C,  and  0,  A*  Bmner,  for  th« 
plaintiff. 

ffiimmond  Cliomberi,  KM^^  and  C,  C.  Beoth  for  the 
defendants* 

Collins,  M,R,— The  arguments  in  this  case  have 
ranged  over  a  wide  area,  but  the  question  is  now 
reduced  to  a  short  ona  The  action  is  brought  to 
recover  damages  for  the  refusal  to  register  a  transfer 
of  sharei  from  Tacker  to  the  plaintiff.  Tucker  was 
the  registered  holder  of  1,300  £i  shares  in  the  defend- 
ant comfjaxjy,  with  17s.  7d.  paid  up  on  each  share» 
thus  leaving  2s.  od.  unpaid.  The  plaintiff  agreed  to 
take  over  the  shares  from  Taoker,  and  he  and  TuckOT' 
went  to  the  company's  office  and  were  informed  that 
£  1 5S  88. 3d*  a  till  remained  due  on  the  shares.  A  transfer 
wes  accordingly  executed,  and  it  bore  on  its  face  the 
coniideration  of  £158  Ss*  3d,  with  a  stamp  proper* 
tionate  to  that  amount  The  transfer  was  sent  to  the 
company's  office,  and  a  receipt  for  the  transfer  was 
lent  to  the  plaintiff,  and  the  plaintiff  demanded 
registration  thereof.  The  company  refused  to 
register  it,  but  ultimately,  in  1902,  tne?  registered  it» 
and  waived  any  claim  for  interest.  The  shares  had 
then  fallen  cooiiderably,  and  the  plaintiff  claimed 
damages  for  the  refusal  to  regis  ^«r  th^  transfer.  The 
whole  point  turns  upon  the  question  whether  the 
directors  of  the  defendant  company  were  entitled  to 
withhold  the  registration  of  the  pUtntiff  aa  transferee 
of  the  shares.  The  defendants  in  their  defence 
alleged  that  they  were  iu*«tified  in  not  inserting  the 
plaintiff's  name  in  the  share  register  by  reason  of  the 
consideration  for  the  alleged  transfer  not  baiog  truly 
stated  and  the  transfer  not  being  properly  stamped* 
The  transfer  on  its  face  was  for  the  couaideration  ol 
£158  8s.  3d.  The  secretary  of  the  company  came  to 
the  conclusion  that  that  6um»  which  was  only  the 
amount  remaining  UDp*id  on  the  shares,  was  not  the 
true  consideration,  and  thut  therefore  the  document 
was  of  no  validity,  by  reason  of  section  14,  sub- 
section 4,  of  the  Stamp  Act,  1891.  Inquiries  were 
accordingly  made  by  the  company  and  it  waa  found 
that  tho  coniideration  was  not  truly  stated,  and  the 
company  refmed  to  register  the  transfer* 

It  is  said  that  the  company  h%d  no  right  to  refuse 
to  register.  It  is  urged  that  the  r^b  igation  of  the 
secretary  ia  de^ed  by  tec^iun  17,  which  provides  that 
**  if  any  person  whose  office  it  is  to  enrol,  register,  or 
enter  m  or  upon  any  rolls,  books,  or  remirda  any 
instrument  ohargeabk  with  duty,  enrols,  K^gtsters,  or 
enters  any  auch  instrument  not  being  duly  it&mpedf 
he  shall  incur  a  fiae  of  £10**'  It  is  contended  on  be- 
half of  the  plaintiff  that  the  secretary  does  not  come 
within  the  deacription  of  lite  person  whose  duty  it  ii 
Vto  enrol  or  register  the  ina^um^it;    and  fnrthpr, 
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that,  even  if  be  doei^  ha  o&tiaot  go  beyoad  tiie 
l&oe  of  tha  ddenmafit,  ftud  that  he  hat  no  right 
to  timTol  otttaide  ths  confideratioii  stated  on  the 
fftoe  of  the  documeot,  and  that}  as  the  itamp  wa«  a 
proper  stamp  for  the  ooniideritioti  stated  on  the  face 
of  the  dooninentf  no  objection  can  be  taken  to  it. 
That  is  the  principal  point  railed*  Bat  what  is 
to  be  done  where  the  directors  have  been  informed 
that  the  oonsid^ration  is  wronglj  stated  on  the  faaa  of 
the  dooument  f  It  is  said  that  the  directors  ean  not 
in  snoh  a  ease  go  behind  the  docament  and  take  the 
objeotioQi  No  deoLaion  hw  been  cited  in  support  of 
that  proposition,  and  it  seems  to  me  that  there  m 
e^ptm&  anthority  the  other  way;  and  apart  from 
authority,  it  is  contrary  to  oommon  sense.  The  in&tru* 
mentj  n^t  baing  stamped  according  to  law,  is  void 
and  cannot  bs  made  available  for  any  porpDie 
wbatereF.  How  is  eSmt  to  be  given  to  the 
statnte  if  it  is  not  possible  to  go  behind  the  considera- 
tion stated  on  the  face  of  the  document  F  That  put 
the  directors  of  the  company  in  the  position  of  having 
to  determine  whether  or  not  they  would  accept  the 
transfer  subject  to  its  invalidity.  It  was  a  seriouf 
matter  for  tikem,  becauRA  the  company  keep  possession 
of  a  transfiAr  as  a  justi£cation  for  their  taking  one 
person's  name  off  the  regiater  and  putting  another 
person's  nsme  oo,  and  if  the  transfer  is  bad  it  will 
not  be  available  for  any  purpoae  whatever,  and  will 
be  no  protection  to  them.  If  the  transfer  is  not  avail* 
able  for  any  purpose  whatever^  are  they  bound  to 
regiiter  it  ?  In  my  opinion  they  are  not*  It  was  tho 
plaintifF's  duty  to  tender  a  transfer  in  all  respects 
right  in  point  of  law,  and  unless  be  did  so  the  company 
were  under  no  obligation  to  tegistar  it  That  is  tho 
answer  to  the  plain ti^'s  claim*  There  are  other 
points  railed  none  of  which  it  is  neeesaary  to  de^ 
with.  The  j  adgment  of  the  learned  judge  was  rights 
and  Uie  application  f  ails. 

fixmLorOi  L»Ji — I  am  of  the  same  opinion.  In  my 
opinion  the  objection  of  the  company  that  the 
transfer  was  not  properly  stamped  owing  to  the 
consideration  not  bdng  truly  stated  is  a  good  objeo- 
tion  in  law*  By  section  22  of  the  Companies  Act, 
1862,  shares  in  a  company  are  capable  of  baing  trans- 
ferred in  munner  provided  by  the  regulations  of  the 
company.  The  articles  of  association  of  the 
defendant  oompany  provide  that  the  transfer  must  be 
signed  b^  tha  transferor  and  the  transfer ee^  and 
must  be  in  a  preaoribad  fono,  which  says  that  the 
trausleree  ie  to  hold  the  shares  subject  to  the  condi- 
tions on  which  the  transferor  held  them  immediately 
before  the  execution  of  the  transfer ;  and  by  article 
33  all  instruments  of  transfer,  which  shall  be  regis- 
tered, are  to  be  retained  by  the  company*  The 
company  has  two  objaots  in  retaining  the  trans fer^ — 
Erat,  that  the  transfer  may  be  uied  by  the  company 
as  a  means  of  enforcing  the  obUgatious  of  the  traos- 
ferea ;  and,  secondly,  because  it  ii  a  doonment  which, 
when  acted  upon,  can  be  vouched  by  the  company  as 
a  justiflcatiou  for  altering  the  register,  if  the  altera- 
tion if  called  in  question  in  a  court  of  justice p  In 
these  oiroumstauces  the  company  cannot  be  called 
upon  to  act  upi^n  a  transfer  which  cannot  bd  made 
available  in  a  court  of  justice  either  for  enforcing  the 
obligationa  of  the  transferee  or  for  defending  them- 
selves against  an  attack  for  having  altered  the 
register*  The  principle  has  been  freqaently  acted 
upon  in  dealings  between  vendor  and  purchaser. 
The  case  of  Whitintj  to  Loomfs,  29  W,  E.  435. 
17  Oh.  B*  10;  is  an  inatanoa  That  was  a  case 
of  a  contract  for  the  sale  of  real  estate,  which 
had  been  mortgaged  to  secure  an  advance.  The 
mortgage  deed  bore  a  10s.  stamp.  The  pur- 
tihaaar   objected  that  the    stamp   was    insufficient. 


and  that  the  deed  ought  to  be  stamped  with  the 
fall  ad  pilorem  stamp*  This  court  held  that  tha 
objection  was  a  good  one,  and  that  the  purchaiar  was 
ennfled  to  take  it^  and  that  the  dead  must  be  stamped 
with  the  full  ad  t^akttm  stamp,  James*  L.!-,  said  : 
*'The  purchaser  says,  'Here  is  a  title-deed.  It 
ought  to  be  stamped  with  a  proper  stamp,  and  it  it 
not  so  stamped/  As  long  as  it  is  not  stamped  with 
a  proper  s&imp  he  cannot  nie  it  fof  any  parpoae 
whether  to  defend  his  title  or  attack  a  wrongdoer. 
It  ii  impossible  to  say  be  will  not  want  it.''  Cotton, 
KJ.,  said;  **Tbe  puTcbaier  may  clearly  require 
this  as  a  deed  for  certain  purposes,  even  if  he  may 
nol  h«^rerafter  require  it  as  a  mortgage  deed.  Then 
can  it  be  put  in  evidence  P  It  cannot  as  a  mortg^sge 
deed»  bec^uie  it  is  not  properly  stamped.  Hut  it  is 
laid  it  is  sufficiently  sfamped  as  a  deed,  and  there- 
fore can  be  put  in  evidence.  It  is  not  a  dead 
aiinplkiUrt  but  what  is  descriu^d  in  the  schedule  to 
the  Act  as  a  mortgage  deed,  and  when  we  look  at 
the  schedule  we  find  that  the  only  thiog  that  can  be 
properly  stamped  with  a  IQj.  stamp  is  a  'deed  of 
any  feind  whatever  not  otherwise  deicribed  in  tiie 
schedule.' '*  Lush^  L.J.,  said  that  "the  court  is  not 
entitled  to  speculate  whether  the  purchaser  may  or 
may  not  have  occasion  to  use  the  deed.  A  purchaser 
i^  entitled  to  have  every  deed  forming  a  step  in  hta 
title  in  such  a  shape  that  he  can,  if  he  needs  it,  gtrtt 
it  in  evidence/*  That  principle  applies  in  the  preitfLt 
ease,  and  the  company  are  entitled  to  say  that  thiy 
ought  to  havf^  a  transfer  in  inch  a  form  that  the(y 
can  put  it  in  evidence,  if  it  becomes  neoeesary  to  do 
so.  It  b  said  that  the  deed  wan  properly  stamped  on 
the  face  of  it,  and  that  it  is  impossihle  to  go  behind 
the  face  of  a  document  upon  a  stamp  question.  In 
my  opinion,  that  la  not  in  aocordancB  with  the  law. 
The  Master  of  the  Rolls  has  already  sUt#d  the 
reasons*  I  will  only  refer  to  the  case  of  Field  v, 
W(Ktdff,  7  A*  &  E,  114.  That  was  an  action  against 
the  drawer  of  a  cheque    payable  to   bearer.      The 

Slea  was  that  the  defendant  did  not  make  the 
raft  in  manner  and  form,  &c.  At  the  trial  the  draft 
was  produoed  by  the  plainti£Es,  unstamped,  and  the 
defendanta*  counsel  proposed  to  prove  that  the  draft 
was  post-dated »  and  for  that  reason  he  contended  that 
it  could  not  be  received  in  evidence,  having  no  stamp. 
The  judge  rejected  the  evidence  upoa  the  ground  that 
the  post 'dating  was  a  defence  which  ought  to  have 
been  pleaded^  The  Court  of  Eiuf's  B^nch  held  that 
the  objection  need  not  have  bsen  pleaded,  and  that 
the  evidence  was  admissible.  Lord  Den  man  aaidi 
''  The  plointiffis  proceed  upon  an  instrument  which 
appears  primd  facie  good;  but  then,  upon  the  evi- 
deuce  at  the  trial,  something  aiiaei  which  mak^s  a 
stamp  reqnieitd'  In  Dawma  y^  MncdonMt  2  M.  d 
W*  26,  the  action  was  brought  on  a  bdl  of  exchange ; 
the  defecdant  had  found  that  the  bill  was  written  on 
papar  improperiy  stamped,  and  he  attempted  to  plead 
that  fact  in  addition  to  a  plea  of  non-acceptance  ;  but 
Parke,  B*,  said  :  *  The  only  consequence  of  the  wroiig 
stamping  is  that  the  instrument  cannot  be  given  in 
evidence/  There  can  be  no  qu^tian  that  this  defence 
is  admls»ibie  under  a  plea  that  the  defendant  did  not 
make  the  draft.'*  littledale,  J.,  said;  ''Is  the 
objection  one  which  it  u  necessary  to  show  in 
pleading?  I  think  not  The  Acts  being  pro* 
hihitory,  the  moment  the  cheque  was  produced,  if 
the  defect  appeared,  the  judge  would  say  that  he  c^uM 
not  allow  the  document  to  be  received,  H-re,  how- 
ever, it  was  received^  and  the  objection  was  not 
made  apparent  till  the  opening  of  the  defendant  a 
oaae,  when  he  offered  evidenoo  to  show  the  defect. 
The  praotioe  has  been  lately  that^  if  a  do  on  meat 
was  once  read,  an  objection  should  not  be  taken  to  it 
afterwards,  bnt  that  has  been  where  the  defect  hm 


Voi.m. 


[Dec  £a,  IR».] 


THE  WEEKLY  REPORTER. 


119 


P 


Emm  Court. 


Xjt  mi  BioHABDeoir. 


High  Coubt. 


appfarfd  cm  U16  dixmment  iUelf  p  m  wbere  tbe  etftoip 
wu  too  imnll  ooiu  pared  with  thd  forms  ol  the  mttra- 
meot  or  the  Domber  of  word«;  tbo-e  are  different 
ou0i  from  the  pre^ejjt,  whert*  the  objedon  aroie  on 
marttir  exttiosic.  &iid  th#  judge  could  do  uothitig, 
m  the  flrit  itiitaaeeT  but  a-i^init  the  dooument  subject 
lo  an  ubjt^cdon  to  be  raised  afterwards  by  proof/* 
Patteeou.  iF.,  faid:  '' Suppofliug  therefore  that  the 
dooumect  bere  had  bee  a  given  ki  eTideocet  the  Aati 
say  that  it  afa&U  not  be  avail able<  But  it  w&s  giveu 
omj  M  fiTtdence  prima  facii  and  subjeot  to  the 
DbjectioD  which  was  r&iaed  by  ejitrinaic  erideace/' 
That  is  a  cilear  authority  that  iu  a  proper  ease  wherd 
the  defect  of  &  stauip  does  uot  appear  on  the  face  of 
the  docament  ex^riusic  eddeoce  if  admissible  to  show 
the  defect*  If  therefore  the  compauy  had  accepted 
the  trausfer,  extriufio  eTideuce  might  be  giTeu  in  a 
court  of  law  to  thow  that  the  truusfer  was  not  suffix 
cieuUy  Btamped  and  wat  oouseqaeutly  of  no  Talidity* 
For  toeee  rea^oui  I  think  that  the  compauy  were  not 
bound  to  regrster  the  transfer,  and  that  therefore  the 
appeal  must  be  diamisied. 

Matehw,  L*J-,  ooncniredt 

Appml  dumiMed* 

Solid  tors  for  the  plaint  iff.  Burnie  ^i  Co, 

Solicitoes  for  the  defendants,  IkU^t  Mwmant  4k  Hmd, 


letrt  ®oui^  ^f  3u0ttce. 


Oct  30,  31,  1902. 


Oh«ti»  Div.  ) 
Buckley,  J.  j 

In  re  ElCMARDSON. 

Pakey  1?.  Holmes,  (o.) 

WiU  —  0&ti4trvMiQn—E»  taU    tail — Qy  -  pres— P«^^  ual 
tttca$«mn  0/  lift  tstatm—BistributiQH  per  stirpes. 

In  0  detu'sr  tQ  A*  f&r  li/e,  and  after  her  death  to  her 
chtdor  children^  fqw^Uy  hettaeen  thtm  ikare  and  *  Afire 
ftUke  if  mom  lAau  one,  and  if  but  #n«  to  €uch  Ofdi/  child 
/vr  Hfe,  €tnd  so  to  he  conUnu&l  and  dktrihuUd  in  a 
dmcmiding  line  per  Stirpes  from  mm  to  ie^tie  fttr  life  io 
l(m§  as  anjf  ismte  ihotdd  be  living  descended  from  A»t 
lA*  thddren  of  the  parent  dyin^  taking  their  parenfs 
Bh^tr  equuUy  betioetn  them  in  all  dtwej  of  tkcease, 
there  being  no  gift  over  on  faihtte  of  the  tatue  of  A,  * 

Htld,  that  no  estate  tail,  by  the  operation  of  the 
doUrine  of  Qj-'preg,  was  given  to  A,t  and  that  thelimiUi- 
tion»  9uh»equent  to  the  life  eatatti  of  A,  being  void  for 
rcrmtmess^  there  was  an  inteatacif  on  the  death  of  A* 

Sflaward  v*  Willock.  5  Ea»t  im,  applitd. 

Mortimer  v.  West,  2  Sim.  274  ,■  Forabrook  tf*  Fors- 
brook,  16  W.  E.  290,  L,  E.  3  CL  App.  93;  and 
Parfitt  ▼*  Hember,  L.  R.  4  Eq.  HZ,  diHinguished. 

Augdita  Ann  Holmes  Biohardion  died  on  the  24 tb 
of  Aagast,  1902,  a  spinster  aad  iuteitate,  and  Mary 
Josephine  Parry  became  her  adminiitratrix* 

Ou  an  ori^uating  summon  a,  taken  out  by  the 
admin  if  tratrix  for  the  determination  of  certain 
i^uMtioiii  ooncemiug  the  estate  of  the  deceased, 
an  order  was  made  directing  p  amongit  other  thingi, 
an  inqiiirv  wha^  re%l  estate  the  intestate  waf  seiJEfHi 
of  txr  entitled  to  at  the  time  of  her  death.  The  only 
teal  estate  in  which  she  had  any  interf'st  wat  certain 
^eehold  property  at  Kentish  Town,  and  the  interest 
ihe  had  therein  depended  upon  the  oonntruction  of 


(«*)  Bepdrted  by  H*  L*  ObHisTOIT,  Eaq,»  Barrister- 
at -Law. 


the  wiU  of  her  grandfather,  William  Holmes.  The 
master  adj<>arced  the  matter  into  court  in  order  that 
the  juli^e  might  Qt^'n^true  the  vilL 

B^  his  will,  dated  thn  llfeh  of  N>vemb*r,  1833, 
Willtam  Rolmcs  duvised  nnto  his  daughter  0«FoLine, 
bin  sou  Oeorge,  and  his  daughter  }ilL^y,  oprtain 
propi-tty  ill  Kentish  Town  upon  the trus' sand  sahj^ot 
to  the  provisoes  theri-iaaftar  declared  ooncimln^  the 
same  l  and  he  deolarttd  that  bts  said  cbiidr'^a  ««nd  the 
surTivors,  or  surnrors  of  th^m,  shoal  1  stand  seized  of 
the  said  proper ^ynpon  truit  after  m^ikiug  oertam  pay- 
ments thereout,  to  retain  the  rents  thereof  in  equal 
shares  during  the  term  of  their  natural  lives,.  The 
will  continued  as  follows : 

**  ProTidel  always,  and  I  do  hereby  dealare,  that  if 
any  such  of  my  said  children  shalL  depart  this  life 
unmarried,  or  being  married  without  leaving  any 
obild  or  cbildren,  then  the  part  or  share  of  nim^  her, 
or  them  so  dying,  shall  go  and  acorue  to  the  survivor 
or  snrviTOTS  of  my  said  cbildreUj  to  be  equally  divided 
between  them,  if  more  thsn  one«  share  and  share 
alike,  and  that  the  last  survivor  of  my  said  children 
shaU  stand  and  be  possessed  of  all  my  said  freehold 
for  his  or  her  own  absolute  use  and  bent?fit,  with  full 
liberty  and  power  to  dispose  tb^reof  either  by  depd  or 
will  as  his  or  her  owu  absolute  estate  and  effects > 
Sut  in  case  such  son  or  daughter  so  dying  shall  leave 
issue  at  his  or  her  decease ^  whether  before  or  after  the 
age  of  twenty-one  years,  the  share  of  such  child  so  dying 
to  ^o  and  be  divided  equally  amongst  his  or  her  child  or 
children,  whether  sous  or  daughters,  for  life,  share 
and  share  alike  if  more  than  one,  and  if  but  one  then 
the  whole  share  to  aucb  only  child  for  life,  and  to  be 
paid  and  applied  towards  their  maintenanoe  and 
support  durin^r  their  minority,  and  so  to  be  oontinued 
and  distributed  in  a  descending  line  per  Btlrpes  from 
issue  to  issne  for  life,  so  Ionic  ^  AtiV"  issue  shall  be 
living  detoended  from  my  said  children,  the  children 
of  the  parent  dying  taking  parent's  share  equally 
between  them  in  all  cases  of  decease/* 

The  will  contained  a  gift  of  the  residue  of  the  real 
estate.     There  was  no  gift  over  in  default  of  ivsue* 

The  testator  died  on  the  7th  of  March,  1835,  leaving 
him  surviving  the  above-named  children,  who  during 
their  joint  lives  shared  the  rents  of  the  property  in 
thirds. 

George  died  iu  1856,  a  bachelor  and  intestatej  and 
the  E^nte  were  then  divided  between  the  two  surviving 
children  in  moieties. 

Caroline  married  a  Mr.  Etohardson  and  died  intes- 
tate in  1874,  leaving  her  surviving  her  husband  (who 
died  in  1899)  and  A,  A.  H,  Eichardsou,  the  above- 
named  intestate.  The  tents  wer»  thereafter  shared  by 
A.  A.  H.  Bichardson  and  Mary  Holmes. 

Mary  Holmes  died  in  1890,  a  widow,  having 
devised  all  her  real  estate  to  A*  A,  H*  Bichardson 
libsolutely. 

F*om  1890  to  her  own  death  iu  1902  A,  A,  H. 
Bicbardson  was  in  undtiturbed  possession  of  the  whole 
of  the  property  kuA  the  rents  thereof. 

On  the  Uth  of  July,  1893,  A.  A,  H,  Bichardson, 
havincc  been  advised  that  she  was  tenant  in  tail  of  the 
property,  eieouted  a  diseotailiog  deed*  She  after- 
wards sold  some  of  the  property. 

William  Holmes,  the  defendant  in  the  orlirinating 
summons^  was  appointed  to  represent  the  heir-at-law 
of  William  Holmes,  the  testator. 

It  was  admitted  at  the  hearing  (I)  that  the  words 
of  the  will  were  sufficient  to  pass  the  fee ;  and  (3) 
that  on  the  coostr notion  of  the  will,  and  in  the  evt^nta 
whioh  happened,  only  the  moiety  of  the  property 
pateed  to  the  last  survivor,  Hary  Holmes* 

Consequently  the  only  question  argued  was  as  to 
the  estate  which  Caroline  Holmes,  and  through  her 
A*  A .  H.  Bichardson,  took  in  the  other  moiety. 


no 
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Bttdcmaiter,  K,d  and  A,  HsrheHt  for  the  heir-at- 
law  of  A.  A.H,  Eichafdaoa*— The  qu*itioa  ii  whether 
the    limit stbn  of  ftn  iadefiaite  aeriea  of  life  estateip 
which  in  itseif  would  be  v.Jid  f  ^>^  perpetuity,  wiit  not 
b«  DOHitraed  ai  an  estate  tail*  by  tha  appliofttion  of 
the  doctrine  of  cy^prcA.     The  pHndplea  on  whioh  the 
doctrine  la  applied  are  stated  in  Moni/ptnnj/  v.  Dertm, 
16  M,  &  W.  418, 432,    In  Tbeobald  on  WiUs  (fith  ed,), 
p.    533,   it   is    said    that  tha   present   poiat  is  sot 
cohered    by    authority,    but  that   ttie  doo trine  will 
not  apply   where   tbe   intention    ii  to   create    only 
a  limited   nnmber   of    lifa    estates.     In   Bitmhenton 
V*  Rumber^toHt  1  K  W.  332,  where  the  liFnittition*  of 
8uoce»ai7e  life  eatatei  war©  executory,  the  court  gava 
effeot  to  th^m,  ai  far  as  posiible,  by  makiog  aU  the 
persont  in  beinir  life  tenants  and  ginng  an  eetite  in 
tail  male  to  the  first  nnbora  son.     In  the  present  case, 
notwifchstandinsj  the  departur?^  from  the  terms  o(  tha 
will,  th^^  only  way  of  gisrmfi;^  nff  ^ot  to  the  limitatioos  ia 
to  give  an  4?atate  tail.     In  Mftrfimfr  v,  IF^ii^  2  Sim.  274, 
where  the  liEnitations  were  almost  ideuticil  witti  thoaa 
in  the  present  wilS,  except  that  there  was  a  gift  over  on 
the  ultimate  failure  of  the  isaue,  it  wat  decided  that 
there  was  an  estate  tail.     It  is  true  that  the  Yioe- 
Ohancellor  baaed  his  judgment  on  the  fact  that  there 
was  a  gift  over*  Th*t  was  because  he  relied  on  Smward 
V.  Wiilockf  5  East,  198,  as  eatabUihing  the  prop^siuon 
that  a  mere  series  of  life  estates  i^i  nor  by  itself  suflSaient 
to  show  the  general  iciteat  that  all  the  ohildren  aud 
their  issue  are  to  takei  which  sa  necasairy  to  creata 
an  estate  tail  by  implicitioni     Ha  satd  that  a  gift 
over  on  ft  general  failure  of  sssub  coupled  with  the 
life  estatei  showed  the  general  inreution  that  the  gift 
was  to  last  as  long  as  there  was  issue  of  tbe  children. 
In  the  present  will  there  is  containsd  in  express  words 
what  may  be  gathered  by  impliofttiou  from  the  gift 
over,     Agaiu,  the  current  of  modern  authority  is  that 
anindefiuit^  series  of  life  estates  does  not  need  to  be 
supported  by  a  gift   orer    in  ord^r  ti  remit  in  an 
implied  estate  tail.      lu  Fonhr^k  r.  For  shrank  ^    16 
W,  B,  290,  L  B,  3  Cb,  App.  93,  at  p.   99,  there  is  a 
dictum  by  Rolt,  L.J*,  to  the  effect  that  tbe  application 
of  the  doctrine  of   ty-prh  to  a  perpetual  sucoeesioD 
of  life   estates  would  prodnog    an  estate   tail.      In 
Farfitt  T.  Hemher,  L.  B.  4  Bq.  443,  at  p.  446,  Lird 
Bomilly^  M.B.,  said  that  t&e  doctrine  of  ty-prh  was 
not  to  be  confined  to  executory  de rises,  but  was  a 
rule  of  construction,  and  be  applied  it  to  a  g  if  tin  trust 
for  devisees  for  their  lives  and  their  issue  for  their 
lives  for  ever     In  Hampton  r,  Hdm^n,  2a  W,  R.  459, 
5  Ch.   D.   \%%,  193,   where  the  q  ie<tioa  was  ra-aed, 
but   not  decided,  Jessel,  il.R,,  said  that  hf  would 
have  been  bound,  if  necessary,  to  hava  followed  the 
opinion    of    Eolt,   L.J,     The    daoiaion.  t^etefora,  in 
^Ifariimcr  v,   Wtd  need  not  have  b^u  based  on   the 
gift  over^  but  might  have  been  bisad  only  oa  t^e 
bueceasiye  life  estates.    It   consequently  covers   the 
piaient  case,  and  A.  A.  H,  Biobardsfm  took  an  estate 
tMl  which  she  barred. 

Birrellf  K,C*f  and  ^ai^man,  for  the  heir-at*law  of 
W.  Holmtis,  the  testator,— As  regards  this  moiety, 
there  is  an  inteatacyi  unless,  by  the  op  nation  of  the 
doctrine  of  aj-preA,  for  the  void  gifts  of  perpetual  life 
estates  with  stirpttal  continuations  is  fiutatitutad  f  >r 
the  abaolntely  dissi  niiar  estate  of  an  estate  tail.  The 
true  limitations  of  the  dotjtriue,  which  ought  not  to 
be  allowed  to  run  wild,  are  stated  in  Momjpmny  v. 
Bering,  16  M,  k  W.,  at  p,  428 :  see  also  Jarman  on 
Wills  (5th  ed.).  p.  2G7,  U  does  not  apply  to  limita- 
tions of  successive  life  estates  t[>  the  issue  of  an 
nnbom  person,  either  for  a  definite  or  au  indeficite 
series  of  generations  r  ibid.,  pp,  270,  271.  The  dicUm 
of  Bolfc.  L  J.,  is,  apart  from  M&rUmer  v.  Wutt  the 
only  authority  tD  the  contrary.     In  Mmiimer  ▼,  Wtit, 


the  Yioe- Chancel  lor  held  that  the  gift  over  W4s  the 
cirou instance  whioh  the  judgment  of  Lord  Eilea- 
borough  in  Seaward  v,  Wi flock  compel l^  hioo  to 
decide  the  case  as  he  did,  Foribroak  v,  Ftrr^hrorJi  i% 
distiugniahable  from  Seaward  v.  Wlllock,  bee  *uie  ths 
last  hues  in  the  will  ^*  iodic  Ue  a  series  of  inherit  tnoes 
and  aonatitute  words  of  li^ltaHou  "  :  see  p^^  L-^rJ 
OMms,  L.J.,  at  p*  97.  And  in  Fonhrook  v.  Forshrook 
there  was  no  qusstion  of  stirpital  disErlbutioa.  A 
poisihle  reason  for  the  import^uce  attached  to  the 
gift  over  in  Morttrn'^r  v,  Wtat  is  that,  before  the  Willi 
Act,  a  devise  to  A.  for  life  and  then  to  his  Issue,  and  on 
failure  of  his  issue  over,  confer rad  an  estate  t^il  cu 
the  principle  explained  in  Jarman  on  Wtlls,  at  p.  52 1. 
The  Vioe-Chaucellor,  thinking  that  the  gift  over  was 
on  an  indefinite  failure  of  issue,  may  have  implied  an 
estate  tail :  and  having  found  an  estate  tail,  he  iu«y 
have  rejected  th^^  life  estates  as  a  mere  nuUitv  :  /i^^c 
V  Steel,  9  Sim,  233.  236.  In  Monyptnny  v*  During,  2 
D,  &£*  &G,  146^  179,  Lord  St  Leonards  oommentodnu 
Mortimer  y.  West. 

They  also  referred  to  Somertulle  v.  Ldkhridge,  6 
T,  E.  313 ;  Bmrd  v,  Wesimti,  5  Taunt,  393. 5  B*  A  Aid. 
81 ;  and  Hu^o  v.  Willi^mi,  14  Bq.  225, 21 W.  B.  Dig.  258* 

BuoKLVT,  J.,  held  that  the  dispositions  nf  the 
testator  wera  so  worded  as  to  pass  the  fee,  and 
that  on  the  construction  of  tbe  will,  the  death  of 
one  of  the  children  unmarried — namely ,  George,  did 
not^  m  view  of  the  fact  that  Caroline  died  leaving 
a  child,  operate  to  carry  the  whole  of  the  property 
to  the  last  survivor — namely,  M^rf,  and,  conse- 
qneatly,  that  on  the  death  of  Caroline  the  property 
■^  paised  as  that  BCary  and  Caroline's  chiLd  were 
each  entitled  to  a  moiety  of  it»  His  lordship  said  that 
there  was  no  question  as  to  the  moiety  of  ACary,  whiah 
passed  under  a  dispositton  in  her  will  to  Angusta  (Oaro- 
line*s  child),  Dealing  with  the  question  as  to  what 
happened  to  Caroline's  moiety,  he  read  from  the  will 
the  deposition  of  fiuocBSsive  life  estates,  and  oontiuued : 
Now  if  those  are  what  on  the  face  of  the  will  thay 
purport  to  be,  sucoeaaive  lifa  estates,  there  is  no 
question  bat  that  they  are  void  after  tbe  Ufa  estate 
in  favonr  of  Augusta,  who  is  now  dead.  But  it  it 
argaed  that  the  result  was  that  Augusta,  or  her 
mother,  took  an  estate  tail,  and  that  Augusta, 
having  become  entitled  to  an  estate  tdl,  purported 
to  bar  it  by  a  dead  of  the  I4th  of  July,  1802,  aud 
that  she  thus  became  entitled  absolutely  to  the 
other  moiety.  Mr,  Birrell,  for  the  heir-at-law  of 
the  testator^  says  that  there  was  no  estate  tail,  thst 
on  the  death  of  Augusta  there  was  an  intestacy,  and 
that  he  is  now  entitled^ 

In  my  opinion,  that  contention  must  succeed.  The 
question  is  whether  I  can  so  construe  the  limitations 
of  this  will,  having  regard  to  the  decisions  to  whioh 
I  will  refer,  as  to  be  ahle  to  arrive  at  the  ooaduiion 
that  effect  is  to  be  given  to  the  paramount  intentioa 
of  the  testator  by  giving  an  estate  tail,  although,  in 
point  of  fact,  his  language  is  that  there  shall  be 
auocassive  estates  for  life. 

Before  going  to  the  casei,  let  me  say  under  what 
circumstances  this  doctrine  of  ty-prh,  as  it  seems  to 
me,  is  applicable.  If  you  find  a  number  of  successive 
limitations  to  persons  indicated,  or  p:>inted  to,  who 
Wtjuld  take  thereunder  au  estate  tail,  if  you  construe 
them  as  baing  au  estate  tail,  but  who  cannot  take  by 
reason  of  the  limitations  as  they  stand  being  void, 
then  it  msy  be  possible,  under  certain  circnmstancaa, 
to  apply  the  doctrine  of  c\j-prt\  and  to  say 
that,  instead  of  the  estatei  purported  to  be  given 
by  the  will,  the  court  will  hold  that  an  eatate 
tail  has  been  created ;  because  if  you  do  that,  evary 
person  indicated  will  in  his  turn  oconpy  and  enjoy 
the  property  lor  his  life,  in  the  sense  that  he  cannot 
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Bnjoj  U  ^l:«r  his  defttb,  aUhoagh  It  is  tras  he  wlU 
etajoj  itf  not  as  teoaut  f  jr  hfe,  but  as  tAa^at  ia  tiuL 
The  reealt  wili  b^  ttsat,  if  th«  estate  tftil  is  not  barred. 
the  persoas  iadioatad  wUl  ia  aacoi«noa  e^ch  eajoy  tbe 
propartj  during  bU  lifa.  To  pat  it  ia  tae  Uajriiaje 
of  E'^ife,  B,,  io  Monypmnff  v.  Deriny,  1(3  M.  &  W.,  at 
p.  42^^  **.^f  theg?  m^aus,  th^  eitite,  if  lait*  as  it 
irera,  to  it i elf.  Will  g>  in  t tie  prdaiaa  course  marlEed 
oat  bf  tbe  teitftto^  tbaufh  it  will  bj  [cantrary  to 
what  be  intend^sd)  liable  to  be  diverted  from  that  oonrie 
bj  tb9  act  of  tb9  firjt  taker."  Eioh  eacceaaiTe 
perioa  will  BLijoy  it  S3  long  a^  ht  is  alira,  but,  of 
Qiuris,  tbe  estate  t«tl.  it  bixed,  wiU  defeat  the 
int^otiott  of  tbe  teititor ;  ot  tier  wis  Si  if  you  letve  it 
alone,  it  wdl  go  the  rig  he  w^y,  la  suob  a  case  yon 
may  appty  tbe  doatrine  of  ty^pr^t^  aid  say  tbat  an 
estate  tad  wiLt,  in  subit&noe,  give  effjct  to  tbe  para- 
mount intent  ion.  Bat  diractLy  you  ft  ad  tbtt  tbe 
persons  to  benefit  are  a  clasi  larger  than  those  wbo 
wontd  take  under  an  eatata  tailj  ttiat  the  astiite  tail, 
if  left  alone*  wili  not  reaaU  tbe  intend^wi  benefici^nef, 
bat  only  some  of  tbem,  tbe  a  tbe  matter  is  a  totally 
diff^F6fit  one ;  and  here  the  whole  point  of  tb@  case^  ai 
it  seems  to  me,  lies  in  this,  that,  as  you  p^ii  fro  ox 
ganeratioa  to  gtjaeratton,  tbe  obildreu  of  tbe  parant 
dying  are  to  t^lce  tbeir  pftreat'a  sbiire  equally  batweeu 
th^$iu.  A*  yon  c:>me  to  each  generationp  it  in  not  tbe 
heir  ia  Uii  who  i&  to  take,  but  tbe  beir  in  ttil  and  aU 
hia  bratberd  and  sisters  are  to  take  equally  between 
ibntt.  That  i»  a  direction  bopelesaly  inemihtent 
with  ftn  estate  taii»  and  you  can  no  c,  by  giring  an 
eitata  tail^  give  effeot  to  that  intention  at  all. 

Now,  paflfling  frooi  tbat  to  the  autboritiei,  £  want  to 
see  nndef  what  oirannif  tanoea  tbe  eoort  oan«  in  any 
ca^  merely  from  a  sueoasflion  of  life  estates,  infer 
t^at  an  aatate  tail  is  giran*  Now  on  that  the 
let^ision  of  Lord  EUeab>tough  in  Scatvard  y.  WiUock 
ammafW  me  to  be  a  pUtn  deciisioij,  that  from  a  mere 
■Qooattion  of  life  estates  you  cannot  infer  an  estate 
tail.  It  is  trne  tbat,  in  that  oaae,  the  saoaeBsire  lila 
^itataa  were  gi^ea  only  down  to  the  tenth  generation, 
and  not  iudaiaitely,  wiiiohj  ofoourse^isa  oar  din  al  and 
important  faot.  But  L  ird  fiSlLeuborongb  did  not  rely 
Qpjn  tba^.  fact  a^  a^l.  Tae  gr^jund  upon  which  be 
pnts  bis  deaisOQ  ii  this.  Ha  says  :  '  ■  Hii ''  (the 
testator's)  *'  meaning  clearly  wai  to  give  estates 
for  Uf6  oaly  to  hi*i  graudson»  and  after  him  to 
bis  sons,  and  afcer  tbetn  to  their  sons  down  to 
tbe  tenth  generation,  for  be  hat  added  the  words 
'  during  his  or  their  n*tnr4l  tires*  to  eaob  Hinitatioa/' 
I  p^nse  there  to  tay  that  that  ia  emacbly  tbe  case  in 
the  praient  will — a  life  eitate  is  #x:preisly  mentioned 
ia  each  case.  *' But/'  continue*  Lord  Ellenb^rougb, 
'*  Ibis  he  could  not  do  by  law,  inat^nob  ah  the  law 
will  not  allow  of  a  sujuessiv^e  limitation  of  estates 
for  l^ejto  persons  unborn.  Can  we,  then,  make  another 
will  for  tne  testator  giving  to  Ms  deriiaea  diffcirent 
eitatdA  than  tb^se  be  meant  to  gireto  tbem»  becauiiethe 
estates  hs  int^nidd  canuot  by  tne  ruled  of  la  v  take 
effi^ct  ?  Tnii,  I  c jnc>}iv«,  wouid  be  assumini;  a  po  j^er 
wbign  doei  not  bijlozig  to  us^  of  turuing  a  legal  da  iris s 
into  an  executory  tmstp"  Tnen  a  little  lower  down, 
after  readtug  the  devise  ai  he  says  it  abould  be  read, 
be  proceeds :  **  And  so  reading  it,  we  find  no  words 
showing  a  general  intent  to  giv&  an  estate  tail  in 
eontradiati^Li  to  tbe  express  eitates  for  lifa,  so  pre- 
oleaty  givtsn  to  each  description  of  per  ions  who  are  to 
tmke  under  the  will.*'  It  appears  to  me  that  tbe 
reafoning  ol  Lord  EUeabirough  there  is  exactly 
apphcabte  to  thta  oase*  Tuis  is  not  an  exi*cutory 
trujBE ;  these  are  dis positions  in  favour  of  the  obillren, 
and  ih-y  are  simply  di- positions  of  sucoeasive  lift) 
estates^  and,  as  I  pointed  out,  tbe  saooessive  takers  of 
the  life  estates  sre  to  ba  a  larger  class  of  oersoni  than 
ever  c^old  tike  under  an  estate  tail* 


But  there  are  oases  in  whioh  a  dispr>aition  simply 

giving  suooessive  life  estates,  with  aomf=«thing  morep 
may  be,  and  have  been,  oonstfued  as  oreating  an 
estate  tail*  I  refer  to  For$brook  v,  Foi'shrook.  But 
tbe  point  there  is  tbat  tbe  limitations  were  in  each 
caie  to  tbe  eldest  son  of  G*,  uid  the  eldest  son 
of  T,j  and  so  on^^*  the  eldest  son  of  each  of 
the  two  families  to  inherit  the  same  for  ever,'" 
so  tbat  tbe  persons  who  were  to  take  were  con* 
tlued  to  tbe  persons  who  could  takr^  under  an  estate 
tail,  and  the  great  point  of  diffioulty  here,  that 
all  tbe  brotbeis  and  sisters  take,  did  not  arise^. 
Bat,  as  I  read  Lord  Cairns*  judjrment,  he  was 
not  dlJFering  at  all  from  SfMward  t,  Wtllockt  and  I  think 
be  would  not  h%ve  decided  the  case  in  the  way  in  which 
it  wai  decided  if  tbe  limitations  bad  been  equivalent  to 
tboae  in  Seaward  v,  WiUcock,  bec*uae  be  relies  upon 
this  fact,  th«t  af €er  giving  to  persons  successively  for 
life,  and  so  on,  the  testator  Bays>  "And  so  on,  tbe  eldest 
son  of  the  two  familtes  of  the  name  of  Forsbrook  to 
inherit  the  aforesaid  property  for  ever  ** ;  and  Lord 
Cairns  says:  ''These  last  wordi  clearly  indicate  a 
sadei  of  inberitances,  and  constitute  words  of  Umita* 
tion,"  So  there  you  have  got,  not  merely  successive 
life  estates }  but  that  which  the  court  held  to  be  words 
of  limitation  giving  an  estate  of  inberitaiice.  There 
tbey  held  ttiat  there  was  created  an  estate  tail* 

Another  case  which  falls,  I  think,  at  this  point  for 
conaideratioo,  ia  Far  fill  v*  Ilember.  There  you  have 
got  words  wbiob  might  have  created  the  difficulty 
which  arises  in  tbe  case  before  me — namely,  similar 
words ;  tbat  it  is  to  g  >  to  the  **  nephews  and  niece,  and 
tbe  survivors  of  them,  for  tbeir  respective  lives  and  tbe 
life  of  tue  longest  liver  of  them,  and  to  the  itsae  and 
iianes  of  them  respectively  for  tbeir  respective  lives 
forever,  as  tenants  in  oommon."  Tbe  testator  was, 
therefore,  contemplating  a  plurality  of  persons  who 
were  to  take^  They  are  words  to  some  extent  similar 
to  '*  children  taking  tbeir  parent's  share  equally 
between  them  "  ;  but  it  was  possible  to  give  effect  to 
tboie  words  without  creating  the  difficulty,  because 
what  was  being  spoken  of  was  a  number  of  fltocks. 
It  was  tbe  n'^pnewi  and  niece  and  the  survivors  of 
them  for  taeir  lives,  and  tbe  issue  and  issues  of  them 
respectively  fur  tbeir  respective  lives ;  therefore  yon 
could  give  effect  to  the  pluralitF  by  the  idea  of 
plaraUt^  of  stocks,  without  necessarily  inferring  that 
it  meant  a  plurality  of  persons  in  tbe  stoaka^ 
MoreOTerp  in  that  case  there  was  this  further, 
that  tbi  then  testator  spoke  of  tbe  estate 
which  he  wm  oraattug  as  an  entail  K^  says,  **  Tbe 
before-stated  entails  to  my  nephews  and  niece  and 
their  r aspect! ve  tssuae  as  aforesaid."  So  tbat  in  tbat 
case  there  were  the  means  of  oo  ning  ti  tbe  conclusion, 
and  the  court  did  come  to  the  conclusion,  that  the 
cy-prea  doctrine  might  be  adopted  so  as  to  create  an 
estate  taiL 

No  V,  excepting  cases  of  that  clais,  so  far  as  I  can 
see,  but  for  the  case  of  MofrUmfit  w.  Wesi^  to  which  I 
must  oome,  th^re  is  no  ground  for  inferring  an  estate 
tail  in  a  case  of  this  kind. 

I  flid  that  Mr,  Jarman  (o^ih  el,  p.  271),  aftsr 
referring  to  this  doctrine  of  cj/-prri,  says:  **It  has 
been  decided''  that  the  doctrine  'is  inapplicable 
where  an  attempt  is  simply  made  to  limit  a  succession 
of  life  eatates  to  tbe  issue  of  an  unborn  person,  either 
for  a  definite  or  indefinlti^  series  of  generations." 

In  fftimhrn-aiOH  v,  Bumherston,  tbe  case  which  lies 
to  90 me  extent  at  tbe  root  of  this,  the  point  decided 
wae  that,  the  trust  being  merely  an  executory  trust, 
the  court  would  give  effact  to  it  by  directing  a  settle* 
ment  to  be  executed  so  as  to  carry  out  that  which 
the  court  found  to  be  tbe  intention  of  the  party*  Tbe 
order  woe  tbat  '*tbe  master  should  see  a  settlement 
made  of  tbe  troit  estate  purruant  to  tbe  will  with 
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Bat  that  deoition  has  do  applidatiou  here,  wh6re  the 
trust  ia  not  executor 7^  bat  where  the  eat&tei  ate 
credited  by  th<)  witl  itself. 

With  th*t   I  p»«8  to  Moriimer  v.    Wut,   tba  oaae 
which  cr*^atflt  the  Rroat  diffi^julty  here*     la  Mortimer 
ir,  Weit  the  l**n^iiftge  of  the  will  w**e  to  a  Trry  gresat 
extent  idenncal  mth  that  of  the  will  bf'fore  me.    The 
gift  w<u4,  af lar  the  decease  o!  the  ebilctreu  of  Martha 
ieaviDg  inaue^  **the  a  bare  ot  Buoh  ohitd  ao  dying  to  go 
and  be  dividt^d  equally  between  bia  o?  ber  children 
.  ,  «  abare  and  share  alike  .  .  ,  and  so  t)  ba  oontitmsd 
and  distribtited^  in  a  des<sendiDg  line,  per  stirpes^  from 
tesue  to  isaae*  for  life,  ao  long  aa  any  ia^uu  ahall  be  living 
deaoending  from  tbe  said  Martha  Davies,  the  childrea 
of  the  parent  dying  to    t»ke  such    parentis    share 
equally  between  tbem/'       I  ba^e    here  e;£ftctly  the 
point  to  whiob  T  cdted  attention  jntt  now  ;  the  clasa 
to  take  is  larnjer  than  the  class  which  eonld  take 
under  an  estate  tail.      But  there  was  tu  that  case  a 
gift  over ;    **  and  for  default  of  any  snob  iaau'*  de- 
acendiiig  and  prooeediog  from  the  children  of  Martha 
Davii^a,^'  then  over*     I  pause  there  for  the  moment  to 
aay  that  MoHimer  v.  West  is  not  the  case  bt^fore  me, 
because  here  there  is  not  a  gift  over ;  there  ia  a  gttt  of 
residue,  but  that  is  not,  of  course,  equiraleiit  to  a  gift 
over.    Then  whiit  is  the  deciatun  ?     It  is  the  decision, 
and  the  principle  of   the  decision,  which  binds  me, 
The    Tioe-ChanoeUor    says    thia:     *'In    this    will 
there     is     an     evident     and    expreased    intention 
that    all    tbe     children     who    take    in    the    first 
instance,  and  their  children «  ahonld  take  estates  for 
life*     No  V,  in  Seaward  v,  IViUock  the  oaurt  was  com- 
pelled to  say  that,  as  there  was  a  single  intent  to 
creale  a  anccession  of  life  estates,    which   was  not 
warranted    by    law,    Thomas    Soufchcomb    took    an 
estate  for  life  only  in  the  property  devised  to  him  and 
his  descetidants."     If  I  stop  there,  I  understand  the 
Vi  I  e-  Hh  ancel  lor  to  say » that  th  ere  i  a  a  decision  in  8m  laard 
V,  Wiltock  which  would  dispose  of  this  ca*je  in  a  way 
the  contrary  if  that  in  which  he  was  going  to  decide  it, 
and  which  he  should  have  to  follow  but  for  a  droum- 
stance  which  he  was  going  to  mention ;  and  be  goes 
on:  *'But  here,    beaidea  the  intention  to  give  life 
estatesi  there  ia  an  intention  that  the  eatatea  ahall  not 
go  over  until  there  is  a  general  fiiture  of  ii*sue*     That 
circumstance,   according  t'}  the  judgment  of  Lord 
Ellen boroughi  O.J.,   in  Sianmrd  v,    Wiilock  and  the 
decision  in  Jetion  v.  Wrifjht,  compels  me  to  hold  tba t 
the  persons  who   are  to  take   noder  this   ^iU  ^e 
estates  tail  in  thefreehotds  and  copyholds.^' 

How  it  is  not  necessary  for  me  to  atop  to  oonsider 
why  the  presence  of  this  gift  over  should  make  all 
that  difftirence.  It  I  bad  a  case  wt^ich  was  on  all 
fours  with  Mortimer  v*  West  I  should  follow  MorttTn^ 
T.  West,  but  as  it  appe&rs  to  me  it  does  not  govern 
the  case  before  me,  for  the  reaton  that  the  cardinal 
oireatnstanoe  on  which  the  Vice-Chancellor  decided 
the  orise,  namely,  th»t  there  wat  a  gift  over,  does  not 
here  ocour,  Aa  I  read  his  judgment,  in  the  absence 
of  til  at,  he  would  have  decided  it  the  other  way  on 
the  footing  of  Seaward  v.  Willock.  I  ought  ao  to 
dedde  it  on  the  other  cases  which  hive  been  referred 
to.  I  am  very  sorry  to  come  to  this  decision.  beoau8*»i 
as  1  understand,  a  disposition  of  tbe  propf>rty  baa  been 
made  on  the  footing  tbat  the  lady  (Augusta),  did  take 
an  estate  tail,  and  that  she  barred  it.  The  matter  has 
never  come  before  the  court  to  decide^  and  I  can 
only  decidt»  it  as  eeems  right  to  me. 

I  decide  it  on  these  grouodSf  that  there  are  here 
simply  snoceaaive  limitationi  of  life  estatest  not 
followed,  as  in  Forsbrook  v.  Forshroak,  by  anything 
indio!^tiDg  ebtatea  of  inberitanoe,  and  that,  ap«rt 
altogether  from  tbat  point,  the  baneflcimea  who  are 
to  t^e  are  not  snob  ai  would  take  under  an  estate  in 


taili  but  are  a  larger  class— namely,  aU  the  cbildr«n 
of  every  generation.  I  agree  that  tbat  drcuui stance 
occurred  in  Mortimer  v.  West  How  it  was  got  over 
I  do  not  pretotidto  nnderatand,  butlQaamUih  as  there 
is  not  prenent  h"re  that  wbich  was  relied  on  in 
Moriimer  v.  We^f  the  presence  of  a  gift  over,  I  think 
it  does  not  »pply«     Therefore  I  do  not  follow  it. 

I  tbink  I  am  bound  to  decide  it  according  to  my 
own  judgment*  I  hold  that  on  the  death  of  A  igusta 
th^r^j  WiiA  au  intestacy,  and  the  heir-at-^law  of  William 
Holmes>  the  testator,  is  entitled. 

I  ought,  perhaps,  to  add  that  in  Mon^penntf  t. 
Dering,  2  D,  M.  &  G.,  at  p.  179,  Lard  Su  Leonards  refers 
to  Mf^fTtimer  v.  West  tn  terms  which  I  wdl  eimpty  read 
withont  com  men  Hug  upon  them.  He  says  :  **  The 
other  case  referred  to  was  Mortimer  v.  Wettt  before  the 
the  ¥iee-Obancellor,  in  which,  thong h  there  were 
void  estates  for  life,  his  hononr  relied  upon  a  geoeml 
gift  over  (whether  properly  or  not  I  need  not  now 
consider]  \  but  it  ia  no  authority  on  which  I  can  act 
for  the  general  proposition  which  I  do  nvt  think  can 
be  maintained*"  The  general  proposition  will  be 
found  stated  at  the  bead  of  p.  ITS  10  these  words. 
He  says :  *'  It  baa  also  been  argued  here  very  in- 
geniously that  wherever  yon  &nd  an  estate  tall  giv^i 
to  the  parentt  either  under  an  actual  limitation  which 
would  admit  of  no  difficulty,  or  by  impLieatton  (as, 
for  example,  to  A,,  and  if  he  dies  without  issue  to  B., 
where  an  estate  tail  arises  by  implioation  from  the 
gift  over)  if  the  preceding  or  following  limitations  in 
tbe  will  are  to  the  children  of  that  parson,  tbey  mmj 
be  rejected,  and  that  it  is  utterly  unimportant  that  sue* 
cassive  eatatea  are  by  these  limttationa  attempted  to 
he  raised  which  would  be  void  for  perpetuity.**  **  I 
know/'  says  Lord  @t,  Leonards,  *^of  no  such  mlei 
and  must  deny  that  any  sncb  exists/' 

Solicitors,  VmidercotA  dfc  Co, 
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Mortgage    to   friendly  s^cietif  —  Sah    by    mofiga^tu — 
Furchme  htf  &£icial  0/  sot^kt^ — Sale  ad  aaide. 

In  m  inh  hy  mortyagtu,  7oho  were  the  irvstets  of  m 
friendly  society ,  (As  mortgaged  property  »x?as  purcha^ 
by  a  member  of  the  inve9tTrwnt  committee  which  Aarf 
tharge  of  reah'sing  the  mortgnffe  ser^urities.  At  the  sntt 
the  Ttiorlgagor  had  bid  more  than  ittjkitnt  to  coutr 
principal^  intermix  and  cost^.  In  an  adiom  hy  fAe 
morigayfit  ayaimt  the  m&rtyuyees  and  the  purchtt^er^ 

Hcld^  tJiai  ttnder  the  dreumstanef^^  under  which  tts 
Bale  waa  carried  otit  the  plaintiff  had  not  hetn  fairly 
treated  ;  that  tht  onus  lay  on  the  defefidajits  of  promny 
tfie  bona  fides  of  the  transaction,  and  that  as  this  oong 
had  itnt  been  discharged  the  sale  mtiH  he  aide  aside, 
fdiowing  Farrar  v.  Farrars,  37  W,  R.  19G,  40  Uh.  B. 
395,  and  Martiosoa  t,  Clowes,  30  W.  R.  795,  2i  Ch^D. 

Action  by  mortgagor  to  set  aside  sale  of  mortgagod 
property  by  mortgagee* 

The  plaintiff,  Mrs.  Hod  son,  was  the  wife  of  a 
gardener,  and  ibe  defendants  were,  the  tru«teP8  of  the 
London  Uuited  District  of  the  Ancient  Order  ol 
Foresters,  and  Drew,  the  purchaier  of  the  mortgaged 
property  from  the  aociety,  who  was  also  a  member  of 
tbe  inveatmeot  committee  of  the  society  which  had 
the  superintandence  of  the  investment  and  re-inveii^ 
ment  of  the  lands  of  the  society,  and  alao  dt  tliA 

ia,)  Ee|M>rted  by  A*  C.  TaOM^S,  Ekj.,  Bairistet-at- 
L  Law. 


Bmm  Cojmr* 


HOBflOir  tr,  DlAllS. 


HiOH  OomiT. 


getting    is    and  the    r^alkfttiaii    of    all    mortgagB 
Becuritiefl* 
Od  the  6th  of  April,   1S99,  the  pl«mtiff  mortgaged 

five  let^eLold  houtefl  in  laltsgton  to  tho  trustees  of 
the  LondoG  XJaited  Diitrict  of  the  Ancient  Order  of 
ForvAten  to  vet^nre  the  ftutn  of  £  1,^00  and  iutt^reit 
tepaf  able  hf  initalmenti.  The  plaintiff  having  fall  en 
into  arreaTt  with  her  payment  of  instalmeQti  mtder 
the  mortir^ef  theaocietf  reoovereKi  jadgmeat  sgainit 
her  far  £82,  A  reiieiTer  was  iubieqaeutty  appointed » 
and  the  mveAttnetii  committee  ultimately  decyed  to 
iell  tbe  property,  which  wai  put  up  for  aale  by 
anotion  and  sold  for  £1.416  to  the  defendant  Drew,  a 
member  of  the  said  investment  committee.  Shortly 
afterwatdi  Brew  obtained  frocn  the  aooietf  an  advance> 
of  £1,4^  ^pon  thia  property^  ooapled  with  a  email 
ooltateral  tecurity^  Notice  of  the  intended  sale  wa« 
not  given  to  the  plain tiS!,  and  the  only  heard  of  it  by 
accident  ihortly  before  it  took  placf?,  neither  was  she 
told  what  the  reserve  priu©  was.  TIader  these 
drcnmitanoea  the  plaiottff  brought  this  action  claim- 
ing a  declai ation  that  the  sale  was  not  binding  on  her, 
that  the  was  stiU  entitled  to  olalm  redemption  of  the 
morti^aged  property,  and  an  account  of  what  was  due 
under  th&  mortgage* 

Beddall,  and  S,  M,  EarU,  for  the  plaintiC— A 
mortf^agee  cannot  sell  to  himself  nor  to  hii  solicitor, 
whether  he  acts  for  himself  or  as  an  agent  for  a  third 
party,  nor  to  anyone  connected  with  the  i^rale  on  hit 
behalf,  and  he  must  ant  in  good  faith :  Kennedy  v, 
*U  Trttgerd,  45  W.  E*  671,  [1897]  A.  C.  180. 
Drew  knew  the  reserve  prioe^  and  intended  to  buy 
the  property  for  himself,  while  the  plaintiff  was  left 
in  ignoranoe*  It  is  impossible  to  say  that  on  the 
facts  the  sale  took  place  in  good  faith,  and  it  is 
therefore  bad  as  against  the  plaintiff :  see  Mariiman 
V.  CSouTu,  30  W-  B.  705,  21  Oh.  Div*  857.  In  an 
ordinary  case  the  onus  rests  upon  the  mortgagor  of 
pro  Ting  abienoB  of  l^ona  jldu,  but  if  there  are 
soapieioQt  ctronmstances  the  onus  is  shifted,  and  the 
hurdifli  of  upholding  the  sale  is  thrown  npon  the 
mortigagee:  Farrnr  v,  Fartati  (LrWfed),  37  W,  R, 
196,  40  Gh,  D,  305,  The  property  was  sold  at  an 
undervalae,  and  the  sale  was  chilled  by  the  presence 
of  inaiiy  fofcatmv  and  the  fact  that  Drew*  as  member 
of  th9  committee,  was  the  principal  bidd**r :  Timni%\g 
7,  Mmri^t,  2  Bro.  0-  C.  326,  at  p.  331  ;  Ndthorpe  y. 
Penn^fman,  14  Yes.  517.  Tne  investment  eommittee 
QOnlii  not  have  soJd  the  property  by  pnvate  contract 
to  tiiemaelvea  nor  to  one  of  their  number :  ParneU  v, 
Tfjter,  2  L.  J,  Ch,  195;  2Vnna»£  v*  Trttichard.  L,  B, 
4  Ch.  App.  537,  17  W.  E*  Dig*  172 ;  Goat  v.  Smythe, 
m  W,  B.  742,  L.  R.  5  Oh.  App.  5a  L 

fftighes^  K,C.j  and  Mariellit  for  the  defendants 
other  tt^an  Drew. — So  far  as  the  trustees  are  oon^ 
oemdd  the  sale  was  in  good  faith  and  perfectly 
proper.  The  fact  that  Drew  was  a  member  of  the 
InYastment  committee  was  immaterial  unless  it  can 
be  ahown  that  he  purchased  on  behalf  of  the  com- 
mittee. The  fact  that  ttie  sale  took  place  by  auction 
made  the  s»le  good,  which  might  have  been  doiibtf  ul 
if  it  had  taken  pUce  privately.  The  only  duty  that  a 
mortgagee  who  is  s^Hing  owes  to  the  mortgagor  is  to 
act  in  good  faith :  Kmrt^*/  v.  de  Trafford ;  Farrar  v. 
Farrmr$  [LimiUd), 

O,  Lawrence,  for  the  defendant  Brefr.— Drew  is  in 
the  aame  posiUon  &i  the  oth^  defendants.  The 
trtttleei  were  the  true  vendors.  The  p'aititiff  has 
fiuled  to  prove  absence  of  bona  fides,  Martinson  v* 
Ci^wea  was  a  difFerant  case ;  it  only  decides  that  a 
mof%a^^  cannot  sell  ta  an  agent  employed  to  c  m- 
dfioi  tk0  tale.  A  mortgagsa  can  sell  to  an  agent 
mE^mm  is  other  matters :  Natt  v,  JSiwfojt,  47  W.  B. 


^[1 


430,  [1899]  1  Ch.  873. 


BeddaU  replie d^ 


CiiTp  adv.  vulU 


Jnly  4. — JOTCfl^  J. — The  plaintiff  in  this  caie  Is  a 
married  wom^n  of  some  biitiine'Ss  cap>«city,  but  of 
imperfect  ed oca! ton*  The  mort^agei^s  are  an  art^Ecial 
person,  a  friendly  society »  and  the  hand  by  whioh 
they  have  acted  iu  dealing  with  this  mortgage  is  the 
investment  committee.  The  defendant  Drew,  who  is 
described  as  a  builder,  waa  a  m«rmber  of  that  com- 
mittee. Immediately  aft^r  a  receiver  had  been 
ffcppointed  of  ttie  plaintiff's  ff ^e  houses,  Drew,  without 
informing  his  colleagues,  private Ly  mide  a  careful 
inspection  of  the  housof,  whioh  he  decided  to  buy  and 
make  a  profit  out  of  for  himself.  Ou  the  20tb  of  June 
Drew  cildled  on  the  plaintiff,  and  there  is  a  confiict  of 
evidence  as  to  what  took  place  on  that  OLicasion.  I 
see  no  reason  to  doubt  the  veracity  of  the  plaintiff, 
her  story  being  corroborated  by  evidance  called  on 
behalf  of  the  defendants,  and  I  am  clearly  of  opinion 
that  the  defendant  D re w^s  agdonnt  cft^nnolbe  acoeptec)* 
The  plaintiff  says  he  oam#  to  see  her  under  the  name 
of  Deans;  he  told  her  that  a  receiver  hid  been 
appointed  of  the  five  houses,  and  that  it  waa  the  duty 
of  the  society  t^  buy  them  in*  Drew  denies  that  he 
said  anything  about  buying  in,  but  I  am  iure  he  did 
beoanse  of  hta  o^n  evidence.  What  was  his  motive 
in  going  to  see  the  plaintiff  ?  He  says  he  went  to  put 
her  on  her  guard,  purely  out  of  a  friendly  feeling  for 
hor,  and  that  he  had  no  id^a  of  bashing  the  property 
for  himself.  In  my  opinion  all  this  is  untm^,  I 
think  Drew  went  to  the  plaintiff  in  order  to  get  the 
property  for  himself  withcnt  a  sale,  but  in  this  he  did 
not  suc^^ed.  On  the  3rd  of  July  there  was  a  meeting 
of  the  investment  committee,  when  it  was  decided  to 
put  the  property  up  for  aale.  The  society  were 
entitled  to  sel*,  but  they  were  uuder  a  duty  to  realixe 
the  property  to  the  best  advantage.  Aocordieg  to 
the  miunte-book,  which  was  not  disdcised,  although 
it  LB  very  important,  on  many  occasions  when  mort^ 
gagors  had  falkn  into  arrears  the  society  had  allowed 
payment  of  the  instalments  representing  principal  to 
stand  over.  I  think  in  this  case  the  society  would 
have  been  satisfied  with  the  p^ymen^  of  the  interest 
without  proceeding  to  a  ial**.  Who,  then,  instigated 
the  sale  ?  Two  oilioialt  of  the  society  conld  not  swear 
it  was  not  Drew  who  proposed  it*  In  my  opinion  Drew 
proposed  the  sale  and  also  nominated  the  auctioneer ; 
at  any  rate,  he  was  present  when  the  iustrnctions 
were  given  to  the  auctioneer.  Tne  reserve  price  was 
fixed,  on  the  17th  of  July,  at  £1*350,  Some  witoessas 
for  the  defendauta  have  said  that  the  reserve  prices 
wera  always  fixud  by  the  trustees*  I  am  satt«»fied 
that  is  not  the  case,  and  that  the  reserve  prices  are 
§xvd  by  the  investment  committee,  and  I  am  con- 
firtned  in  this  by  the  entries  in  the  tninute-book*  I 
think  it  is  highly  probable  that  Drew  himself, 
directly  or  indirectly,  Used  the  reserve  price  at  what 
he  waa  prepared  to  give  for  the  property.  The  sale 
waa  fixed  fi>r  the  28  h  of  July,  but  no  notice  of  the 
tale  was  sent  to  the  plaintiff;  ahe  only  heard  of  it  by 
the  merest  accident  three  d^ys  before  it  took  plaoe« 
Drew  had  informed  the  secretary  that  he  was  going 
in  for  the  property,  and  he  was  the  only  member  of 
the  investment  committee  present  at  the  sale^  There 
were  also  many  ordinary  members  of  the  society  at 
the  sale,  a  leaflet  haviug  been  issued  inviting  them  to 
attend.  Drew  was  the  principal  bidder,  with  the 
result  that  the  sale  must  have  been  disoouraged.  The 
bidding  eventually  resulted  in  a  com  petition  between 
Drew  and  the  plaintiff,  and  it  was  eventually  knocked 
down  to  Drew  for  £1,476,  althoagh  the  plaintiff  had 
bid  more  than  suMcient  to  oov&r  the  principal,  inter- 
eat,  and  costs  of  the  mortgage.  Drew  knew  what  the 
reaerve  price  was,  bnt  the  plaintiff  did  not  knew.     If 
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ahsbad  koown  ah^  oould  haTS  i  topped  tk^  aale  imma- 
diatelf  th<i  resttrve  prica  was  pwaed*  After  the  iale 
Dr©^  laid  to  the  plaintiff:  **  I  atn  iiorry  for  you,  but 
I  told  yon  I  ihould  hara  to  bay  them  io/'  The 
plaintiff  thought  the  property  had  been  bought  io  on 
behalf  of  the  lociety.  Her  iolidtors  subHequently 
applied  for  the  name  of  the  parchater,  but  thia  was 
fofoMd, 

What  11  the  law  with  reference  to  thij  ease  ?  It  ti 
tne  that  a  mortgaj^ee  ii  not  a  truBtee  for  sale  in  the 
ofdinwy  senie ;  he  has  righta  of  bis  own,  hut  he  ii 
also  under  obligations  to  the  mortgagor.  The  mort- 
gagee in  thie  oaae  U  not  an  individual ♦  but  ftnartifiai4 
person p  a  society  acting  through  a  oooioiittee,  and  an 
ftg^nt  acting  in  th^  aale  caon  it  as  agaiaat  the  mort- 
gage sell  to  himself.  In  Farrar  t.  Farrars  {Limited], 
37  W,  R,  196 ;  40  Ctu  D*  395,  Liadley,  hj.,  at  p.  409, 
laid :  "  It  is  perfectly  well  settled  that  a  mortgagee 
with  a  power  of  sale  cannot  sell  to  himself,  either 
ftlone  or  with  others,  nor  to  a  trustee  for  himself 
•  •  .  «  iiOF  to  anyone  employed  by  him  to  conduct 
the  sale.  *  -  ,  A  sale  by  a  person  to  himself  is 
no  sale  at  all,  and  m  power  of  sale  does  not  authorise 
the  donee  of  the  power  to  tak^  the  property  sabjeit 
to  it  at  a  prioe  fixed  by  himaelf,  even  although  eucli 
prioe  be  toe  full  value  of  the  property.  Such  a  trans- 
aotioQ  is  not  an  exercise  of  the  power**'  H*i  also 
approved  of  Martinson  v.  Cloiuea,  30  W*  E.  795;  21 
Ch*  D.  857,  where  the  circutostaUQes,  al thong b  not 
precisely  the  same  as  the  preaent  case^  were  anftlogotts* 
In  that  case  Nofth»  J,,  said  :  *'  It  is  quite  clear  taat  a 
mortgagee  exeroisiog  hts  pr>wer  of  sale  canurit  pur- 
Gba*«e  the  property  on  his  own  accoudt^  and  I  think  it 
clear  also  that  t^e  aolicitor  or  agent  of  suoh  mortgagee 
acting  for  bim  in  the  matter  of  the  s-iJe  oaonot  do  so 
either,"  Then  as  to  agenta  for  sale,  Lord  Cottenham, 
In  re  Bh^e's  TrttMs,  I  M,  &  Q,  498,  at  p.  494,  aaid : 
"If  the  priadpal  is  incsLpaoitated^  can  the  agent  do 
that  which  the  principd  eonld  notP  Tde  qeestion 
arnsA  (though  I  am  not  awara  that  it  wan  the  subject 
of  decision)  acd  was  matter  of  oh«i>rvation  by  Lord 
Eldon  in  the  case  of  Downes  v,  Orasehrook,  3  Mer.  200. 
Teere  Lord  Eldon  laid  it  dowd,  not  as  a  ne«  proposi- 
tion, but  as  a  necessary  result  of  the  doctrine  of  the 
oourt,  that  an  incumbraBcer  with  a  power  of  sale  wa» 
in  the  first  ioitance  a  trustee  for  sale  and  being  such 
was  affected  with  all  the  dinabili^y  of  purchasiog 
which  any  other  trnitee  would  be.  That  wai  the 
ease  there,  and  the  only  point  calling  for  decision ;  but 
Lord  Eldon  alludes  to  the  faet  of  the  attorney  pur- 
chasing, and  asks  the  question  (in  a  way  in  which 
those  who  are  familiar  with  Lord  Eldan's  mode  of 
putting  a queetioa  may  know  what  answer  be  would  have 
given  if  ht^  had  been  called  upon  to  answer  it)  whether 
the  attorney  could  do  that  which  the  principal  could 
not;  whether,  if  a  party  is  ineapicitated  from  pur- 
chasing, ha  can  employ  an  agent  to  do  that  which  he 
eonid  not  do  himself;  and  whether  that  agent  had  a 
power  to  purchase  which  his  pnndp»l  had  not — it 
wonid  be  the  most  abiurd  diaduotian  iu  the  world/* 

In  this  case  I  am  aatkided,  and  find  as  a  fact,  that 
the  property  was  sold  at  an  uuder?alue,  not  o!  itself 
so  great  as  to  invalidate  the  sale,  bat  still  at  an 
undervalue. 

lo  my  opinion  the  inveetmeot  conamittee  coald  not 
have  sold  privatel:F  to  themselves  either  as  a  com- 
mittee or  at  iDdividuals  at  a  prioe  fixed  by  themselvt*8^ 
and  the  suggestiOQ  that  this  defect  wai  cured  by  the 
fact  that  the  sale  was  a  sale  by  auction  is  not  well 
founded.  The  fact  that  Drew  was  bidding  probably 
chilled  the  sale ;  if  he  had  ceased  bidding  tbe  plaintiff 
would  have  purchated  the  property  and  the  mortgage 
would  have  been  paid  oflf.  The  investment  committee 
in  fact  sold  to  one  of  themselves  after  the  plaintiff 
bad  Ud  more  than  lufficient  to  cover  the  principal 


interest  and  costs  of  the  mortgage,  I  think  that  tbe 
pnnc^ple  laid  dowa  in  Farrar  v.  Farrars  {Limited), 
applies  to  this  cft^e,  and,  therefore,  the  onus  is  thrown 
upon  the  defendants  of  proving  that  everything  con-* 
nected  with  the  sale  was  fair  and  bond  fide^  Has 
that  onus  been  discharged  P  Although  no  fraudulent 
conspiracy  hai  been  proved,  there  appears  to  have 
been  a  total  absence  of  bona  fides  on  the  part  of  Drew. 
Whenever  his  interest  was  in  confiiot  with  that  of  the 
plaintiff j  he  preferred  his  own,  and  the  defendant4 
have  not  satisfied  me  that  there  was  no  oolluaion 
between  the  members  of  the  committee  and  Drew* 
Under  all  the  oircuma'auces  the  case  is  a  very 
Bdipioiaiif  one,  and  I  distrust  all  the  p prions  who  were 
mixed  np  in  the  sale.  I  do  not  think  the  plaintiff 
has  bflen  fairly  treated i  nor  that  all  the  proce^dingi 
were  bond  fide.  Therefore,  the  sale  mutt  be  set  aside 
and  the  defendants  must  pay  the  oosts. 

Solicitors  for  the  plaintiff,  Ohurchinaji  <t  Wimer. 

SoltQitor  for  the  defendant  Drew,  (?.  H*  Danidl, 

Solicitors  for  the  defendant  trustees,  Whitii»f;tont 
Sofij  &  Bar  ham. 


SwiS^K^^.J.)  Aug.  5.  6,  12.  1903. 

In  re  MA&Qt7ia  OF  Af^QlMBEY* 

De  Galta  v,  GAmniTER.  (a.) 

F  met  ice  —  lieceii^er  —  Equitable  erecjjtit'on  —  8ub$equmtt 
mjurtgageee  and  judgrnent  creditors  —  Slop  or&r  — 
Charging  order — Frioritt/* 

An  order  appointing  a  receiver  prevents  the  de^tter 
from  dealing  luith  ike  moneye^  over  whiclk  the  receiver  has 
been  appointed^  to  the  prrfudiee  of  the  execution  erediicr^ 
and  prcimits  any  tubsequeni  execution  creditor  from 
gaining  priority  over  the  crediUtr  cbtaining  the  order^  if 
at  the  date  wh^n  the  order  ap^yointing  the  receiver  fff&s 
obtained,  the  property  of  the  judgment  debtor  tan  not  he 
taken  in  execidwn  or  made  available  by  any  other  legal 
proeeu, 

Permm  obtaininff  charging  orders  or  stop  order i  on  a 
fund  in  court  paid  in  sutbrnqmnUy  to  the  date  o/  fir 
reoeitfing  order  do  not  obtain  a  priority, 

Summons  to  v^ry  the  master^s  certificate. 

By  his  will,  dated  August,  1898,  the  fontth 
Marquis  of  Anglesey,  beqin^athed  his  residuary  per- 
sonal estate  to  the  plaiQtiS'>  the  Countess  de  Q^ve, 
and  appointed  the  defendant  Gardner  his  ex^^cutor^ 

On  the  13  th  of  October,  1898,  the  testator  died ;  on 
the  1st  of  M^y,  1899,  an  order  for  the  administration 
of  his  personal  estate  was  made  in  a  oreditor*s  acUon« 
The  personal  estate  was  paid  into  court  to  the  credit 
of  the  action. 

On  the  t8th  of  ^aly,  1S99,  Hartog  obtained  an 
Older  appointing  a  receiver  of  the  plaintiff's  interest 
in  the  rusLdnnry  personal  estate,  without  prej  uflice,  to 
the  rights  of  prior  incumbrancers.  The  reeeiver  was 
direoted  to  apply  any  moneys  received  by  him  in 
satisfying  two  judgments  obtained  by  Hartog  against 
the  plaintiff  in  June,  1899.  No  ties  of  this  order  was 
given  to  the  executor  on  the  same  day,  and  it  wai 
served  on  his  solicitors. 

Oil  the  9th  of  February,  1901,  an  order  on  further 
consideration  was  madCp  directing  that  the  amount  of 
the  testator's  deb's  ae  certified  by  the  master'a  certiS- 
cate  should  be  paid. 

On  the  lOch  of  June,  1901,  an  order  wai  made  lor 

(a«}  Bepoirted  by  Paui.  SxEicrKLAirB»  Esq, ,  Barrister* 
at^Law, 


Toi.  m. 
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BlQK  GOUBT. 


Ijf  BB  Mabqois  of  AiraXiBaiT. 


HlOH  Ck)UBT. 


Edward   Brayt  A^Jmorth 
ttud    William   Baker ,  for 


geoerftl  adminittratioo  of  tbe  personal  eat  ate  and  (if 
necesBiirj)  of  th^  re^l  estttd* 

Oa  rh«  5th.  Df  Juoe,  19D2»  an  order  was  mada  la 
the  Gf^itoTi'  aotitm  direo'iag  thst  t^ie  net  residue 
after  C^rtein  p»ym(^nti  should  ba  cirriel  over  to  ttie 
credit  of  the  preheat  at^tion^  subject  to  reitr&iiita 
imposed  by  ttop  orders  a  ad  obftrictii^  orders  obttiined 
sabaequentiy  to  the  order  on  farther  oonsidemtioa, 
bf  oertAin  mortgagees  and  jadgm^ent  creditora  of  the 
pkmti^> 

Oa  the  27th  of  Februaryp  1903,  the  master  made 
hii  general  certifioite.  by  whioh  he  gave  Hartog 
priority  in  respf^ct  of  his  receivers bip  order  over  the 
sabaeqaeat  tuortgagees  and  judgment  creditors  vtho 
had  i)bl%inad  r^strain^i. 

Poitevint  a  ju^jgrneut  creditor  who  had  obtained  a 
fltop  order  and  a  qhargiog  order,  took  oat  a  summonfl 
to  vary  the  master^s  certificate  by  poatponiog  Hircog'tt 
claim.  Ttie  mortgagees  aad  the  other  jndgaient 
oreditorfl  who  h^d  obtiuned  restr^inti  adopted  and 
claimed  t^e  beaeh ;  oi  che  iuuitnon}  on  thii  points 

Austen-Ctirtmellt  for  the  plamtifl^ 

J,  0,  Wood,  for  Poitevin. 

Maugham  i  for  Hirtog. 

AbMch  CroiSf  Le  Rkht, 
JamiU.  Bdtoard  BeaumorUt 
Other  parties. 

SwiNFXN  EiDY,  J.,  read  the  following  judgment: 
Maurio*^  H&rcog  on  the  IStb  of  Ju^y,  1899,  ob tamed 
an  ord^r  appointinc^  «  receiver  of  the  O^uatei^  de 
Oalve^e  intarwt  in  the  residu*ry  personal  estate  of  ihe 
late  H*nrf,  fourth  Bf^rquis  of  Anglesey,  withouf. 
pr€ijudice  to  the  ngbti  of  pHr^r  inouuibraucers ;  and 
tu£3h  reoeiv**r  w*i  ordert^d  to  apply  aoy  mo^ieys 
received  by  htEn  ia  satiafying  two  jadgmeutA  ob^iaed 
br  Hartog  against  the  couatett  foe  £2,744  6s.  9d. 
N^c*t  in  writing  of  thii  ordar  was  given  on  the  same 
dmy  1 1  the  executor  of  the  marquis. 

The  effect  of  an  order  appoint  iag  a  receiver,  by 
way  of  equitable  executiou,  has  b>9eu  o^tea  ccin^ 
iidered4  It  doei  not  made  the  extioutioa  credit' ir  a 
secorod  err di tor  withia  the  meaaiog  of  the  Bank- 
rnutqy  Acj,  1869-1883,  and  it  doe*  not  create  a 
chari^:  In  re  Dickinmn,  Ex  parte  Churrlngtan  ^t  Co*, 
37  W.  B.  130.  22  Q  B.  D  187  ;  /f*  re  FoiU,  Ex  parU 
Tatflar,  41  W.  B.  337,  [1893]  I  Q.  B,  648  If  the 
jadgm«?nt  debtor  is  a  c  ^mpitiy,  and  an  order  to  wiad 
np  the  oompany  be  made  before  the  order  appointing 
a  receiver  liat  been  acted  on,  tbe  execatioa  creditor 
will  Q«t  be  a  secured  creditor  in  the  w lading  up ;  nor, 
in  tbe  abflsuce  of  special  oircum^tanoes^  wiLL  the 
09urt.  in  the  txercise  of  its  discretion  under  dection  87 
of  the  Companies  Act.  1862,  ^ow  the  order  to  b  -  f  iirth^-r 
proceeded  wiih:  Cro^hauff  v.  L^ndhurnt  Bhip  Co., 
45  W.  E.  a70,  [1897]  2  Cq.  !54*  Bat,  on  the  other 
iLand.  the  order  app  iintu>g  a  receiver  operates  a^  an 
lujanction  to  Testrtdn  the  judgmerit  debtor  from  him- 
#eli  receivitiif  the  moneys  ov#r  wbicu  th^  re  ^eitft^r  ia 
»ppoiuted  [Tarrtll  ^,  Painton,  43  W.  R.  163,  [1895]  1 
Q.  B.>  at  p.  206,  per  ijmdley,  L.J.),  and  in  my 
opinion  it  prevente  the  debtor  from  dealiog  with  tbe 
noofieyi  to  the  prejudioe  of  the  execution  creditor; 
mod  it  alao  prevents  any  subsequent  execution 
«»«ditor  from  gaining  priority  over  the  creditor 
bblAining  tbe  order ^  if  at  the  date  when  the  order 
WMl  obtained  the  property  of  the  judgment  debtor 
cannot  be  taken  in  execntion  or  made  avatlable 
by  any  other  legal  proo-^si.  The  c*«a  of  Lethumir 
w.  Mmtm  ^  Barry,  39  W.  H.  596,  [1891]  2  Q.  B, 
7S  (in  the  C  *urc  of  Appeal),  aho^^s  thf*  att^an- 
tAge  of  obtatning  luoh  an  or*)er.  In  tha^  Qa«e  a 
iod^ment  creditor  had  obtained  tbe  appoint  men  of  at 
of   oertasn  copper »  which  was  enbject  to  a 


lieo,  and  subsequpntly  the  debtors  were  adjudicated 
to  be  in  judidal  liquidation  in  Fra^^ce,  and  the 
plamtiffi  were  appointed  liquidators*  Th<*  order »  ae 
varied  by  the  Divisional  Omrt  and  affirmed  br  the 
Oourt  of  Appc'al,  did  not  contain  any  direction  to 
pay  tbe  ju'^irmeDt  debt;  and,  moreover,  nothing 
whatever  bad  been  revived  by  the  receiver  before  the 
appointment  of  the  plaintiffs  aa  liquid ators*  It  was 
ne^ertheleBB  h^ld  by  the  Oourt  of  Appeal  that  the 
execntion  crediton  and  not  the  liqjiidators  were  en- 
titled to  the  proceeds  of  the  copper,  Ijord  ^sher  utating 
(at  p»  80)  that  the  receivership  order  had  the  effect  of 
giving  to  tbe  jud figment  creditor  a  right  to  have  the 
prnperty  In  diiipute  h*nded  to  him ^  after  a  certain 
difficulty  bad  bnen  got  rid  of«  At  the  time  when 
Htu'tog  obt«inHd  thf»  appointment  of  a  receiver  there 
waa  no  other  method  open  to  him  of  taking  in 
^XfCutioD  the  share  of  the  Connteia  de  Qalve  in  th# 
r^iduary  estate  of  the  marqiiii.  The  ditfi  julty  in  hts 
w^y  was  that  the  deb ^4  of  the  marquia,  Legacies,  and 
cista  must  be  paid  before  th^t  residuary  ei^a^e  which 
belonged  to  tbe  conn  teas  c  >uld  h»  aacc' tuned*  The 
o«se  of  Dixon  v*  Wrench,  17  W*  E  591,  L.  E*  4  Ex. 
154,  shows  that  he  en  aid  not  have  obtained  a  charging 
nrdar  nod^r  the  s*«tutes  1  4t2Yct  c  110  and  3  &  4 
Tiot*  c  82.  And  ^here  was  not  any  fund  in  court 
which  could  be  aff^ct*^  by  any  charing  order  or 
■top  order,  ai  at  th>it  date  only  £40  000  hid  been 
piii  into  omiTt  in  tbe  creditora*  aotii>n  of  Wiilmot  v. 
Oardf^ert  and  that  nmount  was  n^^t  nearly  snffi  lent  to 
p*f  th^  teatat^vr^s  creditor**  who  had  tue  fir^n  ola^m 
upon  th 'it  fund.  Ttie  qu«^stiou  then  arises:  Hu  any 
niher  perion  aub^equeMtly  obtained  priority  over 
Hartog  P  It  ia  w*'!!  settled  that  an  exncuti  >n  creditor 
is  ooi^  in  the  posinon  of  a  pur^  h%ser,  and  ihe  rate  of 
obtainiog  priority  hy  noti>;c  doe^  not  ap^ly  to  hitu. 
An  erec'itmn  cr^dito^  tnk*^  stiHjstit  to  aII  pri>T 
pqnitie- :  Scott  v  Lord  Ha^Uugs  6  W.  R.  862  4  E.  &  J. 
633;  Ardtn  v,  Ard^n,  33  ^.  E.  693,  29  Ch,  D.  702,  at 
PPp  709.  710.  E^eu  in  the  case  of  mortgage  us,  if 
when  th<4y  take  th^ir  lecurity  they  give  prcip^ir  notice 
of  it  to  tbe  truitees,  and  the  funds  ar^  not  in  oonrti 
they  will  not  he  po^tponAd  by  a  subsequent  incum- 
brancer obtaining  t^e  fir<it  atop  order  after  the 
Ruh«equf«iit  tt^ansfer  of  the  fu'ids  in«^o  court :  Livmty  v« 
Harding,  23  B^t.  141.  The  effect  of  a  ffarnishve 
ordc''  is  f'O  give  the  iraroiaio)'  a  lieo  on  the  debt  (pen 
Oijtton,  L.X,  in  Tnrg  Combined  Weighing  and  AdvEriii' 
ing  Machine  Go.,3%  W.U.  233  43  Oh.  D.,  atpa04  Bat  a 
itar(iisbee  order  can  only  bind  so  much  of  the  dt^b^^  as  rhe 
jcdgEueat  debtor  Clin  honestly  diitJ  with  when  the  order 
is  obt*iiied  and  served  and  d  >ea  not  affa  ^t  the  claims 
of  creditors  iu  whose  favour  he  ha^  charge  i  the  debt^ 
though  they  have  not  gi^en  "oti  e  of  their  claim:  In 
re  Qmeral  H'trtieuHurfil  Co.,  34  W.  R.  681.  32  Ca<  D. 
512;  5/^M*^  V.  ConnoUda'ed  Bank,  3S  W.  E*  745,  38 
Oh.  D  238;  Dut/M  v.  Freethtf,  24  Q.  B.  D.  %19, 
38  W.  R.  Big»  193,  The  s*me  rnk  mutt  ha 
appUed  tn  charj^Qg  orders  obtained  under  tbe 
statutes  1^2  Vict  c,  110  aod  3  d^  4  Yiat,  c  82 
aa  to  garnisbee  urders.  They  are  both  proceas^a 
of  execution  to  enforce  payment  of  money  under  a 
judgment  or  order,  and  tbe  execution  creditor  can 
only  obtain  what  the  judgment  creditor  can  honestly 
give  him.  The  perions  who  have  obtained  charging 
ordflri  or  stop  orders  on  the  fand  in  oanrt»  all  of  whui.J 
haa  been  paid  in  siuoe  the  date  of  Hartog^ s  order, 
have  not  thereby  obtained  an?  priority  over  bim*  It 
foUowi  thit,  in  toy  opinion,  H^r^-og  has  the  firat  claim 
to  be  p**id  out  of  the  *  and  now  in  court.  His  6qa*t- 
able  right  is  prior  in  date  to  that  *-i  any  other  pdrty. 
To  deuide  ot  <erwiii#i  would  be  to  hold  thur.  an  order 
aptK>iijtini^  a  rHoeiver  by  «ray  ot  equi^nble  execution 
has  no  eff^ot  whatever  and  still  luaves  the  propirty  to 
,   be  dealt  with  by  the  debtor  as  he  pleasea,  as,  of  courw. 
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Tol.  LH. 


"Emm  Coimt, 


AZfPRXW  V.  Bawbat. 


HiuhOoxtbt, 


ft  reriduuy  legatee  m&y  GH»rga  or  iiunimber  his 
iiltereat  before  the  net  residii©  m  asoertatotid*     It  wai 

far  f;^  err  urg^'d  on  bebaU  of  the  appUoaot  Leoo  P  Jitevm, 
No.  8  in  the  m*.«for'a  oertiftoate^  that  he  oaifHt  to  he 
plaodd  bef^  *re  No.  7 IQ  t*ie  fiam©  c^r  tifioate,  Jobo  BUok- 
buna,  on  the  groan  i  triat  hi  a  dtop  oMer  wag  todg«^d  ftt 
tr.©  Ohaooery  Pav  Offioo  b-fore  BlAiskbnm'i  t^top  ..rd-*P 
w^  I  dgti'l,  ba^:  t  bttre  ttlretdy  ptiint-tt  out  tbftt  an 
eieunnon  creditor  w+io  tibtama  &  ob^r^firig  ord^^r  and 
ft  at<>p  order  doei  not  g*in  any  priority  over  a  prior 
inoucabranijeF  by  lodgmg  a  stop  order  bnlore  tbe 
prior  incambrftiic**r  does  so,  Tbe  result  is  that  the 
■nnimona  to  ^ary  fMlt ;  but  ai  other  inoumbranoeri 
bft^e  claimed  the  benefit  of  it»  the  proper  order  mA  to 
qqmU  wiJl  be,  to  make  the  coatt  of  the  Bummons  ooflta 
in  the  aotion, 

SolioitoTSt  Lamjford  di  FUh^ ;  Mtmn^  ife  Longden  ; 
MtEmna  *lr  Co. ;  Denton,  IJait,  it  Burgin  ;  Iluhbard  tfc 
Sh^iard ;  Warrcni ;  Furr^  *fe  Co. ;  Harritit  Wilhin- 
jon,  it  Ihik$i;  Fmitr  d?  Ohrutktn. 


(Lord  Alverstone,  L,CJ**  and  Joly  H,  1903, 

Wills  and  OhMinell,  J  J.)       ) 

Pfincipal  aiid  affsni  — SecTft  comfAi$iion  — -  Breach  of 
diitt/ — Uigki  of  a^erit  to  cffmmitsion. 
The  rdathft  of  princijxil^  and  agent  itnpli€s  that  i/w 
agent  wiU  act  mUl^  on  behalf  of  hi$  principal  //, 
therefore,  in  trench  of  hia  dutt/  as  agent,  he  reeeivfs  a 
iter  it  cmnmiuion  from  the  othtr  nde,  he  ii  not  only 
liabk  to  re/ttnd  the  secret  comminhn,  btd  he  is  not 
entitled  to  any  comm(»iion  ;  andtiie  principal  is  entitled 
to  rwover  antf  commission  that  ht  h^9  jmid  the  agent. 

Apppal  by  the  defendant  from  the  oouoty  court 
jndKo  at  ClerkenwdL 

The  following  f dcts  appeared  from  the  statement  of 
couDiel : 

The  plaintifif  wag  a  builder,  and  the  defendants 
were  Auctioned' rt  and  estate  agents. 

In  June,  1902,  the  plaiu tiff  instiuctad  the  defendants 
to  find  a  puf chaser  for  certain  property  of  which  he 
was  the  owner  at  tha  price  of  £2,500,  mud  agreed  to 
pay  them  £50  a^  eoiomission  if  a  s«]e  was  effected* 

The  deff-ndaots  in  July  pat  forward  a  Mr  Olutter- 
buck  as  purahaseri.  and   after  *ome  negoiiation  the 

Srioe  was  fixed  at  £2,100.  Clutterbuck  paid  the 
efendants  £lO0  dnpoalt,  out  of  which  they  handed  to 
tJie  plaiatiff  jCSO'aud  retained  £50  a»  their  commiaaion. 
Clutterbuck  subtequently  gave  ioformation  to  the 
plaintiff  tbat  the  defendants  had  received  from  bim  a 
sum  of  £20  aa  secret  commission.  An  action  was  then 
brought  to  recover  tbat  sum,  and  the  defendants 
paid  that  amount  intc)  ooart. 

The  plaintiff  then  brought  this  action  to  recover 
the  sum  of  £50  which  bad  been  retained  by  the 
defendants  as  their  commission. 

Tbe  county  court  jnrfge  gave   judgment  for  the 
plaintiff  on    the  ground  that  he  would  have  been 
justified  iu  refusing  to  p>fry  them  their  comDiiesion  Ii 
be  bad  been  awar«»  of  the  true  facts, 
Tne  defendants  appealed* 

A^  NeiUon^  for  the  defeodaata,— I  admit  that  if  the 
oommisiion  had  not  be^n  paid  the  defend ^uts  coald 
not  have  reoH>Yered  it,  but  where  the  oommiiaion  has 
been  paid  the  plaiijtLff  can  ouly  recover  on  a  total 
failure  of  consideration,  and  that  cannot  be  said  to  be 

(a.)  Beported  by  ALiX  MoQO,  Esq.,  Barrister-at- 
Law. 


the  case  h«fc^.  The  case  of  Salomans  v»  Pender^ 
13  W*  B,  637i  3  H*  &  C,  639,  is  distinguishable,  and 
tbe  passage  at  the  end  of  Martin,  B/a>  judgment  ij 
in  my  favour, 

Chealsr  Jones,  for  the  plaintiff,  was  not  called  npctr- 
Lord    ALYKfiSTONE,   L*G, J.  —  Tbis    is    an    acti^i 
brfiught  1 1  recover  the  sum  ol  £50,  ^hi^jh  bad  been 
retamed  by  tue  defendant  as  reiiiunera'ion  lor  aer- 
*ic**«  rendered^  or  aU**ged  to  have  been  reudtsred,  by 
him  as  ag^'ut  to  the  plaititiff  in  respect  of  the  saIb  of 
certain  property.     The  claim  is  grounded  on  tbe  faot 
that  the  d«f  «ndant,  in  breach  o!  his  duty,  accepted  « 
secret  commiiBion  of  £20  from  the  purchaser.     The 
first  point  taken  on  behalf  of  the  defendant— ^bat,  aa 
the  plaintiff  sued  for  and  reoovered  the   £20,   tfc« 
preieat  action  is  not  maintainable*     I  cannot  aooade 
to  tbat  view.     The    contract  of   sale    entered    into 
between  tbe  purchaser  and  tbe  plaintiff  is  entirely 
distinct  from   the  contract  of  agency    tie  t ween    the 
pl<.inT]ff  and  defendant.      The  pleuntiff  recovered  tbe 
£20  as  part  of  the  price  at  which  his  property  had 
been  sold  to  the  purchaser,  and  that  does  not  prevent 
bim  in  any   way  from  recovering  the   £60  if    tha  '^ 
defendant  bas  not  faithfully  discharged  his  duty  af 
agent.      It  is  next  urged  that  there  has  been  no  totil 
fnilnre  of  consideration,  as  a  sale  was  in  fact  amTed 
at    through    tbe  ag«nt.      This   argument  takes    no 
aocoTint  of  the  decision  in  Saiomansy^  FtTider,  whertit 
was  held  that  though  tbe  agent  had  effected  a  sale  yet, 
as  in  doing  so  he  had  been  guilty  of  a  breach  of  his 
duty  as  agents  he  oouldnot  recover  his  oommission,  and 
though  the  hreaeh  of  duty  in  that  case  conaistM  in  the 
agent  selling  to  a  company  in  which  he  was  himsrif 
interested,  the  decision  did  not  tom  on  the  teohiif 
rule  that  an  agent  may  not  coutract  with  himaelf,  ^ 
upon  the  general  principle  that  an  agent  must  act 
fairly  and  impartially  by  his  prinoip^,  and  that^  if  ha 
does  not  so  act,  he  is  not  entitled  to  any  cammiasiout 
The  oase  ttsolf  affords  only  one  illustration  of   that 
principle.     Martin,  B,,  there  siid  during  the  ftrgn- 
ment :    **  Tne    plaintiff    was    employed  to   sell  th« 
property  upon  the  beat  terms  he  could";  and  sub- 
sequently, after  Bramw^U,  B.,  had  gwm  exprendan 
to  tbe  narrower  view  that  the  agent,  by  offering  ta 
sell  the  property,  undertook  that  a  third  person  ahouM 
be  the  purchaser,  Martin,  B*.  iu  the  course  of  his 
judgment,  quotes  and  adopts  the  following  pftSMn 
fr*»m  Story  on  Agency,  s,  210  (9th  ed.),  p.  23»  :  «*Iii 
this  connection  also  it  seems  proper  to  state  another 
rule  in  regard  to  the  duties  of  agents  which  is    ' 
general  application  —  tbat  in  matters  touchiug^ 
agency  agents  cannot  act  lo  as  to  bind  their  prin* 
cipals  where  they  have  an  adverse  interest  in  them- 
selves.   This  rule  is    founded   upon  the  plain  and 
obvious  eonsideration  that  the  principal  bargaini  m 
the  employment,  for  the  exercise  of  disinterested  skill* 
diligenoe,  and  zeal  of  the  agent  for  his  own  exdnsr* 
benefit.     It  is  a  confidence  necessarily  reposed  in  ito 
agent  that  he  will  act  with  a  sole  regard  to  the  mtSTig 
of  his  principal  so  far  as  he  lawfully  may ;  and  ttift 
if  impartiality  could  posdbLy  be  presutued  on  the  pisi 
of  the  agent  where  nis  own  interesta  ate  conomfl^ 
that  is  not  what  a  principal  bargains  for,  and  in  nwoy 
oases  it  is  the  very  last  thing  which  would  advanoa 
his  interests,    Tbe  seller  of  an  estate  mast  be  piPt- 
anmed  to  be  desirous  of  obtaining  as  high  a  prwa  m 
can  fairly  be  obtained   thtjrefor,  and  the  purchaMr 
must  equally  be  presumed  to  d*?aire  to  buy  it  at  aa 
low  a  pi  ice  as  he  m»y."    Where  the  age^t  of  the  satlar 
dot- 8  not  act  solely  in  the  int«?reBt8  of  his  prindpaU  no 
one  csn  say  tbat  the  price  which  he  obtaini  it  tha 
best  price   obtainable-      A    faithful    servant 
hava  obtained  a  better.    The  principal  ia  antiti 
«zp«ot  that  the  agent  will  act  t^ly  and  f 
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HioHCoirmT. 


Keblakb  V,  'Ths  Boa&d  qw  Teabs. 


HixiaOotm. 


Ml  ii£cliisiT«  ^Taatoge,  and  if  ih&  mg&at  worki  tor 
tlie  other  side  or  for  hioxflelf  lo  aa  to  e  aerifies  hU 
pnodp^^s  iotereiti.  be  u  not  «ti titled  to  tiiif  oom^ 
xtiisaioup  The  principle  laitl  dowa  in  Salomons  y* 
F^ukt  dearly  applies  to  thk  Gm&t  though  it  does  sot 
luwdtely  ooT«r  it* 

Wn^tS,  J* — ^I  atn  of  the  same  opinion.  I  adopt  tba 
rea«oaa  which  h»^*  been  given  by  my  lord,  but  I 
think  there  is  auother  n-anon  why  the  p'^intiiT  h 
entitled  to  recover  iu  this  acMon.  The  £100  depoait 
waa  paid  to  the  defendant  by  Clntterbaok  as  part  of 
the  pmr  thaie-mooey  of  the  p  aintiff  s  propertr  The 
plaintiff  allowed  the  defendant  to  retain  Ma  oom- 
miasiOQ  of  £dO  out  of  the  £100  so  depoflited» 
beoansQ  he  auppoied  that  the  defendant  had  duly 
eafnad  bla  eoomnsiion.  If  he  had  known  that 
the  defeEidant  had  been  acting  improperly,  he 
miffht  have  in  silted  on  bis  paying  over  the  whole 
£100,  and  the  defendant  at  bett  could  only  have  Bet 
off  a  clmim  for  £50  ae  commission*  If  the  defendant 
had  brought  an  action  aitaiuat  the  plaintiff  for  the 
£M^r  be  clearly  conld  nut  have  reooveredi  and  he 
ought  not  to  be  in  any  better  poi^i^iou  merely  because 
he  tiappeng  to  be  in  possession  of  the  moaey. 

The  deft*udant  is  not  en  tilled  to  retain  the  sum  in 
diipnte^  and  muat  account  fgr  it  tu  the  pl«intiffi 

CHAjnrxLL,  Ji— I  agree,  I  think  there  are  many 
grounds  on  which  the  elaitn  might  be  p'aetd,  but  I 
am  Qontent  to  adopt  thoae  which  have  been  stated  by 
my  learned  brothera. 

Bblioilors  for  defendants,  Whittingtmit  Son,  it- 
BfzrAaTAi 

SoUoitors  for  plaintiff,  Lrwk  S  Som, 


June  30,  1903. 


[Lord  Alverstone,  L.C.J,,  and  J 
WilJa  and  Caannell,  JJ,)      J 

Keslake  V,  The  Boaed  of  Thadk.  («,) 
Skip — Sectman  ^MtjAle^  and  strvnnt—IU^al  de<iuctiom 
^Merc^ani  Shifypimj  Act,  \HM  {61  S  M  VicL  c,  l>0). 
m^  3i,  ^221,232, 

jr«  deduction  frQm  ihf  vMgtB  of  a  afaman  can  h^  jnade 
for  ih^  f^ife/icc  Q/de^erthn,  f accept  by  a  court  of  Mumm%ry 
JoFMictwH,  in  mxardana*  wi$n  secUm^  221  and  23*i  of 
ihe  Mmrehamt  Shipping  Aci,  1894;  and  any  f^rivuie 
arromgrnmeni  mth  the  Sfuman  that  u^h  dedHction  fthiwM 
h«  mmie  is  UkgaL 

Oaaa  stated  by  the  magistrate  of  Thames  poUce- 
oonrt- 

The  special  case  set  out  the  following  facts : 

One  Qharles  Melt  en  signed  an  agreement,  as  pro* 
iHded  by  57  &  58  Tict  c.  60,  i.  115,  to  aerve  as  a 
firetnan  on  board  the  steamahip  Saxony^  owned  by 
D.  MjaclTor,  of  Liverpool,  on  the  14th  of  June,  1902, 
for  a  voyage  from  Liverpool  to  the  River  Plate  and 
baok  for  a  period  not  exceeding  twelve  months,  at  the 
rmte  of  jE4  par  month.  He  received  an  advance  of 
m  10s. 

On  the  15th  of  July,  1902,  at  the  arrival  of  the 
steamship  Saxony^  C.  Mellen  deserted  the  ship,  and  in 
ooaaequenoe  the  owners  were  compulled  to  engage  a 
ftretn«ii  at  subititote  and  to  pay  him  the  sum  of 
£4  lOi*  per  mouth,  being  the  rate  of  wages  prevailing 
at  til e  port*  In  oouaeq^uenca  of  this  breach  the  owners 
of  Th€  Saj^ny  incurred  a  loss  of  15s«  3d. 

(«•}  Bepottad  by  Aj^am  Hoqo,  Stq.,  Bamster-at- 
Law. 


On  the  21st  of  October,  1902,  G.  SCeUen  signed  an 
afi^raement  t^  serve  as  fireman  on  board  the  ateamahip 
Urmapm  Orange  at  Bnenos  Ayres,  at  the  rate  of 
£4  lOa  per  month. 

On  the  15th  of  Deoember,  1902,  Thf  Urjnti&n 
Orange  arrived  at  the  West  India  Books,  and  the 
api^ellant,  W*  KesTakt^  the  :na<ter  of  t»ie  «te*m«hip 
Urmdmi  Qrangt^  was  then  maHe  a  war©  '*f  '1,  Mellen's 
deseriiim  by  a  letter  from  tha  Shipping  PHderatioo. 

By  that  letter,  after  setting  out  the  deiwrtion  and 
the  penalty  for  desertion  under  section  221  of  the 
Merchant  Shipping  Act,  1S94,  and  that  it  was  the 
intention  of  the  federation  to  proseoute  in  the  present 
instance,  if  necessary,  the  appellant  was  requested  on 
behalf  of  the  owners  of  TJm  Saxon g  to  withhold  pay- 
ment of  the  wages  due  to  M^Hea  pending  the  issue  of 
prcceedings  which  were  contemplated*  The  letter 
further  contained  the  following  paragraphs : 

'^Theatnountof  the  owner's  claim  is  15a.  3d. ;  please 
give  the  above-named  the  option  of  liigreeing  to  one 
of  the  folio*iiig  courses:  (a)  It  the  balance  lA  wages 
due  exceeds  the  amount  of  ttie  owners'  claim  by  £2  or 
more,  give  him  the  oppirtunity  of  voluntarily  agrea> 
ing  to  the  deduction  of  the  claim  from  such  balance 
of  wages,  (b)  If  the  balance  of  wages  is  less  tha  i  or 
doee  not  exceed  by  more  than  £2  tee  amount  of  the 
owners*  claim,  give  him  the  opportunity  of  volun- 
tarily agre^^iDg  to  the  deducdon  of  all  ont  £2  from 
such  t^aUnca  of  wasea." 

C  Mellon  then  agreed  to  log*  dd.|  the  amount  of 
the  loss  incurred  by  the  owners  of  The  Saxong^  b^ing 
defi noted  from  hi  wagna  earned  on  board  Thr 
Urmiian  Grange ^  and  signed  a  form  of  authority 
wnich  had  alao  been  read  to  him,  and  which  he 
thoroughly  understood. 

In  conspquenoe  of  this  agreement  and  authority, 
the  appellaut  entered  in  the  accoant  of  wages  on  the 
form  approved  by  the  Board  of  Trade  under  the 
heading  "Other  Dt^duotions,"  the  words  following 
*'  Deducted  by  your  Anthority,  I5t,  3d*,"  and  hand€d 
tha  said  amount  of  wages  to  C.  Metlen  in  purauacce 
of  section  132  of  tbe  Merchant  Smpping  Act,  1894, 
who  raised  no  objecttou  thereto. 

On  the  Uth  of  December,  1902^  the  appellant 
at'etjded  at  the  offices  of  the  Board  of  Trade  for  the 
purpose  of  paying  uff  0.  M-ll-n  and  the  oth-r  mem- 
bers of  the  crew  of  The  Urmatoti  Grajige,  in  accord- 
ance with  s«^otion  131  of  the  Merchant  Shipping  Act, 
aud  0.  M-Uen  l»kewist^  attended. 

The  supenntendeut  tfien  read  to  the  appellant 
aub-aect'on  1  of  section  221  of  tbe  Merchant  Shippieg 
Act.  1894,  and  expressed  his  view  that  the  ded notion 
of  15s.  3d.  from  the  wagea  of  0,  M^Uen  was  not 
Ifgtiily  made,  and  refused  to  accept  the  said  wages 
with  the  deduction  aforesaid,  or  to  allow  them  to  be 
paid  to  the  said  C,  Mell-^n  in  hia  preaencse. 

The  superinteud^nt  then  left  the  ottiae,  and  tha 
appellant,  while  stiU  in  the  office,  bat  in  the  ahsenco 
of  the  superintendent,  paid  the  balance  after  deduct- 
ing the  loi.  3d.  to  0,  MeUen,  who  iigned  the  account 
of  wages, 

The  magistrate  waa  of  opinion  that  a  forfeitum  for 
di'sertion  of  luiy  part  of  a  seaman^a  wages  must  ba 
deter  mi  oed  by  a  court  of  oompetent  jurisdictton  in 
accordance  with  tbe  providooaof  a-*ofcioas  221  and  232 
of  the  M»?robant  Shipping  Aot,  IS94  :  that  it  could 
not  be  tbe  subject  of  private  arrangement,  and  tbat 
the  deduction  of  15b*  31*  from  the  eeauxati^s  wages  was 
iUfgah  He  accordingly  convicted  the  appall ^nt*  He 
would  not  havrt  so  o  >nvioted  him  if  be  had  not  agreed 
with  the  view  takeo  by  the  auperintendent  of  me  re  en- 
tile marine,  for  if  the  appetlaut  was  legally  entitled  to 
have  made  the  deduction  from  the  aeaman's  wages ^  he 
ahotild  have  held  [as  was  contended  by  counsel  for 
the  respondents)  that  the  superintendent  should  have 
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aS^ordi>d  the  appellftot  fftoilitiei  for  paying  the  w%gm 

Idas  the  deducuon  in  bu  pr^aetioe,  and  that  the  paj- 
meot  must  be  takfn  to  have  b^-en  so  madei 

Th«  question  for  the  opinion  of  the  coutt  wat, 
whether  the  magiatrate's  d«t**rmiiii*tion,  b^iied  aa  hii 
c^UBtr nation  of  th*^  afore ittid  Bection«  ol  the  M^rotLant 
Bbtppin^  Actf  1394,  wae  oorreot  in  pomt  of  law* 

J.  A.  HamiUon,  KM.  {Road  with  him}»  lor  the  apel- 
lant — This  waa  aim  pi;  a  compromite  by  the  ownere 
of  their  rif^hti  under  section  226  with  the  aeamiiti 
and  did  cot  eff«jt  the  right i  of  the  Board  of  Trede 
under  section  221  to  take  crimiDul  ptocfiedingfl*  The 
superintendent  was,  therefore^  wrong  in  retnuiig  to 
be  preseot. 

Sir  E,  Carson,  S,G.  {Button  and  Emmrd  Smith  with 
liini)^  for  the  Board  of  Trade,  was  not  called  npon. 

Lord  Altiestone,  HCJ,— I  am  of  opinion  the 
decision  of  the  magistrate  waa  perfi^clly  right,  and 
for  the  reasons  he  hu  gtyen.  I  only  di^iire  it 
should  not  be  aupposed  that  auythieK  I  may  ht're 
said  in  the  course  of  the  ca**©  for  tbe  pnrfioie  of  fi>U 
lowing  couciael's  argnoQent  ia  to  be  taden  as  tu  any 
way  expresaing  what  would  he  my  own  view  in  any 
other  case. 

In  this  ease  tiie  captain  wai  autniuon^d  for  not  pay- 
ing the  seaman   hit    Wiiges  in  the  preseace  of  the 
superinfcpndtjiit  of   marine,   and  if    wftir**s  are  paid 
otberwiie  than  as  provid«^d  by  aeotion  131  that  is  to 
say,  ttirough  or  in  the  preaence  of  the  aupennt«ndent 
of  marine,  the  oaptain  is  clearly  linble  to  a  penally. 
Those  words  are  not  merely  formal  words  to  ehow 
that  it  does  not  paSEi  through  the  hand  of  a  crimo  or 
anybody  who  will  deduct  a  portion  of  the  money,  but 
it  if  cibviotis  the  superintendent  is  there  for  atJOfher 
purpose.     Aa  account  has  to  b-^  deJiveced,  and  any 
dtfduotion    from    the    wages    must,    appear    in    this 
ftocoimt*     Now,   o!  course  ttia  soperin  eud**nt  would, 
on  the  f*ce  of  the  docament,  nee  nothing'  but  **  de- 
ducted by  your   authority,    loi*  3d.*'     That  might 
mean  anything,   but    it    was    in    fact   a   d^duciion 
m-ide    in    puriuance  of    the    bargain    between    the 
<^ptain  and  the  firemaOj  a  bargain  which  I  shall,  for 
this  purpote,  aifeume  he  undnrscood.      Tbat  being  so, 
what  did  the  bargain  amount  to.      By  auction  221  of 
the  Merohant  Shippiojr  Act  it  is  provided  that  if  a 
fpaman  commits  the  offi^oe  of  desertion  he  shall  be 
liable  to  forfeit  all  or  any  part  of  the  effects  he  leaves 
on  iHJard,  and  of  the  wt^ges  he  hat  th^n  earnfld,  and 
also,  if  the  desertion  take*  plw  abr  >s4.  the  wages  he 
may  earn  in  any   other  ship  in  ^hioh   be   may   be 
employed  until  hit  next  return  to  the  Uuited  Km«t- 
dom,  and  to  satisfy  any  exc*«8S  of  wag-a  pail  hf  the 
master  or  owner  of  the  ship  to  any  aubstitu'e  engaged 
in  his  place  at  a  higher  rate  of  waives  thaa  the  rate 
stipulated  to  be  paid  tohitu*     By  spotion232.  *'  Where 
any  Wftgvs  or  efftscti  are  under  this  Act  I  rfeited  for 
desertion  from  a  ship,  tho^e  eff**c*8  may  be  couTerted 
into  motiey ,  and  thoata  watres  and  effects,  or  the  tnon^^y 
arising  from  the  converpion  of   tbe  ►ffectSi  shall   be 
appd^   towardi   re^ioiburalog  the  eipeosei,  c*u«ed 
by  the  desertion^  to  the  master  or  owner,  and,  subjflct 
to  that  re-imbursementt  thaU  be  paid  into  the  Bx- 
oheqner   and  carried  to    the    Consolidated    Fund.'* 
Tuerefore,  in  any  proceedings  for  desertion  before  the 
magistrate  the  claim  of  the  owcers  of   Tin   Baxany 
would  be  a  firat  charge  upon  any  money  the  magis- 
trate might  think  fit  to  direct  should  not  be  pail  to 
the  seamao,  and  any  balance  would  he  paya»^le  to  the 
Etche<juer-     It  is  plain,  therefore    to  my  mind  that 
this  waa  I  ot  merely  a  bargain  with  referenoe  to  the 
cUim  of  tbe  oiirnyra  of    The  Saxony t  but  on©  which 
platted  the  seaman  in  a  diffureut  position  with  refer- 
ence to  the  oonaequences  of  his  desertion  as  provided 
for  by  sections  221  and  232;  in  other  words,  it  dealt 


with  hia  liabilities  under  the  deiertion  without  the 
8  auction  of  the  court,  Kow^  having  regard  to  what 
ia  ahown  on  the  face  of  the  bill,  I  think  the  prasflnos 
of  the  nuperiutendent  would  have  been  to  sanctioD 
certaioly  directly— I  think,  to  a  certain  extent,  dir«ot»y 
— the  legality  of  the  deduction.  That  being  to,  the 
iuperiutendent  was  right  in  saying,  *  *  I  will  not  be 
a  party  to  a  deduction  made  upon  t^e  batis  of  thii 
statement,  and  therefore  I  decline  %f%  be  p-esent  whan 
the  wages  are  paid."  The  man  is  then  paid  wilhout 
the  auperintendent  being  present,  and,  that  not  being 
a  lawful  payment,  the  capita  to^k  the  responaibility 
of  paying  it»  I  only  desire  to  add  that  what  I  said 
does  not  conflict  in  any  way  with  anything  in  section 
226*  Ai  to  what  may  be  the  rights  of  t^e  shipo  wuef. 
apart  from  those  reserved  to  him  by  lectian  226,  1 
express  no  opinion.  In  my  opinio o  those  rights  navs 
no  bBaring  upon  aeotiona  131,  221  aad  232.  nnder 
which  thitt  arrangement  purpiirted  to  ha  carried  out 
For  theie  reasons  I  am  of  opinion  the  learned  [n«|pi- 
tr«te  was  right  in  the  view  he  took* 

Wills,  J.— I  am  of  the  sam*i  opmbu^  and  I  also 
wi"h  to  hmit  my  judgtof^nt  to  the  facts  of  this  CMe. 
Section  226  does  nndcmbtedly  preserve  certain  oivil 
remediea  to  the  owTier,  and  whether  there  ta  any 
objection  to  their  application  in  such  a  case  as  this  I 
do  not  kuow ;  but  it  has  been  suggested  that,  even  on 
that  point,  thf^re  migdt  b«  a  question,  and  ai  we  tuavs 
not  had  onr  at  ten  lion  dlrpotod  to  anything  which 
mitht  co'flict  with  the  prund  facie  meaning  of  seoti^u 
226,  I  desire  t^  iay  that  I  exprets  no  opinion  that 
under  section  226  *-xaclIy  what  has  been  don«  h«i» 
could  b*  done,  if  there  were  notuing  in  the  agree- 
ment amountif>g  to  a  com  tiro  mine  of  the  orimtaal 
proceediugi.  That  muat  be  considered  when  it  aris^Sr 
but  the  present  casa  is  to  my  mind  quite  ptMQ.  The 
letter  which  has  he*n  read,  and  af  cer  r*?adiug  which 
the  dcaman  signed  the  authority^  a^em*  the  olearott 
poB^ble  iuiimatiou  that  if  he  signed  that  authority 
the  0  wnera  of  T!w  SiA^jyuy  would  not  proieoute  him 
for  desertion,  and  in*9muuh  aa  th«y  were  the  only 
people  who  were  likely  to  prosecute,  that  is  a  pretty 
strong  consideration  leadmg  him  to  agree  to  this, 
because  by  so  doing  he  would  get  nd  of  the  criminal 
proce*-ding«.  It  i«  quite  true  that  under  aeoti  m  232, 
aub-aection  li  all  that  the  ownera  of  Thr  S(t^T<mt/ 
would  gft  would  be  the  loa*  3d.,  bat  it  is  aUo  vl**af 
that  if  proceedings  were  t«kea  under  sect»>a  211 
nothing  ould  present  the  magistrate,  if  he  thought 
right,  fcom  forfeitiog  the  wQole  of  the  sramot'i 
wiiges.  Therefore  the  bargain  is  one  by  whioti  he 
getH  rid  of  thn  liability  to  criminal  proceedings,  which 
miKhn  rpsnlt  in  a  fine  or  the  forfeiture  of  ttie  whole 
of  hid  waeea,  I  thinks  ther**foTe,  the  auperintendent 
was  justilied  in  ref using  to  be  preient  when  tha  wages 
were  paid  under  such  cironm^tacc^a ;  it  is  plain  hia 
funenona  nndwr  the  Act  are  mucti  more  than  merely 
to  bo  present ;  they  are  of  a  different  character  to  that. 
For  these  reaarns  I  agT**e  with  the  magistrate  in  the 
decision  which  he  haa  arrived  at 

CHAivirELL,  J. — I  am  of  the  same  opinion.  I  think 
the  magistrate  was  quite  right  in  aaying  that  a 
forfeiture  for  deaertiun  of  any  part  of  a  seaman'i 
wages  must  be  determined  by  a  court  of  oompet*fOt 
j  una  dicta  on,  and  cannot  ba  the  subject  of  private 
arrani^ement.  It  ia  clear  that  thi»Be  provisions  as  to 
forfeiture  are  in  the  nature  of  criuiinal  proceedings. 
The  forfeiture  ia  a  penalty  according  to  the  section, 
and  ii  speak*  about  the  offence,  and  so  on,  Th^-re  can 
b ^  no  doubt  ah  nt  that  part  of  the  case.  Thwa  can 
be  equidly  no  doubt  that  the  private  arrangemtrnt 
which  was  come  to  in  this  case  was  in  the  nature  of  an 
arrangement  with  reepeot  to  forfeiture  of  the  aeamaii's 
wages.    The  document  refers  to  that,  and  it 
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^ 


not  only  to  the  wag«8  earned  in  the  first  Hbip^  but  to 
Uio««»  earned  iubftt^qaenti^i  and  it  aslca  the  oAmers  of 
The  Urmtion  Orange  U  the  man  doei  not  agree  to  the 
coaipromkft  to  i«taiQ  oil  hu  wages  earned  In  tbe 
■af;ci  <d  ifaip, 

Tiie  re»iiltt  th^i^for^,  i&f  that  it  if  an  arrangement 
Battling  #hat  ia  to  be  don^  with  reipeot  to  that  olaim 
for  f*  rfeitnrep  thonghi  no  doubt,  ih-a  tiettrnjui  fnily 
kaew  frbftt  hd  was  doing. 

A^  to  the  oaae  which  might  ariset  althongb  it  wanld 
not  be  ij  i^eotive — n&oiply,  Um  Shipping  Foderation 
setidiiig  to  the  master  of  the  second  ship  a  noiioe  to 
the  «-ff>?Gt  that  the  afjaai^n  haa  eommitted  a  breach  of 
oon^raclp  a* id  would  be  liable  to  be  tued  in  thecountf 
court*  and  i^i|upsting  the  aKaman  to  agr«e  that  those 
damair*'!  should  b«  deducted  front  hia  wsges^  I  do  not 
thinii  it  would  be  light  for  the  ooxurt  to  expreta  any 
opiniou*  All  we  do  nay  is,  it  wonld  Im  a  very 
diff«-T«nt  caaa  to  tbe  preaent, 

Appad  dimnUisdB 

S  jHcitOM  lor  the  appeUant,  Bolter  ell  <£'  Eoche^ 

I  Solicitor  for  the  reapondentf  Sdki&or  to  the  Board 


OqU  28* 


I 


CToutt  of  l^vptal 

Ffotn  K»  B.  Bit,  I 

OolliaiCp  MiE.j  and  Aiathew,  L  J*}  f 

CfiTEiTXEFTKLD  RUBAXf  DitTHICT  OOimOIL  Vt 

Newton  aitd  Otsers.  (^0 

Frndiee—CoiU—E^Tmrdinury  expense  of  repairing 

'  '  '        —Adtion  in  Eiifh  CourtSufti  nf^t  fwcmiintj 

lucred — High  Court  cmU—Locmfitdiv^s  Act^ 

loc^.  ^11.  d>B2  Vict>  c.  29),  3,  12,  8uh'^€cliou  1  (a), 

Btj  s^dim  12,  sah-a^imn  1  (a),  of  the  Lwojnotivcs 

A*:t^  IS98,  fxtmordinart/  txp^na^s  inairred  tn  repairing 

a  hi^hmaif  are  not  reeovtTfthlc  in  a  Aummtznj  ma  finer  j 

"   I   **i»W3ry  6e  r«c«wre(i,   i/  wo*  exteedinff  X250,  *i»  l^e 

Kfiiy  omrtt  ^^d  if  €xcfedin*i  that  sum,  in  the  High 

A  iooai  tiuthtiritt/  brought  nn  itttion  in  thv  Ilitfh  Court 
§o  TKomt  ii  fium  exe^ediitg  £2dO  far  tztnifirdinary 
<irpen«ef  *ft  rfptiiring  ft  hCght&atf*  At  the  trial  the  jury 
aunrded  a  mm  of  £60,  atiA  jfidgmeni  tma  eiUerm 
/'«>r  ihf  ptaintiga,  with  roita,  Th^  ma$tfr  ttxxed  the 
'jMndifh*  coaia  upon  the  High  Cotirt  aeah,  and  thejadgti 
,T'  1  rr/taed  to  dirrct  a  rtmew  of  taxution^ 

if  the  Hiifh  d^art  had  JariMdictioti  to  mter- 
taiu  14*  action,  anfl  a*  the  trial  wa»  with  a  jtirtj  J/m; 
CD«I«  failQwed  ike  evrnJt^  and  the  plaintiffs  were  mtitled  to 
High  C&tirt  CQftsM 

Appa«l  l7>ni  an  order  of  Walton,  J,»  at  chambers. 

Tfte  pl-iioti^a  brought  am  action  in  the  King's 
Bench  DiviBion  against  three  defendants  to  recover 
the  sum  of  £732  for  extraordinary  eipecgei  aUeged 
to  have  b«en  incurred  in  respect  of  the  repair  of  a 
htgbvmy  owing  to  the  damage  caused  to  it  by  extra- 
ordiiiary  traffic  conducted  by  the  def-^ndants  along  it* 
In  the  statement  of  claim  the  aum  olaimed  as  against 
the  defendant  Newton  waa  £634,  and  the  b^ance 
oiaioat  the  other  two  defendsnts.  Theee  latteT 
delc^idants  settled  with  the  plaintiffs,  and  the  actiou 
prrMseaded  as  against  Newton*  At  the  trial,  before 
Eidley.  J.,  «nd  a  jury,  the  jury  fouod  that  the  weight 
warn  «3ioeaiiFe  and  the  traflio  f  xtraordiaary*  and  thi^y 
•■iTiWt^  the  ficpenaei  at  £120.  Of  this  sum  it  was 
a^TC^d  that  £60  Tfas  anribotableto  the  trtiffio  belong- 

(«,)  Eepofted  by  W,  F*  Bab&t,  Esq.,  Barriit«r-at- 
Law. 


ing  to  the  defendant  Newton »  and  judgment  was 
entered  for  the  plaintiffs  against  him  for  that  sum 
with  costs,  the  learned  judge  certifying  for  costs  upon 
the  High  Court  scale  if  it  were  u^tcefljsary  for  him  t^ 
do  so.  Upon  the  taxation  the  master  taxed  the 
plain ti£Fs^  ooats  upon  the  High  Court  scalf^,  and 
Walton*  J*f  refused  to  direct  a  review  of  taxation* 
The  defendant  Newtoo  appealed. 

By  section  2S  of  the  Highways  and  LocomotiTet 
(Amendment)  Act,  1S78,  *'  where  by  the  c«ftifioate  of 
their  surrey  or  it  appears  to  the  authority  which  is 
liable  or  has  undertaken  to  repair  any  highwr&y, 
whether  a  main  road  or  not,  that,  having  regard  to 
the  average  expense  of  repairing  highways  in  the 
neighbourhood,  extraoTdinary  expeusea  have  been 
incurred  by  aucb  authority  in  Tep*iriQg  such  highway 
by  reaaoQ  of  the  damage  ca^ised  by  excessive  weifrht 
passing  along  the  same,  or  extraordinary  traMc 
thereon,  inch  authority  may  recover  in  a  summary 
maoner  **  the  amount  of  sacti  expenses* 

By  section  12,  sub -section  1.  of  the  liOccmotiTea 
Act,  1898,  **  Section  23  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878  (which  relates  to  the 
recovery  of  expenses  of  extraordinary  traffic)  shall 
be  amended  as  follows:  (n)  Expenses  under  that 
S€<jtion  shall  oeaae  to  be  recoverable  in  a  summary 
manner,  but  may  be  recovered  if  not  exceeding  £230 
in  the  county  court,  and  if  exceeding  that  sum  in  the 
High  Oom^f 

rv,  A,  Bonner  {Ilugfi  Toung,  ICC,  with  him),  for  the 
defendant  Newton*— -The  jadge  at  the  trial  has  no 
power,  when  £250  or  under  ia  recovered,  to  award 
costs  upon  the  High  Court  scale.  Section  12,  sub- 
section 1  («),  of  the  Locomotives  Act,  iS98,  givea  the 
county  oourt  exclumve  jurisdiction  up  to  £250.,  The 
words  "may  be  reoovered'*  mean  '*muBt  be  rfl- 
ooTered.^*  The  rrght  of  a  plaintiff  to  costs  depends 
upon  the  amount  recovered,  not  upon  the  amoant 
claimed  :  Solomon  t,  Mulliner,  49  W*  B*  364,  [1901]  1 
K,  B*  76,  This  is  not  an  action  of  tort  within  aeotion 
116  of  the  County  Courts  Act^  1883,  and  that  section 
does  not  apply  to  inch  a  claim.  The  action  is  founded 
upon  a  statute*  The  user  of  the  highway  was  not 
wrongful  The  user  was  a  lawful  user  subject  to  th« 
statutory  obligation  to  pay  for  the  damage  done  to  it. 

Eth^ington  Smith  and  1\  E.  Walker,  for  the  plaintifEi* 
— The  judge  at  the  trial  gave  judgment  for  the 
ptaintli!^  **  with  costs  "  ;  and,  apart  from  the  certifi- 
cate, the  plaintiffs  were  entitled  to  costs  upon  the 
High  Conn  scale.  By  ord,  $o,  r.  1,  the  action  having 
been  tried  with  a  jury,  the  ojats  follow  the  event 
unless  ^*  good  cause  "  m  shown  to  deprive  the  plain- 
tiff* of  ooits.  No  good  oauae  was  shown  here.  Nor 
is  there  any  Act  or  rule  to  tbe  contrary »  Section 
116  of  the  County  Courts  Act,  1888,  does  not  apply, 
because  even  if  this  was  an  action  of  tort,  the  amount 
recovered  was  not  less  than  £20,  There  is  no  other 
statute  that  could  be  said  to  applf^  The  mere  fact 
that  the  action  might  have  been  commenced  in  the 
county  court  doea  not  of  iteelf,  apart  from  section  116 
of  the  Oounty  Courts  Act>  1888,  affect  the  right  to 
costs.  The  Locomotives  Act,  1898,  is  silent  as  to 
costs.  The  plaintiffs  ate  therefore  entitled  to  High 
Court  oostt.  This  is  not  like  an  ordinary  action, 
as  the  local  authority  had  to  act  upon  the  oerti&catw 
of  their  surveyor  and  bring  an  action  for  the  amount 
certified  by  him* 

They  also  referred  to  teoUon  5  of  the  Judicature 
Act,  1890. 

Bonn^  replied. 

C0X4LINS,  M.B.— In  my  opinion  this  appeal  farb* 

The  action  wa«  brought  by  a  local  authority  under 

I  section  23  of  the  Highways  and  Locomotives  {Amend- 
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mmt)  Act,  1678^  to  reeoTer  the  fttnoniit  of  certain 
extraordmary  expecieB  mtnirred  ia  rep&irmg  the 
d&u^age  dona  to  s  highway  owing  to  the  defend  ants 
i^Bdiiig  extraordinary  traffic  along  it*  The  main  pro^ 
viiioiieof  thataeotionatand,  hut  the  remedyia dealt  with 
\gf  teotioQ  it  cii  the  Ijocomotivee  Act,  IB9B,  whioh  by 
aub-ieotion  1  [a]  proTideif  hat  theexpenaes  under  aection 
23  of  ihe  Aot  of  1S73  ihail  oeaae  to  bo  reooverable  in  a 
innQuiftry  manoer,  but  may  be  reooyered  if  not  exoeod- 
ing  £250  in  the  oounty  court ,  and  if  exceeding  that 
in  EH  in  the  Htgh  Court.  Aa  haa  been  pointed  out  in 
the  oonrae  oE  the  argumenti  the  certificate  of  the 
mrteyor  is  a  condition  pr**cedent  to  the  bringing  of 
the  action,  and  the  cf  rt^ficate  of  the  surrey  or,  aa  a 
matter  of  fact,  atated  the  acnotint  of  the  e^xpeDSes  at 
£732*  In  theRe  circumBtaocea  this  aoMon  wa<s  brought 
to  recove;  that  amount*  The  jiiry  fixed  the  amount 
at  £120,  and  by  agreementp  of  this  sum  £60  wai 
apportion  I'd  as  payable  by  the  defeDdant  Newton* 
The  learned  judge  acoordinglv  gave  jadgment  for  the 
plaintiffs  for  £60  m  ai^atnsit  Newton  with  coatSf  and 
gave  a  certifloate  for  High  Oourt  costa  in  obmb  it  was 
n*>0«flaary*  The  costs  were  aocordingly  ttxf^d  on  the 
High  Court  acalOf  and  the  judge  at  chanib^irs  refused 
to  direct  a  reriew  of  taxatioii.  The  defendant  appeals 
here* 

It  ia  aaid  that  the  jndga  at  the  trial  had  only  jttrii- 
diction  to  award  ooanty  court  coats  upon  the  ground 
that  section  12  of  the  Loo  :»motiTes  Act,  1S9@,  prori'le* 
that  expenses  under  e>^ct]on  2'S  of  the  Act  of  1S78 
*^iDay  be  recovered  If  not  exceediag  £250  ia  the 
Gotinty  conrt,  ai^d  if  exceeding  that  sum  in  the 
High  O'^nrt/^  The  argum^tit  ia  that  the  word 
"may**  there  means  ^'mus*:/*  and  as  the  amount 
recoyered  did  not  exceed  £2S0.  though  the  daim 
fKzoeded  £700|  the  aodon  oould  ottly  hare  be^fn 
brought  in  the  county  court,  aad  the  only  costs 
reooyerable  were  county  court  coats.  It  seems  to  me 
to  ba  clear  that  this  is  an  action  which ^  under  section 
12  of  the  Act  of  1898,  oould  haye  bsen  brongbt  in  the 
QOnnty  Qonrt.  It  see  ma  to  me  to  be  equally  dear  that 
thia  if  an  action  which  the  High  Court  had  juriadic- 
tion  to  entertain.  It  is  argued  on  bf^half  of  the 
plaintiffs  that  the  oate  falla  within  ord,  65,  r*  1,  that 
the  action  was  one  whioh  the  High  Court  had  juris* 
diction  to  entertain,  and  that,  aa  it  waa  tried  with  a 
jury,  the  costs  must  follow  the  eyent  unlesi  good 
cause  be  shown  for  depriying  the  plain ti£f4  of  costs. 
Tbis  action,  as  I  haye  Btdd,  might  haye  been  brought 
in  tb4»  county  court,  the  amount  reooyered  not  exceed' 
ing  £250,  but  it  is  aaid  that^  ap%rt  from  special  legit* 
latiou,  that  option  cannot  affict  the  right  of  the 
plaiutiffi  to  costs  when  the  action  is  brought  in  the 
High  Court.  In  support  of  that  argument  the 
instance  was  giyen  of  an  action  of  tort  wtiere  a  sum 
between  £20  and  £fiD  is  recoyered^  which  might  haye 
bden  brought  in  the  county  court,  and  yet  the 
plain tvff  would  get  High  Court  ooita^  It  is  clear  that 
the  fact  t^at  an  action  could  haye  been  brougat  m 
the  OOttuty  court  does  aot  affect  the  right  to  c  isti 
nnleaa  tuere  ia  some  apodal  legislation  dealing  with 
coats  in  such  a  case.  The  only  special  legiBlation 
referri'd  to  ia  section  116  of  the  County  Courts 
Aot^  1688*  That  sectiou  obyiouBly  has  no  applioatioQ 
to  tliis  case  because  the  amount  recoyered  exceeds  the 
Hmits  speciflsd  in  that  section.  Bat  asaumin^  that 
the  ease,  as  regards  amount,  comes  within  aeotion 
116«  thftn  the  aot  complained  of  either  is  not  a  tort, 
in  which  case  it  stands  outside  section  116,  or  it  is  a 
tOftioua  act  because  it  ia  extravagant,  onreeaonablet 
and  eoccestiye,  io  whioh  case  it  comes  within  aecdon 
116,  and  the  learned  jndge  has  exerdsed  the  diacre> 
tion  conferred  upon  him  by  that  section  mad  has  giyen 
a  oertiBoate  for  High  Court  ooata.  In  either  yiew 
the    pkintitfs    are    entitled    to    High  Court    costs. 


The  oosta  must,  by  ofd.  65,  r.  1^  follow  the  evexit, 
acd  there  is  no  statutory  proyision  disentitling  tbe 
plaintiffs  to  High  Court  costs  <  With  reference  to 
section  5  of  the  Judicature  Aot,  1890^  that  aeotion  seemg 
to  me  to  haye  no  application.  The  ptoyiiions  of  tb&t 
section  are  subject  to  the  Judioature  Acts  and  rules  of 
court,  and,  as  this  cs^e  was  tried  with  a  jury,  ord*  M, 
r.  1,  applies  and  deals  with  the  costs. 

For  these  reasons  I  think  that  the  appeal  fails* 

Mathew.  LJ„  concurred, 

Appeal  dumiated, 

Bc^licitops  for  the  plaintiffs,  Sttvem,  Sanit  4^  Fark^^ 
for  JQne§  db  Middteton,  Chesterfield. 

Solicitors  for  the  defendant^  Stanley  Emm  ^  (k. 


(CoUiuf,  M.b!^  and  Math^'w,  KJJO  ]  "^^^  ^^'  *^^- 

In  re  An  ARBiTHATioiff  sxtwbsn  Sxoitb  Asm 
Hasx3*  (a.) 

MetTopolu — Bmldintj^~ Ramng  party ^mrU  by  buiiding 
owner — Lta^e  of  premiMta^^-Sabttqueni  u$er  of  raited 
party '-tuaU  by  adjoininy  o*aner — R'yht  it/ ieuet  to  pro— d 
pofiion  fif  ^pente  (tf  rahiny  loall — London  Baudin^^ 
Actt  1894  {57  ifc  58  Tiei.  c,  eccm,),  m.  88-95. 
The  owner  of  a  hottte  in  L<mdon^  etrMny  tinder  the 
pn%oer&  of  the  London  Building  Ad^  18^,  raisai  at  hU 
own  expenie  the  party 'Wall  s^paraUng  that  httute  Jhmi 
the  afi joining  one,     titihs^quentty  he  granlrd  a  leute  of  the 
house  to  the  appeltant  for  twenty  -one  years*     The  re$pan' 
dent,  who  time  t?ie  oumer  o/  Ifte  adjoining  home^  being 
drsiroiia   of  fthuilding  the  house^  ecrtted   noiice  oa  the 
appellant  of  the  taork  which  h€  proposed  tQ  t^^^id^^  i 
which  tneladed  the  use  of  the  raietd  party ^walt  h€ym^\ 
the  nee  thereof  made  by  him  before  the  aiteratian^     Th9  I 
appdlant  did  not  expreM  hU  Ci>n4mt  to  the  notice^  &nd  th€ 
maitere  in  difference  mw*  thereupon  referred  to  arbitra' 
tion  in  accordance  with  the  provisions  of  the  Ad*     Tk« 
appeUant  claimed  (inter  alia),   under  sectimt  95,  eub^ 
section  2,  of  the  Act,  a  proportion  of  the  original  cxpmM€ 
of  raising  the  party ^  wall ^  such   daim  being  mods  ua 
respect  of  the  increaned  user  therecf  by  the  reipondmU*  ' 
The  arbitrator i  attr/irded  the  appellant  a  mm  of  mam»f 
in  respect  of  this  claim-t 

Htldt  thit  iht  arbitro^e  had  no  juriedidion  to  enter-  j 
tain  the  e/aim,   as  the  Act  only  contemplated  a  pra- 
portion  of  the  original  expense  of  raising  the  party -wM  J 
being  paid  to  the  perion  who  ctdualiy  inct^rred  the  t 
and  not  to  a  person  who  became  teiutfU  after  the 
had  been  incutredt 

Appeal  from  an  order  of  Walton,  J,,  at  chambect, 
upon  an  application  under  lection  12  of  the  Afbi' ra- 
tion Act,  1889,  for  leave  to  enforo«  an  award  madt 
under  the  L'indon  Building  Act,  1894. 

On  the  24th  of  June,  1897,  the  appeUant  Hss^ 
took  a  lease  of  17i  Queen- street.  May  fair,  horn. 
o^rrttin  trustees  for  a  term  of  21  ^  eera  at  a  reut  of 
£300  a  year.  Before  the  date  of  the  lease  the  trustees 
had  at  their  own  expense,  under  the  powers  of  the 
London  Building  Act,  1894,  raised  the  party-wiU 
bt»twean  16  and  17,  Quc^n-Btreati  for  the  parpoae  of 
hnilding  new  rooms  at  the  back  of  No.  17.  Thft 
trustees  were  not  the  owners  of  No,  16,  Subse- 
quently the  respondent  Stone  acquired  a  long  lease 
of  16,  Queen-itreet,  aod  being  desirous  of  hoildins 
upon  the  premisea  he  seryed  notice  upon  the  appeilanti 
under  section  90  of  the  London  Building  Act,  lii94p 
of  his  intention  to  do  certain  works,  particulart  ol 

(a.)  B^ortid  by  W,  F*  Bmmmy,  Esq,,  Barriat«r- 
at-'Law. 
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wbloh  w#r6  stfttad,  and  whioli  mTolf'ed  the  rtbuOdtng 

ef  NTo*  16  and  the  iise  of  the  party-Trail  beyond  the 
use  which  had  he^n  made  of  it  by  the  owneri  of  No* 
1$  before  it  waa  taiEed  bp  the  truflbees-  The  appellaut 
did  not  within  fourteen  dayi  expreai  hii  oon^eut  to  the 
notioe— that  u  to  lay,  to  the  exeotztioa  of  the  works, 
and  tbprefore  by  'Pirtue  of  lectiou  90,  Bub-ieetioa  7, 
of  the  Loodon  Bmldiog  Act,  1894,  be  wa^  taken  to 
bttre  dissented  therefrom,  and  a  difference  wai 
deemed  to  have  arisen  between  the  appellant  and  the 
reapondent.  Each  pirty  therunpon  appointed  a  snr^* 
veyor  nndear  leetion  91  of  the  Aet  to  settle  the  matter 
in  diSercnoe,  and  the  two  surrey ora  appoioted  a  tliird 
rarr^yor*  The  appellant  made  two  claims  against 
the  re^poadeot!  (1}  For  dainage  to  No.  IT  by  and 
daring  the  building  operattons ;  and  (2)  for  a  propor^^ 
tion  of  the  coat  of  raidng  the  party -waU^  this  latter 
claim  being  made  in  respect  of  the  fxtra  use 
made  by  the  reipondent  of  the  party- wall 
beyond  the  use  made  of  it  before  it  was  raised 
by  the  tmatees*  Upon  the  25th  of  April,  1903,  tfee 
surref  ors  made  an  award*  in  which  all  three  conourred, 
as  follows:  ''  (1)  That  thesnmof  £1S  be  immed Lately 
paid  by  the  bolldiDg  owner  (the  respondent)  to  the 
adjoiniog  own^r  (the  appellant]  in  full  discharge  of 
all  damage  catteed  to  the  premises  of  the  adjommg 
owner  by  reat pn  of  the  works  in  oonnectictn  with  tt^ 
naw  bnUdings,  (2)  That  the  ium  of  £BS  10a.  e>d.  be 
paid  by  the  bnilding  owner  to  the  said  adjoining 
owner  in  payment  of  the  extra  use  made  of  the  said 
Wall  as  a  party- wall  for  the  new  building  in  excess  of 
the  pf^rtion  previonaly  used  as  a  party- wall  for  the 
old  buiidir»gs  formerly  occupying  the  site  of  No.  16, 
Qoeen-ttreet,  (3)  Tnat  the  oosta  of  this  award, 
together  with  a  sum  of  ten  gnineas  towards  the  fees 
oi  the  surrejor  to  the  adjoining  owner,  and  the  feee 
of  the  third  surveyor  amounting  to  eight  gaineas 
flhall  be  paid  by  the  building  owner,  who  shall  alio 
pay  the  fi^es  of  his  surveyor." 

On  the  22  Dd  of  May  the  appellant  took  np  the 
ftwmrd,  and  after  the  ezpiratton  of  fourteen  days  from 
thmt  date  (within  whicti  time  ettlier  party  could  hayc 
«ppft»akd  from  the  award  to  the  county  court  under 
auction  91,  sub-teetion  2,  of  the  Act,  but  no  appeal 
was  brooght)  the  appeltant  took  out  a  summons  at 
diamben  under  section  12  of  the  Arbitration  Act, 
1S89,  for  leare  to  enforce  the  award*  It  appeared 
that  tbe  trustees  had  made  a  claim  upon  the  respondent 
in  respeot  of  the  increased  user  of  the  pirty-waU,  bat 
it  did  not  appear  when  the  elaim  wai  made. 

The  master  made  an  order  giving  leave  to  enforce 
tbe  awazd.  The  respondent  appealed  to  the  judge  at 
chambers  from  that  order,  coDtendiyg  that  in  awurd- 
ing  any  sum  in  reipect  of  item  (2)  ia  the  award  the 
arbitrators  had  acted  without  jurisdiction,  and  the 
learned  judge  was  invited  by  both  parties  to  d«=cide 
the  queetion  whether  or  not  the  award  was^  as  to  the 
£S8  lOi.  6d.  in  item  (2),  ultra  virta  and  void.  There 
we*  nn  dispute  as  to  items  (1)  and  (3)  of  the  award. 

Walton,  J.,  held  that  the  arbitrators  had  no  juria- 
diciticti  under  the  Act  to  award  to  the  appellant  a 
eomtiibntion  towards  the  expense  of  raising  the  party- 
wall,  where  the  tmst^s  had  not  assigned  to  the 
appellant  their  right  to  recover  from  the  owners  of 
No.  16  a  proportion  of  the  expense  incurred  by  them 
m  raiting  the  parry- wall— there  being  nothing,  he 
taid,  in  &e  Act  which  made  the  awud  biadiL>g  on 
the  tmstees.  He  accordingly  held  that  the  award 
wms  ultra  virtt  as  to  the  item  of  £3S  10a«  6d.f  and  as 
tb«  teipondent  had  offered  to  pay  the  amounts 
ftwuded  other  than  the  sum  of  £38  10s,  6d.,  he  made 
an  order  that  all  prcceedinga  on  the  award  should  be 
■tayed  upon  payment  by  the  reipondent  to  the 
appellant  of  the  amounts  admitted  to  be  due, 

Haitie  appealed. 


July  2%.^E,  W.  BameU^  for  the  appellant. 
ClamU  Sailer t  for  the  reepondent* 

July  29.— CoLLiNB,  M,B.— This  is  an  appeal  from 
the  decision  of  Wai  ton  ^  J,,  upon  a  question  ariaiDg 
between  two  ooeu piers  of  adjoining  houies  with 
regard  to  the  expenfles  incident  to  the  operations  in 
connection  with  a  party  ^  wall*  The  appellant  Has  tie 
ii  tenant  for  twenty -one  years  of  17,  Queen -street. 
May  fair.  His  lessors,  who  are  trustQcs,  and  who  are 
the  owners  of  a  long  lease  of  the  premiees^  had 
before  the  lease  to  Haiitie  made  certain  alterations  in 
the  party-wan  separating  No,  17  from  No.  16. 
These  alterations  embracea  tbe  raising  of  the  party- 
widl  to  a  considerable  height  aboye  itd  original 
height*  After  the  lease  to  Haatie  the  respcndent 
Stone  acquired  a  long  lease  ot  the  adjoining  house, 
Nok  16,  and  he  began  building  operations,  priicticaily 
pullLDg  down  No,  16  and  rebuilding  it  to  a  height 
aboye  its  original  height.  This  tuvolyed  an  inoreased 
uier  of  tbe  raiaed  party -wall  built  by  Has  tie's 
lessors. 

Now  there  are  proyisiona  in  the  London  Building 
Act,  1894,  specifying  the  rights  of  the  parties  as 
to  ihe  user  of  a  party- wall,  and  those  proviaiona 
include  the  case  of  one  owner  raiding  the  party- wall 
for  his  own  beneftt  alone  at  a  time  wh^n  the  adjoia^ 
log  owner  may  not  contemplate  the  user  of  the  raised 
portion  of  the  wall.  The  Aet  also  contains  provisions 
to  meet  the  case  of  the  adjomiog  owner  subsequently 
utiog  the  portion  of  the  wall  so  raised,  such  provisions 
dealing  with  the  question  as  to  what  proportion  of 
the  expense  of  building  it  up  to  its  increased  height 
shall  be  borne  by  the  adjoining  owner,  who  is  th«*n 
about  to  make  use  of  the  increased  height  of  tbe 
party- wail.  In  the  present  ease  Stone,  in  carrying  out 
his  building  operations,  had  to  interfere  with  and 
make  use  of  the  party -wall,  both  the  old  part  and  the 
added  part.  The  scheme  of  the  Act  seems  to  me  to 
be  to  lay  down  a  code  as  to  what  the  two  adjoining 
owneri  may  do  with  reepect  to  the  party -wall  which 
separate  their  two  houses.  There  are  things  which 
the  building  owner  may  do,  and  there  are  redprooal 
rights  conferred  upon  the  adjoining  owner,  and  there 
are  proviiiona  for  eaoh  giving  oertam  notices,  tbe  one 
of  what  he  proposes  to  do,  and  the  other  of  what  he 
claims  to  have  done.  Then  there  are  provisions  for 
the  settlement  of  disputes  by  arbitration.  Those  are 
provisions  for  adjusting  the  rights  of  the  parties 
where  there  is  an  interference  or  proposed  interference 
with  the  party- wall*  That  is  one  set  of  provisionfl* 
Another  set  of  provisions  deala  with  the  rights  of 
building  owners  i Titer  ati  where  certain  works  are 
undertaken  for  the  joint  benefit  and  at  the  joint 
expense  of  both.  There  are  provision!  as  to  eaoh 
bearing  part  of  the  expense,  and  as  to  what  eaoh 
may  do*  Where  an  owner  has  for  his  own  benefit 
added  to  the  height  of  the  party-wall,  it  is  obviously 
oonyenient  that  he  should  bear  the  whole  of  the 
expense,  at  any  rate,  in  the  first  instance,  and  that,  if 
afterwards  the  adjoining  owneir  makes  use  of  the 
increat oi  height  of  the  wall,  it  is  right  that  he  should 
eontribnte  towards  the  aLpense.  That  is  a  totally 
ditttinot  and  parallel  set  of  provisions,  and  those  pro- 
yistons  are  not  covered  by  the  earlier  provisians 
dealing  witb  the  case  where  one  owner  builds  and  the 
other  has  reciprocal  rights  conferred  upon  bim. 

The  question  which  we  baye  to  consider  is,  what 
righti  tliese  two  persoos  respectively  have,  in  view  of 
the  fact  that  tbe  house  of  which  Hustle  is  the  tenant 
is  next  to  tbe  hoiue  where  the  building  operations  are 
going  on.  That  is  provided  for  by  the  first  set  of 
sections.  Notices  were  gtyen  by  StonOj  m^^  as 
Hastie  did  not  consent  tbereto,  he  must»  by  section 
90,  nub-section  7«  of  the  Act,  he  taken  to  baye  dis- 
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B0Dted  tberefFom.  A  dispute  thm  aroeep  aTid  the 
jurJBdiction  of  the  atbitrators  waa  let  in.  J^ey  hfird^ 
bowev^'ri  no  jurisdictioa  to  deal  with  ttnythlng  beyond 
wb&t  was  so  sdboiitt^d  to  them,  snd  the  sectioDS  do 
not  oon template  their  haTicg  aoy  juriBciiotion  to  deal 
with  the  initial  expense  of  raising  tb©  p'iTty-wftll. 
The  arbitrators^  in  their  award,  have  included  a  claim 
mnde  by  Hastie  for  a  proportion  of  the  Axpenae  of 
buiidiiig  the  enbrnnced  party- wall  by  his  leiaorii  an 
expense  with  which  be  bioiseif  had  nothing  to  do. 
Stone  objected  to  tbe  claim,  and  contsnaed  that  it 
was  oatside  tbe  scope  of  the  reference;  that  bis 
obligation  wna*  not  to  H-«3^ie,  but  to  Has  tie's  lessors  ; 
snd  that,  therefore,  tbe  arbitratorg  bad  no  jurif diction 
to  awftrd  any  sum  In  renpect  thereof*  That  Is  tbe 
point.  HMtie  bsTing  takati  frtaps  to  enforce  the 
sw^rd,  Walton,  J„  by  invitation  of  the  parties, 
det*-r mined  tbe  qneiticin  wh^rber  the  arbitrators  bad 
jnri^diotion*  The  learned  judge,  ia  a  very  cte«r  and 
careful  judgment,  held  tbtht  tney  had  not  Against 
that  decision  the  present  appeal  is  broughtp 

I  will  now  shortly  g^  through  the  material  section i 
of  the  London  Building  Act,  1894.     Beetion  87  deals 
with  the  rigbt«  of  owner  a  of  adjoining  lands  respect- 
ing the  eri'otion  of  walls  on  the  line  of  junction. 
gection  SS  deals  with  the  rights  of  building  owners, 
and  section  89  with  the  rtithts  of  adjainiiig  owneis. 
Section  90  speciSes  the  rules  as  to    the  exeroi&e  of 
rigbti    by  baildiDg    end    adjoining    own^^ra.     That 
section  oeala  with  the  giviog  of  notices  and  requiai- 
tions  by  the  building  owner  and   adj' imng  owner 
respectively.     Sviftion  91  deals  with  the  settlement  of 
differences    between     the     bmldicg    and    adjoining 
owners  by  arbitration,  and   sub'seotion   2  provided 
that  the  award  shall  be  conduaive  and  shall  not  be 
questioned  in  any  court,   with  this  exception,  that 
either  of  the  parties  may  appeal  there f rum  to   the 
county  conrt  within  fourteen  d*ys  from  the  date  of 
the  delivery  of  the  award.    That  provision  gives  rise 
to  one  of  the  contentiona  here.     It  is  not  necessary  to 
refer  p-irtic^aTly  to  sections  92,  93,  and  94,     There 
ar«  next  a  eeriea  of  provisions  dealiug  with  the  case  of 
a  party -wall  being  tjnilt  or  raised  by  one  owii*^r  and 
the  other  owner  not  uaing  it  at  the  time>  but  doing  bo 
subsequently.     Reetion  95  is  tbe  seotijn  which  raises 
tbe  mtkin  point.    That  section  provides  that  if  at  any 
time  tbe  adjoining  owner  make  uae  of  any   party 
stmoture  or  external  wall  (or  any  part  thereof)  raised 
or  and t;r pinned  as  afuretaid,  beyond  the  uae  thereof 
made  by  him  before  the  alteration,  there  shall   be 
borne  by  the  adjoining  owner  from  time  to  time  a 
due  proportion  oi  tbe  expenses,  havbg  regard  to  the 
use  that  the  adjoining  owner  may  make  thereof,  of 
EaiiiDg  or  nnd«rpinning  it*    Those  expenses  are,  by 
the  terms  of  the  Act,  to  be  borne  by  the  building 
owner  when   raising  tbe    piirty-wall,   an    operation 
which  will  give  the  adjoining  owner  the  opportunity 
at  a  fntiirrt  time  of  making  use  of  that  addition  to  the 
party -wall,  tbe  adjijining  owner  not  beteg  desirous 
of  doing  so  at  the  time  of  the  buildltrg,  and  then* fore 
not  being  Ojilled  upon   at   that  time  to  contribute 
towards  the  txpeiise.    The  section  gi?es  a  right  to 
recoupment  in  such  a  case.     To  whom  if  tbe  reoonp- 
meiit  to  be  made  ?      Clearly  tbe  Act  contemplates 
recoupment  to  tbe    person   who  has    incurred    the 
expense.     There    is    no  provision  which,  in  terms, 
seems  to  contemplate  that  a  parson  who  becomes  a 
tenant  after  the  works  are  completed  ahonld  recover 
any  part  of  the  expense.     There  is  another  section 
which  points  in  the  same  direction.     Section  99  pro- 
Tides  that  where  tbe  adjoining  owner  is  liable  to  con- 
Izibute  to  tbe  expenses  of  building  any  par^  struc- 
ture,  unto  such  contribution   it  paid   the  building 
owuer  at  whose  expense  the   same    waa  built   shall 
aland  possessed  of  tJ^e  sole  property  in  the  atractnre, 


Bo  that  tbe  property  in  tbe  party  slMotnre  ii  placed 
in  tbe  building  owner  who  has  built  it,  and  his  tenant 

acquires  no  property  in  it  at  all.  Obviously  the  scheme 
of  the  Act  is  to  recoup  the  person  at  whose  expanse 
the  party-wall  is  raised,  and  not  anyone  ebe.  It 
seems  to  me  that  the  tenant  would  have  ai  taacb 
right  to  ask  to  be  recouped  part  of  the  expense  of 
hniJding  the  old  party-wall  as  to  ask  for  part  of  the 
expense  of  raiaing  the  party- wall.  The  schema  of  the 
Act  is  to  regulate  the  rights  of  adjoining  owners  at 
the  time  when  tbe  party- wall  ia  raised,  and  the  Act 
has  narrowed  tbe  matters  in  dinpube  in  the  arbitra- 
tion to  tbe  statutory  differences,  which  do  not  in- 
clude the  ol"iim  oi  the  tenant  to  any  part  of  tbe  ex- 
pense of  raising  the  height  of  the  p*rty*walL  The 
arbitrators*  theft-f  ire,  had  no  juriadiction  to  iuolnde 
it,  and  the  learned  judge  was  right  in  holiiog  that 
they  had  no  jurisdiction  to  deal  with  the  mitter, 

Mathew,  L.J.,  read  the  following  judgment:  I 
atree  in  the  judgment  of  the  Maater  of  the  BjUs, 

The  definition  of  owner  in  section  .3,  sab-aeetioni  29^ 
32,  treats  the  term  as  applicable  to  owner  in  the 
ordioary  sense  and  to  occupying  tenant  other  than  a 
tenant  from  year  to  year  or  a  tenant  at  will.  It  is 
not  diaputeri  that  uijder  aectiou  90,  which  refers  to 
oCiUpirtrs,  Haatie  is  entitled  to  the  snm  of  £18  which 
the  arbitratJTs  have  aaaeased  as  comp^^naation  for  the 
loss  sustained  by  him  by  the  alteration  a  made  by 
Stone  in  tbe  party- wall.  It  ia  «aid  that  H%«tie  it 
further  entitled  to  compensation  for  the  a^ldiciiiiial 
use  of  the  party- w>*ll.  The  argument  was  ^la; 
Tbe  lessors  of  Haatie  would  be,  if  toey  were  in  pOMee- 
sion,  entitled  to  cUim  compensation  for  the  additigiitl 
burden  upon  th-ir  estate  consequent  upon  tbe  raiding 
of  the  party- wall.  The  laud  upon  which  half  t^ie 
party- wall  at^nds  baa  more  to  l>^ar,  and  for  this, 
which  is  in  the  nature  of  an  eaiement,  the  owner p  it 
ia  argued,  ahould  he  paid  by  Stone ;  but  as  the  land  U 
let  to  Haatie,  it  in  B<^d  that  he  is  entided  to  share  in 
the  comtienaation,  and  that  the  arbitrators  bate  ftnaUy 
fixed  what  bia  share  in  money  should  be — 'Via*, 
£38  10s.  6d,  Now,  it  may  be  questioned  whether  tbe 
trusteaa  are  entitled  to  any  oo.up**nBAtion  from  Stona. 
An  examination  of  the  sections  as  to  the  rights  ci 
building  and  adjoining  owof^rs  would  seam  tu  show 
that  merely  raising  a  wall  may  not  be  provided  lor. 
But  asBumiog  there  would  be  a  right  upon  user  to 
compenBation  in  the  owner>  the  siittate  containi  no 
provision  trannf erring  the  whole  or  any  part  of  tbe 
right  to  Ml  tenant.  It  is  difficult  to  Bee  how  the 
value  of  the  tenant's  supposed  ah  are  could  be 
estimated  in  money.  If  the  party-wall  be  properly 
raised,  the  tenant  is  in  no  worse  position  th%n  if  it 
had  not  been  altered.  Th'^re  is  no  good  leason  for 
supposing  that  the  Legislature  intended  to  recognise 
any  such  nght  in  a  tenanL  According  to  the  argn-* 
ment,  this  right  would  be  possessed  by  any  tenant 
who  held  for  more  than  a  year*  a  result  wbiah  would 
seeuL  to  be  altogether  niireaaonable.  F^>r  theae 
reasons,  I  concur  in  the  j  udgoaent  of  the  Maittr  of 
tbe  Bella  that  t^e  appeal  should  be  diamiat*d. 

Solicitors  for  the  appellant,  SasUes* 

Solicitors  for  the  respondent,  Le  Bmsseur  d-  OoHiy, 
for  Stont,  King,  Stone,  dtj  ThoTnas,  Bath, 
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'  The  Oayo  Bonivo,*' 


Oqwbt  op  ApfSAti* 


Prom  P.  D.  &  Ad.  Div*  \         t  i«  o    ia 

(CoUiDi,    MB,,  and  M.»t*^ew  mad  }  tUi 

Cosent-Hftr^T*  L,JJ.)  )  *^"'^' 

''The  Oayo  Bontto.'^  (a.) 

Shtp   —  CMi^ion  ^  OirnipuUiTi/     pihtige  —  London 

di§triei^*^Coi^9ta*4  frmUr^'—PihUig^  Act,  1S25   (6 

Geo,  4.   c,   125).   fl.   m—Ordfr  in   Cmmdl,    l%ih   o/* 

Fehrtiary,  ISb^r—M^chtint  Shipffing  Aci.  1854  {US 

18  PtVl  c   10*),  M$.  35a.  379— Jf-^cA^j/tt  Skipping  Act, 

1894  [5?  (C-  58  l^icL  c.  60),  ai.  603,  625, 

T^e  Order  U  CtfuncU  qf  tke  1 8th  af  Fthrtt^ry^  185 4» 
tixUn^ling  the  ei^mptwti^  from  compuhory  pihtage  am' 
tained  171  *eciion  59  of  the  FUoUigB  Ad,  1825,  ha^  not 
been  rtpfoltti  htj  ih§  §uh9tqiitH  Mi;rchafd  Shipping  Adt. 

To  €ntith  a  i*cM5fl  id  come  uoithm  ih*i  exemptiotts /rtJm 
c^jnpHlmry  pilatetge  gitftn  btf  ths  abov^  Ord^r  in  Council 
ii  U  n&t  n0CS9$ari/  that  she  should  5i  a  "*  comtmnt  irwhr''^ 
to  the  pcfrU  or  a.mTdrit^^  TmHtwned  th^mn.  Tn  order  in 
r^ntHUUt*!  vtMml  a  **  cMJUtani  trader*'  to  porU  hetwmft 
Bi>iJioijm  (indmipe)  and  the  Baltic  it  ij  not  niccemry 
thai  ahe  should  irade  erduiit^dy  to  porti  wUkin  thoar 
limits. 

The  defendanti,  a  British  ateamship  company,  ran  a 
line  q/ ttiofMn  from  London  vi4  Aidwerp  to  America 
and  ha^k.  A  new  i^e^sd  belongifkg  to  them  torn  on  htr 
etcimd  voiffjfie  from  Londim  via  Antwerp  to  Gertain 
Mexican pf}rt4t  carrying  a  general  cargo  and  one  paanengert 
tifheti  ehe  mme  into  coUiti&n  in  the  csitMiry  of  thi  Thames 
miih  a  veSBel  heJonging  to  the  piuiidijfi.  At  thr  tim«  of 
the  coUiiitm  thn  defendanta*  Bteamer  was  mtrying  a  dttlg 
limnrnd  Trinity  Ifou«e  pilot.  In  an  actimi  of  dnmage 
brought  hg  tht  plftintiffi  againnt  the  defendants,  in  which 
ih*  tatter  pleaded  compultory  pilaiag*,  their  pilot  was 
fvuttd  ahns  to  Wame* 

Mdd,  a^^rmifig  th^  deeiiion  of  Barnfi^  Ji  ([1902] 
P,  216),  tltat  the  defendants  were  Uahle  OJ  their 
vessei  was  ^iempt  from  compitliory  pilotage  &s  she  urns  a 
**e0n§iant  trader  *^  within  the  exemptions  contained  in 
mdUom  ^^  of  th€  Pilotage  Act,  1825,  which  was  supple- 
mented hy^  the  ahms  Order  in  Council  and  kept  alive  by 
aedifm  353  of  the  Mrrthant  Shipping  Aet,  1864^  for 
which  is  TtOii'  iubatituttd  section  603  of  the  Merchant 
Shipping  Ad   1894. 

E**-!  of  Aacklund,  10  W.  R,  124,  15  Moo,  F.  0. 
304,  held  binding  and  folhwed* 

TbiB  waft  an  appeal  bf  tha  dtfenlants  agamst  a 
deeisioiiaf  B^meft,  J.  ( [1902]  P.  216),  th©  qu^'ition 
imi»«d  heing  tbe  me^nitig  to  b«  atta<3hed  to  tht»  wordi 
*'  conHlant  trafier  "  in  the  statatory  exemptions  froxn 
QQjnpnimrj  pilotage  in  the  Londoti  diatrict. 

Tbe  action  w^g  one  of  damage  by  ooUisiQii. 

The  pt*ii.tiff4  were  the  ownert  of  The  British 
Prineiei  the  defend  *nt8  were  the  owners  of  The  Cayo 
Bonito. 

Oo  the  8th  of  Fehmary,  1902,  The  British  Prince, 
a  Bt^acDihip  on  a  Vi^age  from  New  York  to  Loudoa 
ttiid  Antwerp,  oarryiog  a  |f»ni^r4l  cargo,  cattle,  hones^ 
<3ittlem*^,  a  crew,  and  a  du!  ?  jii^enned  Trinity  Home 
pilotf  came  it) to  ooUiaion,  when  in  tbe  e«tiiflTy  of  the 
Tlii40ie«,  with  The  f*ayo  ^onito,  a  new  ateamahip 
b«loDj^iftg  to  tbe  port  of  London,  and  ownftd  by  tbe 
defer^daori,  wbo  raa  a  line  of  ete^mera  from  London 
viS  Antwerp  to  Ammca  aod  back. 

At  the  time  of  the  oJiinion  The  CayQ  B*yniio  hud 
Alrea^iy  made  ^  ne  voyadfa  frL>m  Ltindou  vid  Antwerp 
ta  c<^rti*m  Metican  portu.  and  was  then  proce tiding  on 
m  a^oond  i?oyi*ge  fr^m  L  mdoa  to  Of^tzocoabti  in 
Mexteo  vid  Aiitwe-^p,  H«vaQa,  and  Vera  OroE  with 
A  part  car^Q  of  800  iQUBt  one  p^sengi^r,  aud  a  daty 
lickfued  Tnnity  House  pilot. 

Both  TMiaii  aoitained  coniiderable  damage.     The 

(a.)  Beported  by  E.  G.  Stillweu,,  Eiq.,  Barriater- 
at-Law. 


defendants  in  theif  defenoe  to  the  action  pleaded  la 
the  eltern^twe  that  *'  ii  the  said  oollision  wa^  cauaed 
or  ooctribtited  to  by  any  of  thone  on  board  The  Cayo 
BonitOf  whieh  they  deny,  it  wai  sotetly  caused  or  Goa<' 
tributed  to  by  the  negleot  or  deftnll  of  a  qualtEed 
piL)t.  who  wat  then  in  charge  of  The  Cayo  Banito, 
^nd  whose  employmecit  by  th'i  d>-fendanta  wat  ootn- 
puUory  by  Uw^  and  for  whose  acta,  iiegleats^  Of 
d«)ffiuiti  the  defendants  were  not  liable.*^ 

At  the  trial  of  the  action  on  the  25th  of  March, 
1902,  it  wae  fouod  by  0jrell  B«rnni,  J,^  auisted  by 
two  of  tbe  Elder  Brethren  of  (he  Trinity  Home,  that 
tbe  pilot  of  The  Cayo  Bonito  was  alone  to  bUme  for 
the  coUisioot  and  tbe  question  of  law  whether  the 
piLof^age  wa^  oompulsory  w«b  Ti>ierved, 

Oo  the  IRtti  of  June,  1902,  after  argument  and 
further  e7id<?nce,  the  learned  judge  in  a  contidered 
jadgment  held  that  tbe  defendant*  were  liable  ai 
th^r  vessel  was  exempt  ixom  com  pull  ory  pilotage, 
being  a  '^constant  trader'*  between  London  and 
ports  on  the  continent  north  of  Breafcj  within  the 
meaning  of  fbo  exemption  in  section  59  of  the  Pilotage 
Aot,  1825  (6  Geo.  4,  o.  125),  auppbmented  by  an 
Order  in  Council,  dated  the  18th  of  February,  1854, 
and  kept  alive  by  section  503  of  the  Merchant 
Shippiug  Act,  1894. 

From  this  deuision  the  defendants  now  appealed. 

The  Mf^rchant  Shipping  Act,  1894,  s,  623,  provides 
that  **  S object  to  any  alteration  to  be  made  by  the 
Trinity  Honse,  and  the  exemptions  under  this  part  of 
this  Act,  pilotage  shall  be  compulsory  within  the 
London  district,  and  tbe  Trinity  House  ontport 
districts,** 

The  Pdotage  Adt,  1825,  ■*  59,  provides  that 
^'  notwithstanding  anything  in  this  Act  contairied« 
the  master  of  any  collier  or  of  any  ship  or  vessel 
trading  to  Norway,  or  to  the  Catt^ifat  or  Baltic,  or 
round  the  North  Gape»  or  into  the  White  Sea,  on  their 
inward  or  outward  voyages^  or  of  any  constant  trader 
inwftrd^,  from  the  porta  bat  ween  BL>ulogQe  inclusive 
and  the  Baltic  (all  euoh  ships  aud  vessels  having 
British  regis bera  and  coming  up  either  hy  the  north 
channel,  but  not  otherwiBe),  or  of  any  Irish  trader 
using  the  navigation  of  tbe  Eivers  Thames  and 
Med  way,  or  of  any  sb^p  or  vessel  employed  in  the 
reg^ar  coasting  trade  of  tbe  kingdom,  or  of  any  ship 
or  vessel  wholly  laden  with  stone  from  Guercsey, 
Jersey,  Aldenjey*  Sark,  or  Man,  and  being  the  pro- 
duction thereof^  or  of  any  ship  or  veaael  not  exceed- 
ing the  burthen  of  60  tons  and  having  a  Britiah 
register,  except  as  hereinafter  provided  ,  •  ,  shall 
and  may  lawfully,  and  without  being  aubject  to  any 
of  tbe  penalties  by  thii  Act  imposed,  c  mduct  or  pilot 
bis  own  ship  or  vessel  when  and  so  long  as  be  shall 
conduct  or  pilot  the  same,  without  the  aid  or  asstst- 
ance  of  any  unlicensed  pilot  or  other  person  or 
persons  than  the  ordiiiaTy  crew  of  the  said  ship  or 
veaafl.** 

By  an  Ortter  in  Oouucil,  dated  tbe  18tb  of  Febmiryf 
1854,  it  is  provided  as  follows  ;  '^  The  tnatter*  of  the 
uuEiermeationed  ships  and  v^^aielM  shttll^  subject  to  the 
pro VI si nn  contained  in  the  Efty*nin'h  section  of  the 
Act  of  Pari  lament  6  Geo,  4,  o.  125,  in  re  pect  of  the 
employment  of  utiliceused  peri^otis,  be  exempt^'d  fr  m 
compulsory  pdotage — vJ2, :  Of  ships  and  vee»els 
trading  to  Norway  or  to  the  Gattegeti  or  Baltic,  of 
round  the  North  Gape,  c>r  into  the  White  Be-*,  when 
coming  np  by  the  aoutb  channeU;  of  ships  and 
ve^aels  trading  to  por's  between  Boul*^gtie  (itmlutive] 
a^  d  the  Baltic  on  their  outward  pasaages,  and  when 
coming  np  by  the  south  ch«on»^)a  ;  of  ahtps  and 
vesHela  parsing  through  the  lioiits  of  any  pil>tag« 
district  on  their  voyage*  from  oue  port  to  an  other 
port,  and  not  being  bound  to  any  port  or  place  within 
such  Umiti  nor  anchoring  thereio/ 
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Bf  aeotioa  003  of  the  Maroliatit  Shipping  Aot,  18^4, 
it  ii  provided:  "(1)  Subject  to  any  alteration  to  be 
mftdd  by  the  Board  of  Trade  or  by  any  pilotage 
authority  in  pursuance  of  the  powers  hereinbefore  con- 
tained, the  employment  of  pilots  ehall  continue  to  be 
pampubory  in  ali  diatricta  where  it  was  compulBOTy 
inuaediately  before  the  oomfneneement  of  this  Aet, 
but  all  exemptions  from  that  oompnUory  pUotaire 
Bhall  oontiane  to  be  in  force*'' 


Asquiih,  K.C.  (Laing,  K.a,  and  Balloch  with  him), 
for  tne  appeUanU*— Tfle  dewiwoa  of  the  leM-ned  judije 
m  the  ooort  below  ia   wrong— firitly,  becauae    the 
Order  in  Ooonoil  of  1864  is  no  longer  in  forc^ ;   and, 
■ecoodlyj  because  even  if  it   be  assumed  that    the 
eiempion  provided  for  in  that  order  sdLl  exinta  The 
Cayo  Boniio  doea  not  come  within  tbat  exempt! on » 
Aa  regurd*  ihe  Ordpr  in  Gonndl,  the  whole  ayatem  of 
pilotage,  as  eoniolidated  by  the  Pilotage  Aot  of  1825 
has    been    replaced    by    a  diffexent  systein  by  the 
Merchant  Shippiiig  Aot,    1854,   which  repealed  the 
Act    of     1825    together    with     section    21    of   the 
Pilotege    Act    of     1853,    under    the   anthority   of 
wbioh    Motion    the    Order   in    Oonnoil    waa    made« 
Meg.    V.  Stonten,  8    E.  &  B.  446,  and  The   Earl  of 
Auckland,  10  W.  E.   124,  16  Moo.  P,  a  304,  which 
are  relied  npon  as  decisions  in  favour  of  the  contention 
mat;  the  Order  in  Council  ia  still  in  force,  are  wrong. 
The  dedaion  in  Reg,  v,  Siani&ii  haa  been  diatinguUhed 
m  The  Temora,  Luah    17,  where  a  vessel  was  held 
bonnd  to  employ  a  pUot  under  the  Merchant  Shipping 
Act  of  1S54  whiUt  carrying  pasaengera  from  London 
to  Belfast.      In  that  caae  the  statute  waa  rightly 
interpreted*    Section  379  of   that  Act   repealed  ail 
^evious  legifllation  to    f ar  aa  regards  the  Trinity 
House  district*,  and  provided  for  the  exemption  of 
^rtam  vessels,    except   when    carrying    passengers. 
Pilotage  IB  the  Trinity  House  diitric^s  waa,  therefore, 
clearly  compulaory  in  the  case  of  The  Cayo  Bonito, 
and,  therefore,  her  owners  are  not  liable.     Aistimuig, 
however,  that  the  exemption  in  the  Order  in  Coitn^ 
still  exiatB,  nevertheless  The  Cayo  Boniio  does  not  fall 
wiiiun  that  exemption.     On  the  facta  of  the  case  it  ia 
clear  thit  this  vessel  doea  not  come  within  the  term 
'*  eonatant  trader."    Thia  was  only  her  second  voyage 
and  her  mam  business  was  to  carry  goods  to  America, 
She  oannot,   therefore^   be  deemed  to  have  been  a 
constant     teader    to    Antnrcsrp,      She    was    not    a 
•^eonstant    trader"     between    Boulogne    and    the 
Baltic  within  the  exemption     To  be  so  her  termini 
must  be,  one  in  the  United  Kingdom,  and  the  other 
•  port  between  Boulogne  and  the  BalUo.     Courlnm/  v. 
€ok,  36  W.  R.  8,  19  Q.  B,  B.  H7,  ia  not  applioabS  to 
the  preaent  caae,  as  m  that  case  the  ve^iel  vai  not 
carryiog  paasengerfl.      The  above  case,  and  that  of 
The  EHtiand,  45  W.  E,  38,  and  on  appeal,   ih,  Dls. 
IM,  [1897]  A,  a  333,  do  not  determine  the  question 
M  to  What  ia  a  '•  conatant  trader." 

.A^pinaa^E.a  (Damam  Miliar  with  hitn),  for  the 

respondents -^Thejui:Jgin  en t of  theleamed  judge belo  w 
w  right  The  er«mptioni  gi^^^n  by  aection  59  of  the 
FUotage  Act,  1826,  and  the  Order  in  CouueU  are  still 
S  ^^^:  « J^^.  language  of  secUon  353  of  the 
Merchant  Shipping  Act,  1854,  waa  repeated  in  section 
603  of  the  Merchnrit  Shipping  Act,  1894,  thns  recog- 
nmng  the  view  laid  down  in  The  Earl  of  Aucmnd 
That  case  waa  decided  so  loog  ago  ae  1862  by  the 
then  final  appellate  tribunal  in  Admiralty,  and  thia 
court  will  not  overrule  that  decidcn.  The  Act  of 
18&4  keeps  alive  all  the  old  exemptions  frompilotacpe, 
and  although  the  Pilotage  Act  of  1897  (60  &  61  Yict, 
c,  61)  remov«:d  exemptions  in  certain  caaea,  it  amoned 
tJe^emptioDe  under  the  Pilotage  Act  of  1825  and 
^?r  .^  ^  C3ouaoil,  If  that  Act  and  Order  are 
•tau  in  force,  then  The  Cayo  Bonfto  wm  olewly  a 


ship  trading  between  Boulogce  and  th#  Baltic,    Ai 

ppgards  the  queation  of  constant  trading,  The  Cayo 
Boniio  was  a  ** constant  trader'*  between  Londou 
and  Antwerp,  It  cannot  be  said  that  a  new  vessel 
on  a  regular  line  between  certain  ports  is  not  » 
''constant  trader**  because  she  has  only  mad«  om 
voyage.  It  ia  dear  ehe  was  trading  bet9«en 
Boiilogne  and  the  Balttc.  One  muat  lo  »k  at  the 
particular  act  of  traiing  and  the  intention  of  the 
owner.  It  ia  not  neceauar^  to  read  in  the  word 
"constant/'  Courtftey  v.  €ok  and  The  Mtitland qotwi 
this  case  io  respect  of  the  mewing  to  be  attached  to 
thfl  word  "tradiag/*  If,  however,  it  ia  neoeeaary  to 
b  ing  in  the  word  '*  oouataut/*  then  in  the  laogntge 
of  tbe  leam»d  judge  below.  The  Oayo  B^iniio  is  in- 
cluded, for  these  word«  he  aaya  '*  ara  need  in  a  btifineii 
e^se  of  a  vessel  which  is  r#»gularly  eogtg^  in  the 
trade,  but  not  so  absolutely  constantly  going  back- 
wards  and  forwards  that  th^-re  is  never  any  pciiible 
departure  from  that  going  back  vards  and  forw&rds 
between  the  Oontment  and  Loudon."  The  judgment 
below  waa  right  and  should  be  upheld. 

Aiqii\ih,  KX,,  replied. 

Cou^iNB,  M.B.— This  is  an  appeal  from  the  deciaiou 
of  O-oreli  Bames,  J.,  who  h^s  held  in  the  oase  of  a 
collision  between  The  Brithh  Prime  and  The  Cay*i 
BofiitQ  that   The   Cayo   Boniio   was  in  charge  of  a 
pitot,  and  that  the  coUiaion  wa»  entirely  due  to  the 
negligence  of  the  pilofc ;  and  that  raises  a  qtiettion 
whether  or   not  the  pilotage    was  ccoipulsijry.     If 
pOotage  was  compulsory  the  owners  are  not  liable; 
and,  therefore,  the  qu^stioo  which  waa  argued  in  the 
oonrt  below,  and  whteh  is  raised  again  in  thia  appeal, 
is  whether  or   not  pilotage  was   compnlaory.      The 
learned  jfidge,  after  very  careful  conside ration,  and 
vary    elaborate    examinstiou    of    the    atatutea    mmi 
authoritifa  bearing  on  the  matter,  haa  come  to  the 
conduaion  that  tht^  pilotage  was  not  oompnlaory,  and 
therefore  finds   that    the  owner*  are  liable  for  the 
cooaequencci  of  the  collision.     Now,  the  caae,  on  the 
face  of  it,  turns  apparently  on  an  examination  of  the 
authoritiea.      The     judgment    of     Qorell     Bamea, 
X,   which  waa  one  of  very  great  elaboration,  hm 
been  narrowed  down  for  ns  by  the  very  able  and 
concise  argumenta  which  have   b»en   addrtated   to 
m  on  both  sides  in  this  case,  and  I  do  not  propom 
therefore,  for  my  part,  to  enter  up<m  a  discussion  on 
the  many  pointa  upon  which  Gorell  Barnes,  J*,  with 
great     advantage    and     assistance    to     the     court, 
embarked;     because     the     matter     haa     now    been 
narrowed  down,  and  it  would  be  impertinecce  on  my 
part,   therefore,    to    go  over  again    much  of    what 
Gorell    Barnes,    J.,    has     already   fully   ezambed. 
There  ia  no  doubt  wh^t^ver  that  primd  facie  pilotage 
IS  compulaory  in  these  waters.     That,  as  waa  pointed 
out  by  G>reU  Bamea,  J,,  is  expressly  provided  by 
the  Merckant  Shipping  Act,  1894,  s,  603,  snbjeot  to 
any  alteration  na»de  by  the  Board  of  Trade  or  uiy 
pilotage  authorit?  in  purauance  of  powers  oonferrvd 
upon    them.      That    eecdon    provided    ^at    ^*Tm 
employment    of    pilots    shall    continue  to  be  oom* 
pnlaory  in  any    diatrict  where  it  waa    compulsory 
immediately  beforo  the  commencement  of  this  AoC 
That  brings  ua  to  the  question  whether  it  waa  or  was 
not  compulaory  under  the  oiroumst*na«a  of  this  oaM : 
and  tbat  takes  ns  baf^k  to  secdon  5S  of  the  Act  of 
1826  {6  Geo,  4,  c.  125).     I  do  not  think  I  need  go 
behind  that  Act^    which   waa  a  consolidadng  Act- 
Now,  the  vessel  in  <|neetion  waa  upon  a  voysge  which 
is  described  in   the    judgment  of  Gorell  Barnes,  j., 
in    these  words.     He  says:  *'8he  was  a  vessel  of 
3,401  tons  register,  and  at  the  time  of  tka  ouUision 
was  OD  a  voyage  from  London  to  Antwerp,  md  th«Q 
from  Antwerp   to    Ooatjaccalcaa,  in    Mwioo,    with 


Vcd.  LH. 


I  l^CM.] 


THE   WEEKLY   REPOBTEB. 


im 


Cqxtki  of  Afpsai^ 


'  Thb  Oayo  Bohtto," 


CkltTBT  OW  AjPBEkL. 


TJ 


about  iOO  ima  of  cargo  uid  one  paaBenjEer,  and  it 

W8«  in  the  oourie  of  tb©  7ojiige  from  Loodoo  to 
Antwerp  that  tba  ooUiston  between  her  and  Z^ 
British  Prince  took  plaoe/'  M^obt,  by  aeotion  59  of  6 
Geo.  4,  A*  125,  th"*  mftiteiM  of  the  folio  wing  veiieiU 
«Tu  f-xftcDpt  fram  oomptilaory  pilotage,  nsmely ;  **  Tt& 
mastier  of  any  ooUi^r,  or  of  aoy  ship  or  ven&td  tradiag 
to  Norw*y,  or  to  the  CattegAt  or  Bdltio,  or  round 
the  North  Oape,  or  into  the  White  Seaj  on  tb«ir  in- 
ward or  ontward  Toy*geft,  or  of  &nj  cooatant  trader 
tnwArdfl^  iTom  tbe  port«  between  BoulogiM  inclaBi^e, 
•Qd  the  Baltio  (aU  moh  ihip«  and  w&n$^l§  hftviog 
Bnti«h  regi8ter»)  *  *  *  or  any  ihip  or  TsMel 
employ^  in  th«  oo&itiDg  tradt  of  the  kiogdoca 
«  .  .  J*  ^  After  thibt  statute  there  wot  anoth*'r 
of  ISd3i  and  it  was  in  pufiuinoe  of  that  Aat,  16  ^ 
17  Vict,  c*  129.  i.  21»  that  tbe  Order  in  Counoil  wai 
mad  e.  That  Act  wa*  one  enab  ling  tbe  proper  auttiorit  y , 
by  Order  in  Coimcilj  to  enlarge  the  ex^JiDptiona  at  that 
time  exiatmg,  and  acoordiagly  the  Order  in  Council  wai 
Qiada  ooniolidatiiig  the  regniataons  for  the  exemptions 
from  oompulsory  pilotage  then  existing  under  the 
proTisionj  of  flection  5d  of  the  6th  Geo.  4*  and  that 
order  contain  1  two  paragraphfl.  Firgt  there  ia  the 
eaamption  from  compnlAory  pilotage  ot  iMpi  and 
Tenila  trading  to  Norway  and  the  Gattegat  or  Baltic^ 
or  ronnd  the  North  Cap«»  or  into  the  White  S^a, 
when  poing  np  by  either  ohanneU,  That  ia  an 
exemption  including  the  south  as  well  ai  the  north 
channeL  The  second  paragraph  extended  theexemp* 
^on  to  ships  and  7eBS(»ls  trading  to  ports  between 
Bottlogne  (inoluaif  e)  and  the  Baltic  on  their  outward 

aaaaget,  and  when  coming  np  by  the  sonth  pais&g^a. 

!biii  were  added  ontward  to  inward,  and  south  to 
north  cbanoela,  and  that  is  the  joint  retnli  of  the 
it&tnte  and  the  Order  in  Connoil.  If  that  exemption 
eKisti  stillj  notwithstanding  the  subsf^qnent  legislation, 
it  would  cow  the  caee  of  a  Tessel  wuich  could  bring 
itself  within  its  terms.  In  this  case,  subject  to  quia- 
tiooi  of  fact,  the  contention  is  that  the  voyage  was 
OD«  within  the  meaning  of  the  terms  **  vesielfl  trading 
b«t«een  Boulogne  (iimiusiv*-)  and  the  Baltic  on  their 
outward  paasflges  aud  when  going  up  the  south 
passages/'  Now^  this  vessel  wm  ntidonbtedly  engaged 
in  a  passage  from  London  to  Antwerp*  She 
proposed  to  do  a  great  deal  more  when  she  got 
to  Antwerp  J  but  the  question  is  whether  the 
exemptions  inclurled  such  a  voyage  under  auch  ood- 
dttiona  a4  we  have  here,  and,  if  sr>,  has  the  exemption 
granted  by  the  Act  of  Georgs  IV»  and  the  Order  in 
OoundU  been  preserved,  or  has  it  been  annulled  P  The 
argutnent  for  the  defendants  here  it  that  the  iubse- 
qu*?nt  statute— the  Merchant  Shipping  Act,  1854 
(IT  4  IB  Vtct,  0,  104)— did,  in  point  of  fact,  abolish 
thj^t  exemption  and  subatitute  other  enactments  in 
tta  place.  Now  that  argument,  I  tbiuk,  would  have 
been  a  very  powerful  one  if  it  had  noti  as  it  has,  in 
my  opinion,  been  precludi-d  by  authority*  It  is 
strongly  argued  that  tbe  sxeooptdoa  tM  preserredin 
the  3 d3rd  section,  in  these  tt^rms :  ''Subject  to  any 
&ltermtion  to  be  made  by  any  pilotage  authority  in 
pnriuauoe  of  the  power  hereinbefore  io  that  behalf 
given,  the  employment  of  pilots  shall  continue  ti  be 
tsompulsory  in  all  dutriotii  in  whicb  the  vame  was  by 
law  ooiDpnlsory  imm(?diately  before  this  A^jt  comes 
into  operation,  and  all  exemptions  from  oompulaory 
pilr  tage  then  exinting  witMn  tuch  distri<;tt  shall  i^s'o 
continue  in  force*'*  That  primd /oci^  oon tains  certain 
«xfmption8  from  oompulsory  pilutaga,  aud  it  ia 
h^adtnl  by  the  words  **  Ooiupultory  Fdotage : 
Gemeral/*  But  that  is  followed  by  anotber  crronp  of 
iec^ton«,  3T6  to  379,  biased  "Compulsory  PdutAge: 
Trinity  House/'  and  Mr.  Aflqui^h,  in  a  very  able 
argoment,  has  pciiited  out  that  ^9  ST9th  sectioii  of 
that  etalnta  Indudtd,  in  f  aot  ia  tsnas,  tie  vsiy  same 


provisions  thst  nfi  oontalned  in  the  59fch  seotiou 
of  the  earlier  Act  oonatituting  the  exemptiona ; 
that  they  are  re-enacted,  but  re-Fnaoted  with  a 
diff^r^nce,  aud  the  section  limits  the  exesuptions  to 
the  ca«es  of  ships  not  carrying  passengers,  whereas 
the  former  exemption  in  the  earlier  statute  did  not 
ot>ntain  that  condition.  He  puts  to  us  a  very  power- 
fol  argument  as  to  whether  you  caa  iu  one  and  the 
S'tme  statute  have  a  proviston  which  puta  vessels 
oAirying  passengers  outside  the  exemption,  aud  a 
Huba^^quent  provision  which  re^ena<}ts  the  provisions 
then  i-xisting^  Thai  is  a  very  strong  argument,  and 
one  very  wdl  worthy  of  couHid**ration  it  it  had  not 
Already  been  di«cu9sed  and  deoidi^d.  a«  it  seems  to  me, 
d  St  of  all  in  the  case  of  Bfg^  v.  Stanton ^  which  decided 
that  the  two  were  not  io compatible,  &nd  that  the 
earlier  proviaion  of  exemption  aid  contiuue  to  exist  in 
a  vessel  that  was  carrying  passengers.  That  decision 
was  adopted  and  followed,  in  a  oase absolutely  on  all 
fours  with  this  one,  namely,  the  case  of  The  Earl  of 
A  'ickland  which  was  oonBrmed  on  appeal  to  the  Privy 
Cooncii,  That  was  as  far  as  back  as  lSd2  ;  and  even 
if  thftt  dedsion  of  the  Privy  Oocindl,  being  as  it  was 
then  the  Enal  Conrt  of  Appeal  having  juris- 
diction in  Admiralty  matters,  is  not  in  the  stricteit 
sense  binding  upon  us,  yet  after  this  interval  of  tlme^ 
it  being  the  dedaion  of  the  very  highest  authority  at 
the  time,  I  do  not  think  we  should  be  at  liberty 
to  depart  from  ix*  It  seems  to  me  it  is,  in  faot, 
binding  npon  ns.  It  is  not  neoesaary  absolutely  to 
decide  whether  it  is,  formally  aud  technically,  binding 
upon  us,  in  tbe  same  sense  as  a  deciaion  in  the  House 
of  I^ords  would  he,  though  my  impreasion  is  that  it  is, 
and  when  the  posiciou  is  that  the  law  has  been 
declared  by  the  highest  tribunal  more  than  forty 
years  ago^  and  has  been  acted  npon  since,  I  do  not 
think  we  should  be  ju«tifled  £n  depardog  from  it* 
Bnt  it  does  not  rest  thece.  The  later  statute  of  189T 
has,  I  tbink,  practicalty  put  its  imprimatur  upon  the 
view  t«ken  iu  tbone  cases— -that  is  to  say,  it  bus  adopted 
the  view  that  the  earlier  exemptions  and  those  in  the 
Order  in  Conndl  we  in  <»xi8tanct*,  and  treats  them  as 
I  till  in  extitence*  though  to  a  certain  extent  modifiedp 
Accordingly  I  think  that  with  regard  ts  the  main 
point  of  the  argument,  the  authoritiei,  followed  bj 
the  LegiBlature,  have  dedded  agftinat  Mr,  Aaquith't 
ocinteution  ;  that  is  to  say^  th%t  notwithatandiug  sub- 
sequent legislation,  the  earlier  exemptions  and  the 
exemptions  of  the  Order  in  Council  based  upon  the 
59th  section  of  the  Act  of  1854  still  exist,  as  regards 
the  question,  partly  of  fact  and  partly  of  law.  whether 
this  partieular  vessel  comes  within  that  ex^^mpdon. 
Mr.  Asquith,  in  arguing  to  the  contrary,  is  obliged  to 
contend  that  the  exemption  does  not  extend  to  the 
casf!  unless  the  ship  can  be  described  as  a  "  constant 
trader,**  aod  he  says  that  the  exemption  refemng  to 
that  condition  was  not  applicable  in  this  case,  because 
this  parttcular  vens""!  had  only  made  one  V'>y»ge,  and 
ihe  was  beginning  the  H«cond  at  tbe  time  when  ah^?  oama 
into  collision,  and  therefore  he  says  it  cannot  be  said 
that  ^nah  a  veisel  was  a  **  consr&nt  trader.*^  He  also 
raisf^i  other  pointi — whether,  for  inatanoe,  she  was  a 
trader  at  all  in  the  s^nse  of  the  ex*^EDptioo  ;  but  that 
is  the  main  poiut,  and  it  rests  upon  this :  In  the  £^9th 
aeci'ion  of  the  Aot  of  G^^orge  lY.  are  these  words: 
*'  Notwithsranditig  anything  in  this  Aot  contained, 
the  master  of  any  collier^  or  of  any  ship  or  veaiel, 
trading  to  Norway,  or  to  the  Oatt^'gat  or  Baltia^  or 
round  the  North  Gape,  or  intotheWtitteSea,  on  their 
inward  or  outward  voyages,  or  of  any  constant 
tradt:r  inwards  from  the  por'S  between  Bouli  gne 
inclusive  and  tbe  Baltic "  ahall  he  ex^^mpted  from 
cou'pulsory  jjtlotege.  Now  it  is  said  that  that  pre 
viniun  in  favour  ol  the  constant  trader  is  really  the 
same    provision  which    was    adop^d;  with   ctfxtain 
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enUigements,  in  the  Ord^  in  CotmcU ;  that  in  tha 
two  paragraph i  of  the  Order  in  OouncU  «hipa  and 
Teuaela  c^jBttknUy  triiduig  ii  meant;  and  that  thtt 
meaning  id  to  Da  imported  into  the  wordi  of  thii 
Ord«r  in  Ck>aQeil,  althomc^  the  words  are  not  in 
terms  expressed  in  it;  and  Mr.  Aeqaith  bai<^i  thtt 
cont^^ntion  on  the  authority  of  the  CAse  of  The  Vtsta, 
30  W.  B*  705,  7  P.  D.  240,  decided  by  S  r  Eobert 
Phillimore  in  the  Admif^lty  Oourfc.  That  case, 
however,  waa  not  decided  in  reapeot  ol  ttieie  t'ery 
wordi,  bnt  on  the  qneatioa  whether  or  not  foreign 
ireiaela  were  to  be  ooniiderf«d  at  embraced  ia 
the  t#rmi  ''gbipe  cr  veeseU'';  and  8ir  Eobert 
Pbiilimoi^  h^ld  that  in  the  worda  ''  shipi  or 
▼eeaeli  '*  ioTvign  Tetfieti  onght  not  to  be  emnraoed. 
beoanae  they  were  expreialy  exdaded  by  leoCion 
59  of  the  statnte*  and  the  Order  in  Outid^ 
conld  not  be  tak«fn  by  Bim.pl  y  omitting  tbe  words  to 
have  the  effect  ao light  to  bt^  given  to  it.  Mr*  Aaquith 
prtiiea  the  argumectj  aad  he  aa]^a  it  ia  strictly 
analogous  to  the  point  before  us.  It  aeema  to  me 
that  there  ia  a  good  deal  to  be  aatd  in  favour  of  hia 
view  that  tbe  ratio  ihctd^fndi  is  analogous ;  but  I  think 
mi'sell  that  we  are  not  bound  toapptj  it  here,  becanae 
thia  is  really  n  different  oaee.  The  case  before  Sir 
Bobert  Phillimore  was  certainly  a  ca«9  carrying  muob 
larger  oonaequenoea  than  are  likely  to  follow  upon 
the  deciaion  of  such  a  case  aa  thia*  It  was  a  matter 
of  large  policy,  whether  foreigB  Teitela  ahonld  be 
embraced  within  the  order,  thna  extending  the  earlier 
aectiOD,  which  was  specially  limited  to  British  yeaaela. 
It  was  thought  that  to  extend  the  decaion  of  the 
Legislature  in  that  par ttcnlar  direction  aim  ply  because 
It  had  naed  the  words  *'  ships  or  vessel*,**  without 
oondning  them  to  British  vesHeli,  would  be  a  large 
and  impolitic  extension ,  and  one  that  ought  not  to 
be  used  without  more  solid  grounds*  I  do  no*;  think 
that  the  grounds  which  weighed  with  Sir  Eobert 
Phillimore  apply  in  suoh  a  case  aa  this.  Wheih**r 
that  be  eo  or  not,  Bamea,  J.,  hae  found  in  thia  case 
that  if  "  constant  trader  '*  waa  a  condition,  tha!  oon- 
dition  has  been  fulfilled,  beoauae,  he  say  a — aud  I  agree 
with  him — that  you  must  not  me;*sure  t^^e  qneitiou 
whether  the  vessel  is  a  constant  trader  by  the  particular 
facta  of  one  particular  voyage  of  that  vessel ^  but  yoti 
must  regiird  the  matter  from  a  busineaa  point  of  view. 
Take  the  case  of  a  line  of  vestela  trading  cooitantly 
between  London  and  New  Tork.  A  new  vesael  is 
put  on  for  the  firat  time.  Yon  cannot  aay  that  that 
vessel  is  not  a  conatant  trader  simply  because  it  haa 
not  made  tbe  voyage  before.  It  Heema  to  me  dear, 
aa  the  learned  judge  in  tbe  court  below  has  found, 
that  yon  must  look  to  what  is  the  purpose  for  which 
Una  vesflcl  was  put  on^  and  how  it  is  going  to  trade, 
imleu  Bometliiug  occurs  to  put  an  end  to  it.  Po«*ibly 
it  ia  pnt  on  as  an  instrument  for  carrying  on  the  same 
trade  tben  being  carried  on  by  other  vessels  ;  and  if 
yon  find  there  is  a  Hn*  eatabiished  trading  with 
Aiitwt*rpj  and  thit  a  particular  vessel  in  put  on  and 
makes  one  voyage  to  and  from  Antwerp,  it  seem?"  to 
me  that  the  inference  in  reapeist  to  that  ia  that  it  is  a 
oonatant  trader,  and  is  intended  to  be  a  constant 
trader^  within  the  meaniog  of  these  words* 

That  brings  me  to  the  last  point,  and  that  is  whether 
a  vesael  which,  like  thie^  had  gathered  its  cargo  aome< 
where  in  the  eaat,  and  had  eome  wl^h  that  o^rgo  to 
London »  and  had  there  discharged  the  greater  part  of 
itp  and  bad  then  gone  cm  frciu  London — taking  in  no 
cargo  from  London— had  gone  on  taking  what 
remained  of  her  cargo  to  Antwerp— whether  that 
can  be  aaid  to  be  a  veeael  trading  between 
London  and  Antwerp  f  I  think  there  is  a  good 
deal  to  be  aaid  for  the  contention  that  a 
vetiol  cannot  be  a«id  to  be  trading  when  it  doea 
not  take  any  pat-t— doea  not  carry  any  trade  b«tw««n 


London  and  Antwerp.    In  thia  piftieolar  eaie  the 

abtp  was  taking  cargo,  bot  not  cargo  l^ad^  m 
London  for  Antwerp  ;  its  object  waa  to  deliver  th« 
reaidne  of  the  cargo  Taken  on  board  at  aotne  femoti 
point  on  the  voyage.  Tbe  afgnment  raia«d  here  batj 
however,  been  concludi^d  by  authority.  The  very 
point  was  raiAfd  in  the  I'aae  of  Courtney  v.  Ct^h,  and 
decided  iu  the  tbrat  plioe  by  Lord  Ck>leridg4  and 
A.  L,  Smithy  J,,  as  he  then  wa^  It  waa  f^ii^r  WKtds 
raided  in  anonber  oasei,  The  Rutfand^  before  B^mf^a,  i*4 
and  uUtEnately  went  to  the  H'J<ism  of  Lords,  where, 
on  facta  praotically  iiidistinguiahabln  from  those  in 
tbe  rreaeut  case,  it  was  hf-ld  that  the  fa^^t  that  the 
vesflt'l  waa  not  takiog  ca^go  out  did  not  aff  ot  the 
qneation^  In  point  of  f^ct,  the  ret  alt  of  the  two 
caises  tiefms  to  be  that  whef^  a  vessel  sails  out  oo  a 
particnlar  adveotnra  from  Liiodon  or  elae^bere  to 
sB^c^^flbive  ports,  she  is  then,  wittitn  ^he  m  earn  eg  of  the 
worda,  trading  with  aaoh  porta*  Tne  of^ly  other  poict 
is,  doea  the  fact  that  the  voyage  to  one  of  tbese  port« 
ia  only,  as  it  were^  a  S^ep  iu  a  very  much  longer  oruise 
make  any  difftireuce  ?  It  aeems  to  me  that  the 
authorities  cover  that  aa  well  as  the  other  pof  nta.  and 
that  the  only  question  which  we  have  to  ooosider  fa 
whether  she  ia  on  a  trading  venture  to  one  of  the 
ports  within  the  exemptioii.  It  aeems  to  me  that  ahe 
waa,  and,  therefore,  on  all  the  pointa  raiaed  in  this 
caae  the  judgment  in  the  conrt  below  was  right,  and 
mnat  be  npheld^. 

Math£W,  L«J.— I  am  of  the  same  opinion*  The 
poiuta  which  have  been  raised  are  cmoladed  by 
authority.  The  Erst  and  moat  important  point  made 
by  Mr*  Asquith  was  that  of  exempti'm.  That  hat 
been  settled  adversely  to  the  contention  of  the 
appellants  by  the  authorities  which  have  bee  a 
quoted  by  the  Ma^t^r  of  tbe  Boll«,  With  r^ferenoe 
to  the  question  of  fact,  it  seems  to  me  that  there  waa 
abundant  evidence  here  to  justify  the  concluat»n  that 
this  vessel  wai  a  '^oor^acaut  trader -'  within  tha 
meaning  of  6  Geo  4,  o*  125,  a,  59,  if  it  were  necoMary 
that  that  ihould  be  determined.  I  am  of  opioioa 
that  constant  trading  ia  not  nee  ess  a  ry^  and  that 
trading  atone  is  sufficient  here  to  ex<»mpt  the  vvaael 
from  compulsory  pilotage.  This  vi?s«el  was  in  tha 
early  part  of  her  career,  and  it  is  aaid  that  it  ia  vain 
to  contetid  that  she  was  trading;  but  the  faita 
established  are  these :  That  the  was  asstgund  to  a  line 
of  steamers,  her  busioess  was  to  tak^  cargoes  from  a 
home  port  to  a  Oi>nHnental  port  and  then  to  con'ijine 
her  voyage,  It  seems  to  me  absurd  to  insiat  that  ahe 
muat  acquire  tbe  character  of  a  constant  trader  by 
frequent  voyages*  la  is  quite  enough  that  she  was 
intended  by  her  owneri  to  coatinue  iu  a  certain  line. 
That  is  established  here,  and  tbe  conelu^ioa  of  the 
learned  judge  is  perfectly  correctt  I  agree  that  thia 
appeal  must  be  diamiasedl 

CozK!f  s-Habby.  L*  J.— I  agree*  The  Erst  and  main 
point  raised  iu  tbe  case,  respeotmg  thn  f^ffect  of  the 
Order  in  C^nnoil  regarding  the  exempticfni  from 
oompulaory  pili>t«ge,  vai  decided  not  only  by  tha 
Court  of  Qcieen's  Bench,  bu<;  by  the  Privy  0  jaoddj 
in  the  cases  referred  to.  Now  it  may  b?  that  tha 
dodaioQ  of  the  Privy  Conncil  baa  not  quite  the  tame 
effect  in  an  Admiralty  appeal  as  a  decision  of  the 
Honae  of  Lords;  but  the  jurisdiodon  of  tbe  Privy 
Council  in  Adtuiri*l'y  appeals  is,  by  section  18,  anb- 
aection  5,  of  the  Judicatare  A^t  of  1873,  transferred 
to  this  Court  of  Ap^al,  and,  putting  it  at  the  lo«eet» 
it  aeema  to  me  that  a  decision  of  the  Privy  CijiiQcil  in 
a  matter  of  tbia  kitjd  should  be  treated  by  us  with 
at  least  the  samn  amriuot  of  reapfot  aa  a  deciaiou  of 
tbe  Exchequer  Cb amber  would  be  in  an  appeal  whtch 
had  been  brought  before  tia  from  the  Eevenat^ 
Whether  it  it  te&nioally  and  abaolutely  binding  on 
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tfaifl  coort  or  not,  it  does  tmm  to  mo  thmi  it  would 
bs  vtiry  Wfotig,  after  a  Upso  of  forty  ye«ri,  for  t\m 
ooiirt  to  &tbem{»l  to  re  rare*)  ft  deoistoii  oE  Ibe  Privy 
€k>aaail  oa  ft  stutate  of  thii  Jdad.  Bat  the 
QOfttcer  r6alLf  doe«  not  re^t  there,  for  I  o&ii 
se9  no  ftiiawer  wha^e^er  to  the  argumeat  foonded 
upon  %m  «ti«tut«  of  1897.  J  tbtijJi  the  dec'ftra- 
tiao  thcu^io  q<>Qt«iiied  make^it  ptaici  tbat  th^  Ijegialft- 
tnre  r^ir«Arded  the  em^mptioui  by  thi?  itAtnia  of 
Oeorge  IV,,  «x<oaded  bj^  ttm  04der  in  Corjocil^  am.  in 
furofl  ft  I  tlia  d«te  of  th^  p?tiatQ|f  of  thjut  Act,  Tliat 
iftcme  to  iii«to  b«  olejtr.  Thtsrelo*  el  think  ttiftt  the  maiti 
point  of  Mr.  Aiq>jittL*e  argument  f  aiIs*  Tae  aeooud 
pi4Qt  ia,  WliAt  ti  irAdi'gl'  Tb^t  h^t  r^alLy  ba^a 
deci«le<i  by  tae  Hjuse  uf  L  ir  la  la  the  04«ea  cited. 
Tiie  tCLir^  pjiut  iit  ha  to  wDetrigf  thd  word  *'  ooafttmit  " 
otigbt  to  h^  imported  into  the  Ord«r  ia  OonuoiL  f  r^ni 
the  ttatate  oi  OfK^rite  W^f  It  doea  i]*»t  radW  f^uit^ 
htsre,  t  agree  with  what  hsi  beeu  B^d  by  tbe  Mait^r 
of  theB  lii  and  Math^^,  li^J^t  that  on  the  fiiiutii  of 
the  ea«e  wi  haTS  here  that  which  amnnnlfl  to 
CQititftfjt  fratjiug.  Bcit«  farther  than  that,  I  t^ntirely 
ahfti«  th«  Tiev  of  GoreLl  BameSp  J.,.thftt  th^re  ia  no 
gronnd  for  importing  the  word  '■*  eonataat  **  into  the 
Order  In  CotuDcil*  The  Order  in  CoaDctl  was  made 
in  pnrftaanQe  of  an.  Act  ezpredaly  autbon?:iag  the 
«xt6Q9ian  of  the  exemptions,  and  there  is  no  reason 
whatever  for  holding  that  it  did  not  «xtend  the 
«temptioca  by  omitting  the  word  '* constant" 
fotttid  in  tt^e  earlier  Act*  J  was  not  miiob  impr4iss>«d 
by  the  argnnient  that  the  Legislarnre  ooald  not  h>«ve 
intended  thi^,  AU  I  o&n  aay  ia  it  b  not  for  ua  to 
ept^oulate  npon  the  intentions  of  the  I/egialcitare,  bat 
simply  to  iticerpret  aa  btast  we  can  and  eonatrue  the 
language  of  the  Acta. 

Solicitr^a  for  the  appellanta,  Bollaimf  H&m^  Cowanl^ 

Solid  r«T»  for  the  reapondents,  Thomas  Cooper  A  Co  , 
for  Hill,  Dkkinaon^  Dkkinaon  HUl^  tfe  EobeHs, 
lirerpooL 


July  8,  1903. 


-Sd'off 


(Cbllbia,  M.R.,  ai<d  SdrUng  ftnd  [ 
Mftthevr,  LwJJ.)  ) 

8>tiTii  V.  Bm-TY,  (»,) 

8o£i€iior — VosU—Sitttde  of  LimitaUnns^Lien^ 
— Appropriati&n  of  pa^ment^t 

'r  on  otiiQn  hi/  a  ^di^t^r  a^aif),st  hu  dmd  on  a  bill 
wtU  ^tmrfifig  from  1878  tn  11^99,  the  defftnce  of  ih^ 
Siaiide  of  LimiUitimi9  mat  pkadtd*  At  thf.  trial  the 
de/iftee  o/ih^  i^atute  was  hdd  ^md  oi  io  all  tU^ms  before 
1B03,  and  the  h'U  of  eost^  urns  re/erred  for  tfuaiion,  th» 
iaming~ma4ter  foi  itth^  the  msh  atxGunt  from^  1893*  and 
*Ae  plaint  ff  to  give  credit  f/r  aU  mima  rectii^d  hi/  htm 
for  or  OH  fircctitit  of  ths  deftndant  in  rupe^t  of 
or  ttfAiVA  0tight  to  be  ireatfd  a§  reducing  9t  dii' 
charpng,  ike  bit  I  $o  ia.rtd,  /#*  the  hili  of  eoe*$  therr 
iffOa  an  item  af  £66  3«.  M,  wh'Ch  the  plaiutiff  had 
ftGfiv'd  far  tKe  dejemhiut  in  M*vj,  1894^  in  an  tictivn 
hronghi  hyt  the  dpfrwLtnt  in  fhtit  tfetr  ay'4»>ii(  a  firm  of 
Mightf  d^  Co,  Before  Otje  j*idgfnent  in  the  prnmt  action 
no  ttpptitpriution  of  ihU  »nm  to  the  stttute'barrtd  Hems 
in  lA«  Mitofeimta  had  in  fatt  been  made;  ami  rm  tmtt 
tt?*re  due  to  ike  plaintiff  m  rfsped  *of  the  adiun  agaiuet 
Rigby  d:  (7o,  Th^  taxing  mtet^  held  that  thia  sum  waa 
nc€  rteeiifedfoT  tfr  on  acf^mnt  of  the  de/eadant  in  respect 
0/f  or  which  ought  fo  be  treated  a$  reduciitg  or  discharging , 

{«.)  Bsported  by  W.  F.  Buiet,  Eaq.,  Bambier-at- 


the  bill  of  coaU ;  mnd  ih^t  it  ought  to  he  trmt*d  as  applied 
in  pai/ment  of  what  was  dm  to  tl^e  phitnliff  in  May, 
1  894,  in  reaped  of  the  slotutt-batred  if  erne. 

Ih*d^  thfit  neither  on  the  ground  of  lien,  get-nff,  nor 
appropriation  tonhi  this  6^i-m  be  applied  in  f^ayment  of 
what  wtis  d'i^  lo  the  ptaintiff  in  Mag^  18fl4,  in  tesptct  of 
thf.  statute-barreti  tttms, 

Appeiil  by  the  defendant  from  an  order  of  Wright. 
iT.,  ^Dd  a  Gtosi^ftppeal  by  the  plaiutitf^ 

Toe  faots  and  ftrgaments  ace  sulfidently  ttftted  m 
the  jadgm^nti 

0*  A,  Scott t  f  >r  the  defendant. 

£4  Behe,  for  the  plaintiff. 

Cur*  adv*  mdL 

July  8>— STiBLmG,  L  J^  re%d  the  folio  «ving  jidg- 
tnent:    Thi«  action    waa    broaght  on    th^  25th  of 
J'ftnuaryi  1902,  by  the  exec  a  tor  of  the  late  C^arlee 
Thnmns    F^at*r,    a    solicitor,    to    recover  a   ium   of 
£26D  Is.  iixf  claimed  to  be  dn-  in  reBpf^ot  of  a  bill  of 
custf  for  the  period  frnm  tne  13rh  of  M-«y,  1878,  to 
the  6th  of  Febrnary,   1899,  wbieh  bill,  together  with 
n  o«sh  account,  waa  delivered  to  the  deft^nd«nt  on  the 
2nd  of  December.  18^9.     By  the  def.  nee  the  Statute 
of  Limitationi   (21  Jac.  1,  o.  16,  e.  3)  waa  pleaded* 
The  actio  a  came  on  for  trial  on  the  1 9th  of  Decembtfr^ 
1902.  before  Wight^  J.»  who  held  that  the  defenoe  of 
tbe  Sutate  of  Limitations  waa  goot  at  to  all  it«m«  in 
the  bdi  of  coats  mcarr^  previoualy  to  189  f/   and 
ruftde  an  order  in  the  following  terma ;    **  Tbat  the 
bill  of  oosta  on  which  thia  act!  m  ia  broa^bt  be  rtiferred 
to  the  taxing- master  for  taxation,  and  to  take  the 
oaah  account  from  1393,  and  that  the  p(^n''iff  should 
give  credit  fur  all  sums  ot  m^mt^f  received  by  him  fur 
or   on  aoi3onnt  of   the   defrndaat,  in  rtiapeot   of,  Ot 
whion  ought  to  be  treated  a 4  reducing  or  discharging^ 
ttie  bill  of  edits  so  t^^ed,  aod  that  tue  piniittilF  tie  at 
libeny   to   aign  jadi^meat   for   tde   aenonnt    of    the 
toaster's  oerfidcic^  in  the  s-dd  taxittion."     Up  m  the 
taxation,  the  defendant  broatcht  in  a  sa^'ohatg «  for  a 
*am   of    £66   3"^.    8d,«   conaisting   of   £65   d-bt   and 
£1  3a.  Si.  intt^r-at,  rvoeived  by  tne  decease  1  ajliiutof 
frum  the  solicit oi-s  for  a  firm  of  Rigb|  &  Oo.  on  the 
9th  of  May.  1894.  in  an  aotion  brougit  by  th**de'an- 
dnut  agamat  Muaars.  Higby  &  Oo,     Is  was  admitted 
by  the  plaititiff  that  tbta  surcharge  waa  Talid.     le  was 
at  the  lame  dme  •tdmitred  by  tDe  defendant  tnat, 
although  this  aum  did  not  appear  in  the  cash  account 
dedvered  on  the  2nd  of  Deg«»mher|  1899,  the  omLs^ian 
waa  not  intention al,  but  waa   at m ply  due  to  tome 
inadvertenoe  on  the  part  of  the  ao  lid  tor*    The  plaintiff 
claimed  t^at  this  anm  was  not  one  whiah  waa  received 
by  tne  solicitor  'Mor  or  on  aacount  of  ttie  defendant  in 
rt«i<p43ct  of,  or  which  ought  to  be  treated  as  relucicg 
or  dincharging,  the  bUl  of  costs,"  undi*r  taxation; 
aod  that  ic  onght  to  be  Seated  as  itp plied  in  p  tyment 
of  what  was  dtie  to  fhe  8iincit*r  from  the  defendant 
on  the  0tn  of  Mitv»  1S94,  in  respect  df  fatatd-btirred 
itami«       Tbe    t*xi  eg -mister    tiuk    thia   vi^^^   aud^ 
hofling  that  at  tnia  d4te  there  waa  dae  to  tb«i  aolidtor 
£j8  12  i,  5d.  on  th«»  c^h  acooant,  and  £2^   lU.  In 
r«:^cipricc  o(  conti  (whiob  he  taxecij,  alio  v^d  th  ^^e  suma 
b^  way  of  se«.-off  ag«inet  the  anrch'trife*      Frtim  tnia 
d*»oiiion   there  w**  an  apt^enl   to   Wright,   J  ,  who 
rtffirmvd  tbe  r.#ixiog- master's  deciaiou  aa  tu  tne  cash 
balance  of  £38  12^.  8  1 ,  bat  reveriud  it  at  ti>  t^e  oD^rj 
auiountiug  to  £25  lli<      B  ith  parties  hn^e  appealed 
from  I  he  ord-r  of  Wright,  J.,  the  pUint-ff  *edftfn<  to 
bare  th*4  t axing -maKur'^  dticisron  resturtd,  wnile  the 
defendant  instdts  ttiMt  it  ought  co  be  reversed  ai  to 
the  CAflh  balance  aa  well  ai  tne  eosta. 
The  earliest  enlry  in  the  bill  of  coats  with  respect  to 

*  There   waa   a  break  in  the  bill  of  costSr  there 
being  no  ittma  between  1889  and  189d. 
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tlie  ftoUon  brought  bf  the  defendant  n^init  Bigby  £; 
Oo,j  ocoarion  tibe  24th  of  Novamber,  1893.    The  writ 
WM  iaiued  on  the   29th  of  J^ouary,   1894,  und  the 
action   proceeded  in  reguUr  cotuite,   and  was  dttly 
enternd  for  trimL      Oq  tie  24th  of  April,  1S94,  Mwar*. 
E;*|by  &  QoJe  iolid  ore  informed  Mr,  Fouler  thtit  they 
Wfre  injitruoted  not  to  contest  the  martar  any  fnrther, 
and   proposed  to   itane  a  ^umtnoai   to  atay  furtti^r 
proceed  in  If  a  on  payment  of  the  amount  claimed  and 
coats.      On  the  25th  of  Aprtl^  Mr.   Foster^  by  letter 
in  formed  tbe  defenJaut  of  thia  propi>sal  and  Matei 
tbat  it  wonld  be  about  a  fortnight  before  th«  ooBta 
were  taxel,  and  the  amount  paid.      On  the  26th  of 
April,  the  dt^sfendant  eent  a  Megracn,  **  Beliglit*^d  at 
the  good  newi  oontsuned  in  your  Jetetr*"     It  »ppe&rei 
Ironj  the  bill  of  coiti,  deliTefci  by  Mr,  Foiter^  tnat 
the  debt  of  Eigby  &  Oo,  was  paid  oq  the  ft  h  of  M^y, 
1801*      In  a  letter  written  by   Mr.    Foifcer    to    the 
defeniiant  in  1895  he  expreaaed  an  intention  to  tend 
to  the  defendant  an  account ;   bat  in  fact  none  was 
sent,  except  that  ren^lerfld  with  tbe  biQ  of  cost*  on 
the  2nd  of  December,  1899.     Oonnsel  for  the  plaintiff 
contended    that    the  deoision    of    the  taxing- matter 
ought  in  theie  ciroumitancea  to  be  an  pp  or  ted,  on  the 
ground  either  of  lien,  or  tet  off,  or  appropriation  of 
paymenti.       It   is   quite  clear  that    the    Scatute  of 
Lixuitations  only  bars    the  remedy  by    action,   and 
does  not    destroy  the    debt    or    affect    any  remedy 
by     way     of     lien,    wbetheir     on     a     jurtgmeut 
IV covered     by     the     excrtioQ     nf    the    sohmtor: 
Bigf/in$  V.  8a>tt,  2  B,  &  Ad.  41S  :  or  on  paoera  in  hit 
hauda ;  Curwen  v.  Milbum,  38  W.  B,  40,  42  Oh.  D.  424. 
Ihe  lien  of  a  solicitor  on  a  f and  reoovcfed  it  oonEued 
to  the  oosfi  of  the  aotion  in  whioh  it  is  recovered  : 
M<n<m  V.  Bolland,  4  My*  &  Or.  354  j  so  that  the  lien 
on  the  debt  due  from  Big  by  &  Oo.  only  extended  to 
the  exceas    of  the  eoati  of  the  action   a«  bttvreea 
aolicitor  and  oHent  over  those  between  party    and 
party,  an  exoese  which  ia  stated  only  to  amount  to 
abivnt  £3,  and  ii  in  any  event  unaffected  by  the  judg- 
ment    No  qaestiou  aa  to  a  lien  on  papers  arisea,     I 
am  therefore  unable  to  see  that  the  aolicitor  had  any 
right  of  Hen    which  can  avail  the  plaintiff  in  this 
action.     Neither  in  my  judgment   can   the  plaintiff 
claim  aoy  statutory  rig  at  of  si^t  off  ;  for,  ai  was  laid 
down  by  wade,  0, J  ,  in  Framii  v.  Dodsworth,  4  C.  B. 
202,  p.  220,  the  judicial  constniction  of  the  statute  of 
set  off  *'  has  been  tbat  no  debta  oan  be  used  by  way 
of  m%  oE*     .     ,     ,     except  such  as  are  recoverabl4  by 
action."     Here  the  debt  relied  on  by  the  plaint  ff  hat 
in  this  very  ao*ion  been  held  not  to  be  so  recoverable ; 
and  to  give  effect  to  a  eet  off  by  the  plaintiff  would 
be  togk>  behind  the  judgment. 

It  was  contended,  ou  behalf  ol  tbe  plaintiff,  that 
the  solicitor  was  ^utitl^d  to  appropriate,  and  must  be 
taken  to  have  appropriated,  thn  sum  in  question  to 
the  coih  balance  aod  costs  fonnd  to  have  been  due  to 
him  on  the  9th  of  May,  1894*  To  thi*  it  wa« 
ttiiwered  on  behalf  of  the  defendant,  tirat,  tbat  in  th*i 
oirotuoitaDoes  no  right  of  appropriation  existed  ;  and 
secondly,  that,  even  if  it  did  exiiti  it  h»d  not  been 
and  could  not  now  be  (exercised.  Od  tbe  firit  of 
the«e  pomta  much  reliance  was  placed  on  WoUtr  v. 
Zac^,  1  Man.  &  Or.  54,  where  it  was  decided  that 
a  Bulioitor  had  iiO  right  to  appropriate  to  a  statute- 
barred  debt  a  mm  recr^ived  by  him  on  behalf  of,  but 
without  tue  kcowkdge  of,  the  client.  In  the  preaeot 
case  the  fair  infe^^enoe  from  the  facts  appi-ars  to  be 
that  the  sum  of  £m  Ss,  8d.  was  received  and  retdned 
by  the  iolicitor  with  the  knowledge  of  th^  oUent,  and 
It  m*y  be,  and  I  am  willii  g  to  asatime  that  on  this 
ground  the  authority  cited  does  not  apply.  StiH,  it 
ts  quite  dear  tbat  previously  to  the  judgment  in  thii 
actlQa,  QO  effective  appropriation  wat  in  fact  made. 
In  the  only  ibc'ctonnt  rendei«d  to  the  defandant  thia  , 


pftrMcnlar  item  does  not  ap|iesr ;  and  there  it  &o 

room  for  the  anplication  of  the  doctrine  of  Cfayt&n** 
©we,  1  Mer.  585  ;  see  The  Mecca,  46  W,  K.  667,  [1697] 
A.  0.  286.  After  jud|ime>>t  I  do  not  think  it  was  ajuj 
longer  open  to  th**  plaintiff  t a  moke  an  appro priatioa  ; 
for  the  authorities,  although  the  iacgoage  used  in 
them  varies,  appear  to  show  that  there  U  aome  limit 
on  the  exeroiie  by  a  creditor  of  an  option  to  appro* 
priate ;  as,  for  examp1<«,  the  crimmunioati  ^n  of  tha 
appropriation  to  the  dtsbtor :  Simion  r.  Ingham,  2  B. 
A  0,  85 ;  or  th«  bringing  ol  on  action :  MilU  w* 
FQwke»  6  Bit  g,  N.  C,  462  ;  or,  as  k  raid  by  Tttuntosi. 
J.,  iu  Phflpott  V,  Jonti^  2  A  4^  E.  41j  before  the  o&se 
came  under  the  consideration  of  a  jmy.  In  th« 
presetit  case  the  t^rms  of  the  jadgment  seem  to  me  to 
preclude  a  subsequent  appropriation. 

For  these  reasons  I  tbrnk  tbat  the  appeal  of  tile 
defendant  ought  to  succeed,  ftnd  that  the  appeal  ol 
the  plaintiff  f  aiU, 

CoLLDfS,  M.B„  and  Mathxw,  L*  J.,  concurred. 

Appml  of  the  dBfmdaivt  allowed;  appeal  of  the  fdaim- 
tiff  dUmiised. 

SoHoitor  for  the  plaintiff,  Arthur  Friee, 

Solicitors  for  the  defendant,  Underwood,  3tm,  S 
Piper* 
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hi  re  LOVEEIDGE. 
PlAECfi    u.    MABfiH,  (a.) 
Mortgage— Frvthoid$^Mortgagee  in    phumion^Mm^^ 

gagor  harrtd  afUr  d^ath  of  jmrtgagte  ^Ikvdutum  ^f 

mortgaged  land  from  p€ra&/i  entitled  at  diOe  qf  ^r 

Meaitg  nr  p^^aonalty^Trit^i/oT  atik, 

A  mortgagee  of  fr^kdda  andm'  an  imh^mmi,  which 
ttfoe  in  the  form  of  a  tratt  for  ^ale,  mttered  into  potu^^ 
MioYk  in  186L  and  ao  remained  until  his  death.  He  di&d 
in  1864,  leaving  all  hie  propertg  to  hia  unfe  (whom  he 
appointed  execuirijc)  fur  life,  but  otherwiee  inUataie.  HU 
brother  was  hia  heir-at-lmw  and  sole  next-of-kin.  Sis 
mfe  entered  ini<>  pountian  and  ao  rmnaimd  until  hst 
dmih  in  1900,  The  equit?^  of  redemption  waa  horrid  in 
1879* 

Hdd,  that  on  the  d*fith  iniutaU,  in  1880,  of  th* 
brother,  hia  moiety  of  the  mortgage  premiaee  expectant 
in  reveraion  on  the  death  of  the  tenant  for  life^  havim 
become  realty  in  1879,  paaaed  to  hia  co-htireeeu-at-ltiuf. 

This  was  the  further  oonaideration  of  an  origioating 
summons  for  the  admiuiatratiou  of  the  eetate  of  titAc 
Loveridge.  The  question  fo  be  decided  wai  whether 
certain  real  eeUte  to  which  he  wai  entitted  at  hia 
de-ita  waa  to  be  considered  aa  formiog  part  of  \m  raal 
estate  or  of  his  personal  estate, 

James  Lov^ndge,  the  mortgagee  of  certain  freehold 
mea«uag@s  and  hereditaments,  entered  into  poas^iioa 
in  1861  and  so  remained  till  hia  de^th.  He  died  in 
1864,  having  devised  and  b?qaeat&ed  hia  residuary. 
r*fal,  and  persooal  efliate  (in  wnich  waa  oompri^^d  hii 
inren-at  in  the  mortgage  J  premisee}  to  his  wife,  Jane 
Mary  Lov^ridMe,  during  ner  widowhood,  and  ap- 
poimed  her  executrix,  8ubj«ct  as  afaresaid^  he  died 
intestate,  leaving  hit  brotti*^r,  Isaac  L^vendgt^  hig 
heir<'at-law  atid  a^le  nt'^E*of-kin, 

Jaoe  Mary  Loveridge,   who  never  ra-married,  r^ 

(a.)  Eeported  by  H.  L.  Obhiston,  Esq*,  Barriil«r« 
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m&med  in  potaeMioii  of  ihe  mortgi^ed  pretniiefl  till 

her  death  in  1900, 

After  tB61  DeitheT  Jamei  Loveridge  not  Jane  Mary 
Loreridge  eT«r  flpooo  anted  or  midd  aay  ackoowli-di^- 
mecat  to  ihe  motigigot^  whoa&  iiiti^rdst.  waa  seated  by 
the  cart^L^aftte  of  ttie  m>i4ter  to  ha?6  become  barred  on 
the  Istof  J^nuiry,  1879,  b?  tbe  operation  of  UieBeal 
Property  Litnitatioa  Act,  1874* 

By  an  order  male  oa  tbe  2ad  of  Aiigu<it,  1902,  in 
an  a<jtiijn  for  the  adminiatr »tioa  of  thw  e-^t-tte  of  Jr^m^s 
LoTeiidge  (reported  io  61  W.  R.  232,  [1902]  2  QhM9), 
it  waa  df^olarad  tt^at  the  luortgagtid  prooiifl^B,  at  the 
death  of  Jamei  I^verldge^  formed  pmt  of  hit  pTrrflooai 
€atate> 

Au4^rdmgly»  at  the  de«th  of  Jamas  Lo^^ridge^  th^ 
position  waittiat  Ktaac  Lo?e  ridge  and  ttxe  widoireaoh 
took  one  tnoi^ty  of  the  inter i it  \it  Jamt-s  Loveridge  in 
the  moftgag^d  preiniiBSi  in  r^Tenion  expeouuit  on  th# 
death  or  re  -  marriage  of  the  widow* 

Isaac  La^eridge,  who  had  bean  of  HDSOtind  mind 
from  ttie  date  of  the  death  of  Jamei  Loveridge,  died 
intestate  on  the  20th  of  Augiiit,  1S80« 

The  qtieation  was  whether  Isaae  L:>Teridge'H  moiety 
beeame  on  and  after  the  lit;  o!  Janaary,  1379,  his  real 
dilate  sod  deieended  on  his  death  intestate  to  his  oa- 
htinfltei-at-la  v^  (who  were  also  the  oo-heireises  oE 
James],  or  whether  it  remained  hia  personal  estate, 
mud  belonged  as  snch  to  his  next-of-kin, 

A  qaettion  also  arose  as  to  whether  the  mortgage  waa 
by  way  of  trmit  for  sale,  or  merely  oontained  a  power 
of  sale,  Ai  tbls  was  held  to  be  immaterial,  it  is 
thought  nnneoflSiary  to  state  the  terms  of  tlie  mort* 
gage. 

Aithury,  E*C.t  and  H.  Charlton  ffawkins^  for  some 
of  the  nexc-of-kin  of  Isaac  Loveridge.^ — It  may  be 
Mtmmed  That  the  d&fiia  of  a  hfe  eaiaca  to  the  wido^r  did 
not  pai4  the  Jegal  estate  in  the  mortgagt^d  premises.  It 
ther«fora  descended  to  It>aao,  wbo  held  it  in  trnst  for  the 
ptjiraona  entitled  to  the  mortgage  debt.  Ttie  mortgage 
being  by  way  of  trnst  for  suLd,  the  modt*  by  woioh  he 
on^iht  to  have  carried  out  his  triut  was  to  sell  the 
property  and  hold  the  net  proceeds  of  the  sale  in  trnst 
for  the  Widow  for  lifa  and  mt^f  hur  death  for  himself 
and  the  widow  in  moieties*  The  l^ot  that  he  li^ed 
for  a  year  and  eight  months  alter  the  mortgage  had 
become  barred  did  not  operate  to  change  the  natur*:! 
ol  the  property.  For  a  nab  change  to  take  pUca  an  act 
of  aiecaon  was  required,  which  he  was  mcapeible  of 
pe(rCo(rmiog  by  reason  of  his  uaaonnd  mind.  Again, 
the  power  of  sile  of  a  mortgagee  remtkias  operatiTe 
af|«r  he  has  been  in  p»BSHSdtyn  for  the  statutory 
ponod:  In  re  Aliaon,  21  W.  B.  537,  11  Co,  D,  2S4, 
295.  if  the  power  of  sale  remains  operative,  the 
mortgage  must  remain  on  foot^  eyi^n  though  the 
mortgagor  is  barred.  A  trnst  for  sale,  as  here,  is  an 
d/mi(ori  cate*  Unless  the  widow  eleoted  to  give  up 
her  bcinedcial  interest  m  the  mortgAgdi  debt,  «rhtuh 
she  nfeve*  did,  it  waa  out  of  the  power  of  Isaao  to 
eieot,  ev4fn  it  he  hal  baen  otnerwiee  competent,,  to 
obaiige  the  nature  of  the  mortgaged  prop<?rty  from 
tile  oondition  of  personal  estate  in  which  ha  foand  it, 

Hfona,  for  the  legal  personal  representati^  of 
ttDotharof  the  next-oc-ki^^A  mortg^ee  woo  hai 
b«en  in  potsession  for  the  statu  lx)ry  peri^jd  must  do 
•omarbuig  to  change  the  nature  tif  the  property : 
AUormfy^Gtn^al  v,  K»for,  8  Tea,  336, 277,  cited  in  tha 
jodgmeiit  in  Iji  re  Loveridge,  IJuless  thii  role  is 
adopted,  it  might  happen  tiiat  in  the  period  betiveen 
the  barring  of  the  equity  of  redumption  and  ttie 
barnng  of  the  mortgage  debt,  the  mortgagee  mi  g tit 
do  something  which  would  be  analogout  to  opening  a 
foreclofture.  The  ratult  would  be  that  daring  that 
P«iiod  it  would  be  impoaiiole  to  teU  whether  the 
mortgaged  property  wa«  realty  or  persoualfty. 


A^  F.  FaUfsmt  forthe  legal  perional  repreBentatlvi 
ol  another  of  the  neit-of-kiu,— The  morrgagor  was 
not  barred  in  1879.  The  statement  in  the  certificate 
that  he  was.  is  merely  an  inference  of  law  a  ising 
from  the  facts  lonnd  by  the  matter,  and  may  bs 
dinr<?gardedp  Tne  mortg*<#e  was  not  in  poase-sion 
for  the  period  pr^^scrvbed  b?  section  7  of  »iie  Eeal 
Property  litnitation  Act,  1874,  T'le  mortgiigee  it 
the  person  able  to  exercise  the  powers  conferred  by 
the  mortgage.  Is^ac  was  the  mortgagee.  The 
widow  ma  J  have  been  in  possession  as  own«ir  of  tha 
mor tg  a  i£  e  debt,  B  he  could  not  have  been  in  possession 
as  a^ent  of  Isaao,  who  was  a  lunatic  and  could  give 
no  authority.  The  morrgt&iior  not  beiog  barred » the 
property  remains  persons  It  y* 

Vatighan  Bawkim  and  Fotnii  Loc^,  for  t^a  00» 
heiresiwB, — The  mortgage  was  barred*  As  to  this,  the 
oertiEoate  is  oonclnsivei  Io  any  casi  the  words  ol  the 
seotioD,  **  Wben  a  mortf^agee  shall  have  obtained  tha 
pussessioUi"  are  satisfied  by  James  having  obtained 
possession.  The  statutory  period  elapsed  without  the 
niOTtgagor  taking  proceedmgi.  TOe  mere  possirdiity 
that  the  mortgagee  might  have  taken  procBediugs 
analogous  to  opening  a  foreolosiire  did  not  prevent 
hia  interest  from  becoming  land  in  1879.  A  statutory 
bar  has  the  effect  of  a  parliamentary  conveyance,  and 
prevents  the  revival  of  titl-:  Doa  v*  Siimr^r,  14 
M.  &  W.  3^  42,  The  language  of  the  judgment  in 
In  re  Lovtridgt  (at  p,  863)  ii  in  our  favour.  The 
rights  of  Isaac  and  the  widow,  which  up  to  1879 
were  of  a  personal  nature,  became  enlarged  by  tbe 
bar«  At  that  date  Isaac  b^oame  entitled  to  tbe  whole 
fue.  What  he  held  he  held  as  land,  and  as  trustee  for 
himself  and  the  widow.  No  qneition,  therefore,  of 
elwttOQ  can  arise.  Without  admittiog  that  in  this 
mortgage  there  is  anything  more  than  a  power  ol 
sale,  wn^^ther  it  be  a  trust  or  a  power,  it  is  to  be  u*ed 
for  the  benefit  of  the  mortgagee,  la  rs  AlUtm  doei 
not  d^ide  tuat  the  interest  of  a  moPtKfti<ee,  by 
reason  of  the  mere  i^x^stence  of  snob  a  trust  or  power, 
is  thereby  prevented  from  becoming  realty* 

ABlhury,  K.C*,  replied. 

BtTCKLBT,  J.— I  will  deal  first  with  tbe  argument 
of  Mr.  Peterson,  which  is  that  the  mortgager  is  not 
barred,  I  think  he  is  partly  right  and  partly  wrong. 
He  is  right  when  he  says  t^iat  be  is  not  coacluded  by 
the  oertufloate.  The  certificate  finds  facts  and  states 
a  ctinclusiun  ol  law  arisi-ig  from  ttio^e  faots.  The 
o<jnclu8ion  of  law  m*y  ba  disregarded,  if,  in  the 
op  nion  of  the  court,  it  is  wr*>ng.  But  I  think  that 
the  ooQcluiion  of  law  b  rigcit.  In  1861  Jamei 
Iioveridge  obtained  tHe  pisio»aiou  or  receipt  of  the 
profits  of  tue  land.  More  thi**i  twelve  years  had  elapsed 
on  the  1st  of  January,  1879,  the  d*te  fijc^  for  the 
comiog  into  operation  of  tbe  Aoc  ol  1874,  by  which  ttie 
period  of  ii  mi  tattoo  was  shortant-d  to  ttiat  length  ol 
time.  It  results  that  the  rigr^tof  the  mortgagor  to 
brmg  an  ao  ion  to  redeem  tiie  mortgAgfl  wa4  barred 
on  that  date,  b-wause  more  than  tv»;lva  y»*ars  had 
elapsed  sinc^  Jaroes  Loveridge  had  obtained  such 
poase^aion  or  rec-^ipt.  I  think,  therefore,  tuat  the 
mortgagor  was  barred, 

I  oome  next  to  the  point  raised  by  Mr,  B^one.  Ha 
says  tnat,  grauted  that  the  mortgagor  may  have 
bfoom-i  barred  and  that  he  oanDOl  renovar  the  land, 
yet  It  does  not  folios?  that  the  right  of  the  mortgigee 
to  recover  the  d^^bt  is  barred.  Let  ns  assume  trmt  to 
be  IO.  A  parallel  case  would  be  that  of  a  foreclofure* 
in  which  the  mortgagee  does  something  to  open  the 
foreclosure.  The  oontention  must  be  that  in  every 
case,  be  it  f  credos  ore  or  bar,  beo^iuse  something  may 
happen  whereby  the  lureoLosuce  or  bar  may  b-»  re- 
opened, ^d  beoatue,  thee«fore,  it  may  happen  that 
t^elaud  may  again  booosae  mitely  a  iecnrity  for  the 
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martg»i^e  debt,  the  mortgagee  mmt  da  iom^hinfr  to 
aboff  thftt  h*i  eleoti  to  keep  the  land  &9  land.  The 
answer  to  ihia  ooii*eiitioo>  in  the  pri-aent  c&»e,  t»  tuftt 
tbe  ^vfltit  iuppoied  t)a«  not  happeued. 

The  facta  here  we  that  on  etie  l^t  of  Jjittu^Ty^  1879, 
the  J^gnl  estate  id  the  uiortgagt^d  premia^^i  tr^a  iu  the 
htofft-ftt-lft^r  of  J^oiea  Luveddne.  The  p<4eoa« 
benefioi-Uy  iijter««iCed  w«re  Ihi  widow  daring  her 
life,  iitid  the  wiiow  and  Ii^do  in  m  jedea  m  revaraLm 
expeotatit  on  the  death  of  the  wido^r.  Aa  f rooi  th* 
mometit  when  the  mortgagor  wat  barred,  their 
righta,  whioh  pfevioualy  were  to  have  th^  pay- 
mtjiit  of  moQt^y  and  the  p^sBBsaioa  of  the  laud 
aa  a  aetjurify  for  auch  payment,  beoame  enlarged. 
The  poiitbn  waa  that  there  no  loDg^r  exi'-tt^d 
any  righc  of  rBd-mplion  in  the  mortgagor,  bat 
^»t  the  aaoje  p^raoiifi  becttEaa  owo^ra  both  of  the 
debt  and  of  the  Btcurity  for  the  debt.  It  is  im- 
possible that  a  peraon  in  that  poaition  ahould  tjavo  a 
right  agaioac  himaelf.  It  is  not  a  caae  ia  which  any 
eleotion  wai  required ;  at  that  moment,  without  any 
eleotion  on  their  p^rt,  the  mortgageea'  rights  became 
80  enlarged  that  that  which  wat  before  personalty 
beoame  realty.  If  laaao  had  been  tbe  only  peraon 
intereatad,  the  matter  would  have  bean  tioarginble. 
It  makes  no  diffdrence  that  the  parties  benedai^Uy 
interested  were  aeveral.  The  rights  ao  enlarged  were 
held  by  laaiQ  ai  a  trustee  for  those  persona,  that  b 
to  a*y,  for  bimaelf  and  the  widow* 

Doea  it  make  any  difference  that  the  m<irtgage 
was  by  way  of  trnat  for  saLe  Y  M'.  Vaoghao  Hawkina 
said  that  he  wonid  assnme  that  it  was  so,  because  he 
thongbt  the  point  to  be  immateriaU  Aiauming  the 
mortgage  to  have  been  in  the  form  of  a  trust  for 
salp,  then  the  only  object  of  the  truat  wad  to  givn 
effect  t  -J  righcip  which  existed  by  way  of  security.  If 
the  rights  by  way  of  lecarity  sr«  goa^,  there  is  no 
room  for  the  trust.      X  tbink  nothing  turns  on  that. 

Lastly,  is  any  election  necessary  P  Tee  mortgagee 
acquires  an  indefeasible  title,  not  by  eleotion,  but  by 
the  operation  of  a  statutory  oonteyanoe  t  think, 
therefore,  that  a*  from  lat  nf  Janu^iry,  1879,  when 
the  mortg-gor  became  barred.  laaao  beoame  entitled 
to  his  tuotety  of  the  property  as  real  ettate.  It 
therefore  decf^nds  to  bis  co- heiress  as* 

SaicitiTfl,  Snd§man  «t  WtUcocki,  for  WtUam  ^ 
Bo7id,  Lyme  B^gis ;  B'tiflk  4-:  Sons,  for  Sir  E.  N. 
Smmrd,  Weymouth ;  Geare  rf  Pease,  for  Forward  <t 
Sonif  Azminater^ 


K*  B.  I>iT.  1 

(Lord  Alverntone,   L.CJ.,    and  I  Nof,  16* 

Kennedy  and  Darling,  jj,)     ] 

DoTSR    V.    PBO&SBfi,    (rt.) 

Ehction  htw—B^iitrufir'n^Parliammtar^  mid  emmtu 
c(^nmil  /rfinr.ht8S^H*ad  mnsUr  of  gthml—Ocrnpniion 
of  duieH'ny-  homefidJtmtrTiff  Khoal  prem{>ieJt — Oharacttr 
of  mniiyation— E*ni9thrM  or  tervifi-^  franMgn^Hfnrt- 
Btniatiun  of  th^  Pfopfe  Act,  1867  (SO  cfc  91  Vid,  c. 
1<I2\  t   Z—Mfpregentatton  of  the  Pnypif  Att   1884  {48 

f\^\  ^*''V*  ^J*  *^   ^'  ^-Coufd^  EUdur^  Ad,  1888 
(dl  ^  52  Fid*  t,  10),  *,  3* 

r/**!  apjifUmd.  it  «chooImad€r,  hetd  rcsidfd  during  the 
qualiftiing  period  in  a  dfVffiitig-ftQuee  ati*tchfd  i\  the 
ishotil  premhef.  which  tlwcUtng-hnuBe  Hp  hM  under  un 
a^mmeni  frtrm  the  »thooi  man offern ,  ^od^dittt ton  from 
his  fjnnuftl  Malar tf  an  grhonl mutter  was  made  in  rt$pmi  of 
ht§  occupuU'  n  (if  the  dwtUing- house,  nor  did  ihe  agrtt- 

{«,)  Eeported  by  fiBSKDfE  Heid,  Esq.,  Barritter- 
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ment  contain  any  sHpulatton  requiring  ihe  appdlarU  tfs 

tchofdtnnster  to  reside  in  the  drnttiittg-housSr  The  aptid" 
taftt  ci^iimtd  to  have  his  name  inserted  in  Division  I.  pf 
the  lid  of  occixpati*m  d*ct*'rs  in  respect  qf  His  occapaiimi 
m  tenant  of  the  said  dwdlh*g'hatise* 

The  reviUng  barrister ,  although  not  finding  m  a  faet, 
either  that  the  appellant  as  school makter  u>as  required  to 
reside  *n  the  dwtUing'houis^  or  that  he  mi  git.  if  A* 
chtyse^  reside  ehewhtret  dimill  wed  the  drnrn^  on  the  ground 
t^*at  the  appellant  oct*tpied  the  dtatUinq-houae  hg  uirUts 
only  ef  hie  office  and  nerviest  as  echoolmaitert  and,  mn~ 
Sfqnentlgt  woe  not  et) titled  fu  he  plated  in  Division  /* 

Upon  appeal^  the  court  remraed  the  revising  barrister t 
and  held,  upon  the  facfs^  that  the  cote  was  governed  fry 
Marsh  p.  E*tw>urt,  38  W.  R.  495.  24  Q.  B,  D.  147.  and 
that  the  app^ilaM  woe  entitled  to  have  his  name  inserted 
in  Diviswn^  /• 

0«ae  atat^d  by  the  revising  barriater  fortheMediray 
Diviaton  of  Kent. 

Arthur  John  Dover,  the  appellanti  claimed  to  have 
bia  name  inserted  in  Divisioa  I*  of  the  list  of  occupa- 
tiou  voters,  which  oontained  the  names  o!  peraom 
entitled  to  vote  both  aa  parliamentary  eleoton  and  si 
county  electors  of  the  adminiBtrative  county,  in 
respect  of  an  occupation  qualiSca  tio  q  .  The  appellaat'a 
name  appeared  only  in  Bi vision  IL  of  the  list  of 
occupation  voters^  which  contained  the  names  of  tboie 
entitled  to  vote  as  parliamentary  electors  ooiy,  tfid 
not  aa  ooanty  elf>ctors. 

The  facts  were  a«  follows  i 

The  appellant  w^a  head  maater  of  what  was  formerly 
a  Yoluntiry  school,  bat  had  now  under  the  Siucsti  m 
Act  passed  to  the  Kent  County  Oouncil  us  a  nou- 
provjdt^d  HchooL  Attached  to  the  sohool  premises  was 
a  dv^eHlogkoase  at  wbichj  und^^r  the  agreement 
between  the  appeUaut  and  the  msuiagera,  th**  appel- 
lant was  entitled  to  reai<te,  without  aoy  deduotion 
being  made  from  his  annual  salary  in  leapect  of  such 
residence. 

The  appellant's  claim  to  have  Ma  name  inserted  in 
Divisi  *n  I,  in  rpspect  of  hia  oooupation  of  this  house 
had  been  duly  objected  to* 

The  revising  barrister,  after  hearing  evii^nos  in 
aupport  of,  and  in  opposition  to,  the  claim,  disalbwed 
the  daim,  and  found  aa  facta:— (1)  That  the  hoofs 
occsupied  by  the  appellant  waa  ocaupidd  by  him  in 
virtue  of  bis  services  as  a  fichoolm aster,  and  not  other- 
wise ;  (2)  tbat  no  deduction  from  hi«  salary  was  made 
ill  ooaaequence  of  hi«  residing  iu  the  houae;  and  (3) 
tbat  if  a  new  achoohufister  were  to  be  appointed  m 
the  atead  of  tbe  appi^lUnt  he  would  presumably  be 
entitled  to  reside  in  tbe  houae  then  occupied  by  the 
appellant,  and  tbat  the  latter  would  be  required  to 
vacate  the  said  home. 

Bee  notice  of  appeal  having  been  given  on  behalf 
of  tbe  claimant,  the  revising  btardBter  stated  thia  owe 
for  the  opiuiou  of  the  court. 

Henrtf  Lynn  {T,  A,  Organ  with  bim),  for  tha  ipal' 
lant«--The  qui^Btion  turijs  ai'npty  on  Thether  die 
appellant  in  i  bis  C4ae  waa  merely  per cDitt^d  to  ^>-aide 
at  the  iicho4>l  houie,  or  waa  obliged  to  reside  'b**!*  aa 
a  condition  «nd  aa  a  part  of  the  dutifi  be  nnd'^rrook, 
when  appointed  h«aa  maater*  Ther«^  in  no  clause  tn 
the  aareeinent,  under  which  tbe  appellant  en|er«kl 
upon  hia  duties,  expri^sd?  r-^quiriog  that  he  should 
rebide  at  tbia  house,  Th'^ref^re,  ao  f  >^  aa  ttiat  agfeeo- 
ment  i*  ooiivenit^d,  h«  is  free  tts  rei«ide  els^wb^^re;  aod 
that  freedom  to  oc-cupv  any  oth*«r  reatdenoe  dietin- 
guiah^s  tbe  preaPUtcasH  from  that  class  of  o-tsea  *h«re 
the  occupation  of  thn  pre  mitres,  iu  respect  of  which  a 
Vote  WMS  sought,  had  b-en  held  to  confer  on  the  tenant 
a  service  frauohi^e  only.  In  Marsh  v,  J^lemirf,  38 
W.  B  495,  24  Q,  B*  D*  147.  Will.,  J.,  pomta  out  that 
the  court  cannot  be  blind  to  tbe  fact  that  tbt  rnMoim 
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t^DdeDoy  of  legiilatioii  recently  hwi  been  to  iDcrease 
the  pfifiegei  of  fratichise  in  proportion  »a  the  lia- 
bility b  impoied  to  tftxatioD,  atid  at  the  doae  of  hu 
jadgmeiLt  in  that  ca^e  iaid,  "  Here  the  labourera  were 
not  teqnir^  to  re«id#  in  the  cottagei,  bat  were 
allowed  lo  reeide  in  th">m  ae  a  pri^ege  "  ;  and  it  wai 
th**r«  hald  that,  afl  the  oottwgeri  did  not  oooapy  the 
ootlagea  afl  a  neoeuary  Inoidtsut  to  their  emptovtuent 
041  the  estate,  they  w-re  in  the  p'^aitioo  of  ordinary 
teoantA.  An  initaaoe  of  the  Qony^T^«  wai  giv»*n  by 
M-Uop,  J.*  in  the  Pitt^»Jktd  &ue,  2  0'Mnlt<*y  &  Hard- 
caatle'fl  Eteotion  P-'ntiiOH:  ae«  *Ibo  H^tghes  t.  Over- 
utT9  Qf  Vhuth^m  6  M.  &Q.  54.  Ttier^via  ng  barriBtf^r 
diMHowed  I  he  olaim  on  tha  gronnd  fhat  t^e  cUim^nt 
oconpted  thii  b>>ii'ia  nod^r  a  a>«r?iae  oceapatiun^  But 
he  did  not  «o  fi^d  that.  4i  »  f«ot. 

MClt^n  ▼  PfUchntd.m  W,  E*  S03.  2^0  B  D. 
285,  and  BmUh  v,  E^hiU  Ot^fra^^a,  23  W.  R.  745, 
Ii.  B.  10  0.  fi,  422f  w«r©  ako  referred  t-^. 

The  raflpocident  was  not  repteiented. 

Lord    ALTBBSToim,  L.C.J.— I  think  this  appeal 
^must  be  alLoirvd^      It  leecaa  to  me  that  in  erery  OAae 
I  gf  tMt  iort  the  goveroiog  test  ia  whether  the  pretnii^i 
\  wbieh  tbe  olaimaut  did  in  fact  ocoupj  ware  oocnpied 
i  Btoeefarilf  for  the  p^rf'^rmance   of   hia  BerTicoa.    or 
I  wh«*tb«r  the  peinon  was  p'^rmitted*  but  not  obliged, 
^to  live  in  the  pafti<jaUr  hou««.      Wft^-re  tbere  ia  per- 
*iai-sioii,  bat  not  an  obligation,  t^  re«ile  io  th**  hoanw, 
[tt©  oQonpier  is  oot  preoltt^ed   from  ol aiming  t^   be 
Tv^giit-Ted  m  Division  I,      I  agree  with  the  dirH'mf  of 
WiilB,  J»t  in  MutmH  V,  E$iaiuTt,  to  which  oar  att^r»tion 
^?aa  directed  during  the  ttrgnm^nti  and  I  rhink  it 
^would  be  in  the  present  oa^e  almost  an  ab-iw  of  Ian- 
gnag^'t  to  tjali  th*t  re*ideiice  of  the  bMud  master  of  this 
iohool  ttod'^  8  a  ah  oonditiom  ''  OGcap*tit)n  bf  virtue 
of  sprrioes/'     In  the  Piter$fidd  case  M»^llor,  J.,  in- 
itanoed  the  ca^^  of  a  ^ftmekHeD«r   who  received  %y 
ma  !h  wftg*-*  and  h*d  a  honsi*  in  the  centre  of  a  gfltitle- 
man^s  prtfi^r^e*;  in  such  a  owe,  dearly  the  hoa-^e  wat 
oconpied  by  tbe  keeper,  not  as  an  ordinary  tena  t, 
bnt  at  an  incident  of  his  s«rvicfle  aa   g*mek*seper* 
Thttte  two  caaea  show  very  clearly  tbe  two  cUs'jei  of 
occnpatif^n ;  and  the  queition  we  have  to  decide  ii 
within  which  cat^tgor?  tee  present  oasft  falls.     The 
only  diffijnlty  arises  from  the  reviaing  barrister  not 
haTioic  fonnd  as  a  fact  either  that  the  appelUtjt  w*a 
entitled  to  reside  elsewhere,  or  that  he  was  oblig-d  to 
live  in  thia  honae.     L'l inking  at  the  facts  before  ns,  it 
■eema  clear  to  my  mind  that  it  can  be  implied  that 
the  appellant  might,  if  h»  so  willed,  li^e  eliewhere 
dnriog  the  continuance  of  bis  oMoe  aa  head  m*ater ; 
becana**   the  case  aaya  that   if    a  new  mas*et    were 
appointed  in   the   appelUnt^s   8ta*d  he    wonld  pre- 
■mmably   bs   entitled   to  reside   in   the    honsa  then 
oecnpied  b?  the  upoellant.      There  ia  nofiuding  tliat 
a  new  matter  would  be  oblig^id  to  reaide  there,  or 
that  on  the  appoint  meet  of  a  no  v  tnMtsf  the  apel- 
Isst  wotUd  be  compelled  to  leave  the  hooae*     We  are 
told,  moreovi^r,  th*t  there  is  no  clauae  in  th**  agree- 
mant  appointing  the  appellant  aohoolmaai^e*',  oom- 
pelliDg  tiim,  aa  a  condition  of  that  appottitment,  to 
reaads  in  thta  parUunlar  honse ;  and  I  do  not  think 
that  the  revialng  barrister  m^^ant  to  fied,  and  I  do  not 
tMuk  we  ought  to  assume  he   msant  to  find>  that 
^e  app-iUot  w*a  reqaif*-d  to  reaide  there^  or  tnat  the 
OAtare  of  *iis  dutiea  ueoes^itated  srtch  residence. 

If,  as  it  aeema  to  me,  thia  ia  the  true  view  of  the 
facta,  then  the  ca«e  dearly  falls  within  the  anthoritirta 
thowiog  that  the  appelant  is  entitled  to  have  hia 
name  inaerted  in  Division  I, 

KS9ir&BY  and  I).iJtLtKO,  JJ.,  coucmTed* 
^   A]^pisi  ailcw^  With  coiU* 
Solimtora,  Bakw  ft  Nannie, 


3  J. »  and 


Nov.  16. 


K,  B<  Dtv< 

(Lord  Alv^rstoae,  L,C* 
Kennedy  and  Darling, 

PEAltCE  w*  Mereimak*  {aO 

Ekctim  taw  —  E&gistTatim  —  FarlianMat^Oecupation 
franchiie — Sti^bnitd  tenant  i)f  wiU — Emdentt  of  tjoni 
fide  ngretment  to  pa^  r&nt  by  hattband  to  wife, 

Ths  relationship  of  hmbami  and  wife  dou  mi  in 
point  of  ItiW  preclude  the  ty^Uimce  of  the  retatioH  of 
landlf^rd  aM  t^rvint  btt*tmrt  the  wife  and  the  htttbcind  m 
reaped  of  the  honnn  ifi  which  thr^  botk  r^vh  ttii't  tithich 
is  owmd  by  the  wife  ;  ati^d  whe^e  there  (a  inftct  a  bouil 
fi'ie  teuamy  of  smh  feouw  by  the  htMband  frotn  the  mift^ 
the  huabitnd  a  tn^tt^d  #i>  &e  registere*i  under  the  H^'fjis- 
ivaiimi  jlcia  in  reipect  of  hu  occtiptition  as  tenant  of  meh 
Jtfjiise. 

Hall  V,  Michelmore,  -50  W.  B,  172,  explained  and 
diAtingtii^hmL 

Gate  atated  by  the  reviaing  bartiater  for  the  Weit- 
bury  Division  of  Wiltshire* 

The  short  point  was  whether  the  reviaing  btrriater 
was  right  in  holdiitg  that,  aa  a  matter  o(  law,  a  man 
conld  not  be  occupying  tenant  of  a  honae  for  the 
purposea  of  tbe  frauohiflff,  of  whi^ih  houae  hia  wife, 
who  lived  with  him,  was  tbe  owner,  although  iu  fact 
there  was  a  bond  fide  agret-meot  of  ten^noy,  whereby 
tbe  husband  agreed  tc  pay,  and  did  paj,  his  wife  rent 
for  the  pri*aii8**fl, 

Tbe  ea'*e  atated  the  following  facts: 

El>iab**th  Bichriiau  waa  teu»nt  for  life  under  the 
will  uf  h-r  husband  ^t  several  hnniea,  iu  one  of  which 
ahe  resided,  ai^otber  be^ng  that  in  fe^pect  of  which 
Wtiliam  PeaFoe,  the  appella^  t,  had  hia  name  entered 
on  th«  ooctipifrs'  li  i.  The  ap^eHant  married 
a  dfttight«r  of  Elizabeth  Eichman.  and  ho  rented 
Ko,  25,  West-atreet  of  bia  uiother-in-law,  and  he  and 
hia  wife  r«aid^d  there.  Toe  rent  wat  15-.  10 1.  pay- 
able every  foar  wm-ks,  and  for  many  yean  up  to  tbe 
death  of  EliseahMth  Richmau  thia  rent  *aa  paid  'o  her 
by  the  appellant,  who  alao  paid  the  ratea  and  whoae 
liame  w*h  inserted  by  tUe  overseers  on  Dt'^iaion  t  of  the 
occupiers'  li*t,  and  wa«  entitled  to  vote  and  voted  at 
elections,  Vpm  tbe  death  of  E  i;E*beth  Richman  in 
November,  1901,  the  house  bccume  the  fre«hold 
property  of  tbe  appellant's  wife  under  tbe  terms  of 
her  fath(*r's  will* 

The  appeiUnt,  npon  the  death  of  hia  mnther-in- 
law,  and  with  a  vinw  to  retaining  his  right  to  vote, 
verbally  agreed  with  hia  wvfe  to  pay  ti  her  the  aame 
amount  of  rent  that  he  had  previously  paid  to  bii 
mothrr-in-law  for  the  bouse.  He  produced  a  rent- 
b xjk  Jihowiug  the  fir-t  payment  of  I5i.  lOd.,  due  the 
29th  of  Dec**mber,  1901,  and  a  receipt  tor  the  same 
signed  by  his  wife  Th**  boo*  showed  fifnilar  pay-^ 
meuta  every  four  weeks  np  to  Septflmb  r,  1903. 

B'^tween  tbe«*e  dates  the  applUtit  aud  bia  wife 
resided  in  the  bouse  aa  they  had  formerly  don*? ;  he 
continued  to  pay  the  ratae,  and  hia  name  was  plao-d 
by  the  overseers  on  Dinsion  I,  of  tne  list  of  occupiers. 
The  appeiiant*a  name  waa  duly  objected  to,  and  the 
notice  ol  orijeitim  stat*^d  the  grounda  to  be:— tl) 
**  That  yon  have  not  ocout^ied  the  qaaUEying  pri-miaea 
aa  owner  or  tenant  for  twelve  mouths  immediately 
preceding  Jdy  I6th  in  this  vear'';  (2)  "that  y.>ur 
wife,  being  owner  of  qudifying  premiaea,  disqaaliaes 

In  support  of  this  objection  it  waa  urged  that  the 
appellant  was  not  the  occupier  of  the  house  either  aa 
owner  or  tenant,  and  the  caae  of  Hall  v,  Michelmore, 

fa,)  E^orted  by  BasKiFi;  Rbib,  Eaq,.  Barrister- 
at-Law. 
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50  W.  B*  172f  waa  cited  in  iispport  of  this  ^iew.  Oa 
the  appellant's  behttlf  it  waa  urged  that  that  oaie  did 
not  gOTem  the  praaect  ooe,  a«  Iq  the  form'^r  thare  vai 
no  tiyidevico  of  tenancy,  wh«reaa  in  the  present  oase 
there  wai  eTid«t}oe  of  a  bond  fitU  ten«BCF ;  and,  farthpfi 
it  ^^aft  argued  thtit  the  mere  transfer  of  the  own**r6hip 
of  the  pr^^mijieH  from  his  mnther^in-Uw  to  hta  wife 
did  not  alE-Qt  tdd  appellant*i  right  to  be  retained  on 
Dlviii^n  li  It  was  also  argued  tti»t  nnder  the  Married 
WiJUieQ's  PropHrty  Ao%  18SL,  a  married  wotnaDi  in 
Teap>*et  of  prop'^rty  aci^nired  att-«r  th^  Ltt  of  J^oiiary, 
1662,  was  entitled  to  all  the  righte  of  and  wag  in 
the  same  position  aa  a  ftmA  aolef  und  was  therefore  in 
a  poHition  to  give  her  hosband  notice  to  quit  in 
ffiBpeot  of  a  tenanoj  of  her  property  or  to  obtain  pos^ 
aeaston  of  her  pr*»perty  by  means  of  an  ejectment 
order  against  her  huebandt  or  by  an  action* 

The  revisicjg  barrisler  was  of  opinion  that  tbe  fact 
that  the  appeliant  vaa  the  oeenpier  of  the  premises 
when  hii  wife  became  the  owner  of  thi«m  was 
tni  mate  rial ;  the  same  queation  would  have  arisen  if  p 
on  the  house  becominj^  the  property  of  his  wife,  the 
appellant  had  moved  into  it  from  another  house  and 
had  claimed  aa  occupier  in  succeseioa  from  one  to  the 
other,  Ht3  wee  fnrtber  of  opioton  that,  though  a  wife 
might  let  to  h(vr  husbaod  auy  of  h^  property  of 
which  she  gave  up  the  occupation  to  hitn^  th««  j  Jint 
occupation  by  husband  at^d  wife  of  a  house  belonging 
to  her  was  inconsistent  with  the  relation  of  landlord 
and  tenant ;  the  right  of  a  landlord  to  give  notice  to 
quit  to*  or  to  eject,  a  tenant  could  rjot,  in  his  opiDion. 
exist  in  oppos  tion  to  the  marital  right  of  tue  husband 
to  oontinue  t  >  reside  wtth  his  wife.  He  therefore 
came  to  the  oi^nclosion  that  ^he  agreement  tha^  the 
husband  «hr>uld  be  tenant  of  the  hoa-e  to  bis  wife  was, 
imiler  the  circamHt«nQes»  ir^operative  to  O'  nstituta  the 
appellant  an  occupier  as  tenaut,  and  he>d  that  the 
objeattoa  was  valid,  and  that  the  appellant's  name 
should  accordingly  be  removed  from  Division  I*  of 
the  listtof  voters. 

Due  notice  of  appeal  having  been  given,  the 
re?iring  barrister  atiited  this  case. 

ZewtB  Thomas,  for  the  appellant,— The  reeling 
barrister  has  cooie  to  an  erroneous  oonolusion  in  point 
of  law.  He  appears  to  have  overlooke  1  the  fact  tbat 
the  appell'int^s  wife  resided  in  the  home  aim  ply  by 
reason  of  her  right  aa  wife  to  share  her  buaband^s 
homn.  He  assumed  that  became  some  of  the  uanal 
inau}«nts  of  landlord  and  tenant  were  wanting — for 
inatanee,  it  would  be  absurd  to  suppose  tbat  if  the 
rent  fell  in  arrear  the  wife  could  eject  the  hui^band, 
and  ao  end  the  Agreement^ — that  the  tenancy  was 
monerative  to  constitute  the  hu-ibaad  the  occupier  in 
■ndi  m  lenne  aa  to  ftive  him  a  right  on  that  ground  to 
olaim  a  vote,  Utider  the  Matded  Wt>metrB  Property 
Aots  a  wifw,  in  respeet  of  her  separate  property,  stands 
in  an  aualogoua  position  for  many  par  poses  to  hnr 
husband  to  that  of  a  stranger  ;  and  there  la  no 
"joint  **  ecaupuncy  of  the  prenii«ea  to  be  inferred  in 
this  case  from  the  mere  fact  that  th^y  both  live  in  the 
lame  house,  other  than  a  joint  occupancy  which  in 
one  aenae  exists  in  every  case  where  a  man  keeps  a 
bouaeiceeper  to  look  after  his  bouse  and  live  there  with 
bim.  Ball  V,  Miehdmfyt»t  60  W,  E*  172,  in  fact  is  an 
anthortty  in  favour  of  the  appf^Uantp  for  the  dedsion 
was  given  on  facta  the  convi-rse  of  those  here.  In 
that  case  the  claim  was  disallowed  becaute  there  was 
no  agree ojent  of  tenancy  by  the  husband,  and  the 
attempt  to  ea^ablisb  a  precedent  that  a  husband  by 
residing  in  a  houae  with  hia  wife,  who  waa  tbe  owner 
of  the  house*  was  thereby  entitled  to  be  registered  as 
occupier  of  the  honse,  very  properly  failed.  Here 
there  is  evidence  of  an  agreement  of  tenancy,  and 
it  is  not  disputed  that  if  the  landlord  was  not  the 


appellant' a  wife  the  entry  in  the  tiit  would  be  good,  * 
The  wife  is  in  the  poaition  of  a  stranger  to  her  bna^ 
baud,  and  ttie  te^mnc?  being  a  bond  fide  tenimoy,  the 
entry  of  the  appe Hint's  name  in  the  liat  of  vot«£t 
shotiLd  not  have  been  struck  out* 

The  respondent  did  not  appear* 

Lord  Alvsbstow^  L.O.J. — It  is  much  to  be  re* 
gretted  that  in  this  cave  the  respondeat  is  tq^  repre- 

eeuted  by  counsel ;  but  aftf>r  Mr.  Lewis  Thomaa*! 
arifument  I  can  entertain  no  doubt  that  this  appeal 
should  be  allowed,  I  do  not  think  that  the  case  of 
Hall  V.  Michelmf'Te  is  a  decision  sgainet  that  view, 
because  in  that  case  there  was  no  evidence  of  a 
tenancy.  It  was  an  attempt  to  ahow  that  the  mere 
fact  that  the  wife  owned  the  house  in  wbioh  the 
huaband  and  wife  lived  »as  evidence  suMcient  of  an 
oeonpntinn  of  the  premises  by  the  husband  to  give 
him  a  right  to  have  Ms  name  placed  on  tbe  list  of 
oocupiers.  The  revising  barriater  there  held  that  suoh 
evidence  waa  insufficient,  and  the  court  refused  to 
interfere  with  hia  dectaion.  There  is  no  auggeetion 
here  that  the  tenancy  put  forward  by  the  husband 
was  a  mere  colourable  agreement  to  enable  him  to 
vote.  If  that  had  been  ang (jested,  other  and  vary 
different  eon  si  derations  would  have  arisen.  It  was 
atsted  that  the  matter  bad  be^n  considered  by  the 
ar^pellant  in  order  that  he  might  secure  his  vot^,  and 
tbt'te  appeared  to  have  been  a  verbal  agree tnent  of 
tenancy  anffiient  to  support  the  claim.  Toe  rent- 
book  was  prod  need,  and  there  appears  to  have  beem 
regular  payments  of  rent  by  the  husband  to  the  wife. 
The  revising  barrister  found  that  if  the  parties  bad 
n4»t  bi^en  husband  and  wife  the  husband's  cUim  wonld 
have  been  good ;  but  he  held  aa  mated «1|  that  the 
relationship  of  husband  and  wife  necessarily  preoSuded 
effect  being  given  to  tbat  agreement*  In  mv  opinion 
wheri^  th^re  is  a  real  tefanoy  proved  it  Is  immaterial 
whether  the  tenaocy  is  one  exinting  between  huaband 
and  wife  or  two  strangers.  Here  there  is  no  grotind 
for  ^ayiDg  th«t  the  tenancy  is  not  a  real  tenancy,  and 
as  I  do  not  agree  with  the  view  that  a  man  who  if 
tenant  of  his  wife  ia  thereby  necessarily  unable  to 
claim  the  franchise  on  the  grouiiid  that,  for  this  pur- 
pose, such  a  tenaucy  in  law  is  inoperativef  tMa  appeal, 
in  my  opinion,  ahoidd  be  allowed, 

Eekitedt,  J,— I  am  of  the  same  opinion.  The 
whole  question,  it  aeema  to  me,  is  whether  there  it 
here  evidence  of  a  r^al  tpuincy.  If  tbat  is  established, 
then  the  husband  ia  entitled  to  a  vote,  because  a  wife 
ii  now  placed  in  the  same  position  as  a  Strang (»r  to  her 
husband  by  the  provisiona  of  the  Married  Wom^s 
Property  Act. 

DARLnro,  J»— I  agree.  I  desire  only  to  point  out 
that  ill  iilloffing  this  appeal  we  are  deoidin^  nothing 
inconsistent  with  tbe  d^cisioD  in  Hall  v.  Michdmor^ 
In  tbat  case  there  was  no  tvidenoe  of  a  tenancy ;  in 
the  preseiit  case,  on  the  othv^r  band,  there  ia  Very  dii- 
tb'Ct  evidence  of  one  :  and  the  rent -book,  which  waa 
put  in  evidf  nce«  sbo^a  that  rent  was  paid  under  the 
agreement.  The  reviaing  barrister,  aa  it  seems  to  me, 
has  gone  wrong  in  regarding  the  ooeupation  aa  a 
joint  occupation,  I  thbk  the  wife  let  the  bonae  to 
her  husband,  and  gave  np  the  ooonpation  of  the 
premises  to  bim.  The  wife,  nnder  tbe  agreement. 
was  the  landlord,  and  the  husband  the  teniuit;  the 
husband  bved  there  under  his  rights  as  tenant  of  the 
property ;  but  tbe  wife  waa  entitled  to  live  there  and 
did  live  there  nnd^  a  totally  different  contract — 
namely,  by  virtue  of  her  contract  of  marriage. 

Appeal  aUowedf  with  ct)aUt 

Solicitors,  Milntr  d^  Bickford,  for  Wilh  it  WhiU^ 
Trowbridge. 
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jllouse  Of  ^axia. 

CEagUnd),"]  Aug.  6.  1903. 

FAOTUEIEES  (LIKFTKD]. 

AMBomxTZB    FoaxLJUSD    OEMarrr    MANUFAoruaERa 

f  LmiTED)  ABTD    IMPERIAL   POETLAWD   GEMSNT   CO. 
(LqUTSD)  V.  TOLH17B3T.  (a.) 

Conirad — AmpiahiUt^  —  JT^w  company  —  Atiion  h^ 
ai$ignee, 

JStf  a  coniraci  heiwfen  T*,  the  owner  ofm  chalk  piarryf 
and  a  cemieni  manH/actitring  compa*iy,  who  were  ownera 
and  oceupitrt  of  ntighbattring  Itind,  U  wa§  agreed  that 
T*  §hi>itt4  iupply  §0  Tif^itch  c*^lk  during  a  period  of  Ji/t^ 
years  {a»  therein  providtd)  as  th^  cofmpany  ahotdd  require 
for  the  Tnanu/acture  of  cement  on  the  mid  land. 

Hddt  thai  the  company  were  enittled  fa  ae&ign  the 
henejk  g/  thie  eonfrocl  to  a  new  company,  wko  could 
mtforce  it  against  T* 

Ikeimou  Qfike  Of^urt  of  Appeal  (51  W.  E.  81,  [1903] 
2  X  B.  660}  (Lord  Robertson  dmenting)  ajirmed. 

Thai*  tiro  appft*l8  from  order*  of  tbe  Omrt  of 
App^ial  (Oolli[ii.  M  E,,  Jeune,  P.^  and  Oozeni^Hiu^yj 
Ij  J.}  w»re  GOCAohdated. 

la  the  fin t  aod  Q  th^  appellaat  oUimed  pa^rment 
at  the  rate  of  29  par  toQ  for  cbftlk  supplied  by  him 
iiiiGe  the  formation  of  the  Aiso  riated  Qo. 

la  tbe  a#oaad,  by  the  Apiiociated  Oo,  and  tbe 
Imperial  Oo  agaioit  tbe  ap penalty  tbey  cUimed  a 
deeUrttioQ  that  a  qontraot,  di^t^  the  dtb  of  January, 
lS9Bt  b«twe^n  the  appellant  aod  tbe  Icnpirial  Oot, 
WftS  BQb«iBtiE)g>  aod  ttiat  the 7  were  entitle  i  to  be 
mpplii^  with  ohalk  by  the  appellant  on  the  tenui  of 
th**  ooDtra  it, 

Tue  faot*  are  8"^t  out  at  length  in  the  murt  below^ 
and  &hortiy  given  in  Lord  M^cnaghtan^a  judgment. 

Fickford^  K*0*  {George  WcUlace  with  him),  for  the 
appeUaat* 

Yonjiger,  KM.,  and  Bremner  (ff,  E^  Wright  with. 
themX  for  tbe  i-eapondenta. 
Pick/ord^  K,C^t  m  reply, 
Thb  Hones  took  time  for  ooniideration, 

Earl  of  Bjjj&eury,  L C,  laid  that  he  waa  at  one 
time  dtfipoted  to  accede  to  the  argnmenta  of  the 
harned  conniel  for  the  appellant,  bat  with  lome 
hf'Bitation  he  ooncurred  with  the  judgment  about  to 
be  moTed  by  L^rd  Macnaghten. 

L^rd  MACNAGHTsn*^-!  cannot  think  that  any 
legal  principle  it  iuTolved  in  thti  cas*»*  The  case 
m»y  be  of  gre-it  importanQR  t'>  the  partiei,  Ffom  a 
lei^^l  point  of  vi^w  it  h.  I  thtnk,  of  no  import  an  oe  at 
alL  Thm  qaeation,  us  it  eet^uiB  to  me  depends  simply 
and  solely  on  the  true  meaning  an 4  effdjt  of  tne  c  m- 
toact  of  the  5tn.  of  January,  1898,  m^de  between 
Alfred  ToltiDTSt  of  tbe  one  part  and  thti  Imp -rial 
Portland  Cement  Oo.  (Limited)  of  tbe  other.  Two 
altetmatiTe  oonstmctious  have  been  propoead*  One 
follows  the  letter  of  tha  instrtiment  and  adheres  to  it 
dosdy;  the  other  favours  a  more  Itberal  interpreta* 
tion^  iupplfing,  it  is  sdd»  nothittg  mora  than  wbat  ii 
required  io  order  to  carry  ont  the  obvious  intention 
of  the  partie«.  Ttie  qn^stton  is.  which  of  these  two 
oonstracttons  ii  to  be  ^dupted  f  Woen  that  matter  is 
once  determined,  there  cannot,  I  think,  be  any 
fartbar  diffiaulty.  There  are  oontracta,  of  oonrscj 
wbioh  are  not  to  be  performed  vioarionslyi  to  use  an 

(«!.}  Reported  by  C.  H.  QEAFTOlf,  Esq.,  Barrister- 
at-L«w. 


V 


expTession  of  Knight-Brnoe,  L.J.  There  may  be  an 
element  of  persooal  sitiQ  or  an  element  of  personal 
confidence  lo  which,  foe  the  purposes  of  the  oontiaotr 
a  stranger  cannot  make  any  pretensions.  But  no  oue, 
I  suppose,  would  seriously  areue  that  a  of^n tract  far 
delivery  of  ohalk  from  particular  quarries  for  the  uic 
of  particular  oement  works  cannot  be  performed  by 
any  perB>m  for  the  time  being  poAieiied  *>f  the 
quarries,  or  that  it  can  make  tbe  slightest  diftarenoe 
to  anybody  who  the  proprit-tors  of  tha  cement  works 
or  the  aofusl  manufacturers  may  be,  provided  t^ey 
are  in  a  poaition  to  carry  out  the  terma  of  the  original 
contract, 

Tolhurst  was  the  owner  of  property  at  Northfleet, 
in  Kent,  oontaining  pxtensiv**  and  valu-kble  chalk 
quan  ie4>  He  suld  a  piece  of  bis  land  there,  known  as 
toe  Little  Ducky ardi  to  the  Imp<-rial  Oo.,  and  that 
company  bought  another  piece  of  laud  from  the 
British  White  L^ad  Co.,  who  also  derived  title  from 
Tolburst.  The  main  object  for  which  the  Imperial 
Oo»  was  formed  was  to  establish  cement  works  at 
North £eet  and  carry  on  there  the  bnsinets  of  Portland 
cement  mannfaoturers.  It  was^  of  cour^ei  important 
for  ToJ hurst  to  secure  a  regular  market  for  his  chalk, 
and  it  was  equally  important  for  the  Imperial  Oo*  to 
secure  a  regular  suppLy  of  ch^k  for  their  works* 

The  effect  of  tbe  c^mtraot  n»f  January,  1898,  may  be 
stated  shortly,  Tolhurst  had  made  a  tramway  to  the 
boundary  nf  tbe  land  bought  by  tbe  Imperial  Co. 
from  the  White  Xj««ad  0",,  acid  the  Impei^iaL  Gt).  was 
to  make  a  trimway  o^ntinuiug  Tolhurst*s  tramwa?  to 
a  coiiveniei^t  spot  on  its  laud  iu  order  to  eijablH  b^m 
to  bring  choJk  to  the  company's  works,  Oo  com- 
pletion of  this  tramway  the  contract  provided  that 
"tbe  said  Alfred  Tolhurst  will,  for  a  term  of  fifty 
ftt^^  to  be  computed  from  the  25th  of  Deoember,  1897i 
or  for  aucb  thorter  period  (not  bei*^g  less  than  thirty- 
five  years)  as  be  shall  be  pot sesti^d  of  cbalk  available 
and  Auifable  for  the  maunfacture  of  Borland  cement, 
and  capable  of  being  quarried  and  got  in  the  usual 
uianner  above  wat«*r  level,  supply  to  the  company » 
and  the  company  wifl  take  and  buy  of  the  said  Alfred 
Tolhurst  at  least  750  tons  per  week,  and  so  much 
more,  if  any^  as  the  company  shall  require  for  the 
whole  of  t&eir  mannfactnre  of  Portland  cement  upon 
their  said  land,"  Tolhurst  was  to  provide  rolling- 
stcwk  aud  traedon  power,  cwry  the  chalk  over  the 
company's  tramway,  and  dehver  it  alongside  the 
company's  stores,  but  he  was  not  to  be  precluded 
frt>m  supplying  other  persons,  Dt^livery  orders  were 
to  be  sent  in  before  four  o*etock  for  the  next  day. 
The  priofl  was  to  be  Is,  3d.  per  ton,  to  be  paid  in  ouh 
montoly.  Ttie  average  monthly  p»ym*'nt  for  any 
year  after  1898  was  to  be  not  leui  than  £L88.  Then 
there  was  a  olauae  providing  for  the  oa«e  of  etnk«« 
and  nnavjidttble  stoppav^i.  ^^d  authorising  the 
company  at  its  otvn  rxp-nse  to  procure  chalk  else-* 
where  ia  the  event  of  Tolr*urBt  being  thereby  pre» 
vented  from  supplying  the  quantity  required. 

lo  1900  the  Imperial  Q0.  s  4d  its  nnd**rt^king  to 
the  respondents,  the  Assooiat-'d  Co.,  and  went  into 
voluntary  liquidation.  Its  affiirs  are  fnUy  wound 
up,  and  all  its  assets  have  been  diitributtd,  Tolhurst 
brought  in  no  claim  in  the  liquidation.  He  stood  by 
while  the  Impetid  Oo*  was  iu  proceis  of  dissolution, 
ToJ  hurst's  o«sa  now  11  that  by  partmg  with  its  undar^ 
taking  and  goiog  into  Jiqaidatioa  tbe  Imp»*rial  Oo. 
re'»oi[]d('d  or  put  an  end  to  the  oon tract  of  January, 
1898,  and  that  he  is  not  bound  under  or  in  accordaT»ce 
with  that  contract  to  furnish  supplies  of  ohalk  to  the 
AsiQoiftted  Oo.  for  the  pnrposts  of  the  worki  at 
Korthfleet  which  formerly  belonged  to  the  Imperial 
Co.,  whether  the  Assodated  Oo.  requires  delivery  in 
its  own  name  or  in  the  name  of  tbe  Imperial  Oo, 

NoWj  what    is    the  meaning  of    the  contract  of 
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jATsatry,  1898?  I  o&nn^t  tbink  there  ii  mnoli 
diffi  iilty  ftbaot  it.  It  ie  erpreaif'd  to  ba  tnad^  h^~ 
tweeti  Alfred  ToUiarat  and  th«  Imperial  Gi.  Th©f, 
a^ud  they  only,  are  named  at  the  pertoog  to  perform 
the  aontroat.  Fr  im  be^innin^  to  end  of  the  instru- 
tueut,  tf  the  oi^titraot  b'l  tak^rx  liberally .  tbf^te  it  nr>t 
ooe  oFord  p  "Vttwg  t>  the  o>ti tinned  exUtenoe  of  'he 
Goutraet  in  the  hiod«  of  any  other  pflrsf>K>^  mther  by 
sncc'^ftiion  or  Biibititnivin.  Ttie  obligit^iotu  and 
bi^'^eclra  of  thn  contrtict  on  the  o^e  aide  h-giu  «rid  end 
witti  41  f red  TMlinrst;  on  the  o^h*ir«  they  bi^gln  and 
end  winli  tbe  Imperial  Do,  And  yet  the  contract  ia 
to  etidnfe  for  tfie  penod  of  fi'ty  year',  or,  if  tbe 
iapp*y  of  0*1  a' k  in  the  qn^rtte*  d<i*i  not  hold  oat  to 
lon^,  it  ia  to  Kat  f  »r  tbutvA?**  y^ats  at  Iitaa^, 

Now.  when  it  ia  borne  i  1  mind  t^tt  tbe  Imomal 

0  %  mnnt  ti>«yeb-en  induced  to  eat^bii^h  its  workt  at 
Northfl  et  by  tbe  proipeot  of  the  al^aQtai^eB  fi owing 
frofo  tmmi^diat^  oonaeotton  mth  Tolhurut'a  qutrrie^, 
and  that  the  cofitraot  in  subaiaooe  amonnts  to  a  con^ 
traot  for  the  Bale  of  all  the  ohalk  io  those  qnarriae  by 
periodical  deliveries  (feat  what  Tolhnrftt  mi^ht  ieU 
elatjv^here),  it  ia  plain  that  it  oonld  not  bare  been 
witbia  tbe  contemplation  of  the  peurtiei  that  tbe 
company  would  loae  the  beueSt  of  tbe  contract  if  anv- 
thing  happened  to  Tolbartt,  or  that  Tulhnrst  would 
lose  the  b»'n*-£t  of  the  market  which  the  contra>Jt 
provided  for  him  at  biii  very  door  io  the  event  of  tbe 
company  p^riiog  i^'h  Vt  nci^^rt^ftkinfl^^  ai  it  was 
authoHzad  to  do  by  ita  memorandum.  Qoaniel  for  the 
appelant  iiatd  tml?  tbat  tboae  powern  in  tie  m^mor- 
aDdum  tq  which  his  attention  W4a  caHnd  placed  tbe 
company  in  the  positi  »n  of  an  indiviiuaU  Triat  »•  io. 
Bu  if  %h¥  contract  bad  been  het^^en  two  iadividuaU 
^-^b»ttween  Alfred  Tolhnrf^t  and  John  Scnitb — I  do  not 
think  tb^re  won  Id  bay«^  be«n  an?  d  )Qbt  about  tbe 
mattf^r*  It  is,  I  thtnk  the  introdnction  of  a  com  piny 
— a  body  «ith  perpetual  sueoessioii,  defined  capital, 
and  specifi-d  o^jecti^aa  on^  party  to  tie  omtraot* 
that  really  creates  or  auggeafs  the  diMtultf — that, 
ftnd  tb«  nie  of  t^ie  word  a  **  their,"  "their  manutac* 
tare,*'  **upon  their  land."  But  the  word  ** their" 
in  the  case  of  the  company  muit  not  be  taken 
too  Hter^ly  any  m  ire  tbaa  tbe  word  *'  hii "  in 
the  caae  of  Tilhurnt  t^here  the  contract  apeaka  of 
**  bia  *'  latjd,  Somethirfg  more  i«  O'trupr  eh  ended  thao 
the  partictilar  company  and  the  individual  Tol hurst. 
It  ieeui*  to  me  to  me  that  the  contract  is  to  be  read 
and  cona trued  aa  if  it  contaified  ao  interpretation 
clause  saj^ing  that  tbe  expression  ''  Tolhurat "  aboutd 
inolnde  Tolburst  acid  hia  heirs,  exeoutoriiij  adminta* 
trat  »rfl,  snd  aafttgng,  ownera  and  oocmpi*-TB  of  tbe 
Norlhfleet  qiarriw*;  that  tbe  expr^aainn  "the  com- 
panv"  *honld  include  tbe  oomtiatiy  a'<d  it^  ►ucce*»ora 
a -d  ft«s'^«*  owners  and  occuptera  of  the  Nortbflei^t 
Ceii*nt  Works;  and  th*t  'he  word«  "bit"  and 
*  *  I  bet  r  *  *  »hou  J  d  h  a  ve  a  corr**8po  rid  i  n  g  mean  i '  g.   Th  -tt, 

1  think,  was  the  plain  ioti^nticn  of  the  paniea,  Tae 
contract  ifl  a  conrxact  for  the  mn^nal  benefit  and 
acco'iimodatton  of  the  chalk  qasrhes  and  the  content 
works,  aod  of  Tol burst  and  the  company  aa  the 
ownera  and  occupiers  of  those  two  propt-rtiei*  Con- 
a trued  fairly,  the  proriaion  in  c1an«e  2,  about  which 
there  was  so  much  a'-gument,  mean*,  I  tbiiik,  nothing 
m^re  than  t bia— that  the  Imperial  Co.  was  to  take 
the  wKole  of  the  aupply  of  chalk  required  for  tbe 
Norlbfieet  worka,  guarantet'd  n'>t  to  be  bss  than  760 
tons  per  w«^k,  from  Tolhurst'a  chalk  quarries,  and 
from  DO  other  source  whatever.  A^  long  as  that  ia 
done,  how  can  it  m^atter  who  is  carrying  on  tbe  works  ? 
There  is  potbing  in  the  con  tract  to  restriat  tbe  develop- 
ment of  the  woikj  on  tbe  land  which  formt^rly  belonged 
t0  tbe  Imperial  Oo<,  or  to  cheek  tbe  expanaion  and 
improvement,  in  the  ordinary  oonrte  of  tbiogs,  of  the 
Iirooesa  of  mannfaoture  tbere. 


If  tbe  view  I  have  mtpreiaed  be  correct,  all  diffi- 
culty vaniahes.  It  ia  well  aetOed  that  at  a  general 
rule  the  benefit  of  a  contract  ia  a^isignable  in  equity 
and  may  be  enforced  by  the  assignee.  The  auigner 
ought  in  ordinary  oiroumst^nces  to  be  made  a  party. 
But  I  cannot  thiuk  that  thia  it  necessary  when  the 
a^aigoor  ia  a  mere  name,  as  the  Imperi4l  Co.  is  in  thi 
present  c^se,  without  aay  means  and  without  any 
e£»'Cuti?e  or  bo«rd  of  directors,  if  indeed  it  h«i  now 
any  c^^rp^trate  existence.  I  am  not  av&re  of  any 
au'-hority  for  tbi^  proposition,  but  it  ae^<oa  to  ma  to 
be  iu  aocordance  with  ttie  pra'jtioe  in  equity^  and  it 
ia  supported  hy  what  W4h  and  by  Jamea,  ¥.0.,  ta 
VasUllan  v,  Biibion,  L.  R.  10  Eq,  4T. 

Tue  reault  ia  ^hat  To'buraVs  action  l^ila,  beoattte, 
a«  rH^ftrdi  the  cb^lk  whiub  bai  b-aen  auppUed  to  the 
AisoLi-fcfced  Co.,  the  oocupany  ia  eQti^led  to  nave  it  at 
tbe  stipulated  prioe  of  la,  3 1,  per  ton.  The  leooiid 
action  Buoctsedif^  but  I  think  the  I  m  peri  id  Co.  was  not 
a  neceaaary  or  proper  party.  If  the  require  meats  of 
sec*;ions  142  and  U3  of  the  Campani-^s  Act,  1S02. 
have  been  complied  with  tbe  comp<«ny  is  ''  deemed  to 
be  disaolved,"  and  therefore  I  ahould  suggest  that  ttt 
lieu  of  t tie  declaration  in  the  order  prononnoed  by  tie 
Oom't  of  Appeal  tbere  abould  be  inaerted  a  dedam- 
tion  to  the  effect  that  the  Associsted  GOi  is  entitted  to 
the  benefit  of  tbft  contract  of  the  5^  of  Ja»mary, 
1893,  they  undettakiug  to  pay  aa  provide  by  tha 
contract  for  all  chalk  stipplied  to  th^m  iu  aocoriinos 
with  the  contraet, 

Wi'b  thi^  variaticn  I  think  tbe  orders  nridsr 
appeal  should  be  affirmed,  and  tbe  appeal  diatniissd 
with  c'Sta, 

L>rd  6iftudiWhois  unable  to  b"^  p^eaeot  tn«day, 
has  asked  me  to  express  bis  ooncarrence  In  this 
opinion* 

Lord  RoBEBTSOjr,— I  ean  explain  in  a  few  s<^tenost 
what  I  find  an  iiisuperable  objection  to  the  judguimt 
appealed  against.  It  set*ms  to  me  that  the  demand 
of  tbe  reapondentfl  is  that  ttie  appelant  abonld  anppJy 
them  with  something  different  tu  that  whicu  ^e  bouiia 
bitnaelf  to  give.  The  subject-matter  of  ibe  oontract 
ia  eipressftd  to  be  the  aupply  of  750  toas  and  so  much 
more  chalk,  if  any,  as  a  ho  aid  be  required  for  thi 
bu'^iaess  of  a  p-irticular  comgany,  whilia  the  d»#maiid 
'>f  the  reapoud'-nta  is  tbat  the  appellant  shall  snpi^y 
750  tooa  and  bo  much  more  chalk  aa  is  require  f^r 
tne  busicesB  of  another  and  a  different  company,  Te« 
appelJani^a  poiut  ia*  therefore,  not  ttie  bare  oa#,  tbst 
The  contract  is  not  tranamia^ibte,  but  it  ia  that  ihfl 
thing  which  the  asaigu  ia  askmg  for  is  someilllflf 
which  the  app^ila^it  nes-er  bou  d  himatflf  to  give- 
No  w,  first  of  all^  ab>>ut  tbe  fact^«  It  ia  tru^,  or  at 
leait  I  awaume  it  to  be  true  tuat  the  original  oom' 
p^ny  *dll  exiata  in  Mucb  aensn  that  it  can  an^  Bui  it 
is  a  lid  more  certain  that  it  ha^  fi  a  ^Uy  ceased  business  ; 
and  it  t^xtite  and  com**a  into  court  aolely  in  order  io 
enforce  this  contract  (if  it  can)  in  favour  of  the  new 
company.  And  the  crucial  fact  {in  my  view)  is  that 
the  original  c^^mpany  is,  as  a  manufacturer,  dead  and 
done  with,  and  baa  no  requir«iments,  large  or  small. 
Tne  requirements  which  tae  appt?llant  is  now  called 
on  to  mf'et  are  not  the  requtremeuts  of  the  old  09m- 
pany,  but  the  requir»menta  of  tiie  new^ 

It  s^ema  to  me  no  answer  to  this  to  aay  that  Ibe 
old  company  mtght  have  increased  its  capital  and  IU 
operatioca,  so  that  ita  requirements  would  bav«»  brtti 
aa  ouerimfi  as  those  of  the  n«w  cooapauy,  Tbia  la 
merely  tbe  old  and  often- rejected  argument  that  a 
man  can  be  forced  to  do  eometbing  which  he  nev« 
agreed  to  merely  because  it  ia  very  like  and  no  moii 
onerous  than  aometbing  which  he  <3 id  agree  to> 

I  have  only  to  add  that  I  should  find  it  impOMibls 
tn  apUt  up  the  subject  of  the  etmtract,  and  U>  hrJd 
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that,  e^en  if  tlie  eippQllaiit  ia  not  bound  to  maet  the 
reqnirexaBnta  of  the  Dew  company,  he  is  bound  to  gtvo 
them  tha  750  tons.  In  a  oommerdal  contract  like 
thii,  the  b&uetifc  of  the  more  alas  tie  pTOTidons  balongs 
to  bath  p&rtlef ,  and  tieither  the  person  who  supplies 
QOr  the  person  who  takes  can  be  held  to  the  one  part 
of  the  contract  when  the  opposite  party  has,  by  his 
own  act»  rendered  the  other  part  of  the  contract  im- 
pouible  ol  fulElment. 

Lord  LiXDLSY*— In  January,  1898,  Mr.  Tolhurst, 
who  was  the  ownei-  of  some  chalk  laud  in  Northfleat, 
aold  part  of  that  land  to  the  iDdperial  Pordaud  Geuiaut 
Co.,  and  by  an  agreement  dated  the  5th  of  January, 
189S,  h»  agreed  that  tb^y  should  have  for  tifty  years 
from  lits  ftdjoiniog  chalk  quarries  all  such  chalk  as 
they  ehonld  require  lor  their  cement  works  on  the  l&nd 
they  had  bought.  Tbey  were  to  pay  Is.  Sd*  a  ton.  for 
&0  they  wanted^  and  they  bouod  themiielves  to  take  at 
least  750  tons  a  week.  The  company  were  not  to  come 
on  to  To]  hurst's  land  and  get  the  chalk  themselres* 
He  was  to  get  it  and  delivir  it  to  them,  and  tbey 
were  to  pay  him  monthly  for  what  was  lo  delivered. 
Tolhursl  was  at  hberty  to  sell  chalk  to  other  pf  rsoas, 
and  prOTiiioQ  was  made  for  the  possible  event  of 
all  his  chalk  beiog  worked  out  before  the  expiration 
of  the  fifty  years. 

The  nature  of  the  agreement  and  the  time  it  was  to 
last  negative  the  idea  that  it  was  con^ned  to  the 
parties  to  it.  The  word  ' '  assigns  **  doev  not  oocur  in 
the  agreement.  But  this  does  not  shew  that  the 
benefit  of  the  contract  is  not  aasigoable.  An  agree- 
ment for  a  lease,  and  even  ^^  option  to  require  a  lease 
or  a  renewal  of  a  lease,  ia  assignable  ia  equity  evea 
although  there  is  no  mention  of  executors,  ad^inia* 
tratorSt  or  sasigns :  8«e  Buddand  v*  Fapillon,  la 
W.  H.  n,  L.  B.  2  Ch.  67. 

If  the  above  agreement  bad  been  with  an  ordinary 
tndividufil  his  interest  would,  on  his  death,  have 
passed  to  hii  executors  or  administrators ;  or  U  he  had 
l>eoofne  bankrupt  his  trustees  could  have  claimed  it 
and  have  sold  ii  for  the  baneSt  of  his  or  editors.  It 
follows  that  on  the  same  supposition  he  could  have 
anigned  such  interest  in  bis  lifetime.  The  Imperial 
Co.  could,  in  my  opinion,  have  doue  the  same  thing  ; 
they  oould  have  assigned  their  interest  themielves 
before  winding-up  proceedings  oommenoed,  and  tbeir 
liquidators  could  have  aseigued  it  aa  p^t  of  their 
oiaets  afterwards.  But  it  is  necessary  to  look  a  little 
further  and  see  what  limit  is  set  to  the  right  conferred 
hf  the  agreement.  The  Imperial  Co.  were  not 
entitled  to  an  unlimited  supply  of  chalk,  but  only  to 
iO  mtich  as  they  might  want  for  makiog  cement  on 
their  own  piece  of  l^d.  I  do  not  tbiak  their  right 
to  have  ohalk  from  Tolhurst's  quarries  could  be 
mmga»d  apart  from  their  own  land  and  oement 
WCHS.  The  Imperial  Co.  could  not  by  alienation  or 
Otherwise  inorease  the  hardens  which  Tolhurst  under- 
took to  bear.  But  this  is  the  only  limit  which  I  can 
find  in  the  present  case. 

Maihew,  J.,  thought  that  the  mere  fact  that  the 
Imperial  Co.  was  a  comparatively  small  company  and 
tb^t  lb  A  Associated  Co.  was  much  larger,  and  would 
or  might  want  more  chalk  than  the  o^er^  involved  a 
mmterial  increase  in  the  burden  thrown  on  Tolhnrat* 
But  the  learned  judge  apparently  overlooked  the  fact 
tha^t  the  Imp«rml  Co.  ooutd  have  iacreaaed  its  capital 
to  any  extent ;  and  could  havo  increased  itfl  oement 
works  to  any  extent  which  the  land  they  had  bought 
from  Tolhurst  oould  carry*  The  limit  of  the  burden 
throwu  on  TolburBt  is  in  any  case  measured  by  this 
oonilderation,  and  this  limit  c&u  no  more  be  passed 
by  the  Associated  Co.  than  by  the  Imperial  Go. 

But  then  counsid  for  the  appellant  relit d  on  the 
words  **&8  the  company  ih^  requiFefor  the  whole  of 


their  mauufacture  of  Portland  cement  upon  their 
said  land.*'     By  throwing  a  strong  emphasis  on  the 

words  ^' the  company  *'  and  '^their>'^  the  impression 
may  be  produced  that  these  words,  which  plainly 
refer  to  the  Imperial  Co«,  were  purposely  used  to 
exclude  all  other  perions.  But  I  oannot  think  that 
these  expressions  mdieate  any  snch  intention*  Thera 
ia  no  question  here  of  any  personal  confidence  or 
personal  skill.  There  ia  no  reason  whatever  for  sup- 
posing that  any  petmonal  element  entered  into  the 
mind  ol  either  of  the  parties  to  the  agreement,  and  I 
^!annot  find  anything  in  it  to  prevent  the  Imperial 
Go.  from  assigning  the  beneEt  of  it  to  any  other 
company  or  to  any  iodividual.  By  so  assigning  it 
the  Imperial  Co,  would  not  get  rid  of  their  obliga^ 
tions  to  Tolhunt  :  but  the  contract  is  one  the  benefit 
of  which  is  assignable  in  equity  quite  independently 
of  the  Judioatore  Acts. 

The  Judicature  Act,  1873,  s,  2d,  clanse  6,  has  not 
made  contracts  asa%uable  which  were  not  atsignable 
in  equity  before,  but  it  has  enabled  assigns  of  assign* 
able  contracts  to  sue  upon  them  in  their  own  nam«i 
without  joining  the  assigoor.  I  cannot  agree  with 
the  Court  of  Appeal  in  thinking  that  the  Associated 
Oo.  could  not  sue  Tolhurst  on  this  contract  without 
joining  the  Imperial  Co,  as  eo- plaintiffs.  The  sup- 
posed necessity  of  making  them  parties  or  of  post- 
poning their  dissolution  to  enable  the  Associated  Co. 
to  sue  as  tbeir  assignees  has.  1  think,  ohacured  the 
true  position  of  the  parties*  I  see  no  such  neoeBsity. 
But  the  joinder  of  the  Imperial  Co«,  although  tm^ 
necessary,  has  not  increased  the  costs,  and  need  not 
be  further  noticed.  If  Tolhurst  has  any  provable 
claim  against  the  Imperial  Co.,  if  be  is  not  too  late, 
he  oan  prove  against  it»  and  the  liquidators  can,  if 
uecfisaary,  obtain  the  mi?ans  of  pacing  him  from  the 
Asflociated  Go.  under  their  indemnity. 

In  conclusion,  X  will  only  add  that  the  Brituh 
Wagon  Co.  v.  Lea,  2H  T^.  E.  349,  5  Q.  B.  D.  149,  was, 
in  my  opinion,  rightly  decided,  and  is  an  authority 
very  much  in  point  for  ^e  Associated  Co»  The 
contract  there  was  held  assignable^  although  the 
word  *'  assigns  "  did  not  occur. 

The  app^  fails,  and  the  order  of  the  Court  of 
Appeal  should  be  a£Bnned  with  costs ;  but  the  formal 
order  of  the  Court  of  Appeal  will,  I  think,  be  im- 
proved if  amended  as  suggested  by  Lord  Macnaghten. 

Appeal  dmai9i€d. 

Solicitors  for  the  appellant,  Simiei/  tfc  Cooke,  for 
Tolhurst,  LoveU,  tt  ClincK  Oravesend, 

Solicitori  for  the  respondents,  A$httrAt,  M<nri$^ 
Criip,  iic  Go. 


OTouit  of  flppral 


:-.j.)  f 


Nov,  m. 


From  K.  B.  Div. 
(Collins,  M.B.,  and  Mathew.  L.J.) ! 

BaSOH     ft    Co,     {Apjwilants}    v.     Wui-FEfiT 

(neniMmtl^it),  {(I.) 

Fradif^e^Strtfiee  vut  of  the  jurudktion — Snmrmm  U* 
fu/utce  awar*f —  Salt nmrnrm  to  juriadidwn — A rbttra  - 
tion  Act,  I8fi9  (52  rt  53  Htii.  c.  49),  a.  12- R.  ^^  C, 
1883,  ord.  11. 

A  tontrael  bdw^n  iht  appellanU,  who  ttftre /oreigmrB 
carri/in^  on  hmineis  abroad ^  and  tht!  reispomUni  mn- 
tained  an  arhitrathn  elausf,  Thi^  rupmidjmt  instiittftd 
arhUmtion    prwfe<f4»nys     agaimt  ^  the    tippeUafds,    ami 

(a.)  Eeported  by  F*  G.  RtJoKBK,  Esq.,  Barrister- 
at^Law. 

10 


H6 


THE  WEEKLY  BEPORTER. 


[Jam.  9, 13tH.] 


VoL  LIL 


OOTOT  OW  APF14I.,  EAflOH  &  Qo,  (APPSLLAaTS)  y>  WutJBET  (Rbspondknt),  CoTOT  OF  APPSAX. 


appointed  an  arbitrator^  The  appell4int3  did  not  uj^int 
tm  arbitrator f  arid  ike  hearing  of  ifm  arUtrt^km.  took 
pla0«  without  uny  appmrnncs  on  the  part  of  the  appd- 
lanti  before  the  sole  arbitrator,  who  made  an  aioard  in 
favour  of  the  re^pondmit  The  Tesjm^ident  applied  for 
Imve  to  serve  on  the  apptUunts  out  of  the  jurisdiction  a 
summons  to  mi  forte  the  award  und^  atctlon  12  of  the 
Arbitration  A^i,  l^^^*  ' 

Mddi  that  the  court  Aod  no  power  to  alhw  service  out 
of  the  jurisdidion  of  such  a  aummoni^ 

Appeal  from  an  order  of  Eidley,  J,,  at  chambers, 
aJlowiDg  Bervice  out  of  the  juiisdictioo  of  a  flummona 
to  enforct  ftn  award. 

By  an  agreement  in  writing  dated  London,  the  4th 
of  March,  1902|  Rasch  &  Co,,  who  were  foraignera 
carrying  on  businesa  aa  waE  paper  mantifacturera  at 
Bramfiohe,  in  ttie  Empire  of  Germany,  appointed 
Eniett  Wolfert  and  another  to  be  the  sole  agents  for 
the  Bale  of  their  gooda  in  the  United  Kingdom  for 
the  period  of  three  yeara. 

The  agreem^it  contained  the  following  elaaie : 
**  In  the  event  of  any  dispute  between  the  parties 
hereto  in  any  way  arising  out  of  this  agreement  the 
same  shall  be  submitted  to  two  arbitratorSj  one  to  be 
appointed  by  each  party  according  and  subjeot  to  the 
provifliona  of  the  Arbitration  Act  of  1889.** 

Wullett  instituted  arbitration  prooeedinga  againat 
Eaach  &  Co*,  on  the  ground  that  a  dispute  arising 
out  of  the  agreemeut  had  occurred,  and  appointed 
an  arbitrator.  Eaach  &  Co.  did  not  appoint  an 
arbitrator.     The    hearing  of    the    arbitration    took 

glace  without  any  appearano©  on  the  part  of  Ratoh  & 
b.  before  the  arbitrator  appointed  hy  Wulfert  acting 
as  sole  arbitrator.  On  the  24th  of  August,  1903,  he 
made  an  award  in  favonr  of  Wulfert  for  £2,000, 

Wuifert,  haTiDg  given  Raaeh  &  Co.  notice  of  the 
award  and  nnderatanding  that  they  proposed  to 
ignore  it,  proceeded  to  take  steps  to  enforce  it 
under  aeotion  12  of  the  Arbitration  Act,  1889. 
He  applied  at  chambers  for  an  order  that  he  might 
be  at  hberty  to  isiue  a  summons  in  the  arbitration  for 
leave  to  enforce  the  award  in  die  same  manner  aa  a 
judgment  or  order  to  the  aame  effect ;  and  he  also 
aaked  that  service  of  a  copy  of  the  aunuuona  by  send* 
ing  the  eame  by  a  prepaid  post  letter  addressed  to 
Rafch  &  Co,  at  Bramsche,  Germany,  and  leaving  a 
copy  of  the  same  with  a  named  aoUdtor  in  London 
miRht  be  good  and  aufficient  service  of  the  summons* 

The  maater,  on  the  hearing  of  the  application  ex 
partet  ordered  that  a  summons  should  issue  returnable 
in  fourteen  day  a,  and  alio  made  an  order  for  aubati- 
tuted  aervice  of  the  amnmons  by  service  on  the 
solicitor  in  London  and  by  post  letter  to  Raaoh  &  Co. 
at  Bramsehe,  Germany. 

Substituted  lervioe  ha^ng  been  effected  in  accord- 
ance with  the  maffter*a  order,  Rasoh  &  Go*  appeared 
to  the  summona  under  protest*  The  master  diamiaaed 
the  snmmonfl,  being  of  opinion,  on  oonfiideration,  that 
the  order  for  substituted  service  had  been  made  with- 
out jurisdiction. 

Wulfert  having  appealed,  Bidley«  J,,  allowed  the 
appeal  as  to  eervioe  of  the  summons,  and  ordered  that 
the  matter  should  be  remitted  to  the  ruaster« 

Bifloh  &  Cto,  appealed  to  the  Court  of  Appeal 

Mmtague  Lushf  K,C*,  and  Frank  Qover,  for  the 
appellaotA.— The  learned  judge  acted  on  the  a«anmp- 
tion  that  the  appeUanta  had  submitted  to  the  juris- 
diction of  the  oonrti  and  he  thought  there  was 
power  to  enforce  the  award,  and  for  that  purpose  to 
order  aervice  of  the  summons  out  of  the  jurisdiction, 
under  section  12  of  the  Arbitration  Act,  18S9»  That 
section  is  aa  follows :  "  Au  award  on  a  snbmisiion 
iB»y»  ^y  l9Kv^  of  the  court  or  a  judge,  be  enforced  in 
the  same  manner  as  a  judgment  or  order  to  the  same 


effect,"     The  appellants,  however,    have  not  sub- 
mitted to  the  jurisdiction  of  the  court*    They  afq 
foreigners   tesiding    abroad,    and    the    award   wmm 
obtained  in  their  abBcnce*    They  cannot  be  bron^t 
within  the  jurisdiction  by  any  proceaa  of  the  court 
except  under  the  provisions  of  order  11.    That  order, 
by  its  terms,  only  applies  to  writa*    In  the  case  of  Jii 
re  Bu9jield,   Whalei/  v.    Buafidd,   84  W.   E,   372,  32 
Oh.  D.  123,  it  was  held  that  the  court  has  no  powor 
to  serve  an  originating  summons  out  of  the  jurisdic- 
tion.     A    summons    to   enforce    an    award    is    msi 
originating  summons:    Exparte  Caucasian   Truding 
Corporation  [Limited]^  44  W.  R*  439,  [1896]  1  Q«  B. 
368 »    As  an  originatimg  aummona  cannot  be  Berv^ 
out  of  the  jurisdiction,  there  is  no  power  to  aOoir 
substituted  service  of  it  within  the  jurisdiction  ;  yoa 
cannot  do  indirectly  what  yon  cannot  do  directly: 
Toumend  v»  Brandenburg,   39  SoLlCTTOES'  Jouksax^ 
15K    The   learned  judge   was  of  opinion  that  thi^ 
fltunmoni  was  not  an  originating  summons,  as  not 
coming    within     the     definition     of     ''originating 
aummons ''  in  ord.  71,  r.  la,  viz,,—"  every  iummona 
other  than  a  inmrnons  in  a  p^ding  cauae  or  matter/* 
But  that  definition  doeB  not  eidude  thia  aummons ; 
for  an  arbitration  is  not  a  cauae  or  matter :  In  re  An 
Arbitration  between  Shaw  and  Ronaldson,   [1882]    I 

(/.  E.  Atkiiit  for  t be  respondent* — This  aummoni  Is 
not    an    originating    aummons.      An     originating^ 
aummona  must  originate  proceedinga.     Here  proceed- 
ings had  already  commenced  before  the  sammona 
waa  applied  for.     The  appellan  U  were  parties  to  thos« 
proceedings.      Their    agreement    to    the    abitration 
clause  contained  in  the  original  contract  amounted  to 
a  aubmiflsion  to  reference.    By  aection  1  of  the  Arbi* 
tration  Act,  I8B9,  a  submiision  shall  have  the  same 
efifect  in  all  respects  as  if  it  bad  been  made  au  order 
of  court.     The  appellants,  therefore,  by  their  sub* 
mifflion  to  reference  submitted  to  the  jurisdiction  of 
the  court.     In  every  case  of  an  arbitration  betwe«n 
an  Englishman  and  a  foreigner,  the  foreigner  by  sub* 
mitting  to  the  reference  brings  himself    within  the 
jurisdiction  of  the  court.     Section  12  of  the  Arbitra- 
tion Act  confers  on  the  court  the  power  to  enforce  an 
award  in  the  same  manner  as  a  judgment  or  ord». 
Thii  is  done  by  summona,  and  where  the  award  is 
againet  a  foreigner  who  haa  submitted  to  the  jori*- 
diction  of  the  court;,  no  objection  can  be  taken  to 
service  of  the  summons  on  him  on  the  ground  that 
he  is  out  of  the  jttrisdiction. 

Collins,  M.R,— I  am  of  opinion  that  this  appeal 
mnat  be  allowed.  The  application  was  made  by  the 
respondent,  who  said  tuat  he  obtained  an  award 
against  foreiguera  resident  abroad,  and  aaked  leave  to 
serve  a  au  Damons  out  of  the  jurisdiction  on  the 
perious  against  whom  he  had  got  the  award  for  the 
purpoae  of  enforcing  the  award  by  execution  her*. 
The  master,  in  the  flrit  iuatance,  thought  that  he  had 
power  to  allow  aubstituted  service  of  the  summona  out 
of  the  jurisdiction,  but  he  finally  decided  that  there 
was  no  power  to  serve  such  a  summons  out  of  the 
jurisdiction*  BIdley,  j;,  on  appeal,  held  that  servica 
out  of  the  jurisdiction  might  be  allowed.  The 
queation,  therefore,  ia  whether  the  court  has  jurisdic* 
tion  to  allow  aervice  out  of  the  jurisdiction  of  moh  a 
summons  as  thia, 

Ifc  is  admitted  that  there  is  no  power  to  allow 
service  out  of  the  jurisdiction  except  such  as  is  con- 
ferred by  statute*  The  statutory  rales  dealing  with 
service  out  of  the  jurisdiction— riz,,  the  rules  of  order 
11  ^by  their  terma  only  apply  to  writs  of  Qumnioni, 
and  it  has  been  expressly  held  that  they  do;'  not  cover 
an  originating  summona,  which  is  ^die  nearer 
approach   to   a  writ.    Counsel   for  t^So  rtspondeat 
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admtti  ihAt  be  <»iinot  get  over  the  authority  to  ihftt 
effect,  but  he  argues  that  it  U  a  mktake  to  saf  that 
the  inhibitioti  agamit  serving  sumtuonflei  other  than 
writs  out  of  the  jitnadiction  applies  to  this  cose.  He 
g&ys  that  he  has  obtained  an  award,  and,  that  award 
beiiig  a  valid  award,  there  in  a  preiumption  that  the 
parties  to  it  have  submitted  to  the  jurisdiction  of  the 
court,  and  therefore  may  be  suppoaed  to  be  within 
the  jarisdietion,  ho  that  what  he  is  now  aeekiog  to  do 
is  to  serv^  thia  lUEnmoDSj  not  on  aomeone  who  is  out 
of  the  jurisdiction,  but  on  someoue  who  lb  within  it* 
Hit  argument  re»U  on  this :  that  the  foreigner S|  the 
app^jlanta,  were  within  the  juriadiction  before  he  took 
out  the  samnions.  But  were  they  ?  And  how  ?  He 
obtained  an  award  against  them,  but  that  is  not 
enough*  His  argument  requires  that  he  ^  should 
further  show  that  this  amoitnts  to  a  presuniution  that 
they  were  within  the  juriadiotion*  Bat  the  fact  of 
an  awafd  having  been  made  against  a  man  is  clearly 
no  evidence  that  he  has  submitted  i^  the  jurisdictioa 
of  the  arbitrator,  and  in  my  opinion  it  does  not  give 
rise  to  any  presumption  that  he  has  made  a  submia- 
sion*  A  general  agreement  to  refer  in  certain  drcum- 
itances  does  not  amount  to  a  aubmission.  tin  til  a 
man  has  submitted  a  particular  dispute  to  arbitration 
he  has  not  brought  himtelf  within  the  jurisdiction  of 
the  arbitrator  at  all»  The  baais  of  the  respondent's 
argument  therefore  fails »  He  must  resort  to  soni^ 
other  procedure  which  enables  the  English  court  to 
extend  its  jurisdiction  over  foreigners  resident  abroad. 
He  is  not  proceeding  by  writ,  but  by  summons,  and 
this  Bununons  is  not  even  an  originating  summons* 
He  cannot  be  in  a  better  position^  so  far  as  regards 
service  out  of  the  jurisdiction ^  than  if  he  were 
^  proceeding  by  originatiDg  summonjs* 
B  Mathew^  I/.J.— I  am  of  the  same  opinion,  The 
^  oases  in  whioh  service  abroad  is  allowed  axe  precisely 
stated  in  the  mlea  of  order  11,  We  ought  not  to 
depart  from  those  rules  by  allowing  flerviee  abroad 
in  any  other  case  unleaa  we  find  a  clear  indication 
^ae where  that  we  ha^^e  authority  bo  do  so«  It  is 
said  that  such  authority  ia  to  be  found  in  the 
Arbitration  Act,  and  that  every  foreigner  who  is  a 
party  to  a  snbmisaion  must  be  taken  to  be  within  the 
jurisdiction*  I  cannot  find  any  proviiion  to  that 
eSe(?t^  and  I  decline  to  lay  down  that  the  English 
courts  have  authority  to  allow  servioe  abroad  in  such 
n  oa«e  M  the  present* 

1^        Appml  alhicmd. 

^ft        BoUdtor  for  the  appellants,  TF*  Sanders  Fkkt. 

^^^H  SoUcHoca  for  the  respondent^  Snjepahne  ^  Biom* 

^r  Ftom  K  B.  Div.  ) 

^(     (Collins,  M,B.,  and  M^thew  and  / 
^m  Oosens-Hardy^  L.  JJ,)  J 

^T  FRASEB    v.   FttABER,    (a.) 

*  Pra£ti€Jt^Appftd—Couf  t  cf  Appml— Adlon  referred  h/ 

eim»mt  of  partm  io  m^uter — Judgment  entertd  by 
maiier— Right  of  appeal  to  Court  of  Appefd^ Rules  of 
Smffreme  VouHt  <JTd.  H,  r.  7* 

When  in  an  adion  in  the  Sigh  Cottrt  the  whok  adion 
hm  been  Teferrtd,  under  ord,  14,  r.l.ton  mmtrr,  and 
jud*j7ntnt  has  h^m  etitered  in  purmante  of  his  dirmtion, 
an  apptal/rmn  the  JadgTntnvt  does  not  lie  to  the  Court  of 
Appml*^ 

Thff  wai  ftn  applicatioii  by  the  defendant  for 
judgment  or  a  new  trial  in  wi  action  tried  before 

(d,)  Beported  by  E,  0*  SiTLLwaLL,  Esq*.  Barrister- 
at-Law. 


Nov,  20. 


Master   Lord   Dnnboyne,  under  the  proviBiont   of 

ord,  14,  r.  7. 

The  point  raised  was  whether  an  appeal  lies  to  the 
Court  of  Appeal  from  a  judgment  of  a  master  under 
the  above  nile. 

TheplflintiflF  on  the  29th  of  April,  1903,  obtained 
from  the  said  master  an  order  giving  him  leave, 
under  ord.  H,  r,  I,  to  sign  final  judgment  against  tJie 
defendant. 

Upon  the  5th  of  May,  1903,  Phillimore,  J.,  in 
chambers  discharged  the  above  order,  and  ordered 
that  the  defendant  be  at  liberty  to  defend  the  action, 
And  it  was,  by  consent,  under  ord,  14*  r.  7,  further 
ordered  that  the  action  be  referred  to  be  tried  by  a 
master  without  pleadings. 

The  action  was  thereupon  tried  by  the  master,  who 
gave  hit  certificate  finding  the  plaintiff  entitled  to  a 
sum  of  £925,  and  directing  judgment  to  be  entered 
for  him  in  aooordauce  with  the  certificate.  Judgment 
was  aocordingly  so  entered  for  the  plaintiff  with  costs. 
The  master,  although  doubting  whether  an  appeal 
lay  from  hia  decision^  gave  the  defendant  leave  to 
appeal 

OrcL  14,  r,  7,  provides  as  follows :  "  Upon  the 
hearing  of  the  application  " — that  ia,  the  appHoation 
of  the  plaintiff  for  summary  judgment — ''with  the 
eonaent  of  the  parties,  an  order  may  be  made  referring 
the  action  to  a  master,  or  the  action  may  be  finally 
disposed  of  without  appeal  in  a  summary  manner,'* 

Trevor  Lloyd,  for  the  respondent,  took  the  pre- 
liminary objection  that  no  appeal  lay  from  the 
dedaion  of  a  master  under  ord,  14,  r.  7,  or  if  it  did,  it 
lay  to  the  Divisional  Court,  and  not  to  the  Court  of 
Appeal,  as  the  master  was  acting  as  an  arbitrator. 
He  cited  Wi/mit 'Finch  t,  ChatfUfr,  52  W.  E.  24, 
[1903]  2  Ch,  473- 

Ifume  Williami^KJJ.  (-/.   FF,  McCaHAy  with  him), 

for  the  appellant. — An  appeal  lies  from  the  do<^on  of 

a  master  under  rule  7  to  this  courts  as  the  deciaon  of 

the  master  is  equivalent  to  the  judgment  of  the  High 

Court.     The  true  basis  of  this  rule,  and    what  the 

leajned  framers  must  ha^e  had  in  their  mindly  is  this, 

that  there  is  a  very  convenient  mode  now  in  ex.lst- 

enoe,  and  was  at  the  time  this  rule  was  made,  of 

dealing  with  applications  under  order  14,     In  certain 

classes  of  cases  fiie  judge,  instead  of  deciding  oneway 

or   other  upon  the  hearing  before  him,  sends  them 

into  the  abort  causes  Hat*    There  is  a  class  of  case 

that  cannot  be  so   conveniently   disposed   of  in  the 

short  causes  list  as  by  aome  form  of  more  elaborate 

inquiry,  and  rule  7  provides  that  in  such  case    the 

judge  shidl  substitute  either  for  his    own  summary 

decision  on  the  spot  or  for  disposition  of  the  case  by 

putting  it  in  the  short  causes  liat,  a  more  elaborate 

tnvestigation— namely,  that  whioh  is  mentioned  in 

this  rule,  and  in  bo  appointing  a  master,  what  was 

intended  was  thai  the  master  should  simply  be  the 

delegate  of  the  judge,  doing  instead  of  the  judge  that 

which  would  be  done  by  the  judge  himaelf  if  he  dealt 

with  it  on  the  application  under  order   14   or  by 

another  judge  if  he  decided  it  in  the  short  cause  list, 

and  in  either  view  retaining  for  the  litigants  the  right 

of  appeal  whioh  they  would  ha^e  had  if  that  had  been 

done.    The  court  ought  to   assume  that  this  third 

mode  of  disposing  of  it  is  also  subject  to  the  right  of 

appeal  which  would  have  existed  bad  eitJber  of  the 

other  methods  been  adopted,     11  the    master    was 

merely  acting  as  an  arbitrator  there  is  no  necessity 

for  rule  7,  as  before  this  rule  was  made  the  court  had 

power  under  the  Arbitration  Act  and  the  other  rules 

to  refer  a  case  to  a  maater* 

CoLLma,  M.R,— This  is  an  appeal  from  the  decision 
of  a  master  upon  a  matter  referred  to  him  mider 
ord.  14,  r,  7,    The  master  entertained  the  reference 
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and  gave  hk  dfici^ion,  and  it  ii  agaitist  that  deddioo 
that  thii  appe&l  u  now  brought  in  this  court  I  have 
come  to  the  conolutton  that  an  appeal  in  ihta  oaae 
doee  not  lie  to  the  Court  of  Appeal,  The  queAtion 
tnnii  upon  the  wording  of  rulo  *J  i  ^*  Upon  the  hearii^g 
of  the  appliQatioti  with  the  cooieiit  of  the  parti ea  an 
order  may  be  made  referring  tJie  action  to  a  matter, 
or  the  action  may  be  flnaUy  diapoaed  of  without 
appeal  in  a  mimmary  manner/' 

Now,  in  tbia  caae  there  haR  been,  in  some  form  or 
other^  a  reference  to  a  maater.  An  order  may  be 
made  referring  the  action  to  a  maater,  and  it  ia  made 
with  the  consent  of  the  parties*  Assuming  that  it  in 
a  referenoe,  it  would  aeem  prtmft  fach  to  be  either  a 
reference  at  common  law^  in  which  Cise  there  would 
be  no  apfyeal,  or  a  referenoe  under  the  Judicature 
Act  and  tlie  Arbitration  Act,  in  which  case,  if  there 
is  an  appeal,  it  would  be  to  the  DiviaioDal  Courtj  but 
in  neittier  view  is  there  an  appeal  to  the  Court  of 
Appeal  Now,  it  is  not  naceasary  for  as  to  dedde 
the  queation  whether  there  ia  any  right  of  appeal  at 
all  from  a  decision  under  role  7«  If  we  did  decide 
that  question  our  deciaion  would  not  be  binding, 
because  that  queation  la  not  directly  raiaed  before  ua 
in  this  case,  and  I  am  very  far  from  laying  it  dowa 
that  an  appeal  doea  or  does  not  lie  to  any  court*  The 
question  before  ua  it  whether  an  appeal  lies  to  thie 
oourt,  and  what  I  do  decide  is  that,  if  an  appeal  Ilea, 
it  does  not  lie  to  this  court.  There  is  a  great  deal  to 
be  said  f  >jr  the  view  that  the  learned  persona  who  are 
respon Bible  for  framing  this  mle  did  not  intend  that 
there  should  be  an  appeal  at  all,  but,  on  the  other 
hand,  if  that  be  the  true  reault  of  this  rule  as  framed^ 
I  regret  to  aay  that  they  have  not  used  that  clear- 
ness of  expression  which  I  should  have  expected  from 
them.  It  may  be  that  the  words  "without  appeal^* 
are  the  words  governing  the  whole  rule,  aud  it 
may  be  aaid  in  favour  of  the  view  that  it  waa  intended 
to  ne native  the  right  of  appeal  that  the  consent  of 
the  parties  waa  made  a  teria  of  the  order  of  refer- 
ence, and  that  by  basing  the  order  upon  consent  it 
was  intended  to  give  something  more  to  its  effect  than 
if  it  were  made  without  consent*  However,  as  I  have 
Slid,  I  am  not  prepared  to  give  any  opinion  upon  the 
rule  whether  or  not  it  does  cut  off  altogether  the 
right  of  appeal, 

Eule  7  certainly  does  aeem  td  me  to  provide  for  a 
reference — '*  An  order  may  be  mad©  referring  the 
action  "—and,  if  a  reference,  it  seema  to  fall  within 
one  of  two  categories— a  reference  at  common  law, 
which  carries  with  it  DO  right  of  appeal,  or  a  refer- 
ence under  the  Acta  which  I  have  referred  to,  which, 
if  they  do  give  a  right  of  appeal,  give  it  to  the 
Diviaional  Court  only.  Counsel  for  the  appellant  has 
not  been  able  to  convinoe  me  that  there  is  any  third 
alternative  possible. 

It  m  enough  for  my  preaent  purpoae  to  aay  that  I  find 
here  an  intention  to  refer  actions  to  some  one,  either 
to  some  arbitrator  who  takes  his  rights  under  the  com- 
mon law,  or  to  some  arbitrator  whose  righta  are 
measured  by  the  legislation  applying  to  that  class  of 
litigation.  In  either  view  there  is  no  right  of  appeal 
direct  to  this  court.  For  the  reasons  I  have  given  I 
think  it  is  not  only  not  open  to  us,  but  would  be 
imdesirable  that  we  should  decide  a  matter  that  ia 
not  strictly  raised  before  us— that  b  to  say*  whether 
there  is  or  is  not  any  possibihty  of  appeal  from  the 
decision*  It  is  enough  for  us  to  say  that  certainly 
there  ia  no  appeal  to  ttiia  court  and  that  if  an  appeal 
existe  at  all  it  exists  elsewhere. 

On  these  grounds  I  hold  thia  appeal  ought  to  be 
diamiised. 

Hatsew,  L.J. — I  am  of  the  same  opinion*  I  do 
not  think  it  is  possible  to  adopt  the  constmotion  that 


Mr,  Hume  Williams  has  contended  for,  without  is 
aubatance  altering  the  language  of  the  rule.  The  rule 
now  reads,  **  On  the  hearing  of  the  application,  with 
the  consent  of  the  parties,  an  order  may  be  made 
referring  the  action  to  a  master/*  The  learned  coun- 
sel proposes  in  effect  to  insert  there  the  words  '*  who 
shall  have  all  the  functions  of  the  judge  in  dealing 
with  the  caae,"  I  aee  no  ground  whatever  for  sup- 
poaing  that  that  waa  the  intention  of  the  persona  who 
framed  the  rule.  If  it  were  ao,  thia  result  would 
follow :  that  on  a  reference  to  a  master  under  this 
rule,  in  every  case  there  would  be  an  appeal  to  the 
Gourt  of  Appeal  on  qut^stions  of  Saw  and  questions  of 
fact,  which  would  be  a  most  extraordinary  departure 
from  an  eatabltshed  procedure^  It  appears  to  me 
the  functions  of  the  master  are  determined  by 
the  words  **  refer  the  action  to  a  master,*'  He  ia 
an  arbitrator,  and  an  arbitrator  only.  Kis  functiOQi 
are  oomplete  and  tiual  except  in  the  few  oaiet 
in  which  the  decisiou  of  an  arbitrator  can  be 
questioned.  His  decision  ia  the  decision  of  an 
arbitrator.  Then  there  is  a  further  altemativa  If  it 
be  that  the  master  is  to  be  treated  as  an  o£oer  of 
the  court*  although  there  la  no  repetition  here  of  the 
v'arioua  provisions  of  the  Arbitration  Act  relating  to 
official  referees,  his  position  is  analogous  to  the  por- 
tion of  an  official  referee^  and  his  decision  subje^  to 
the  same  revision  and  review.  If  that  be  the  triM 
position  of  the  master  in  this  case,  and  if  that  be  dia 
true  Gonitructiou  of  the  rule,  it  is  obvious  that  the 
appeal  is  not  to  us,  but  to  the  Divisioiial  Gourt, 
Therefore  I  agree  that  this  appeal  must  be  diamia»ed^ 

CozBns-Hardy,  L,  J,^I  agree,  Eule  1  of  order  14 
contains  words  which  I  tlnnk  are  almost  sol^y 
applicable  to  the  reference  of  actions.  They  are 
words  appropriate  not  to  the  triid  of  an  action  by  the 
judge  or  master  sitting  as  the  deputy  of  the  jud^e, 
but  by  a  person  who  is  an  arbitrator  or  in  the 
nature  of  an  arbitrator*  I  cin  see  nothing  in  the  rule 
justifying  an  appeal  to  the  Court  of  Appeal,  Whether 
there  is  or  is  not  an  appeal  to  the  Divisional  Court  it  is 
not  for  us  to  say,  and  I  desire  to  expreat  no  opiuion 
whatever  on  that  point. 

Appeal  digmiMerl. 

Solicitors  lor  the  appellant,    WiUiamf  *&  ^tvitU, 

SoUoitorB  for  the  respondent,  HartaU  S  i*^U^t 


From  K,  B.  Div,  J 

(OoUina,  M.R,  and  Hatha w  and  [  Nov*  2. 

Cozens -Hardy,  LJJ.)  ) 

Ohables  Bkioht  &  Co.  (LmriBD)  i*.  BsLt.i.tL  (a.) 

Fradice — Actio/i  of  review — Charginrj  ^rder^Errm'  tn 
law  apparent  on  face  of  order » 

The  Hhjh  Couri  hen  uo  juriidictiOfit  &y  meanB  of  an 
iti'lependeut  action  ^  to  revieto  iU  own  order  on  the  *jroHHd 
th^tt  the  order  i«  errontoiia  in  law  upon  itaface. 

Appeal  from  a  dejiaiou  of  Wright,  J,,  upon  m  polnl 
of  law  set  down  lor  hearing  under  ordl.  25,  r^  2. 

On  the  2Sth  of  November,  1901,  the  da" 
recovered  judgaient  in  the  Kiug*a  Bench  Drvitfoa 
against  the  plaintiff  for  £2.'j37  lOa,  2d.  The  dftbt 
remaining  unpaid,  the  defendant  on  the  2nd  of 
December,  IfiOl,  obtained  a  charging  order  nm  hf 
which  the  plaintiffa^  interest  in  certain  aharet  in 
Bright* s  light  aud  Power  Go.  (Limited],  standing 
in  tlie  name  of  one  Bennett  on  behalf  of  the  plalntlA, 

(a,)  Reported  by  W*  F,  Bakey,  Esq,,  B&rriater^ 
at- Law* 


Toil 
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and  a  sum  of  £623  8i«  9d.  in  cash  held  cm  beb&If  of 
tbd  plsizttiH^i  hj  Bennett,  were  charged  with  the 
pajtaent  of  the  amoimt  due  on  the  judgment  debt. 
On  the  20th  of  December  this  ohargiog  order*  irai 
made  abiolute.  On  the  14th  of  July,  1^2,  the 
present  acstion  was  brought  to  have  the  oharging 
order  r«Tievred  upon  the  ground  that  its  was 
arroneonB  in  law  upon  its  face  eo  far  as  it  purported 
to  areatd  a  cbaTge  upon  the  sum  of  £623  8i.  9d, 
Gttsh  m  the  hands  of  Bennett,  and  to  ha^e  it  di^- 
oharged  so  far  as  it  purported  to  create  the  above 
0haf)ge.  The  defendant  pleaded  that  the  tttatement 
of  olsiiii  disulofted  no  cause  of  action.  It  was  ordered 
that  the  pomt  of  law  so  raised  should  be  set  down 
for  hearing  forthwith, 

Wnght,  J,,  held  that,  aisuming  that  the  charging 
Ofd«r  wss  erroneous  in  law  upon  its  tuQ^,  at  an 
appeal  ooutd  ha?e  been  brought  against  it,  an  action 
to  review  it  would  not  lie;  and,  farther,  that  an 
action  to  review  only  lay  in  the  case  of  a  judgoient 
finally  detenuiniD£  the  rights  of  the  partlesi  and 
that  a  o  barging  order  waa  not  aueh  a  jadgment.  He 
accordingly  held  that  the  action  was  not  maintainable 
and  gave  judgment  for  the  defendant. 

The  plaintii^  appealed, 

C.  A ,  Jienn^Hi  for  the  plain tiffi.-^The  old  jnrisdio- 
tion  of  the  Conrt  of  Chancery  to  review  its  own 
ofden  still  exists,  and  is  now  transferred  to  the  High 
Goort:  Ktdcke  v,  Scottish  Imperial  Fnsuranct  Co.,  35 
W.  E.  124,;  S€€U  ▼.  Alvarez,  [1895]  1  Oh,  596; 
43  W*  E,  Dig.  18a;  Beaton  on  Becreea  (6th  ed.), 
pt  653»  Leave  to  bring  the  action  i^  not  now 
D^oesniy:  Bmwdl  t.  Coak^,  6  The  Bep,  167,  A 
Wl  of  reriew  was  maintainable  where  either  (1) 
the  order  or  decree  Is  erroneous  on  the  face  of 
it ;  or  (2)  fresh  facts  have  been  discovered  whioh  eould 
not  have  been  used  in  the  foroier  Buit;  or  (3)  the 
former  order  or  decree  was  obtained  by  fraud.  An 
action  to  review  an  order  will  lie.  The  statement  in 
%  Banieira  Chancery  Practice  (7th  ed.),  p.  1287,  that 
"  AD  liction  of  review  is  only  proper  where  &.  judgment 
haft  been  given  dually  determining  the  rights  of  the 
parties/*  is  not  correct^  the  case  of  Nohh  v*  SU^Wy  7 
W,  it.  709,  29  Beav.  409,  upon  which  it  is  founded, 
not  bearing  it  out.  Even  if  there  must  be  an  order 
finally  determining  tbe  rights  of  the  parties  ^  this 
charging  order  does  so,  [He  also  referred  upon  this 
point  to  Ortm  v.  Jinking,  8  W.  R,  380,  1  Be  O,  P. 
&  J,  454 ;  Flom^  v,  LU^d,  25  W,  E,  793,  6  Ch,  D. 
2117  ;  2  Bmith*s  Chancery  Practice,  p,  44.]  Secondly, 
this  oharging  order  is  erroneous  in  law  upon  its  face, 
tnasmuch  as  there  ti  no  power  under  1  &  2  Yict,  c,  UO, 
8.  I4t  amended  by  3  &  4  Vict,  c,  ^2,  s,  I,  to  make  a 
charging  order  on  cash :  jlohinmn  v,  Peocc,  7  Dowl, 
P.  C.  93;  BrtTftm.  v.  Edwurdi,  37  W.  E,  47,  21 
a  B,  D,  4S8. 

Alan  Macphtfiorif  for  the^  defendant,— Since  the 
Jndioatnre  Act  there  is  no  jurisdiction  to  review  a 
judgment  or  order  of  the  High  Court,  at  any  rate 
upon  the  ground  that  it  is  erroneona  in  law  upon  the 
face  of  it.  The  High  Court  has  no  power  to  rehear 
it  own  jadgm^nts  or  orders  :  In  re  St.  Nrtzaire  <7o.,  27 
W,  E,  354, 12  Ch.  D.  88.  Tbe  decision  of  Kekewich,  J., 
in  Sc(M  V,  Alvart'z  was  wrong.  It  went  npon  the 
adfniasion  of  counsel  that  the  juriidiction  still  existed, 
and  also  upon  the  observations  of  Kajr,  J.,  in  Falckt 
▼.  ScaUM  Imperial  Imurunce  Co,,  whioh  was  merely 
obiter.  [He  also  cited  Perry  v,  PAe/j>,  17  Yf  s,  173,] 
Secondly  I  if  the  jurisdiction  still  exists  there  is  no 
ecror  of  law  apparent  on  the  face  of  this  charging 
<n4«rt 

*  The  order  nisi  also  purported  to  charge  certain 
debentures  in  the  oompany^  but  the  reference  to  the 
debenturei  was  omitted  in  the  order  absolute. 


C.  A.  Bt'TintU  replied* 


Our,  adw,  vtdt. 


Nov.  2. — Cozvub-HJlbbt,  L,Ji,  read  the  judgment 

of  tbe  court  &%  folio  <ra :  This  appeal  raisei  a  en  nous 
and  important  question  as  to  the  jurisdiction  of  a 
judf^e  of  the  High  Court  to  review  and  discharge  an 
ord^r  of  the  High  Court.  On  the  28th  of  November, 
1901 ,  the  defendant  Cellar  reoovered  judgment  against 
the  plaintiff  oi^mpauy  in  an  action  in  the  King^s  Benoh 
Division  for  £2,537  10a,  2d.,  and  he  obtained  a  charging 
order  in  that  action  by  which  the  company's  interest 
in  certain  shares  standing  in  the  name  of  one  Bennett 
ou  behalf  of  the  company  in  Bright's  Light  and 
Power  Co.  (Limited),  aud  a  sum  of  £623  8s.  9d.  held 
on  behalf  of  the  company  by  Bennett,  were  chargad 
with  the  payment  of  the  amount  due  on  the  judgment. 
The  order  nisi  also  purported  to  charge  oertain 
debentures^  but  the  word  '^  debentures'^  was  omitted 
in  the  order  absolute,  with  which  aloue  it  ii  necesiary 
to  deal.  This  action  was  commenced  on  the  14  th  of 
July,  1902,  and  the  dalm  alleges  that  the  order  it 
erroneous  in  law  in  so  far  as  it  purports  to  create  a 
charge  upon  the  cash  in  the  hands  of  Bennett^  and  it 
asks  that  the  order  may  be  reviewed  and  discharged  to 
that  extent.  It  is  argued  that  the  obargeon  the  cash 
was  not  authorized  by  the  Judgments  Act,  183S,  ae 
amended  by  the  Judgments  Act,  1840,  and  that  the 
error  is  of  such  a  nature  as  would  have  supported  a 
bill  of  review  in  the  old  Court  of  Chancery,  and  that 
the  relief  which  might  have  been  obtained  by  means 
of  such  a  bill  ought  now  to  be  given  by  action. 
Wright,  J.,  has  held  that  the  action  cannot  be  main* 
tained,  and  from  his  decision  this  appeal  is  brought. 
It  may  be  assumed  for  the  present  purpose,  but  with- 
out deddiug  it,  that  the  charging  order  was  not  jtisti- 
fied  by  the  statutes,  and  that  the  error  is  apparent 
on  the  face  of  the  order.  It  is  important  to  remember 
that  in  the  Court  of  Chancery,  until  comparatively 
modem  times— that  is  to  say,  until  the  reign  of 
Charles  11,^ there  was  no  appeal  from  the  Lord 
Chancellor  to  any  higher  tribunal,  but  an  opportunity 
was  afforded  of  correcting  decisions  by  means  of  a 
rehearing,  which  might  be  before  the  same  or  any 
other  judge.  This  right  of  rehearing  could ^  however, 
only  be  exercised  before  a  decree  or  order  had  been 
enrolled »  up  to  which  time  it  was  not  considered  to 
be,  in  the  full  sense  of  the  term,  a  record  of  the  court. 
If  an  enrolled  order  was  bad  on  the  face  of  it,  a  meant 
existed  for  correcting  aiich  an  order  by  a  bill  of  review- 
It  will  be  iuiBdent  to  refer  to  one  of  Lord  Bacon** 
orders  in  Chancery  dealing  with  this  subject-matter. 
"  No  decree  shall  be  reversed,  altered,  or  explained, 
being  once  under  the  great  seal,  but  upon  hill  of 
review,  and  no  bill  of  review  shall  be  admitted  except 
it  contain  either  error  in  law  appearing  in  the  body 
of  the  decree^  without  further  examioation  of  nxatters 
of  fact,  or  some  new  matter  which  hath  arisen  in  time 
after  ^e  decree,  aud  not  any  new  proof  which  might 
have  been  used  when  the  decree  was  made  ;  neverthe- 
less, upon  new  proof  that  is  come  to  Mght  after  the 
decree  made,  and  could  not  ponibly  have  been  used 
at  the  time  when  the  decree  paaaed,  a  bill  of  review 
may  be  grounded  by  the  special  liceoce  of  the  court 
and  not  otherwise  " :  see  Beames's  Chancery  Ordert,  1* 
It  was,  however,  well  settled  that,  if  there  was  error 
apimrent  on  a  decree  or  order  wliioh  was  not  pn rolled, 
ueither  a  bill  of  review  nor  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  could  be  maintained,  but 
the  investigation  of  the  matter  must  be  brotight  on 
by  a  petition  of  rehearing  :  see  Mitford  on  Pleading 
(3id  ed,),  p,  71,  Now,  in  the  present  caae,  the  order 
absolute  has  not  been  enrolled.  The  procedure  by 
bill  of  review,  therefore,  could  not  have  been  applied 
mader  the  old  system,     A  petition  of  rehearing  might 
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have  been  presented,  but  that  would  have  been  the 
only  vemeay.  Now,  it  has  been  held  that  since  the 
Jndioatare  Act  no  judge  of  the  High  Court  has 
juzisdiotion  to  rehear,  sudh  jurisdiction  being  essen- 
tially appellate :  In  re  8t.  Nazaire  Co.  It  seems  to 
follow  logically  from  what  has  been  said  that  the 
High  Court  has  now  no  jurisdiction  to  review  its  own 
order  on  the  ground  of  apparent  error  by  means  of  an 
independent  action,  and  that  the  party  complaining 
must  come  to  the  Court  of  Appeal.  The  conyenience 
of  this  view  is  obvious*  If  an  appeal  is  presented 
within  the  reasonably  short  time  allowed  by  the 
general  orders  no  question  will  arise.  If ,  as  m  the 
present  case,  the  party  complaining  allows  the  time 
limited  to  pass  by,  the  Court  of  Appeal  has  still  full 
power  to  enlar^^  the  time :  see  ord.  58,  r.  15.  Subject 
to  proper  conditions  and  under  special  drcuuiatances, 
the  Court  of  Appeal  would  extend  the  time.  But  in 
considering  an  application  for  eztensionrMnurd  wouldbe 
had  to  any  laches  or  delay  on  the  part  of  me  applicant, 
and  to  what,  if  anything,  had  been  done  under  or  in 
reliance  upon  the  order  sought  to  be  discharged.  There 
is  no  authori^  binding  the  court  opp<Med  to  the 
above  view.  Doubtless  there  is  ample  jurisdiction 
now  to  deal  by  fresh  action  with  some  matters  which 
were  formerly  the  subject  of  a  bill  of  review  or  of  a 
supi^ementai  bill  in  the  nature  of  a  bill  of  review. 
For  instance,  where  a  judgment  has  been  obtained  by 
fraud  {Birch  v.  Birch,  60  W.  B.  437,  [1902]  P.  130) ; 
or  where  fresh  material  evidence  has  been  obtained 
since  the  judgment  which  could  not  have  been 
previously  prcMured  (BoeweU  v.  Coake)  an  action 
may  be  maintained.  Actions  of  this  nature  do  not 
invite  the  High  Court  to  rehear  upon  the  old 
materials.  Fresh  facts  are  brought  forward,  and  the 
litigation  ma^  be  well  regarded  as  new  and  not 
api>ellate  in  its  nature,  because  not  involving  anv 
decision  contrary  to  the  previous  deduon  of  the  High 
Court  Beliance  was  naturally  placed  upon  Uie 
observations  of  Kay,  J.,  in  Falche  v.  ScoUieh  Imperial 
Iniurance  Co,,  to  the  effect  that  the  old  jurisdic- 
tion of  the  Court  of  Chancery  to  allow  a  bill  of 
review  is  not  affected  hj  the  Judicature  Act  The 
learned  judge  was  dealing  with  an  application  for 
leave  to  brmg  a  fresh  action  on  the  ground  of  the 
discovery  of  a  new  and  material  document  It  was  a 
case  fallmg  within  the  second  brandi  of  Lord  Bacon's 
order.  EQs  decision  that  such  an  action  may  be 
maintained  was  quite  correct,  though  it  can  scarcely 
be  contended,  since  the  judgment  of  the  House  of 
Lords  in  Boewdl  v.  Coake  that  the  leave  of  the  court 
is  now  .necessary.  If,  however,  the  dictum  is  taken 
as  an  assertion  that  all  the  old  jurisdiction  of  the 
Court  of  Chancery  with  respect  to  Inlls  of  review, 
including  the  jurisdiction  to  discharge  an  order  on 
the  ground  of  error  apparent  on  tiie  face  of  the  order, 
is  now  vested  in  the  Uigh  Court,  we  think  it  cannot 
be  supported.  It  foUows  that  in  our  opinion  this 
appeal  must  be  dismissed  with  costs. 

Appeal  diamissecL 

Solicitors  for  the  plainiifEs,  Bennett  &  Chance* 

Solicitor  for  the  defendant,  W.  J.  Hunter. 


)Qti)  <Souirt  of  aiit0tt(e. 
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Byrne,  J. 
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In  re  Jobbak. 
Hatwabd  v.  Hamiltok.  (a.) 


Practice — Parties — Trustee  ^Breach  of  trust — Claim  for 
repUuiement  of  property — Executors  of  trustee — Repre- 
sentatives  of  trust  estate. 

In  an  action  by  a  cestui  que  trust  against  the  executors 
of  a  deceased  trustee  {who  was  not  the  last  surviving 
trustee)  for  the  replacement  of  trust  property  alleged  to 
have  been  lost  by  breaches  of  trust,  the  representatives  of 
the  trust  estate  must  be  made  parties  to  the  action.  If 
there  are  no  such  representatives,  and  there  is  a  power  of 
appointing  new  trustees^  thai  povoer  must  be  exercised  and 
the  new  trustees  joined  as  parties. 

This  was  an  action  by  a  beneficiary  under  a  marriage 
settlement  dated  the  Uth  of  December,  1869,  and 
made  between  L.  N.  Hayward  of  the  first  part,  Jane 
Jordan  of  the  second  part,  and  C  Jordan  and  D. 
Ludlow  of  the  third  put. 

The  plaintiff  sued  the  defendants  as  executors  and 
trustees  of  the  said  C.  Jordan  for  replacement  by 
them  out  the  estate  of  the  said  C.  Jordan  of  a  sum 
equal  in  value  to  certain  of  the  trust  propertaea  oom« 
prised  in  the  settlement  and  alleged  to  have  been 
lost  by  breaches  of  trust  on  the  part  of  the  said 
C.  Jordan. 

It  was  allM^  by  the  statement  of  the  daim  that 

C.  Jordan  and  D.  Ludlow,  the  trustees  of  the  settle- 
ment, committed  breaches  of  trust  causing  a  loss  to 
the  trust  estate  of  about  £1,600;  that  C.  Jordan 
died  in  1882,  and  that  the  defendants  were  his 
executors ;  that  D.  Ludlow  died  in  1886 ;  that  no 
new  trustees  of  the  settlement  had  been  appointed; 
that  L.  N.  Hayward  died  in  1885 ;  and  that  bis 
widow,  Jane  B^yward  had  m  1901  appointed  the 
trust  properties  in  favour  of  the  plaintiff,  subject  to 
her  own  uf e  interest 

The  plaintiff  claimed  that  defendants,  as  C.  Jordan's 
executors,  were  liable  to  make  good  the  settlement 
moneys  lost  by  C.  Jordan's  breaches  of  trust ;  that  a 
sum  equivalent  to  those  moneys  should  be  set  aside 
and  invested,  as  the  court  might  directi  to  answer  that 
loss;  and  that  if  necessary  an  account  of  thoae 
moneys  should  be  taken,  and  administration  of  the 
real  and  personal  estate  of  C.  Jordan  granted. 

A  preliminary  objection  was  taken  at  the  trial  that 
the  trustees  of  the  settlement  ought  to  be  represented 
by  adding  as  defendants  either  Sie  representatives  of 

D.  Ludlow  or  persons  to  be  appointed  as  new  tmsteea. 

Norton,  K,C.,  and  BaUhache,  for  the  plaintiffik 

Bowden,  K.O.,  and  T.  L.  Williamson^  for  the 
defendant. 

Bybnb,  J. — ^In  this  case  an  action  is  brought  bv  a 
beneficiary  under  a  settlement  dated  in  1869  a^ing 
for  a  declaration  that  the  defendants,  who  aie 
executors  of  a  deceased  trustee,  are  liable  as  snoh 
executors  to  make  good  a  loss  which  has  oocurxed  to 
the  settlement  funds.  The  only  parties  who  are 
defendants  are  the  representatives  of  a  trustee  iHio 
was  not  the  last  surviving  trustee.  Therefore  there 
is  nobody  before  the  court  representing  the  tmat 
estate.  The  person  who  has  &e  right  to  recover 
moneys  belonging  to  the  settlement  is,  if  there  be  such 
a  person  in  existence,  the  representative  of  the  last 
surviving  trustee.    The  cestuis  gue  trutt  can  come  into 

(a.)  Beported  by  Pxboy  Winfisld,  Esq.,  Barrister- 
at-Law. 
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court  to  reooTQf  money  which  wai  loit,  joining  the 
person  in  whom  the  light  to  f eoover  It  it  legally 
vested,  by  musoo  ol  the  powe?  of  the  oourt  to  eieoute 
ttn^ts  and  to  &Uow  hmientdmeB  to  erne  in  their  ovm 
iiftxn#ai  if  a  snfficieet  oftie  h&  ahown.  Cases  have  been 
cited,  of  whieh  In  re  natriaon,  [1891]  2  Oh,  549,  39 
W.  B»  Dig.  167,  Is  the  cbbf  er ample,  where  it  wai 
held  that,  an  action  having  been  brought  againat  a  snr^ 
tiving  executor  and  tt  uBtae^  it  was  not  neceiflary  to 
waatke  the  repreientattTe  of  a  deceaaed  trostee  a  patty. 
In  thai  caae,  in  an  action  for  a  general  aocount  against 
ftsorvi^viiig  executor  and  truatee,  it  waeheld  that  it  was 
not,  in  the  absence  of  special  circiimjtanoaB,  necessary 
for  the  plain  tiif  to  make  the  represent  ative  of  a  deceased 
tnutee  or  executor  a  party*  If  the  defendant  require 
sti^h  representative  to  be  added,  and  the  ctrcumatanoes 
of  the  case  rendered  it  advisable  thai  he  ahould  be  so 
added,  the  E.  B.  C,  1883,  ord.  16,  rr.  11  and  48  pro^ 
vide  the  machinery  for  that  purpose.  Chitty,  J*, 
gave  his  reasons  for  saying  the  action  might  be 
brought  in  that  form.  He  says  (at  p.  3o4),  *'  Many 
jadgiBenta  have  been  made  without  any  opposition 
against  a  sttrviring  executor  and  truitee^  without 
joining  tbe  representatives  of  others  who  had  died 
t^efore  the  action  was  commenced,  where  there  were 
no  special  ciroumstaooes  in  the  case  rendering  it 
me€€S8aiy  that  they  ahould  be  parties*  The  order  goes 
iu  the  well-known  form/*  But  no  authority  has  been 
dted  showing  that  judgment  could  be  given  in  an 
action  of  this  Hnd^  which  in  fact  involves  something 
in  the  nature  of  a  partial  execution  of  the  trusta,  I 
without  havitig  the  persons  representing  the  trust 
estate  before  the  oourt.  It  may  be  that  there  is  no 
preseint  trustee,  aa  there  may  be  no  representative 
of  the  last  surviving  trustee,  ofi  if  there  be  one, 
that  he  hafl  refused  to  accept  the  trusts  of  this 
settlement.  But,  in  the  present  case,  there  is  a 
p«raon  entitled  to  appoint  new  trustees  of  the  settle- 
ment, and,  il  there  be  no  trustees,  such  an 
appointm^^nt  ought  to  be  made,  and  there  is  no  reason 
why  the  existing  trustees,  if  any,  or  such  new  trustees, 
should  not  be  brought  before  the  court* 

It  is  argued  that  this  action  is  not  asking  for 
exegntion  of  the  trusta^  but  in  only  brought  for  a 
dedlaration  that  the  estate  of  the  deceaaed  trustee  is 
liable  for  breaches  of  trust.  The  plaintiff  is  not  really 
entitled  to  be  paid  any  money  found  due,  and  it 
would  be  difiBcult  to  make  such  an  order  except  in 
the  presence  of  the  parties  entitled  to  be  paid,  though, 
of  course,  in  a  proper  esse,  possibly  somebody  might 
be  appointed  to  represent  tiie  capital  of  the  trust. 
Bnt  it  do«s  not  teat  there.  The  plaintiCs  estate 
wanta  an  order  founded  on  it — the  investment  of  a 
turn  to  answer  the  loss.  The  case  is  of  some 
importanoe,  for  there  is  no  authority  which  covers  it, 
end  I  do  not  say  that  there  may  not  be  cases  in 
iphich  the  oonrt  might  entertain  such  an  action  as 
the  present,  in  a  case  where  it  is  impossible  to  get 
reppesentativet  before  the  court.  But  when  it  is  possible 
to  do  so  some  person  should  be  appointed  to  represent 
the  estate i  The  case  must  stand  over  to  enable  the 
present  tmsteea  to  be  joined,  or,  if  there  are  none,  to 
enable  new  trustess  to  be  appointed  and  added  as 
defendante* 

Solidtori  for  the  plaintiff,  Kincht  for  Lyndm, 
Moore,  ^t  Co. 

SoUoitors  for  the  defendant,  W.  R*  Smith  ^  Bmyih^ 
for  (?ardntTS, 


MONTEFIOHE  V^   OtTEDiXLA..  (fl.) 

Trmiu—Will — Con^trmUon^PoweT    to    appoint    new 

trusiets^^Donee  of  power  appoinUmg  himaetf— 'Sanction 

of  courts 

The  fidudaty  character  of  a  power  to  appoint  new 
ttttstee»  r^d^i  it  improper  ftjir  thf  donee  of  theponjer  to 
ivppmnt  htm^df,  savt^  in  cxcfptimml  circttm^iances ;  it 
iioe»  not  in  itself  exclude  him  fffim  the  dau  of  persons 
mpfihh  of  heinff  apjiointed,  Aetordinglpf  where  it  is 
Itenfficial  to  the  trtul  that  he  should  be  appointed ^  and 
provided  that  he  is  not  eircludfd  hi/  the  langtwif^e  of  the 
inatrument  crrating  the  ptwtwr,  it  is  competent  for  the 
donee  id  appoint  himself  and  for  the  court  to  conjirfn  the 
ftppointment  so  made^ 

Tempest  v.  Lord  Oamoys,  58  L.  T,  N.  S.  221,  36 
W.R  Dig.  mi,  followed: 

In  re  Ikeati'  Settlement,  42  Uh*  B,  522,  06  W.  R, 
Dig,  202,  and  In  re  Newen,  [1894]  2  Oh.  297,  ex- 
plained* 

Tlnn  was  a  summons  taken  out  by  Edmjmd  Bebag 
Montefiore,  Cecil  Sebag  Montefiore,  Sir  Samuel 
Montagu,  and  Richard  Dawes,  the  executors  of  Sir 
Joseph  Sebag  Mootefiore,  who  was  the  last  surviving 
trustee  of  the  will  of  Judah  Guedalla,  that  they 
might  be  at  lihertf  as  such  executors  to  appoint  the 
said  Cecil  Sebag  Monteftore,  laidore  Bpielmann,  and 
Samuel  Isaac  Uoheu  trustees  of  the  said  will. 

By  Ma  wiH  Judah  Guedalla,  after  appointing  certain 
persons  his  trustees  and  bequeathing  divers  legacies 
and  declaring  certain  tmats  concerning  his  residuary 
estate,  declared  that  on  the  death,  refusal,  or  in- 
capacity to  act  of  any  of  the  trustees  therein  before 
named  or  of  any  trustee  or  trustees  to  be  appointed 
in  their  or  any  of  their  places*  or  if  any  or  either  of 
such  trustees  should  be  desirous  of  retiring  from  his 
trusteeship,  it  should  be  lawful  for  the  acting  trustee 
or  trustees  for  the  time  being  of  his  will  or  the 
execiLtora  or  administrators  of  the  last  acting  trustee 
to  appoint  a  new  trustee  or  trustees  in  the  place  of 
such  trustee  so  dying,  refusing,  or  becoming  incapable 
to  act  or  wiafaing  to  retire  as  aforesaid. 

The  eatateof  Judah  Ouedalla  was  being  adminlitered 
by  the  court,  and  its  sanction  was  theTefore  necessary 
for  the  appointment  of  new  trustees. 

Cecil  Bebag  Montefiore  was  not  benefioially  in- 
terested uoder  the  will  of  Judah  Guedalla,  and  circum- 
stances rendt^red  it  desirable  that  he  should  be  one  of 
the  new  trustees* 

The  beneficiaries  supported  the  present  application . 

A .  ff.  Jetitl,  for  the  applicaiits,— The  only  difficulty 
arises  from  the  fact  that  Cecil  Sebag  Montefiore,  one  of 
the  ptop'iaed  new  trustees,  is  himself  one  of  the  persons 
having  the  power  to  appoint.  In  In  re  Ske^  Settle- 
ment  it  was  held  that  a  power  of  appointing  new 
trustees  being  fiduoiary,  the  donee  of  such  a  power 
cannot  appoint  himself.  That  case  was  followed  in 
In  re  ^ewen.  My  contention  is  that  such  an  appoint- 
ment is  not  void,  bat  only  voidable*  The  donee  ought 
to  appoint  himself  only  under  exceptional  circum- 
stences.  That  was  the  view  taken  by  Chitty,  J.,  in 
Tempest  v.  Lord  Camoyi^  which  was  cited  in  In  re 
SkeaU'  StUlemmti  see  also  Farwell  on  Powers 
(2nd  ed,),  p.  654.  In  the  present  case  the  circum- 
stanoes  are  exceptional,  and  there  is  nothing  in  the 
wording  of  the  power  to  prevent  the  donee  appointiug 
himself.  The  oonrt  can,  therefore,  sanction  the 
appointment. 

(a*)  Beporled  by  H,  L.  Obmiston,  Esq,,  Barrister- 
at-Law. 


HiOH  CbvuT.      MoimFtORV  V.  GTTBDAi.^i^— Tajdhy  &  Co.  v<  STBBioija  &  Co.,  IT  AL.      Hios  Ooo&T. 


&%  Bt  Alimind^f  for  the  benefidariei^ 

SucELEYj  J. — Thii  ii  a  qaeitioa  ariiing  oat  of  an 
applied tiOQ  for  the  saaotioii  of  the  oouii  to  the 
appomtmetit  of  new  t  ma  tees.  There  wero  certain 
trustees t  of  whom  Sir  Joseph  Montafiora  was  the 
survivor.  He  died,  baTing  made  a  will  appointing 
four  executors,  and  Ceeil  Ssba^  Monteiiore  ia  one  ot 
tboie  executory.  The  four  exeoatora  are  de«iroii«  of 
©lerciaing  their  power  of  appointing  new  tniatoef  of 
the  will  of  Jadah  Gaedallai  and  wish  to  appoint  thrd6 
trtiabeetr  of  whom  Oeoil  Sebag  Montehore  it  one. 
The  only  question  I  have  to  decide  is  whether  it  ia 
oompetent  for  them  to  make  tuoh  an  appoiatmeQt 
and  for  me  to  approve  of  the  appointment  eo  mada. 
Hr*  Jeniel  hat  cited  a  number  of  ca^ea  bearing  upon 
the  poiati  &Dd  I  have  comidered  them  in  order  to 
inveatigate  whether  the  court  haa  ever  laid  it  down 
aa  a  prinoiple  that  the  donee  of  a  power  of  appointing 
new  trusteea cannot  appoint  hims^lfi  I  aay  emphatioally 
oanDot,  for  the  queation  ia  not  whether  it  ia  improper 
for  him  to  do  eo,  but  whether  it  i&  impoMible  in  the 
aenae  that  he  b  outside  the  class  of  personi  who  are 
oapible  of  betng  appointed.  I  do  not  think  that  the 
court  has  ever  laid  down  such  a  rule.  The  firat  step 
ia  to  examine  the  language  of  the  power.  Where  you 
Und  that  the  power  in  to  appoint  some  other  per  eon » 
the  queation  may  ariae  whether  the  donee  of  the 
power  is  not  excluded  from  the  class  of  persona 
capable  of  being  appointed,  and  mnstt  therefore, 
appoint  lome  pertou  other  than  himself.  In  the 
present  case  the  word  "other"  does  not  appear. 
The  worda  of  the  power  are  simply  *'  to  appoint  a  new 
trustee  or  trustees '' ;  ao  that  by  the  language  of  the 
inatroment  the  appointers  are  not  excluded  from  the 
olasf.  I  am  of  opinion  that  the  cases  have  laid  down 
the  principle,  not  that  an  appointor  ia  outiide  the 
clasa  who  can  be  appointed^  out  that,  save  in  excep- 
tional cases,  the  appointer  sbonld  not  appoint 
himself.  The  principal  case  ia  In  re  Sk^mts'  SiUIcTTient, 
de<^ded  by  Xay,  J.,  in  i8BL  The  headnote  there  ia 
**  that  a  power  of  appointiDg  new  trustees  being 
fiduciary,  the  donee  of  sncb  a  power  cannot  appoint 
himaelf/'  That  ia  not  strictly  accurate,  for  the 
judgment  is  that  he  can»  but  ought  not  to  appoint 
bimaelf ,  unleaa  the  circumataQces  are  exceptional.  I 
need  not  read  the  judgmentj  but  it  is  plain  that  if  he 
had  meant  the  oppoaite  to  what  I  have  said,  he  must 
have  considered  and  differed  from  the  decision  of 
Chitty,  J.,  in  Tanpmi  r.  Lord  Camoy$^  which  had  been 
decided  the  year  before  and  was  cited  to  him ;  for  in 
that  caae  Ohitty,  J.,  held  that  it  was  competent  for 
the  donee  of  such  a  power  to  appoint  himself.  If 
Eayr  J.,  had  intended  to  differ  from  that  decision  he 
would  have  referred  to  it  in  his  judgment.  The  other 
oaaa  referred  to  was  that  of  [n  re  Neweu,  decided  by 
Eekewich,  J.  There  it  is  plmn  what  the  learned 
judge  meant*  The  circumatmces  were  that  one  of 
the  persons  having  the  power  to  appoint  new  truateea, 
was  herself  appointed  a  new  trostee.  The  application 
was  that  the  court  should  hand  over  the  truat  funds 
to  the  trustees.  It  declmed  to  do  ao  so  long  aa  ah^ 
remained  a  truatee,  Keke  wich,  tf* ,  said  that  a  he  ought 
to  retire  from  the  trust  by  a  proper  deed,  that  ia  ta 
say,  that  ahe  ought  to  retire  from  an  office  which  he 
held  that  ahe  had  improper!?  retained  for  herself. 

The  effect  of  the  cases,  therefore,  ia  that  persons 
having  a  power  of  appointment  of  new  trustees  can, 
when  the  language  of  the  instrument  creating  the 
power  allows  them  to  do  so,  appoint  one  of  themselvea, 
but  that  such  an  appointment  aught  only  to  be  made 
in  exceptional  dfcumstancea. 

In  the  present  case  there  is  an  administration  action, 
and  the  a  auction  of  the  court  ia  required  for  the 
appointmenti     I  hold  that  the  appointment  of  Oeoii 


Sebag  Montefiore  is  within  the  langaage  of  the  powex-, 
and  that  in  the  preaent  case  it  wiU  not  be  an  Improper 
exerciae  of  the  power.  I  therefore  give  tbe 
executors  leave  to  make  the  appointments, 

Solicitori}  Emmanuel  ^  Simmonds^ 


Chan.  Div.        \  -V       -I 

SwinfenEady,Jj  ^*^  *** 

Taddy  &  Oo.  V,  Steeious  &  Co.,  KT  AI.,  (a  ) 

Sale  of  goodi — Contract  to  sell  ttt    minimum  prie^^ 
principal  and  agent— Coidract —  IVho  ?>  agent, 

A  retail  dealer  of  merchafidm  u  not  bound  hff 
conditions  as  to  I'U  rttail  price  that  were  imposed  upon 
iti  mholeicde  dealer  htf  its  manu/a4durerf  tn  th^  absence  of 
ail  expresi  cumimidL  in  rtMpeet  thereto  madt  with  th^ 
wholuale  deakr.  A  mh<3ieiale  dealer  who^  havirnj  bfju^ht 
goodif  resells  them  for  his  oven  profit^  is  riot  ar%  aqmd  of 
his  vendor ;  and  he  u  nt4  jnatle  so,  became  the  eonfytart 
between  them  provides  that  /te  shall  he  deemnd  an  ogrHi 
in  the  event  of  a  iale  by  him  to  a  retail  dealer. 

Action* 

In  this  ease  the  plaintiffs,  who  ware  manuf auiorerm, 
asked  that  the  defendants  shoold  be  restrained  from 
selling  the  plaintiffs*  mmmfactnres  unless  they  sold  a.t 
those  prices  and  under  the  conditions  that  were  par^ 
ticularized  in  invoices  issued  by  the  plaiutiffif  and  tn 
notices  afBxed  to  the  boxes  containing  aucli  maan- 
factures. 

The  facts  were  as  follows :  The  defendant  Nettoo 
was  a  wholesale  dealer  in  the  goodi  manufactured  by 
the  plaintiffs,  and  the  defendftnti,  Sterious  &  Co.» 
were  retailers  of  such  goods.  For  a  long  time  the 
invoices  of  the  sale  of  the  goods  had  borne  «n 
endorsement  as  tO  the  lowest  price  at  which  tne 
goods  should  be  retailed.  The  same  price  appeared 
on  the  box,  which  contained  the  goods  and  wbicb 
also  showed  that  the  goods  were  sold  by  the  manu- 
facturer a  upon  the  express  condition  that  retail 
dealera  did  not  sell  the  goods  below  the  pnoas  pre- 
viously named;  and  that  acceptance  of  the  goodi 
v^ould  be  deemed  a  contract  between  the  pumhaier 
and  the  manufacturers  that  the  former  woidd  ob&er^ 
such  condition  ;  and  that  where  a  retail  dealer  bought 
through  a  wholesale  dealer,  the  Utter  would  be 
deemed  the  agent  of  the  manufacturers.  The  defend- 
ants, Steriout  &  Co.,  had  cogniisance  of  the  above  con- 
dition, but  asserted  a  right  to  sell  at  a  price  lower 
than  that  fixed  by  the  plaintiffs,  and  did  s;3.  There 
was,  in  the  course  of  the  trial,  a  dismissal  aa  to  Iho 
defendant  Netten, 

Macrmghtent  K,C.,  and  //.  B.  Hotaard,  for  tlie 
plaintiffs. —Bterious  &  Co*  bought  the  manufacturw 
from  Taddy  &  Co.,  through  their  agent  Ketteo- 
Where  personal  property  is  disposed  of  with  notioa  ot 
a  prior  contract,  for  its  use  in  a  particular  aanaars 
entered  into  by  the  person  diapoaing  of  it,  the  pmmm 
taking  it  with  such  notice  may  fe  restrained  imm 
nsing  It  otherwise ;  De  Af ottos  v.  Gihson,  4  Da  G^  and 
J.  27a ;  Inmndeseent  Oas  Light  Go,  v,  Cantrio,  1 2  Eev- 
Pat,  Cfts.  262 ;  ElUman  et  al  y,  Garringim,  49  W.  E, 
632,  [1901]  2  Ch.  275;   WaMm  v,  Rymiil.  31  W,  B. 

337, 10  a  B.j>.  ns. 

j¥iVM^n*,  K,C.,  and  L.Mossop;  Vernoa  R*  SmUK 
K.C,  and  R,  J*  Parker  ^  for  defend  ants, — Ttie  condi- 
tion as  to  price  did  not  bind  Sterious  &  Co.  With 
respect  to  them  the  condition  was  one  which  waa  in 

{a.\  Heported  by  H*  Stefhbn;  Esq.,  Banister- 
at-Iiaw. 
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restrttint  of  ^bftd«,  and  thefef  ore  void :  Hiltnn'v,  Sckenhy, 
4  W.  B*  326.  6  E.  &  B.  47  ;   I'rmston  r.  Whiiehgg,  63 
K      I-,  T.  455;  Mikhd  y.  UtymlfU,  1  P.  Wmi*  181, 

'  SwijTFEF  E^iDY,  iT.—The  plamtiffi  oldtn  a  ooutract 

ihroagh  an  agBot,  Katten,  with  the  dt^fendaata 
Stexioni  and  OOi,  who  were  hound  by  ths  conditionH 
under  which  the  goodi  wera  iold,  even  if  the  Bgent 
had  void  them  witboat  a  reference  thereto*  Such  con- 
ditionii  however,  m£%  in  reatraiiit  of  trade,  and  caonot 
be  «uforodd  upon  aubsaq^i^nt  purohaaerB.  There  was 
no  direct  contract  with  the  defendants.  The  pUtB- 
tifiii  told  their  manufactnrea   to  Vk  wholeiale  dealer 

Pwho,  for  his  own  profit ^  reiold  them  ;  and  obviously 
^waa  not  an  agtnt*  The  defendants  contended  that 
the  l&ngixage  of  the  condition,  "  in  the  case  of  a  pur- 
obaae  by  a  retail  dealer  through  a  wholesale  dealer 
the  latter  shall  be  deemed  the  agent  of  *'  the  plaintiffs, 
referred  to  the  case  of  a  wholesale  dealer  who  waa  an 
agemt  of  the  plain tiffi ;  and  was  not  apx:»licable  to  a 
Gate  where  a  wholeiale  dealer  bought  and  resold,  but 
in  snch  caae  the  wholeaale  dealer  was  not  an  agent  of 
the  mantifactiirer ;  and  the  fact  that  the  condition 
declared  that  he  ahould  *'be  deemed  an  agent-*  did 
not  convert  him  into  one  if  in  fact  he  waa  not  one* 
There  was  no  privity  of  contract  between  l*addy  & 
Go.  and  Hterious  &  Co*,  and  the  action  would  be 
dismitted* 

rSolic£toi*i,  Rivingicm  ^  B(m ;   Wetiihurif^ 
Mi 
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(L^rd  Alvefitone»  L.CJ,,  and  > 
Kennedy  and  Barliog,  JJ,]   ] 

Mi^i(m  Iftm^Iiegistratton—Pftrliainejitary  franchut— 
Oiimerihip  qtiaiificatiofi^^Freehokl  benefice — Few -rents 
— Inter €9t  in  Innd—B  Hen,  6f  e*  1, 

Whert  iht  right  ti>  TMmve  /or  hU  own  Jmiffit  the  ptw- 
rtnU  nf  a  church  w  vt^kd  (n  the  mmr  by  virius  of  Aij 
ttffiG^f  tPCTi  ihough  itich  right  arise  merely  by  implica- 
tian  /rmtt  the  terrm  of  the  licence  of  the  bithf^p  when 
uppoifding  the  tHcar^  the  pew-rent$  may^  m  oKh  circnm* 
stft^^cm^  constitiiU  an  equHabh  freehold  inter ett  in  land 
tmihittthe  mennihg  of  the  Rerf titration  AdjB  Hen.  6,  f  *  7. 

Qdi^re  ufheiher  tfis  mere  aetital  receipt  of  pewreiits  by 
ihe  vicar  far  his  own  (**e  woidd  of  iteeif  be  mfficient  to 
tonstiifUe  an  inUrest  m  land* 

Ex  patle  Arrowsmith,  20  TF,  M.  600,  8  Ch,  D.  96, 
diitnued* 

Caie  stated  b;  the  revising  barrister  for  the  Eom- 
ford  Division  of  the  county  of  Essex. 

The  respondent  the  Eeverend  H*  E.  Selwyn  had 
duty  claimed  to  have  his  name  inserted  in  the  owner- 
ihip  portioii  of  the  register  of  the  said  county  ;  the 
nainre  of  his  qoaMcation^  m  stated  in  hts  olatm,  being 
**  freehold  beueEce,**  and  the  description  of  the 
qaiM lying  property   being  '*St*  Matthew's  Chorcb, 

J>a0  iiotio€  of  objeotion  to  the  claim  had  been 
gmta.  by  tho  appellant  Yiokers ;  the  ground  of 
objection  being  that  the  respondent  had  not  a  free- 
bold  interest  in  land  of  the  clear  yearly  value  of  not 
J«ss  ihnn  forty  shillings. 

At  the  Be  vision  Gotirt  the  fellowing  facts  were 
proved  or  admitted : 

The  respondent  Selwyn  had  been  appoiuted  to  the 
office  of  vicar  of  the  church  of  St^.  Matthew,  at  Strat- 
ford,  in   1901,  by  licence  from   the  bishop  of  that 


(d.)  Eaported  by  Eessdte  Bsid,  Esq,,  Barrister- 
at^Law. 


diooese»  and    the  liceooe    authorized    the  vie  if   to 

receive  and  enjoy  the  stipends  and  praEts  belcnging 
to  hiA  office,  which  stipends  consisted  of  {inter  alia) 
the  annual  pew  rents  paid  by  parishioners  and  others 
for  pews  and  sittings  in  the  cnurch. 

Apart  from  this  licence,  there  was,  howeveri  no 
aaaignment  bj  deed  or  vrriting,  of  the  pew  rents  to 
the  vicar. 

It  was  admitted  that  the  pew  rents  were  collected 
by  the  churchwardens,  and  that  they  were,  in  fact, 
handed  over  to,  and  received  by,  the  vicar  iot  his  own 
nee  and  benefit. 

The  revising  barrister  found  as  facta  :  (a)  that  the 
vicar  was  possesaed  of  a  freehold  oMoe  and  benefi- 
cially entiUed  to  the  freehold  of  the  church ;  (5)  that 
the  pew  rents  amounted  to  a  sum  of  not  less  than 
il&O  per  annum;  (e)  that  the  pew  rents  were 
collected  by  the  churchwardens  "  as  agents  for,  and 
on  behaK  of,  the  vicar »*■  and  were  received  by  him^ 
by  virtue  of  hit  office,  for  his  own  abiolnte  use  and 
benefit ;  and  upon  theae  facts  he  held  that  by  reason 
of  ^e  pew  rents,  the  freehold  benefice  of  ttie  vicar 
was  of  the  clear  yearly  value  of  not  leas  than  forty 
shillings. 

He  according  allowed  the  vicar^s  claim^ 

Due  notice  of  appeal  was  given  by  the  objector, 
and  the  barrister  accordingly  stated  this  case  for  the 
opinion  of  the  court. 

Roekill,  K.a  (a  G.  Palmsr,  with  him),  for  the 
objector^  the  appellant.  —  The  reviaing  bsrrister 
h^  come  to  an  erroneous  decision.  The  yicat*s 
claim  ti  based  on  the  ground  that  he  has  a  freehold 
interest  of  the  value  of  not  less  than  forty  shillings  a 
year,  But  the  vioar  must  shew,  which  he  has  failed 
to  do,  that  the  receipt  by  him  of  pew  rents  gives  him 
an  inter^t  in  land  such  as  is  contemplated  in  the 
statute  creatiog  the  franchise.  Although  the  right  to 
receive  the  rents  aft^r  collection  by  the  church  wardens 
ii  not  in  dispute,  it  is  clearly  an  interestr  of  a  limited 
character^  and  does  not  confer  on  him  the  right  to  sue 
the  pew  renters,  nor  give  him  any  of  the  ordinary 
rights  of  a  freeholder*  His  right  is  merely  that  of  a 
person  who  has  the  enjoyment  of  a  yearly  sum  arising 
out  of  a  licence  which  was  acquired  in  his  freehold 
property  by  someone  else.  Although  the  free- 
hold of  the  site  of  the  church  and  the  fabric  of  the 
okurch  belongs  to  the  vicar,  he  does  not  thereby 
acquire  any  interest  in  the  pews  which  belong  to 
the  parishioner,  although  they  are  attache dl  to 
the  freehold.  The  pew  rents  vest  in  the  charoh- 
wardens,  and  it  is  the  churchwardens  who  have 
the  right  to  collect  and,  if  needs  be,  sue  for 
the  rent  of  the  pews  and  sittings.  The  revising 
barrister  stated  in  the  case  that  the  chuTChwardens 
collected  the  pew  rents  **ae  agents  for  the  vicar/' 
He  does  not,  however,  state  any  ground  for  that  find- 
ing* But  asB liming  that  is  correct,  and  that  there  iB 
authority  to  be  found  for  it  in  the  licence  of  the  bishop, 
that  does  not  affect  the  argument  that  the  only  bene- 
ficial right  to  receive  the  rents  the  vicar  has  is  limited 
to  his  right  to  require  the  churchwardens  to  band 
over  the  rents  that  are  in  their  hands*  S^irton  v^ 
Dear,  18  W.  E.  144,  o  0.  P.  217,  is  a  decision  in  my 
favour,  [Daelino,  J*— Bat  you  cannot  detach  a 
psw  from  the  freehold  of  the  church,  aud  if  the  vicar, 
though  by  a  roundabout  proceis^  takes  the  pew  rents 
he  gets  a  money  value  out  of  freehold,  which  iu  this 
case  11  more  than  40s.]  [Kkwwbdt,  J*— In  Boger*s 
Ecclesiastical  Law,  at  p.  173,  the  whole  question  is 
discossed.  It  seems  that  the  right  to  a  pew  ii  a  right 
to  stand,  sit,  or  kneel  at  a  particular  part  of  the 
church  during  divine  service,  and  by  custom,  if  not  by 
statute,  the  vicar  has  a  right  to  charge  a  pari^oner 
for  that  privilegeO    The  right  to  a  pew  is  but  an 
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«a8dmaiit ;  and  the  right  to  talie  money  from  » person 
who  h&6  acquired  &d  ©aaemont  ii  a  right  that  f allj 
ihort  of  a  freehold  interest :  see  Hinde  v.  Charlt^rv, 
15  W.  B.  226,  L.  E,  2  C.  P.  104,  ^e  questiOTi  ii  con* 
udered  ohiier  by  Bovill,  0;J.,  in  Berwick  v.  Aik^, 
21  W.  E.  72,  L.  E.  8  0.  P,,  at  p.  267.  The  statutes 
that  deal  with  the  question  are  8  Hen.  6,  c.  7  ,■  13  Eli^* 
0*  20;  18  Geo*  2,  c,  18,  s*  6;  th^  *'  Chartsh  BuUdinK 
Act,  1818(53  G^.  3,  c.  46) ;  and  the  **New  Parishes 
Act,''  l8o6  (19  &  20  Vtct.  c  104).  In  Ex  parte 
Arrowmm,  26  W,  E,  600,  8  Ch,  fa.  96,  the  vicar 
attempted  to  charge  or  mortgage  his  pew  tents  and 
it  was  held  that  he  conld  not  do  so  nader  13  Biii. 
c.  20.  The  words  of  8  Hen-  S,  o.  7  creating  the 
franohiie  are  *'  free  land  or  tenement  of  the  Talue  of 
40i.  above  all  charges,"  and  therefore  the  freehold 
to  fonnd  snch  a  qualiiication  muet  be  an  intor^at  in 
land  capable  of  being  charged.  [Keotedy,  JT.— But 
that  case  also  decided  that  the  interest  which  the 
vioar  dtsired  to  mortgage  was  a  substantial  interest, 
not  a  mere  easement.] 

Daldtff  for  the  olainiMit,  the  respondent. — The 
revising  barrister  has  found  that  the  pew  rents  are 
collected  by  the  churchwardens  as  agents  for  the 
vicar ;  and  the  provi^ons  of  section  10  of  19  &  20 
Vict.  o.  104  show  clearly  that  the  vicar  has  a  right 
to  receive  these  pew  rents  subject  in  certain  cases 
to  deductions  for  repairs  to  the  church  which  are 
not  material  here,  I  rely  also  on  section  4  of  the 
New  Pftriahes  Aet,  1884  (47  &  48  Tiet.  c,  65),  as 
showing  that  where  there  is  no  deed  of  assignment 
the  vicar  is  entitled  to  the  pew  rents  quci  bis  statiia 
as  freeholder.  In  Beewick  v.  Alker  the  phrase  occurs 
'*  under  the  sentence  of  consecration  **  and  a  similar 
expression  was  in  that  case  made  use  of  by  the 
revising  barrister.  The  right  to  the  rent  of  a  pew 
is  analogous  to  the  right  to  recMve  rent  from  glebe 
land  or  the  tithe  property,  and  it  is  attached  to  the 
office  of  vioar  :  see  Ex  patU  Arrowsmiih.  Therefore, 
for  the  appellant  to  succeed  here,  he  must  show  that 
the  value  of  the  pew  rents  is  leas  than  40s.  a  year,  and 
there  is  an  express  finding  by  the  revising  barrister 
that  the  pew  rents  are  far  above  that  value. 

EoikiU,  K.C.^  in  reply,  cited  Bimty  v.  MarshalL 
21W.E.  I23,L.R8a]P.269, 

Lord  Alteestowb,  L.C.J,— I  think  we  cannot 
interfere  ia  this  case.  I  think,  in  fact,  that  the 
pvising  barrister  stated  his  case  in  a  way  in  which  it 
ii  impoaaible  for  the  point  we  have  been  discussing  to 
be  properly  raised.  He  found  that  the  freehold  of 
the  living  was  in  the  vicar,  and  then  goes  on  to  state 
that  the  pew  rents  were  collected  each  half  year  by 
the  churctiwardens  as  his  agents,  and  were  handed  to 
him  by  the  church wardecs  for  hii  own  absolute  me 
and  benefit,  and  that  the  pew  rents  were  above  the 
value  of  40a.  In  the  case  of  Beawiek  v.  Aiker  the 
report  of  the  judgment!  shows  £hat  the  judges  recog- 
nized that  there  might  be  such  an  interest  in  the  pew 
rente  pajable  to  the  vicar  us  would  give  him  a  right 
to  regisiratiom  Brett,  J.,  clearly  considered,  although 
not  called  upon  to  decide  the  question,  that  the 
ownenhip  of  the  freehold  of  a  church  was  a  freehold 
interest  that  created  a  freehold  right  in  the  pew  rents. 
That  is  the  view  taken  by  the  revising  barrister  here. 
Wi  have  no  materials  upon  which  we  can  say  that 
he  is  wrong,  and  it  is  not  denied  that  if  his  finding 
on  this  point  is  right  that  the  interest  is  over  40j. 
I^  ArrowsmtWa  <me  James,  LJ.,  pointed  out  that 
the  vicar's  interest  in  a  pew  rent  was  of  the  same 
land  as  a  toll  which  the  lord  of  a  mauor  receives  for 
stallage  in  a  market.  It  is,  he  said, ''  a  profit  arising 
from  the  use  of  the  freehold."  The  other  judges 
^greed  with  that  view,  and  that  decision  seama  to 
show  that  an  equitable  freehold  interest  in  land  may 
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exist  from  the  fact  of  a  parson  reoeiving  pew  rents. 
I  cannot  bring  myself  to  hold,  therefore,  that  on  the 
facts  before  us  we  oiight  to  disturb  the  decision  of 
the  revising  barrister  in  this  particular  case.  I  think 
we  are  bound  by  the  finding  as  to  the  agency  of  the 
churchwardens,  and  that  our  judgment  most  be 
limited  to  the  facts  found  here,  leaving  open  the 
general  question  whether  a  freehold  intarest  in  land 
is  creat^^d  by  virtue  of  the  mere  receipt  of  pew  rents 
by  a  vicar, 

Kknnedt  and  Daeloio^  JJ.,  gave  judgmeat  to  tho 
same  effect. 

Appeal  dismissed  tmth  mtts  ;  hdtft  to  appml  granted. 

Solicitors,  Mti»»eU  Cooke  .i-  C&, ;  Ayrtotit  Bi^am^  *fc 
Bardatj^ 


K,  B.  Div. 

(Lord  Al  vers  tone,  L.C.J.,  and 
Wills  and  Channell,  JJ.) 


June  30,  1905. 


HnXHEE  V.  BtTTHHR,  (a.) 
J miif^— Married  woman — Order  fm  malnUnan^— 
Act  of  adultery  ^Discharge  of  order — OommiUal  /ur 
non-pay wieii*  o/  arrmrs — Appeal  to  Pivm^nal  Court 
^Summary  Jurindtdion  {Married  Wonien)  Ad,  189a 
(58  tt-  59  Vict.  c.  39),  «.  7,  9,  11, 

An  order  for  a  weeJclt^  pat^meni  %  a  hushitnd  i&ward§ 
his  u;i/e*s  maintenance,  under  the  Summart/  Juri9di^i(m 
(Married  Women)  Act^  1895,  ia  ipio  facto  discharffmi 
upcn  proof  he/ore  a  court  of  Bummnrtj  Jurisdidi&n  thai 
the  wife  hoA  auhaequmUy  committed  adtdiery,  evtn  if  the 
huebftnd  hmi  been  guiUy  of  conduct  eonducing  Iep  the 
ndtiitertfy  and  even  if  no  fermal  order  ef  dii^ar^  be 
made  hy  the  court. 

The  order  of  the  c0«rl  of  iummary  furisdi^tum  etwn- 
mitting  a  huaband  to  priion  for  nofi*paymeni  of  arrears 
alleged  ia  be  due  to  the  wife  i9  not  an  order  in  rUpe^ 
of  which  an  appeal  Ite^  to  the  Probate  Court,  but  an 
appeal  liea  hj  way  of  caic  stated  to  the  King* a  Bench 
Divieion, 

Case   stated   by  the    stipendiary    magistrates    at 

Merthyr  Tydvil.  -e 

The  facta  of  the  case  are  as  foOows : 

On  the  16th  of  November,  1 898,  an  order  was  made  by 
two  justices,  sitting  as  a  court  of  summary  juriidic^ 
tion  at  Abf»rRavenny,  under  the  Sammary  Juriadictioa 
(Married  Women)  Act,  1895,  that  the  appellant 
should  pay  to  the  respondent^  his  wife,  the  weekly 
bum  of  lOd. 

On  the  4th  of  Desember,  1901^  the  appellant  applied 
to  the  court  of  summary  jurisdiction  at  Abergavenny 
for  the  discharge  of  the  said  order,  on  the  ground 
that  the  respondent  had,  subsequently  to  the  date  of 
the  order— namely,  on  the  27th  of  September^  1901— 
committed  an  act  of  adultery. 

The  adjudication  of  the  court  on  this  order  was 
that  the  respondent  had  committed  adultery  on  the 
date  alleged,  and  that  the  appellant,  by  his  wilful 
neglect,  had  condoned  such  act  of  adultem 

On  the  29th  of  January,  1902,  the  appellant  was,  by 
order  of  the  court  of  summary  jurisdiction  in  Aber- 
gavenny>  comjnitted  to  gaol  in  default  of  his  paying 
certain  arrears  under  the  said  order,  amounting  to 
£55  10s,  being  the  arrears  of  the  weekly  paymeiit 
far  the  period  of  two  years  seven  weeks— vis.  ^  from 
the  7fch  of  August,  1899,  to  the  2dth  of  September^ 
1901- and  the  appellant  was  imprisoned  accordingly^ 
The  period  of  imprisonment  terminated  on  the  29tE  of 
April,  1902. 


(a.)  Reported  by  Alan  Worn,  Esq.,  Barrister- 
at-Lftw. 
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On  the  3rd  of  December,  1902,  an  information  wfts 
prBf«rred  by  the  reapoadeat  before  the  stipendiary 
magistrata  of  Mertbyr  TydT0>  allagini^  that  the 
pfty^n^atfl  under  the  order  of  the  16th  of  November, 
189S|  were  in  arrear  to  the  amount  of  £18» 

A  warrant  waa  iAined  by  the  magiAtrata  for  the 
apprehension  of  the  appellant^  and  the  appellant  was 
bc-oa^ht  before  him  on  the  6th  of  January^  1003.  It 
wai  aimitted  that  no  payment  had  been  made  by  the 
appellant  after  the  25  th  of  September^  1901,  but  it 
wa«  not  proved  in  what  way  the  sum  oi  £18  wa« 
arriired  aL 

It  was  admitted,  on  behalf  of  the  appellant,  that 
Ito  WM  Uable  to  pay*  and  he  was  in  fact  prepared  to 
pfty  arrears  as  between  the  25tli  o£  September,  1001, 
and  the  4th  of  Deeemberi  1901  (the  dale  of  the  above 
indorsement  on  the  order )j  and  coflts,  if  the  £18  in^ 
dnded  any  part  of  those  arrears* 

It  was  admitted  by  the  respondent  that  she  had 
committed  adultery  since  the  appellant  had  been 
oommLtted  to  prison  on  the  29th  of  January,  1902* 

It  was  oootended  by  the  appellant  that,  upon  proof 
of  the  adultery  of  the  respondent  on  the  27th  of  Bep- 
tumbeTf  llfOli  section  7  of  the  Summary  JurisdiatLon 
(Married  Women)  Aot,  1895,  operated  to  diaaharge 
the  order  of  the  !6th  of  November^  ISHS^  as  from  the 
4th  of  December,  1901 ;  and,  in  the  aiteruatiyei  that 
it  was  the  absolute  duty  of  the  oourt  of  summary 
jurisdiction  at  Abergavenny  to  discharge  the  order, 
and  by  the  i  odor se  men t  on  the  order  the  court  must 
be  taken  as  having  doue  so,  and  that  the  order  was 
therefore  in  law  discharged,  and  that  the  stipendiary 
mai^istrate  had  no  jurisdiction  in  the  matter  of  the 
respondent**  information  in  respect  of  arrears  after 
the  4th  of  December,  190L 

For  the  reipondent  it  was  contended  that  the  ordet 
wm  stall  in  foroe. 

The  magistrate  held  that  the  order  had  not  been, 
and  could  not  be,  discharged  without  an  order  of  the 
Abergavenny  Justices  or  of  the  Probate,  Divoroe, 
and  Admiralty  Division,  and  he  committed  the  appell- 
ant to  prison  for  one  month  unless  the  sum  of  £18 
and  ootti  should  ba  sooner  paid* 

The  question  for  the  opinion  of  the  court  was 
whether  tbis  decision  was  nght  in  law. 

By  the  Summary  Jurisdiction  (Married  Women) 
Act,  1890,  a  6,  it  is  provided  that  no  order  shall  be 
made  under  the  Act  if  it  be  proved  that  the  married 
woman  who  is  apptyiog  has  committed  an  act  of 
adultery,  provided  that  the  husband  has  not  condoned, 
oonniY^d  at,  or  by  his  wilful  neglect  or  misconduct 
conduced  to,  such  act  of  adultery ;  and,  by  section  7, 
if  a  married  woman  upon  whose  application  an  order 
has  been  made  commits  an  act  of  adultery,  such  order 
shall,  upon  proof  thereof*  be  discharged. 

By  section  9  the  payment  of  any  sum  directed  to  he 
uacle  under  the  Act  may  be  enforced  in  the  same  way 
aa  the  payment  of  money  is  enforced  under  an  order 
of  affiliation;  and,  by  section  11  an  appeal  lies  from 
any  order,  or  the  refusal  of  any  order,  to  the  Probate, 
Divorce,  and  Admiralty  Div^ision  of  the  High  Court. 

Rowidl  {Warhurton with  him),  for  the  respondeut.— 
There  is  a  preliminary  objectiofi  to  the  hearing  of  this 
oase*  The  appeal  should  have  been  to  the  Probate 
Dtvision :  Mander$  v,  Mand^n,  [1897]  1  Q,  B,  474. 

[Lord  ALTEHSTOin,  L.C.  J.— We  wiU  hear  the  caae 
befof#  giving  our  decision  on  the  prelimin^y  objec- 
tkau] 

St  O,  LmMngUm^  for  the  appellant*— The  magistrate 
bad  no  power  to  commit  the  appellant*  The  language 
of  seetion  7  is  impezaUTe,  and  as  the  act  of  adultery 
on  the  27th  of  S^tember,  1901,  was  proved,  the 
justices  muat  be  taken  to  hare  discharged  the  order 


RowhII,  for  the  respondent. — The  magistrate  wae 
right  Until  the  order  is  diacharged  it  remains  in 
force,  and  the  appellaut  wai,  therefore^  Uable  to  make 
the  payments.  The  proviso  in  section  6  must  be  read 
into  section  7^ 

LjiihingtQH  replied. 

Lord  ALVERaTOKEp  L.C.J,— With  regard  to  the 
preliminary  point  I  am  clearly  of  opiniLm  that  in  the 
circumstanoes  of  this  case  an  appeal  by  way  of  case 
stated  lies  to  thts  division  of  the  High  Court,  The 
Act  of  IS95  provided  a  new  and  amended  procedure 
for  making  orders  for  the  maiutenance  of  wives,  and 
by  section  9  it  is  enacted  that  the  payment  of  any  sum 
of  money  directed  to  be  paid  by  an  order  andefr  the  Aot 
may  be  enforced  in  the  same  way  as  the  paymeat  of 
money  is  enforced  under  an  order  of  affiliation.  The 
procedure  for  enforcing  payment  is  therefore  regulated 
by  section  4  of  the  Bastardy  Laws  Amendment  Act, 
1872,  which  empowers  magiitrates,  where  an  order 
for  payment  has  not  been  made,  and  no  Hufficient  dis- 
treie  can  be  had,  to  commit  the  defendant  to  prison 
for  any  term  not  exceeding  three  months*  For  the 
respondent,  reliance  is  placed  on  Mander^Vm  Jfan'iera, 
and  it  was  argued  the  appeal  ought  to  be  to  the 
Probate  Dtvision»  but  Manden  v,  Mander$  was  a  case 
of  an  appeal  from  an  order  on  a  husband  for  a  weekly 
payment  made  under  the  Act  of  1895,  wh^ai  in 
thifl  case  the  appellant  is  not  appealing  against  the 
original  order,  bat  from  the  warrant  of  the  magis- 
trate committing  him  to  prison  for  nou -payment^ 
which  is  iisned  under  the  Bastardy  Act*  and  is  not  an 
order  such  as  is  referred  to  in  section  1 1  of  the  Aot  ol 
18&5.  It  ISf  moreover,  quite  dear  that  if  the  question 
iavolTed  in  this  case  had  been  raised  by  cfrtiQrari, 
there  would  have  been  do  objection  to  the  proceed- 
ingfl.  lor  these  reasons  the  preliminary  objectioii 
fails. 

With  r^ard  to  the  substantial  question  raised  by 
the  case,  it  appears  that  in  1898  an  order  was  ma^le 
under  section  4  of  the  Act  of  1895  for  the  payment 
by  the  appellant  to  the  respondent  of  a  weekly  sum 
of  10s.  lu  1901  theapp^ant  had  got  into  arrears 
with  his  payments,  and  a  sum  of  £55  was  owing  by 
him.  He  ascertained  that  the  respondent  had  com- 
mitted an  act  of  adultery,  and  he  applied  to  the 
justices  that  the  order  might  be  discharged  in  accord- 
ance with  section  7  of  the  Act*  The  juitioes  found  that 
the  adultery  was  proved,  and,  in  my  opinion,  it  then 
became  their  d  uty ,  under  section  7  ,to  disoh  arge  the  order. 
What  they  did  was  to  make  an  indorsement  upon  the 
order  in  the  terms  set  out  in  the  case*  I  do  not  know 
what  was  intended  to  be  the  effect  of  that  indorse- 
ment. It  may  be  the  reason  of  it  was  that  the  justices 
desired  to  make  it  clear  that  the  wife's  remedy  was 
to  be  kept  ahve  as  to  arrears  of  payment  which  had 
accrued  due  before  that  date.  But,  however  that  may 
be,  I  am  of  opinion  that  after  the  adultery  had  been 
proved  on  the  4tb  o(  December,  1901,  the  order  ought  to 
have  been  discharged,  and  from  that  date  it  ceased 
to  be  an  effective  order.  The  appellant  was  com- 
mitted to  prison  for  non-payment  in  respect  of  the 
period  before  the  date  of  the  adultery,  and  then  the 
present  proceedings ,  in  which  a  sum  of  £1S  wat 
claimed,  were  instituted,  and  a  committal  order  was 
made.  The  appellant  offered  to  pay  so  much  of  that 
sum  ai  represented  the  arrears  up  to  the  4th  of  Decem- 
ber, l&Ol,  the  date  of  the  adjudication  as  to  the  wife*s 
adidtery,  and  in  my  opinion  he  was  not  liable  to  pay 
anythmg  after  that  date.  The  magistrate  had,  there* 
fore,  no  power  to  send  him  to  prison  for  non-payment 
of  the  £18,  and  this  appeal  must  be  allowed* 

Wnxs,  J.— I  am  of  the  same  opinion*  With  regard 
to  the  prelimin&ry  objection  the  matter  stands  thns : 
Orders  for  payment  made  under  the  Act  of  1895  ^e, 
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by  ■«o*i<sE  ^f  to  be  tnforoed  in  the  i&me  way  as 
affiUfttioa  ordera^  and  on  lookiDg  at  lection  4  of  the 
Baatardy  Lawa  Amendmeot  Act,  1872,  ona  seei  what 
the  prooedtire  ia.  Ther«fom,  an  order  of  committal 
for  noQ -payment  la  not  aa  order  made  under  the  Act 
of  189a,  and  ianot  one  to  which  iection  11  of  that  Acst 
applies.  It  itands  on  the  same  footing  ai  an  order  of 
oommittal  made  in  an  ordinary  affiliation  caae*  That 
order  ii,  of  conrae,  subject  to  the  Sammary  Jariadie- 
Mon  Aofe,  1857,  s*  2,  and  the  Summary  Juriadictioa 
Act,  1879,  t.  33j  which  give  jiutices  power  to  atate  a 
case  after  the  determination  of  any  information  or 
oomplaiiit.  The  pro™ioiifl  are  by  aeotioa  54  of  the 
latter  Act  made  ap&oifically  applioable  to  sumt  dae  on 
affiliation  orders  or  on  orders  enforceable  aa  affiliation 
orders.  The  magistrate  had,  ttierefore,  jntisdiotion  to 
state  this  oaae. 

As  to  the  main  question  it  is  clear  there  is  no 
powet  to  order  a  committal  for  non-payment  of 
the  weekly  anm  after  adultery  on  the  part  of 
the  wife  has  been  proved.  I  do  not  mean  to 
say  the  respondent  waa  not  entitled  to  recover 
airears  in  respect  of  the  period  between  the  date 
when  the  adultery  waa  committed,  and  the  date  when 
the  order  ought  to  have  been  disoharged,  but  the  aum 
of  £18,  for  the  recovery  of  whieh  theae  proceedings 
were  instituted,  covered  more  than  that  period,  and  the 
magistrate,  therefore,  had  no  power,  in  the  ciroum- 
stanoas  of  this  case,  to  tend  tUt  appellant  to  prison 
for  non-payment  of  the  aum  of  £18.  If  the  caae  had 
QOme  before  the  court  on  application  for  urtioran, 
there  can  be  no  question  but  that  the  warrant  of 
committal  would  have  been  quashed* 

Cbakwjsll,  J.— I  agree.  The  only  point  of  sub^ 
stance  which  has  been  rsiaed  on  behalf  of  the 
respondent  is  whether  conduct  hy  a  husbind  con- 
ducing to  his  wife's  adultery  hae  the  efifect  of  pre- 
venting the  husband  from  obtaiuing  the  disoharge  of 
the  order,  in  the  same  way  as  such  oonduot  before 
an  order  prevents  the  huaband  from  relying  on  the 
adultery  as  a  reason  why  an  order  should  not  be  made. 
In  my  opinion  it  would  be  impossible  to  adopt  such 
a  comtruction  of  section  7«  The  proviso  in  section  6 
cannot  be  read  into  section  7.  That  being  so,  the 
appellant  ceased  to  be  liable  to  continue  the  payment 
alter  the  adultery  was  proved.  The  other  questions 
are  simply  matters  of  form* 

Appeal  (dlcwtd^ 

Solicitors  for  the  appellant,  Bell,  Brodrick,  ifc  (Traw, 
for  C.  it  W.  Kemhok,  Aberdare. 

Solicitor  for  the  respondent,  if*  A,  8im$,  for 
Fowdl  tfe  Eui/ha,  Brynmawf  * 


IN  BANKETTPTOr. 


(Wright,' J.)  i  J'^y  1*'  20,  27,  1903. 

In  re  SLOBODrNBKT, 
i?^  parU  MOOBE  (TeustEE).  (fl.) 
Bafikrupk}j--Tmn4/er  by  the  hankrupt  of  h(g  own  and 
amdher  bmheas  to  a  limited  compant/—Rdaiiori  back 
qf  trusUt's  Uik—RighU  of  dtfbejituTt-hoi^kr$—Bfink' 
rnplctf  Act,  ia83  (46  t£  47  Fid.  c,  62},  «.  4,  mb^sedwn 
1  (b);  $g,  43.  44,  49^13  EHz,  c.  6. 

TAc  hankrttpt  tmmferred  all  his  own  aisets  ami  a 
fcusinesi  vihich  he  had  agreed  to  purcltoAe  from  aiuAh^ 
tmder  named  Mdtmky,  within  three  monihs  qf  his  bank- 
ruptci/,  til  a  limits  compant/  in  cnnstd^ation  of  ahares 
ami    dehmttire*,   leaving    himself   mddltd    with    dehU 

(a.)  B«ported  by  P,  11  PmAFOra,  Esq-»  Banifter- 
ftt'Law. 


umounting  to  over  £13,000  m^  no  mmns  of  paying  for 
them^ 

Field,  that  the  transfer  itpcw  void  m  an  ocf  of  iMtnk~ 
ruptmf,  and  that  the  trustee  was  enHUed  to  the  a§seU  of 
the  cf>mp($ni/,  subject  to  the  righk  {if  any)  of  the 
debenture- holders* 

Thf  debentures  in  the  compantf  had,  hij  diredton  of  ike 
bankrupt,  been  allotted  at  /oUowa  :  18  to  the  debtor  ; 
30  io  one  NeviU,  who  Itad  €asisted  the  bankrupt  in  trmns- 
f erring  his  assets  to  the  eompamf  :  30  to  Melineky^  in 
payment  for  his  business  ;  7  to  Brodsky^a  erediior;  and 
i&  to  Zissdmant  another  creditor  of  the  bfinkrupi.  After 
the  bankruptcy  the  two  last  debenture^holders  sold  their 
dt:heHtares  to  Brrmtem  and  Levartofsky  for  sums  fttr 
below  their  face  value,  Bernstein  and  Lemtrtofsky  kasw 
of  the  bat^uptcy,  but  made  no  inquirimv 

Heldf  that  Melinsky's  debetdures  toere  a  charge  upon 
the  property  of  the  company  now  vested  in  the  trustee^ 
but  thitt  Nt^vill  was  not  entitled  to  any  eliarge  because  ke 
had  notice  of  the  hankrarpfs  frauds  nor  Bernst^  and 
Levartofskyt  because,  knowing  ufhat  they  did^  they  &agki 
not  tty  have  purehased  their  debentures  at  an  underv^ne 
Without  inquiry* 

Motion  by  the  trustee  to  set  aude  the  transfer  of 
the  debtor^s  bnsineas  to  a  limited  company. 

The  bankrupt^  J.  L.  Slobodinaky,  carried  on 
bosineos  as  a  tobacconiat  at  (53,  High -street,  White- 
chapeli  and  other  premises. 

In  October^  1902,  he  formed  the  plan  of  turning 
his  bniiness  into  a  limited  company,  and  from  that 
time  onward  to  the  middle  of  December  he  bought 
unusually  large  quantities  of  stock  on  credit.  He 
aUo,  on  the  2  7th  of  Ddtober,  entered  into  an  agree- 
ment to  buy  the  bueiness  of  another  tobacoonist 
named  Melinsky  for  £4^400  in  oaih  or  bilk*  the  con- 
tract to  be  completed  on  the  1st  of  December. 
Another  tobacconist  named  Nevill  agreed  to  act  m 
the  banlHTipt's  agent  in  carrying  out  the  transfer  to 
the  proposed  company. 

On  the  If^th  of  December  the  company  waa  regis- 
tered as  the  J,  L.  8-  Tobacco  Co,  (Limited),  with  a 
capital  of  £25,000  in  one  pound  shares*  the  registered 
oflfices  being  at  58,  High- street,  Whitechapel* 

T&e  tint  meeting  was  held  upon  the  22nd  of 
December,  when  the  bankrupt,  NeviU,  Melinsky,  and 
two  nominees  of  the  bankrupt,  Fowler  and  Felgate, 
were  appointed  directors,  and  the  bankrupt  warn 
elfcted  chairman.  The  bankrupt's  contract  to  buy 
Mdlineky^a  business  waa  read  and  approved,  a^  were 
also  two  agreements,  one  being  for  the  sale  &i  the 
bankrupt's  business  and  the  benefit  of  the  contract  to 
buy  Meliaaky*a  business  to  Nevill,  the  other  for  the 
sale  by  Nevill  of  the  same  assets  to  the  company. 

The  purchase  price  waa  fixed  at  £32.539,  payable 
£400  in  cash,  £10,000  in  debentures  to  be  allotted  to 
the  bankrupt  and  his  nomineea,  and  22,130  fully  paid- 
np  shares  to  be  allotted  to  the  bankrupt. 

A  meeting  of  the  directOTS  was  held  later  on  In  tha 
same  day,  when  Nevill* a  contract  with  the  compiay 
was  eesled,  also  the  assignment  of  the  bankrupts 
book  debts  and  business  to  the  company,  and  a  con- 
tract between  the  company  and  Nevill  for  the  issue 
of  the  agreed  aharci,  A  aeries  of  100  debenturea  of 
£100  eaan  was  also  created. 

On  the  23rd  of  December,  22.139  ahares  were  iasned 
as  fully-paid  to  the  debtor,  and  the  100  debentozQi 
were  issued  a«  foUowB  : — 

7  to  Brodaky 
15  to  Zisselman 
30  to  Nevill 
30  to  Melinsky 
U  to  the  bankrupt 
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Hi^H  CoxmTn 


Ijr  BE  SLOBOBnraKY. 


High  Goubt. 


i 


Bvodskj  And  ZUidlmftn  were  creditors  of  the 
btto^Tiptf  Navill  got  his  debentnrei  as  pajm^Dt 
fof  thf)  Bervices  he  was  alleged  to  have  randered^ 
KQd  MaUtiBky's  debeDturea  were  in  part  pajtaaot  for 
Mb  humma.  About  665  ahar««  in  the  oompan^  were 
pri'vatflly  iubsoribed  aad  paid  for  in  cash, 

The  result  of  the  transactions  above  narrated  wa« 
that  the  builcniptj  having  transferred  everytbtug  he 
pootassed  to  the  company ,  wa^  left  without  any 
m#atia  of  paying  Ms  trade  or  private  debtd«  whtch 
amounted  together  to  over  £1S,000>  Aooordtngly  he 
i>ftlled  a  meeting  of  his  creditors  on  the  29th  o! 
December*  thui  committing  an  aot  of  bankruptcy, 
tipoQ  which  a  receiving  order  waa  made  on  the  20th 
of  February .  On  the  9ih  of  March  ZtMelman  sold 
Mi  fifteen  debenturtii  to  Bernstein  tot  £500,  and 
Bf  od»ky  sold  hia  seven  debentures  to  Levartofsky  for 
£300,  The  present  motion  by  the  trustee  was  against 
the  J.  L.  S.  Tobwco  Co.  (Limited],  Nevili,  Meliuak;, 
Bernstein  f  and  Levartofakyt  aud  claimed  aU  the  asiets 
traiuferred  by  the  bankrupt  and  Nevill  to  the  com* 
pany^  free  from  any  incumbrance  by  virtue  of  the 
debentures. 

E«ed,  K.G.t  and  Wa€e,  for  the  trustee* — The  transfer 
to  the  company  was  clearly  a  fraud  on  creditors ;  the 
debtor  got  rid  of  all  Ms  assets  and  retained  all  his 
debu^  In  such  a  cafe  the  traQsferee&  have  to  show 
that  they  were  purehasers  in  gooi  faitb*  Ex  parte 
Schulte,  £nrr.  MaUuh\  22  W,  E,  4G2.  L,  E.9  Gh,4t)!)  \ 
In  re  Juh^s,  50  W,  R,  500,  [1902]  2  K*  B,  58,  In  this 
case  the  oompany  was  not  deaLiog  in  good  faith  with 
the  bankrupt ;  it  was  a  mare  sham  created  b^  the 
bankrupt,  and  the  prinoiple  of  In  re  ffirih,  E£  parte 
The  OffitM  Eeceiifer,  47  W*  E.  2*3,  [1899]  I  Q.  B.Oia, 
vid  \VhifiUeff*9  Trustee  v,  Whmttey  (Limikd)^  85  L,  T. 
491*  50  W.  B.  Dig,  12,  applies, 

Macnagiden^  KM.t  and  Ktnyon  Patk^rt  for  the 
compaoy* — Tcis  is  not  aahim  camping  like  that  in 
[n  rt  /TiVI/i,  This  u  a  real  compiny  formed  by  the 
amalgamation  of  two  businesses,  and  there  are  forty- 
leven  members  of  the  public  holding  665  shares  in 
the  company.  Nor  is  there  any  evidence  that  the 
company  had  uotice  that  the  debtor  eoutcmplated 
any  fraud.  The  fact  of  one  or  two  directors  having 
notice  la  not  enough  :  In  re  Mar$e%U€9  d'  Co,,  L*  E.  9 
Chp  16L  The  debenturea  were  not  gifts,  but  were 
allotted  as  paytnents  for  services  rendered  or  other 
obligationa  iucuned  by  the  bankrupt. 

M*  Lik&h,  K^Ct  and  Carringtont  for  Meliusky, — It 
If  dear  that  Melinsky^s  debentures  ought  not  to  be 
tifepfe  away^  he  trinaf erred  a  valuable  buainess  to  the 
bankrupt  which  the  company  now  has  and  got  his 
debciitiifiei  in  payment  for  it.  There  is  no  suggestion 
IJbat  he  had  notice  of  or  waa  party  to  any  fraud. 

Damkvfefiif  K.C.,  and  Ward  Culdridgc^  for  NevilL 

Muif  Mackenzie ,  for  Bernstein^ 

E*  Clayton,  for  Levartofaky* 

R^t  M.C*,  in  reply. 

WeiOht,  J*— I  think  it  clear  that  a  fraud  both 
te^l  ax^d  moral  has  been  oommitted  by  the  bankrupt, 
who  formed  the  design  to  buy  largti  quantities  of 
■took  on  credit  witb  the  oh j  eat  of  forming  a  com- 
pttay.  That  was  a  fraud,  for  the  debenturea  and  shares 
of  we  ootnpany  were  no  equivaleut  to  the  creditorw 
for  the  book  debts  aud  stock  of  the  business  which 
b*7e  bean  aisigned  to  the  company.  But  I  am  not 
pirepared  to  hold  that  the  company  is  in  all  respeott  a 
ah  am  company »  because  there  are  some  hmid  fide 
lihAreholders  holdtog  some  600  shares,  and  it  also 
■eema  to  me  that  Meliniky*s  business  was  a  fconi  fide 
boffineas  and  was  sold  in  good  f  ^ith  to  the  company.  I 
am  sure  that  I  ought  not  to  hold  the  tranaaotioa  void 


under  the  statute  of  Elizabeth,  but  I  am  not  asked 
to  deal  with  the  case  upon  that  footing,  and  I  think 
the  trustee  is  entitled  to  succeed  under  tbe  bankrui>tcy 
laws.  The  transfer  of  the  bankrupt's  entire  business 
and  asseta  to  the  company  on  the  22nd  of  December 
waa  a  fraudulent  act  of  bankruptcy,  and  the  true  tee*  s 
title  relates  bi^k  to  that  date.  Then  oan  the  com- 
pany be  said  to  have  had  notice  of  the  fraud  P  X 
have  come  to  tbe  conclusion  that  the  company  in  its 
inoeption  and  first  formation  was  81obodinsky,  aud 
was  brought  into  existence  by  him  with  the  sole 
object  of  committing  the  fraud.  The  ftr«t  tu^o 
directors  were,  in  my  opinion,  his  nominees,  and  Mark 
He vil  I  was  bis  agen  t.  He  held  nearl  y  all  the  share  capi  tal 
and  deheutures  of  tbe  company  and  at  the  first  meeting 
of  the  two  directors  on  the  22nd  of  Deeember  they 
acted  as  bis  nominee*  and  were  entirely  in  his  interest. 
If  that  does  not  amount  to  notice  to  the  company  I  do 
not  know  what  does.  Further,  I  think  that  they  knew 
that,  under  the  agreements,  all  the  assets  of  the 
bankrupt  were  being  taken  over  by  the  company^ 
leaving  him  with  aU  his  debts  unprovided  for,  and  I 
think  that  put  them  on  some  inquiry  as  to  whether  he 
had  any  means  of  meeting  these  debts.  The  trans ao- 
tion  as  hetweeu  the  trustee  and  the  com  pan  y  must  he 
a^t  aside  without  prejudice  and  subject  to  the  rights, 
if  any,  of  the  debeuture-holders.  That  point  is  left 
open  for  future  argument  and  I  express  no  opinion 
upon  it.    The  company  must  pay  the  trustee*a  costs. 

July  20, — The  motion  was  further  heard.  Bern* 
stein  and  Levartof^ky  admitted  under  cross-examina^ 
lion  that  Slohodinsity  had  transferred  all  his  assets  to 
the  company,  and  that  be  was  bankrupt,  and  that 
they  bought  the  debenturea  without  making  any 
inquiries  HP 

The  same  oouniel  appeared  and  argued  at  on  the 
former  hearing. 

Judgment  was  reserved. 

July  27.— Wright,  J.,  after  itatmg  the  facta, 
continuod  :  I  have  already  declared  the  transfer  of 
this  huainesa  to  the  J.  L.  8*  Co.  (Limited)  to  be 
fraudulent,  and  oonaequently  void  against  the  trustee. 
It  now  remains  for  me  to  decide  ttie  claims  of  the 
debenture -holders,  and  as  to  all  of  them  except 
Uelinsk^,  it  might  be  enough  to  say  that  the  deben- 
tures, being  merely  a  general  charge  over  the  assets  of 
this  oompauy,  would  not  attEbch  to  any  property  which 
tama  out  not  to  have  been  the  property  of  the 
company.  As  to  Melinsky,  there  waa  no  imputation 
of  mala  fides  against  him,  and  he  undoubtedly  trans- 
ferred a  valuable  buaineaa  to  tbe  company.  He 
origically  contracted  to  soil  the  business  to  the  bank- 
rupt on  the  27th  of  October,  1902,  before  any  act  of 
batikraptoy  had  b'^en  committed^  and  before  the 
period  of  relation  back.  The  couiideration  originally 
agreed  was  £4,400  in  cash  or  bUls,  whioh  was  after- 
wards altered  to  £400  in  cash  and  debentures  in  the 
company  of  the  nominal  value  of  £-3,000.  He  com- 
pleted the  transfer  upon  the  22ud  of  December  without 
notice  of  any  act  of  bankruptcy,  and  I  hold  that  he  is 
entitled  to  the  protection  afforded  by  section  49  of 
the  Bankruptcy  Act,  1^33.  He  has  therefore  a  charge 
on  the  proceeds,  but  of  course  he  cannot  get  back 
both  his  estate  and  the  price  ;  he  is  entitled  either  to 
get  haok  from  the  trustee  the  estate  which  he  trans- 
ferred to  the  compauy  or,  if  he  gives  up  his  estate,  to 
rank  on  his  debentures  against  the  bankrupt's  estate 
for  any  deficiency  which  he  ia  unable  to  recover  from 
the  company's  assets,  and  the  trustee's  tide  must  be 
declared  to  he  subject  to  hta  charge  from  that 
df^&cieucy,  if  any^  if  the  sale  to  the  company  ia 
affirmed,  Aa  to  Nevill,  I  hold  that  he  is  not  entitled 
to  his  debentures ;  he  gave  no  real  coneideration  for 
them  and  never  rendered    any  serious  or  valuable 
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for  them.  He  mntt  also  be  regarded  as 
hftTing  taken  them  with  fall  knowledge  of  Slobo- 
dinsky's  position,  and  could  not  in  any  case  be 
entitled  to  the  protection  of  section  49. 

The   remaining  debenture-holders,  Bernstein  and 
Levartofsky,     purchased    tiieir     debentures     from 
nominees  of  the  bankrupt  for  much  below  their  face 
value,  and  with  the  knowledge  tiliat  the  debentures 
purported  to  cover  Slobodinsky's  estate,  and  that  he 
was  a  bankrupt.     The  knowledge   of   these   facts 
should  have  put  them  upon  inquiry,  they  are  not  the 
kind  of  purchasers  that  a  court   of   equit^r    would 
assist.     It  is  admitted  that  they  are  not  within  the 
terms   of   section  49   as  they  did  not   take   from 
Slobodinsky,  but  it  is  said  tiiat  an  exception  from  the 
trustee's  titie  by  relation  back  must  oe  allowed  on 
general     principles     to     purchasers     for      value 
whether  immediate  or  secondary.    The  facts  which 
I   have     stated   appear   to   be    enongh   to  dispose 
of    any    contention    of    tiiat    kind    in   this   case. 
It  may  be  that  although  section  49  in  its   terms 
protects  only  those  alienees  who  have  taken  immedi- 
ately from  the  debtor,  some  degree  of   protection 
may    be   supplied  on  grounds  of  equity  even  to 
secondary  ahenees.    In  case  of  settiements   avoided 
under  the  statute  of  Elizabeth,  or  under  section  47 
of  the  Bankruptoy  Act  of  1883,  it  has  been  found 
possible  even  at  law  to  protect  persons  who,  before 
the  occasion  for  avoiding  a  settiement  has  arisen,  have 
become  purchasers  or  incumbrancers  for  value  with- 
out notice  of  grounds  for  avoiduice.   There  is  much 
prreater  difficulty  in  cases  like  those  which  are  now 
m  question,  where  the  trustee's   titie  is  established 
by  relation  back  and  the  statute  contains  no  applio- 
able   exception.    It  is  indeed  sufficient  to  refer  to 
cases  like  C(ypland  v.  Siein,  8  T.  B.  199.  and  Nunes 
V.  CarkTt  L.  B.  1  P.  C.  342.  349,  in  order  to  show 
that  an  alienee  however  innocent  was  not   aided  at 
law  except  in  the  cases  specified  by  the  statutes  for 
the  time  being  in  force.    Equity,  however,  did  not 
altogether  refuse   relief:    see  Ahery    v.     WUliams^ 
1  Yem,  27;    Collett  v.   De    Gols,   Oas.  t.  Talb.  65; 
Latouehe  v.  Lord  Dunsany,  1  Soh.  &  Lef.  137,  152 ; 
Wilhes  V.  BodingUm,  2  Yem.  509 ;   and  it   may   be 
that  at  the  present  day  it  would  be  right  to  apply 
or  even  extend  the  equitable  doctrine.    That,  how- 
ever, could  only  be  done  in  favour  of  a  purchaser 
whose  titie   is  without  stain,  and  certainly  not  in 
cases  like  those  which  are  now  in  question ;  nor  in 
any  case  could  the  purchaser  be  protected  on  equitable 
grounds  to  an  extent  beyond  tiie  real  ualue  of  what 
he  paid  or  gave  as  the  consideraaion  of  his  purchase : 
see  the  cases  last  cited. 

Melinsky  will  add  his  costs  to  any  security  he 
may  have.  Each  of  the  other  respondents  Kevfll, 
Benistein,  and  Levartofsky,  will  pay  the  costs  of  his 
own  part  of  this  further  hearing  of  the  motion* 

Solicitors  for  the  trustee,  Trovfer,  StUl,  dh  Co. 

Solicitors  for  the  respondents,  Bdlph  Baphad  & 
Co,;  Sufeetland  &  Oreenhill;  W*  H.  Lane;  Eyman, 
lioacs.  Jb  Letois, 


|QOU0f  Of  l4^r)l0. 

&S:dtt  Aug.  7.  1908. 

CiTT  OF  London  Eleotbio  Liohtino  Go.  tr. 
London  Oobpobation.  (a) 

Metropolia^Contract  between  members  of  the  corporation 

and  a  company— Interest  of  a  member  as  shareholder 

— **  Interested  or  concerned  in  any  company** — City 

of  London  Sewers  Act,  1848  (11  <fe  12  Vict.  c.  dxiii.), 

s,  ^2— City  of  London  Sewers  Act,  1851,  «.  53. 

TJie  42nd  section  of  tJie  City  of  London  Sewers  Ad, 

1848,  provides  that  any  contract  entered  into  {by  €nuf 

commissioner  of  sewers  or  member  of  the  corporation,  by 

or  on  behalf  of  the  commissioners,  who  is  **  directly  or 

indirectly  interested  or  concerned  "  therein  shall  be  void. 

The  prohibition  of  such  contracts  extends  to  the  oom 

where  members  of  the  corporation  are  shareholders  in 

a  company  at  the  time  when  the  contract  with  the  City 

Corporation  is  entered  into,  but  does  not  apply  where 

members  subsequently  become  shareholders  in  a  company 

to  which  the  contract  is  transferred. 

DecUion  of  the  Court  of  Appeal  (49  W.  E.  306, 
[1901]  1  Ch.  602)  affirmed. 

Oross-appeals  from  orders  of  the  Oourt  of  Appeal 
(Bigby,  Yaughan  Willianu,  and  Stirling,  L.JJ.). 

The  whole  question  turned  on  the  construction  of 
the  42nd  section  of  the  City  of  London  Sewers  Act, 
1848. 

In  this  action  the  appellants  claimed  a  dedaratioo 
that  three  several  agreements— (1)  dated  the  19tii  of 
May,  1890,  and  macte  between  the  Brush  Electrical 
Engineerioff  Go.  (Limited)  (hereinafter  galled  tiie 
"  Brudi  Go/*),  of  the  one  part,  and  the  Oommissionen 
of  Sewers  of  the  City  of  London  (hereinafter  called  the 
**  Commissioners  of  Sewers  *')  of  the  other  part;  f2) 
dated  the  28th  of  May,  1890,  and  made  between  tiie 
Laing  Wharton  and  Down  Construction  Syndicate 
(limited)  (hereinafter  called  the  *<  Laing  Syndicate**), 
of  the  one  part,  and  the  Commissioners  of  Sewers  of 
the  other  (Murt ;  and  (3)  dated  the  5th  of  Fefaruiry, 
1891,  and  made  between  the  Brush  Co.  of  the  one 
part,  and  the  Commissioners  of  Sewers  of  the  other 
part-— were  valid  and  subsisting,  and  that  tiie 
defendants  were  bound  by  the  same. 

The  facts  of  the  case  are  given  in  the  report  below, 
and  diortly  in  the  judgments,  where  the  42nd  section 
is  set  out. 

Cripps,  K.C.,  and  RoshiU,  K.C.,  for  the  company. 

Lawson  Walton,  K.O.,  and  Danckwerts,  K,C.  {A.  J. 
Walter  with  them),  for  tiie  corporation. 

.Earl  of  Halsbxtbt,  L.C.— In  this  case  a  dedaratioa 
is  sought  to  establish  the  validity  of  three  contracts, 
enter^  into  between  the  City  of  London  Electric 
Lighting  Co.  (Limited)  and  the  mayor  and  commonalty 
and  citizens  of  the  (My  of  London,  and  the  questioii 
sought  ,to  be  raised  by  the  parties  is  whether  or  not 
the  contracts,  or  aojr  of  them,  entered  into  between 
them  are  valid  and  binding  on  the  defendants.  The 
defendants  have  repudiated  them,  not,  as  I  under- 
stand, that  they  have  an^  objection  to  the  substance 
of  the  contracts,  but  bans  advised  by  counsel  that 
the  contracts  were  invalid  &ey  felt  bomid  to  test  tiiat 
question  in  a  court  of  law.  FarweU,  J.,  before  whom 
tne  question  came,  was  of  opinion  that  they  were 
valid.  The  Court  of  Appeal  has  declared  two  of  them 
to  be  invalid,  allowing  uie  third  to  stand. 

The  whole  question  turns  upon  section  42  of  the 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 
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Lcmdon  Sowers  Act,  1848,  whidi  provide!  **  that  no 
p^ifon  beiog  a  oommiBiioiieT  or  a  member  of  the 
oourt  of  AldercDen  or  of  the  common  council  of  the 
citj,  AhAU  be  dicecUy  or  indirectly  in  tares  ted  ct  can- 
cerned  in  any  contract  which  shall  be  made  or 
entered  into  by  or  on  behall  of  the  oommiaatoners^  for 
the  exeoatioQ  of  any  workt  by  this  Aot  directed  or 
authorized  to  be  done  or  executed,  or  for  farmshing 
material  a  or  labour  of  for  any  oth#r  matter  or  thing 
wha.tsoe7er,  upon  pain  that  every  inch  contract  ahall 
be  xmll  and  void,  and  that  the  person  who,  being  a 
oommiiwoner  or  a  member  of  the  said  court  of  alder- 
men or  of  the  common  council,  ah  ail  be  ao  intereated 
or  conoemed  iJiereint  ahall  for  e^ery  tnoh  offence 
forfeit  and  pay  the  aom  of  £100  to  any  person  who 
shall  sue  for  the  aamt,  to  be  recovered  in  any  of  the 
superior  courts,  by  action  of  debt  or  on  the  cose/' 

At  the  date  of  the  oontraot  there  were  shareholders 
amoftg  the  commissioDers,  alderman,  and  common 
oouDf^imeQ  in  the  pt^ntiff  company ;  and  I  bo  far 
agree  with  Farwell,  J. ,  that  I  think  the  tirst  tiling  to 
see  is  whether  the  Act  of  FarUament  ia  clear  or  is 
fairly  auactptible  of  two  citiatruotiona ;  but  I  regret 
to  have  to  add  that  I  think  it  is  clear  and  is  not  fatrly 
tQ«O0ptible  of  two  coostractionB.  In  a  very  ingenious 
and  ^borate  jndinn^nt  the  learned  judge  decides  in 
favour  of  the  validity  of  the  contractu  in  question 
npcKD  the  ground  that  they  are  not  what  he  calla 
*  *  ODnstruc^ioQ  **  contracts  ;  but  I  am  unable  to  concur 
with  the  view  that  the  sectioD  ia  only  applicable  to 
construction  oontrtots.  If  snob  a  distioction  can  at 
all  be  made,  the  disquaUSeation  under  the  statute 
which  I  have  <|uot6d  doei  not  apply. 

The  mayor  and  corporation  of  the  dty  are  now 
(«mce  1897}  in  the  place  of  those  who  at  the  date  of 
the  oontraot  were  the  Oommission^ra  of  Saweri  o!  the 
City.  By  the  Act  of  1897  all  their  duties  and  liabili- 
tiea  are  now  vested  in  the  city  itself «  That  the 
aldermen,  commissioners^  and  common  connciimen 
have  a  diaquailfjring  interest  in  the  contracting  com' 
panies  cannot  be  denied  unleas  the  distinction  insisted 
on  by  the  learned  judge  can  be  made  out.  In  respect 
of  two  of  the  thr«e  oontracta  it  i^  admitted  that  a 
common  ooancU.inan,  a  commissioQer  of  sewers,  and  a 
Lord  Mayor  for  the  time  being,  in  that  character 
both  an  alderman  and  e^  q^iO'CommiMioner,  were 
shareholders ;  and  in  respect  of  those  two  contracts, 
heartily  ai  I  regret  the  conclusion  at  which  I  mm 
forced  to  come,  I  cannot  doubt  that  these  oonlraets 
by  reason  thereof  are  invalid.  I  have  striven  to 
atcape  the  strm^ency  of  the  language ^  since  I  think 
that  no  one  will  doubt  that  the  contracts  were  fair  If 
Aod  properly  made  with  a  due  regard  to  the  public 
Intmit ;  but  I  cannot  escape  from  the  language  of 
the  etatntiu  It  is,  to  my  mind,  too  clear  to  enable 
me  to  adopt  the  subtle  reasoning  of  the  learaed  judge 
belo  w>  The  distinction  which  the  learned  j  edge  has  du- 
oovered  may  justly  be  made  in  this  respect— that  some 
of  the  contracts  undoubtedly  are  oonstruction 
cootractfl,  and  some  of  them  are  not;  but 
thd  defect  of  the  reiaoning  I  think  con  a  Lata  in  this-^ 
that  the  distinction  which  the  learned  judge  hu 
diecovered  ia  one  not  made  by  the  statute.  The 
words  are  **  directly  or  indirectly  interested  or 
connected  in  any  contract  which  shall  be 
made  or  entered  into  by  or  on  behalf  of  the  com- 
missioners for  the  execution  of  any  works  by  thia  Act 
dif tetad  or  authorized  to  be  done  or  executed,  or  for 
funUablng  materials  or  labour  or  for  any  other  matter 
or  thing  what  ice  ver."  I  am  unable  to  interpose  any 
qnalifioatioiL  Looking  at  the  language  of  the 
statute  and  the  object  and  the  policy  which  appkrently 
dictated  it,  I  cannot  doubt  that  it  meant  what  I  think 
k  has  said  in  plain  terms*  It  teem^  to  me  that  the 
oot^acti  are  contracts,  interest  in  which  is  prohibited 


by  the  contracting  partiea ;  among  other  things  It  is 
a  oontraot  made  or  entered  into  by  or  on  behalf  of 
the  oommisaioners  for  any  matter  or  thing  whataoever, 
and  in  addition  to  contracts  for  the  execution  of 
works  or  for  furniahiDg  materials*  I  am  nnable  to 
get  over  the  atricgency  of  these  wgrdi,  and  I  muat 
hold  them  to  be  applicable  to  the  two  contracts  in 
respect  of  which  Farwell,  J.,  held  them  to  be  valid. 

With  reapect  to  the  third  contract,  I  agree  with 
Stirling,  hJ^t  that  a  different  question  aiiaea  where 
at  the  time  of  the  making  of  the  contract  no  oom- 
miaaioner,  alderman,  or  common  oouocilman  was  a 
shareholder ;  and  I  agree  with  him  that  imder  the 
circumstances  stated  in  detail  by  the  learned  judge 
the  contract  has  not  become  invalid  because,  at  a 
subsequent  date,  several  commissioners,  aldermen, 
and  common  coun oilmen  became  shareholder s«  The 
result  ia  that  I  tMnk  the  judgment  of  the  C!ourt  of 
Appeal  is  right,  and  that  this  appeal  ought  to  be 
diamisaed  with  co8ta>  and  I  move  youi  lordships 
aooordingly. 

Lord  Bayky^ — The  judgment  of  Far  well,  J.^  in 
this  case  ia  basdd  on  the  division  which  he  thought 
was  to  be  found  in  the  Act  of  1&43  of  the  contracts 
authorised  by  that  Act  into  two  clasa^'B  or  categories, 
Ou9  class  of  contracts  he  called  **  construction  con* 
tracts,"  and  he  considered  that  the  provisions  of 
seotion  i2  related  only  to  contracts  of  that  character. 
The  phrase  "  construction  contracts,''  as  used  by  the 
learned  judge,  has  a  very  elaatic  meaning,  for  it 
includes  contracts  for  supply  of  materials  or  labour. 
The  dtatinction,  as  stated  by  him,  was  between  con* 
tracts  for  the  execution  of  works  or  supply  of 
materials  to  the  city  which  wiH  become  their  own 
property,  and  contracts  for  aopply  of  such  thinga  as 
water,  gas,  or  other  illuminants  by  persons  owning 
the  works  from  which  the  supply  is  derived;  and 
these  oonb^cts  he  calls  *'ooniracts  of  supply,"  I 
must  confess  that,  in  my  opinion,  this  division  of 
contracts  is  not  warranted  by  anything  in  the  Act  of 
1848,  and  is  purely  fanciful  and  arbitrary,  and  in  fact 
there  is  no  real  dilTerence  for  legal  purposes  between 
the  two  classes  of  coutracts*  Ga«,  electrii^ity^  and 
water  are  aU  of  them,  it  is  true,  tea  qutE  ipm  usu. 
condummunti£r,  but  ao  are  materials  for  road^making 
or  paving,  although  the  rats  of  consumption  is  tome'- 
what  slower* 

Following  out  hie  theory  of  two  classes  of  con- 
tracts, the  learned  judge  holds  that  section  33 
applies  only  to  what  he  ^Is  oonatr notion  contracts, 
and  that  the  words  "or  for  any  other  matters  or 
things  whatsoever  nec^aasry  for  enabling  them  to 
carry  the  purposes  of  this  Act  into  full  and  complete 
effect "  are  to  be  read  as  fjusdem  generis  with  the  pre- 
ceding words.  The  words  which  follow  requiring 
every  contract  to  be  in  writing,  and  to  specify  the 
works  to  be  done  and  the  material  or  labour  to  bs 
furnished,  and  the  prices  to  be  paid  for  the  same^  do, 
1  think,  lend  some  support  to  the  view— if  it  were 
possible  (which,  in  my  opinion,  it  is  not)  to  in d  a 
gmuB  which  woidd  embrace  contracts  for  the  snpply  of 
paving-atones  and  road  material  and  exclude  contracts 
for  the  supply  of  ga^,  electricity^,  or  water*  I  thinki 
however^  that  it  is  quite  inadmissible  to  out  down  or 
reatriot  the  generality  of  the  very  large  words  which 
I  have  quoted*  I  agree  with  Higby*  L.J.,  that  one 
can  hardly  imagine  words  better  ollculated  to  exclude 
any  ejti^dejn  yeneri«  constructioa  Farwell,  J.,  thought 
that  ae<*ion  1  lf5  alone  gave  the  power  to  make  con* 
tracts  for  lighting  the  streets,  I  do  not  so  read  the 
Act.  I  think  the  power  to  contract  is  conferred  on 
the  commissioDers  by  section  20,  and  the  meaning  of 
section  116  is  that,  instead  of  doing  the  work  of 
lighting  the  streets  th^nuelvet,  they  may  oontiaot 
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iritk  g&B  oompuiiea  And  othflc  penana  to  do  it  for 
tEem. 

H^Tiiig  arnTed  at  the  ooncliisiaa  that  leotioo  33 
Appliee  onlj  to  "  coaatmcHou  contracta,'*  he  holds 
that  lectioii  42  alao  applies  only  to  the  same  clasa  of 
coutraotB*  But  if  the  qasdern  generis  oonstnictioii 
could  h&  applied  to  section  33 ,  I  c&n.  End  no  reason 
for  appljmg  it  to  eection  42,  i a  which  the  wordi  af  e 
**  any  contract  whieh  shall  be  made  or  entered  into 
by  01  on  h^half  of  the  comoiiMionera  for  the  execution 
of  aoy  wovk  directed  or  authorized  to  be  done  or 
executed,  or  for  furnishing  materials  or  labour  or 
for  any  othe?  matter  or  thiog  whateoever,"  It  is 
easy  to  lay  that^  if  the  words  were  intended  to 
apply  to  all  eonkactSi  the  words  tpeoifyiBg 
parttanlar  kinde  of  oontraot  are  unneeeisary^ 
But  that  is  not  a  very  strong  argument  when 
applied  to  the  language  of  Acts  of  F^rlia- 
ment.  The  enumeration  may  show  the  kind  of 
contract  the  draftsman  bad  immediately  preaeot  to 
his  mind^  but  the  latter  words  equally  show  that  he 
intended  the  eoaotment  to  apply  to  all  contraota  of 
every  kind^  If  you  took  at  the  Interveniog  section, 
I  think  it  olear  that  section  34,  which  is  the  only 
eectioQ  in  the  Act  deflniog  the  mode  and  form 
in  which  con  tracts  by  the  oommiasioners  are  to  be 
execubedf  and  section  41  are  general  sections 
applioable  to  aU  contraots  for  aoy  of  the  purposes  of 
the  Act,  If  section  34  is  generali  section  33  must  be 
io  alto;  and  11  teotion  41  ie  general,  I  think  that 
section  42  also  must  apply  to  every  contract. 

Another  argumont  put  forward  by  the  appellants 
ifl  based  on  section  53  of  the  Act  of  )85l.  I  have 
had  some  difficulty  in  apprectating  tbe  argument.  A 
section  in  the  latter  Act  cacoot  be  used  for  the 
purpose  of  coDstruing  an  earlier  enactment,  thoagh  it 
may  repeal  or  vary  it.  There  is  certainly  no  express 
repeal,  and  there  is  no  repugnaucy  between  the 
two  sections  from  which  the  repeal  of  the  earlier 
one  might  be  implied.  Section  42  of  the  Act 
of  1343  imposes  a  penalty  on  partlei  interest ei 
in  any  contract  made  by  tbe  commiesioners  and 
avoid  a  a  contract  in  which  any  of  the  spediied 
parties  arc  interested*  Section  ^3  of  the  Act: 
of  1851  deals  with  a  different  subject-matter  rathc'r 
than  with  the  same  subject  in  a  different  way. 
It  makes  any  of  the  specified  persons  ineligible  to  sit 
or  vote  as  a  commi*sioner  while  tbe  oontr acting  with 
any  company  in  which  he  is  interested  or  the  promo- 
tion or  carrying  out  of  any  work,  nndertakiDg^  or 
speculation  is  under  the  discussion  of  the  commis- 
iionerB«  A  person  may  be  a  commissioner  when  the 
negotiation  for  the  contract  is  being  conducted  and 
resign  his  seat  (as  he  would  probably  do)  before  the 
contract  is  actually  made,  or  he  may  have  become  a 
commissioner  after  the  contract  is  made,  and  in  that 
ease  he  is  prohibited  from  sitting  or  voting  while  the 
carrying  out  of  it  is  under  diectmsion.  In  neither  of 
these  cases  would  the  earlier  enactment  apply,  but  the 
latter  one  would  apply  to  both. 

I  fully  appreciate  the  stringency  and  drastic 
character  of  the  enactment  in  section  42  of  the  Act  of 
1S4S,  It  applies  to  any  common  counoiEor,  whether 
he  is  a  oommiseioner  or  nott  and  the  remotest  inter*  st 
in  the  contract  wilt  not  only  expose  tbe  interested 
person  to  a  penalty  of  £100,  but  will  also  avoid  the 
contract.  But  the  stiingeney  of  the  section  ia  not  a 
reason  for  a  court  of  law  to  decline  to  give  effect  to  it 
or  construe  it  otherwiee  than  accorditig  to  the  plain 
meaning  of  the  words.  I  cannot,  therefore,  but  ag^ee 
with  the  judgment  of  my  learned  and  lamented 
friend  Bigby,  L.J.,  in  holding  the  contraeti  relatirg 
to  the  Western  and  Central  districts  void. 

The  oomplicatefl  history  of  the  contract  for  the 
Eastern  district  has  been  very  carefully  analyzed  and 


stated  by  Stirlin|f,  L.J.  It  appears  ttmt  no  i^^non 
within  the  jurisdiction  was  interested  in  the  lAing 
Wharton  and  Down  Syndicate,  with  whom  the  ood* 
tract  was  made,  but  certain  persona  were  shareholdaes 
in  the  company  to  which  the  oontract  was  af  terwardi 
transferred.  I  am  certainly  not  disposed  to  extend 
ihe  operation  of  section  42  beyond  what  the  woi^da 
require,  and  I  do  not  think  that  a  contract  which  vr&s 
valid  in  its  inception  is  avoided  by  a  person  within 
the  prohibition  subsequently  acquiring  an  interest  in  it« 
The  Lord  Justice  also  fiods  that  there  was  nonovatioti 
so  as  to  place  the  appt^llant  company  in  the  poeitioa 
of  contractors  directly  with  the  corporation.  It  is  trti^ 
that  the  appellant  company  hat  become  the  nndar- 
taker  wi^in  the  meaning  of  the  provisional  order* 
and  is  now  tbe  only  company  able  to  exerdse  the 
powen  thereby  conferred,  That,  however,  will  not 
itself  place  them  in  a  contractual  relation  with  the 
corporation,  I  agree  with  the  Iiord  Justice  that  in 
giving  their  consent  to  the  transfer  of  the  under- 
taking to  the  appellants  tbe  corporation  carelaUj 
preserved  their  rights  under  the  original  contrmot^ 
and  have  not  diecharged  the  original  contractors  fram 
liability  for  its  performance*  I  think,  therefore,  with 
him  that  there  has  been  no  new  contract  m&dd 
between  the  appellant  company  and  the  oorporstiOD 
as  regards  the  Western  district.  I  am  therefore  of 
opimon  that  both  appeils  should  be  diamiesed  with 
coett. 

Lord  EoBEETSON.-— On  the  cross-appeal  I  mm 
unable  to  discover  a  contract  entered  into  between 
the  commission  era  and  the  London  Electric  Co.  Thmt 
the  London  Electric  Co.  are,  with  the  consent  of  the 
cGmmiHsioneTs  (and  their  successors  the  oorporation), 
doing  the  work  of  the  original  contractors  do^ 
not  prove  that  the  commissioners  have  contracted  with 
them.  Tbe  commisioners  could  only  oontract  in  th« 
manner  prescribed  by  the  statutes  creating  thejr 
powers^  and  there  is  no  such  contract  This  being  ao^ 
the  London  company  not  standing  in  a  oontTWStoal 
relation  to  the  commisaioners,  there  IM  no  room  lor 
any  argument  about  a  supervening  nullity  tn  a  oosi- 
tract  originally  valid,  and  we  have  no  oooaraoti  to 
deal  with  that  argument. 

Taming  then  to  the  two  con tr acta  with  a  oompuiy 
in  which  one  at  least  of  the  commissioners  w%o  a 
aharpholder  at  the  timi^  of  their  execution,  the 
question  is  whether  they  are  not  hit  by  seotioQ  42.  It 
cannot  be  disputed  that  the  general  woida  whlohe^ge^ 
the  third  category  in  section  42  are  ao  wide  aa  tO  oom- 
preheud  all  contracts,  uuleis  there  be  something  out- 
side those  words  to  restrain  their  latitude.  That 
restraint  is  found  by  the  appellantH  in  the  theory  (for 
it  is  no  more)  that  section  42  is  ootermiiioiu  with 
seotti^a  33,  and  that  section  33  is  limited  to  a  cer- 
tain class  of  contracts.  Now,  on  seotion  33  there  ia  a 
great  deal  to  be  said^  and  it  has  been  wall  aaid,  for 
tbe  view  that  tbe  gcuerality  of  the  third  oategorf  it 
tikeu  away  by  the  concluding  words  of  the  section* 
But  then  those  concluding  words  do  not  (and  ooold 
not  from  the  subject-matter)  oocar  in  aeotion  42,  wmA 
accordiugly  the  general  words  of  the  third  eategorf , 
a«  they  stand  iu  section  43,  are  left  without  any 
qualification  of  their  generality,  and  must  have  their 
natural  effect* 

But  £  do  not  think  that  the  argument  in  favoor  ol 
their  full  latitude  ends  here.  Bection  42  ia  mtro- 
dnced  by  the  words  '*  Provided  always  and  ba  il 
euacted,^'  and  section  42  is  thus  to  be  read  aa  a  qitali- 
fication  of  the  preceding  section  4  U  Bo  tmd  it  ia  tilt 
condition  of  an  indemnity  which  ia  neoeaaarily  and 
admittedly  applicable  to  oontiaota  of  every  deaoiip- 
tion.  and  ia  therefore  itself  naturally  and  necMurily 
^  universal     In  this  Eght  the  two  seotioni  metta  tkli; 
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Ihe  oonmuinonere  ahAU  act  be  pfiraonaUy  Uahh  for 
ftay  of  tlieir  oontra<]ta,  proTldad  that  m  nona  ali*U 
they  hjBkve  &  p«rsoii&l  ititerest,  and  that  any  oontraot 
io  tainted  ihall  be  nal!>  So  viewed  ^  eeotion  42  treats 
ol  &  subject  to  which  the  auggeiteddistiiLotiDn  among 
cintrvcta  (ai  coDfltruoiion  oontracte  and  other  ooq- 
tracts)  u  irrelevant.  It  ia  true  tkat  ia  section  i2  the 
aystem  of  eauDieration  adopted  in  section  33  is  again 
t^sed,  although  no  enameration  waa  necessary «  and 
words  of  abfolate  generality  without  any  antecedent 
etittmeration  would  ha^e  been  more  appropriate. 
Ttust  howevar,  is  only  oritioisni  of  the  drafting  ;  and 
tha  phraseology  adopted  ends  just  where  daoger  to 
tbe  generality  woulcl  have  hegnn.  I  tberefore  think 
tbat  the  context  and  subject-matter  ol  section  42 
entirely  juitiff  the  literal  iuteTpretatiou  of  its  tarma. 
Acid  the  reUtion  batweeu  section  41  and  section  42 
•eema  to  me  specially  importanfcr  beoinie  it  breaks 
tke  oonnectioQ  between  sections  33  and  42^  which  is 
at  the  root  of  the  appellants^  argument*  On  the  scope 
of  section  42 »  moreover,  I  think  that  the  respOD- 
denta  succeeded  in  showing  that  in  at  least  two  other 
instanodi  b^^ides  section  116  the  commissioners  are 
authorized  to  enter  into  oontra^jta  whioh  do  not  tall 
under  section  33 ^  and  which  it  is  diMouH  to  oooceiTe 
to  hftve  been  intended  to  escape  the  application  of 
w^Um.  42. 

Section  63  of  the  Act  of  1851  seetned  at  first  to 
carry  the  appellant!  some  way ;  but  a  closer  examl- 
nation  greatly  reduofs  its  importance.  That  section 
mixt^s  up  a  number  of  person! p  things,  and  times,  and 
applies  general  words  to  them  all*  It  is  only  by  pick* 
ing  oat  the  shareholder  and  applying  him  to  one  of 
the  things  at  oua  of  the  stages  that  the  appellants^ 
angumaot  arises ;  and  when  it  does  ariae  it  does  not 
present  a  repugnancy  with  the  wide  interpret^tioa  uf 
section  42  of  the  Act  of  1948,  but  rather  a  superfluity. 
The  explanation  of  the  Ck»urt  of  Appeal  aeams  to  me 
to  be  ttdequ&te  to  satisfy  the  language  even  when 
minut*5ly  examined*  The  auction  does  not,  in  my 
judgment,  raise  any  implication  suf&dent  to  overcome 
the  considerations  to  which  I  have  already  adverted* 
It  i<  quite  true,  as  the  appellants  have  pointed  out, 
that  the  complicated  questions  arisiog  out  of  share - 
holding  in  limited  oompanies  are  very  crudely  dealt 
with  by  the  provisions  of  etalutes  passed  before  that 
system  had  b«6n  eitabliahed.  But  the  Acts  of  1848 
and  18ol  both  deal  with  the  case  of  oommissioQers 
being  shareholders  in  companies,  and  it  is  impossible 
to  deny  that  a  shareholder  in  a  liEoited  company  comes 
nndec  section  42*  This  is  enough  for  the  deoiiioci 
of  ttie  present  case. 

Affpe^d  and  crois-apptul  dismmtd  tirith  msU. 

SolloitDrs  for  the  appellants,  ^iAurii,  Morris,  Criep, 
it  C?o* 

Solkitor  for  the  respondent!,  Sir  Homcwood  Craw- 
ford. 


Court  af  flppral 


From  Cban.  Bit.  \ 

{Taagban  WiUiams,  Bomer,  and  > 

Stirling,  L  J  J.)  j 

LomioH  OouKTir  CotrKou.  v.  Sooth  Mbteopolitas 
Gab  Co.  {«*) 

Gos  ^n%pany — Local  government — Tailing  of  gas^ 
**  IMUsf**  —Indutivt  of  Simifay — Practice— Parties— 
Appeal — Juri^iclion^OiiB  Light  and  Coke  Co,*s  Aci^ 


Dec,  7,  8, 


(a.)  B#pOTted  by  A,  B,  Tayloub,    Esq*,  Barrister- 
at-I*w, 


1880  (43  (£  44  Vid,  c.  181),  ».  I—Goiworki  Clau^ 

Act,  1871  (34  <^  35  VicL  c*  41),  s*  Zi-^Mdropom  Gas 

Act,    1860  (23   cfe   24   VicL  c.  125),   ».  65— Swarfaj^ 

Obaermnce  Ad,  1677  (29  Car.  2,  c,  7), 

By  the  South  MdropoUtan  Ga%  Oo.^i  special  Ad9  of 
1S69  and  1876,  provision  twos  made  for  thepuhlic  teiting 
iif  the  qualUff  of  the  gets  BupplCefi  by  them  to  comumers* 
The  mode  of  testing  and  the  iocm  and  number  of  teeUng- 
plm^ea  which  loere  to  he  provided  by  the  oompany,  and  to 
he  under  the  Control  of  the  Metroj>GUtan  Board  of  WorAj*, 
ioere  to  he  prescribed  by  gae  referees  appoiidtd  by  the 
Board  of  Trade ,  and  "  daily  '*  testingi  vjere  to  be  made 
hg  gas  examinerB  n^fpointed  by  the  MetropoUtan  Boards 
Similar  protfisionM  were  contained  in  the  special  Acti  of 
the  other  metropolitan  gat  mmpanics.  Bg  the  Gas  Corn- 
panitB  Act  of  1880,  which  tua§  appUcahh  to  all  the 
metropolitan  gas  companies^  the  provisions  as  to  daily 
testing  were  (in  effeet)  re-enacted ;  and  hg  eectlo^i  7  of 
t^iat  Aet  it  wm  enacted  tltat  a  gas  e^camifier  should  at 
each  testing^plate  make  *^dmlg"  sitch  mimhcr  of  teithyi 
as  the  gat  referees  should  prescribe* 

There  loas  also  a  proinsion  in  the  Special  Act  af  1809 
which  ufas  to  he  read  with  the  Act  of  IH&O  defining 
"*  day  "  as  ti/^entg-four  hoitrs^  beginning  at  9  o^dock  in 
the  forenoon  of  one  day  and  ending  at  9  o'*dock  in  the 
forenoon  of  the  Jicxt,  Under  these  Acti  the  practice  had 
been  to  test  on  week-days  only.  In  an  action  brought  by  the 
Li>ndon  County  Council  [the  representatives  of  the  Metro- 
politan Board  of  Wttrks)  against  tliegas  company,  claim- 
ing a  declaration  that  the  gas  examiners  appointed  by  the 
council  were  entitled  to  test  the  gas  on  Suwlays,  and  an 
injunetfon  to  restrain  the  defendant  gas  company  frorn 
preventing  the  gas  examinera  having  access  to  the  testing* 
places  on  Sundays^ 

IhU,  that  the  trm  inmning  of"  daily  "  in  the  Act  of 
l^SQ  read  toith  the  Act  of  1869,  with  reference  to  the 
South  Metropolitan  Gas  Co^t  tpcw  *' every  day i*'  include 
ing  Sundays,  tttking  the  day  as  commencing  at  9  o'chek 
tn  tfte  forenoon  ;  that  the  practice  of  not  testing  on 
SuTidayB  prevailing  under  simiiar  provisions  in  previous 
Arls  of  Parliament  from  IHm  U}  1^80  wtJLs  not  sufficiemi 
to  justify  tlte  court  to  eonstrw  the  word  **  daily"  in 
section  7  of  the  Ad  of  1880  with  reference  to  that  prac- 
tice ;  and  tlkut  the  plaintiff  council  were  entitled  to  ike 
rdief  claimed  by  tlieir  action. 

Held,  also,  thai  the  London  Comtty  Councilt  m  the 
*'  cmntrolling  authority^*  under  the  Acts^  was  entitled  to 
bring  the  action  in  its  own  name  a$  plaintiffs 

Held,  further,  that  although  sexAion  34  of  the  Gas- 
works Claims  Ad,  1871,  impoeed  a  penalty  recomrable 
in  a  court  of  summary  Juriedidion  for  a  re/nsal  by  the 
gas  company  to  give  proper  access  to  the  testing  statiojts, 
yet  the  jurisdiction  of  the  superior  courts  to  deal  with  the 
matter  was  preserved  by  virtue  of  section  5.5  of  the 
Metropolis  Gas  Act,  I860* 

Decision  of  Joyoe,  J.  (Mite,  p.  46,  [1903]  2  €h. 
532),  affirmed. 

This  was  an  appeal  by  the  defendant  oompany  from 
a  decision  of  Joyce,  J,  (reported  ante,  p.  45,  [1903]  2 
Oh.  532), 

The  facts  were  as  follows:  The  action  was  brought 
by  the  London  County  Council  to  obtain  a  declara- 
tion that  the  gas  examinera  appointed  by  them  under 
the  powers  vested  in  the  coundl  by  the  South 
Metropolitan  Gas  Light  and  Coke  Co/s  Act,  1876 
(39  &  40  Vict*  0*  229),  and  the  Local  Government 
Act,  1888  (51  &  62  Tict.  c.  4!),  wore  entitled  at  each 
appointed  testing-place  to  make  daily  (inoluding 
Sundays)  such  number  of  tests  a8  the  gas  referees 
should  prescribe  for  ascertaining  whether  during  the 
whole  of  each  day  the  illuminating  power  and  purity 
of  the  gaa  supplied  at  such  testing-place  by  the 
defendant  company  were  such  as  were  reepeetiveiy 
prescribed  unM  the  compsny'a    special  Act;  and 
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further  for  an  mjtmotioii  to  reattam  the  gaa  company 
from  preventiDg,  obstrnctiDg,  or  hindering  the 
coiiBcil*^  gaa  examinara  from  m&king  the  tests 
preaoribed  by  the  gaa  r^fefeei  ateac^of  the  appointed 
testiog  ftatioua  of  the  defeaadftnt  oocupany  on 
Sundays.  The  action  was  in  abort  to  eetabliab.  the 
principle  that  the  word  *'  daily  **  in  the  Aat  was  lor 
the  purpoaea  of  gas  testingf  inolnjiive  of  8anday> 

For  the  purpose  of  gas  teflting  m  the  Metropolis 
there  are  throe  claaada  of  ot!iclals  viddicet  '-^  gat 
referees  appointed  by  the  Board  of  Trade,  a  cMef 
exaioiner  appointed  by  the  Board  of  Trade^  and  gaa 
eiaminera  appointed  by  the  ^*  oontrolliog  authorities," 
who  in  the  city  were  the  Corporation  of  Xiondon, 
and  for  the  rest  of  the  Metropolis,  were  the  plaintiffs. 
The  CO  unci  t  having  passed  a  resolattozi  that  the  gas 
iupplit^d  by,  amotLgst  other  ooEnpaniea,  the  defendant 
eompany  should  be  tested  on  Sundays,  the  gaa 
examiners  attended  at  the  various  gas  testing  stations 
of  the  defendant!)  for  this  purpoae  on  Sunday,  the  2 ad 
of  Nov  ember,  19Q2,  but  were  refused  admittance  by 
the  oaretakf^rs  in  charge,  actio  g  on  the  iustructious 
of  the  defendant  oompasy,  and  tbi^  refuasl  was 
continued  on  subsequent  auccessiTa  Sundays. 
AcoordtDgly  a  writ  whq  issued  aginat  the  company  oa 
the  16th  of  Decf*mbeTi  1902,  for  the  purpose  of 
teafing  the  question  whether  the  word  *' daily  ^' 
moluded  Sunday* 

The  Metropolis  Gas  Act,  1860  (23  &  24  Yiot.  q. 
125),  a*  2%,  enacts :  "  The  gaa  company  ahall  well 
and  effectually  light  all  pubtio  lampa  in  all  streets 
wbich  thfty  are  required  by  the  local  authority  to 
lights  and  shall,  according  to  the  teroia  of  their 
contract  J  supply  to  the  local  anthority  so  much  gta 
at  they  require  for  their  public  lamps.  *  *  -*' 
And  by  seotion  24,  ''Every  gis  company  ahatU 
unless  prevented  by  necessary  repairs  or  unaifoidable 
accident^  at  all  times  keep  all  their  branch  or  service 
pipes  fully  charged  with  gas*     •     .     J* 

By  the  South  Metropolitan  (H%  Light  and  Coke 
Co/s  Act,  1869  (32  &  33  Vict,  c  130),  s,  3,  the  term 
"day"  (subject  to  an  exception  not  material)  is 
de^ued  as  meaninf?  'H wen ty -four  hours,  reckoned 
from  9  o'clock  in  the  forenoon  of  one  day  to  9  o'clock 
in  the  forenoon  of  the  next  following  day,  so  much 
of  each  day  as  is  before  9  o'olock  in  the  forenoon 
bsing  reckoned  as  part  of  the  immedialely  preceding 
day  of  the  month  or  week*"  Ttie  gas  referees  are 
appointed  by  the  Board  of  Trade  under  seciion  15  of 
the  same  Act,  and  they  prescribe  the  mode  and  times 
for  testing  the  illnminatiog  power  and  purity  of  the 
gas  supplied  by  the  company,  which  testing- places 
and  apparatus  were  to  be  under  the  control  and 
manttgement  of  the  Metropolitan  Board  of  Works, 
who  were  the  predecessors  of  the  plaintiff  councd. 

The  Act  further  provided  for  the  appointment  by 
the  Board  of  Works  of  gas  eiaminera,  whose  duty  it 
was  at  each  testiug- place  daily  to  test  th«^  LUuminating 
power  and  purity  of  the  gas  supplied*  The  provisiony 
of  the  Act  of  1861)  as  to  testing  and  the  appointment 
of  gas  examiners  were  repealed  and  re-enacted  with 
certain  modifications  by  the  South  Metropolitan  Gas 
light  and  Coke  Co/s  Act,  1S76  (39  &  40  Vict,  c,  229), 
under  section  35  of  which  the  gas  referee  i  are  to  pre- 
scribe the  plftoes  or  stations  at  which  the  tests  are  to 
be  made,  and  the  gas  company  are  to  provide  and 
maintain  the  testing -places  and  the  apparatus  and 
materials  therefor  prescribed  by  the  gas  referees  \ 
and  under  section  36  the  prescribed  testing-placeg, 
miteriala,  and  apparatus  provided  by  the  company 
ftf«  to  be  uodif  the  control  and  management  of  the 
Hsftropolitan  Board  of  Works,  Section  37  provides 
that  the  company  may  also  have  a  separate  testing- 
plaoa  in  the  same  building  under  thdr  own  control 
and  muugomvat;  by  section  39  the  gai  examiners 


are  appointed  by  the  oounoU*    Between  1869  and  1876 

similar  provisi^^ns  were  enacts  with  reapect  to  tbe 
other  metropolitan  gat  compaoiei*  The  promt  one  of 
the  Mi^tropclican  O^s  Act,  1860,  relatiuif  to  the  test- 
ing of  gas,  ipere  repealed  by  section  4  of  the  oompam^*tt 
special  Act  of  1869  (32  &  33  Vict-  e.  130). 

By  flection  10,  aub-section  8,  of  the  Local  Govara- 
ment  (England  and  Wales)  Act,  1838  (&1  &  52  Vict.  o. 
41),  the  powerS}  authoritieB  and  liabilitiea  of  fclia 
Metropolitan  Board  of  Works  were  transfen^  to  tli# 
plaintiffd,  and  are  now  vested  in  them.  In  the  yai^r 
1379  the  name  of  the  defendant  company  was  chaii^ed 
from  the  South  Metropolitan  Gia  light  and  Coke  Oo» 
to  the  South  Metropolitan  Qaa  Go.  Certain  of  tlie 
provisions  of  the  Act  of  lS6fi  relative  to  testing  were 
repealed  by  the  company's  Act  of  1876,  and  the  Ilk 9 
provisions  of  this  Act  wt^re  in  turn  repealed  by  th» 
0-as  Light  and  Coke  and  other  Companies  Act,  L860 
(43  ^  44  Vict  c.  181),  whii^  now  regnlatei  tlidt«iilm|^ 
of  gas  supplied  by,  amongst  others,  the  defemtan^ 
company.  By  section  4  of  that  Act  it  was  provldfldH 
that  the  Act  should  apply  to  the  metropolitan  gtta 
oompaniea  therein  enumerated  (nrhich  iudnded  tfa« 
defendant  company);  and  that  the  special  Act  of 
such  company  as  ametided  by  this  Act,  should  be 
construed  together  as  one  Ace*  Section  T  provides 
as  follows :  ^'  A  gas  examiner  shall  at  etMjh  tf^stio^- 
pUce  make  daily  such  number  ol  tests  as  t^e  ^s^m 
referees  may  preicribe  for  asonrtaining  whether 
during  th'i»  whole  of  each  day  the  illuLiiiDatmg  poir«E- 
and  purity  of  the  gas  supplied  at  such  testing-plaaa 
by  the  company  are  such  as  are  respectively  pre- 
scribed under  the  apecial  Act  provided  that  the  tests 
for  illuminating  shall  be  taken  at  mterva's  of  not  l«ai 
than  one  hour/*  Seotion  8  provides  as  foUoin  *'  nia 
average  of  aU  the  testings  at  any  testing- place  cm 
each  day  of  the  illumintttiDg  power  of  the  gas  supplied 
by  the  company  at  such  testmg- place  shaS  be  deeofta  ~ 
to  represent  tlie  ill u mi  eating  power  of  snoh  gas  O 
that  day  atsucli  testing -place," 

The  defendants  in  their  defence  denied  th&t 
tefltings  had  ever  been  made  on  Sundays,  that  alnoe 
1869  or  thereabouts  Sunday  had  alwi*yt  been  treated 
as  a  *  dm  noTi '  by  the  defendants,  otherwise  it 
would  give  unnecoBsary  and  extra  labour  to  their 
caretakers  and  workm^^n ;  they  abo  relied  on  the 
Sunday  Observance  Act,  1677  (29  Car.  2,  c.  I), 
and  contended  that  the  word  ^*  daily  ''  in  section  7  of 
the  Act  of  1680  must  be  taken  in  the  b^^mq  of  <mly 
meaning  week  day— that  ia,  workiug  days« 

Joyce,  J,,  held,  thatprim^  facU  the  word  '*^ily  ** 
meant  every  day ;  that  notwithi  tan  ding  the  praotace 
of  not  testing  on  Sunday,  such  practice  could  aoC 
alter  the  words  of  an  Act  of  Parliament;  and  lie 
aocordtngly  granted  the  injunction  claimed  by  ttie 
plaintiff  council* 

From  this  deoisioo  the  defondant  company 
appealed. 

Two  new  points  were  raised  by  the  defendant 
company  upon  the  appeal.  First,  that  the  Londoti 
County  Council  were  not  the  proper  plaintiffs  in  the 
action,  and  that  the  Attorney -General  should  have 
been  joined  as  00-plaintiff;  and  secondly,  that  tli« 
jurisdiction  of  the  High  Court  was  eicluded  hy  thm 
provisions  of  section  34  of  the  Oas  Works  CUneee 
Act,  1871  (34  &  3d  Vict,  c.  41),  which  Aot  was  ia- 
oorporated  with  the  South  MHtropolitan  Gas  Aot, 
1881  (44  &  45  Vict<  0.  172),  s,  3.  and  thereby  appli*^ 
to  the  company's  underta^kff ;  the  argument  on  iixim 
point  being  that  section  34  of  the  Act  of  1871 
imposed  a  penalty^  recoverable  in  a  court  of  summary 
jurisdiction,  for  a  refusal  by  the  gw  company  ta 
allow  proper  access  to  the  testing  BCations*  and  ooa* 
aequently  that  the  jurisdiction  of  the  High  Court 
was  thereby  excluded* 
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TFbnni^^^^,  i^.C,  Zord  E&beri  Cecily  K.C,^  find  X. 
B^9inmt  for  tb©  appellMxts* — Th«  word  '*dfty'*  is 
defiaed  by  aeotion  3  of  the  Aot  ol  IS 69,  and  by  sectioxi 
i2  ol  the  Act  of  1S76.  Boiid&y  ]«  &  diV^  nori.  Tbig 
cottrt  is  QOt  dealing  with  so  Aot  poaeed  for  the  first 
time,  but  with  the  lat€st  ^ditioii  of  what  bae  been 
the  subject  of  enactment  flitioe  IB69«  There  bai!  amen 
a  pracUoe  of  the  local  authority  and  their  Buocea^ors 
whereby  the  word  "  daily,"  which  primJ  facie 
indndei  Sunday »  wafl  nnderitood  to  exclade  that  day^ 
Where  &  oew  offenoe  has  be^i  created  or  a  new 
lt«billty  imposed^  and  a  statute  has  imposed  a  special 
penalty*  that  remedy  only  ii  to  be  pursued «     Section 

34  of  the  Act  of  1871  gi^as  a  spetaal  remedy »  and  the 
plaint  iff  >i  sbonld  have  applied  to  some  ooatt  of  sum- 
mary I  uri^diotion  to  punisb  the  offence ;  they  cannot 
claim  a  deolafation  or  injunction:  Mayor  of  Devon- 
poHr.  Tosff,  ante,  p*  6,  [190:j]  I  Gb*  259;  Institute  of 
Fatml  Agf!tds  ▼.  Loekujood,  [1894]  A.  C,  347  ;  Barta^ 
€hm^h  7,  Ermm^,  \l^^^  A-  0.  615,  46  W,  E.  Big,  64. 
The  Act  of  1871  applies  to  the  defendants.  The  Aot 
of  1860  inoorporates  the  Act  of  1647,  and  the  Aot  of 
\%1l  ig  to  be  read  by  section  I  thereof  as  one  with  the 
Act  of  1847  ;  and  the  Acta  of  1871  and  1880  are  to  be 
iv^nstro^  aa  one :  Souih  MetroiMilitan  Gm  Light  and 
Coke  Co.  V,  Noakes,  61  L,  T.  N,  8.  566,  38  W,  R.  Dig» 
83 ;  Budle^j  Gqm  W^h»  Co.  v*  Warmifuji^tn,  29  W.  E. 
680;  Aitorne^-Generat  Y.  The  Cofptrrution  of  Leedi,  1» 
Wp  E»  19,  5  Ch*  App.  383;  AUormy -General  v,  Tht 
Grmt  Ea^iUrn  Rati f my  Co.,  22  W,  E.  281.  L.  B*  6 
H*  I*.  367  ;  Canada  SoiUhern  Railwfiy  Co,  ?»  The  Inter* 
mUioni^  Bridge  Co,^  8  App,  Cas.  723.  The  plaintiffs 
uo  sot  entitled  to  ix  the  day  lor  testing,  the 
examinMi  tnnst.  They  are  there  in  an  independent 
and  judioial  oapacity^  and  they  should  have  etieii  The 
itatutee  reatrictiDg  Sunday  trading  apply :  5  &  6  Ed, 
6,  29  Car.  2,  o.  7,  3  &  4  Will-  4.  o.  42.  s*  43. 

Thf-y  also  referred  to  the  following  caees:  Com- 
miui^mera  f^  Special  Purpotea  of  income  Tax  T. 
Pemml,  [1891]  A.  a  o31,  40  W.  R.  DiiJ.  217;  and 
YmomB  V.  Nmkt4,  28  W*  E.  562,  50  L.  J,  Q.  B.  132. 

ffughf^.  K,C.,  and  T.  T.  Methdd,  for  the  respon- 
dents,— H%Tirjg  regard  to  the  interpretation  section 
of  the  Act,  two  days  would  be  exoluded  if  Sunday 
was  ej^olnded.  The  Aot  of  1880  cannot  be  read  so  as 
to  ejcoiude  Sunday  :  Fmeock  v,  Mcg„  4  C.  B,  N,  8. 264 ; 
MawHm  T.  WtH  Detbif  Otfeneeraf  2  C.  B.  72  ;  ^x  ptirie 
Simpkin,  2  E.  &  B.  392 ;  Qtlder  and  Hehbh  Naviga- 
twn  Co,  V,  Filiimj,  14  M,  &  W.  76 ;  Wofmrhampion 
}rew  Wal&rtsjorkd  Co.  v.  Hawkeiford,  7  W.  E.  244, 
6  O.  B,  N.  B  336,  at  p,  356,  Here  is  an  obligation 
without  a  penalty  attached  to  it.  There  ts  a  penalty 
imposed  for  not  keeping  up  the  standard  of  illumina- 
tion and  purity,  but  none  for  not  giving  access  to  the 
testing  stations.  The  imposition  of  a  penalty  by  a 
iubeequent  Act.  e^en  if  comtuensurate  with  the 
whole  of  the  preceding  Act,  could  not  tale  away  a 
remedy  ex^istini;  at  cemmon  law.  Taking  s^^otion  3 
of  the  Aot  of  1871  it  cannot  afft^t  the  gad  company. 
The  South  Metropolitan  Ga«  Act  of  1881.  s,  2,  enacts 
that  the  Act  of  1871  should  apply  to  an  undortaking 
as  if  autboHzedt  thett^fore  the  Legislature  oonsid- 
ered  that  tbe  Act  of  1871  did  not  apply  to  the 
company  at  all.  and  had  no  applioation  to 
the  Act  of  1880.  [VACGHAJf  Wilmamb,  L.J. 
—The  Gas  Works  Act  ol  1845  if  incorporated 
applies].  The  defendants  say  the  Act  of  1847 
ia  to  be  oonatrued  with  the  Acl  of  1881  at  one 
Act,  and  that  In  the  M^^tropolis  Qas  Aot  of  1860  the 
Aot  of  1847  iti  incorjjorated,  therefofe  yon  mast  read 
the  Acts  ol  1847,  I860,  and  1881  aU  as  one  Act: 
thmmtrcial  Gof  Co,  t.  BeoU,  23  W.  R*  874,  L.  E.  10 
Q*  B.  400^    With  regard  to  the  jurisdiction,  section 

35  of  the  M^tropobs  Oas  Act,  1860  (23  &  24  Vict»  c. 


124}  prOTidea  '*  That  no  special  remedy  or  proTlnoii 
for  giving  relief  to  any  person  given  by  this  Aot 
shall  prejudice  or  diminish  the  general  iuHsdictioti 
of  any  of  her  Majesty* a  superior  courts  of  law  or 
equity  over  or  with  respect  to  the  acts  or 
defaults  in  respect  of  which  the  special 
remedies  or  provisions  are  so  given/*  The  persons 
whose  duty  it  is  to  sea  that  the  examiners  under  the 
London  County  Council  do  their  duty,  and  the  modes 
in  which  tbey  do  their  testing,  have  nothing  to  do 
with  the  council,  that  is  for  the  referees  but  their 
duty  to  test  is  under  the  jurisdiction  of  the  ootincil. 
The  council  are  nnder  the  Act  the  ^^  controlling 
authority  '*  (see  section  2  of  the  Act  of  1880),  and 
their  duty  is  to  see  that  the  e^a miners  test,  and  by 
section  5,  the  testing-places  are  under  the  authority  of 
the  "  controlling  authority.**  The  statement  ol 
claim  h  perfectly  correct.  The  defendants  do  not 
say  that  the  tf;sting  involves  on  their  servants  any 
additional  Sunday  l^our.  From  1869  to  1880  they 
used  to  make  gaa  on  Sundays.  The  obligation  on  the 
company  is  to  supply  gas  of  fourteen  candle  power, 
but  a  forfeitore  is  not  incurred  provided  that  average 
is  kept  up.  The  council  are  bound  to  get  aocois  on 
Sundays  lor  their  examiners. 

Warmingtont  K.C,  in  reply. — The  defendants  have 
no  direction  from  the  gas  referees  to  test  on  Sundays ; 
the  county  council  certainly  have  special  powen 
under  section  6 ;  but  as  to  each  day,  the  ga^  referees 
are  tbe  only  authority  who  can  prescribe  the  number 
of  tests  to  be  given,  Tbe  practice  pursued  by  tbe 
local  authority  must  be  taken  into  consideration  in 
con^stming  the  last  of  a  aeries  ol  Acts  of  Farlia- 
ment.  Tbe  defendants  admit  the  force  of  section  55 
of  the  Act  of  1860. 

Vaughah  Williamb,  LJ*— We  in  this  oourt  have 
nothing  to  do  with  the  question  of  whether  the 
practice  of  having  no  gaa  teste  on  Sunday  waa  a  con- 
venient practioe,  or  a  practice  which  was  advan- 
tageout  to  the  public.  That  is  not  for  us.  Tbe 
practice  of  having  no  tests  on  Sunday  has  existed  for 
a  long  time,  but  that  is  not  a  reason  why  we  should 
viola^  the  plain  construction  of  the  Aot  ol  Parlia- 
ment nnleas  tbe  practice  has  been  of  such  a  nature 
that  we  ought  to  impute  to  the  Legislature  the 
knowledge  of  it  when  it  passed  the  anbaequent  Acta 
which  have  been  referred  to.  In  my  judgment  the 
present  caae  is  not  such  a  case*  We  merely  have  to 
construe  the  words  of  section  7,  which  is :  "A  gaa 
examiner  shall  at  each  testing -place  make  daily  such 
a  number  of  tests  aa  tbe  gas  referees  may  prescribe 
for  ascertaining  whether  daring  tbe  whole  of  each 
day  tbe  illuminating  power  and  purity  of  tbe  gaa 
supplied  at  auch  tea  ting  place  by  the  company  are 
auch  aa  are  respectively  prescribed  under  the  special 
Aot ;  provided  that  the  teats  for  illuminating  shall  be 
taken  at  intervals  of  not  less  than  one  hour?*  Now, 
I  cannot  doubt  that  according  to  their  natural 
meaning  and  their  primd  fade  meaning  the  words 
"make  daily  luoh  number  of  teats*'  mean 
every  day,  inclusive  of  Sunday.  I  am  not  at 
all  saying  that  you  might  not  have  an  Act  of 
Parliament  in  which  those  words  were  used  which 
might  admit  of  being  differently  CDustrued,  either  by 
reason  ol  tbe  subject-matter  of  tbe  Act  of 
Parliament^  or  by  reaaon  of  tbe  contenta  of  the  Aot 
of  Parliament  taken  as  a  whole.  That  ia  not  tbe  case 
here.  Both  under  tbe  general  Act  ol  1847  and  the 
Act  of  1881*  and  aliO  under  tbe  special  Acts  of  thii 
compBuy,  and  of  each  company,  the  obligation  to 
supply  gas  of  tbe  proper  iHuminating  power,  and  of 
tbe  proper  quality i  is  a  continuing  obligation,  wbic>h 
haa  to  hQ  performed  on  every  day  ;  and  in  the  nature 
,  of  things,  there  ia  just  as  much  neoeeaity  for  having 
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tliQ  OlmmiiatiBg  power  aad  quality  of  thd  gmi  (eated 
on  a  Sunday  as  tbere  ii  upon  any  othef  day  of  the 
week.  Under  tboae  cireumf tanceB^  having  regard  to 
the  QontiBukig  natora  of  the  ohligatioQ  on  every  day^ 
indudkig  SimdajB^  I  csaimot  doubt  myaelf  that  "  to 
make  daily  aneh  number  of  testa/'  &c.,  are  words 
wbioh  apply  to  Sundays  aa  well  as  to  any  other  day 
of  tbo  week.  That  being  so,  the  only  queation  lb 
whether  one  ought  to  oonstrue  theae  words  dtfiferently 
by  reaeon  of  tbe  practice  which  haSj  as  a  fact,  been 
maintained  during  all  these  years  since,  at  all  eventa, 
1869,  and,  it  may  be,  for  aught  I  know,  Binee  1847. 
Oases  have  been  cited  to  ahow  that  sometimes  you 
ar«  not  only  entiUed,  but  bound,  where  you  have 
Acts  of  Parliament  passed  in  reference  to  a  matter  on 
which  there  has  been  a  continuity  of  Acts  of  Parliament 
in  Buooession,  running  on  the  same  lines,  to  take  into 
consideration  the  prerious  practioe.  Tbe  strongest 
case,  probably^  of  ail  those  which  were  cited  is  the 
case,  of  Yeivem  y»  Noakes^  in  which  there  is  a  judg- 
ment, amongst  others,  of  Thesig6r,  L.  J.,  in  which  he 
says,  speaMng  of  a  case  in  which  there  was  livrng  in 
a  house «  occupying  it,  not  only  the  caretaker  himself, 
but  his  wife  and  children,  and  tbe  question  was 
whether  the  occupation  cam#  within  tbe  escemption  to 
tbd  statute :  **  W'bilat  it  ia  true  that  we  ought  not  to 
construe  an  Act  itself  by  looking  at  the  practice 
which  has  taken  place  in  carrying  the  Act  out,  it  is 
eqnaUy  true  that  we  are  entitled  to  construe  a  Aubae- 
quent  Act,  not  only  with  regard  to  the  actual  words 
uied,  but  alfto  with  regard  to  the  practice  which  has 
grown  up  and  existed  at  the  time  when  the  subae^ 
quent  Act  was  passed.." 

That  nndonbtedly  ia  a  strong  authority  for  saying 
that  anch  pracUce  may,  in  the  case  that  he  htkB 
described,  be  taken  into  coneideratian  in  construieg 
tbe  Act  of  Parliament,  and  I  do  not  propose  to 
depart  from  or  whittle  down  that  proposition  in  any 
degree.  But  what  does  the  lord  justice  mean  ?  Doess 
he  mean  every  practice  by  persons  who  had  a 
statutory  duty  thrown  upon  them,  and  who  throujgh- 
out  a  considerable  number  of  years,  or  a  long  period ^ 
have  neglected  to  perform  that  which,  aocording  to 
the  natural  coniitruction  of  the  words,  would  be  their 
duty  ?  I  think  not*  I  do  not  think  that  he  means 
to  say  that  one  is  always  to  impute  to  tbe  Legislature 
a  knowledge  of  that  neglected  duty  by  those  who  had 
a  statutory  obligation  thrown  upon  them.  If  it  is  not 
always  that  this  imputation  is  to  be  made,  whea  ia 
it  to  be  made  F  I  think  it  is  to  be  made  in  those 
oaaee  in  which  it  is  reaaonable  to  impule  such  a  know- 
ledge  to  the  Legislature.  A  case  to  which  it  Tery 
uaually  has  been  done  is  this  :  very  often  in  the 
antecedent  or  earlier  Acta  in  aimilar  frame,  upon  the 
aame  aubject-matter,  the  very  question  of  the  inter^ 
pretation  of  a  particular  section  or  of  partieul«r 
WLfda  in  the  Act  of  Parliament  has  come  into 
cotrt  for  decision,  and  the  court  haa  put  & 
Gonatrnotion  upon  the  words  m  tbe  earlier  Act  of 
Parliament ;  then,  when  you  come  to  the  later  Act 
of  Parliament,  the  Legislature  uses  identic d  words. 
It  could  not,  in  such  a  case  at  all  events,  be  supposed, 
however  doubtful  the  construction  of  thoae  worda 
might  be,  that  the  Legislature  passed  the  aubiequent 
statute  without  knowledge  of  the  previous  decision  upon 
the  same  words  in  similar  Acts  of  Parhament.  Tueu, 
again,  take  the  case  which  was  the  actual  case  before 
the  court  in  Yewens  y^  Noakf$*  That  was  a  case  tn 
which  the  knowledge  which  was  sought  to  be 
imputed  to  the  Legislature  was  the  practice  of  a 
public  department  in  respeot  of  inhabitea  house  duty. 
Ono  can  quite  understand  that  the  practice  of  public 
dtpftrtminta  might  be  supposed  to  be  within  the 
knowledge  of  the  Legislature^  but  I  do  not  think  we 
oujpcbt  to  carry  that  so  far  as  to  say  that  the  LagislA-  \ 


tnre  must  havo  bad  within  t^eir  knowledge  and  Tla^ir 
the  practice  of  the  examinerv  aa  to  holding  no  test^ 

upon  Sundays. 

In  these  circumstances,  it  seemi  to  me,  there  is  no 
choice  but  to  affirm  Joyce,  J/s,  decision,  and  to  hold 
that  these  words  "  make  daily  "  include  every  day  of 
the  week,  Sunday  inclusive. 

Other  points  have  been  raised  which  it  ia  not 
necessary  to  go  into  now,  because  matters  were  caUttd 
to  our  attention  this  moroing  by  Mr»  Hughes  wbii^ 
dispose  of  those  points.  I  am  not  sure  myaelf  th&t 
the  p!eadiDg  is  so  drawn  ai  to  really  cover  the  o«aa 
which  is  now  made  on  behalf  of  the  county  council ; 
but  even  if  in  form  it  is  not  correct,  I  think  we  ou^lit 
to  disregard  that,  because  Mr.  Hughes  has  stated, 
without  auy  contradiction  from  tbe  other  side,  ih.mt 
the  question  which  both  parties  intended  to  hftwe 
decided,  and  wished  to  have  dedded  heie»  was 
whether  or  not  those  teatings  could  and  ought  to  "ba 
held  under  the  section  on  Sundays,  That  being  so, 
we  shaU  make  any  necessary  alterations  in  the  fonzL 
of  the  prayer  of  the  statement  of  daim.  I  think  vro 
are  bound  to  hold  that  the  teatings  ought  to  be  made« 
and  must  be  made,  under  the  terms  of  the  statute,  on 
Sundays  aa  well  as  on  week-days. 

ROMEE,  L.  J« — I  also  am  of  opinion  that  this  appeal 
fails.    Upon  what  I  may  call  the  main  queslioa  It 
appears  to  me  to  be  clear  that  the  decision  of  Joyce, 
J.,  is  correct.     Whether  you  look  at  the  defandant 
com  p  any  ^s  special  Acc  of  1SG9,  or  at  the  Act  of  tS76« 
or  at  the  Act  of  1330,  it  appears  to  me  to  be  dear  on 
the  eanatruction  of  thoae  Acts  that  the  word  **  dail^  ** 
means  what  it  says,  and  does  not  exclude  auy  day  in 
particular,  like  Sunday,     On  the  Acts  themselvea.  If 
there  was  nothing  but  the  Acta  to  construe,  I  do  not 
really  thiuk  th«t  any  substantial  argument  on  behalf 
of  the  appellants  could  be,  or  baa  been,  addressed  to 
ua.     The  gas  has  to  be  supplied  '^n  a  Sunday  ai  weli 
as  on  any  other  day,  and  there  is  just  as  much  reason 
why  the  gas  should  be  good  on  a   Sunday  and  of 
proper  quality,  and  ao  forth,  on  that  day  as  on  anj 
other  day.    Why  should  it  not  ba  tested  on  that  d^y 
as  well  aa  on  any  other  day  ?     Nor  can  I  fee  why, 
under  these  Acts,  any  distinction  should  be  attemptM 
to  be  drawn  between  a  day  in  tbe  week,  aay,  fnmL 
Tuesday  morning  at   9    o'clock    to    the    following 
Wednesday  at   9  o'clock,    or  between  Batnrday  at 
9  o'clock  to  Sunday  at  9  o'clock,  or  ^m  Sunday  at  B 
to  Monday  at  9.     I  take  the  hour  of  9  because,  under 
the    Acta,  the  days   are  defined    with  reference  to 
d  o'clock  on  one  day  to  9  o'clock  on  the  following^ 
day.     The  only  question  is— and  that  forms  really  the 
basis  of  the  argument  of  the  appellants  on  this  bead — 
can  the  plain  meaning  of  the  Acts  of  Parliament  be 
departed  from  as  to  tbe  later  Acts,  because  a  practioe 
hat  grown  up   of  not  taking  the  teats  on  Sundays, 
or  because,  as  I  understand,  a  police  magistrate  may 
bai?e  decided  a  case  which  implied  that  a  testing  ou 
Sunday  was  not,  in  his  opinvon,  obligatory  ondar  the 
Act  ?    I  think  clearly  not.     There  is  nottiing  arising 
from  the  fact  of  that  practice  and  that  deciaion  which 
would  justify  us  in  sayiug  that  when  the  Legislature 
passed  the  Acts  of  l^ld  and  ISSO  it  did  not  intend  to 
enact  what  it  had  previously  enacted  in  1869— that  tlie 
word  *'  daily,"  ai  used  in  those  subaequeut  Acts,  wm« 
used  exsctly  in  the  same  sense  as  it  was  used  in  the 
Act  of  1869. 

With  regard  to  tbe  other  two  points,  wbioh  ww«  for 
the  iirat  time  taken  on  thia  appeal,  I  can  only  aay 
that,  to  my  mind,  with  regard  to  one  of  them,  which 
is  as  to  whether  the  county  council  are  euHiled  to  sub« 
I  dearly  think  they  are.  It  was  sngpt-sted  that  they 
had  no  sufficient  interest  in  the  subj^t-matter  of  thia 
action  to  justify  them  iu  being  tbe  plainti^a  in  this 
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ftotioii*  But  the  oonnty  oouncil  is  the  oontroUiiig 
authonty  andar  the  Acts^  and  in  particuUr  it  h^i  the 
control  and  maDageme^t  of  the  toatiag  Btations  com* 
mitted  to  it  ]  and  why  h^  it  had  committed  to  it  the 
oontrol  and  management  of  the  testing  atatloni  ? 
OUarlj  to  enable  it  to  catty  out  the  duties  and 
obligations  ca»t  upon  it  as  a  controlling  authority, 

Now^it  appeared  to  the  county  couQOil  that  gas  being 
dolwered  on  a  Sunday ^  it  ought  to  be  tasted  on  a 
Bud  day  accordiog  to  the  wording  of  the  Aot ;  but  they 
find  that  the  gas  examinerSj  the  testing  opera  tori  ^ 
are  not  allowed  by  the  defendant  company  to  go  to  the 
tea  ting  station  i  which  are  under  the  contrail  and 
authority  of  the  couoty  council.  The  county  oomaoilj 
liOTiiig  the  control,  find  tbat,  but  for  the  interference 
of  the  defendants  the  testing  would  go  ou^  because 
the  testers  are  quite  willing  and  ready  to  go  there,  in 
fact,  according  to  their  duty  ;  but  the  county  council, 
as  the  coutroUerB  of  the  testing  station,  arc  prereuted 
from  allowing  the  testers  to  go  there  because  the 
defendant  company  chooae  to  say  that  no  teits  shall 
b^  made  on  the  Sunday,  and  ttiat  no  person  except 
they  themselres  shali  have  any  access  to  the  testing 
stations  on  Sundays* 

It  appears  to  me  that  the  county  council  have  suflS- 
cient  intereet,  obligations,  and  rights  to  justify  them 
in  coming  to  this  court  and  eeeking  for  an  injunction 
to  rtatram  the  defendants  from  exGiudiog,  practically, 
thfl  county  council  and  the  testers  from  the  testing 
stations.  And  that,  in  substance,  is  what  this  action 
is  for.  the  real  queition  behind  it  being  that  which  I 
have  prcTiouily  indicated,  and  which  we  have 
decided — namely,  aa  to  whether,  under  the  Acts  of 
Parliament,  the  testings  ought  to  go  on  at  all  on  a 
Sunday. 

With  regard  to  the  other  technical  point  taken  an 
behalf  of  the  appellants,  that  seemed  ^  me  to  have 
something  of  substance  in  it  until  it  was  disposed  of 
by  the  reference  to  section  5o  of  the  Act  of  1860, 
which  destroyed  whatever  other  v^dity  the  argu- 
ment might  have  had.  It  appears  to  me,  therefore, 
that  the  appeal  wholly  failsj  and  should  be  dismissed, 

Stirling,  L  J.— I  am  of  the  same  opinion.  I  agr«e 
wiUi  what  has  been  said  by  Joyce,  J.,  in  the  court 
below,  and  by  my  brethren  here  upon  the  main 
question  which  is  raised  by  this  action^  namely, 
whether  the  word* "daily"  includes  Sunday,  and  I 
do  not  think  I  can  usefnUy  add  to  what  has  been  said 
by  them. 

With  regard  to  the  points  which  have  been  raised 
for  the  Erst  time  in  this  court,  the  one  of  most 
substance  ii  that  which  would  exclude  the  jariadiction 
of  the  court  by  reason  of  the  penalty  beiog  attached 
by  the  Gas  Works  Clauses  Act  of  1871  to  a  refusal  on 
the  part  of  the  gas  company  to  give  proper  access  to 
the  testing  stations  and  so  forth.  Bat  when  the  Act 
of  1360  of  this  p articular  company  is  referred  to » it  is 
fouod  that  the  jurisdiction  of  the  superior  court  is 
preserved ;  and  it  really  has  been  admitted  by  Mr* 
Warmiugk»n  tiiat  that  section  affords  an  answer  to 
the  argument  which  was  baaed  on  the  Aat  of  187  L 

The  other  question  is  as  to  whether  the  London 
County  Council  is  the  proper  plaintiff  iu  the  present 
action.  Now  I  agre«  with  what  has  been  said  by 
Vaughan  Williams,  hJ,,  that  that  is  not  an  objectiou 
to  which  effect  ought  to  ba  giireo,  regard  bdng  had 
to  what  took  place  io  the  court  below  at  the  heariog 
oi  this  action.  I  also  agree  with  what  has  been  said 
by  EomeTf  L,J.#  and  if  it  were  neo<»S8ary  to  decide 
it,  I  should  be  cf  opinion  that  the  London  County 
OotuicU  were  proper  plaintiffs.  To  them,  by  tie  Act 
of  1^76,  are  eutrufited  the  control  and  management 
of  the  t*^stmg  places,  materials  and  apparatus 
provided  by  the  company,  aud  ii  seems  to  me  l^»t 


so  far  from  the  company  being  entitled  to  control  those 

places,  the  view  taken  by  the  Acts,  particularly  the  Act 
of  ISSOj  is  that  everything  which  is  necessary  to  be  done 
for  carrying  into  effect  the  directions  of  the  Aot  with 
respect  to  testing  shaU  be  dealt  with  by  the  **  con- 
trolling authority  " ^namely »  the  London  County 
Oouncil— and  not  by  the  company.  That  is,  to  my 
tnind,  made  very  strong  in  particular  by  section  10 
of  the  Act  of  I  BSD,  which,  whilst  it  gives  the  company 
the  power,  if  they  think  tit^  to  be  represented  by  an 
olBcer  at  each  testing,  provides  that  *'  the  oontrolling 
authority  shall  state  at  what  time  it  ii  proposed  to 
make  eugh  testings  on  any  particular  day  upon 
reoeivtog  a  reqcest  in  writing  from  the  company  in 
the  forenoon  of  the  previous  day.'*  That  seems  to 
me  to  show  that  it  is  for  the  company  to  apply  to 
the  controllitig  authority— the  London  County 
Council" for  the  purpose  of  giving  effect  to  this 
portion  of  the  Act,  and  that  they — ^the  company — 
have  not  the  power  of  excluding  the  controlling 
authority  aod  the  persons  authorized  by  them  from 
the  testing- stati out  which  have  been  established 
under  the  Act^  It  seems  to  me  that  in  this  case  thwe 
was  a  clear  interferenoe  by  the  defendants  with  the 
control  and  management  which  is  by  statute  vested 
in  the  London  Cjunty  CouccLi.  I  thiuk,  therefore, 
the  appeal  fails,  aud  ought  to  be  dismissed. 

Appeal  dumiMsd. 

Solicitors  for  the  appeUantej  Hicklint  Washingtont  ife 

Solicitors  for  the  respondents,  W*  A^  Blaxland^ 


Fforu  E.  B.  Dir,  j     t  t    o  *i  ii 

{Vaughan  WilHams,  Romer,  and  J    .^'^^,7  '\^^'^ 
Stirling, lJjJ.)  )  ^"^^  ^^'  ^^^^ 

GlAMOEGAKSHmE  COAL  Go.  (LIMITED)  AND  QtHEES 

V,  South   Wales   Miners'    FEDEftATioif  and 
Othbes,  («,) 

Trade  miion — Master  and  vmrhnan  —Froturing  breach 
of  contract  of  service — Malice — Boni  fide  mfm<^ — 
Jiiit  caiae. 

Inter ferenee  with  amiradwd  fdation$  known  to  lam  ii 
a  violatwn  of  legal  righUf  which  is  aciionaMe  unk9t 
there  is  sufficient  Justificaiimi  for  what  tttoi  dotie.  In 
deciding  what  ttnll  coTiititutc  mtficierd  JmtiJicatiQn, 
regard  mitst  he  had  to  the  circurnstanc^  of  txtch  caie. 
Where  a  third  pcra&n  has  proetired  a  breach  of  contract 
beii^en  ma§ter  and  $ervtjnt,  he  is  tioijuatijied  of  Tiecets % 
rmrdrj  hy  showing  that  fte  had  7w  personal  animus 
against  the  masi'tr  or  tftut  it  toas  to  the  advantage  of  the 
sertfant  that  the  contratt  sl^otdd  be  broken, 

Jn  1901  the  South  Wales  Miners*  Federation  issued  a 
mftjiifesto  ordering  the  fnen  to  stop  luorAr  on  certain  days 
known  as  *^stftp  tlays.-*  This  action  occasioned  great  loss 
to  the  employeris,  hnt  was  induced  by  a  honk  fide  belitf 
that  the  workmen  woidd  be  hertefiied  by  reason  of  the  rise 
m  Me  price  of  coal  tl^trehy  caumi*  In  an  action  by  the 
employers  for  damages^ 

Held  {by  Romer  and  Stirling,  L.J  J.  ;  Yaughan 
Willimmi,  L.J.,  dissentiente),  that  the  aciion  mould  lie, 
aXtiiOugh  thm'e  was  no  malicious  intention  on  the  part  of 
the  federation  to  injure  the  employers^  atid  the  federation 
bona  iide  believed  that  they  were  hound  to  act  as  they  did 
in  the  interest  of  the  men. 

Decision  of  Bigham,  J.  (51  IF.  R,  59),  reversed. 

This  was  an  appeal  from  the  decision  of  Bighaoif 

J,  (reported  51  W;  B.  59,  [1903]  1  K.  B,  118). 


(a.)  Reported  by  J. 


I,  STrnx^rcro,  Esq,,  Banister- 
at-Law« 
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CA*  Gi^^KomoAif iHiBE  Coal  Co.  (Ld,)  &  Otksbb  v.  Soitth  Walks  MnrBai'  FsD^rnkTion  k  Otfiiofl.  C A, 


The  wM.tm  wft«  brought  hj  the  Glftmorgna  Coil  Co. 
[Limitad)  and  iflfT^ntj- three  Other  pMatiffi  ag^unat 

the  8 oath  Wales  Mtuerfl^  FedefAtiDni  iti  trusteefi  its 
offiaeOi  and  a  namber  of  metubera  of  itt  exscntiTs 
ooaacdli  to  FOcoYei'  danL%ges  for  wrongfully  and 
maltdoualy  procurmg  and  inducing  tke  worktuaa  ia 
the  plain ti^i'  colUeiies  to  break  their  Ct^n treats  of 
■orvicd  with  the  plainti^a.  In  the  aLternatiye  the 
plaintiEs  also  lued  the  defendants  for  wroDgfnlly, 
nnlawfuMj,  and  malictooaly  oooepLriag  together  to  do 
the  acta  complained  of« 

The  plaintifia  dfumed  both  damages  aad  an  in- 
jiiDction. 

The  defenoe  oonglsted  of  demaU  of  the  material 
allegatiotui  in  the  etatemeat  of  claioi,  and  of  a  plei 
that  the  acts  ootaplalned  of  were  done^  if  at  all,  with 
reasonable  jnstiEoation  and  excuse. 

The  caae  oaoie  on  to  be  tried  before  Bighanif  J*^ 
with  a  flpeci&L  jury  on  the  22nd  of  tTaly,  1R02,  but 
after  the  trial  hiid  laited  three  day  a  the  jary  was  dii- 
oharged,  and  all  questions  of  law  and  fact,  a&  well  9a 
the  aseertaiameat  of  the  damages,  if  aoy,  were  by 
OonBeut  left  to  be  dealt  with  by  the  li^araed  judge* 

The  faoNi  ae  fouud  by  his  lords  hip  ia  his  con- 
sidered judgment,  were  as  follows ;  "  The  plaiutiffi 
are  seventy -four  limited  liability  companies 
ftsflociated  together  for  the  protect  ion  of  their  own 
interests  under  the  style  of  the  Moumouthabire  and 
South  Wales  Goal  Owners'  Association-  They  work 
upwards  of  2DQ  ^^oliieriee  m  the  South  Walee  district, 
and  in  these  collieries  they  employ  about  100,000 
men.  Tae  defendants  are,  first,  the  men's  federationf 
a  body  registered  under  tjae  Friendly  Societies  Acts, 
secondly  the  tmsteea  of  the  federation ,  thirdly  Mr* 
Brace  ^vice-president],  Mr.  Oaions  (ohe  treaaurer),  and 
Mr>  Bichards  (the  lecretary  of  the  federation},  and 
laatly  six  men  who  are  members  of  the  executive 
ooimcil  of  the  federation,  and  who  are  ako  members 
of  the  workmen^  half  of  a  body  known  as  the  Joint 
Sliding  6aa!e  Commit  tee.  The  trustees  were  joined 
as  defendants  mexely  iu  order  to  enable  the  plain tiffi 
to  reach  the  fanda  of  the  federation  in  the  event  of  a 
jndgment  being  recOTered  for  damages  against  that 
body.  It  appeared  tbat  for  the  last  twenty  or 
twenty-five  yeara  the  masters  and  the  men  in  the 
9o«tb  Wales  colliery  district  had  worked  together 
under  an  agreement,  called  tbe  aliding-so&le  agree- 
ment, by  which  the  rate  of  wages  paid  to  the  men 
was  made  to  depend  on  the  price  for  the  time  being 
of  a  certain  agreed  olaHi  of  coal^that  is  to  say,  as 
the  price  of  such  coal  rose  or  fell  so  the  rate  of 
wages  moved  up  or  down.  It  was  thus  to  the 
interest,  not  only  of  the  maateii,  hut  also  of  the  men, 
to  keep  up  the  price  of  ooal ;  but,  at  the  same  time, 
not  to  drive  it  up  to  such  apoint  as  wodd  undaly  inter* 
fere  with  the  demands  Against  the  producers  of  coal 
there  were  always  arrayed  a  number  of  coal  dealers, 
known  as  merchants  or  middlemen,  who  buy  coal  to  be 
shipped  to  foreign  ports,  or  for  reaale  in  the  South 
Wales  market  The  intarest  of  those  men  was,  of 
course,  to  keep  down  prices,  so  that  they  might  buy 
as  cheaply  m  possible.  Tbey  frequently  sold  large 
q nan ti ties  of  coal  for  forward  delivery  at  prices  below 
taose  current  for  immediate  delivery,  trusting  to 
supply  themselves  later  on  by  purcbaies  from  one  or 
other  of  the  many  coliiedei  at  prices  whiob  would 
make  tb  eir  bargains  remnnerative.  Thia  had  the  eff eot 
of  depressing  the  market,  and  on  more  than  one  ocoa* 
mon,  and  particularly  in  the  yeara  1396  and  1897,  the 
masters  and  men  had  tried  together  to  devise  some 
scbeme  to  so  regulate  the  output  of  the  mines,  by 
means  of  stop  days  or  otherwise,  ai  to  counteract  this 
effect  There  had,  however^  always  been  a  difficulty  in 
getting  a  sufficient  number  of  the  oolHery  proprietors 
to  fall  In  with  any  loheme  haying  for  its  object 


the  reitriotioQ  of  output,  and  thus  nothing  had  beeii 

done.  On  the  lat  of  April,  1898,  a  ahike  broke  out  in 
the  South  Wales  district,  and  the  collieries  were  closed 
from  that  date  to  the  3 1st  of  August.  Oq  the  I  it  of  Sep- 
tember work  was  resumed  throughout  the  district.  At 
the  collieries  of  forty- seven  of  the  pUiatiff  companies 
it  waa  resumed  under  au  agreement  which  embodied 
tliB  old  sliding  scale.  By  this  agreement  it  was 
provided  that  a  joint  committee  of  matters  and  mien 
should  be  formed,  which  should  be  oal^ed  the  Joint 
Gliding  Soale  Committee  -  and  that  it  ahoold  be  com- 
prised  of  twelve  masters,  represeuting  the  forty* seven 
firms,  and  of  twelve  men  elected  by  the  colliers  in  tbe 
employment  of  those  firms.  Bach  half  of  the  com- 
mittee waa  to  have  its  own  secretary,  elected  from  its 
own  twelve  members,  and  it  was  contemplated  that 
eaoh  half  might  from  time  to  time  meet  separately  to 
discuss  matters  aff footing  its  own  interests*  One  of 
the  principal  obj^icts  of  the  joint  committee  was  to 
ascertain,  by  audits  of  the  s*lee  of  the  forty ^seven 
firms,  the  average  price  of  coal,  for  tbe  purpoflA  of 
regulating  wages  thereby.  The  agreement  contained 
many  other  provisious,  in  addition  to  the  provisioni 
for  the  formation  of  the  joint  committee*  The  im- 
portant clause  of  the  embodied  slidiag^ scale  agree- 
ment was  clause  23,  whiah  was  as  follows;  *'It  is 
hereby  agreed  that  all  noticea  to  terminate  contracta 
on  the  part  of  the  employers,  as  well  as  employ^, 
shall  b^  given  only  on  the  first  day  of  any  oal>^iidar 
mouth,  and  to  terminate  on  the  la^t  day  of  tbe  same 
month/^  Although  only  forty-aeveu  of  the  plaintiSs 
were  parties  to  that  agreement,  and  were  alone  to  be 
represented  on  the  Jciint  Sliding  Scale  Committaa, 
the  men  employed  b^  ^e  other  twenty^seven  plain- 
ttfis  went  back  to  work  on  the  same  terms,  both  as  to 
wagee  and  notice,  as  those  contained  in  the  agree- 
ment  On  the  11  th  of  October,  1398,  the  defendant 
federation  was  formed,  and  practically  aU  the  miners 
in  the  South  Wales  district  became  members  of 
it.  They  numbered  about  128,000,  and  they  included 
all,  or  very  nearly  all,  the  men  who  worked  for  the 
plaintifis.  The  members  at  once  proceeded  to  elect 
a  president,  a  vice-president,  a  treasurer,  and  a 
secretary.  They  also  elected  an  executive  council* 
conaiatiug  of  twenty -five  men,  who  were  to  manage 
the  afiTaira  of  the  federation.  The  federatiou  was 
subsequently — ^z.,  iu  February,  1899— registered 
under  the  Friendly  Societtea  Acts.  By  ita  rulee  its 
objects  are  declared  to  be — to  provide  funds  to  carrf 
on  the  bminess  of  the  federation ;  to  take  into  eon* 
aideration  the  question  of  trade  and  wages ;  to  pio^ 
tact  workmen  generally ;  regulate  the  relationi 
between  them  and  employers ;  and  to  call  oonfereoMl 
to  deal  with  questions  affecting  the  workmen  ol  a 
trade  and  legia Native  character*  On  the  5th  of  ^m* 
ember »  1898,  the  executive  council  met  and  resolved : 
**  That  this  conncil  in  its  entirety  ahali  from  tim.e  to 
time  transsct  the  whole  of  the  business  arising  ont  of 
the  aliding-soale  agreement^  notwithstanding  that 
only  twelve  of  the  said  council  can  appear  beEcjr©  the 
employers  to  deal  with  the  Slidiog  Scale  Joint  Com- 
mittee/' and,  having  parsed  this  resolution,  they 
tfien proceeded  to  elect  twelve  of  their  own  body  to  aarve 
on  the  j olnt  committee.  The  forty-seven  plaintiff  com- 
paiiies  objected  to  that  election  upon  the  ground  that 
the  council  represented  all  the  miners  in  South  Walei, 
whereas  the  joint  committee  waa  to  be  compoeed  onlf 
of  the  representatives  of  the  forty -seven  firms,  and  of 
tbe  men  who  worked  for  those  firms.  Tlieren|»Ga 
another  election  was  held,  at  which  only  the  mea  in 
tbe  ooUieries  of  the  forty -seven  firms  voted.  Ifcey, 
however,  chose  the  same  twelve  men  as  had  been 
chosen  by  the  executive  council,  so  that  ehe  masters 
took  nothing  by  their  objection*  The  effect  of  this 
wa«,  in  hia  ^irdship's  opimon,  that  the  twalre  woik- 
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siderable  imprntatioe.  The  representfttirei  of  thi 
maatenf  oa  the  Joint  Sliding  8o&le  Oamiiiittee  we^ 
uinoyed  at  the  course  which  the  exeoutive  eouncil 
had  adopted,  and  on  the  I3tli  of  November,  1900, 
they  held  a  meetiiig  at  which  the  working  men'i 
representatives  on  the  eommittee  were  present.  The 
latter  assured  the  masters  that  the  action  of  the 
council  had  not  been  taken  with  a  view  to  injuring 
the  owners,  or  to  interfering  with  the  relation! 
between  owneri  and  workmen,  but  only  to  ahow 
middlemen  that  they  were  not  to  be  allowed  to  do 
with  the  markeU  what  they  had  done  in  the  paat 
This  aaauranca  the  maeterB  accepted,  reooiding  their 
acceptance  in  a  memorandum  in  the  mioute-book  of 
the  J^oint  SKding  Scale  Oommittee*  The  memorandum 
wai  aa  follows ;  "  That»  whilst  accepting  the  aBiiir- 
ancea  of  the  workmen's  representatives  that  they 
thought  they  were  acting  for  the  good  of  the  ooal 
ti^de  in  having  ordered  a  geoeral  stoppage  of  work 
at  the  collieries  on  Friday  last,  the  owners*  repre- 
sentatives are  nnanimontly  of  opinion  that  the 
principle  involved  in  such  a' stoppage  is  nnsound^ 
and  the  action  is  illegal^  and  will  not  achieve 
the  object  which  the  workmen's  representatives 
apparently  had  in  miodi  and  the  ownere'  repre- 
aeutativea  protest  against  the  course  followed, 
far,  to  fmt  from  assisdng  the  trade,  such  action 
is  calculated  to  damage  it,  both  temporarily  and 
permanently.  And,  further,  the  owners*  representa- 
tives are  of  opinion  that,  the  stoppage  having  been 
in  contraveution  of  all  established  customs  at  the 
collieries,  and  so  far- reaching  in  it«  effactB,  the  general 
body  of  the  ataociated  ownera  wUl  have  to  be  con- 
sulted upon  the  course  which  the  workmen  have 
seen  fit  to  adopt"  On  the  28th  of  November  the 
asaociated  owners  met,  and,  after  negativing  the 
expediency  of  prosecuting  the  men,  resolved  as 
follows:  "That  the  owners*  aide  of  the  sliding  scale 
committee  point  out  to  the  workmen's  representa- 
tives  that  a  resolution  l^as  been  passed  by  the 
association  that,  if  the  men  make  any  fnture  illegal 
stoppage,  the  owner  will  take  proceedings  against  ttie 
men/'  Thus  thii  incident  was  closed ;  and,  u  nothing 
further  had  happened,  his  lordship  wae  satisfied  that 
it  would  have  been  for^tten.  He  thought  the 
masters  were  right  in  accepting  the  assuranoei  of  the 
men.  He  was  quite  satisfied  that  in  ordering  the 
stop -day  the  federation  aoted^  as  they  thought,  in  the 
interests  ol  the  men,  and  without  any  intention, 
malicious  or  otherwise,  of  injuring  the  plaintifis. 
Hia  lordship's  judgment  next  dealt  with  the  events 
which  led  up  to  the  ordering  of  the  other  stop-dajrs 
in  October  and  November,  1901,  of  which  the 
plaintiffs  complain.  It  was  neoessary  to  consider 
them  with  some  care^  inasmuch  as  the  federation,  by 
their  counsel  allege i  that  they  did  not  order  these 
stop  days,  and  that  they  could  not  therefore  be  held 
responaible  for  them.  In  this  connection  it  was  to  be 
remembered  that  on  the  22nd  of  July,  1901,  the 
House  of  Lords  had  decided  in  the  Taff  Vak  cfLte  that 
a  friendly  society  could  be  sued,  and  its  funds 
reached,  to  answer  any  damages  that  might  be 
recovered  against  it  On  the  12th  of  October,  1901, 
the  defendant  Brace,  the  vice-president  of  the  federa- 
tion, made  a  speech  to  the  miners,  in  which,  after 
congratulating  them  on  the  dourishing  position  of 
the  federation  finanoaa,  he  insisted  that  unless  some 
steps  were  taken  to  prevent  the  depression  of  prices, 
whtoh  was  likely  to  result  from  what  he  caUcd  the 
cut- throat  competition  in  the  trewie,  the  workmen[s 
wages  would  be  aerioualy  diminished;  and  in  this 
conoection  he  referred  to  the  low  prices  at  which 
contracta  for  coal  had  recently  been  made.  He  con-* 
eluded  by  saying  that  **  if  there  was  the  slightest 
tend^ey   to  a  dump  in  prices  bronght  about   by 


in^-meti  who  formed  the  workiiig  men's  half  of  the 
Joint   Sliding    Scale   Qommittee   became   the     mere 

mouthpiece  of  the  federation,  and  took  their  inatmc- 
tions  from  the  counoil  of  the  federation,  of  which,  as 
already  stated,  they  were  all  membera.  The  federation 
prospered  greatly,  so  that  by  the  end  of  1900  it  foimd 
itself  in  the  possession  of  funds  amounting  to 
£IOO«000.  The  price  of  coals  also  rose,  and  with  it 
the  rate  of  wages.  Bat  in  October  or  November, 
1900,  the  council  of  the  federation  seemed  to  have 
imlt  some  apprehension  that  this  prosperity  was  being 
threatened  by  the  merchant  and  the  middleman. 
That  being  the  season  of  the  year  at  which  foreign 
governments  and  others  make  their  contracts  for  for- 
ws^d  delivery  of  ooal,  the  prices  at  which  these  con- 
tracti  were  being  effected  alarmed  the  councU,  and 

tforeahadowed  a  faU  in  pricea*  Whether  the  fear  was 
well -founded  or  not,  hie  lordship  could  not  say,  but 
he  was  satisfied  by  the  evidence  that  it  was  honestly 
felt.  On  the  3rd  of  November,  1900,  BIr»  Abraham, 
M.F.,  the  president,  made  a  speech  at  a  meeting  of 
the    counc^   of  the  federation,   in  which   he  said : 

1^'  There  ts  an  attempt  being  made  by  middlemen  and 
merchants  to  bring  about  an  undue  reduction  in  the  | 
price  of  coal ;  80  per  c^nt.  of  the  employers  are  trying 
to  connteract  this  movement,  but  three  or  four  large 
firms  appear  to  desire  that  it  should  be  successf  uL  I 
therefore  suggest  that  ateps  be  t*iken  to  bring  about  a 
9t op-day  thronghout  the  coalfield  as  a  protest  against 

Itbii  action/'  Thereupon  a  resolution  of  the  council 
"nrat  passed  ordering  a  stop -day  for  Friday,  the 
9th  of  November,  and  a  further  resolntion  was 
passed  that  a  general  conference  of  the  federation 
should  be  convened  for  the  12th  of  November.  In 
the  meanwhile  the  following  manifesto  was  ordered 
to  be  circulated :  **  Fellow  Workmen, — Your  oouut^l, 
having  seriously  oonaidered  the  present  condition  of 
the  coal  trade,  are  strongly  of  opinion  that  an  organ- 
ised attempt  is  being  made  to  uuduly  interfere  w^th 
fi^e  and  prices  to  such  an  ex. tent  as  will  prejudice 
the  interest  of  the  members  of  the  federation.  With 
a  view  of  preventing  the  industry  being  exploited  by 
naeruhAutfl  and  middlemen »  we  hare  uuanimonsly 
reaotved  that  a  general  holiday  b^  taken  throughout 
the  coalfield  b?  all  oolhery  workmen  on  Friday  next, 
ll&e  9th  of  November^  1900*  We  also  request  you 
upon  that  day  to  hold  genersi  meetings  for  the  pur-- 
pooe  ol  appointing  delegates  to  attend  a  conference  at 
the  Cory  Memorial  Hall  on  Monday  next,  the  12  th 
of  November,  1900,  to  consider  and  determine  our 
fatnre  policy,  &%  embodied  to  the  following  resolution 
That  the  conference  hereby  authorizes  the  council  to 
dedAie  a  general  hoUday  at  any  time  they  think  it 
oeoMiary  for  the  protection  of  your  wages  and  the 
indiutry  generally. — W*  A*  Abeaham."  This  mnui- 
feeto  had  the  desired  eff^t,  and  on  the  9^  of 
NoTtmber  all  the  colUera  in  the  coalfield,  including 
the  men  working  in  the  plaintiff's  coUteries,  stopped 
work.  No  notice  of  any  kind  was  served  on  the 
masters*  and  they  knew  nothing  of  the  matter  until 
tbfif  saw  a  report  of  Mr.  Abraham's  speech  iu  the 
wtm§^m^en  of  the  fith  of  November,  Thia  stoppage 
Qfk  ttie  9th  of  November  is  the  first  matter  of  which 
the  plaintiffs  complained  in  this  action.  On  the  12  th 
of  November.  1900,  the  conference  which  had  been 
convened  for  that  day  was  held,  and  at  it  a  resolution 
was  passed  authori?^g  the  council  of  the  federa- 
tiota  to  declare  a  general  hoMay  at  any  time  they 
might  think  It  necessary  for  the  protection  of 
Wl^gei  and  of  the  industry  generally.  Having 
regard  to  what  happened  twelve  mouths  later,  and  to 
the  present  contentions  of  the  federation,  this 
nsolntion,  which  was  passed  by  the  conference  in 
oompUanoe  with  the  request  of  the  executive  council 
in  their  manifesto,  wai»  his  lordship  thonght,  of  con- 
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nnfair  oompetttioQ  the  execative  oouooil  of  the  federa- 
tion, in  whom  power  wai  inyested  by  the  whole  of 
the  workmen,  acooiding  to  the  conference  reeolation, 
wonld   immediately  declare  a  leriee  of  stqppagee, 
with  a  view  to  regolating  the  inpply  aooordmg  to 
the  demand/'     Four  days   later,  on  the   16th  of 
October,  1901,  Brace  made  another  roeeeh,  in  which, 
referring   to  his   speech   of  the  12th  of   October, 
he  intimated  that  if  a  stop  was  ordered  it  wonld  not 
be  by  the  federation,  but  by  the  workmen  themselyes. 
On  the  19th  of  October  Mr.  Biohards,  the  secretary 
of  the  federation,  made  a  speech  to  a  body  of  miners, 
in  which,  replying  to  the  possilulity  of  a  stop  day 
beinff  ordered,  he  said  that  the  ezecatiye  couqcU 
woold  haTC  to  more  carefnlly,  in  Tiew  of  the  decision 
of  the  Home  of  Lords  in  the  Taf  VcUe  oaee,  and  that, 
if  any  notice  of  a  stop  was  found  neceisary  for  the 
punxMO  of  keeping  u^  wages,  it  would  come  from  the 
Sliding  Scale  Committee.    About  the  same  time,  on 
the  18th  of  October,  1901,  Mr.  Onions,  the  treasurer 
of  the  federation,  made  a  speech,  in  which,  after 
obserring  upon  the  comparativdy  low  prices  at  whidi 
some  laige  contracts  for  coal  had  recently  been  made, 
he  stated  that  some  general  action  would  have  to  be 
resorted  to  by  the  workmen  to  protect  themselTes, 
and  that,  in  the  face  of  the  recent  decision  in  the  Toff 
Vale  eoie,  they  would  have  to  exercise  great  care.  He 
added:  **  It  would  be  better  to  take  some  action  to 
saTc  themselTCS  now  than  to  be  compelled  later  on, 
when  wages  had  been  reduced  to  starvation  point,  to 
take  drastic  measures.'*    Those  speeches  preceded  a 
meeting  of  the  executive  council  of  the  federation, 
Which  was  held  on  the  23rd  of  October,  1901,  and 
they  foreshadowed  what  was   to   be  done  at   the 
meeting.    The  federation,  or  its  officers,  obviously 
desired  that  one  or  more  stop  days  should  be  declared, 
but,  having  regard  to  the  decision  of  the  Taff  Vale 
0(50,  they  desiined  that  the  order  for  the  stOp  days 
should  be  issued  bv  some  other  body  than  their  own, 
by  some  body  which  had  no  funds  with  which  to 
answer  any  jucU^ent  that  might  be  recovered  in  the 
event  of  the  order  taming  out  to  constitute  an  action- 
able wrong.    At  the  meeting  of  the  executive  council 
held  on  the  23rd  of  October,  1901,  there  were  twenty- 
two    members  present,    ten  of    them  beong  wo 
members  of  the  working  men's  division  of  the  Joint 
Sliding  Scale  Committee.    Tbe  vice-president,  Mr. 
Brace,  and  the  treasurer,  Mr.  Onions,  were  there. 
Mr.  Brace  appeared  to  have  called  attention  to  several 
contracts  for  forward  delivery  of  coal  which  had  been 
made  at  many  shillings  below  the  average  price  as 
ascertained  at  the  last  sliding  scale  audit,  and  there- 
upon a  discussion  ensued  as  to  whether  the  federation 
should  take  steps  to  counteract  the  bad  effect  of  the 
contracts.    Then  it  seemed  to  Imve  been  moved  that 
the  executive  council  should  not  tiE^e  upon  itself  the 
responsibility  of  declaring  ai^  stop  day ;  and  to  that 
an  amendment  was  proposed  that,  if  any  stop  days 
were  to  be  ordered,  the  ordersshould  be  issued  by  the 
executive  councQ  of  the  federation,  no  other  body 
having     authority     to    do    so«      The    amendment 
being  put,    only  three   voted   for   it,  while  nine- 
teen   voted    for    the    original    motion.     Thus    it 
stood     recorded     on     fiie     minute-book    of     the 
federation  that  the  counoQ  of  the  federation  should 
take  no  responsibility  for  ordering  stop  days.    Imme- 
diately after  this  vote  had  been  taken  all  the  members 
of  the  council  who  were  not  members  of  the  Sliding 
Scale  Committee  left  the  room ;  and  the  remainder, 
by  some  process  not  explained,  resolved  themselves 
into  the  working-men's  half  of  the  Sliding  Joint 
Scale  Committee  and  proceeded  in  that  capacity  to 
dedare  two  stop  days— the  25th  and  26th  of  October, 
1901— and  thereupon  the  following  manifesto  was 
published :  *<  To  the  workmen  employed  at  the  South 


Wales  and  Mdnmonthshire   Collieries.      It  haemg 
come  to  the  knowledge  of  your  representatives  npon 
the  Sliding  Scale  Comouttee  that  luge  contracts  Imve 
already  been  made  at  considerably  lower  prices  thaa 
the  average  price  declared  by  the  last  suding  aoale 
audit,  and  fearing  the  result  at  those  contracts  upon. 
annual  and  other  contract  about  to  be  made,  wmdi 
must  of  necessity  mean  a  heavy  reduction  in  wages, 
it  was  unanimously  resolved  that  the  workmen  uall 
observe  as  genoral  holidays  Friday   and  Saturday 
next    (Signed)  W.  Bbaob,  Alfred  Oniovs,  Bvogh 
MoBBL»  Thomas  Bvans,  D.  Watts  Mobqan,  C.  B. 
Stantoit.  Thomas  Thomas.  D.  D.  Bsriroir,  Dabovwt 
IsAAo,  Byan  Thomas,  Thomas  Biohabds.*'    Tele- 
is  were  then  sent  to  all  the  collieries  in  South 
'ales,  notifying  the  fact  that  the  stop  days  had  been 
declared.    It  was,  said  his  lordship,  of  importanoe  to 
observe  that  with  many  of  these  ccdUeries  the  Sliding 
Scale  Committee,  as  a  committee,  had  nu  oonoem; 
for  that  committee  only  represented  the  forty-seven 
firms  before  mentioned,  ana  the  working  men's  repre- 
sentatives on  this  committee  were  elected  only  by  the 
men  working  in  the  collieries  of  those  firms.    Yet  the 
committee  took  upon  themselves  to  do  that  which 
the  federation  alone  had  authori^  to  do— namdy,  to 
order  stop  days  in  all  the  collieries  in  South  Wales. 
There  was  one  other  f  aoL    The  cost  of  printing  the 
manifesto  and  of  sending  out  the  telearams  was  paid 
out  of  the  funds  of  the  federation,  and  the  organi»- 
tion  of  the  federation  was  used  for  the  purpose  of 
making  the  stop  days  known  to  the  men  thron^out 
the  district    Subsequently  two  other  stop  days  were 
ordered,  one  for  the  31st  of  October  and  one  for  tiie 
6th  of  November.    They  were  also  declared  at  meet- 
ings of  what  was  called  the  working  men's  half  of 
the  Sliding  Scale  Committee ;   but,  as  before,  oom- 
munications  to  the  men  were  distributed  by  means  of 
the  organization  of  the  federation,  and  the  cost  was 
defrayed  out  of  the  federation  f onds.    The  result  of 
all  this  was  that  the  men  stayed  away  from  woA  oq 
the  four,  days,  and  so  broke  their  contracts  with  their 
masters.    It  was  argued  on  behalf  of  the  federation 
that  they,  the  federation,  could  not  be  held  respon- 
sible for  the  consequences  of  stop  days,  for  the  reason 
that  the  federation  had  expressly  refused  to  meddle  in 
the  matter,  at  appeared  by  the  resolution  of  the  23rd  of 
October*  His  lordihipdid  not,  however, think  tiiis  argu- 
ment well  founded.    It  was  true  that  the  hand  oi  the 
working  men's  representation  on  the  Sliding  Soala 
Committee  was  made  to  appear  as  directing  these  stop 
days,  but  he  could  not  doubt  that  the  hand  was 
guided  and  oontroUed  by  the  federatiim  itsell    la 
truth,  it  was  the  federation  idio  were  acting,  the 
name  of  the  Sliding  Scale  Committee  being  used  as  a 
blind,  a  very  transparent  bUnd,  to  oonoeal  what  was 
being  done.    The  writ  was  issued  on  the  22nd  of 
November,  1901.    After  the  writ  was  issued  Mr.  Bvan 
Thomas,  one  of  the  defendants,  and  a  pcominent 
o£Bcial  of  the  federation,  speaking  at  a  meetiiur  of 
miners  as  to  the  way  stop  days  would  a£EBCt  the  nffiti 
of  haulers  to  a  certain  bonus  payable  to  them  by  the 
masters,  said,  '*When  a  stop  day  is  declared,  it  is 
expected  that  everyone  will  morally  abide  toit,  bat 
if  tiie  haulers  do  not,  they  are  in  a  sense  aotuig  dis- 
loyally towards  the  federation,  and  it  will  oertainly 
mean  that  the  executive  council  will  either  have  to 
ffive  this  policy  up  or  to  do  something  else  to  meet  the 
difficulty  of  carrying  this  policy  out**    It  was  true 
that  within  two  or  three  days  of  this  speech  being 
reported  lir.  Bvan  Thomas  wrote  to  tiie  newspapers 
to  say  that  he  had  used  the  expresrion  *'  executive 
council "  by  a  slip,  and  that  he  ought  to  have  said 
Sliding  Sttde  Committee.     But  to  his  lordship  it 
appeand  that  Uus  <^oial  made  no  sUp  at  all,  and 
that  he  was  quite  right  when  he  attribatad  the 
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itop  dAj  to  the  exeoatm  council  af  tbe  federation.  A 
tmmb^T  of  witneiies  wwe  called  on  the  p»t  of  the 
plain ttffk  and  on  the  part  of  the  deEeadaats.  Mr, 
Dabsiel,  aecretary  of  the  O^jiert*  Asflooiation,  stated 
that  he  did  not  suggest  that  in  giriog  the  ad?ice  to 
to  stop  in  Navember,  1900,  there  wae  any  intentaon 
oi  inj  axing  the  masterit  and  the  reaoliition  of  the 
[Da«teri  pafaed  on  the  13  th  of  Noramber  conHrmB 
Mr.  Dalxiel  m  that  Tiew,  Then  it  appeared  that  in 
October*  1901,  oirc^uniatancai  similaT  to  those  that  led 
up  to  the  stoppage  in  1900  again  oocurred,  and  that 
thdte  cdrciiEiiatanoes  afforded  the  only  Teaaon  for 
orderiog  the  stop  dajs  in  October  and  Novaoiber, 
1901.  T&ere  wai  no  quarrel  betvaen  the  maitera  and 
the  mecu  and,  so  far  ai  hia  lordship  conld  sae,  no  ill 
wilL  The  men  objected  to  the  course  of  buMnaw 
adopted  by  the  middle ment  and  in  thii  objection 
some  at  least  of  the  mastars  aeam  to  hare  shared, 
The  evidenoe  satisEed  him  that  the  action  of  the 
faderadon,  and  of  the  other  defendants  in  1901,  was 
dictated  by  an  honest  desire  to  forward  the  interest 
of  tha  workmen,  and  was  not  in  any  senAe  prompted 
by  a  wiih  to  injure  the  masters*  Neither  the  federa- 
tion nor  the  other  defend snts  had  any  prospect  ol 
pirsonal  gain  from  the  operation  of  the  atop 
days*  Haying  been  requested  by  the  men  by 
the  reaolution  of  the  i2th  of  NoTftmber,  189a> 
to  advise  and  direot  them  as  to  when  to  stop 
workf  the  federation  and  the  other  defendants, 
who  were  its  oiSoerSt  in  his  lordship's  opinion  did,  to 
Ilia  best  of  their  ability,  advise  and  diraot  the  men. 
Whether  they  advised  Uiem  wiaely  he  could  not  say, 
tbongb  he  was  Inoliiiad  to  think  not  But  he  was 
iatiafiad  that  they  advised  them  honeafcly  and  withoat 
maiioe  of  any  kdod  against  the  plaint tffi.  He  had  to 
decide,  in  these  circumatances,  whethar  an  action  in 
tort  wondd  lie  against  the  defendants.  The  advice 
and  goidance  of  the  defendants  was  soUcited^  and 
involved,  if  folio  wed,  as  the  defendants  knewv  the 
breaking  of  subaiiting  contracts.  It  was  followed,  as 
the  defendants  wished  it  should  be;  and  dam^g^ 
rMnlted  to  the  masters ;  but  there  was  no  m^alicioua 
mtentiofi  to  cause  injury,  no  profit  was  gained  for 
themMlveB  by  the  defendants,  and  their  sole  object 
waa  to  benefit  the  men,  whom  they  were  advialng 
aad  directing.  After  examining  the  various 
authorities  bearing  upon  the  oaae,  his  lordship  found 
that  the  federation  and  all  the  other  defendants 
had  acted  honestly  and  withont  malice,  and,  in 
ordering  the  stop  days,  had  done  no  more  than  that 
which  taey  conceived  to  be  in  the  best  interests  of  the 
men  they  represented  and  for  whom  they  hid  been 
acting.  He  found  moreover  that  they  had  lawful  j  ast  lo- 
cation or  excnse  for  what  they  did  in  this^that,  having 
been  solicited  by  the  men  to  ad  viae  and  guide  them 
on  the  qnestion  of  stop  days,  it  was  their  dnty  and 
their  right  to  give  the  advica  and  to  do  what  might 
be  tieoeiiary  to  secure  that  the  advice  should  be 
followed.  As  to  the  cause  of  action  f <>ttnded  on  con- 
spiracy, his  lordship  said  that  an  acstionable  conspiracy 
existed  when  a  numbiar  of  men  combined  either  to  do 
an  unlawful  act  or  to  do  a  lawful  act  by  unlawful 
m^eans.  In  hia  opinion  the  acts  of  the  individual 
defendants  were  not  unlawful,  and  there  was  good 
authority  lor  saying  that  a  combination  entered 
into  for  the  purpose  of  doing  a  lawful  act  could 
not  oonatitute  an  actionable  cons[»racy.  In  order  to 
give  a  canse  of  aation^  the  combinadon  to  do  the  law- 
ful act  mnst  be  entered  into  with  a  malicious  intention 
of  damaging  the  plain  tiff  and  must  cause  him  damage, 
Hera  no  such  conspiracy  ever  in  fact  existed,  for  there 
never  was  any  malicious  intention.  His  lordship 
aooorditigly  gave  judgment  for  the  defendants  on 
both  branches  of  the  plain tifis'  claiai* 
The  plaintiffs  appealed. 


Sir  K  ClarJ^,  K.a,  B.  F.  Willim^,  K.O.t  Lmh, 
K,C.t  and  Trettor  LcwUf  for  the  plaintiffd, 

Ra/ut  £Aa%C9,  E.G.,  and  Gregory,  for  the  defendant 
federation  i 

Emns,  KM,t  and  Bailhacht,  for  the  Sliding  Scale 
Oommtttee. 

Sir  S.  ClitrJce,  K.C.,  replied. 

The  arguments  used  appear  sufificiantly  fr^m  the 
judgments^ 

The  following  cases  were  referred  to:  Lumie^  v. 
Gye,  1  W.  E.  432, 2  R  &  B.  216  ;  Mogul  Simmthip  Co, 
V.  McOretfiyr,  (?ow?,  tfe  Cb.,  37  W.  R/756,  23  Q,  B.  D. 
598,  40  W.  E.  337,  [1892]  A,  C.  25  ;  R&ad  v.  FHmMy 
SocMy  of  Operativt  Stonetiia^on^,  51  W.  K-  115,  [1902] 
2  K  B,  732;  Alkn  v.  Flood,  A%  W.  E,  268.  [1898] 
A,  C,  1 :  QiAinn  V,  Lmthem,  60  W-  B.  139.  [1901 J  A.  C. 
495  ;  Bowm  v.  Hall,  29  W.  E.  367,  6  Q.  B.  D.  333 ; 
Emmens  v,  FotUe,  34  W*  B.  116,  16  Q.  B.  D.  354; 
F/^«fe%  V.  Mudi^M  ^Itct  Librarg,  [1900]  2  Q.  B.  170, 
48  W,  E.  Dig.  94;  Stuart  v.  Btll.^W.  E.  612,  [1891] 
2  Q.  R,  341  ;  Youdt  v.  ManclmUr  arid  District  Bill 
Poiiing  Co,,  Timei,  Jun#  19,  1903;  and  Gihlan  v. 
National  Amalgamate  Labourers'  Union  of  Qrtat 
BriUin  mkd  Ireland,  [1903]  2  K,  B.  600, 

Cur.  adv^  vult, 

VaUGHAIT  WitiLtAMS,  L.J.i  read  the  following 
judgment:  This  ia  an  appeal  from  the  jadgmant  in 
favour  of  the  defendants  delivered  by  Bigham,  J.t 
sitting  as  judge  of  fact  and  law*  The  action  is 
brought  by  the  Glamorgan  Coal  Co.  (Limited)  and 
seventy* three  other  plaintiffn  against  the  South 
Wales  Miners'  Federation,  its  trusteei,  its  officers, 
and  a  number  of  the  members  of  the  exeDutive  council 
to  recover  damages  for  wrongfully  and  maliciously 
procuring  and  inducing  the  workmen  in  the  plaim- 
tiffa'  collieries  to  break  their  contracts  of  service  with 
the  plaintiffs.  lu  the  alternative,  the  plainti^  also 
Hue  the  defendants  for  wrongfully*  nmawfnlly,  and 
malioiously  conspiring  together  to  do  the  aoti  com- 
plained of.  The  conspiracy  count  is  put  tbii 
way:  The  defendant  federation,  by  its  agents^ 
its  executive  council,  and  the  other  defendonti 
( naming  them),  well  knowing  the  terms  and  con- 
ditions of  the  contraota  of  service  with  the  workmen, 
wrongfully,  unl awful ^y^  and  malic ionsly  oonspired 
together  to  do  the  acta  complained  of,  that  is,  to 
procure  the  workmen  to  break  their  contracts  of 
service  by  taking  holidays  called  stop  days.  The 
plaintiffs  claim  both  damages  and  an  injunction. 
The  defence  of  the  defendant4i  really  consists  of  a 
traverse  which,  in  the  old  days  of  pleading,  would 
have  taken  the  form  of  **  Not  guilty/*  but  in  these 
days  ot  modem  pleading  assumes  the  form  of  an 
argumentative  traverse ;  for  the  defendantSi  after 
denying  the  material  allegations  in  the  statement  of 
claim,  say  that  the  acts  complained  of ,  if  done  at  aU, 
were  done  with  reasonable  juatidcation  and  excusen* 
The  defence  thus  pleaded  is  applied  by  the  defendants 
butb  to  the  claim  for  procuring  the  plaintiffs'  work- 
men to  break  their  contracts  and  also  to  the  claim  for 
conapiracy.  The  learned  judge  began  hii  j  tidgment 
with  a  statement  of  facta  showing  the  relations  of  the 
colliery  proprietors  and  their  workmen.  [Sis  lord- 
ship read  from  the  statement  of  facts  above  given,  and 
continued:]  The  learned  judge  then,  in  finding  the 
facta  of  the  oase,  in  effect  finds  that  the  stop  day  must 
be  attributed  to  the  executive  council  of  the  S^uth 
Wales  Miners'  Federation,  and  that  the  acts  com- 
plained  of  in  the  statement  o!  claim  were  the  acts  of 
that  executive  council^  and  not  of  the  members  of  the 
Joint  Sliding  Boale  Committee  of  the  masters  and 
men  who  represented  the  men,  which  was  the  view  of 
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the  eridenoe  oontended  for  on  behalf  of  the  defendants 
at  the  trial.  The  learned  judge  alio  said  that  the 
evidence  satisfied  him  that  the  aotion  of  the  f  eden- 
tion  and  of  the  other  defendants  in  1901  was 
dictated  by  an  honest  desue  to  forward  the 
interest  of  ^b  workmen,  and  was  not  in  any 
sense  prompted  by  a  wish  to  injure  the  masters. 
Neither  the  federation  nor  the  other  defendants 
had  anr  nrospeot  of  personal  gain  from  the  opera- 
tion of  the  stop  days.  The  learned  judge  said : 
"  Having  been  requested  by  the  men  hf  the  resolution 
of  the  12th  of  November,  1900,  to  advise  and  direct 
them  as  to  when  to  stop  work  the  federation  and  the 
other  def endants»  who  were  its  officers,  in  my  opinion 
did  to  the  best  of  their  ability  advise  and  direct  the 
meo.  Whether  they  advised  them  wisely  I  cannot 
say,  though  I  am  inclined  to  think  not.  But  I  am 
satisfied  that  they  advised  them  honestly  and  without 
malice  of  any  kind  against  the  plaintiffs."  The  learned 
judge  made  a  statement  substantially  to  the  same 
effect  when  dealing  with  the  law  in  his  judgment. 
Sir  Edward  Olarke,  in  his  argument  on  this  appeal, 
accepted  the  whole  of  the  facts  thus  stated,  excepting 
that  he  did  not  admit  the  request  by  the  men  for 
advice  or  direction  so  far  as  it  relates  to  the  "  stop 
day"inl900;  but  this  seems  to  me  of  no  importance, 
since  the  request  is  onlv  material,  if  at  all,  to  raise  a 
duty,  and  this  duty  of  the  federation  seems  to  me  to 
be  just  as  much  raised  by  their  constitutioQ  and  the 
resolution  of  the  5th  of  November,  1898.  The  judgment 
of  the  learned  judge,  so  far  as  concerns  the  proooring 
the  breaches  OS  contract  by  the  men,  is  based  on  the 
duty  of  the  executive  council  tosrards  the  men 
affording  a  justification  for  the  interference  by  the 
executive  council  between  the  masters  and  the  men, 
and  the  interference  by  the  executive  councU  in  the 
existing  contractual  rights  of  the  masters  agsinst  the 
men,  and  he  disposes  of  the  claim  for  conspiracy  on 
the  same  grounds.  This  decision  of  Bigham,  J.'s, 
does  not,  of  course,  involve  any  such  proposition  as 
that  the  workmen  have  a  right  to  break  the  contracts 
entered  into  by  them  respeotivdy  beoause  each  one 
of  them  may  think  honestly  that  it  is  either  for  his 
individual  advantage,  or  for  the  advantage  of  the 
workmen  collectively,  that  the  contracts  should  be 
broken.  Each  workinan  will,  of  course,  be  liable  to  be 
sued  for  his  own  breach  of  contract  The  question 
is  whether  an  action  will  lie  for  procuring  a  breach 
of  contract  or  for  conspiracy.  Taken  in  its  simplest 
form,  the  question  would  be  whether,  if  a  hundred  iu 
the  same  employ  agreed  that  they  would  each  of 
them  with  the  same  object  break  their  respective 
contracts  on  a  given  day,  an  action  would  Ue,  either 
against  each  of  them  for  procuring  breeches  of  con- 
tract by  the  others,  or  against  the  hundred  collectively 
for  conspiracy,  or  whether  it  could  be  said  that  there 
was  anything  in  the  relation  of  the  men  one  to 
another  which  negatived  au  action  in  the  form  of  an 
action  for  procuring  a  breach  of  contract,  or  an 
action  for  conspiracy,  in  a  case  in  which  that  which 
was  agreed  to  be  done,  or  to  do  which  the  combina- 
tion was  formed,  was  undoubtedly  a  wrongful 
act,  for  which  each  one  could  be  sued  for  breach  of 
his  own  personal  contract  It  seems  to  me  that  if 
these  prima  facie  causes  of  action,  arising  for  pro- 
curing a  breach  of  contract  or  combining  to  procure  it, 
do  not  lie,  it  must  be  either  on  the  ground  that 
community  of  interest  excludes  a  procuring  each  of 
the  other  connected  by  community  of  interest,  or 
because  the  relation  of  the  parties,  whoever  they  are, 
raises  m  duty  to  counsel  one  another  and  arrange  for 
ooncerted  action.  Some  such  proposition  would  cover 
the  instances  such  as  those  suggested  by  the  learned 
judge  and  bjr  counsel  in  argument,  such  as  a.  brother 
advising  m  sister,  or  a  parent  a  child,  or  a  doctor  a 


patient,  or  a  sdidtor  acUent,  but  iiie  prindple  is  the 
same  in  each  case,  and  the  questidn  mtet  be  the  samB 
in  each  case  Is  the  relation  such  as  io  raise  tiiB 
duty?  In  each  of  those  cases  the  person  breakia|^ 
the  contract  is  not  tiie  asent  of  the  person  giving  ih» 
advice,  however  influenlaal  the  adviser  may  be.  Tha 
action  for  procuring  a  breach  of  contract  is  an  action 
for  wrongxcdly  intmering  in  the  contractual  retatiotw 
of  other  persons.  The  dxect,  if  any,  of  the  du^  or 
right  arising  from  the  rdation  is  only  that  it 
negatives  the  primd  fade  presumption  of  malioe 
wmch  the  law  supposes  from  interference  with  oofi* 
tractual  rights  between  the  parties  to  a  contract  of 
which  the  mterf erer  has  notice ;  and  the  defendant 
can  always  rebut  the  primd  facie  presumptioa  tims 
arising  by  the  proof  of  droumstances  raising  a  dn^  to 
advise ;  but  tiie  plaintiff  on  his  part  can  nentralixa 
this  by  a  proof  of  express  malice.  In  no  other  sasMs 
is  it  true  to  say  that,  in  an  action  for  procuring  m 
breach  cd  contract,  it  is  necessary  to  prove  maUco  or 
motive,  or  anvthing  more  than  mere  notice  of  Utm 
contract  I  think  that  similar  observations  arisa  on 
consphracy ;  for,  primd  facie,  a  combination  to  inter- 
fere with  the  civil  rights  of  another,  whether 
it  be  his  right  to  full  freedom  in  disposal  of  hb 
own  labour  or  his  own  capital  or  any  oCiiflr 
right  of  dtisendiip,  is  an  unlawful  combinalioB, 
because  sudi  interferenoe,  if  carried  into  effect,  ie  an 
actionable  wrong,  and  it  is  this  fact,  and  not 
mere  malicious  motive,  which  constitutes  the 
bination  a  conspiracy.  This  primd  fade  wro  ^  _ 
interference  may  be  negativedf  by  showing  that  tha 
exercise  of  the  defendants*  own  rights  involved  tlie 
interference  complained  of,  whum  interference  ia 
merely  the  exercise  of  the  right  of  a  man  to  interfere 
in  a  matter  in  which  he  is  jointiy  interested  with 
others,  and  such  interference  gives  no  cause  of  actioiu 
In  such  a  case  there  will  be  intentional  proouremesit 
of  a  violation  of  individual  rights,  contractual  or 
otherwise,  but  just  cause  for  it,  as  be^  done  for  tiia 
maintenance  of  the  equal  civil  rights  of  the  defendants 
This  is  what  I  understand  Sir  William  Brie  meant  by 
the  last  words  of  the  passage  from  his  book  quoted 
by  Lord  Brampton,  ddivering  his  opinion  in  Qmnm  t. 
LeaUum:  "Every  person  has  a  right  under  tbe  Law 
as  between  himself  and  his  fellow-subjects  to  foB 
freedom  in  disposing  of  his  own  labour  or  his  own 
capital  according  to  his  wilL  It  follows  that  every 
other  person  is  subject  to  the  correlative  duty  arising 
therefrom,  and  is  prohibited  from  any  obstructioa  to 
the  fullest  exercise  of  this  right,  which  can  be  mada 
compatible  with  the  exercise  of  similar  rirhts  by 
others";  or,  as  Darling,  J.,  puts  it  in  Bead  v.  Friemdiy 
Society  of  SUmemaMU,  60  W.  B.  619,  [1903]  2  K.  B. 
88:  **I  think  that  their  sufiLoient  justification  for 
interference  witii  the  plaintiffs*  right  must  be  an 
equal  or  superior  right  &  themselves.'*  I  cannot  bat 
think  that  what  was  said  by  Bowen,  L.J.,  in  M^gmi 
Sieamehip  Co.  v.  McGregor,  Oow,  <fe  Co.,  28  Q.  B.  D., 
p.  698,  "  Intimidation,  obstruction,  and  moleetaHon 
are  forbidden,  so  is  the  intentional  procurement  of  a 
violation  of  individual  rights,  oontractual  or  other, 
assuming  always  that  there  is  no  just  cause  for  it," 
applies  to  cases  where  the  procurement  of  tiie  viola- 
ticm  of  the  individual  contractual  right  conetitatee 
the  cause  of  action,  whether  it  be  for  a  conspiracy  to 
violate  the  oontractual  right  of  another  or  an  aotion 
against  sewal  persons  for  procuring  a  broach  of  sooh 
contractual  right,  or  indeed  an  action  for  the  same 
cause  against  one  having  a  duty  to  advise.  I  tidnk 
the  same  of  Lord  Macnaghten's  observation  in  Qmitm 
V.  Leathern,  [1901]  A.  0.,  p.  610:  «*A  violation  of 
legal  right  committed  knowmgly  is  a  cause  of  action, 
and  it  is  a  violation  of  legal  right  to  interfere  wiUi 
contractual  relations  recogniiea  by  law,  if  there  be 
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no  anffioient  j  ustifieaUou  for  the  lutef  f dr^noo, ' '  In  the 
present  CMwo  the  prtTrui  fack  actionftble  wrong  ii  the 
intarfttraned  with  the  coDtractual  rigbta  of  the 
ptaiiiUffit  &ad  the  qaeatiou  U  whether  there  its  saoh 
sufficietit  juftificfttioa  for  the  defendfuita*  interfer- 
qhoo  fta  to  exclude  an  actioa  for  procuring  &  breaoih 
of  oonteact  ot  for  oonipira^j.  To  im^  th«t  the  means 
enj  ployed  b]f  the  defdadftnts  were  illegal  ^  bscauifi 
of  the  bre&oh  of  contract^  leemi  to  me  to  be  arguiog 
tn  ft  circle ;  and  t  dtfli«nt  from  the  contention  of 
the  appeUantJ,  that  Just  cause  for  interference 
is  «3td.Qded  in  oases  where  the  ad^ce  aotoaUy 
gi^ea  IS  to  break  a  contract,  aud  in  consegnence  the 
contract  is  broken.  It  secma  to  ms  in  the  reanlt  that 
the  only  qneetion  in  this  case  is  whether  the  interfer- 
ence of  the  defendants  was  justified,  and  not  whether 
the  men  iodiYidnaUf  could  justiff  the  breaches  of 
contract,  which  of  course  they  could  not,  I  doubt 
▼erf  muoh  whether  an  aotton  would  have  lain 
agdnst  the  aggregation  of  individual  men  for  procur* 
ing  the  sfiTeral  breaches  of  cont-jact,  becauie  I  think 
there  U  a  good  deal  to  be  said  for  the  proposition  that 
the  oommnnlty  of  interest  of  all  th^se  m^n  following 
the  same  occupation  in  the  South  Wales  ooaM^ds 
entitled  them  to  confer  and  act  in  concert,  without 
rendmng  themeel^ci  liable  for  actiona  for  procuring 
br^oohes  of  contract  by  one  another  or  for  connpiracy. 
But  the  case  is  very  much  complicated  by  the  exist- 
ence of  the  federation,  which,  according  to  the 
demtion  in  the  Toff  VaU  case^  is  a  thing  whiob  can 
own  property >  and  whioh  can  employ  servantit  and 
whicb  €sau  ibflict  injury,  and  to  which  the  L^igislature 
has  impliedly  given  the  power  to  sue,  and  o.i  whieb 
the  LegtsUture  has  imposed  the  liability  to  be  sued 
for  injnries  parposely  done  by  its  authority  and  pro- 
oorement,  I  do  not  think  that  sueh  a  body  is  entitled 
to  rely  upon  a  defence  based  on  iti  absolute  identity 
wilh  the  agitregate  of  individual  members  who  happen 
to  ixmstitnte  the  union*  If  such  absolute  iientity 
Qxiited  it  would  follow  that  the  union  would  be  res- 
ponstbte  for  the  aggregate  damages  resulting  from 
the  aggregate  breaches  of  oontraoti  and  no  action 
for  procuring  broachea  of  contract,  or  for  conspiracy , 
would  be  necessary^  But,  whatever  may  be  the 
identity  of  the  feleration  and  the  men,  it  seems 
impownble  in  any  action  for  breaoh  of  contract 
merely^  and  nothing  etae,  brought  against  the  federa- 
lion^  as  the  collective  forensic  name  of  the  men,  to 
Hgn  a  judgment  against  the  federation,  because  the 
liberation  are  not  parties  to  the  contract  which  has 
bt«n  broken.  It  follows  that,  if  the  federation  is 
liable  at  all,  it  must  be  either  in  an  action  for  pro- 
coring  breaches  of  contractor  conspiracy,  and  in  either 
form  of  action  there  is  a  primd  facte  case  against  the 
federation ,  and  the  federi^tion,  beint?  a  separate  entity 
irom  the  men^  mirst  show  some  suflioient  justification 
for  their  inletference*  The  federation  and  the 
membera  of  the  council  who  are  defendants  seek  to 
b«ie  this  justification  on  the  euggestton  that  their 
relation  to  the  men  raises  a  duty  on  their  part  to 
advise  the  mt-n,  or,  at  all  events,  negatives  their  being 
mere  meddlers.  It  was  argued  before  us  that  the 
defendants  were  not  mere  ad  vise  ra,  but  that  they  were 
actors  who  did  the  very  thing  complained  of,  in  that 
tht^y  issued  the  notices  ordering  the  stop  days,  and 
oompeUed  reluctant  men  to  break  their  contracts  by 
at^yiDg  away  from  work^  without  giving  proper 
notices  to  their  employers,  and  that  the  vitiw  of  the 
federation  was  that  men  who  refused  to  stay  away 
would  be  guilty  of  disloyalty  to  the  federation ;  but 
thifl  ftrgnment  does  not  convince  me  that  the  federa^ 
tion  were  not  acting  as  adviiers,  nor  does  the  fact  that 
the  ftderatton  actually  issued  the  notices  deprive  the 
dfltfendants  of  their  character  of  advisers.  It  is  not 
foggeitad  in  thiA  case  that  the  men  staged  away  from 


work  noder  threats,   intimidation^  or  physical  com^ 
pulsion*     I  thinks  therefore,  the  judgment  of  fiigham, 
J.,  must  be  aMrmed  for  the  reasons  given  by  him.     I 
do    not  myself  think  that  the  ineffectiveness  of  the 
remedy  hy  suing  the  men  for  oreaches  of  contract  is 
as  complete  as  supposed,  but,  whether  it  is  or  not,  it 
cannor   aifect    the  question   of  the    liability  of   the 
defendantSi      I  concur    strongly    in    the    advice  of 
Bigham,  J.^  to  the  parties  to  end  this  litigation  if  they 
can,  so  that  in  the  future  nothing  may  happen  which 
may  prejudice  the  very  existence  of  the  sliding  scale, 
which  in  the  view  of  both  maiters  and  man  has  worked 
so  well  to  produce  wholesome  relations  between  them. 
I  regret  to  say  that  my  bri^thren  do  not  agree  in  the 
conclusions  at  which  I  have  arrived ;  but  t&e  case  is 
obvionily  one  raising  questions  of  great  difficulty, 
and  I  thought  it  my  duty  to  express  my  individual 
opinion  upon  the  case. 

BoMEB,  L.J.,  read  his  judgment  as  follows ;  The 

law  applicable  to  this  case  is,  I  think,  well  settled. 
I  need  onlf  refer  to  two  passages  in  which  that  law 
is  shortiy  and  comprehensively  stated.  In  Quitm  v. 
Leathern,  [1901]  4.  €.,  at  p.  510^  Lord  Macuaghten 
said :  ^^  A  violation  of  legal  right  oommitted  know- 
ingly is  a  cause  of  action,  and  it  is  a  violation  of 
legal  right  to  interfere  with  contractu*!  relations 
recognizvid  by  law,  if  there  be  no  iuffioient  justifica- 
tion for  the  interference."  Aud  in  Mogul  Steamskip 
Co.  V.  McChegor,  23  Q-  B-  D.,  at  p.  614,  Bowen.  LJ*, 
induded  in  what  is  forbidden  **  the  intentional  pro- 
curement of  a  violation  of  individual  rights,  contrac- 
tual or  other,  assumiiig  always  there  is  no  just  cause 
for  it."  But  although,  in  mf  judgment,  there  is  no 
doubt  aa  to  the  law,  yet  I  full;  recognize  that  con- 
siderable difficulties  may  arise  in  applying  it  to  the 
circumstances  of  any  particular  case.  When  a  person 
has  knowingly  procured  another  to  break  his  con  tracts 
it  may  be  diBcuH  und*r  the  drcumitanoes  to  say 
whether  or  not  there  was  "auffii^ient  justification 
or  just  cause  "  for  his  act  I  think  it  would  be 
extremely  diMcult,  even  il  it  were  possible,  to 
give  a  complete  and  aatiafactory  definition  of 
what  is  ^'suMclent  justification,'*  and  most  attempt! 
to  do  so  would  probably  be  miBchievous,  I  certainly 
shaU  not  make  the  attempt.  In  particular  I  do  not 
think  it  necessary  or  useful  to  discuss  the  point  as  to 
how  far  the  question  of  justification  can  be  assimilated 
to  the  question  of  malice  in  caaea  of  libel  and  slander. 
Aj  the  present  Master  of  the  Bolts  said,  in  Read  v. 
Friemilij  Somety  of  St&tismasons,  [1902]  2  K.  B.,  at 
p.  TU9  :  **  It  is  not  at  aJl  necesiary  to  embark  upon 
the  queition  whether  '  without  just  cause  *  is  a  com- 
plete equivalent  for  what  was  meant  in  the  common 
law  by  *  malioe.*  I  am  inclined  to  think  that, 
though  in  many  oases  adequate  as  a  description,  it  is 
not  oo-exfcenaive  with  it ;  nor  do  I  think  that  in  civil 
actions,  any  more  than  in  criminal,  it  will  be  possible 
to  eliminate  motives  from  the  discuision.''  I  respeot- 
fully  agree  with  what  Bowen,  L.J.,  said  in  the  Mogul 
ca»Cf  at  p.  618,  when  considering  the  difficulty 
that  might  arise  whether  there  was  sufficient  justi- 
fication or  not : — '*  The  good  sense  of  the  tribunal 
which  had  to  decide  would  have  to  analyse  the  cir* 
cnmatances,  and  to  discover  on  which  side  of  the  line 
each  case  fell.**  I  will  only  add  that,  in  analysing  or 
considering  the  circumstances,  regfird  might  be  had  to 
the  nature  of  the  contract  broken  ;  the  position  of 
the  parties  to  the  contract ;  the  gronnda  for  the 
breach ;  the  means  employed  to  procure  the  breach ; 
the  relation  of  the  person  procnriug  the  breach  to  the 
person  who  breaks  the  contract;  and  I  think  also  to 
the  object  of  the  person  in  procuring  the  breach^.  But, 
thnugti  I  deprecate  the  attempt  to  define  j  ostifioatiOD, 
I  think  it  light  to  express  my  optmon  oa  certain 
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points  in  oonneodon  with  breftohes  of  oontnot  pro- 
oared  where  the  oontract  is  one  of  master  and  servant. 
In  m^  opinion,  a  defendant  sued  for  kaowiagly 
procuring  suoh  a  breaoh  is  not  justified  of  neoesiity 
merely  by  his  shewing  that  he  had  no  personal  animus 
against  the  employer,  or  that  it  was  to  the  advantage 
or  interest  of  both  Uie  defendant  and  the  workmui 
that  the  contract  should  be  broken.  I  take  the 
following  simple  case  to  illustrate  my  view.  If  A. 
wants  to  get  a  specially  good  workman,  who  is  under 
contract  with  B.,  as  A.  knows,  and  A.  gets  the  work- 
man to  break  his  contract  to  B.'s  injury  by  giving 
him  higher  wages,  it  would  not,  in  my  opinion, 
afford  A.  a  defeooe  to  an  action  aeainst  him  by  B. 
that  he  could  establish  that  he  had  no  personal 
animm  against  B.,  and  that  it  was  to  the  interest 
both  of  himself  and  of  the  workman  that  the  contract 
with  B.  should  be  broken.  I  think  that  the 
principle  involved  in  this  simple  case,  taken  by 
me  by  way  of  illustration,  really  governs  the  present 
case.  For  it  is  to  be  remembered  that  what  A.  has  to 
justify  is  hii  action,  not  as  between  him  and  the  work- 
man, but  as  regards  the  employer  B.  And  if  I 
proceed  to  apply  the  law  I  have  stated  to  the  cir- 
cumstances ox  the  present  case,  what  do  I  find  P  On 
the  findings  of  fact  it  is  to  my  mind  clear  that  the 
defendants,  the  federation,  procured  the  men  to  break 
their  contracts  with  the  plamti£Bi— so  that  I  need  not 
consider  how  the  question  would  have  stood  if  what 
the  federation  had  done  had  been  merely  to  advise  the 
men,  or  if  the  men,  after  taking  advice,  had  arranged 
between  themselves  to  break  their  nontraots,  and  the 
federation  had  merely  notified  the  men's  intentions  to 
the  plaintiffs.  The  federation  did  more  than  advise. 
They  acted,  and  by  their  agents  actually  procured  the 
men  to  leave  their  work  and  break  their  contracts. 
In  short,  it  was  the  federation  who  caused  the  injury 
to  the  plaintiffs.  This  was  practically  admitted 
befoie  us  by  the  counsel  for  the  fedmation,  and, 
indeed,  such  an  admission  could  not,  in  my  opinion, 
be  avoided,  having  regard  to  the  facts  stated  oy  the 
judffe  in  his  judgment.  And  it  is  not  disputed  that 
the  federation  acted  as  they  did  knowingly.  So  that 
the  only  question  which  remains  is  one  of  justification. 
Now  the  justification  urged  is  that  it  was  thought— and 
I  will  assume  for  this  purpose  rightly  thought— to  be  in 
thefnterest  of  themen  that  they  should  leave  their  work 
in  order  to  keep  up  the  price  of  coal  on  which  the 
amount  of  wages  of  the  men  depended.  As  to  this,  I 
can  only  say  that  to  my  mind  the  ground  alleged 
afibrds  no  justification  for  the  conduct  of  the  federa- 
tion towards  the  employers ;  for,  as  I  have  already 
pointed  out,  the  absence  on  the  part  of  the  federation 
of  any  malicious  intention  to  iniure  the  employers  in 
itself  affords  no  sufficient  justifioation.  But  it  was 
said  that  the  federation  had  a  duty  towards  the  men 
which  justified  them  in  doing  what  they  did.  For 
myself,  I  cannot  see  that  they  had  any  duty  which  in 
an^  way  compelled  them  to  act,  or  justified  them  in 
actinff,  as  they  did  towards  the  plaintiffs.  And  the 
fiMst  that  the  men  and  the  federation,  as  being  inter- 
ested in  or  acting  for  the  benefit  of  the  men,  were 
both  interested  in  keeping  up  prices,  and  so,  in  breaking 
the  contracts,  affords  in  itself  no  sufficient  justifioation 
for  the  action  of  the  federation  as  against  the 
plaintiffii,  as  I  have  already  pointed  out  I  think, 
therefore,  that  the  appeal  must  succeed* 

Subuho,  Ii.J. — ^The  law  amilicable  to  the  deci- 
sion of  this  case  is,  in  my  judgment,  as  stated  by 
Lord  Macnaghten  in  Quinn  v.  Leathern,  Beferring 
to  Lwnley  v.  Oye  his  lordship  said :  **  Speaking  for 
myself  I  have  no  hesitation  m  sayiug  that  I  thhik 
the  decision  was  right,  not  on  the  sround  of  malicious 
intention«-that  was  not  I   tUu  the  g^  of  the 


actions— but  on  the  ground  that  a  violation  of  lesml 
right,  committed  Imowinffly,  is  a  cause  of  action,  and 
that  it  is  a  violation  of  bgal  right  to  interfere  with 
constractual  reiatioDs  recosnized  l^  law  if  there  be 
no  sufficient  justification  n>r  the  interference."  ^  If 
it  were  necessary  to  say  anyUung  more  on  the  subject 
of  Lumley  v.  (tye,  I  shomd  be  content  to  refer  to 
what  was  ssid  by  Lord  Herschell  in  Alien  v.  Floods 
to  which  I  can  add  nothing.* 

In  my  (minion,  therefore,  only  two  questions  have 
to  be  considered;  (1)  Did  the  defendants  interfere 
with  the  contractual  relation  between  the  plaintilFs 
and  thehr  workmen  ?  (2)  Was  there  in  law  suffictait 
justification  for  the  interference  ? 

As  to  the  first  question,  Bigham,  J.,  has  exprenly 
fund  that  whatever  was  done  in  the  way  of  inter- 
ference was  the  act  of  this  federation.  I  need  not 
refer  to  specific  acts  beyond  this— that  all  the 
men  workhig  at  the  South  Wales  and  Monmouthahire 
collieries  were  directed  to  observe  as  holidays  two 
days— the  25th  and  26th  of  October,  1901— ocntrazy 
to  the  contracts  entered  into  by  the  workmen.  The 
uncontradicted  evidence  of  Evan  Williams  at  the  trial 
shows  that  in  consequence  of  that  direction  men  vrho 
otherwise  would  have  worked  on  those  two  days  did 
not  do  sa  In  these  circumstances,  it  seems  to  me  to 
be  made  out  that  the  federation  wilfully  and  with 
notice  of  the  contracts  procured  some  men  to  break 
their  contracts,  and  therefore  knowingly  brought  abcmt 
a  violation  of  legal  rights  which  is  actionable  rnilnes 
there  is  sufficient  justification  for  what  was  dosia. 
That  interference  with  contractual  relations  known  to 
the  law  may  in  some  cases  be  justified  is  not,  in  my 
opinion,  open  to  doubt  For  example,  I  think  that  a 
imibn  who  discovoced  that  a  child  of  his  had  entered 
into  an  engagement  to  marry  a  person  of  imakocal 
chuacter  would  not  only  be  jusofied  in  inteifetiog 
to  prevent  that  contract  from  being  carried  into  e£E80t» 
but  would  greatiy  fail  in  his  duty  to  hii  child  if  ho 
did  not  '^ii  duty  is  recognized  ly  the  court,  for  the 
Gourt  of  Chancery  and  the  Ohanoery  Division  at  the 
High  Gourt  of  Justice  have  continually  so  interfered 
^behalf  of  wards  of  court  sometimes  with  a  hea^vy 
hand ;  and  the  principle  on  which  the  judges  of  those 
courts  have  acted  is  simply  that  of  doing  on  behalf  of 
the  ward  that  which  a  right-minded  father  would  do 
in  the  true  interest  of  his  child.  I  conceive  that  cir- 
cumstances might  occur  which  would  give  rise  to  the 
same  duty  in  the  case  of  a  contract  of  service.  I  need 
not  say  that  the  present  is  a  very  different  case  from 
that  whidi  I  have  just  put  It  would  no  doubt  be 
desirable  if  a  general  rule  could  be  formulated 
which  would  detmnine  in  what  cases  sudh  a  justifica- 
tion exists ;  but  no  such  rule  has  been  laid  down,  and 
I  doubt  whether  this  can  be  done.  So  far  as  I  can 
see  it  must  be  left  (in  the  language  of  Bowen,  L. J.) 
to  the  tribunal  to  analyze  the  circumstances  of  each 
particular  case  and  discover  whether  a  justification 
exists  or  not 

In  the  present  esse  the  learned  judge  finds  that  the 
federation  and  the  other  defendants  '*had  lawfol 
justification  or  excuse  for  what  they  did  in  this,  that 
having  been  solicited  by  the  men  to  advise  and  gcdde 
on  the  question  of  stop  days,  it  was  their  duty  and  ri^t 
to  give  them  advice  and  do  what  might  be  necessary  to 
secure  that  the  advice  should  be  followed,"  and  tiie 
existence  of  this  du(y  has  been  strongly  prossed  upon 
us  in  argument  by  the  learned  oonnsel  for  the  several 
defendants.  It  will  be  observed  that  the  learned 
judge  expressly  finds  that  the  defendants  were  not 
merely  advisers  but  also  agents  **  to  do  what  might 
be  necessary  to  secure  that  the  advice  should  be 
foUowed."  In  the  view  which  I  take  of  thefaota 
the  defendants  not  onlv  gave  advice,  but  acted,  and 
their  action  took  the .  form  of  interfering  witib  tiM 
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oontrMtnal  r^latioiia  betveen  the  muters  and  tbe  tnea* 

If  in  80  doing  thej  committ^  a,  tort  it  wotild  be 
no^  iMiower  to  say  that  they  acted  upon  tke  ad  via©  of  a 
third  peraon — their  own  aolicitor ;  and  it  is  difi&cult 
to  i6t  how  thay  can  be  in  a  better  poairlon  dmply 
beottue  the  adviee  on  which  they  aot^  emanated 
fEom  themselTea* 

In  my  jiidgiii6Bi  the  liabiUty  of  the  defendants 
mnit  ttifn  on  the  anawer  to  be  given  to  the  questiDD 
whether  the  circumitances  of  tbe  caae  W€re  in  faot 
VQch  aa  to  juitify  the  defendantSi  ot  any  of  them,  in 
acttog  as  they  did. 

The  cifcamstaDces,  then^  were  these:  Middlemen 
at  Cardiff  were  attempting  to  redtioe  the  prioe  of 
ooal,  and  it  was  feared  tliat  some  amployers  might 
yi«M  to  tbe  preisnre  of  competition  ana  enter  into 
agreements  for  tite  iaie  of  coal  at  prioee  lower  than 
thoee  existing  at  tbe  time,  with  the  result  that  the 
wag^e  of  the  miners,  wbioh  were  teg uk ted  by  a  aiiding 
scale,  would  be  reduoed. 

To  coimteract  this  it  wai  considered  desirable  by 
the  men'i  advisers  that  prices  should  be  sustained  by 
diminlshiog  the  output  of  coal,  and  that  this  should 
ba  effibcted  by  the  men  taking  the  holiday  complained 
of.     It  was  not  contended  or  suggested  that  a  Limita- 
tion of  the  output  of  coal  was  an  illegitimate  object  or 
aim  on  the  patt  of  the  men,  or  that  if  it  oould  have 
baen  attained  without  the  breach  of  ooo tracts  (as,  for 
€cw-mplej  by  the  Bervice  of  proper  notices — puttLug  an 
end  to  those  contracts),  the  m^n  would  not  have  been 
without  thair  legal  rights.    The  diMculty  which  pre- 
■anted  itaelf  was  this— that  one  of  the  terms  of  the 
SiRWitfeniQnt  under  which  the  sliding  scale  of  wages 
fxiataa  waa  that  ooticos  of  the  determination    of 
oon tracts  of  employment  should  only  be  given  oa  the 
tirat  day  of  a  catendar  month  to  terminate  on  the  la«t 
day,  and  this  prevented  notic^t^s  of  detsrmination  bein^ 
effective  at  the  desired  momeut.    The  ciitical  period 
was  known  to  occur  in   October  or  November.    Tbe 
m«&  penuaded  themselves  that  it  wi»a  tbe  masters' 
intaraat  as  well  as  their  own  that  they  should  have 
power  to  tske  holidays  at  this  period,  but  this  was  a 
point  on  which  tbe  masters  were  entitled  to  have 
their    own    opinion,    and    from    what    ooourred    in 
November,  1^00,  it  was  known  to  the  men  that  the 
maaters'  view  did  not  agree  with  that  of  the  men.     If 
the  men  had  faith  in  the  soundness  of  their  opinion, 
their  course  was  to  negotiate  through  the  defendants 
for  a  modification  of  the  sliding  scale  arrangement ; 
what  they  actually  thought  0t  to  do  was  that  which, 
while  insistiog  on  the  benefit  of  the  ilidiog  ftcal«^,  they 
tteftted  themselves  as  emancipated  from  the  obaarv- 
onoa  of  one  of  tbe  tei^nt  on  which  that  acate  had  been 
a^xeed    to,    although    the    miuters    objected,    and 
alxboiigh  the  course  taken  by  the  men  might  result 
in   aeriona  damage  to  the  masters,  or  some  of  them. 
Thia  is,  I  thinki  a  difficult  poMtiou  to  maintain.     The 
jofltificatioa  set  up  seems  to  me  to  amount  to  no  more 
than  this— that  the  course  which  they  took,  although 
it  might  be  to  the  detriment  of  the  master,  was  for  the 
pecuniary  interest  of  the  men,  and  I  think  it  wholly 
inMafficient.     The    defendants    took  active    steps    to 
carry  this  policy  into   effect,    and.    as  I   have  saidi 
interfered  to  bring  about  the  violation  of  legal  rights. 
In  mj  judgment  they  fail  to  justify  those  aotSj  and  the 
Appeal  ought  to  be  allowed. 

Tux  COTTKT  declined  to  grant  an  immediate  injnnc- 
tion,  but  reserved  liberty  to  the  plainti^s  to  apply  for 
an  iirj  miction  in  t^ae  it  shottld  be  necasaary  to  do  so. 

Solidtors,  Bell,  Brodrick,  <§  Orat/^  for  0.  S  fF* 
Keruhole^  Abcrdar©. 

Eidddl  d:  Co.,  for  Waiter  MorgaTtf  Bruc€t  cfe  Nichola$t 
Pontypridd* 
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Will^- Cotiiir uGt ion—'Oondiiion — Marriage  with  conaeni 
Q/fnaihtr — Withdrmmtl  v/conseni. 

Where  a  Usta^r  regulated  the  enjtn/meni  a/  property 
gipen  by  his  wHl^  aceording  mi  the  bmfficiari/  a^iall  or 
shaU  n^t  marry  toith  the  canitnt  of  her  mother ,  hut  pre^ 
scrihe%  no  particidar  form  of  content ^  the  court  will  treat 
iuch  €4jnsefd  ai  a  matter  of  iuhitance  rather  than  of  form  ; 
it  will  not  ulhvf  $uch  consefdt  if  ornx  giutn^  to  be 
capriciomli^  mthdrawn. 

This  was  a  aummoni  taken  out  to  detercnine  a 
question  arising  In  the  administration  of  the  estate  of 
Ht  Barclay  Brown,  deceased. 

By  his  will  the  testator  gave  all  hii  property  to 
troBtaes  upon  trust  for  his  wile  (^ne  of  the  defendants) 
for  life,  and  after  her  decease  to  be  equaUy  divided 
between  all  the  testator* i  children  living  at  his  wife*e 
decease. 

By  a  codicil,  the  testator  bequeathed  £500  to  hia 
daughter  Dlias  [the  plaintiff). 

In  1891,  by  a  seeond  codicil,  the  testator  added 
that  it  was  his  wish  that  in  the  event  of  the 
plaiatiff  marrying  again  at  hsr  mother's  wish  she 
should  have  the  interest  only  upon  the  £^00,  tbe 
capital  to  be  invested  at  her  death  for  her  children. 
Borne  time  prior  to  the  date  of  this  lecond  codicil 
there  had  been  a  poiBibUity  of  the  plain ti£r*s  becomioff 
engaged  to  some  person  (of  whom  her  parents  did 
not  approve)  other  than  her  present  husband,  Mr* 
Ingalh 

in  18^3,  the  plainti^  became  engaged  to  Mr. 
logall.  Her  parents  were  iuformed  of  t&it^  and  also 
of  the  fact  that  Mr.  Ingalt  was  not  then  in  a  position 
to  marry  immediately*  Their  consent  was  given  both 
to  the  engagement  and  to  its  beiog  made  public, 
subject  to  a  stipulation  that  the  marriage  should  not 
take  place  until  two  years  had  elapsed  from  the  date 
of  the  engagement  i 

Some  time  prior  to  the  testator's  death*  his  attention 
was  directed  to  the  fact  that  there  was  a  certain  in- 
debtedneis  on  Mr.  iDgtiU's  part,  and  that  the  marriage 
might  have  to  be  delayed,  but  nothing  was  said  as  to 
the  withdraw^al  of  thf»  parents^  consents  At  the  date 
of  the  testator's  death  in  February,  1895,  the  two 
years  had  almost  expired. 

Shortly  after  that  event  there  was  an  interview 
between  Mr.  Ingall  and  the  plaintiff  and  her  mother, 
at  which  the  latter  recjgni^ed  the  fact  of  an  existing 
engagement  She  desiriS,  however,  that  the  marriage 
should  not  take  place  till  six  months  after  tbe  testator's 
death,  that  was,  in  Auguit,  IB95;  and  to  this  Mr. 
Ingall  and  the  pluntiff  acceded* 

Disputes  afterwards  arose  between  the  plaintiff  and 
her  mother  upon  the  subject  of  the  settlement  to  be 
made  on  the  former's  marriage^  tbe  latter  insisting 
that  the  plaintiff  should  not  be  empowered  thereunder 
t^  appoint  to  Mr*  Ingall  a  life  interest  except  with 
the  mother's  consent.  The  plaintiff  contei:ided  that 
the  settlement  should  be  on  the  same  lines  as  her 
sister's. 

On  the  day  before  the  marriage  an  offer  was  made 
to  the  mother  to  execute  a  settlement  giving  Mr. 
Ing^  a  protected  life  interest  after  the  plain tiJf's 
death.    The  mother  refused  this,  and  withdrew  her 

(a.)  R*>ported  by  PBBCY  WlNFlBLD,  Esq.,  Barrister- 
at-liawnp 
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conient  to  the  m^rriag^i.  which  took  plac:e  on  the 
22ad  of  Jane,  1895.  The  pluotilF  and  Mr.  logftU 
knet^  ot  the  mother*!  withdrawal  of  c^ooient  prior  to 
the  marriage. 

The  plawti^  now  darned  her  ihare  in  the  testator  ^a 
reeiiiuary  estate,  and  £&00  nader  hia  will  and  the 
firat  codicil*  Her  mother  contended  that^  hj  with- 
drawing her  oon&ent  to  the  marriage «  th^  aecond 
codidl  to  the  teitator's  wiU  had  come  into  op^ation. 

RufuE  Isaaci,  K^C,^  and  Cai^sd,  for  the  plaintiff* — 
The  parents'  consent  had  been  givea  two  years 
before  the  marriage.  It  conld  not  be  anbaeqnently 
withdrawn  a  day  or  two  before  the  marriage.  Had 
there  been  any  objection  to  the  hmband'a  character 
that  would  have  been  different,  bnt  tbere  was  none. 
The  policy  of  the  law  has  atwa^a  been  to  favonr  oon- 
sent  to  marriage  :  Lord  Strange  v*  SmUh,  Ambler, 
263 ;  Campbell  v.  Lord  NtUervillt,  cited  in  Berkley  v. 
Ryder,  2  Yea.  sen.  532 ;  Daley  v^  Duhouveriet  2 
Atk|na,  261 :  M&rrtf  v*  Eyve^,  I  Eden*  I  ;  Dashtvood 
V.  Biilkdey,  10  Tea.*  23l> ;  hi  re  Smith,  38  W.  E*  380, 
44  Cb.  D.  654.  It  waa  material  that  the  testator 
had  consented  in  his  lifetime :  Parnell  y*  Lyon^  1  Tea* 
&  Bean,  479  j  ClarU  v.  Parker,  IS  Yea,  1, 

Lti^eit^  K*0.t  and  Pderson^  for  the  defendant. — 
HefH  the  mother  did  not  induce  the  enfafa^ement  as 
In  Lord  Strange  v.  Smithy  Here  the  huabaad  waa 
not  in  a  aonod  Enanoial  piaaition.  There  had  be^pn  no 
proper  aetdement.  This  ia  not  a  oise  of  forf  itnre 
at  all}  ad  in  the  caaea  oitt»d.  It  is  one  of  settiem>^nt 
under  f  he  terma  of  a  codicil  whereby  the  daughter  ia 
restricted  from  getting  the  aapital  of  the  £500, 

CoiHl  replied. 

Brairif  J.,  after  dealing  with  the  eridenae,  aaid : 
I  thmk  the  mother  m»ide  it  o^eat  that  siie  did  Dot«  ao 
far  aa  it  depended  on  her,  intend  tbat  the  marriage 
ihonld  take  plaoe  withont  a  lettlement  beiiig  made 
excluding  the  hn^band  from  any  intereat  except  snah 
oa  abe  Bhonld  c^maent  to*  She  never  aaid  or  did  any- 
tbing  to  ahow  that  she  meant  to  relax  what  ahe  aaid 
about  the  marriage  taVing  place  in  August.  The 
qneation  ariaea  whether  the  aettlement  made  by  the 
ieoond  eodioil  of  the  teatator  in  the  event  of  marriage 
•gainst  the  mother^ s  wish  has  any  application,  or 
whether^  having  regard  to  all  the  djcninitanc^a,  the 
marriage  ought  to  be  deemed  a  marriage  withoul 
ocmaent.  A  good  many  of  the  older  aathoriiiea 
have  been  dted  in  reference  to  cUntea  of  for- 
fi^iture  on  marriage  without  oonaent.  Thia  mach 
is  oleaTf  that  the  court,  where  no  particid&r 
form  ia  required  for  the  consent,  hai  treated  the 
oouaent  aa  a  matter  ol  aubatanoe,  not  of  form. 
Here  there  ia  no  question  about  the  original  conaent 
having  be^n  given,  and  given  in  the  fatber'e  lifetime, 
T#o  points  should  be  noticed.  One  ia  that  the  codicil 
Op#raiei  as  from  the  testator'a  death.  He  had  known 
for  nearly  two  yeara  before  that,  that  there  was  nn 
engagement  aubaiating  between  his  daughter  and  Mr. 
lugall.  The  second  is  thut  this  ia  not  a  forfeituie 
daase  in  the  aense  that  the  wift^'s  intereft  was  to  fco 
over  to  somebody  elae,  but  a  provident  aettlirment  in 
the  ev^nt  of  an  improvident  marriag-^  beinit  m*de. 
What  are  the  authorities  aa  to  the  withdrawal  of  a 
oonaent  once  given?  Several  of  those  citwl  do  not 
bear  upon  that  point  at  all,  [Hia  lordship  then 
lef erred  to  the  judgments  in  Merry  v.  Eyvei^  I  Eden 
1,  and  DuAhwood  v,  Bi^ikeley,  10  Yea,  230,]  1  und*"r- 
itand  that  the  priciciple  underlying  theae  oaaea  ia  that 
It  must  be  justifieible  for  persona  in  loco  parentis,  if 
circumatancea  auDa«queutly  come  to  their  knovp  ledge 
which,  if  known  at  the  time  of  oonaent,  would  have 
justified  refusal  thereof,  to  retract  that  conaent«  On 
the  other  hand  retractation  muat  not  be  ad  libitum^ 


Of    from  mere  caprice.     Herd    the  defendant 

compelled  to  put  her  oaae  aa  high  aa  to  say  that  th 
waa  an  abaolute  power  of  refusal  on  the  mothee^s 
part,  notwithatauding  a  previous  consent.  Kow  them 
was  a  conseet  of  father  and  mother.  There  ii  mt> 
suggestion  of  want  of  mor^  character  or  any  ctr- 
euuiitaucea  of  that  kind  which  would  have  prevented 
the  parents  from  giving  tbeir  consent.  The  young 
people  had  consented  to  the  Aognst  condition.  1 
must  read  this  clause  fairly,  and  lookiog  at  it  &«  a 
matter  of  aubetance,  I  think  there  waa  a  couseat 
given^  that  it  was  not  against  the  mother's  wish  tbat 
the  marriage  should  take  place,  but  that  it  vtaa 
against  her  wish  that  it  should  take  place  m^lo  H 
formdj  aa  it  did  take  place.  In  substance,  therefore, 
aa  f ar  as  the  marriage  itself  waa  concerned,  it  w&a  in 
aooordanoe  with  the  wish  and  oonaent  of  the  mother 
that  it  should  take  place,  and  I  think  it  would  ba  too 
harph  to  say  that  the  faot  of  its  having  taken  plaoo 
some  time  anterior  to  the  stipulated  date  should  b^  a^ 
ground  for  withdrawing  consent,  Aa  to  the  lettle- 
ment,  I  am  far  from  saying  that  a  parent  should  no^] 
ooniider  the  advisability  of  it^  Bat  the  true  objeotioa 
appears  to  have  been  that  the  marriage  took  plaoe 
b'^fore  six  months  had  elapsed.  On  the  whol«» 
therefore,  having  regard  to  the  principle,  which  I 
think  1  can  gather  from  the  cases  cited,  I  think  that 
no  forfeiture  hii§  arisen  under  this  wUl.  I  h«vo 
decided  in  aooordanoe  with  the  rights  of  the  paftiet. 
I  am  glad  to  hear,  however,  that  the  husband  £b 
prepared  now  to  m^e  a  aettlement  substantiaUy  in 
aooordanoe  with  that  offered  by  his  solicitor  on  thm 
day  before  marriage. 

Order :  Plaintiff  entitled  la  legacy  of  £500  ah^oiuMf 
for  her  eeparate  u§n.  The  shars  of  re$idm  tQ  itdnd  om 
the  mm^  footing. 

Solicitors  for  the  ptainti£f|  Mm-Uy,  Shirr^ff^  ^  Cb. 
Bolicitors  for  the  defendant,  Goddeai  Son^  d  Moimie^ 


Dec«  T, 


K.  B.  Div*     ( 

(Walton,   J.)    ) 

The   Afollibtasis  Co-   (Lxmited)  v,   Thk   No&i>- 

Imurance'^Mari'ne—Dedc  cargo — Eii>er  and  carnal — 
Mhine  ateamers — Dutch  code — Liability  of  undertJ^iierK 

The  rule  which  eremjrfi  underim'iteri  from  U/MUig 
for  lois  qf  deck  cargo  doce  not  apply  to  an  irdand  W9fOg9 
by  canal  or  river  plaitdy  aoniemplated  by  a  poiieift  <Ni 
which  ifoyage  it  is  and  haa  bsen  the  pra^Gtice  and  tuage  fa 
carry  cargoes  on  deck. 

Afltion  tried  in  the  Commercial  Gonrt> 

This  was  an  action  to  recover  for  a  partsal  lam 
under  a  policy  of  marine  inaur^noe  dated  the  21vfe  of 
Atiatiflt,  1902.  under  written  by  the  defendants. 

Thn  policy  contained  the  following  clanaat ; 
'*  £10  000  on  cnrka  ...  from  London  and/or 
any  port  or  port*  on  the  East  Coast  of  Grent  Brit&Ln 
to  R  >tt(*rdain  and/or  Antwerp  and /or  Cologne  mxkd 
whde  there  and  thence  by  any  conveyance  or  conv*?y~ 
ances  to  Ramagen  or  the  Apollinans  spring,  Neuenahr, 
or  by  any  other  route  whataoever»  or  vice  versSy  in- 
cluding all  risks  on  quays  or  elaf^ where  during  transit 
or  until  warf^houaed,  and/or  safety  d»*liverfd  into  thfl 
handa  of  the  conaignees,  whether  auch  d^livefv  tabas 
pUce  on  shore  or  on  board  the  export  vesseL  In- 
cluding intereat  from  Rotterdam  to  Eemagen  only* 
and /'or  to  the  Apollinaris  spring,  Neuenahr,  or  wSm 

(«*)  Reported  by  W.  T*  Ttoxon,  Esq.,  B&rriiter- 
at-Xi&w, 
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vmrMSf  tli«  riik  oommeQCiag  from  Bottardftm,  .  •  . 
DflTTifttioii  ot  ck^ng^  to  be  covert  at  prSEiiiiizii  to  be 
arranged  if  notice  given  by  ai^ured  od  rtaeipt  of 
advice  ol  suoh  deTiation  or  cbaoge  of  voyage,  In* 
olodin^  ri«k  of    .    i.    .    firo.^' 

Attaoliad  to  tlie  policy  was  tlie  folio wiafi^ :  ^'  In- 
cludiog  fire  nak*  ,  ,  .  Including  all  risk  of  landi*ig 
and  i^ihipping  and  trans  bippimr.  Inoludicg  all 
libertiea  and  exceptions,  ai  per  B/L.,  and/or  0/P,j 
inalnding  negligetiGe  dauie.*' 

Th^  tbroui^h  biU  of  ladtog  nnder  whiob  the  Holland 
Steamship  Co,  oarried  the  goods  was  as  folio  tvs : 
'*  Vid  AnifterdaiD.  Shipped  in  good  order  and 
oondjtion  by  the  ApoUinarifl  Co,  [Limited)  on  board 
^bm  staamAhip  Maasiroom  *  *  .  bonad  for  Aca«teir- 
dam  .  ,  «  aud  for  further  despatch — from  Amfttdr- 
dam  to  Neac^uabr,  Q^^rmany,  «t  ihip's  expense,  but 
thipper't  tisk,  100  bales  of  cork  .  ,  ,  atid  to  be 
daUviered  subject  to  the  exoepdoos  and  oonditions 
h«r«inaftar  maotioned  ,  ,  ,  either  into  lighten 
or  oa  the  quay,  where  the  ship's  respoaiibility  shall 

ceaw^  at  Port  of  Amsterddnii  and  thence  by to 

Ifeiiffliahri  Germany.  Exo'^ptions  ,  «  .  fire  on 
board*  in  bulk  or  craft ,  or  on  shore,  and  all  accidents, 
Iriss  -  .  *  or  from  p^*riif  of  the  sea  and  rivers,  and 
aZl  riak  of  tranibipping  or  railway  oarri&eep  or  fr^m 
any  act  «  .  ,  Master  ,  ,  ,  the  owners  beitig 
in  Qo  way  liable  for  any  oonseqneacet  of  the  cause 
before  men^oned.— 31it  Deoemhflrp  1902.'* 

The  goods  were  shipped  in  London  and  arrtved 
safaly  at  Amst'e^dam,  and  were  then  shippi^d  on  The 
Aimkrdam  III,  for  carnaiire  up  the  Ehine  t<i 
Bemafcto^  whence  they  would  be  forwarded  to  the 
AppoUIiLaKfl  spring. 

Tb«  cork 9  were  stowed  on  the  deck  of  tbe  Bhine 
stetamer.  aod  daring  tbe  night  of  the  17t>i  of  January^ 
wbUe  the  vessel  was  «till  at  Amaterdam,  a  fire  broke 
out^  aod  some  of  the  corks  were  damaged  and  some 
destroyed. 

The  dafendanti  contended  that  the  goods  were 
itowed  on  deck  at  the  time  of  the  loss  and  were  not 
covered  by  tbe  policy.  The  plaintiffs  called  evidence 
to  prove  that  it  was  the  nsaj^e  aod  pracKoe  to  carry 
deck  cargo  on  the  Khme  steamers,  EHdence  was 
giv^n  that  by  the  Diitoh  code  the  owner  of  a  Tassel  is 
jSable  to  tbe  shipper  for  all  goods  carried  on  deck 
without  tbe  written  consent  of  the  shiuper. 

A  printed  form  of  bilL  of  Uding  was  put  in  dnrlng 
the  trials  wbtch  was  the  common  form  in  use  for 
shipments  made  by  the  HoUit^nd  Steamship  Go.  on 
the  steamers  of  the  Ehiue  Steamthip  Co.,  the  owners 
of  The  Afruterdam  IlL,  and  by  it  the  Ehine  Steam- 
ihip  Co,  reserve  themselvee  the  right,  among  ol^er 
liberties,  to  load  goods  on  deck.  This  form  is 
mtended  to  be  signed  by  the  shipper  and  the  master^ 
Ko  meb  bill  of  lading  was  in  fact  signed, 

J*  A,  ffamiltojif  KnC*,  LoehnU,  and  A.  Tulhotf  for 
tbe  pbintiff^i, 

L      ScruUont  K.C.^  and  Leek,  for  the  defendant, 

■  TOe  following  casei  were  cited :  De  Costa  v.  Edmunds^ 
i  Camp.  Rep,  142  ;  Xmk  if-  Wdkimon  v.  Ef>As  and 
Oihen^  3  GcmL  Oat,  236;  Dixon  v,  E^t^al  Eichangt 
Shaping  Co*  (Limited) ^  12  App,  Cas,  11 ;  Boas  v. 
ThmdU,  1  Park  26  ;  BlackeU  v.  Enifal  Exchange 
AMnrance  Co.,  2  Crompton  &  Jervis  Eep.  244  j  MtHer 
w.  TUhsrin^^n,  9  W.  E.  437,  30  L,  J.  Ex,  211  ; 
Bi^nmri  v,  B^,  5  B.  &  Aid.  %Z%, 

Cur*  adu*  tfulU 

WiXTOlf,  jr.— This  is  an  action  npon  a  marine 
policy,  underwritten  by  the  defendant  comp-iuy, 
under  which  the  plaintiffs,  the  ApoUinaria  Co. 
(Ejimited}  claim  to  be  iademaified  against  a  loss  wbicb 
they  hare  suffered  by  the  deetniction  or  damage  by  [ 


fire  of  cerfain  bales  of  oorks  which  weret  as  the 

plaintiffs  allege,  covered  by  the  policy  at  the  time  of 
the  loas.  The  policy  was  upon  *'  corksi  bottles,  and 
other  Koods  by  iteamer  or  steamers  and  convey  an  oee, 
including  parcel  post,  at  or  from  London  to  Rotterdam 
and /or  Antwerp  and/or  Cologne,  and  while  there  and 
thence  by  any  Douveyauce  or  conveyances  tj  Bemagen 
or  the  A|)ollinans  Co.*b  spring.  Nenenabr,  or  by  any 
other  rente  whatsoever,  iacluding  alL  risks  on  quays 
or  elsewhere  during  transit  or  untO  warehoused  and/or 
safely  delivered  into  the  hands  of  tbe  coBSignees,'^ 
The  corks  were  shipped  in  London  by  steamers  be- 
longing to  the  Holland  Steamship  Co.,  under  through 
bills  of  lading,  by  which  the  Holland  Steamship  Co., 
undertook,  in  consideration  of  the  payment  to  them 
of  a  tbrongh  freight,  to  deliver  the  corks  safely  at 
AmBterdatu,  when  the  responitbility  of  tbe  Holland 
Hteam«»hip  Co*  as  oarriers  was  to  cease,  and  to  have 
thetu  daspatcbed  from  Amsterdam  to  Neuenahr,  in 
Germany,  at  the  expense  of  the  Holland  Steamship 
Co«,  but  at  the  risk  of  the  shippers,  the  ApolUnaris 
Co.  The  goods  arrived  safely  at  Amsterdami  and 
were  there  shipped  on  board  a  Ehine  steamer,  called 
The  A^n^terdam  IIL,  for  carriage  by  canat  and  river 
to  Eemagen,  or  s-^me  landing -place  on  the  Ehtae, 
wheitce  they  would  be  forwiirded  to  the  ApoUinaris 
spring.  Ttif^re  is  no  evidence  before  me  which  enables 
me  to  ascertain  the  c  id  tract  under  which  the  bales  of 
cork  were  shippM  by  the  Holland  Steamship  Co,  on 
The  Amsterdam  III*  Apparently  no  bill  of  lading 
for  these  goods  wav  signi^d  by  the  master  cr  by  any 
person  on  behalf  of  the  owners  of  that  st^^amship.  A 
printed  form  of  bill  of  lading  was  put  ia  at  the  trial, 
which  appears  to  be  a  common  form  ia  use  for  ship- 
ments miideby  the  H^dlaud  Steamship  Co.  on  steamers 
of  the  Rhm«  Steafwiihip  Co.,  who  w^re,  at  I  under- 
stand, the  owners  of  The  Amsterdam  III.  To  is  form  of 
bill  of  lading  is  intended  to  be  sigeed  by  the  shippers  as 
well  as  by  thn  master,  and  bears  the  priuted  siguature 
of  ttie  Holland  Steamship  Co,  »«  shippers.  By  the 
first  of  its  conditions  the  Rhine  Steamship  Co.  reserve 
to  themselves,  among  other  liberties,  the  right  to 
load  goods  on  d«ck.  But  there  is  no  evidence  upon 
which  I  can  find  that  the  corks  were  shipped  upon 
the  terms  of  this  bill  of  ladings  The  corks  were 
shipped  at  some  time  between  the  l.'^th  of  January 
and  the  I7tb  of  January,  1903*  They  were  stowed 
on  de^^k  with  the  intention  that,  so  stowed,  they 
sbontd  be  carried  to  tbeir  destination  on  the  Rhioe. 
On  the  night  of  the  17th  of  January,  while  The 
AmMt^dam  IIL  was  still  lying  at  Amsterdam,  a  fire 
broke  out  on  board  by  wbtch  some  of  tbe  bales  of 
oorks  were  d^^stroyed  and  some  damaged*  The  amoant 
of  Jos<  is  admitted  to  have  been  £1,021  16^.  lOd, 
Th^  facts  as  I  bave  stated  them  are  admitted,  and  the 
only  defence  pl<^ded  by  the  defendants  is  that  **  at 
the  time  of  the  loss  the  goods  were  stowed  and 
carried  on  deck  and  were  not  covered  by  the  policy.*' 
This  case  cannot,  of  course,  be  disposed  of  upon 
any  technical  point  of  pleading.  But  it  is  not 
irr«l*'vant  to  observe  that  in  1842  tbe  Court  of 
Queen's  Bench,  in  Milward  v,  Stbhert,  3  Q.  B,  120^ 
held  that  a  plea  substantially  in  the  form  of  the 
defence  here  pleaded  by  tbe  present  defendatita  did 
not  disclose  a  good  defence  in  an  action  upon  a 
marine  policy  for  the  loss  cauied  by  the  jettison  of 
deck  cargo*  The  daim  there  was  by  the  owner  of 
the  ship  under  a  policy  on  the  ship  for  the  amount  of 
tbe  ship's  contribution  to  general  aver^tge  in  respect 
of  some  pig*  which  were  carried  on  the  ship^s  deck 
and  were  jettisoned.  The  defendant  pleaded  that 
the  pigs  were  carried  on  deck.  The  plaintiff  replied 
that  ttiere  was  a  custom  to  carry  piga  od  deck  on  the 
voy^g9  upon  which  the  ship  was  engaged.  To  this 
repltoation  the  defendant  demurred.    Although  the 
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auettioii  ftrose  opoa  a  demurrer  to  the  repliottioai 
tie    judgment    ol    the    court    proceeded   upon    mn 
exception  to  the  validity  o!  the  plea,  and  the  oourt 
held  that  the   plea  wm  bad.     The  teohnical   point 
actuaUy  decided  in  not  important,  but  the  jndgaieQt; 
JB  useful  I  aa  it  wae  ceceaaary  for  the  oourt  from  the 
nature  of  the  queation  before  them  to  ooosider  the 
pnnciple  upon  which  the  earlier  decisions  as  to  the 
oarriage  of  deck  eargo  were  founded.     The  judgment 
waa  dmirered  by  L^i^  Den  man.    After  referrlDg  to  the 
tarly  authoritiea  to  the  effect  that  goods  should  not  be 
■towed  on  deck  and  to  a  passage  in  the  fifth  edition 
of  Lord  Tenterd^n'a  book  on  Sbippiug,  in  winch  it 
wai  painted  out  that  there  are  pxceptiona  to  the  rule, 
an  waere  usage  hae  sanctioned  the  practice  and  whore 
the  m&ater  has   the  merchants^   content ^    the  l^ord 
Chief  Juitice  saya :  *^  Now  it  it  obTioua  that  there 
may  be  other  wid  valid  reasons  for  stowing  goods  on 
deck  ;  indt^ed  lome  goods  could  be  atowed  in  no  other 
place,    Buoh   aa   timber,   and  in  some  voyagea   live 
animala  ;   and  they  may  certainly  be  there  atowed 
with  proper  akill  and  care  ao  as  not  to  be  in  the  way 
of  the  crew  in  their  operations."    The  Chief  Justictj 
was  here  referring  to  one  of  the  reaaona  for  forbidding 
the  stowage  of  cargo  on  deck  which  was  relied  on  by 
Yaliu  and  others  who  wrote  at  a  time  when  naviga- 
tiou  by  steam  had  not  been  invented.     He  proceeds : 
**  Theae  mattera  of  fact  may  vary  with  every  different 
trade  or,  indeed,  with  every  single  adventure/'  and  in 
oondusiou  heeaysthat  *^  the  mere  fact  of  a  to  mug  them 
(the  goods)  on  deck  will  not  relieve  the  underwriter 
from  reaponsibilty,  inasmuch  as  they  may  ba  plaoed 
there  acoording  to  the  usagei  of  the  trade  and  ao  at 
not  to  impede  the  navigation  or  in  any  way  increaae 
the   nakfti"       Without    pushing    the    decision    in 
Milvaard  v*  SibbHti   too   far,   it    certainly    aeems    t3 
point  to  this — that  the  queation  whether  it  )wage  on 
deck  IB  improper  ia  atrictly  and  propefly  a  quwtion  of 
fact,  and  apart  from  express  contract  must  be  deoided* 
whether  ai  between  different   ownera  of  goods  in  the 
same  veatel  or  as  bat  ween  assured  and  under  w^riters. 
aocording  to  the  oircumstancee  of  each  caae^  haviag 
regard  especially  to  the  nature  of  the  voyage  and  of 
the  cargo   and  to  the  usages  of  the   trad?.     It   ia, 
howLver,  quite  clear  from  alL  the  authorities  upon  this 
question  that  it  ia  a  fact  which  has  Ion g^ been  weU  recog* 
ni^ed  by  all  who  are  interested  in  mandme  adventures, 
and  by  court s^  that  ou  ordinary  voy^g^^a  by  aea  goods 
which  are  carried  on  deck  are  exposed  to  peculiar  and 
extraordinary    danger*      It    follows  from   this,    for 
reasons  which  are  olesrly  analogous  to  those  upon 
which  the  implied  warranty  of  aea  worthiness  in  con- 
tracts of  marme  inaurance?  depends,  that  under  an 
ordinary  policy  on  goods  for  a  voyage  by  aea,  where 
there  ia  no  well-known  usage  to  carry  ou  deck  goods 
auCh  as  are  desoribed  in  3ie  policy  on  the  voyage 
thereby  iusur^,  underwriters  are  not  liable  for   the 
1  aa  of  deck  cargo.     Where  from  the  description  of 
the  goods  or  the  voyage,  or  both,  it  is  apparent  that, 
in  accordance  with  a  well*known  practice  or  naage  of 
trade,  the  goods  will  or  even  probably  may  bf  carried 
on  deck,  then  ev«i  in  the  caae  of  voyagea  by  aea, 
where  goods  ao  carried  are  necessarily  expoaed  to 
peculiar    dangers,    stiH    the    underwriters    will    be 
deemed  to  have  consented  to  take  this  risk  and  will 
be  liable  for  any  loas  of  deck  cargo  by  perils  insured 
agaiusr.     The  question  which  aria^s  as  to  the  right  to 
O'jntribution  in  cases  of  general  average  where  deck 
cargo  has  been  jettisoned  is  vsry  aimilar  to  the  qaes- 
tion  between  assured  and  nuderwritera  as  to  the  lots 
of    deck  cargo*      The  questions  are  not  ideutioel, 
bacauie  the  obligationa  in  the  two  oaaea  are  different 
in  their  nature  and  origin.     But  the  underlying  and 
governing  principle  applicable  to  each  is  the  aame.  In 
the  ancient  collections  of  customs  of  the  aea,  aucb  as 


the  Oonaolato  del  MJare,  and  in  the  earlier  codes,  tmoh 
as  the  Ordonnanoe  de  la  Marine  of  1681,  the  ques- 
tion is  dealt  with  in  connection  with  general  averam^. 
Valin,    in    hia    oommentary    on  that  article  of    th% 
Ordonnancs  which  enacts    that  the  owner  of  deck 
cargo  which  has  been  jettisoned  cannot  daim  con- 
tribution iu  general  average*  a^iya  that  it  does  not 
apply  to   boats  or  sm%ll  vew^ls  ffoing  from  port    to 
port  when  the  custom  ia  to  load  goods  on  deck   mm 
well   as   below.      He  is  in    thta    passage   obvioualy 
referring  to  small  coasting  craft,  aailing  veaselj,   of 
course,  which  make  short  tripi  from  port   to    port, 
Emerigon  follows  Yalin  and  adopts  the  aame  m&mp~ 
tion   to   the   general  rule  of  the  Ordonnanoe-    The 
aame  view  has  been  recognised  in  our  own  oonrtt. 
Thus  in  Wright  v.  Marwoml,  7  Q.  B.  D.,  at  p*  67,   in 
the    year    1881,    Lord    Bramwell,    referring   to  the 
general  rule  which  requires  contribution  to  be  made 
in  general  average  for  cargo  jettisoned,  and  to  tli# 
exception    to  such  rule   in    the  case  of   deck  oargo 
jettisoned,  aays :  "  There  are  two  exceptions  (to  the 
exception)  which  perhaps  resolve  themselves  into  on« 
— viz*,  that  coasting  vessels  are  without  the  exoep- 
tion.    and    also    those    cases  where  by  cuitom    the 
deck    cargo    is    one    customary    in    the    trade  and 
perhaps    also    from    the    port."    The  exception    of 
coasting    vessels,  apart    from  custom,  is  intelligible 
only    on  the    ground  that  in  the  short  trips  madfl 
by    coasting    vessels     deck    cargo    ia    not    expoaed 
to   peculiar    danger,    at    all    events    to   an  appreci- 
able extent*     And  when  Lord  B  ram  well   say  a    tbat 
the  two  exceptions  resolve    themselves  into  0©o,   I 
think  he  means  that  when  the  voyage  ia  such  that  the 
cargo  is  carried  on  deck  without  peculiar  risk  it  wiU 
in  practice  be  so  carried  whenever  it  is  conveoient*     I 
have  considered  the  authorities  at  some  length  mmd 
endeavoured  to  arrive  at  the  principle  upon  whic*li 
they  reat,  because  I  have  to  deal  with  a  question  which » 
so  far  as  I  know,  has  not  been  oonsidered  in  any 
reported  English  case— the  question,  that  is  to  oaj, 
whether  there  ia  any  general  rule  exempting  under- 
writer a  on  cargo   from   liability  for  loss  of   goods 
AtOQved  on  deck  upon  an  inland  voyage  by  oanal  a&d 
river*     As  it  is  weU  kmwn  that  there  is  a  great  trade 
upon  inland  waters  in  tbe  United  States  of  Ameriosi, 
t  have  thought  it  deairaUe  to  look  into  the  Amerioan 
cases*     I  am  afraid  that  my  investigation  has  iKit 
been  exhaustive  nor  quite  up  to  date.     The  decaihocu 
of  the  American   courts  are  not,  of  course,  in  any 
sense  binding  authoritiea,  but  we  read  them  wilh 
respect,   aud  they  aff<*rd  useful  iUustrations.      Iti   a 
case  of  HarrU  v.  MoQdy  in  the  Court  of  Appeal  of  tha 
State  of  New  York,  30  N*  Y.  0,  of  A.,  266, 1  tod  it 
was  decided  that  the  rule  that  underwcit«ra  wre  aoc 
liable  for  the  loss  of  deck  cargo  is  not  applie  *bla  to 
veeaels  which  navigate  smooth  land-locked  watera^^ 
in  that  case  it  was  Long  Island  Sound— and  wIi«bo 
deck    cargo  can   be   carried   without   extraordinary 
peril*    This  case  is  cited  a^  ao  autbority  by  Fa»osu 
in    i^    well-known    treatiae   on     Insurance,      Tha 
American    decisions,    however,    are    not    altogctb^ 
UDiform.      The  dedaion   of  the  Supreme  Courl   ol 
Massschusetts  in  Taunton  Gopjitr  Go,  y*  MerchantM* 
Jnmranm    Co,,   39  Maas*   103*  ii  not  perhaps  ooa- 
sistent  with  the  judgment  in  HtirtU  v,  Moody.^    Bat 
it  proceeded  uoou  diffisrent  oo  Qsiderations  andii  i»ot 
approved  by  Phillips  (see  Insurance,  vol.  I,  sectioci 
460).     The  true  view  of  the  matter  appears  to  ma  to 
be  that  the  rule  against  carrying  goods  on  deck  is 
r sally  inirolved  in  and  depends  on  a  larger  and  wider 
rule,  which  is  that  goods  carried  on  a  vessel  shonid 
not  be  stowed  ao  as  to  be  exposed  to  unoooewary  aad 
extraordinary  peril  during  transit.     Evwy  oiift  admiti 
that   on    an  ordinstry  voyage  hj  sea  deck  cargo  ia 
exposed  to  peculiar  and  extraordinary  danger,  and  it 
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fdtlo^vt  that  cargo  ihould   not  upon  Buab  Towages  be 

ito  ured  upon  deck«     Wiierei  howBTer,  tba  ToyaKo  is 

not  by  aea,  but  it  U  a  voyage  of  a  very  diffarent  kind, 

other  cooiiderntionB  may  apply.      In  order  to  apply 

the  pnodple  to  be  gatb^rad  from  the  autboritiei  to 

the    presant  caae  I  must  &dd   lomething  m  to  tbe 

erid«Dce  and  f*otff,      Ou  the  part  of  the  pUintiSB 

eTidfuce  waa  called  to  ibow  that  it  is  the  naags  and 

pmotioiito  carry  deok  aargo  on  tbe  Ehine  steAm^B. 

Am  sgaioet  tbis  a  Dateb  lawyer,  wbo  praotitei  slao  sa 

SQ    averagf^  adjuster^   wae  called,    wbo    referred   to 

Gertain  ar^elea  of  tbe  Dutch  code,  by  which  the 

owner  of  a  veasel   la   liable  to  the    shipper  for   all 

damage  to  gooda  carried  on  dock  without  the  written 

cosaent  of  tbe  shipper^    He  Baid  that  tbeta  artiolea 

applied  to  a  ateanaer  such  aa  The  A  mstariiam  IlLt  cairy- 

ing  gocdB  by  caiid  and  river,     I  aasume  that  this  ia  a 

oorrect  acconnt  of  the  Dutch  law.    The  Dutch  Code 

hat  a  bard  and   fast  rule  which »   though  intended 

primarily,  as  I  am  satisfied i    to  apply  to  sea-going 

vviiek,  is  wide   enough   to  include    river   Bf earners, 

Tbe  e£ffct  cf  this  is  to  impose  a  certain  liability  on 

the  fibipowner.     But  the  same  gentleman  who  proved 

the  Dutch  law  also  proved  that  deok  cargoei  are  very 

oommonly  carried  on  the  Ehise  iteamera.     I  under- 

itood  from   his  evidence  that  the  usual  form  of  bill 

of  lading  "EiAed  by  the  Ithine  steamer  gives   express 

liberty  to  stow  cargo  on  deck.     The  form  of  bill  of 

lading  of  the  Bhioe  Steaniehip  Co.  to  which  I  have 

referred  is  an  example  of  tbiSp  and  the  Dutch  law 

ecxplalns  why  such  forin  provides  for  signature  not  only 

by  the  captain^  but  ako  by  tbe  aluppera.     I  have  come 

to    the    conclusion    that    it   is,    and  bas   been    for 

many  years,  tbe  practice  and    usage  to  carry  denk 

cargoes  on  Rhine  steausers  plyiufr  from  Amaterdam. 

This  is  a  fact  which  is  not  altered  by  the  Dutch  codei 

The   fact  that  the  shipowners  undertake  a  greater 

liability  for  cargo  on  deok  than  for  cargo   carried 

under  declc    does   not  appear   ts  m?   to  aflect  the 

qnestion  as  between  the  assured  and  the  underwriters. 

li  there  Ib  such  a  liability  in  the  present  case  tbe 

underwriters  are  entitled  to  the  bane^t  of  it,     Mr. 

Sernttou  relied  iipf>n  certain  letters  written  by  the 

plaintiffa  to  the  Holland   Steamship   Co.,  in  which 

they  maintained  that  the  goods  ought  not  to  have 

been    carried   on  deck.     The«e  letters  were  written 

with  tbe  knowledge  and  approval  of  the  under  writers, 

wbo  qtiite  properly  desired  to  make  the  shipowners 

pay  lor  tbe  loss  if  they  were  liable  for  it.     I  do  not 

think  that  they  ought  to  affect  my  deeinion,     I  may 

add  that  if  the  goads  had  been  shipped  under  a  bill 

of  lading  in  the  form  which  was  produced,  by  which 

liberty  was  given  to  stow  tbe  gojds  on  deck,  the 

defend atite  would^  in  my  opinion,  have  been  liable 

under  the  clause  in  the  policy,  ^'  Including  all  liberties 

mxxd  exci*ptions  as  per  bilia  of  lading/'     It  could  not 

hmve  been  said  that  the  bill  of  lading  was  not  in 

«n   ordinary   form.      In    that  case    the    defendants 

would    have    had    no    right    o?er    by    aubrogadon 

Agatnat  the   shipowners.     But    there  is,   as   I   have 

Slid,    no    evidence    that    the    goods  were    shipped 

under    any    anch    biU    of    lading.      There    la    only 

one  other   point  which  ought  perhaps  to  be  mea- 

tioiied,     It  was  said  that  even  on  an  inland  voyage 

IfOOdi  on  df  ck   were  expoatd  to  a  greater  danger  of 

fire  at  all  events  than  were  goods  under  deck.     I  do 

xiqt  think  that  this  is  well  founded.     Gooda  on  deck 

in  caie  of  £re  have  certain  advantages  and  certain 

disadvantages   as  compared  with  goods  under  deck. 

I  lun  not  sure  en  which  side  the  balance  of  advantage 

lies*     But  there  is  certainly  no  peril  from  fire  or  other 

causes   to    goods  carried    on   the   deck  of    a  Ehine 

steamer   which  is  in  any   way  compfcrable   with  or 

aimiiar  to   the  pecular  and  extraordinary  peril    to 

which  deck  cargo  is  expoaed  at  sea,      I  am  by  no 


means  aatiafied  that  the  rule  which  exempts  under- 
writers from  liability  for  the  loss  of  deck  cargo 
applies  to  inland  voyages  by  canal  or  river.  I  am 
satisfied  that  it  does  not  apply  to  an  inland  voyage  by 
canal  and  river  plainly  coutemplated  by  the  poUoy, 
ou  wbiob  voyage  it  is  and  has  been  for  years  the 
practice  and  usage  for  ateatueri  and  other  Teiseli  to 
oarry  cargoea  on  deck. 

Judgmmi/of  the  plaifdiffs, 

SolicitoTB  for  plaint iffst  Eollarm,  Bomt  0<mard,   ^ 

Solicitor  for  defendants,  t/arnes  BallatU^fne, 


tEToutt  of  SAppffll' 


From  Chan.  Div.  \ 

(Vaugban  Williams,  Bomer^  and  '  NOT  23i 

Btirhng,  hJJ.)  \ 

In  re  THE  TEA  CokPOBATIOIT, 

SoESBix  lu  The  Tia  Corporatiojc*  (a.) 

Coinpani/^VoIuntarif  liquidaiion — Scheme  a/  arrange- 
ment— AaMtM    imafficient — Meetings  of   Tmrnhirs    in 
class f 6 — Diastjit    0/    claM — No    inter eit    in    auets— 
Sanction  0/  court — Companiei  Actt   1862  (25  X*  26 
Vict.  c.  SB),  it  161 — Joint- Stock  OompanieA  Arrange- 
fnent  Act^  1870  (33  tfc  34  Vid.  c.  104),*.  2 — Companiei 
Act,  1900  (63  tf:  64  F*d.  c.  48),  3.  24, 
Where  the  assets  0/  a  mmpany  in  litfUidaiion    would ^ 
if  (Usirihuiedf  te  in&ufficitnt  to  d{^  more  thun  naiisfy  the 
crsditoTB    and    ihoBe   prtijtrmce    shaTeholders    who  ars 
mtitled  to  rank  jirtA  in  resped  of  capital,  t?t€  orditmry 
shanholders    liave   no  interest  in  tht  assets^  tvefi  if  a 
scheme  of  recomtriidion  gims  them  a  prospect itm  admn- 
tagtu     Therefore  their  asHnt  to  the  schejn^  is  not  required, 
the  advantage  it  offers  them  bdng  in  the  nature  cf  a  gift* 

Thia  w&B  an  appeal  from  an  order  of  Buckley,  J., 

sanctioning  a  schf^me  of  arrangement  between  the 
company,  which  was  in  voluntary  liquidation^  and  its 
creditors  and  oontributories. 

Tbe  scheme  provided  for  the  formation  of  a  new 
company^  to  be  called  by  the  same  name«  which  was 
to  take  over  the  liabilities  of  the  old  company,  and 
to  acquire  its  assets,  property,  and  goodwill. 

The  debenture-holders  and  the  preference  and 
ordinary  shareholdere  were  to  have  tbe  following 
advantages:  The  debenture-holders  were  to  receive 
an  equivalent  for  their  debentures,  paid  partly  in 
cash  and  partly  in  debentures  of  tbe  m.QW  oooapany, 
and  they  were  to  be  paid  their  an-ears  of  interest ; 
the  preference  shareholders,  who  were  entitled  to 
priority  in  respect  of  capital  as  well  aa  dividendSp 
were  to  be  allotted,  in  respect  of  each  of  the  £0  sharea 
held  by  them  (which  were  fully-paid},  four  XI  sh^ea 
in  the  new  company,  each  credited  with  lOs.  paid  up 
thereon ;  the  ordinary  shareboldera.  for  each  of  the 
£d  shares  held  by  them  (which  were  also  fully-paid), 
were  to  have  the  option  of  a|>plying  for  one  £1  share 
in  tbe  new  company,  credited  with  lOe.  paid  up 
thereon. 

This  scheme  waa  approved  by  the  requisite 
majoriti(*B  at  meetings  of  the  debenture-holders,  tbe 
unsecured  creditors,  and  the  preference  ahareholderSp 
but  it  was  not  passed  at  the  meeting  held  by  the 
ordinary  sharebolders. 

Buokley,  J.,  found,  on  tbe  evidence  before  him, 
that  the  asseta  of  tbe  company,  If  distributed,  would 

la.)  Beported  by  B*  Hill,  Esq.,  Barriiter-at-  Law. 

12 


THE  WEEKLY  REPORTER. 


JtH  2^,  19M.1 


Vol  LIL 


GoimT  OF  Appval.     Iir  bs  Thx  Tsa  Oobfoeation.— Iir  eb  A  Jijihimxnt  Debtob,    Court  op  Affsai.. 


be  insuflioi^nt,  after  paying  theBeoared  and  unjieoured 
creditori,  to  pay  the  prefecenos  aiaareholderi  in  fall, 
6Q  tiiftt  notking  could  be  left  for  the  ordinary  ihare* 
boldera.  He  hatd  that  conaeqtiently  the  latter  h&d 
no  iQtercatin  the  aasetfl,  atid  aocorditigly  he  sanotloned 
fbe  «cheme. 

From  thk  decmon  H.  Q.  Hemmerde,  an  ordiniry 
ihareholderr  appealed^ 

Bu^k master^  K,C»t  a^d  Amtin  Cariin^U^  for  the 
appellant^  referred  to  the  Companies  Acts,  186  2 1  i» 
IBU  and  1900,  e.  24,  and  the  Joint- Btook  Campaniei 
ArraDgement  Act.  1870.  i,  2,  and  cited  In  re  Ca fining 
Jarrah  Timl^  Co,,  [1900]  1  Ch.  708,  48  W.  E.  Dig. 
36*  and  In  re  Srown/^ida  Omld  PoUertf  SQckti/,  (1898) 
W<  N.  80, 

Eve  J  K.O.f  ftnd  Clatison^  for  the  Hqutdatorp  referred 
to  the  scheme  lanotioned  in  the  last-named  case,  as 
set  oat  in  Palmer's  Prec*  (Sth  ed.),  Part  2,  p,  819. 

Manhi/  and  Mark  RomeTt  for  variouB  other  ihare* 
holdeiTSt  supported  the  appeaU 

A^  ci  B*  T^rrdlf  for  the  plaintLGF  in  the  action^ 

Eoi^hn,  K^Cf  »nd  Oordon  Brown ^  for  debenintfi* 
holders  and  their  tmstees,  supported  the  scheme. 

Buekmmt^r,  KO*t  replied. 

YAiTonAN  Williams,  L.J. — With  regard  to  the 
faota  in  aubatance  there  ia  little  or  no  qaestion^ 
BucWey,  J.,  baa  fonnd  as  a  fact  that  the  value  of  the 
company 'a  assets  waa  anch  that  the  ordioary  ahai^- 
holders  have  no  pecuniary  intereet  whatever.  There 
waa  no  evidence  that  be  was  mieinformed,  and  tt  ia 
not  denied  that  on  the  evidence  before  him  he  arrived 
at  a  right  concluiion  aa  to  the  value^  It  ia  said  that 
the  flcheme  gives  the  ordinary  shareholders  a  right 
to  take  up  shares  with  a  certain  amount  paid  up, 
but  thati  it  ia  argued,  waa  a  gratuitous  offer  by 
the  debenture-holders,  who  had  a  right  to  dispose 
of  the  aeaets.  That  may  be  quite  true.  As  to 
the  question  of  law.  it  ia  argued,  first,  that  the 
scheme  is  one  which  could  have  been  carried  out 
under  section  161  of  the  Companiea  Act,  1862,  and 
that,  being  of  that  character,  it  ought  not  to  be 
sauctioEied  unlesa  it  places  the  shareholders  in  the 
same  poaition  which  they  would  have  held  under  that 
section.  In  my  opinion,  that  propoiitiou  ia  much  too 
wide.  Then  it  is  said  that  the  aoheme  could  not  have 
been  adopted  under  aection  2  of  the  Joint  Stock  Com- 
[>anies  ATTangement  Act,  1870,  without  also  adopting 
section  IfJl  of  the  Act  of  1862.  I  wiU  not  aay  that, 
but  I  think  the  court  would  have  refused  in  such  a 
case  to  aanction  it.  Now,  however,  we  have  the 
Compauies  Act  of  1900,  section  24  of  which  appears 
to  get  over  the  di&culty.  It  enacts  that  ^*  the  pro- 
TOiona  of  section  2  of  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  shall  apply  not  only  as 
between  the  company  and  the  creditors,  or  any  class 
thereof,  but  ai  between  the  company  and  the  membera 
or  any  class  thereof. '*  In  accordance  with  that  section 
there  were  meeting!  of  the  various  claaaea^the  prefer- 
ence shareholders  aiid  the  ordinary  shareholders.  The 
former  approved  the  acheme^  but  the  latter  did  not, 
and  it  is  argued  that  consequently  the  ache  me  ia 
defective.  But  Buckley^  J.,  waa  of  opioion  that  as 
the  ordinary  aharehoidors  had  no  poaaible  interest, 
their  consent  did  not  matter.  If  you  have  the  assent 
to  a  particular  scheme  of  all  classes  who  are  really 
intereeted,  that  is  enough.  Otherwise  the  result 
would  be  that  shareholders  who  had  not  the  remotest 
intereat  could  obatoict  the  scheme  unless  terms  were 
made  with  them.  In  my  opinion,  the  deciaion  of 
Buckley,  J,,  was  right, 

EoHEE,  LJ,— I  am  of  the  same  opinion.  The 
learned  judge  haa  held^  and  waa  jusUfied  in  holding, 


that  the  ordinary  ahareholderi  bad  no  intereat  in  tHd 
aiaeta  of  the  company.  Having  regard  to  the 
admissions  made  before  him,  be  was  entitled  to  drm^r 
the  inferenoe  he  did.  My  opinion  ia  based  entirely 
on  that  ground. 

If  this  scheme  can  be  treated  as  a  compromise 
between  the  company  and  the  debenture-holderSi  frtid 
between  the  company  and  the  prefereuoe  ahara- 
holderaj  then  the  provisioua  of  section  2  of  the  Joint 
Stock  Companies  Arrangement  Act,  1870,  extended  by 
seotion  24  of  the  Companiea  Act,  1900,  will  apply. 

It  ia  true  that  the  ordinary  aharehotdera  are 
entitled  under  the  aoheme  to  certain  shares,  but  tKis 
must  be  regarded  as  a  gift  and  not  as  something  they 
can  lay  hold  of  aa  showing  they  have  a  share  in  tiie 
equity  of  redemption.  The  appellanta  have  no  camae 
to  complain  of  the  scheme,  because  it  givea  them  ttie 
option  of  applying  for  shares.  The  debentu^— 1 
holders  and  preference  ahareholdera  are  latisflddt  aa 
the  scheme  hia  been  rightly  sanctioned. 

Stirlino,  L.  J. — I  am  of  the  aame  opinion,  Thero 
are  three  dasaos  who  would  have  a  claim  in  the  wind- 
ing up  of  this  company — >the  creditors,  the  prefereace 
ahare  holders  (who  nave  priority  in  respect  of  capita  1 1 
at  well  as  dividenda).  and  the  ordinary  abareholdars* 
Tlie  asaets  are  insuffiaient  to  meet  the  ctaima  of  more 
than  the  first  two,  therefore  they  only  would  hav^  m 
voice  if  the  acheme  were  limited  to  dealing  with  the 
company's  property.  But  it  gives  a  certain  optioa 
to  the  ordinary  shareholders.  This^  in  my  opiutoop  ia 
only  a  concession  which  the  debenture^ holders  b&ve 
power  to  make,  and  whether  it  was  made  against  tbe 
will  of  anyone  is  not  now  in  question.  Toe  acbetue 
was  one  which  Buckley,  J.,  was  right  in  siiictioiiiii^. 

Appml  dismmt^d. 

Solicitors,  E,  E.  G-  Norman;  S.  </,  if,  Stammers; 
Linklater  ik  Co* ;   fF*  Skfwdl  Morrh. 


Oct.  30 : 


From  K.  B.  Div,  (In  Bkcy.)      J 

(Vaughan  Williams,  Romer,  and  ! 

Stirling,  L.J  J.)  J 

In  re  A  JtmascEirr  Deetoe. 
Ex  parte  The  Judgscent  GREDrroa.  (<».) 

BanJcmptcj/^^AgreemBfit  for  balance  pmjakU  6y  intial- 
metiU^  Default — Garjtuhe^  ordsr   nisi — Bankr 
notice — Jitd*f7nent  creditor — Judgment  debtor — I 
rupkyAcLimZ  (46  db  4?    Via.  c,  52),  a-  4, 
section  1  (g), 

A  debtor  entered  into  an  agreement  with  his  credit 
that  he  ihoidd  patf  a  certain  eum  down^  and  by  u^y  <  _ 
collaU^al  Mecwrity  tonmnt  to  Judgment  for  the  remBtimUrJ 
payahle  by  certain  imtalments.     JadgTnent  kavinf  hme^ 
signed  against  him  for  the  balance  |^£  due,  thi  etedi'ifor 
ohiaimd  a  garnishee  ifrd^  nisi  to  aUaeh  aU  d^U  ^m  lo 
the  debtor  from  hi  a  hanken.     Shortlg  afterwardA^  tkcm 
instalments  being  still  owing  on  the  Judgm^d,  the  t     '~ 
ia^ited  a  banKTuptcy  notice  for  tltete  oi>erdm  ingtakmmUm^ 
lifter  deducting  the  amount  which  had  hem  jjumiilorf 
The  registrar  tu^  aside  the  bankruptcy  Tuitice  an  theffrommd 
that  the  creditor  having  iitmd  a  garnishee  order,  ihm 
ffTocecdings  on  tehick  toere  still  pending ,  wom  nei  entiiieti 
under  section  4,  suh- action  1   [g),   of  the  BanApfttpCcy 
Act^  1883,  to  issue  the  notice* 

Sdd^  an  appeal,  thai  the  decision  of  the  repstrar  iocm 
right;  and  that  the  notiee  iDa9  bad,  ui  being  one  which 
mquireii  the  debtor  to  pay  in  accordanxe  with  the  pro^trs^ 
$ion3  of  the  agreement  and  7wt  in  occordkince  wUh  thm 
terms  of  tfte  Judgrnttd, 

(a,)  E^orted  byA,  It  Tayloub,  Esq.,  Barriater* 
at-Law. 


VoLLn. 
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COUBT  OF  APF14I.. 


Iir  Ml  A  JUD0afEITT  Debtob. 


Court  of  Afpxal* 


Tn  J*  Feaiti  31  SouvtroMs*  JoujufA^,  280,  4  Jf&rfeJf 

Petition  I 

Tbit  wafl  an  appeal  by  a  judgment  creditor  agaiiiBt 
a  decision  of  Mr*  Rog^Utrar  Brongham  on  the  1 1th  of 
Au|ftiit,  1903j  ietting  aeide  a  bankruptoj  notice 
^nrbich  the  creditor  had  served  on  tha  judgment 
debtor.  The  notice  was  ft<*rv«d  uuder  section  4^  iub- 
aeotion  1  (g)  o!  th®  Bankmptoy  Act,  1883^ 

The  facta  were  as  follows  : 

There  bad  bo^n  oonaiderable  litigation  between  the 
oreditor,  Mr*  T.  Botfc,  and  the  debtor,  Mr*  H*  Bottom- 
ley,  and  alto  between  Mr,  Dott  and  a  company  oaUed 
the  ABftociftted  Mount  Jackgon  Gold  Mines  (W*A.) 
(Limited]^  and  several  aotioua  reiulted. 

Oa  the  ISfch  of  April,  1903,  Mr,  Bott  obtained  an 
order  lor  judgment  b?  consent  by  the  master  in 
ohamb«n  against  Mr,  Bottomley  and  the  Assodated 
Hoant  Jackson  Gold  Mines  (Limited)  for  the  sum  of 
£2/700,  The  oonHideration  for  the  said  judgment  by 
conaetit  was  embodied  in  an  agreement  of  the  same 
date  by  which  it  was  agreed  that  the  actions  should 
be  pnt  an  end  to  and  settled  upon  certain  terms,  one 
of  which  was  that  the  debtor  should  on  or  before  the 
exeoution  of  the  agreement  pay  to  the  creditor,  the 
plainti^  ID  the  action ^  the  eum  of  £300  down,  and  as 
a  ooUateral  lecurity  consent  to  judgment  for  the 
j£2,7O0  which  was  to  he  paid  by  instalments  at  one» 
two,  three,  four  and  five  months,  the  ilrst  iostalmeut 
to  be  the  sum  of  £700,  and  the  balance  at  the  rate  of 
£500  a  monih  from  the  27th  of  March,  1903.  The 
defendant,  the  debtor,  paid  the  £300  down  on  the 
name  day*  The  tirst  iostalment  of  £700  became  due 
on  the  27th  of  April.  This  was  not  paid,  but  between 
the  27th  of  April  and  the  20th  of  May  the  debtor 
ptdd  £3o0i  but  he  did  not  pay  the  balance  or  the  two 
instalments,  which  by  the  agreement  were  due  on  the 
27th  of  May  and  the  27th  of  June, 

On  the  20th  of  May  Mr*  Dott  obtained  a  garnishee 
order  niti  attaching  all  debts  owing  or  acoruing  due 
from  the  bajakers  of  the  dtibtor,  the  Londou  and 
South  Western  Bank.  The  order  was  not  served  upon 
the  debtor,  but  the  bank  informed  him  that  an  order 
al>8olute  had  been  served  upjon  them. 

It  appeared  that  on  the  27lh  of  May  an  application 
waf  made  to  the  master  in  chambers  to  make  the 
order  nui  absolute.  The  debtor  was  no  I  represented, 
not  having  been  served  with  the  summons. 

The  London  and  South -"Western  Bank  at  the  hear- 
ing of  that  application  admitted  they  bad  a  sum  of 
£82  8i,  lOd*  in  hand;  but  the  debtor  contended  that 
that  sum  was  due  to  him  only  in  his  capacity  as  the 
liquidator  of  a  company,  the  Associated  Financial 
Cot|)Ormtioxi,  and»  being  nnder  the  im|iression  the 
order  absolute  had  already  been  made,  instructed  his 
soHoitor  to  claim  any  money  which  the  creditor 
might  have  received  under  the  order,  Mr*  Dott  dis- 
puted the  amount  which  the  bank  alleged  they  had, 
ftnd  obtained  an  order  for  the  prod  action  of  the  books 
of  the  baak. 

On  the  2nd  of  June,  1903,  the  bank  appealed 
against  this  order,  and  on  the  5th  of  June  the  appeal 
was  diflmisted  by  Swinfen  Eady,  J.,  sitting  in 
chambetSi 

On  the  Sth  of  June  the  matter  cam  a  again  before 
the  master,  bat  was  adjourned  for  a  further  ten  days 
at  the  request  of  the  creditor's  solicitors. 

On  the  I9th  of  June  the  master,  having  read  the 
affidavit  of  the  drbtor,  directed  an  issue  to  be  tried, 
the  bank  to  retain  the  adoiitted  sum  of  £82  8i.  10d,< 
which  thev  had  in  thetr  hands,  and  to  give  iLBpection 
to  the  creditor  of  all  the  bnoka  relating  to  the  d»*btor*8 
aooount,  the  creditor  having  alleged  that  the  £82  odd 
did  not  represent  the  true  amount  standing  to  the 
debtor's  credit  at  the  bank. 


On  the  13th  of  July  the  creditor  isaned  a  bankruptcy 
notice  claiming  £1,267  Us.  2d.,  made  up  of  the 
instalments  due  on  the  27th  of  April,  the  27th  of  May, 
and  the  27th  of  June,  less  the  sum  paid  on  the  20th 
r>f  May  and  the  £82  28*  lOd.  in  the  hands  of  the  bank. 
The  bankniptey  notice  was  served  on  the  debtor  on 
the  16th  of  July, 

On  the  20  th  of  July  the  debtor  applied  to  set  the 
baidkraptcy  notice  aside,  on  the  ground  that  he  had 
i  oonnterclaim  exceeding  the  claim  of  the  judgment 
creditor. 

The  application  having  come  before  the  registrar 
on  the  28th  of  July,  was  dlsmisned  by  him  on  the 
ground  that  as  the  debtor  was  not  present  he  was 
not  prepared  to  go  on  with  the  counterclaim,  and  be 
declined  to  go  into  the  technical  point  on  that 
application  on  the  grcund  that  technical  points  on  the 
bankruptcy  notice  could  only  be  raided  by  notice  of 
motion^ 

Notice  of  motion  was  accordingly  served  on  the 
<30th  of  July,  and  on  the  !  Ith  of  August,  after  going 
fully  into  the  facts,  the  registrar  made  an  order  dis- 
missing the  petition  on  the  ground  that  he  was  not 
prepared  to  hold  that  the  creditor,  Mr.  Dott,  having 
obtained  the  garnishee  order  nisi  which  was  still 
pending,  was  entitled  to  issue  a  bankruptcy  notice. 
The  creditor  subsequently  issued  a  second  bankruptcy 
notice,  but  this  wa#  dismissed  on  the  17th  of  August, 
1^)3,  by  another  registrar,  after  an  iinsuccessfnl 
attempt  on  the  part  of  the  petitioning  creditor  to  have 
the  petition  adjaumed  until  after  the  decision  of  the 
appeal  from  the  order  setting  aside  the  former  bank^ 
ruptcy  notice.  The  main  question  was  whether  or 
not,  at  the  time  when  the  bankruptcy  notice  was 
issued,  it  was  a  notice  requiring  the  debtor  to  pay 
the  judgment  creditor  in  accordance  with  the  terms 
of  the  judgment. 

Section  4.  sub  "Section  1  (f^),  of  the  Bankruptcy  Act, 
18S3,  is  as  follows:  ''  A  debtor  commits  an  act  of 
banlp^ptoy  in  each  of  the  following  cases  {inter  alia) : 
(if)  If  a  creditor  has  obtained  a  ^nal  judgment 
against  him  for  any  amount,  and  execution  thereon 
not  having  been  stayed,  has  served  on  him  iit  Eogland^ 
or,  by  leave  of  the  court,  elsewhere,  a  bankruptcy 
notice  imder  this  Act,  requiring  him  to  pay  the  judg- 
ment debt  in  accordance  with  the  terms  o!  the  judg- 
ment, or  to  secure  or  to  compound  for  it  to  the 
satiifaction  of  the  creditor  or  the  court,  and  he  does 
not,  within  seven  days  after  service  of  the  notice,  in 
case  the  service  is  effected  in  England,  and  in  case  the 
service  is  effected  elsewhere  than  within  the  time 
limited  in  that  behalf  by  the  order  giving  leave  to 
effect  the  service,  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  court  that  he  has  a  counter- 
claim,  set- of^  or  cross- demand  which  equals  or  exceeds 
the  amount  of  the  judgment  debt,  and  which  he  could 
not  set  up  in  the  action  in  whicli  the  judgment  was 
obtained.'^ 

From  these  decisions  of  the  registrars  the  judgment 
creditor  appealed,  and  it  was  agreed  that  the  second 
appeal  should  abide  the  result  of  the  first,  but  if  the 
appeals  were  guocessful,  then  the  petition  was  to  be 
restored  to  the  registrar's  list,  so  that  the  facts  might 
be  fully  gone  into. 

Afuir  Mackenzie  and  Jn  S,  Oreen,  for  the  appellant. 
--The  execution  on  the  judgment  had  not  been  stayed 
within  the  meaning  of  the  section.  The  bankruptcy 
notice  was  perfectly  regular  with  regard  to  the 
amount  due  in  respect  of  the  judgment. 

The  fiillowing  cases  were  cited,  the  first  four  of 
which  the  learned  counsel  described  as  *'  warrant  of 
attorney  **  oases :  Tilb^  v.  Best,  16  Ka*t,  163 ;  Barber  v. 
Barber,  3 Taunt  465  ;  Cuthhtrt  v.  Dohhin,  1  a  B.  278 ; 
In  re  FolhmM,  [1896]  2  Q.  B.  621,  44  W,  B.  Dig,  12  ; 
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In  bs  a  JuDaHurT  Debtoh. 


OOTmT  OF  Apfbau 


ftnd  /ft    re  ^«w^,   31    SOUOITOBS*   JotTRNAl,    286,  4 
MomU  37, 

H.  lietdt  JC  C>,  ftod  */.  iS.  ^fMft,  fof  the  respondent. 
— The  money  of  a  debtor  could  not  be  attaehed  by  & 
garnieliee  order,  aince  it  cl&prived  btm  of  the  meaca 
of  pft^iog  hia  debtj  wMltt  at  the  lame  time  a  b&nk- 
rtiptcy  Dotioe  waa  Usued  agamat  him*  The  oreditor 
could  not  while  he  held  sueh  a  Beeurity  claim  thia 
debt  by  a  baalmaptcy  ooUce.  He  had  adopted  other 
meani,  he  could  not  levy  execatioa  while  the  Uaiie 
was  itill  pendiugf  nor  ooidd  he  by  thii  bankrupt oy 
notice  claim  a  part  only  of  the  judgment  debt*  The 
agreement  waa  quite  apart  from  the  judgment.  The 
eases  cited  for  the  appellant  were  no  authority  on  the 
question  of  a  bankruptcy  notice ;  the  qaeatioa  waa  as 
to  the  whole  ttatna  of  the  debtor ;  the  actual  termi 
of  the  section  muat  be  looked  to ;  the  case  of  In  re 
Fea4i  waa  a  case  where  the  whole  amount  was  sued 
for,  bnt  in  this  case  it  was  for  inttalmenti,  and  the 
creditor  is  not  aniog  in  accordance  with  the  terms  of 
the  judgment ;  he  must  take  certam  ate  pa  in  accord- 
ance with  the  Act  to  ascertain  what  is  due.  Hariog 
regard  to  the  terms  the  parties  arranged,  the  debt 
was  modified  by  the  judgment,  and  none  of  the  cases 
dted  are  relevant*  There  was  no  abandonment  of 
the  money,  which  had  not  become  due  at  the  date  of 
the  notice. 

They  citerl  the  following  caaes :  Ex  jmrte  Maymonti, 
9  Morrnll  108  (note),  60  L.  T,  400,  40  W.  E*  Dig.  14; 
In  re  ChM,  40  W*  R,  500,  9  Morrell  W^,  40  W.  R,  Dig! 
14 ;  E;^  park  Ford,  IS  U*  B,  D,  369,  36  W.  R.  Biff, 
19.  ^ 


i; 


Mtiir  MnckmMie,  in  reply. — The  debt  waa  dne  upon 
the  judgment,  B7  the  agreement  payment  of  part  of 
it  had  been  postpooed,  and  by  the  agreement  of  both 
the  parties  a  bankruptcy  notice  might  well  be  issued 
for  the  part  due ;  the  bankruptcy  notice  was  perfectly 
regular,  the  debt  waa  due  in  accordance  with  the 

i'udgment,  and  exeontion  woold  issue  on  the  judgment 
or  the  unpaid  instalments.  The  oase  of  In  re  Ft^ast 
shows  the  amount  for  which  you  may  issue  execution, 
and  the  amount  which"  the  non -performance  of  the 
agreement  releases  is  under  the  judgment  and  not 
under  the  agreement.  In  principle  it  doest  not  dilFer 
from  an  agreement  after  the  judgment  controlling 
the  right  to  enforce  it ;  the  only  amount  for  which 
execution  could  issue  would  be  the  amount  of  the  then 
due  instalments.  If  jtidgment  ia  for  payment  by 
instalments,  the  right  to  issue  execution  is  for  the 
amount  of  the  instalm^ita, 

Vauohan  WnxiAMS,  L.  J*— I  hare  come  to  a  con- 
clusion in  this  case  tJiat  I  somewhat  regret  in  being 
compelled  to  arriTO  at,  as  there  are  not  on  the  part 
of  the  debtor  any  merits  which  would  predispose  one 
to  arrive  at  a  decision  in  his  favour.  In  the  case 
before  us  there  waa  a  negotiation  between  Mr,  Bottom* 
ley  and  Mr.  Dott  which  resulted  in  an  agreement, 
and  that  an  agreement  which  really  amounts  to  other 
thinga,  an  agreement  that  Bottom  ley  owed  a  parti- 
cular sum^  and  that  that  sum  should  be  paid  by 
certain  instalments.  By  way  of  collateral  seeartty 
for  the  dne  performance  of  the  agreement  it  was 
agreei  that  Mr*  Bottom  ley  should  consent  to  j  judg- 
ment,  There  waa  nothii^ig  said  in  the  agreement  as 
to  whether  sueoesaive  executions  are  to  become 
leviable  on  default  of  one  or  on  successive  instalments 
on  this  judgment*  Default  was  made  in  payment  of 
some  of  the  instalments,  ao  a  bankruptcy  notice  was 
iasued  when  Mr.  Bottom  ley  owed  the  whole  of  the 
judgment  debt.  The  matter  came  before  the  learned 
legistrsT  on  an  application  to  set  aside  the  bank* 
raptcy  notice,  and  in  my  opinion  it  was  rightly  set 
aside,  but  Mr.  Dott  igaued  a  aecond  bankruptcy  notice 
in  spite  of  this^  ahowing  upon   the  margin  of  the 


requeit  in  which  the  bankmptoy  notice  wai  itsiwd 

thtkt  the  sum  claimed  consisted  of  the  amount  of  tha 
overdue  instalments  after  giving  credit  for  the 
amount  which  had  been  attached  by  the  gamishea 
order. 

The  main  question  was  whether  at  the  time  when 
the  bankruptcv  notice  was  isnued,  it  was  a  notice 
rtqairing  Mr.  Bottomley  to  pay  the  judgment  creditor 
in  accordance  with  the  terms  of  the  judgment,  I  do 
not  think  that  it  was.  I  think  that  it  waa  a  notice 
requiricg  him  to  pay  in  accordance  with  the  terms  of 
the  agreement.  With  regard  to  the  sections  of  tha 
Act  of  Parliament  which  create  a  new  act  of  bank* 
raptcy,  such  sections  should  be  strictly  coostrued. 
When  I  say  that  this  was  not  a  notice  requiring  hirw^ 
to  pay  in  accordance  with  the  terms  of  the  judgment, 
I  think  that  it  is  right  I  should  make  a  few  remarks 
about  mjK/a.^  and  in  connection  with  this  p^'tioulAr 
section.  I  am  far  from  aaying  that  at  common  law 
you  could  not  have  execution  for  part  of  a  judgment 
debt,  but  such  execution  by  a  writ  of  /.  fa*  would  be 
clearly  bad  if  it  did  not  appear  on  the  face  of  theyf./a, 
that  it  was  for  part  of  the  debt.  In  the  case  before 
us  the  notice,  when  it  was  served,  was  not  a  notice 
which  showed  it  waa  for  part  of  a  debt.  In  addi* 
tion,  thb  notice  is  a  notice  which  does  not  aeecn 
to  me  to  fall  within  the  spirit  of  the  aection  at  alU 
The  Act  of  Parliament  intended  tbat  an  act  of  bank- 
ruptcy should  be  committed  if  the  debtor  did  not  pay 
a  debt  adjudged  due  from  him,  &nd  the  question  here 
ought  to  turn  on  the  judgment  and  not  on  an  agrees 
meet  more  or  leaa  complicated.  I  do  not  think  this 
notice  comes  within  the  terms  of  the  section.  There 
ia  nothing  here  to  prevent  the  creditor  from  iasuing  m 
bankruptcy  notice  when  all  the  instalments  have 
become  due.  The  whole  of  the  judgment  debt  would 
then  have  become  dne.  I  do  not  think  the  potition 
here  ia  that,  and  therefore  the  bankruptcy  notice  as 
such  fails, 

RoinsE,  LJ,— I  also  think  that  this  bankraptoy 
notice  is  bad.  The  judgment  on  the  face  of  it  doee 
not  require  payment  by  instalments.  I  think  it  clear 
that  when  you  have  a  judgment  in  that  form  a 
bankruptcy  notice  must  require  payment  of  the  sum 
alleged  to  be  dne  in  accordance  with  the  terms  of  the 
judgment.  The  debtor  should  t>e  able  to  see  from  the 
bankruptcy  notice  the  exact  amount  which  is  claimed 
upon  the  judgment.  There  is  no  doubt  that  a  sum 
might  be  claimed  other  than  the  real  amount  due, 
this  would  not  be  fatal  to  the  notice  if  it  was  clear 
that  no  amount  more  was  to  be  claimed  than  tn  the 
notice  itself.  But  a  notice  claiming  payment  of  a 
part,  leaving  a  balauoe  due  to  be  claimed  afterwards, 
ia  clearly  bad.  In  this  case  onlj  part  of  the  debt 
was  claimed,  there  waa  something  more  claimed  to  be 
due,  and  it  can  only  be  justtiied  by  the  expresa 
agreement  of  the  parties  ;  it  is  founded  on  the  judg- 
ment aa  modified  by  the  agreement,  and  the  notice  ia 
no  better  than  if  it  had  set  out  on  the  face  of  it  the 
facte,  and  requiring  the  debtor  to  pay  according  to 
the  termi  of  an  agreement  outside  the  j  adamant, 
Thia  waa  not  a  notice  requiring  payment  according  to 
the  terms  of  the  judgment,  and,  in  my  opinion,  it  ia 
dearly  bad.  A  section  of  an  Act  of  ParliamiDt 
specifying  acts  of  binkruptcy  needs  a  very  carefal 
and  strict  construction.    The  appeal  therefore  falla, 

STiRLiTfG,  L.J,— 1  also  am  of  opinion  that  the 
appeal  failf.  The  appellant  could  not  require  th« 
debtor  to  pay  in  accordance  with  the  terms  of  the 
judgment,  and  by  a  collateral  agreement  agraa  to 
accept  payment  by  instalments;  till  payment  was 
due  the  creditor  oould  not  require  it,  I  do  not  thinfc 
the  Act  authorizes  a  notice  tn  any  such  ttrms  as  hefa» 
and  I  also  think  that  the  oreditor  is  not  entitled  to 
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issue  ft  bankruptcy  iiotice  imtil  all  the  inBtftlmenta 
ha^ve  beoome  duo*  But  in  deciding  thie  I  am  not  in 
any  way  dep&rtiiig  from  anjf thing  whioh  waa  laid 
down  in  In  rf^  Feast,  for  in  that  case  the  agraetUBnt 
provided  that  in  default  of  payment  of  any  iostaioient 

[  the   wbole    debt    should    become   due.    The   appeal 

^^     Iharafore  f ailj* 

^^  VAtJQHjiN  WixuAMs,  L.J,— I  wish  to  add  that  a 
bankraptoy  notice  for  a  tmaUer  amount  than  the 
judgment  debt  on  acoount  of  credit  being  giYen  for 
payments  already  made  by  the  debtor  would  be  a 
notioe  f  aqniriog  the  debtor  to  pay  the  debt  in  aooord^ 
anoa  with  the  tarmB  of  the  jadgment. 

^^  Appml  dismUstd^  and  application  /or  ktiv&  to  tipptal 

^fe     to  tht  Hou§t  of  Lord$  re/tHsd* 

^H         BoUoitoTi  for  the  appeUant^  H.  II.  WtUi  t£r  Sons* 

^H^^  SoUoitdn  lor  the  reipondent,  H*  TF,  Citattertoni 

^^^  Prom  K*  B*  Div.  ) 

(Earl  of  Halaburyt  XtC,  I>ord  A  l^eratone,  >    Out.  29. 
1j^C4J*,  and  CozeiLB-Hiirdy^  L.J«)        J 

i Civil*  SsayiGE  Co-oPKaATrva  Sociity  i;*  0£irEEAZ» 
S^AAM  NaYIQATION  Co,  (a,) 
Qmitodt — Impmiihilitu  of  perfurfnance — Hire  &f  Mp 
mfor  Uorotiaiion  Na^  Review— Moim/  pa^Ue  and 
m^^id  he/ore  revieti^  postponed— Riff M  to  reeoim'  wionej^ 
^^  paid — Fradiee — Co9ta-^J}eprimng  aiuauful  def^id* 
Bsfi^  of  eo$U — i^McrdtoR  of  judge — JudtcatuTe  Act, 
■  l§90  (d3  S  a4  Vict  c.  44),  *.  5. 
'/a  an  adion  the ptaintiffg  sued  t&  recauer  £1,500,  the 
amount  paid  by  them  for  th^  hire  of  a  iti^amf^  btilongintj 
£0  ihi  defendants  for  th€  Naval  Eevitw  at  Bpithmd  on 
the  oemtim  qf  hie  MajeM^'$  tormtaii&nf  which  was  fixed 
to  iak^  place  on  ilte  *2Sth  of  June,  1902^  hut  was  pmU 
p&ned* 

Hdd,  that,  although  the  moneif  had  bt^n  paid  before  it 
was  known  that  owing  to  the  Kin<fe  ilinese  the  review 
coatd  not  take  places  the  defendant*  were  entitled  to  retain 
ike  whait  of  the  £1,500  which  had  been  paid  to  thetn  hy 
the  plaintiffs. 

Held,  alsift  that  ih^e  were  no  tnaterials  hffore  the 
judffe  at  the  trial  upon  which  he  wvld  exereise  anif  dis' 
crtHon  with  regard  to  depritfimf  tlte  defmdantt  of  their 
tosts  tncTf'ly  hecatiSi,  in  hia  opinion,  it  was  a  caite  for 
vOTttprotniie,  and  his  offer  to  act  as  arbitrator  had  been 
didUned  by  (he  defendants,  awi  the  order  on  thai  point 
was  aceioraimflff  revised, 

BUkelfy  V.  Muller,   19   Times  L,   R.  186,  88  L,  T. 
^       00*  51  W,  n.  Dig,  m,  upprovetL 

^P  Appeal  by  the  plaintiff  society  from  a  jadgment  of 

"        Bigham,  J*,  who  tried  the  case  without  a  jary,  sitting 

ae  jndge  to  hear  oomtneraiai  CAuaes,  and  orDis-appeal 

by  the  defendant  company  from   so    mnch   of   the 

Judgment  m  depriTed  ibem  of  their  ooitfl. 

^H  tn  the  action  tb^*  plaiotiSa  claim ed  to  recover  back 

^B       jClt^OO,  money  paid  by  them  for  the  hife  of  a  steamer 

^^       belonging  to  the  defendants  for  the  naval  review  which 

waa  to  tave  been  held  at  Spithead  on  the  28th  of 

^        Jane,  1902,  but  was  postponed  owing  to  the  King's 

■  "illnesi. 

■  By  a  charter-party  dated  the  ^i'ud  of  March,  19Q2, 
^            Iha  defendants  agreed  to  let  to  the  plaintiffs  their 

etevmer  Hirondelh  for  three  days  from  the  hour 
when  the  was  placed  at  the  charteters'  disposal  in 
London  on  the  day  preceding  the  naval  reviesv  to  be 
held  at  Spithead  on  the  occasion  of  the  King's  Corona- 


te.) £#port«d  by  EESKtSB  Eeib,  Egq,^  Barrister *at- 
Lawt 


tion  in  Jane  or  July.  The  amount  to  be  p^d  for  the 
hire  of  the  ship  was  £1,500,  Of  this  sum  £250  was  to 
bo  paid  on  the  signing  of  the  charter-party  and  the 
balance  ten  days  before  the  date  fixed  for  the 
review.  The  review  was  afterwards  officially  Exed 
for  the  26th  of  June. 

The  plaintiffs  paid  the  £2oO  on  Mgaing  the  charter- 
party  and  the  balance  of  £1,250  on  the  1 8th  of  Juae* 

On  the  2ath  of  June  the  Admiralty  issued  a  notice 
pofltponing  the  review  on  account  of  the  King's  illneas, 
aod  the  review  did  not  take  place  until  August* 
The  plaintiff*!  brought  this  action  claioaing  to  recover 
the  £l,d00they  had  paid  the  defeEdantaas  money  had 
and  received  to  the  plaintiffs*  use  oq  oonaideration 
whioh  had  whoOy  failed.  At  the  trial  evidence  was 
given  that  the  defendanti  had  incurred  sabstantial 
expense  in  preparing  the  ship  for  the  review,  and 
that  they  had  offered  to  meet  the  plaintiffs  by 
returning  some  part  of  the  money  paid.  This  offer 
the  plaintiffs  refused.  The  learned  judge  intimated 
that  he  thought  this  was  a  case  in  which  there  should 
be  a  cDmpromise,  and  taggested  that  the  patties 
should  leave  it  to  him  to  arbitrate  in  the  matter. 
The  defendants  refnaed  to  accede  to  this  proposal* 

BIgham,  J.,  in  giving  judgment  held  that,  in 
stf  ict  law,  the  defendanti  were  entitled  to  retain  the 
whole  of  the  £1,500,  and  he  accordingly  entered 
jadgment  for  them*  He  considered,  however,  that 
they  ought  to  have  been  satiated  with  £500  and  their 
costs,  and  on  the  assumption  that  no  compromise 
coald  be  arrived  at  he  thought  that  each  party  should 
bear  their  own  costs. 

No  compromise  was  come  to,  and  judgment  was 
atscordingly  entered  for  the  defendants,  but  without 
costs. 

The  plaintiffs  appealed,  and  thers  was  a  oroia- 
appeal  by  the  defendants,  who  askc^d  that  the  order 
80  far  as  it  deprived  them  of  costs  should  be  reversed. 

Bray,  KX\,  and  Etatam  Hills,  for  the  plaintiffa* — 
This  case  differs  from  a  number  of  cases  which  have 
recently  been  before  the  courts  in  so  far  that  io  all 
those  cises  the  money  was  not;  paid  in  fuU  prior  to 
the  postponement  of  the  Coronation  festivities  being 
announced,  and  in  all  those  oases  the  court  has  held 
that  each  party  was  excused  from  any  further  per- 
formance of  the  ttrms  of  the  contract.  On  those 
authorities  it  is  clear  that  if  the  £1,500  had  not  been 
paid  the  defendants  could  not  have  sued  for  It  or  any 
part  of  it.  That  is  clear  from  KreU  v.  Benr^,  19 
Times  L.  E*  TIL  That  was  the  oase  of  an  agree- 
ment to  let  a  flat  overlooking  Pall  MaU,  and  it  was 
there  held  by  Darling,  J*,  whose  decision  wa*  affirmed 
by  the  Court  of  Appeal,  that  it  was  not  within  the 
contemplation  of  the  parties  at  the  time  when  the 
contract  was  made  that  the  Coronation  proceaaion 
woi^d  not  take  place,  and  it  being  an  implied  con- 
dition that  the  procession  would  take  place,  the 
defendant  was  not  liable.  Here  the  consideration 
wholly  faOed,  the  event  contemplated  in  the  charter- 
party  not  having  taken  place,  and  therefore  money 
paid,  the  consideration  for  the  payment  of  which  has 
failed,  can  be  recovered:  Taylor  v,  OaldmdU  3  B.  &  S* 
820. 

The  following  caies  were  also  rofi^rrftd  to  :  Apphhy 
V*  Mm^$,  K  E.  2  a  P.  631,  15  W.  R,  Dig.  127  ; 
Howell  V,  Coapland,  24  W,  R.  470,  1  Q.  B.  Di  258; 
BlaktUy  v.  Mailer,  19  Times  L*  E>  186. 

St^uUon^  K,C.,  and  Maurice  Hilli  for  the  defendants, 
were  heard  only  on  the  qneition  of  costs.  There 
were  no  materials  here  npon  which  the  learned  judge 
could  exercifle  any  discretion  with  regard  to  depriving 
the  defendants  of  their  ooAts.  Jeasel,  M.B,,  in 
Cooptr  V.  WhiUinfjham,  15  Ch,  B*,  at  p,  501,  says: 
'^  Where  a  plaintiff  comes  to  enforce  a  l^al  dght| 
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and  there  haa  been  no  mieconduot  on  hia  part^^-^BO 
omiMioii  OF  neglect  wkit^li  would  induce  tbe  cjurt  to 
deprive  him  of  his  cosU — the  oourt  haa  no  disoretion 
and  cannot  take  away  the  pl&intiff  a  right  to  costs**' 
That  statfimerit  of  the  law  ha»  never  been  queAtionedj 
and  liere  there  being  no  "good  cause  shown  *'  why  the 
defendanta  ihould  not  have  their  costs ^  The  learned 
judge  acted  uUra  tfirci  in  making  an  order  depriving 
ihem  of  their  oostt.  Granville  v.  Firth,  fiS  L.  T*  Eep, 
9,  51  W.  Hi  Dig«  126,  ii  aUo  an  authority  on  thia 
point.  Merely  because  the  defendants,  after  their 
offer  to  return  baU  of  the  £1,500  had  b&en  refused, 
ohoae  to  atand  on  their  strict  righta  and  declined  to 
agree  to  arbitration  by  the  judge,  is  no  ground  at  all 
— no  misoondtiGt — that  could  dtaentitle  them  to  costs. 
Eustace  mUsj  in  reply, — Under  sectioQ  o  of  the 
Jiidicati;ire  Aoti  1890,  a  judge  haa  much  wider  discre- 
tion than  formerly,  and  although  the  defendants 
weid  in  his  opinion  entitled  to  juclgment,  the  justice 
of  the  case  ia  his  opinion  would  be  met  by  ^eir 
being  deprived  of  their  cost0.  The  learned  judge  on 
the  facta,  ait  ting  aa  judge  andjuryihad  jurisdiction 
to  decide  the  question  of  coata>  and  under  the  atatute 
ht  had  power  to  make  the  order. 

Earl  of  Halsbumy,  L.O.— In  this  case  it  appears 
to  me  that  without  overruling  a  very  considerable 
body  of  authority  we  cftunot  doubt  the  decision  of 
the  learned  judge  in  reepect  of  the  main  question  here 
— viz*,  the  right  of  the  defendants  to  retam  what  they 
have  got  and  to  excuse  the  parties  from  any  further 
performance  of  the  contract  on  the  either  aide. 
Without  overruling  a  very  considerable  body  of 
authority  on  that  aubject  we  cannot  possibly  diaagree 
with  what  ntj  brother  Big  ham  has  decided.  I  think 
bis  judgment  in  that  respect  is  right.  I  think  he 
rightly  construed  what  are  the  obligations  of  the 
parties,  and  I  think  it  may  also  be  a  aid  that,  without 
actually  deciding  this  case  in  the  Court  of  Appeal, 
the  question  has  been  brought  before  us  in  such  a 
manner  as  I  think  it  would  in  e^'ect,  though  not 
perhaps  in  strict  law,  be  to  reverse  a  decieion  which 
this  court  haa  already  atrived  at*  The  question  has 
been  litigated  before  the  Lord  Umef  Justice  and  he 
has  taken  a  view  on  that  subject  with  which  I  entirely 
concur.  I  observe  that  Channel  1,  J,,  referring  to 
the  ease  of  BlaMey  v.  Mulkr,  says,  *'It  does  not 
appear  whether  there  was  any  express  contract  as 
to  when  the  money  was  payable.  If  the  money  was 
payable  on  some  day  subsequent  to  the  abandonment 
of  the  procesaion  1  do  not  think  it  could  have  been 
sued  for.  If,  however  it  was  payable  prior  to  the 
abandonment  o^  the  procession,  the  poaition  would  be 
the  same  as  if  it  had  been  actually  paid  and  could 
not  be  recovered  back  and  cootd  not  b^  sued  for.  AU 
Taylor  v.  Cold  well  says  is  that  the  parties  are  to  be 
excused  from  the  performance  of  the  contract,  and 
Appkby  V.  Mey^s  from  the  further  i>erformanoe.  It 
is  impossible  to  import  a  condition  into  a  contract 
whicti  the  parties  could  have  imported  and  have  not 
done  so.  All  that  Can  be  a  aid  is  that  when  the 
proceadon  was  abandoned  the  contract  was  off,  not 
that  anything  done  under  the  contract  was  void. 
The  loss  must  remain  where  it  was  at  the  time  of  the 
abandonment.  It  is  like  the  case  of  a  charter-party 
where  the  freight  ia  payable  in  advance,  and  the 
voyage  ia  not  completed  and  the  freight  therefore 
not  earned.  Where  the  non-oompletion  arose  through 
impossibility  of  performance  the  freight  could  not  be 
reoovered  back.  Of  course,  if  the  contract  for  scats 
had  been  made  tubaequent  to  the  abandonment  of 
the  procession,  that  would  be  different  altogether. 
There  the  money  could  be  reoovered,"  I  concur  with 
every  word  of  that,  and  I  think,  substituting  the  words 
**  Naval  Review  *'  for   **  prooessionj'*  the  words   are  \ 


strictly  applicable  to  the  present  case,    The  plamtiffs^ 
appeal  therefore  fails. 

There  cornea  then  the  question  which  has  been  lift 
argued — an  important  question,  and  one  I  think  with* 
in  the  power  of  this  court  to  t^ntcrtain.  No  doubt 
where  a  judg^  has  expreaaed  hts  dtscretion  upon  c^r* 
tain  mi^t^nals  which  are  before  him,  and  has,  wiUi 
those  materials  before  him,  expressed  that  discreticQ, 
it  may  not  be,  and  I  indeed  think  it  is  nol,  iu  tbt 
power  of  the  Court  of  Appeal  to  overrule  that  dii- 
cretioui  if  what  I  have  described  as  the  necessirj 
hypothesis  is  satisfied — namely,  material  up  on  whioS 
that  discretion  can  be  exercised*  But  in  this  oait,  iCi 
far  as  the  evidence  goes  which  ia  before  us,  I  can  pee 
no  materials  whatever  upon  which  the  learned  jadp 
could  exercise  a  discretion  at  all.  The  defendanti 
are  ttied,  and  rightly,  accord mg  to  the  law,  resist  tb« 
suit,  and  Hually  succeed,  and  in  the  judgment  of  tliii 
court  and  in  that  of  Bigham,  J.,  in  point  of  Uw  th«r 
are  right.  What,  ho uv ever,  the  learned  judge  did 
was  practically  to  deprive  tbe  person  sued  of  whit  ii 
primS  facie  his  right — namely,  the  co*ts  of  the  Utigi' 
tion  which  has  been  unsuccessfully  brought  agimit  " 
hitn ;  because  he  would  not  submit  to  the  leanwd 
judge  being  himself  tbe  arbitrator  to  say  what  should 
be  done.  That  is  not  exerQising  a  discretion  apon 
material  properly  before  him  ;  but  it  ia  depririug  i 
suitor  of  the  rights  which  by  law  he  haSi  Qpon 
grounds  which  it  is  not  competent  for  the  leam^d 
judge  to  treat  as  grounds  for  the  exercise  of  bii 
discretion. 

Under  those  circumstances  I  am  of  opinion  that  the 
crofls^appeal  must  succeed,  and  that  the  defeudanti 
are  entitled  to  their  costs* 

Lord  AlveestonEj  L.C.J*— I  agree.  Upon  tbe 
merits  I  have  nothing  to  add.  The  Lord  Ohancallor 
haa  expressed  exactly  my  view,  and  I  can  only  s«f 
that  I  do  not  think  that  thia  court  could  have  deoidsd 
otherwise  without  overruling  the  case  of  BlakiJty  t. 
MuHer,  the  judgment  of  which,  particularly  tb« 
judgment  of  GhauneU^  J,,  has  been  cited  by  the  Loid 
Chancellor  with  approval. 

On  the  second  point  I  need  only  s&y  that  it  hst 
been  laid  down  in  more  than  one  case  that  section^ 
o£  the  Judicature  Act  of  1890  did  not  in  any  way 
alter  the  Uw  as  to  the  discretion  of  m  judgt,  or 
alter  the  law  as  to  the  power  of  the  Court  of  Appit^ 
with  regard  to  diBcretion  in  dealing  with  questions^ 
coats. 

It  merely  brought  withim  the  orbit  of  that  dis- 
cretion oertiin  cases  as  to  which  it  was  doubtful 
whether  the  coats  were  in  the  discretion  of  the  Isimed 
judge.  If  it  appears  to  the  Court  of  Appeal  that  tlt« 
learned  judge  has  not  exercisi^d  his  disoretion  or  b^ 
decided  upon  grounds  which  were  not  open  for  Mm. 
the  Court  of  Appeal  can  still  deal  with  his  discretum^ 

I  should  like  to  say  that  the  case  which  the  Loid 
Chancellor  probably  for  tbe  moment  forgot  to  mentiaQt 
and  which  he  decided  in  this  court  a  few  monthi 
ago,  the  case  where  a  person  was  deprived  of  hisoof^ 
because  he  pleaded  the  Gaming  Act,  is  also  in  pobi 
Therefore  1  think  the  cross -appeal  must  be  dUowed* 

Co;5Ei?a-HAEDY^  L.J, — I  coDcur,  and*  I  hai* 
nothing  to  add.  ^ 

Tks  (rpptal  was  di^mttsedf  and  ths  crou-^^^t^ 
allime*!  wtfh  costs. 

Solicitors  for  the  plaintiffs,  Nicholamit  PaUerm^  * 
FretkLfid^ 

Solicitors  for  the  defendants,  IF.  Baiham  S  Son^ 
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From  K*  B,  Div.  \ 

(Earl  of  HftlfibTiry,  L.C*,  Lird  Alveritone,  J    Ooti  2t^* 
14,0. J.,  and  Ooxeua-Hardy,  LX)         J 

STKraE??90N  y,  LoNUON  JoDfT-SroCK  Bans 

(Limited),  (a*) 

Jfaaler  und  $ervani—€lirk  in  hank— Qualified  io  receive 

rttirhyg  aUoioaiwe — **  Metirinij  lUitk  the  cojtsent  of  th 

dtrfctors  *^ — Act  hy  tUrk  contrary  to  the  policy  of  the 

hank—IntiTrmUonio  clerk  to  reaigji— Might  to petmon. 

When  o  clerk  hrrnks  an  unwritien  but  well  recognized 

ruU  c^f  hu  employer  J  and  rcceiifts  in  ctm^equ^nce  a  letter 

rearing   him   U)  resign  *   that   rwtict,    aUhough  jKiliie 

instead  a/  peremptory  iangtiage  wa^  tiiJeci,  ii  a  diimiBmi. 

Htld,  there/ore,  that  the  plairUifft  mho  had  received 

gmh  a  noticit  was  not  tntitled  to  ti  retiring  allowan^ ; 

f  lie  a/  the  cotiditioiia  on  which  auch  an  allowance  wm 

*fTatd&i  being  that  the  applicant  *'  rdired  with  the  camerd 

0/the  dirvetar9** 

AppetkLhy  the plaintilf  from  adectrion  of  WrigM,  J, 
The  facte  were  aubstantially  ttieae  : 
The  plaintilF  entered  the  service  of  the  defendant 
tank  on  the  2ith  of  February  *  IS79,  and  aigned  a  form 
of  rales  and  regnlattODA  for  granting  retiring  allowance  ■ 
to  the  <Mmn  of  the  bank.     The  eecond  rule  provided 
that    each  officer  retiring  with  the   consent  of   the 
directors   ihould^   if  he  had  aerved  twenty  yearg  or 
reached  the  age  of  autty*  receive  an  allowance  of  one- 
third  hi*  then  salary.     The  fifth  rule  enacted  that  no 
retiring  allowaisoG  whatever  was  to  be  granted  to  any 
*  €iffi€«r  who  waa  diamieaed. 

In  October,  1899,  the  plaintiff  endorsed  a  ptondiBory 

note  which  waa   drawn  by  a  Mr,    Horace  Sedger. 

Tbe  aote  WW  discounted  at  a  branch  of  the  defendant 

baldly  and  the  ai^ature  waa  noticed  and  information 

gWtn  to  the  directorB,  it  being  a  rule  of  the  bank 

I  that  nnder  no  droutnttances  waa  any  o£6.c6r  of  theira 

*  to  put  hia  name  to  a  euatomer'a  hill*     The  plaintiff 

waa  oatled  npon  to  explain  and  stated  that  he  h^d 

been  promiaed  £2o  for  indorsing  the  note  and  that 

he  wa»  unaware  that  Mr,   Bedger  was  other  than  a 

person  of  sound  financial  poeitioc. 

I       On    the    16th    of    Novembei-,    1899j  the  plaintiff 

IteoeiTed  a  letter  from  the  aecretary  to  the  bank  in 

^regard  to  thia  matter,  which  contained  these  words, 

••  You  are  required  to  resign  your  appointment  in  the 

bank  forthwith/*  and  on  the  20th  of  November  the 

plaintiff  aent  in  bis  resignation. 

Wright,  J.,  held  that  the  plaintiff,  although  he  had 

eerred  for  twenty  years,  (jould  not  claim  a  pension,  as 

he  bad  failed  to  bnng  himself  within  the  words  of  the 

\  rule  ** retiring  with  the  conaent  of  the  directors,'-  and 

he  accordingly  entered  judgment  for  the  bank* 

The  plaiuuff  appealed. 

W.  M,  Warren,  for  the  plaiutiff.— The  Act  which 
the  directors  objected  to  the  plaintiff  doing  was  an 
Ajot  per  *B  not  wrongful*  At  most  therefore  he  had 
been  guilty  of  a  technical  ofi'ence  against  an  un- 
written, though  known  rule,  of  the  bank,  Tt 
would  be  moat  nnjuat  that  iuch  an  offence  should 
loae  him  the  right  to  a  penaion,  eapecialJy  as  he  had, 
lor  the  period  of  twenty  years,  ao  much  each  year 
set  aside  from  his  salary  for  the  fund*  There  was  no 
rMoliition  of  the  Board  dismissing  him— no  resolution 
of  the  Board  that  in  their  opinion  he  was  not 
ocititlAd  to  a  pension.  The  words  '*  you  are  reqnixed 
td  Twdgo.  *'  did  not  of  themaelTes  amonnt  to  diamisaal, 
and  he  was  justified  in  asking  for  a  declaration  that 
he  was  entitled  to  a  pension  from  the  bank  on  retiring 
from  his  position  of  clerk. 

(a.)  Boported  by  Bes^pte  Keed^  Esq*,  Barrister- 
at-Law» 


Brag,  KM.,  and  SchilleTt  for  the  bimk,  were  not 
dblled  on. 

Barl  of  HALflBUKT,  L.O.— I  do  not  think  we  need 
hear  the  respondents  in  this  case,  for  looking  at  the 
faots  and  the  roles  of  the  bank,  I  entertain  no  doubt 
on  the  point*  In  my  judgment  my  brother  Wright 
has  come  to  a  perfectly  correct  deoiaion.  I  can  quits 
understand  that  there  may  be  cases  in  which  a 
person  may  he  permitted  to  resign  without  the  inti- 
mation that  he  ahonld  do  ao  amounting  to  a  dismissal. 
But  we  must  look  at  the  whole  facta  of  the  <»ae,  aiid 
in  doinf?  so  here  there  can  be  no  doubt  left  that  this 
plaintiff  was  diamiased.  The  defendanta  here  used 
polite  inatead  of  peremptory  language ;  but  their 
doing  so  does  not  alt#r  the  fact  that  in  plain  language 
what  they  wrote  waa  **  you  muat  go/'  That  was  a 
dismiisal  and  there  is  an  end  of  the  case. 

Lord  ALVERaTONB,  L.CJm  and  CozENS-HAimT/ 
L,J.,  ooncurred. 

Appeal  dinmisKd* 

Solioitors,  Bate  S  Oo.;  Oktrke,  Eamlim,  S  (h. 


From  K,  B,  Div,  i 

(Yaughan  Williamt,  Eomer,  and  [       Aug,  6,  1903* 
Stirling,  TuJJ.)  T 

Keenb  Bay  Steamboat  Go,  v,  Htjttoit.  (s.) 
Contract — Eirt  of  ehip—Purpose  of   hirtr^ImpoMi- 
bility  of  carrying  out  purpose — Failure  o/  consider- 
atiQn— Breach  of  cmitraci — DamagtB^ 
The  fact  that  in  a  &mtract  for  hire  of  a  vesAcl  the 
Gbjfcta  of  the  hirer  are  staied  does  mt  c&mUtute  thoM 
objects  the  fcoai^  of  the  contract  so  aa  to  discharge  the 
partitis  in  the  event  of  the  p^/ormanCM  of  those  objede 
hemming  impossible.     A  ship  was  hired  by  agreement  in 
writing  '*f>r  the  purpose  of  viewing  the  naval  review 
and  fvr  a  dagU  cruise  round  tlte  /fie^"     Ofi  the  postpone- 
ment of  the  naval  rei'ieiu  tht  hirer  d4ditied  to  pntoeed 
With  the  contract. 

Held,  that  thie  woe  not  a  joint  speculatim  by  the 
hirer  and  the  owners  of  the  ship,  but  that  the  rhk  was 
the  hirer's  alone ;  nor  waa  the  taking  plac«  of  the  remtm 
the  basis  for  the  perform^mce  of  the  contract,  Oonse- 
qutnily  the  hir^  was  not  die^Jimrged  from  the  contra^^t 
and  was  litiblt  in  damages  for  its  breftch. 

This  waa  an  appeal  from  the  decision  of  Grant- 
ham, J. 

The  plaintiff  company  owned  a  eteamboat  called 
The  Cgnihiay  which  was  employed  for  the  daily  con- 
veyance of  passengers  between  Herae  Bay  and 
Qraveiend  and  other  places  on  the  Thames. 

On  the  23rd  of  May,  1902,  the  following  agreement 
was  entered  into  between  the  defendant  and  H,  C. 
Jonee,  a  director  and  secretary  of  the  plaintiff  com- 
pany, on  behalf  of  the  company :  **  The  Cynthia  to  be 
at  Mr.  Hutton*B  disposal  at  an  approved  pier  or  berth 
at  Southampton  on  the  moraing  of  the  28th  of  June, 
perils  of  the  sea,  &o.,  permitting,  to  take  out  a  party, 
not  exceeding  the  number  for  which  the  veiiel  is 
licensed,  to  the  position  assigned  by  the  Admiralty, 
for  the  purpose  of  viewing  the  nevd  review  and  for 
a  day's  cruiae  round  the  fleet ;  also  on  Sunday,  the  29th 
of  June,  for  similar  purposes.  Owners  to  provide  crew, 
coala,  and  all  necessary  assiatance.  Mr.  Button  to  pay 
all  tolls,  pier  dues,  &c.  Owners  to  have  the  right  of 
ten  persons  above  crew,  &c*,  on  board.  Price  £250, 
payable  £50  down,  balance  before  ship  leavee  Herne 

Bay.'* ^___^_^_ 

(a.)  Eepoited  by  J.  I*  STiKUSca,  'Ksq,,  Barrister- 
at-Law. 
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It  wa«  also  agreed  that  the  plaintiffd  should  cater 
for  the  pasaengeirfl  daring  the  tvo  daya  at  ao  taadi  a 
iteaa.. 

*i.^^l?r^^®*^®^*  ^^*  ^^fi^'^®^  ^y  ^t»t^  parties,  and 
tue  A50  depoait  wae  paid  to  Xonei,  Conriderable 
ooTTrnpondencB  paiaed  between  the  partiei  as  to  the 
pofliuon  to  b«  asaigijied  to  th^  ship  at  the  review  and 
other  matter*  ;  the  plaintiffs  alio  assiited  the  defend- 
ant in  the  diflpoaal  of  tickets  and  in  posting  notices 
of  the  intended  trips. 

rOtimately,  on  the  23rd  of  Juoe,  Mr.  Jones  wired 
7ol7f  *i™°daiit  asking  for  payment  of  the  balanoa  of 
±^00  and  ako  a  definite  statement  as  to  the  number 
of  people  to  be  catered  for,  but  received  no  reply. 

On  the  25th  of  June.  1902,  the  official  amioumoe- 
ment  oanoeUmg  the  review  was  published. 

The  ship  being  then  at  Heme  Bay,  Jones  wired  to 
the  defeodant^s  addressi  ''What  abaut  O/nthia  ^  She 
TOftdy  ^  start  at  six  to  morrow,  waiting  cash '*  bat 
i?eceived  no  reply. 

The  plaintiifs  aaeordingly  decided  that  the  ship 
Should  resume  her  ordinary  sailings,  which  she  did, 

^^  ^^^.J'^f^}'^''  ^^^  P^^fi*^  thereby  on  the  28th 
ajQa  29th  of  June. 

On  the  2R£h  of  June  the  defendant  called  on  Jones 
and  stated  that  as  the  review  had  beea  canoeUed  he 
aid  not  require  the  ship.  He  declined  to  pay  the 
balMice  of  4200,  or  to  have  anything  more  to  do  with 
the  agreement.  On  the  two  days  in  question. 
although  the  review  was  cancelled,  the  fleet  remained 
anchored  at  Spithead. 

On  the  7th  of  July,  1902.  the  plaintiffs  iwued  the 
writ  in  this  action,  daiming  the  balance  of  £200 
unaer  the  agreement. 

The  defendanr,  in  his  defence,  pleaded  that  the  ship 
waa  not  put  at  his  disposal,  but  that  the  plaintifftf 

^®I^^"f^^?*l  ^^^  ^^^  ^^^^^  «^™  l>e»iefit  on  the  28th 
and  J9th  of  June,  and  on  each  day  between  the  22nd 
of  Jime  and  the  2nd  of  July  inclusive.  The  deleod^ 
ant  further  aUeged  that  it  was  a  condition  of  the 
agreement,  either  expressed  or  implied,  that  the 
naval  review  should  take  places  on  the  28th  of  June, 
and  that  the  oonsideratioa  for  the  agreement  wholly 
failed.  The  defendant  counter-olaimed  for  the  return 
of  the  deposit  of  £50, 

Iji  theit  reply  and  defence  to  the  counter-claim  the 
plaintiffs  ^serted  that  they  provided  a  crew,  obtained 
ooals,  and  prepared  the  ship  for  the  use  of  the 
defendant,  but  that  according  to  the  terms  of  the 
agreement  the  was  not  to  leave  Heme  Bay  until  pay- 
ment of  the  balance  of  the  agreed  price,  and  that  they 
did  not  rini  the  ship  until  after  the  defendant  had 
neglected  to  pay  the  balance.  As  to  the  counter- 
claim, they  denied  that  the  consideration  had  failed 
and  insisted  that  the  £50  was  paid  dowfl  on  account 
of  the  agreed  price  of  £200, 

At  the  trial  the  plaintiffs  reduced  their  claim  to 
£110,  a  profit  oC  £90  having  been  made  by  their 
mnning  of  the  ship  on  the  two  days  in  question, 
^  The  action  was  tried  by  Grantham,  J,,  without  a 
jury,  and  judgment  was  given  for  the  defendant  on 
the  claim  with  costs,  and  for  the  plaintiffn  on  the 
oounter-claim  with  coits,  but  execution  was  stayed  to 
enable  the  plaintiffs  to  appeal. 

The   pUintiiFs    appealed    from    so    mnch    of    the 
judgment  &»  refused  their  claim. 


90;  Ja^kiori  v*  Union  Marine  Tnturanm  '"o.,  23  W,  E. 
160,  L.  R,  10  C,  P,  125;  Dmn  v.  Hogg,  10  Bing. 
34o  ;  and  Lucas  v,  NodcelU,  4  Bing*  12% 


Ltuh,  a:  a,  and  Pot/Her,  for  the  plaintiffs, 

flanadl  and  Firmingtr,  for  the  defendant 

*rbe  following  cases  were  referred  to  in  the  course 
of  the  argumenta  :  Tai/Zar  t.  CafdwcU,  11  W,  B»  726, 
3  B,  &  a  826;  Beaant  r.  Wood,  12  Ch,  D.  606,  27 
JfXr.^'  ^'  ^^'  ^'*^*^'^  ^*  Aahton,  49  W.  E.  513. 
[1901]  2K.  B.  126;    BohBon  y.  Fattenden,  68  L.  tI 


Vaugha^  WiLLiAira,  LJ,— In  my  opinion   this 
appeal  mnjit  be  allovved, 

I  wish  first  to  c*U  attention   to  this,  that  what  the 
plaintiffs  originally  claimed  ia  this  action  was    the 
sum  of  £200,  being  the  balance  of  the  price  of  £2^0 
which  was  agreed  to  be  paid.     That  aotnal  sum,  in 
my    judgment,  the    plaintiffs    are    not    enMtled  to 
recover,     I  do  not  thiak  Mr.  Lush  could  have  borne 
in  mind  that  that  was  the  original  claim,  and,  then- 
fore,    he    regarded    some    of    the     observations    of 
Grantham,  J.,  dealing  with  the  original  claim  as  if 
they  were  Applicable  to  the  subsequent  claim.      In 
my  judgment  there  was,  in  this  case,  before  the  time 
came  for  the  performance  of  the  contract,  a  pliaa 
repudiation  by  the  defendant  of  his  obligationa  under 
it ;   and  this  is  in  fait  admitted.        He    refosed  to 
carry  out  the  contract  on  his  part,  and  the  plaintiffs, 
anting  very  properly  in  the  ctrcamstanoes,  employed 
the  steamer  on  her  usual  daily  services*   and  ii^4e 
what  profit  they  could  out  of  hM-  during  the  two  dart 
for  whioh  it  wa*  intended  by  the  eontraot    that  the 
defendant  should  have  the  nse  of  the  vessel.     Under 
tbess      cirgnmstancef,      the      plaintiffs*      claim      ia 
really   for  damages   for  the  defendant's   refusal  to 
carry   out  the  contract,  and  it  is  agreed  that  th^^e 
damages  are  not  £200,  but  that   sum  less  the  profit 
made  by  the  plaintiffs  from  having  the  use  of  the  ship 
after  the  repudiation  of  the  contract  by  the  def^^ndant* 
These  damage*,  I  think,  the  plaintiffs  are  entitled  to 
recover,     lo  my  opinion,  this  contract  really  pl^otd 
tbe  vessel  at  the  disposal  of  the  defendant  for  th^e 
particular  days;    The  contract,  which  wat  signed  by 
Mr,  Jones,  acting  for  the  owners  of  the  ship,  runs 
thus :      [His    lordship    read    it,    aod    continued :] 
According  to  my  understanding  of  this  contract^  this 
ship  was  placed  at  the  disposal  of  Mr.  Hntton  really 
for  those  two  days,    Mr.  Hansell  says  this  does  not 
constitute  a  demise  of  the  ship,  and  with  that  I  agree. 
It  is  very  rarely  that  a  charter  party  does  contain  a 
demise  of  a  ship»     Generally  opeaJting,  the  ship  is  not 
demised  at  aU,  but  remains  under  the  managemeiit 
and  control  of  her  owner,     Bnt  at  the  same  time  this 
contract  does,  in  my  opinion,  place  the  ship  at  tbs 
disposal  of  Mr,  Hutton,  just  as  a  charterparty  pkoM 
tbe  vessel,  the  subject  of  it,  at  the  disposal  of  th« 
charterers^ 

ThAt  being  so,  what  ii  there  besides  in  the  present 
case  P  Only  this,  that  Mr.  Hntton,  in  hiring  this 
vessel,  had  two  objecti  in  view :  first,  to  take  people 
to  see  the  Naval  Beview,  and,  secondly,  ta  take  them 
round  the  fleet.  Those,  no  doubt,  were  the  purposes  of 
Mr.  Hut  ton,  bnt  it  does  not  seem  to  me  that  beoiaiue, 
as  it  is  said,  those  purposes  became  impoastbla,  it 
would  be  a  very  legitimate  inference  that  tha 
happening  of  the  Naval  Raview  was  contemplated 
by  both  parties  as  the  basis  and  foundation  of  this 
oontfact,  so  as  to  bring  the  case  within  the  doctrine 
of  Taf/lor  v.  CaldmtlL  On  the  contrary,  when  the 
contract  is  properly  regarded,  I  think  the  purpose  of 
Mr.  Hntton,  whether  of  seeing  the  Naval  Beview,  m 
of  going  round  the  fleet  with  a  party  of  payi&ff* 
guests,  does  not  lay  the  foundation  of  the  conti»Dt 
within  the  authorities* 

Having  expressed  that  view^  I  do  not  know  thai 
there  i^  any  advantage  to  be  gained  by  going  on  in 
any  way  to  define  what  are  the  circumstances  which 
might  or  might  not  constitute  the  hapjiening  ol  a 
particular  contingency  as  the  foundation  of  a  oan- 
tract*  I  will  content  myself  with  saying  this,  that  I 
see  nothing  that  makes  this  contract  differ  from  a 
case  where,  for  instance,  a  person  hia  eng^^  m 
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bmkfl  to  tali6  himi^H  «ad  a  p«rtf  to  Epsom  to  am  the 
raoes  there,  bat  for  aooie  raaion  or  ottier,  such  &8  the 
ipreftd  of  an  infeotloas  diseaae^  the  racea  are  poat- 
pooed.  In  guoh  a  oaie  it  could  not  be  iaid  that  he 
could  be  Tiered  of  bia  batgaio.  So  m  the  pr^aeot 
oa^a  it  u  f^ffideDt  to  say  tbat  the  bappeaicig  of  the 
Navftl  Baiiew  was  not  the  found»tioa  of  the  contract. 

HoMEJi,  L.J. — I  am  of  the  aame  opinion,  I  may 
point  out  that  this  cafie  h  not  one  In  which  the 
Bnbject-mstter  of  the  contract  ia  a  mere  licenoa  to  the 
defendant  to  nse  a  ship  for  the  purpose  of  se&ing  the 
naval  revievt^  and  going  round  the  fleet*  ,  In  my 
opinion,  &b  Yaughan  Waliams.  hJ„  has  said,  it  is  a 
contract  for  the  hiriog  of  a  aiiip  by  the  defendant  for 
A  certain  voyage,  though  having,  no  doubt,  a  special 
object  namely^  to  see  the  nav^l  reTiefr  and  the  fleet ; 
but  it  appears  to  me  that  the  object  was  a  matter 
with  whwh  the  defendant^  aa  hirer  of  the  ship^  waa 
alone  coni}6nied^  and  not  the  plaintiff  a,  the  owni^rs  of 
the  ship* 

The  oa^e  cannot,  in  my  opinion,  be  diatingutabed 
in  principle  from  many  common  cases  in  which,  on 
the  hiring  of  a  ship,  yon  find  the  objects  of  the  hiring 
stated.  Very  often  you  find  the  details  of  the  voyage 
stated  with  particularity,  and  also  the  nature  and 
details  of  the  cargo  to  be  carried.  II  the  voyage  ie 
intended  to  be  one  of  pleaaure,  the  object  in  view  may 
<  also  be  stated^  which  ii  a  matter  tbat  concerns  the 
patsengers*  But  this  stati^ment  of  the  objects  of  the 
hirer  of  the  ship  would  not,  in  my  opinion,  justify 
him  in  saying  tnat  the  owner  of  the  stiip  had  tho»(j 
objeota  just  as  mooh  in  view  as  the  hirer  himself* 
Tne  owner  would  say,  *'  I  have  an  interest  in  the  ahip 
an  a  paasenger  or  cargo- carry  ing  machine,  and  I  enter 
into  the  contract  almply  in  that  capacity ;  it  is  for  the 
hir«r  to  concern  himself  about  the  objects *" 

In  the  preeent  case,  with  regard  to  the  aoggeation 
tbat  there  was  something  in  the  stipulaticns  that  the 
plaintiffs  were  to  have  the  right  on  their  part  of 
placing  ten  persons  on  board,  which  would  change 
the  nature  of  the  hiring,  I  need  only  say  that  there  is 
oothing  in  that  provision  to  lead  the  court  to  treat 
the  transaction  otherwise  than  as  an  ordinary  caie  of 
hiring  a  vessel ;  it  does  not  make  it  in  any  aesse  a 
joint  speculation  or  anything  of  that  sort.  The 
stipulation  that  the  owners  are  *'  to  have  the  right  of 
ton  persona  above  crew,  &c*,  on  board  "only  amounts 
to  this,  tbat  in  the  eye  of  the  law  the  defendant  aa 
the  hmr  of  the  ship  licenses  the  owner  to  send  ten 
pertona  on  boards 

The  view  I  have  ©xpreaaed  with  regard  to  the 
g^i^eral  effect  of  the  c<»ntract  before  us  is  b^rne  out 
by  the  following  conaiderationB.  The  ship  (as  a 
ahip)  had  nothing  paiticular  to  do  with  the  review  or 
tJie  tleet,  except  aa  a  convenient  carrier  of  pasaengers 
to  see  it;  any  other  ship  suitable  for  carrying 
pasaeogera  would  have  done  equally  as  well.  Jmt 
aa  in  the  case  of  tbe  hire  of  a  cab  or  other  vehicle, 
mithough  the  object  of  the  hirer  might  be  stated,  that 
ttatoment  would  not  make  the  object  any  the  less  a 
matter  for  the  hirer  alor<e,  and  would  not  directly 
affieot  the  person  who  waa  letting  out  the  vehicle  for 
hire,  tn  the  preaent  castt  I  may  point  out  that  it 
cannot  be  said  that  by  reason  of  the  faihire  to  hold 
the  Naval  Beview  there  waa  a  total  failure  of  con- 
nderadon.  That  cannoe  be  ao.  Nor  is  there  any- 
thing like  a  total  destruction  of  the  subject-matter  of 
the  contract.  Nor  can  we,  in  my  opinio o,  imply  in 
this  contract  any  condition  in  favour  of  the  defendant 
which  would  enable  him  to  eacape  liabilityi^  A  con- 
dition ought  only  to  be  iaiplied  in  order  to  carry 
the  preanmed  intention  of  the  pnrtiea,  and  I  cannot 
Mcertain  any  such  presumed  intention  here,  It 
followa  that,  in  my  opinioiQ ,  aa  far  aa  tbe  piaintiila 


are  oonoernedt  tbe  objects  of  the  passengers  on  thii 

voyage  with  regiird  to  sight-sedng  do  not  form  the 
subject-matter  or  essence  of  this  coutracL  With 
regard  to  the  one  cooteution  of  fact  on  which  the 
defecdant  relied — namely,  that  the  plainti^,  the 
owners  of  the  ship,  had  on  their  part  put  themselves 
in  the  position  of  not  having  been  able  to  carry 
out  the  contraotf  and  so  repudiated  it,  I  can  only 
say  that  the  defendant  has  not  proved  his  casei 

Stikukq,  Li»J*— I  am  of  the  aame  opinion.  The 
plaintiffs  are  owners  of  a  steam  vessel  for  carrying 
passengers  from  Heme  Bay  to  Gravesend  and  other 
places  OD  the  Thames,  Tbe  defendant  ia  a  gentleman 
who  leems  to  have  formed  the  idea  of  making  a  profit 
by  the  conveyance  of  passengers  on  the  28  tb  aud  29  ih 
of  June  from  Bouthamptou  to  see  the  Naval  Eeview, 
and  afterwards  for  a  cmiae  round  the  fleet.  From 
the  correspondence  it  appeara  to  me  to  be  clear  that 
this  venture  was  the  Ventura  of  the  defendant  alone, 
and  that  although  tbe  plaintiffs  assisted  him  by 
selling  tickets  and  porting  noticea  of  what  waa  pro^ 
posed  to  be  done,  yet  the  risk  was  entirely  that  of  the 
defendant. 

In  that  stite  of  things  the  defendant  entered  into  a 
contract  by  which    tbe  steamahip  belonging  to  the 
plaintiffs  waa  to  be  employed  by  tbe  defandaut  for 
the  purpose  of  this  venture  which ^  as  I  say,  was  hifl 
alone.     The  contrast  waa   reduced  into  vmting,     I 
need  not  read  it  again,  but  the  most  material  part  ii 
that  the  vessel  is  to  be  *'  at  Mr.  Hut  ton's  disposal  '* 
to  take  out  the  party  of  passengers,    I  agree  th«t  this 
contract  did  not  amount  to  a  demise  of  the  ship ;  it 
waa,  however,  a  contract  entered  into   for  valuable 
consideration  as  to  the  employment  of  the  ahip  on  the 
two  days  in  question,  and  it  at  leaat  conferred  thia 
interest  on  the  defendant  that  if  the  plaintiffs  had 
attempted    to    violate    it,   that   attempted  violation 
would  have  been  a  ground  for  an  injunction  at  the 
instance    of    the  plaintiffs  to  prevent  it.     That  is 
estabUflbed  by  De  MnUos  v.  Gibson,  4  De  G>  &  J, 
276.     It  is   said  that  hv  reason    of    the    reference 
in  the  contract  to  the  '*  Naval  Heview  *'  the  exittence 
of  the  review  formed  the  basis  of  the  contract,  and 
that  aa  the  review  failed  to  take  place  tbe  parties 
became  discharged  from  the  further  performance  of 
the  contract  in  accordance    with    the    doctrine    of 
Taylor  V.  CaldmdL     I  am  nnable  to  arrive  at  that 
condusiom     It  seema  to  me  tbat  tbe  reference  in  the 
contrtict  to  the  *'  Naval  Review  "  is  easily  explained : 
It  was  inserted  in  order  to  defice  more  exact Ij  the 
nature  of  the  voyage,  and  I  am  unabU  to  treat  it  as 
being  such  a  reference  as  to  constitute   the  Naval 
Review    the  foundation  of   the    contract  so  as    to 
entitle  either  party  to  tbe  benefit  of  the  doctrine  in 
Ta^/or  V.  CaldwdL    1  come  to  this   conclusion   the 
more  re&dily  because  the  object  of  the  voyage  is  not 
limited  to  the  Nival  Review,  but  alao  extends  to  a 
cruise  round   the    fleet.     The  fleet   was   there,    and 
passengers  might  have  been   found    wUhog   to    go 
round    it*     It    ii    true    tbat  in    the  events    which 
happened  the  object  of  the  voyage  became  limited, 
but  in  tuy  opinion  that  was  the  risk  of  the  def endant^ 
whose  venture  the  taking  the  paasengers  was* 

For  these  reasons  I  am  unable  to  agree  with  the 
learned  judge  tbat  in  the  contemplation  of  the 
parties  the  takmg  place  of  tbe  review  was  the  basis 
for  the  performance  of  the  contract,  and  I  think  that 
the  defendant  ia  not  discharged  from  ita  performance* 
I  also  agree  that  there  is  no  evidence  that  the 
plaintiffs  repudiated  the  contract  before  any  breach 
by  the  defendant. 
Appeal  aliQumi, 
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In  3  uran^e — Marine —  Votfugt'  poJ  ktf — Mou  n  d  voyage  — 
Implkd  tvarrarUy  of  sectwoHhinus — Imu^icf^nctf  of 
emu — Sacrifice  of  cargo  and  ifpara — Negh^tnce  dause 
— Breach  of  warranty  covered  hy  insurance t 

There  are  only  two  kinds  of  insurance  policies,  "  Ume 
policita**  and  '*  voyage  policies ,"  and  a  voyage  policy 
does  not  lose  its  chanxcUr  because  the  voyage  it  of  an 
indd^at^inate  nature  instead  of  being  between  epecifkd 

A  aieamshrp  fims  insured  for  a  round  voyage  from  the 
United  Kingdom  to  port  or  ports  on  the  West  Coast  of 
Sifuth  A7r^rit:u  and  back  arfain,  with  have  to  call  at  any 
ports  or  places  on  the  East  Coast  of  South  Amtrica.  The 
perils  insured  against  were  of  the  seas,  and  the  clauses 
(tnne^j^d  provided  (inter  alio)  that  the  insurance  should 
cover  loss  through  the  negligence  of  master ^  mariners t 
mtgineers,  or  pihtt.  The  vessd  startcfi  on  one  of  the 
stages  of  the  voyage  with  an  imufficieni  supply  of  coal  to 
carry  her  to  the  ne^^t  coaling  ptcbte^  in  tOMt^uence  of 
which  it  became  neoessary  to  sacrifice  part  of  the  cargo ^ 
spars,  and  fittings, 

Beldf  that  the.  starting  of  the  vessel  on  a  stage  of  the 
voyage  with  an  in8ujft<:ient  quantity  of  coal  was  a  breach 
of  the  implkd  warranty  of  siaworthineas  on  the  part  of 
the  shipowner. 

The  principle  o/The  Vortigeni,  47  W.  E.  437,  [1899] 
P.  140,  applied. 

Decision  of  Bigh%m,  J,  (51  W*  li.  447,  [1903]  1  K.  B. 
367),  afiirmed* 

Thi*  wa8  an  appeal  from  a  dedsioii  of  Bigham,  J, 

(reported  61  W.  E.  447  ;  1903,  1  K.  B.  367). 

The  actioii  was  brought  by  th#  ouraew  of  the 
Btaamihip  Gulf  of  Florida  against  tlie  defendant 
company  on  a  policy  of  iiiBiiraijce  dated  the  loth  of 
July,  11*97, 

The  policy  contained  the  following  termi :  "  For 
£3.000  on  TU  Gulf  of  Florida,  valued  at  £30,000,  at 
and  from  to  port  and  ports  iti  any  order  in 

the  United  Eingdom  and /or  Continent  between 
Bordeaiix  and  Hamburg,  both  inoluaiTei  and  while 
thera  and  thence  to  port  or  ports,  place  or  places,  on 
West  C^ait  of  South  Americt  backwards  and 
forwardB  and  forwards  and  backwards  in  any  order 
c^  rotation,  while  there  and  ttience  to  port  or  porta 
of  call,  and/or  discharge  in  any  order  in  the  United 
Kicgdom,  and/or  Continent  between  Bordeaux  and 
Ham  bare,  both  inclusive,  and  while  there,  however 
employed,  until  expiry  of  thirty  dayg  after  arrival  or 
tmtil  sailing  an  n*xt  voyage  whichever  may  fint 
occur.  With  leave  to  call  at  any  porta  or  places  for 
all  pnrpoaes,  and  any  porta  or  places  on  the  east  coaat 
of  South  America  and;  or  Falkland  Island,  both  out- 
wards and  homewards.  Tbe  risk  not  to  commence 
before  the  expiration  of  previous  policies.  Against 
the  riak  of  total  loss  only,  bat  including  collision 
clause,  general  average^  and  salvage  charges.  Perils 
insured  agaiBBt  of  the  eeai,  &c.  Subject  to  and  in- 
cluding Gulf  Line  Voyage  Clauses  as  annexed.^" 

These  clauiet  iududed  the  following;  ''Thia  in- 
lurance  also  to  cover  loss  through  the  negBgenoe  of 
master,  mariners,  engineers,  or  pilots*  Including  all 
nsks  incidental  to  steam  navigation.  Genera!  average 
salvage  and  ipecial  charges  payable  as  per  offioial 
foreign  adjustment  if  so  made  up,  or  per  York- 
Antwerp  Bulesi  1890,  if  in  accordance  with  the  oon- 
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tract  of  affreight m€nti  Held  covered  in  case  of  aij 
breach  of  warranty,  deviation,  and  [or]  any  unpro* 
vided  incidental  risk  or  change  of  voyage,  at  i 
premium  to  be  hereafter  arranged.  It  shall  be  IsW" 
fol  to  the  assured^  their  factors,  servants,  and  asiigns 
to  use,  labour,  and  travel  for,  in,  and  about  tbs 
defence,  safeguard,  and  recovery  of  the  said  ship, 
&c^,  and  any  part  thereof  without  prejudice  to  tlui 
insurance*'^ 

On  arrival  at  Montevideo  The  Gulf  ^f  FlariM 
filled  up  her  bunkers  with  ccal,  ftnd  left  on  the  l$tb 
of  December  with  563  tons  of  coaU  Meeting  wilh 
an  acctident  on  the  same  day  she  put  back  to 
Montevideo. 

On  the  23rd  of  Beoember  she  resumed  the  voyigl, 
having  542  tons  in  her  bunkers,  which  was  considsitd 
stOl  sufi&clent  to  take  her  to  St.  Yincent,  heruiXt 
coaling  place. 

On  the  voyage  she  encomitered  stormy  head  wind 
and  seas.  The  coal  was  found  to  be  boniing 
quickly;  consequently,  on  the  9th  of  January,  tha 
speed  was  reduced. 

On  the  next  and  following  days  part  of  the  coigOi 
httio^,  and  spars  was  Ufied  at  fuel.  But  for  tbii 
sacrifice  the  vessel  would  not  have  made  f^t,  Vinoaiit 
unassisted. 

The  quantity  of  coal  when  the  ship  left  MontendiO, 
both  on  the  13th  of  December  and  on  the  23cd  of 
Deoember,  was,  in  fact,  insulhoient  for  the  pssssge 
to  St,  Vincent. 

The  plaintifr  company  paid  £S62  Ist  lid.  f Of  tits 
cargo  so  used  as  fuel  to  the  contignees,  and  the  vtltts 
of  the  spars  and  Ettings  so  saorihoed  was  £312  4s, 

The  plaintiffs  claimed  that  they  were  entitled  to 
the  defendants*  proportion  of  the  value  of  the  spars  tud 
fittings  so  aacriflced  and  of  the  sums  paid  for  tha 
cargo  so  sacrificed  I  and  alternatively  for  tUeir  propor- 
tion of  the  value  of  the  spars  and  fittings  so  sacriioed 
and  of  the  ship's  contribution  in  general  average  in 
respect  of  Ihe  burnt  cargo.  Further,  they  claimed 
that  they  were  entitled  to  recover  on  the  psymeot  of 
an  additional  premium  to  be  fixed  by  the  court 

Bigham^  J.^  dismisaed  the  action. 

The  plaintiffs  appealed. 

Carver^  KM.^  and  Leek,  for  the  plaintiffs*— If  to 
policy  is  a  "  voyage  policy  **  then  we  submit  tint 
there  was  no  warranty  of  a  eufliiiient  supply  ^V^ 
for  the  whole  voyage :  Dixon  v.  Sadler,  3  M*  &  W* 
405.  The  case  of  The  V^^tigcrn,  47  W.  B.  437,  [IS99] 
P.  140,  is  distinguishable,  lu  that  case  th«  voyig* 
was  from  one  specified  port  to  another  specified  port 
Here  the  voyage  is  indetermiuate.  This  ii  reailf » 
time  policy,  and  no  warranty  of  seawortfainiw  li 
implied  :  Gibson  v.  Small,  4  H,  L.  O.  353  ;  Btd^omM. 
Pembroke,  25  W.  E,  499,  2  A.  C.  284, 

They  also  dted  Hamlyn  it:  Go.  v.  Wood  *  Op.,  40 
W.  E.  24,  [1891]  2  Q.  B,  488  ;  Strang,  Sted,  &  Ofk  T. 
A,  BtoU  tt  Co.,  14  A.  0.  601 ;  Montqinntry  v.  IfulsmNt^ 
Mutual  Marine  Assurance  Co.,  50  W,  E*  440,  [190S]  I 
K*  B,  734. 

Hamilton,  K.C.,  and  Simey,  for  the  defendanUj- 
This  case  is  really  covered  by  jfVis  Vortigerv^  ™ 
policy  is  a  voyage  poHoy  for  a  voyage  by  stages ,  lad 
if  the  shipowner  has  not  sulBclent  ooal  at  the  oom- 
mencement  of  each  stage  he  f ails^  in  defoatini  tita 
primd  facie  inference  of  uniea worthiness. 

Yauqhaw  WrLLiAMs,  I..J.— I  think  this  case  a 
really  covered  by  the  decision  in  The  VoHigerfu  Mr* 
Carver's  argument  was  in  reality  an  argument  WJjJ 
the  policy  here  was  in  eilect  a  time  policy.  H*  to* 
pressed  by  the  words  of  the  policy,  which  not  onlyao 

I  not  describe  the  riik  to  be  taken  as  being  a  time  tu** 
but  so  describe  it  as  to  sJjow  obriously  that  the  reij 
lisk  was  to  oontinne  froiE  the  time  of  leavixig  <)^  ^ 
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the  opMoDftl  porU^  either  in  tlia  Unite i  Kingdom  or 
on  the  OootiDeati  uatil  the  Arrival  biick  ft^aio  of  the 

ahip  at  uij  of  ttie  option&l  uttLm^ta  porta*  lo  itreii 
of  iia^Q^  to  iatiftfy  those  words  he  attempted  tq  aay 
that  tbti  wat  neUher  a  time  poUof  nor  a  TO^ag-^ 
policy  and  that  therefor©  tliere  was  absolutely  no 
warrant  of  aeAWOrtbiaeas  by  the  shipowner  at  all, 
I  do  not  myself  thtak  that  it  very  muoh  matteri 
whftt  this  policy  is  called^  whether  a  time  policy 
or  a  voyage  policy.  Oae  nrnst  look  at  the  policy  and 
see  what  was  oontemplated  by  the  shipowner  and  the 
oxiderwriter^  respectively,  and  whether,  having  regard 
to  what  both  parties  contemplated,  the  ship  wat 
seawortby.  Speaking  for  myst^lf  I  utterly  reject  tbe 
dotioti  tb&t  un<ler  this  policy  it  i^  possible  to  tay  tbat 
there  wat  no  warraat  of  seaworihiueBS  at  alL  In  fact 
Mr.  Carver  himtelf  shrank  from  saying  that  there  was 
no  warrant  of  seaworthiness  at  the  commt^noement  of 
the  voyage*  Ocee  aaanme  that  there  was  an  original 
wacranty  of  seawortbiceaa^  then  it  saema  to  me  that 
thu  pfinaiple  of  tbe  decision  in  The  Vortigtru  abso- 
lutely covers  this  ease.  Looking  at  the  judgmeuts  in 
The  Vorti^f^ii  it  seems  to  me  Ihat  whether  one  regards 
thi  judgment  of  Barnes,  J*,  in  the  first  instanceT  or 
the  judgments  in  the  Court  of  Appeal,  the  whole  of 
the  reasonmg  applies  to  the  present  ease.  For  the 
pnrpotfBS  of  my  judgmeat  1  miiBt  aflsume  that  under 
the  uiFimmBtances  of  this  case  there  was  a  plaioly 
Implied  warranty  of  seaworthiaesi  at  the  commenoe- 
meut  of  the  voyage*  If  that  la  so,  it  seems  to  me  that 
the  cane  it  entirely  covered  by  the  judgment  of 
Barnes,  J*^  and  of  the  Court  of  Appeal*  I 
called  attention  just  now  to  the  passage  in  the 
judgment  of  Barnes,  J,,  at  the  top  of  p.  147  of 
the  report  of  The  Votiig€!rnt  which  seemi  to  me  to 
entirely  aocord  with  ttie  i  olio  wing  statement  of  A*  8* 
Smith*  L*J*  on  p.  1^3;  *'To  obviate  this  difficulty— 
ftnd  a  great  difficulty  it  is  in  cases  of  long  voyages  of 
oargO'Carryiug  steams  bipSi  for  it  ia  manifest  that  no 
Cftrga-carryiug  st^amsttip  c&n  ever  be  seaworthy 
whtan  she  starta  upon  such  a  voyage  as  the  present,  by 
leaflon  of  thi^  imposflLbiiity  of  her  having  on  board 
tticb  ail  equipment  of  coal  as  will  be  sufficient  to  take 
her  to  the  port  of  destination — it  has  become  >be 
pxactioe,  by  reaion  of  the  necessity  of  the  case,  for 
cargo -<?arrying  steamsbip  owners  to  divide  these  long 
voyage  into  stages  for  the  purposes  of  repleniahiDg 
their  ships  with  coal,  and  thus,  as  far  as  practicable, 
oomplying  with  tbe  warranty  of  seaworthiuess  which 
«tta«lied  when  the  ship  commenced  her  voyage." 
Lookm^  ftt  that  passage,  and  also  at  the  passage  on 
p,  165  in  the  same  judgment^  it  ia  clear  that  the 
holding  is  that  the  warranty  of  seaworthineaa 
in  the  case  of  a  long  voyage  is  not  broken 
beoaujse  the  steamer  does  not  start  in  a  seaworthy 
condition,  but  that  the  shipowner  is  entitled  to 
satisfy  tbe  imphed  warranty  by  taking  on  board  coal 
at  the  oommencement  of  eacti  stage  of  the  voyage. 
It  is  plain  that  to  hold  that  there  is  no  suah  breach 
of  warranty  is  a  concession  made  by  tbe  Uw  in  favour 
of  the  shipowner  rather  than  of  the  undecwiters  ; 
and  it  is  also  plain  that  the  way  in  which  the  court 
regards  these  stages  it  to  look  at  the  voyage 
which  is  contemplated  at  each  poiat  at  whlob  the 
ship  takes  advantage  of  this  liberty  and  stops  to  coal 
— that  is  to  say,  the  shipowner  mutt  coal  beforo  the 
then  contemplated  voyage.  That  does  not  mean, 
however,  in  a  case  hke  the  present,  a  voyage  which 
ia  de£ued  in  terms  upon  the  face  of  tbe  policy ;  but  it 
means  that  the  ahipowner,  taking  advantage  of  this 
method  of  iatisfymg  the  implied  warranty^  must 
make  up  his  mind  to  what  port  he  intends  to  pro* 
coed;  ftnd  he  will  only  satisfy  the  warranty  if  he 
takes  on  board  a  sufficiency  of  coal  for  that  oontem- 
fktod  TOJftge. 


I  only  desire  to  add  this :  We  have  here  a  cue 
which,  having  regard  to  tbe  enormous  extent  of  sea« 
carriage  in  the  present  day,  must  be  arising  every 
day,  A  voyage  contemplated  by  a  shipowner  and 
underwriters  auch  as  we  have  here,  incLudiog,  as  it 
does,  undefined  coasting  voyages,  m.ust  obrioualy  be 
likely  to  give  rise  to  oocaaions  when  the  master  of 
tbe  ship  is  plaoed  in  great  difficulty,  not  only  In 
respect  of  tbe  quantity  and  quality  of  tbe  coal 
which  he  may  be  able  to  obtain,  but  also  as  to  tbe 
time  when  he  will  be  able  to  reach  another  coaling 
atatioo*  In  sncb  cases  a  very  great  streis  must  be 
thrown  upon  the  master — even  the  most  prudent 
master ;  and  unless  the  shipowner  was  content  that 
his  ship  should  go  to  sea  under  aucb  conditions  as  to 
render  it  by  no  means  Impoaaible  that  even  with  a 
fairly  prudent  master  be,  the  shipowner,  might  find 
himself  uninauTed  through  the  breach  of  warranty  of 
seaworthiness— a  warranty  which  ea;  hifpothtsi  it  ia 
impossible  to  satisfy  at  the  starting  of  the  ship — one 
would  have  thought  that,  aa  bstween  the  contracting 
parties,  the  underwriters  would  have  charged  a 
sufficient  premium  in  such  a  form  that  tbe  ship- 
owner's insurance  should  not  be  entirely  dependent 
upon  the  judgment  of  the  master  in  the  decision  of 
this  difficult  questioo  as  to  the  quantity  and  quality 
of  the  coal  which  he  might  require.  But  for  some 
reason  or  other  the  parties  to  these  contraota  of 
insurance  seem  to  consider  that  the  interests  of  oom- 
merce  are  forwarded  by  leaving  things  in  a  more  or 
less  uncertain  state,  so  that  the  shipowner  under- 
taking a  voyage  of  this  sort  can  never  feel  very  con* 
ftdent  that  he  is  really  covered  by  his  insurance. 

In  my  opinion  the  decision  of  the  learned  judge 
was  right,  and  this  appeal  must,  therefore,  be  dis- 
misBed. 

RoMBE,  L.J.— X  have  oome  to  the  same  con- 
clusion, 1  think  this  case  ia  covered  in  principle  by 
the  case  of  Th^  VoHi'jenh  by  which  this  court  is  bouna. 
The  form  of  thepolicy ,  on  wnich  the  oaae  before  us  turns, 
if  one  which  to  my  mind  shows  that  the  policy  is  what 
ia  commonly  called  *'a  voyage  policy"— a  voyage 
policy  properly  so  called*  I  may  here  remark  that 
the  policy  is  so  described  by  the  parties  on  tbe  face  of 
it.  It  is  for  a  voyage  from  any  port  or  ports  in  the 
United  Kingdom  and  the  oontiaent  between  Bordeaux 
and  Hamburg  to  any  port  or  ports  on  the  west  coast 
of  South  America,  and  back  again  to  corresponding 
ports.  Undoubtedly  this  voyage  is  a  curious  one^ 
because  it  may  cover  voyages  between  ports  on  the 
west  coast  of  South  America^  If  the  case  had  been 
one  simply  for  a  voyage,  say*  from  any  port  to  be 
selected  in  a  defined  portion  of  Europe  to  a  port  to 
be  selected  in  any  defined  portion  of  tbe  west  coast  of 
South  America  and  baisk  again,  nobody  could  for  a 
moment  have  suggested  that  that  was  not  a  voyage 
policy  in  the  stricteat  sense  of  the  term  to  which  the 
ordmary  inauranco  law  applicable  to  an  implied 
warranty  of  seaworthiness  would  apply.  The  differ- 
ence  between  that  caie  and  the  present  is  really  only 
one  of  degree.  No  doubt  the  voyage  that  is  defined 
in  this  poUcy  was  a  very  onerous  one  for  ship* 
ownets  to  undertake  to  inaure  agamst  on  one  policy, 
but  that  waa  for  them  to  consider.  If  the  shipowners 
had  wished  to  negative  the  implied  warranty  of  sea- 
worthiness on  such  a  voyage  to  any  extent,  it  waa  for 
them  to  do  so  by  expreis  bargain  and  by  express 
stipulation  in  the  policy,  Aocordmg  to  insurance 
law  as  applicable  to  the  kind  of  quesdon  we  have  to 
decide  on  this  appeal,  thert  are  only  two  kinds  of 
insurance  poHcy  known— a  time  poUoy  and  a  voyage 
policy.  Speaking  for  myself,  I  think  it  would  be 
most  unfortunate  for  commercial  law,  and  therefore 
for  oommerdftl  people^  if  we  had  been  obliged  in  this 
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oiie  to  Aftj  tb&t  tliera  was  also  a  polby  of  a  third 
Mud  knowa  to  the  !^w — a  kind  of  policy  not  hitherto 
mppoidd  even  by  lawyers  or  by  commercial  men  to 
9(^9%^  I  do  not  of  (jonrae  mean  to  sbj  but  that  one 
document  might  cover  two  poUdet— a  voyage  policy 
and  a  time  policy — but  in  the  preaent  <»ae  the  policy 
ii  not  really  two  policies.  The  docum^it  does  not 
cover  two  diatinot  insurai^oeSt  and  the  policy  is  not  in 
any  true  nenfe  a  time  policy*  It  iB  aa  I  have  pointed 
outt  a  voyage  policy,  and  nothiog  eUe ;  aud  I  may 
point  out,  as  hai  been  freqnently  pointed  out  befor#, 
that  the  cue  of  The  Vorii^ftirti  wae  really  decided  in 
favour  of  the  shipownera* 

It  waa  to  free  them  in  long  voyages  from  what 
would  other  viae  have  been  a  most  onerLrua  obligation 
on  their  part  in  the  caae  of  iteimers— namely,  that  | 
they  weald  have  been  pbligied,  however  long  the 
voyage  might  ba,  to  ship  coal  sufficiemt  tci  last  the 
whole  of  the  voyage*  In  the  present  caae,  bnt  for  the 
principle  of  Tht  VorUgerfi^  It  would «  not  withstanding 
the  curious  nature  of  the  voyage,  have  been  obligatory 
on  the  part  of  the  ahipownera  to  take  care  that  when 
their  vessel  started  from  the  port  of  departure  it  was 
reasonably  coaUd  for  the  coming  voyage. 

With  referenaa  to  an  argument  that  was  uaed  before 
us  in  which  it  waa  said  it  was  impassaihle  for  any  ship- 
owner to  have  coaled  for  auoh  deviations  of  voyages 
on  the  west  coait  of  3outh  America  as  appear  to  have 
been  contemplated  by  this  policy,  I  need  only  say 
that  this  is  not  necessarily  so^  What  the  shipowner 
would  have  to  do  would  be  to  coal  to  the  extent  that 
wai  reisonable^  having  regar-d  to  the  probable  nature 
and  duration  of  the  voyages  likely  to  take  pi  ewe  on 
the  we^t  coaat. 

As  I  have  said,  if  shipownerf  choose  to  undertake 
voyages  with  at  earn  vessels,  and  such  a  voyage  as  thiAf 
so  described  and  ao  long,  it  is  for  them  to  protect 
theinflclves  if  they  do  not  wish  to  inotir  the  ordinary 
obhg  lotions  that  are  ca^t  upon  them  aa  ship  owners  in 
respect  of  such  a  voyage » 

For  the  reasons  I  have  given  I  think  this  appeal 
faOs. 

Stiblimo,  ItJ, — I  am  of  the  tame  opinion^  I 
entirely  agree  with  what  was  said  by  Bigham,  J,,  in 
his  judgment.  He  rested  hia  deciaion,  to  a  large 
extent,  on  the  case  of  The  l^rtigcm.  That  is  a 
decision  of  the  Court  of  Appeal*  It  was  binding  upon 
Bigham,  J. ^  and  it  is  no  1o*b  binding  upon  ua  ^  and 
nnlasA  it  can  be  effectually  diatinguiihed  from  the 
present  case  it  see  ma  to  me  to  follow  that  Bigham, 
J/s,  decision  must  be  affirmed*  Now,  how  la  it  sought 
to  distinguish  the  two  cases  P  In  the  Urst  place  it  is 
said  that  the  case  of  Tft^  V&rtigern  related  to  a  con- 
tract of  affreightment,  whereas  this  relates  to  a  con- 
tract of  insurance.  In  The  Vortujem  I  obsprve  that 
the  learned  counsel  who  argued  for  the  appellant  aaid 
in  hia  reply  that  the  doctrine  of  stages  which  was 
relied  upon  was  a  doctrine  of  insurance  and  onght  not 
to  be  extended  to  a  case  of  affreightment*  Here  the 
argnment  is  the  other  way — this  is  a  doctrine  which 
relates  to  caaes  of  afPfeightment  alone,  and  ought  not 
to  be  applied  to  oases  of  iDsurance.  Now  it  aeems  to 
me  that  both  the  Court  of  Appeal  and  Barnes,  J., 
rejected  that  argument  and  treated  the  case  as  being 
the  same,  whether  it  arises  between  the  steam ahip 
owner  and  his  underwriter  on  a  voyage  policy ^  or 
between  the  steamship  owner  and  the  cargo  owner 
upon  a  contract  oi  affreightment.  I  think,  therefore, 
that  the  two  cases  cannot  be  distingniahed  on  that 
ground* 

But  then  it  is  said  in  the  second  place -*and  this  is 
loally  the  main  contention-— that  the  contract  in  the 
case  of  The  Vortitjern  related  to  a  sptscjiied  voyage , 
and  that  the  contract  in  this  case  lelatei  to  a  voyaga 


of  a  different  character*  In  Th^  I'ortigtrn  the  voyage 
waa,  in  substance ,  from  Manila  to  Liverpool^  with 
liberty  to  call  at  any  ports  in  any  order,  and  it  wai 
there  held  that  the  doctrine  of  atagea  applied.  Now 
we  have  before  us,  undoubtedly,  a  case  in  which  the 
voyage  ia  described  in  much  wider  terms.  It  is  fram 
a  port  or  pores  in  the  United  Kingdom,  or  within 
specified  limits  on  the  Continent,  to  a  port  or  portsi 
or  place  or  placeS)  on  the  weatcoa^t  of  South  America, 
and  then  back  to  a  port  tn  the  United  Kingdom,  and 
between  apeoided  limits  on  the  Continent,  with  power 
to  go  ba:)kwards  and  forwards,  and  forwards  and 
backwards  On  the  west  coast  of  South  America*  The 
risk  is  extended  aUo  until  the  expiring  of  thirty  daya 
after  arrival »  or  until  sailing  on  the  next  voyage* 
whichever  first  happens.  Now  Bigham,  J^»  held  tbat 
in  these  circumstances  the  policy  is  what  ia  termed, 
in  the  Ian ga age  of  insurance,  **  a  voyage  poHcy ,'* 
and  it  seems  to  me  that  it  Is*  If  the  voyage  bad 
aimply  been  described  as  one  from  a  port  m  tttt 
United  Kingdom  to  a  port  on  the  west  coast  of 
South  America^  and  back  from  there  to.  the  United 
Kingdom  1  it  would  have  been  precisely  within  the 
decision  in  Tfie  Vorltg^m  ;  and  the  power  to  ^o  back- 
wards  and  forwards  on  the  west  coast  of  South 
America  does  not  seem  to  me  to  really  affaet  the 
substance  of  the  casei 

It  ii  posaible  that  there  are  reasons  whtcb  may  bi 
urged  against  the  law  as  laid  down  in  The  VarHgera ; 
but  if  such  there  be^  I  express  no  opinion  whatever 
upon  them ;  they  must  be  dealt  with,  if  naoeciary,  hy 
a  higher  tribunal. 

I  think  The  Vortigem  cannot  be  distinguished  for 
the  purposes  of  the  present  case* 

Ap^fml  dismmed* 

Solicitors,  CooU  dp  Ballt  for  Adamson  *£  Adammn^ 
North  Shields ;  Fkld^  Ro^coct  tO  Co,,  for  Baieiom,  IFflTT, 
d&  Wim*hufait  Liverpool. 
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Chan,  Div,  i 
Farwell,  J. ) 

/*i  re  WJ3t  kWD  Hjlrdy's  Coxtract»  (a,) 

Married  um7nan~Tru4t€t*7rwrtgagm-^T>'tin»/tT o/morU 
gage— Deed  not  ackmwledged — Bare  troiitt^MarHd 
Wojnen'^  Froptrtu  Act,  isS2  (-15  it  46  VkU  e,  75),  i, 
%—Ttmttt  Ad,  1893  (56  tt  57  Viti.  c.  53),  «-  16. 

Ttm  trustees  for  soZe,  of  whom  one  wai  a  lady^  9iM 
land,  and  next  day  took  a  mortgage  from  the  purckamr 
for  a  aum  txj^reMed  to  M<mg  to  ihtm  on  a  Joint  aeeoui^ 
Tht  lady  kam'ng  afUrmirdi  marriedt  she  and  her  oo- 
mortgagee  tr ana/erred  the  mortgage,  and,  on  a  «£tZs  hy  a 
ptrm>n  dertmng  tttk  under  the  trans fereeft  th» parchatef 
ohjectefi  tlmi  the  deed  of  trttju/er  Imd  nol  hem  €soet^ed  fiy 
tht  husband  of  the  marritd  uiomfin  or  a^knowUdgei  if 
her*  Tht  vendor  replied  that,  being  a  martgagttt  **• 
^ouid  convey  ae  a  feme  sole  according  to  the  d€Ct9ion  i» 
In  re  Brooke  and  Premlin'e  Contract^  46  W*  R,  40, 
[i89S]  1  Ch.  647. 

IMd,  following  that  case,  that  the  purchaser^ §  re^uiti* 
tion  had  been  satisfactorilg  answered. 

This  was  a  summons  by  the  vendor,  nnd^r  tb# 
Vendor  and  Purchaser  Act,  1874,  for  the  determina- 
tion of  the  following  question  ; 

In  1S92  J.  K.  Banon  and  Louisa  Barton  w«ro  ten* 
t«e8  for  sale  of  a  house  and  laud  under  a  trtut  d«8t, 

^   (a.}  Beported  by  B,  Hill,  Bs^i,  Barristor^t-XAW, 
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ex«(mt«d  by  ibe  benefidirieB  onder  their  ffttlier*!  w£l 

on  tb^  Hth  of  April,  1892. 

Tb«7  sold  and  coovejed  the  propfltt^T  to  C*  J. 
Weit/the  preeetit  vendor,  oa  the  23rd  of  Jfttmary^ 
180S»  and  the  foUowing  day  took  from  him  a  mort- 
gttge  in  f^  there  on  for  £  1,2  50,  which  sum  was 
ezpreatdd  to  bslonf^  to  them  on  a  joint  aoooiiDt. 

In  Febmary,  iS9d,  Lotiiia  Barton  marnt^d  E.  G. 
Azmttron^.  and  on  the  Hth  of  Februi^ry.  1S94,  ihe 
Kod  J^  K.  Barton,  aa  mortgageeo,  ©xecmted  a  transfer 
of  the  mortgage  to  two  peraons  (who  w#re  smoe  dead) 
Ai  joint  tenants. 

C,  J*  Weati  the  mortgagor,  paid  off  the  mortgage, 
and  being  It^gd  personal  representative  of  the  last 
turririDg  mortgagee^  he  reoonTeyed  the  premiaea  to 
H.  Behiui  to  the  use  of  him^  C>  J.  West,  in  lee,  and 
afterwarda  entered  into  the  present  oontraot  for  sale 
th«Teol* 

Oq  iDvestigation  of  the  title  the  pnrchaaer  objected 
that  as  Mrs.  Armstrong  was  a  trustee,  the  deed  of 
tranifer  in  whiah  she  joined  to  convey  the  property 
ihoald  also  have  been  exeoated  bj  her  husband  and 
acknowledged  by  ber,^  acoording  to  the  deotsion  in 
In  Tf  ffarknesa  and  AIsopp^B  0(mtractt  44  W,  E.  683 » 
[1896]  2  Oh,  358.  Tba  vendor  replied  that  as  Mrs. 
Annetrong  was  a  mortgagee,  her  convey anoe  aa  a 
/erne  Kfle  was  good  according  to  the  decision  io  In  Tt 
Brooks  and  Fremlin's  Contract,  4(J  W,  E.  442,  [189S] 
1  Cb*  647,  or  alternutively  that  she  could  o  mvey  »•■  a 
bare  trustee  by  virtu©  of  seotif»n  IC  of  theTraatee  Act, 
1893,  and  he  took  out  the  present  summons  Etsking 
for  a  declaration  that  the  purohaBer's  lequisition  had 
been  satisfactorily  answered. 

Uifjohn,  E,C*t  and  Ourth  Price,  for  theirendor.^ — The 
decision  in  In  re  Harkttesn  and  AU^pp's  Oontnjci  turned 
entirely  on  trustees tiip.  In  re  Brooke  and  Fremlin*s 
Contracif  on  which  we  rely,  was  a  case  of  a  married 
woman  mortgagfl«.  It  wna  followed  in  In  re  Howgatg 
and  OihornU  Contrud,  50  W.  E.  Dig,  48,  [1902]  1 
Ch.  451,  where  the  married  woman  was  a  tmifcee- 
mortgagee.  Further^  Mrs.  Axmstroug,  as  soon  as  the 
mortgage  money  was  paid,  became  a  bare  trustee  for 
the  tranafereet,  and  cotdd  convey  under  section  16  of 
the  Trustee  Act,  1893. 

Bradlty  Dym.Jim,,  for  the  purchaser,  was  asked  by 
tfaa  conrt  if  he  oonld  distinguish  In  r%  Brooke  and 
Frimiin*i  ContnKt^ln  that  C4se  the  married  woman 
was  beneficially  entitled  to  the  mortgage  money, 
Here^  I  submit,  Mrs.  Armstrong  and  J.  K.  Barton, 
from  the  date  of  the  mortgage,  held,  not  only  the 
money,  but  the  land,  in  trust  for  the  persons  entitled 
to  the  money*  In  re  Ilarkness  and  AUopp^t  Ovntract 
expressly  decides  that  where  a  married  woman  holds 
the  property  otherwise  than  beneficially,  her  husband 
must  exeaute  the  deed  and  she  must  acicnowledge  it. 
In  re  Jlvm'jate  and  Osborne  Contract  was  not  fully 
argued.  The  i^onveyance  of  the  23rd  cf  January  ^ 
1S9^,  reciting  as  it  doe9  both  the  devise  in  trust  and 
the  d^ed  of  errao^emeut  of  the  14th  of  April,  1892, 
contained  quite  auiHcient  referenoe  to  a  trust  to  put 
the  purchaser  upon  enquiry. 

Fab  WELL,  J,— There  is  nothing  in  the  purchaser's 
objaotioD*  The  oases  cited  show  that  the  Married 
Women^t  Property  Act,  though  not  applying  to  a 
married  woman  wao  is  a  trustee,  applies  to  one  who 
)•  a  mortgHgde.  The  truateps  for  sale  sold  the  pro- 
perty, and  next  day  invested  money  in  it  on  mort- 
gage. The  joint  accoun  t  dause  was  no  notice  of  the 
^-uat,  and  th^re  was  no  other.  The  deoisiun  in  In  n 
Brooke  and  Fmnliri^i  Contract  applies,  and  I  therefore 
follow  ic* 

Ihclaration  tn  Urmi  of  the  iummom. 

Solicitom,  a  W,  <lt  M,  R.  Taylor;  Eind  tt 
BoUti^ofu 


Chan.  IMv.  J  y.       „ 

Buckley,  J,  j  ^^'  **' 

In  re  Edwajld  Ckestee  &  Co,  (LntrrKo).  (a,) 

Company--^  Winding-  np — Super ttiaion  order  — ■  iferw ics  of 
liiluidtAtor—^Costi-^CumpanieA  Winding-up  ButeSt 
1890.  r,  35. 

In  rah  '^5  of  the  Companies  Winding-up  Bnie$t  1890, 
the  words  **  uuteis  preMfitttd  by  ih«  company"  govern  the 
riiie  ikroiighouit  and  not  merely  the  first  paragraph^  and 
ihere/nTf,  whtre  a  company  in  course  of  mluntary  mnd" 
ing  up  presents  a  petit  inn  for  a  iuperuisiim  order,  it  t« 
not  nec^sary  to  seme  the  petition  upon  the  Hqmdat4^rt 
and  the  cmts  of  dom*j  so  will  not  l^e  allowed. 

This  was  a  petition  by  the   above  company,  which 

was  being  wound  up  voluntarily,  for  a  continnanee 
of  the  winding  up  under  the  supervision  of  the  court. 
The  liquidator  had  bean  served  with  the  petition,  and 
appeared. 

The  order  asked  for  having  been  made,  the 
petitionerd  asked  that  the  costs  of  serving  the 
liquidator f  and  of  hia  appearing,  should  be  allowed, 

(Jtanmn,  ioit  the  com  piny, — The  petitioners  were 
obliged  to  serye  the  liqaid4tor  und^^r  the  lant  para^ 
graph  of  rule  35  of  me  Companies  Winding-up 
rules,  1390^  Tbe  costs  of  the  service,  and  of  hit 
appearing,  ought  consequently  to  be  allowed, 

IloUamSt  for  the  liquidator. 

Eve,  K*C,t  and  W,  E,   Vernoih  for  creditors,  inp- 

ported  the  petition. 

BUOECLET,  J, — ^I  do  not  think  that  the  liquidator 
need  ha^e  baen  served  in  such  a  case  as  the  present 
one*  The  words  *  *  unless  presented  by  the  company/' 
in  rule  35,  govern  the  rule  throughout,  and  not 
merely  the  first  paragfaph.  As,  however,  the  matter 
was  not  quite  clear  I  shall  allow  the  costs  of  the 
service  of  the  liquidator,  and  of  his  appearing  in  the 
present  case,  but  E  shiill  not  allow  them  in  future 
oaaea  of  this  kind. 

Solicitors,  HoUams^  Bontt  Coward,  A  Mawktky; 
Shuyhter  tt"  May, 


Deo.  4,  7*  8* 


Chan,  Dif.        j 
Swinfen  Bady,  J. } 

DimLOP  PffEUMATio  Tyre  Co.  (LiiimiD)  a^d 
Pneumatio  Tyre  Co.  (Limited)  y,  Mosklby  & 
Sons  (Limited)  axd  Indu  HtTBBER  akd  Tyee 
Sbfaibinq  Go.  (b) 

Patent — Infrmym^md — Ctmhinaiion  patent, 

A  patent,  consisting  in  a  particular  comHnation^ 
cannot  he  iyif  ringed  unless  the  while  of  it  is  taken,  and  the 
mauMfacttir^  and  mis  of  a  subordinate  part  thereof  is  not 
unlawful  unless  suck  irart  he  new,  use/ntt  and  patentable 
in  itself  Further,  a  mal^r  and  seller  of  an  unprotected 
subordinate  part  of  a  mmhination  paietit  ia  not  burdened 
with  the  duty  of  ejifpiiring  into  the  intmtions  of  a 
purchaser  of  such  part^  nottmthstandimj  that  the  ultimate 
purpoies  for  which  the  part  bouyht  might  be  used  by  the 
purchaser t  would  infringe  the  amihination  patmt* 

Action, 

This  was  a  consolidated  action  in  which  the  plaintiff 
oompaniea,  which  were  the  owners  of  the  Welch 
patent  for  improvem  ents  in  rubber  tyres  and  metal  rims 

(a,)  Reported  by  Nevillb  Tebbijtt,  Esq.,  Bar- 

riater-at-Law, 
(6,5  Keported  by  a  StephbNj  Esq.,  Barmter- 
at-Law. 
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H,  0.     Dinrtop,  ftc.  Co,  r,  Moselky  &  Soira.— GoiraTAwniraDi  v.  CoirsTANTHfiDi  akd  Lahci^     H.  C. 


or  ffiUoei  of  wheela  for  cyelM  mud  othet  light  Teliiclei. 
ftnd  the  Bartlett  patent  for  improvamenta  in  tyr«s  or 
rimi  for  cyolea  «nd  other  vehicle*,  <wked  for  fto 
^  injunctioti  tr^  restraia  the  defeadant,  Divii  Moaetey 
4  Som  (Limited)  f  fom  infriagiog  the  said  patent*  by 
makmg  lelling  *ad  offering  to  aell  beaded  edges  and 
othttf  tyrei»  and  to  restrain  the  defendant,  the  lodia 
Enbber  and  Tyre  E^^pairiu^  Go.,  from  selling  those 
i^olei  when  made  by  and  aold  to  it  by  the  other 
defendants 

T.  Terrdl^  K*G.^  /.  0.  Graham,  and  A.  J.  Walter, 
for  the  plainti^.  —  Defendant  Moseley  infringed 
plaintiffa*  patent i  by  making  and  pntting  on  the 
market  a  cover  which  could  not  be  naed  except  lor 
the  pnrpcjseB  of  the  said  patents,  the  over  being  of 
the  Babatanoe  of  the  patented  combiaationa.  The 
defendant  Moseley  had  committed  an  infrinisement  by 
aelMog  the  oover  to  the  defendant,  India  Kabber  and 
Tyre  Rf^palring  Co,,  which  put  together  the  tnbea 
and  rims,  and  became  a  joint  tort  feasor  in  the 
Utter'a  iofringement*  Moseley  thould  have  enqntred 
into  the  object  a  with  which  the  cover  was  bought. 
A  petaon  who  sells  powdered  zino  with  an  invitation 
to  the  purchaser  to  uae  it  ao  as  to  infringe  a  patent 
for  naiDg  ismc  powder  ti  prevent  oorrnaion  in  ateaoi 
botlera  may  be  restraiued  frooL  so  doing*  Again,  a 
person  who  takea  thfl  pith  or  marrow  of  a  combination 
patent  iaf ringer  the  patent,  though  auch  part  is  not 
ipeoially  ap'^ctfl'^d  in  the  claim «  atnce  a  paten tee^a 
rights  do  not  depend  on  the  wording  of  the  claim  hut 
on  what  is  really  the  invention. 

They  cited  UniUd  Tdephfuie  Co.  w.  DaU,  32  W.  E. 
42S,  25  Ch.  D.  778,  782  ;  hint»  v.  3h<^i  and  Beal,  lo 
Eep.  Pat  Cas*  449  ;  Danhp  Pneumatk  Tifte  Co.  v. 
Nml  47  W.  E.  632,  [1899]  1  Oh.  807. 

Cripps,  JT.a,  Evtt  K.a,  and  0,  Lei^h  Clare,  far 
defeodant  Moaeley, 

MacNaghten,  K.C*,  and  M,  Rornert  for  defendant 
India  Eubb^r  and  Tyre  EeDfttring  Oo*,  contended 
that  plaintiffs*  pateota  had  not  been  infringed  either 
hy  t^e  making  and  aelling  of  the  covers  by  the  former 
defendant  or  by  the  selling  of  them  by  the  latter 
defendant  after  their  manufacture  and  aale  by  the 
former* 

SwiNTEK  EiJjT,  J,*-lt  ia  not  diap^tad  that  the 
defendant,  D^vid  Moseley  &  Sona  (Limited),  was 
making  and  aelHng  outer  detachable  tyre  c  a  vera,  or 
covers  with  a  lining  auitable  for  the  insertiun  of  wires 
in  snoh  a  mannar  that  the  o overs  ae  sold  by  it  were 
adapted  for  uae  in  the  manner  desoribed  in  the 
Welch  patent,  bat  not  necessarily  solely  for  that  pur- 
pose, and  that  it  also  made  and  aold  a  cover  with 
beaded  edgea  which  was  oanable  of  being 
nied  as  described  in  the  Bartlett  patent, 
and  thia  for  a  considerable  period  of  time ; 
the  f^nly  issue  ia  infringement  or  no  infringement 
of  the  plaintiffs'  patents,  and  it  is  alleged  that  the 
covers  oan  only  be  used  in  one  or  the  other  of  the 
patents  and  that  their  mere  aale  infringes  the  patenta 
in  question^  Both  patents  have  be«n  the  aubject  of 
numeroua  decisions  and  I  can  add  nothing  to  the 
construction  placed  on  them*  With  reapeet  to  the 
Weloh  patent  it  is  clear  that  the  invention  oouaisted 
in  a  particular  oomblnation.  [Qis  lordship  cited 
BuTiiop  Pihrnmatic  Tyre  Go,  (Limits)  v.  New  Latikb 
Tffte  Co.,  19  Eep.  Pat.  Gaa.  3S4.  388;  Pnetimatk  Tyrt 
Co,  \LimiM)  V,  Emt  London  Tyre  Co.,  14  Eep.  Pat. 
Cas,  61^,  581  ;  Paeumatk.  Tyft  Co,  (Limited)  v, 
Zeke^ter  Pneam^tk  Ti/re  Co,,  16  E*p*  Pat,  Cat.  531, 
642.]  With  respect  to  the  Bartlett  patent  it  is  also 
clear  that  a  parti oular  oombirtation  is  the  haaia  of  the 
patent  (citing  GoirmuUij  and  Jffftn/  Manufacturing  Co, 
▼.  Nert^  British  Rubber  Co,,  Id  Eep.  Pat.  Cas.  245, 
2H).     It  has  be«a  settled  by  the  Honae  of  Lords  in 


Clarh  v»  Adi^^  2  App.  Caa.  315,  that  there  is  no  in- 
fnngemeDt  of  a  patent  solely  for  a  comhinatioa  unless 
the  whole  is  taken,  and  that  in  order  to  protect  a  sub- 
ordin  ate  integer  it  must  bane  w  and  useful  and  patent- 
able per  se.     Now  it  is  clear  that  rima  usable  in  both  the 
tyres  have  for  a  long  time  been  openly  made  and  sold, 
and,  in  shorty  are  ordinary  articles  of  commerce.     It  is 
alleged  thai  the  defendant  Moseley  hai  infringed  the 
patents  by  aelUng   covers  which  probably  would  be 
used  in  either  the  Welch  or  Bartlett  combination :  bal 
those  combinations  do  not  exhauit  the  possible  pur- 
poses for  which  they  can  be  used.    As  a  matter  of 
Uw,  the  defendant  Moseley  is  not  ioldnging  either 
patent,  otherwise  it  could  not  carry  on  its  trade  of 
manufacturing  rubberi     Selling  for  eiport  ie  la^fd, 
soia  selling  to  licenscRS  of  the  plaintiff i  and   to  siy 
that    the    ultimate    purposes    of    purchasers    might 
infringe  the  pateuta,  and  that  it  ia  the  duty  of  the 
defendant  to  make  inquiry  as  to  the  uses  to  which  the 
covers  ate  to  be  put  by  their  purchasers  is  to  thro ir 
on  it  a  burden  not  required  by  the  law.    The  men 
manufacture  and  sale  of  one  of  the  componant  parts 
is  not  an  infringement  of  the  whole  patent,  notwith- 
standing  the  <lidum  of  Pearson.  J-,  in  United  Tdrphom 
Co.  V.  Dak,  32  W.  E,   428,  2o  Ch.  D.  778,  782,  ihst 
''if  there  was  a   patent  for  a  knife  of  a   patdoulir 
ooustrnofion,  and  an  injuootton  was  granted  reitP'iia- 
ing  a  defendant  from  aeiling  knives  made  aocordiog 
to  the  p*tent,  and  he  was  to  sell  the  component  parts 
so  that  any  schoolboy  could  put  them  together  and 
coo  struct  the  knife,  anrely  that  aale  would  be  a  bre&cli 
of  the  injunction,** 

Mr,  Terrell  laid  streaa  on  Tnnei  v*  Short  <ind  Bmlf 
but  that  case  ia  distinguishable  from  this ;  he  inaittid 
also  that  the  intent  of  the  defendant  w»a  material 
butsinoe  the  defendant  may  lawfully  make  and  sell 
these  covers  it  may  make  and  sell  them  with  any 
intont.  [His  lordship  here  cited  MeOormick  v*  Gra^, 
9  W,  E.  809,  7  H.  &  N.  25,]  Oo  the  point  whether 
a  s«le  of  one  component  part  iafringe«  an  entirs 
combination  it  is  quite  clear  that,  in  the  oase  of  a 
combination  patent,  it  is  only  the  combinatioiu 
claimed  that  may  not  be  used,  the  other  elementary 
combination  may  be  nsed  unless  it  ia  within  tfas 
purview  of  the  claim  (citing  Tomnsewi  v.  Htxttmik 
12  Gh.  D,  83 If*;  Syk^  r.  HowoHh,  27  W.  R.  Dig*  147, 
12  Ch,  D.  768  ;  and  distinguishing  Dunlop  Pnfumsik 
Tyre  Co,  v.  Neal,  47  W.  B.  032,  [1899]  L  Ch,  8flT> 
With  respect  to  the  India  Eubber  aud  Tyre  Compauf 
the  plaintiff's  proof  haa  entirely  failed  to  meat  Mi 
allegationa.  '^^ 

Action  dismiisei  irith  coiU, 

SoUdtira.  J,  B,  ^  F.  Purchaie;  Gregory,  Bom* 
dige,  ifc  Ramkt  lor  Woodcock^  Maonhester, 


Got  SO. 


Prob,  Div.  &  Adm,  Div.  l 

Divoroe.  f 

CoKSTAirrtjnBi  i^.  OoifflTi.H*rmiDi  anb  Lanom.  (*1 

DiJforc^—AdtiUerif  of  petkiontr— Statutory  ditcrdiM— 

Cotidud  cooiiuci tig— Matrimonial    Causu   w4ct,  WT 

(20  1^21  Vkt.  c.  85),  a,  31, 

The  Court  htld  that  if  a  wife  Uawa  Aar  hmlmd 
bimuMe  »he  has  transferred  her  afectiont  to  another  msn*  t 
and  h^  huiband  is  aware  that  that  k  the  caaae^  and  h$l 
thereafter  €(mmiU  adultery,  «uch  maduct  in  th*  tcifi^ 
conduct  eondacing  V>  the  hushajid'^9  admltery ;  tmi 
t^jocrcimny  its  dkcretion  under  stdion  31  o/  *^e  IMvtftt 
Act,  IS&7,  it  farthtr  hdd  that,  in  the  circttnutanm  ^f 
tht  Cftse^  it  wtiajuatijkd  in  grantitig  the  huibaHd  a  4t^^^ 
nisi  for  ditaoluiion  af  inarriage* 


{a.)  Eeported  by  OwTNNB  Hai.l  "Eaq,, 
at-Law. 


BarnsfePT- 
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HlOH  COTJKT. 


CoiriTAim^iDz  «,  OdireTANTDOiti  avd  Luros^ 


HlOE  COITBT. 


The  petitioner,  Demetriiw  Sophodei  Oonetantinid^ 

? rayed  for  a  decree  diBwolving  hit  mamaijs  with 
alia  Confftaatirniii^  »Je  HtUi,  Ofi  the  Rroniid  of  her 
bigi^my  and  adultery  with  Dr*  Hatiry  Williiini  Lanoe, 
igiUnflt  whom  daaiag«s  were  claimed. 

The  reipondent  and  oo-reapondeat  denied  the 
chiLTgei  and  the  raapondeot  further  alleged  that 
before  she  married  the  o corespondent  at  Sionx  FallSfc 
Mi&nf^haha,  tj.8.4*,  she  had  obtained  a  decree  for 
the  dissolntion  of  her  mamage  with  the  petitioner  in 
the  court  of  the  city  of  Sionx  Falli* 

The  respondent  oounter^ charged  adultery  againit 
the  petitioner  with  a  woman  named  Madame  Lester, 
otherwise  Blitz,  at  Osteudt  which  charge  waa  also 
demed« 

Lamon  Walt^nt  K^C,  and  FrU$tUij  were  lor  the 
petitlonflr, 

Btargram  Dmm,  JL£7.,  and  Barnard,  for  reBpoadent* 

Eldon  M(xnkeit  K.C*^  and  Uaaellf  for  the  oo^reepoii- 
dentt 

In  the  reenlt  the  jury  found  that  the  respondent  and 
oo-ifipondent  had  committed  adiiltery,  and  that  the 
petitioner  had  committed  adultery,  and  they  aaseased 
the  damages  at  £2o,000,  Ttie  petitioner  prayed  the 
eeurt  to  exercise  its  dUcre^ion  under  section  31  of  the 
Hatriuionial  Cauees  Act,  1357. 

The  follow! npr  caies  were  cited  in  the  oourae  of 
arguizieQt:  McCord  v,  McCord,  3  P*  A:  D,  237; 
Murgan  v«  Morgan^  1  P,  &  D,  64-4 ;  Qroa%mwr  r. 
QrQ9venGr,  34  W.  B*  HO  *  Ghode  v.  Goodt,  2  Sw.  &  Tr, 
253:  CoUim  w.  CfdUns,  9  P<  D,  231 ;  and  Cokman  r. 
Cot^miian,  1  P.  &  D.  BU 

The  facts  are  fully  stated  in  the  following  judgment. 

J^inrEf  P.,  said ;  In  this  case  adultery  was  proved 
to  ha're  been  committed  by  both  the  petitioner  and 
the  respondent ;  and  the  questioii  is  whether,  in  the 
exerdie  of  the  discretion  vested  in  me  by  section  31 
ol  thjs  DiToroe  Act  of  1857,  I  ought  to  pronounce  a 
deoree  a^nst  the  wife*  The  facts,  so  far  as  they  are 
material,  are  as  follows :  The  parties  were  married  on 
the  26th  of  October,  li^S9,  and  made  the  acquaintance 
of  the  co-respondent  in  18U6»  Before  that  time  the 
husband  and  wife  had  lived  on  terms  of  great  affec- 
tion  ;  but  in  the  autumn  of  that  year  the  respondent 
and  CO -respondent  met  in  the  country  at  the  house  of 
her  father,  whose  medical  adviser  the  oo-reapondent 
was  ;  and  when  the  hosband  returned  from  a  visit  to 
Switzerland  in  October,  1890,  a  marked  coldness  waa 
exhibited  by  the  wife  towards  the  husband,  and 
matrimonial  intercourse  was  refused  by  her.  The 
wife  left  her  husband  and  went  to  Ireland  in  1897, 
dearly  with  the  intention  of  never  retaming  to  him. 
In  December,  1899,  the  huibund  obtained  a  decree  of 
judtciat  separation  on  the  ground  of  desertion,  the 
wife  tffarmg  no  real  defence*  In  February,  1901, 
she  w^it  to  Sioux  Falls,  in  the  State  of  Bahofa, 
U.S.A.,  and  so  commenced  what  was  no  doubt 
a  reeidence  intended  to  qualify  for  a  divorce 
under  the  law  of  that  State.  @he  obtained  such  a 
^Tonse  in  February,  1902,  and  almost  immeiiiEitely 
after  married  the  co-respondent^  who  had  joined  her 
m  Dakota*  and  thenceforward  cohabited  with  him. 
It  was  proved  that  in  July  and  August,  1901,  and 
also  1902,  the  hut^uand  committed  ^ultery  with  a 
woman  of  loose  character*  From  the  facts  proved  in 
tb«  case  I  draw  the  following  conclusions  i  (1)  That 
when  the  wife  IM  the  husband  in  1897  she  did  so 
because  she  had  transferred  her  affections  to  the  co- 
respondent, and  the  petitioner  believed  this  at  the 
time;  (2]  that  tbe  hosbaod's  misconduct  did  not 
oanse  or  ooiidcoe  to  that  of  the  wife,  inasmuch  as, 
without  inferring  any  act  of  adultery  on  her  part 
before  the  marriage  with  the  co-respondentp  as  no  > 


snob  adultery  was  either  direcily  proved  or  charged » 
there  can,  I  think,  he  no  doubt  that  at  least  when  she 
went  to  Dakota  in  February,  190!,  and  probably 
some  time  before,  the  was  contemplating  an  American 
divorce  from  her  husband  aud  consequently  a 
marriiige  to  and  sdnltery  with  the  co-respondent; 
(3)  that  the  wife^a  conduct  in  leaving  her  husband 
iu  order,  aft^^r  ao  interval,  to  commit  adulter 
with  the  00 -resp indent t  may,  in  the  sequence  of  events^ 
have  caused,  or  conduced  to,  the  adultery  of  the 
husband.  How  far  it  did  so  I  shall  presently  consider* 
In  Hymona  v.  Sjjffwm,  [1897]  R  167.  45  W.  :R, 
Big,  46, 1  had  occasion  to  consider  the  exercise  of  a 
discretion  under  section  31  in  a  snit  by  a  wife  against 
a  husband,  in  which  it  was  proved  that  the  husband 
had  committed  adultery,  and  that  the  wife  had  sub- 
sequently committed  adultery,  aud  in  which  it  was, 
as  I  held,  alio  shown  that  the  husband  by  his  wilful 
neglect  or  misconduct  had  cause  J,  or  ooadueed  to, 
the  adultery  of  his  wife.  In  that  case  I  thought  It 
my  duty  to  conaidcT  carefully  the  ttrms  of  the  Act 
and  the  authorities  b sarin g  on  it ;  and  in  the  result  I 
held  that  the  wife  waa  not,  by  reason  of  her  adnltery, 
disentitled  to  a  decree  diaaolving  her  marriage*  I  do 
not  think  it  necessary  in  the  present  instance  to 
repeat  the  various  considerations  which  I  stated  on 
that  oeoasion.  But  the  v^^ry  able  argument  of  Mr» 
Lawson  Walton  having  Ifjft  on  my  mind  the  impression 
that  the  present  case  was  govt^rued  by  Symons  ▼. 
Symons^  1  reserved  my  judgment  in  order  that  I 
might  carefully  reoonsider  that  case  and  the  numerous 
authorities  relating  to  the  matter.  It  is  not,  I  think, 
desirable  to  allow  ourselves  to  dwell  exolnsiveiy,  or 
even  principally,  en  these  authorities*  The  question, 
after  all,  is  one  of  the  effect  to  be  given  to  the  pro- 
visions of  section  31  of  the  Divoroe  Act  of  18o7,  and 
the  state  of  the  law  in  view  of  which  that  section  was 
enacted.  There  can  be  little  or  no  doubt  as  to  the 
object  of  the  Legislature  in  cocferring  the  discretion 
which  is  permitted  by  that  section.  Before  the  Act 
of  1857,  the  Eeclf^iiaaticel  Court,  with  regard  to  divorce 
a  TuejiBa  et  tkoro^  in  oases  of  mutual  misconduct, 
held  fast  by  the  maxim  of  the  canon  and  aUo 
the  civil  law  :  **  Virt*  aUpie  uxore  invkem  aecmnB- 
tibust  mmam  repudU  dediait  utrumque  pronun- 
tiaitivi  (M:  id  iia  accipi  debet  ut  ea  kije  quam 
amho  cotUempiertint  n&aier  ma^Ucftur  ;  paria  enim  delida 
muttui  p^mione  diuotvantur  "  (Digest,  24,  3,  39),  How 
rigidly  the  Ecclesiastical  Courts  adhered  to  this 
principle  may  be  gathered  from  the  case  of  Otway  v. 
Oiwaij,  13  P,  D,  141,  37  W,  R,  Dig,  84,  in  the  Court  of 
Appeal,  Tbe  case  of  Prcd^  v.  Proctor,  2  Hagg.  C.  292^ 
decided  in  1819,  contains,  in  the  judgment  of  Sir 
William  Soott»  a  complete  exposition  of  the  law  of  the 
Badesiaatical  Conrts  on  this  subject,  and  makes  it 
clear  that  those  courts  proceeded  on  the  fixed  and 
almost  mechaui&al  principal  of  compensation  or  set" 
off,  and  did  not  at  all  regard  the  special  circumstancei 
of  individual  oaies,  I  have  pointed  out  in  Bf/mma 
V,  BifmonA,  [1897]  P.  lC7^17o,  that  the  House  of  Lords 
took  a  very  different  coursei  and  always  inquired 
into  the  conduct  of  a  petitioner  seeking  a  divorce, 
refusing  relief  if  it  was  shown  that  there  had  been  on 
his  part  a  want  of  due  core  and  csution.  I  oame 
then  to  tbe  conclusion  to  which  I  now  adhere,  that 
tbe  intention  of  the  Legislature  was  to  correct  the 
over-rigid  procednre  of  the  eccle*i«tiosl  courts,  and 
in  preference  to  follow  the  more  elastic  and  juster 
procedure  of  the  House  of  Lords ;  and  with  this  in- 
tention they  conferred  a  diacretiou  on  the  court  with- 
out imp  losing  specifically  any  limitation  or  other  direc- 
tions with  regard  to  its  exercise.  It  is  quite  true  that 
in  Moryan  y,  Morgan,  I  P,  &  D.  664,  Lord  Penzance 
used  laaguage^  repeated  with  approval  in  subsequent 
cases  by  Sir  James  Hannen  and  J!^.  Justice  Butt,  which 
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baa  be«&  cotiiidered  toimpoae  spaoial  raatriotionB  on  tha 

diioration   of  tlie  oanrt  and  to  render  it  imperative 
in  ever  J  oaee  to  proceed  on  some  specific  priaciple* 
But  I  thtnk  that  these  reatriotiani  are  mora  apparant 
thafi  real.     If  it  is  remembered  that  the  oauaes  for 
which  the  court  may  id  the  exerciae  of  its  discretion 
allow  A  divLirce,   not mthatan ding  misconduct  hj  a 
petttioneri  are    to    be    tak@a    in    oombinatioD,    and 
aocordiug  to  their  eeveral  degreei  of  fcrcei  and  alao 
that  the  liflt  of  sueh  cauxaa  is  not  a  dosed  book,  but 
may  be  extended  as  oocasion  ari^Ba^   I  think  that  tha 
expreHBioDs  used  by  the  learned  judges  whom  I  have 
mentioned  will  be  ae@n  not  to  amount  to  more  than  an 
emphatic  asiertion  of  the  grounds  on  which  and  the 
manner  in  wMub  a  judicdali  aa    oppoeed  to  an  arbi- 
trary, discretion  should  in   any  and  every  case  be 
exercised.    It  is  not,  I  think,  easy  to  undeTstand  why 
the  Lvgislatnre,  having  determi&ed  to  abrogate  the 
fixed  rule  of  the  Ecdedaatical  Court«,  atill  thought 
it  desirable  to  maintain  the  refusal  of  a  divorce  to 
petitioners    guilty    of  misconduct,  and  to  insist    on 
retainiog  within  the  bonds  of  matrimony  twoperaona, 
both   of    whom    have   proved    unmindful    of    their 
marriage  vows ;  and  therefore  it  is  difficult  to  coci^ 
jecture    with    auy   confidence    the   principlea    upon 
which  Uie  Legialature    intended  that  judges  Bhould 
act    in    the     exercise  of    the    discretton    conferred 
on   them,    of    the    nature   of    which    principlea    the 
Legrislature  abstained    from   giving    any   indication. 
I  think,  therefore,   one  can  find  guidaoee  only  by 
reference  to  general    principles  of  juatice;    and  no 
principles  of  justice  in  regard  to  this  matter  teem  to 
me  clearer  than    these ;   firit,  that  a    petitioner  by 
whom  adultery  has  been  committed  should  not  be 
allowed  to  obtain  a  divorce  if  such  adultery  in  any 
aerioue  degree  oontj^ibuted  to  the  misconduct  of  the 
respondent;      and,     secondly  ^     that    a    reepondent 
should    not    be     allowed     to    avoid     the    conse- 
quenoee  of   proved   mia<^nduct  by   putting  forward 
an  act  or    acts    of   misconduct   on   the  part  of  the 
petitioner  for  which  the  respondent   was  himself  or 
herself  in  any   serioua  d*»gTee  reiponsible.     To  hold 
Otherwise  would  be  to  aUow  a  wrougdoer  to  profit  by 
wrongdoing,     I  have  no  doubt  that  the  Legislature 
intended  that  the  court  ahould  act  on  these  printiiples, 
whether  or  not  it  intended  that  the  court  ahould  act 
on  any  other  principles.     On  these  grounds  I  had  co 
hesitation  in  Symons  v.  S^mom  in  oouiing  to  the  con- 
clusionf  to  quote  the  headnote  in  that  case,  that  '*  the 
circa mstaucea  to  be  considered  by  the  court  in  exer* 
ciaiuf^  its  discretion  under  sectit^n  ^1  of  the  Divorce 
and  Matrimonial  Canaes  Act,  1S57.  to  grant  a  divorce 
to  a  wife  who  has  been  guilty  of  adultery,  include  the 
case   of  the  huaband  causing  or  conducing  to  ber 
adultery  by  bis  own  wilful  nejtjlector  misconduct."     I 
do  not,  of  course,   for^t  that  in  Iltihe  v.  HuUe  and 
Ttivcnor,   2  P*  &  D,  2o9,  when  the  adultery  of  the 
petitioner  was  oommitted  after   the    decree    nUi,   it 
might  in  the  above  view  have  been  contended  that 
the  divorce  ahould  be  allowed  because  the  adultery  of 
the  petitioner  was  probably   caus«'d,  in  some  degree, 
l>y  the  adultery  of  the  respoodee  t     But,  in  fact,  no 
such  point  was  raised,  the  petitioner  being  content,   I 
presume,   to  r«*ly  on  the  argumoiit  that  miaconduct 
after  decree    niai    was  not    miscouduct  during   the 
marriage    within    the    meaning    of     the     31st   sec- 
tion.   I   am   of  opinion   that  the  present  oaie  ia  in 
law   governed    by  Bymont  t,  S^rruym,      I  am  quite 
nnable    to    acct'pt    the    argument    pressed   on    me, 
espeeiaUy  by  Mr.  Barnard,  that  a  husband  and  a  wife 
are    in    a    differFnt    position  of  responsibility  each 
to  other,   and  that  a  guilty  wife  ahfiuid  be  entitl«<d 
to  escape  a  divorce  on  account  of  misooudnct  on  the 
part  of  her  husband,  even  if  she  aetnally  and  directly 
«ansed  it,    Ko  donU  the  case  of  a  wife's  going  so  far 


aa  this  is  improbable,  though  not  inconoetvabla ;  sod 
no  doubt  also  the  cases  in  which  a  husband  has  hmi 
allowed  a  divorce  in  spit  a  of  adultery  by  bim  ara 
extremely  rare.     But  in  principle  I  must  decliue  to 
draw  any  diatinction  between  the  reepouHibility  of  tlia 
aexes  in  this  respect,  aud  I  know  of  no  authority  ht 
doing  so.    The  law  therefore  appears  to  me  des;. 
But  there  remains  the  question — whether  on  the  faoti 
it  is  shown  in  the  preeont  caic  that  the  respcndeLl 
conduced  to  the  adultery  committed  by  the  petiticDer. 
I  think  that  the  verdict  of  the  jury  goes  a  long  wuy 
to  decide  this  question ;  because  they  could  tiot  have 
given  the  deciaioa  they  did  unless  they  were  satiifitd 
that,  when  the  respondent  left  the  petitioner  in  1^7, 
she    was    already   undar    the  influence  of    the  oo- 
reapondent  and   had  in  fact    then    transferred  her 
abaction  to  him*     But  I  do  not  think  I  am  bound 
by  the  decision  of  the  jury  in  this  matter^  though 
I  agree  with  it.     And»  forming  my  own  opinioa,  1 
cannot  for  a  moment  doubt  that  the  patitionet  wii 
quite  right  in  what  be  told  us  was  his  belief,  that 
his  wife  had  yielded  to  the  co-reipondenfc,  whether 
to  the  extent  of  actual  adultery  or  not   I    do  not 
pause  to   consider,  before   his   return   from  GreciSTB 
in  Octobfr,  1896,  and  that  when  she  deserted  him  m 
1897  she  was  unfatbful  to  him  in  heart  and  iutention, 
though   perhaps  not  then  in  person .      Under  tbeu 
oircumstaucei,  did  the  wife^s  conduct  conduce  to  the 
subsequeDt  adultery  of  the  husband  ?    I  have  iu  Spig« 
v,  Symje,  [190O]  P.  180,  48  W.  E,  Dig.  o6>  and  I  thiuk 
also  in  other  caaea,  repudiated,  as  emphatically  la  1 
could,  the  auggestion  thst  a  wife  who  refuses  directly 
or  virtually  by  desertion  the  matrimooial  rights  of  her 
husband,  thereby  juatifiaa  him  in  committiugadaltsry, 
or  can  properly  be  said    to  causa    hia  so    doing  % 
such  refusal.     But  when  a  wife  not  only  leaves  bsr 
huaband,  but  does    so  becauae   aha    has    transfemd 
her   affeotions   to    another    man,    and   her  huiband 
b^lievea    this  to    be  tha   caie  and    is  right  in  hU 
belief,    I   cannot  bring  myself  to  aay  that  the  hsi 
not  conduced  to  misconduct  on  his  parL     What,  id 
fact,  has  she  done  P    Bha  has    shattered  his   ideali 
of  the  purity  of   womanhood  and  of  hie  wife.    She 
has  set  htm  a  glaring  example.       She  has  depiital 
him   of    what    is  to    most   men   the    stroDg«it,  to 
soma    men    probably   the    only,    safeguard  of  their 
virtue,     respect     for     the     mutual     obligaiioni   d 
married  life  and  respect  for  the  women  whoae  \o^ 
and    honour   and   happiueea   are    in    their    kefpiog- 
After    the    Teapondeat    left    the    petitioner— for  lO 
reason «  as  I  believe,  except  her  intention  to  be  tm- 
faithful  to  him— I  do  not  think  ihe  can  be  heard  to 
say  that  she  is  not  in  a  very  serious  degree  ratpooiihle 
for  the  miiconduct  of  her  husband  afterwards — sad, 
it  is  to  be  remarked,   it  was  apparently  a  long  im« 
afterwards,    when  all   hope   of    recoocjUation   mttit 
have  vaoished— falling  a  victim  to  tha   wO«i  ci  i 
professional  seductresa.     In  this  case  I  do  not  thlo^ 
it  necessary  to  r^ly  on  a  point  pressed  on  me,  thMt 
unteda  a  divorce  be  granted  the  pecuniary   relationi 
of  the  hue  band  and  wife  cannot  be  adjusted,  and  th# 
larg«  property  of  tha  wife  will,  in  whole  or  part,  it^ 
into  tha  hands  of  the  **  seducer.*'     No  such  prindpl* 
bat  everi  ao  far  aa  I  know,  bean  inToked^  and  t  ^ 
not  diacuSB  it  now  \  but  I  do  not  with  to  aay  that  ifl 
a  future  case  it  may  not  be  admissihle.     On  the  whole, 
therefore,  I  am  of  opinion  that  this  is  not  a  case  m 
which  I  ought  to  refuse  to  the  petitioner  the  relief  lo 
which  his  wife's  infidelity  h  as  entitled  him,  and  thfn 
will  be  a  decree  nisi  with  ccsta* 

Solicitors  for  the  petitioner,  Hollam*,  Btm^  Cwtar^f 
Solicitora  for  the  respondent  and  oo-reipond«ti 
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(England!.  I  Aug.  6.  1903. 

BWI*LFA     A3fD    MERTBTR    DABE    StSAJ«    CoiJiDEBIES 

fu.    PONTYPELDD    WATEKWOBKS   Co*   (o.) 
Lands    Clauses   Act^Uomj^nsatim — Notice  lo    ir«af — 
Colliery "Omner  to  l^ve  ccal  unworhed—Suhs^qtieni  rise 
in   prite   of  coal— Basts   of  oA^Uimtnt — Wui&rworlc^ 
aiauMU  Act,    1847(10  *f*  11    Vid,  c.    11),  u.^,  22, 
I  ond  25. 
^   Where  a  noti(^  to  treat  hat  been  gitmn  under  the  Lands 
Ctaute^  ^<*i   1846,  for  the  tmssasment  of  compensatmti 
paifohU  in  reipeci  of  certain  seams  of  coat  which  a  imter- 
wcrkB  emixiny  rm^uires  ihe  coal  oivner  fci  ham  unworh'edt 
the  ar&i#rwtor  i$  efititkd  to  tak^  into  cousitleration,  in 
cunMtn^  aomjjensaUon,  a  rise  in  the  value  of  coal  w^AicA 
Aa«  taken  place  subsequently  io  the  notice  to  treats 
Decinon  of  the  Court  of  Appeal   (50  IF-  R.  627, 
[1902]  2  K.  B.  135)  rtversed. 
Appeal  from  &n   otder  of  tbe   Court   of   Appeal 
(^0    W.  B.   627,    [1902]    2    K.   B,    135)    (Yaughan 
Williams,  Bomer^  tind  Mathew^  LtJJ.),  which  reversed 
that  of    the    King'i    Bench   Dividoa    (Ridley    and 
Phiilimore.  JJ.)  (50  W*  B.  135,  [l&Ol]  2  K.  B.  708). 

I  where  the  award  fttat^  in  the  form  of  a  apaoial  oas>3 
it  pat  out  at  length. 
The  facto  are  given  in  Lord  MacDaghten*«  judg- 
mentp 
Cpjohn,  K*0*i  and  W^  D,  BmaoHt  for  the  appeUants. 
— Tliis  is  not  a  oaie  of  a  purobase  of  the  coal :  Great 
yorihern  Hailumf/  v.  Inland  Revenue  Commlmomrnt 
49  W*  B.  261,  [IfJOl]  1  a  B,  416.  The  compensation 
■honld  be  what  the  mine- owner  would  have  received 
il  he  had  been  allowed  to   work  the  ooal. 

Smith  V,  Oreat  Western  Railway,  3  App,  Cai,  165, 
waa  referred  to, 

Bal/our  Browne,  KX**,  and  Trevor  Lemii  {Francis- 
H^illianu,  KX\t  with  them),  for  the  respondent*, 

Uj^ohn^  K.U.,  replied. 

The  Hou3£  took  time  for  oonaideration. 

Earl  of  Halsbuby,  L.G.— I  think  in  tbifl  oase  that 
Phillimore,  J.^  etated  the  question  for  debate  with 
perfect  acouracj  when  be  said  that  '^the  true 
inquiry  here  is  not  of  the  value  of  the  coalfield  or 
what  the  value  of  the  coal  is,  but  what  would  the 
colliery  company,  if  they  had  not  been  prohibited, 
have  made  out  of  the  coal  during  the  time  it  would 
have  taken  them  to  have  got  it/' 

It  waa  not  a  purchase  of  the  ooalt  nor  in  it  analo- 
gous to  a  pur  chase  of  the  coal*  It  is  what  it  is^  and  Lt 
appears  to  me  that  considering  what  it  is  1  think  thn 
qaestion  pTOpounded  is  solved  by  the  statement  oi 
what  it  itf«  II  it  were  a  purchase,  the  rights  and 
limbyitieBi  and  promts,  if  there  were  any,  would  pap  a 
to  tho  pniebaser,  and  its  value,  with  all  its  possibili- 
tiea»  would  pats  at  the  time  the  notice  to  treat  was 
given  I  but,  if  the  qu^«tion  is  that  which  I  thiuk  it 
wmt  ^en  the  person  who  had  to  make  the  calcula- 
tion  of  what  was  the  compensation  ought  to  bare 
arrived  at  the  sum  which  experience  has  now  shown 
to  be  the  correct  amount.  It  is  true  that  he  probably 
woi^d  not  have  be«n  able  to  arrive  at  that  sum  accur- 
ately, but  he  ought  to  have  calculated,  upon  such 
material  as  he  had,  what  would  be  the  true  sum.  He 
ought  to  have  considered  the  possible  rise  or  fall  of 
priow^  but,  as  I  have  said,  he  probably  would  have 

(d,)  Eeportedby  C,  H.  Graftow,  Eiq*,  Barrister- 
at-Law» 


mftdftft  mktakt.  We  now  know  what  would  haye 
be«n  the  true  sum,  aud  the  proposition  baldly  stated 
appears  to  be  that,  because  yon  could  not  arrive  at  tha 
true  sum  when  the  notice  was  giveUj  you  should  shut 
your  eyes  to  the  true  sum  now  you  do  know  it, 
because  yon  could  not  have  guessed  it  then. 

It  is,  of  ooiufie,  only  an  accident  that  the  true  sum 
can  now  be  ascertained  with  precision ;  but  what  does 
that  matter  ?  It  seems  to  me  that  the  whole  fallacy 
of  the  contention  that  you  may  not  look  to  the  facfai 
that  have  occurred  rests  upon  the  false  analogy  of 
a  sale*  I  am  ol  opinion  that  the  analogy  is  a  false 
analogy,  and  I  move  that  the  decision  of  the  Court 
of  Appeal  be  reversed  and  the  original  judgment 
restored,  and  that  the  respondents  pay  to  the  appal* 
lants  the  costa  both  here  and  below. 

Lord  Macnaohten'*— ^TMs  is  a  qaestion  of  compen- 
eation  under  the  Waterworks  Clauses  Act,  1847. 
The  appellants  are  mine^owners.  They  are»  in  fact« 
lessees,  but  the  term  granted  was  long  enough  for 
working  out  all  the  minerals  comprised  iu  the  lease. 
In  reply  to  a  notice  under  section  22  of  the  Act  of 
1847^  Uie  respon dents,  by  notice  in  writing  dated  the 
16th  of  October,  189S,  required  the  appellants  to 
leave  un worked  a  seam  of  coal  lying  under  a  parcel 
of  land  about  five  and  three-quarter  aores  in  extent* 
On  this  notice  the  parties  went  to  arbitration^  but 
owing  to  delays,  for  which  neither  party  was  to 
blame,  proceedings  under  the  reference  did  not  oom- 
mence  until  June,  1900,  The  arbitration  was 
tiuished  on  the  Ist  of  February,  1901,  and  on  the  2Sth 
of  April  following  the  arbitrator  stated  his  award  in 
the  form  of  a  special  case.  The  material  paragraphs 
in  the  case  are  as  follows  :  **  9*  Coal  rose  in  value  sub- 
sequently to  tiie  date  of  the  said  notice  of  the  15th 
of  October,  1898,  10.  •  •  *  the  coal  company 
ol  limed  that,  in  consequence  of  such  riiCt  the  com- 
pensation to  be  paid  by  the  waterworks  company 
should  be  assessed  not  on  the  baais  of  the  know- 
ledge *  #  i  possessed  at  the  data  of  the  said 
notice  of  the  loth  of  October,  1S98,  which  basis  is 
hereinafter  called  '  the  first  alternative,*  but  on  tht 
basis  of  the  knowledge  which  was  subsequently 
acquired,  which  last-mentioned  basis  is  called  '  the 
second  alternative/'*  The  arbitrator  found  that, 
according  to  the  first  alternative,  the  compensation 
payable  was  £2,950 ;  according  to  the  second,  ^6,650. 
The  Divisional  Court  held  the  appellants  entitled  to 
the  larger  sum^  The  Court  of  Appeal  reversed  this 
decision.  They  held  that  the  appellants  were  only 
entiUed  to  the  lesser  sum — that  is,  a  sum  assessed 
according  to  the  first  alternative. 

The  statement  in  the  special  case  as  to  the  riis  in 
the  value  of  coal  seems  to  require  a  little  further  ex- 
planation. There  is  no  dispute  as  to  the  facts.  It 
was  stated  by  the  appellants  and  not  disputed  by  the 
respondents  that,  but  for  the  notice  given  by  the 
respondents,  the  co^  in  the  protected  area  would 
have  been  reached  about  June,  1900,  aud  would  have 
been  worked  out  in  about  two  years  from  that  date, 
The  appellants  gave  evidence  before  the  arbitrator  to 
pcove — first,  the  tonnage  of  coal  in  the  protected  area 
that  would  have  been  brought  to  bank  within  each 
consecutive  period  of  three  months;  secondly^  the 
cost  aud  expense  of  getting  that  coal ;  and  thirdly, 
the  market  prices  current  during  each  period  in 
respect  of  such  coal.  The  appellants  alsM  gave 
evidence  to  prove  that  at  the  time  when  the  rise  in 
price  came  they  would  have  been  in  a  position  to 
make  forward  contracts  for  the  delivery  of  the  whols 
nf  the  co^  within  the  protected  area,  and  would  thus 
have  been  enabled  to  secure  the  full  benefit  of  ths 
rise.  It  was  contended  by  the  respondents  that  the 
arbitrator  ought  to  have  rejected  this  evidenoe  alto- 
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gtoUifiiri  and  to  have  hmn  guided  in  making  liis  ^wafd 
•dlelj  by  facts  and  circumstaBO«a  known  at  th«  date 
of  tha  notice  of  tlie  15th  of  October,  1S08,  andmcb 
inferencea,  if  any,  aa  to  the  probable  eourie  of  future 
eyeuts  as  experts  (if  a3;perts  there  he  in  such  matters) 
pould  properly  have  driiwii  at  the  date  of  the  notice, 
Buppoaiog  them  to  be  nnbiasied  and  unprejudioed  in 
their  forecast  by  knowledge  of  what  actually  did 
ocour.  That  ^aw  was  adopted  by  the  Court  of 
Appeal. 

The  question  turns  on  three  sectioDi  of  the  Watsr* 
works  Clauses  Act,  1S47»  as.  6,  22.  and  25.  These 
sections  covei'  muoh  the  same  ground.  They  are  to  b© 
rea<i  together ;  and  if  any  defect  or  obaeurity  be  found 
in  any  one  recourse  is  to  be  had  to  the  whole  series  of 
enactmenta:  See  Smith  v.  Great  IVtst^m  Railway. 
Section  6  requires  the  undertakers  to  make  **fiill 
compensation^'  for  the  value  of  lands  used  for  the 
purpose  of  their  special  Act,  and  for  all  damage  sns- 
tuned  by  reason  of  the  exercise  of  the  powers  Tested 
in  them  by  the  special  or  any  general  Act,  It  also 
peovidee  by  reference  to  the  Z»ands  Clauses  Consolida- 
tion Act,  1845,  for  the  adjastment  of  compensation 
and  the  enforcement  of  payment.  Section  22  enacts 
that  if  a  mine-owner  desires  to  get  the  minerals  lying 
under  the  property  of  the  undertakers,  or  within  the 
prescribed  distance  from  their  works,  he  is  to  give 
thirty  days'  notice  before  commencing  to  work,  and 
then,  where  danger  is  apprehended,  the  undertaken 
may  by  counter-notice  prevent  worling  within  a 
upecified  area  on  the  terms  of  making  compensation. 
In  the  absence  of  agreements  compensation  ii  to  be 
made  ^' as  in  other  cases  of  disputed  compensation/' 
Section  25  provides  for  payment  by  the  undertakers 
of  ^  *^  expenses  and  losses  '*  occasioned  by  the  exer* 
cise  of  their  powers  ai  well  as  payment  for  any  mines 
or  minerals  not  purchased  by  the  undertakers  which 
cannot  be  obtained  by  reason  of  making  and  maintain- 
ing the  works  or  by  raaaon  of  apprehended  injury 
from  the  working  of  such  mines  or  minerals  ;  and 
again,  in  regard  to  the  question  of  compenflation, 
reference  is  made  to  the  Lands  Clanses  ConsoHdatiou 
Act,  I  oannot  find  in  this  group  of  seetions  any  pro- 
vision or  even  any  fliig(j;eation  to  the  effect  that  a  line 
is  to  be  drawn  at  the  date  of  the  counter-notiae,  and 
that  all  that  ocours  after  that  date  is  to  be  aa  if  it  had 
never  happened. 

It  appeam  to  me  that  the  case  put  forward  on  behalf 
of  the  respondents  is  based  on  &  false  analogy.  The 
counter-notioe  by  the  undertakers  following  a  notice 
of  the  mine- owners  under  section  22  does  not  operate 
to  make  a  contract  or  to  transfer  property*  It  if  not 
even  a  step  towards  a  contract  or  a  step  towards 
eiipropriation.  The  undertakers  acquire  no  property 
in  the  minerals.  The  property  remains  where  it  was. 
The  mine-owner  is  prohibited  from  worHng,  and  the 
undertakers  are  bound  to  make  full  compensation. 
This  is  aD.  If  the  question  goes  to  arbitration  the 
arbitrator's  duty  is  to  determine  the  amount  of  oom- 
pensation  payable.  In  order  to  enable  him  to  come 
to  a  just  and  true  conclusion,  it  is  his  duty,  I  think,  to 
avail  himself  of  all  information  at  hand  at  the  time  of 
making  Lus  award  which  may  be  laid  before  him. 
Why  should  he  listen  to  conjecture  on  a  matter  whioh 
has  become  an  aooomplished  fact  ?  Why  should  he 
gnees  when  he  can  calculate 't  With  the  light  before 
him  whv  ihould  he  shut  his  eyes  and  grope  in  the 
fiftf^v  ^    Tbe  mine -owner  prevj^nted  from  working  his 


dark  : 


minerals  is  to  be  fully  compensated— the  Act  says  so. 
That  means  that  as  far  as  money  can  compensate  Mm 
he  is  to  be  placed  in  the  position  in  which  he  would 
have  been  if  he  had  been  free  to  go  on  working*  Here 
it  has  been  proved  to  demonstration  that  if  he  bad 
not  been  interfered  with  be  would  have  made  between 
£5,000  and  X3,O0O.     I  oamiot  understand  upon  what. 


principle  it  is  maintained  that  he  should  be  cotiteiit 
with  half — ^and  that  half  is  full  compensation. 

I  think  the  appeal  ought  to  be  allowed,  and  tke 
judgment  of  the  Divisional  Court  reitored,  with  coiti 
here  and  below. 

Lord  Shand  has  asked  me  to  add  that  he  concoit  iE 
this  opinion, 

Lord  EOBERTSON*— The  following  propoiitioas  in 
law  seem  to  be  perfectly  dear :  The  coal  in  qaertitm 
was  not  taken  and  acquired  (and  oould  not  be  tskea 
and  acquired)  by  the  rf  spondents ;  but,  on  the  con- 
trary, remained  the  property  of  the  appellants,  jUtsr 
the  notice  of  the  16th  of  October,  1898,  the  appeUMiU 
were  disabled  from  working  the  coal.  The  reiulting 
pecuniary  obligation  on  the  respondents  was  to  pay 
oompensation  to  the  appellanta  for  being  thus  pif- 
y^ited  from  working  the  coal.  It  follows  that  what 
is  due  to  the, appellants  is  not  the  price  on  a  traniac* 
tion  of  sale,  but  compensation  for  a  oontimziuf 
embargo  on  working.  The  sum  to  be  paid  would thui 
be  whatever  sum  could  best  be  made  out  to  be  the 
profit  that  would  have  been  made  by  the  appeUaaU  if 
they  had  bee  a  free  to  work.  Any  estimate  of  thu 
profit  neeeaaarily  involves  the  question.  How  long 
would  the  coal  in  question  take  to  work  out  ?— if  lot 
no  other  reason  than  in  order  to  compute  the  cost  o( 
working.  If  tbe  question  thus  presented  has  to  be 
solved  a  ^*  ank^  the  arbitrator,  or  whoevi?r  has  to  deri 
with  it,  must  form  the  best  conjecture  ha  caa  of 
probable  prices  and  probable  wages  during  th«  psdod 
required  to  work  out  the  area  in  question.  But  theM 
oalculationa  are  resorted  to  merely  in  the  absence  of 
facts,  and  not  becaaie  the  time  to  be  considered  u 
that  moment  of  time  when  the  notice  of  tbe 
15th  of  OctobeTp  1898,  wa«  presented.  And  i*, 
owing  to  the  course  of  the  procedure,  the  period 
re  (quired  for  the  working  out  of  the  coal  in  questioii 
has  come  to  be  a  matter  of  history,  then  estimate  and 
conjecture  are  superseded  by  facts  as  the  proper  media 
c&nd  tide  fit  li*  I  do  not  mean  thitlftie  proper  oourse  in 
awarding  compea  satiou  is  to  wait  fcr  the  expiry  of  the 
period  requirid  for  working  out  the  coal^  On  tbi 
contrary,  it  is  natural  that  the  compensation  sboold 
be  aaseesed  once  for  aU,  and  by  estimate.  Bat  tk 
point  is  that^  as  in  this  instance  the  facts  are  availihlt?, 
they  are  not  to  be  shut  out*. 

I  have  only  to  add  that  my  view  cxaatly  coinetdn 
with  that  of  Phillimore,  J»,  when  he  says^  "  The  tras 
inquiry  here  is  not  of  the  value  of  the  ooalfietd  or 
what  the  value  of  the  coal  is,  but  what  would  to 
colliery  company,  if  they  had  not  been  pttkhibltsL 
have  made  out  of  the  ooal  duriog  the  time  it  w&M 
have  taken  them  to  have  got  it,*' 

The  opposite  view  seems  to  me  to  rest  on  thi 
erroneous  analogy  between  the  notice  given  on  thi 
Uth  of  October,  1S98,  and  a  notice  where  land  a 
taken.  The  notice  of  the  loth  of  October  is  merely, 
and  purports  to  be  merely,  a  notice  of  the  willingnsii 
of  the  respondents  to  make  eompinsation  for  what 
they  require  to  be  left  unworked,  and  so  it  is  describsd 
in  section  23  of  the  Act  in  question. 

Lord  LuTDLEY  concurred. 

Appeal  (dlowed, 

Solidtors  for  the  appellants,  Bell,  BmlHtk,  tt  Gpty, 
for  C,  d&  W*  KetuJiote^  Aberdare, 

BoZicitors  for  the  respoudenti,  Wrmtrw^^  <t  So^ 
for  Frank  Jamu  ^  *So7is,  Cardiff, 
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Orouit  Of  AjpfaL 

Appeal.  \ 

(CoUina,  M.R.,  and  Mat  hew  and  {  Dec,  19. 

EiOBY  &  Co.  y*  Cox.  (a.) 

MoiUr  ami  servant — Emphytn*  liabUUtf—Accidmit— 
CompenmU'on^Appeal—Co$is--Re/iiml  of  judge  to 
direct  rm?ietn  of  taxtiiion^  Workmen* 9  ComjmimUon 
Act,  mm  (60  k;  61  Vict,  e,  37),  Sch$iL  L,  cL  12; 
Hched.  tL,  d,  4. 

A%  apptai  will  not  fie  to  the  OouH  of  Appeal  /mm  the 
ff/a*c^  »/«  count t/  c*>nrtjudg§iii  dired  a  r^mem  of  ta^m^ 
ttofi  of  the  coiU  of  an  applkaUon  to  vuty  a  toeeklif  pay- 
ment under  Schrduh  L,  dause  12,  q/'  the  FFbffci»M?n*a 
CoMptnmtion  Ad,  1897. 

Appeal  from  a  deddon  of  bii  HotiouF  Judge  Kmdeix, 
altiiog  at  I  he  Bromley  Ooimty  Court. 

The  employers  of  a  warkman,  who  bad  been  injured 
by  ma  aooidiHitf  agreed  to  pay  liiai  a  weekly  sum  ae 
coiap^iiiatio&  under  tlio  Workmeu^i  Compeniation 
Mt^  1^97,  and  a  memorandtini  thereof  was  regiitered 
tinder  clauie  3  of  Schedule  II.  to  the  Act,  The 
employer*  aubeequently  applied  to  the  Bromley 
County  Court  judge  under  elauae  12  of  Sehednle  L  for 
a  review  of  the  weekly  payment  upon  the  gfroand  that 
the  workman  wai  able  to  resume  work.  The  oouuty 
court  judge  diimlsied  the  application  with  ooeti  on 
scale  B.  Upon  taxation  the  r^^Tistrar  taxed  the 
ooflta  under  icale  B^^  ae  upon  an  interlocutory  applica- 
tion in  the  arbitration,  upon  the  ground  that  the 
judge  had  made  a  general  crder  applicable  to  all  hia 
court!  that  the  costa  of  an  application  to  review  a 
weekly  payment  were  to  be  so  taxed.  The  workman 
applied  to  the  county  court  judge  to  direot  a  raviaw 
of  taxation  t  when  the  judge  stated  that  he  bad  laid 
down  a  general  rule  that  the  costs  of  an  application 
to  Tary  an  award  or  an  agreement  registered  under 
dftOM  S  of  Schedule  II,  to  the  Workmen's  Compensa- 
tioil  Ajcst,  1897,  should  be  taxed  as  a  mere  application  in 
the  matter  of  the  arbitration  and  not  £ls  au  original 
arbitration  or  proceeding  ]  and  he  accordingly  refused 
to  diraot  a  review  of  the  taxation. 

The  workman  appealed  to  the  Court  of  Appeal* 

Duckworth,  for  the  employers,  took  the  pralimiaary 
objection  that  the  appeal  did  not  lie  direct  to  the 
Court  of  Appeal.  The  Court  of  Appeal  has  only 
juriadiction  to  hear  appeals  from  a  oouuty  court 
judge  when  aeting  as  an  arbitrator  under  the  Work- 
men's Ccmpeniation  Act,  1897 :  see  Schedule  11,  clanie 
4.  The  county  court  judge'*  f  unctii^ns  as  arbitrator 
came  to  an  *nd  when  he  made  the  award  dismit&ing 
with  coata  the  application  to  review  the  weekly  pay- 
mjstit.  The  application  for  a  review  of  the  taxation 
of  thoae  coitu  was  a  proceeding  aubaequent  thereto, 
»ud  was  made  to  the  judge  in  his  capacity  as  county 
C4>urt  judge*  and  subject  to  the  CountV  Court  Bules : 
Ktane  v.  Muh,  88  L.  T.  790,  51  W.  B.  Dig.  102 ;  Leeth 
T.  Life  and  Health  Asmtance  Association t  49  W.  B. 
4S2,  [1901]  1  K.  B.  707  ;  Workmen's  Compensation 
Boiea,  I89d,  r.  33.  The  appeal,  if  any»  did  not  lie 
direct  to  thifl  court, 

Harold  Mi^rri«  (Chester  Jones  with  him),  for  the 
workman.— The  application  to  review  the  weekly 
payment  under  Schedule  I.,  clause  12,  was  an  arbitra- 
tion under  the  Act»  and  the  taxation  of  the  costs  took 
place  in  thAt  arbitration.  The  application  for  a 
of  the  **Tfttifm  wa«  therefore  made  in  the 


(a*)  Beported  by  W,  F.  Babey,  Esq.,  Barrlater- 
at-Law, 


arMtratioD,  and  an  appeal  lies  direct  to  the  €k>nrt  of 
Appeal.  In  Keane  v.  Nash  there  was  an  action  under 
the  Employers*  Liability  Act.  1^80,  which  was  dii- 
mimed,  and  the  county  court  judge  thereupon,  at  the 
request  of  the  plaintiflf,  proceeded  to  aaseBS  compeusa- 
tion  under  section  1,  suh-Beotion  i,  of  the  Workmen** 
Compensation  Act^  1807.  The  question  in  that  case 
arose  as  to  the  taxation  of  the  coat*  of  the  aotion. 
Here  there  was  no  uctioUf  only  an  arbitration  under 
the  Act,  aud  the  question  arises  as  to  the  taxation  of 
the  costs  of  that  arbitration*  The  appeal  therefore 
life  to  tbii  court. 

He  referred  to  Skeggs  v.  JCm*,  1  Minton-Benhouse 
W*  0.  C.  35  ;  */oiie#  V.  Great  Cmiral  Railumy  Co*,  4 
Minton-Senhouse  W-  C.  C,  23, 

CoLLUfg,  M.E. — In  my  opinion  the  preliminary 
objection  must  prevail.  The  county  court  judge 
made  an  award  dismissing  an  application  to  review 
a  weekly  payment  aud  allowing  the  workman  hii 
costs  on  scale  B,  He  clearly  at  that  time  was  exer- 
cising the  functions  of  an  arbitrator  under  the  Work* 
men's  Compensation  Aotj  1S97.  The  registrar  tsxed 
the  costi  us  upon  an  interlocutory  application,  and 
upon  an  application  for  a  review  of  the  taxation  the 
tsounty  court  judge  stated  that  he  had  given  a  general 
direction  that  the  costa  of  such  an  application  should 
be  so  taxed,  and  he  refused  to  direct  a  review  of 
taxation.  An  appeal  is  then  brought  here.  It  seems 
to  me  that  the  case  is  covered  by  the  decision  in 
Keane  v.  Nttsh.  The  headnote  in  that  case  atatee  that 
"  an  appeal  will  not  lie  to  the  Court  of  Appeal  from 
the  refusal  of  a  county  court  judge  to  direct  a  review 
of  the  taxation  of  costs  under  an  order  made  under 
section  I,  sub-section  4,  of  the  Workmen's  Compensa- 
tion Act,  1897,"  That  decision.  I  may  say.  appliei 
equally  whether  the  judge  reviews  or  refuses  to 
refiew  the  taxation,  lu  the  present  case  the  Jadge* 
as  in  that  case,  refused  to  direot  a  review  of  taxation* 
No  appeal  therefore  lies  from  his  deoiaionto  this  court, 
I  expresa  no  opinion  aa  to  whether  there  is  any  appeal 
at  alh  I  merely  B&y  that  no  appeal  liea  direct  to  this 
court, 

Mjvthbw,  L*J.— I  am  of  the  aame  opinion,  and  I 
lay  ao  with  aome  reluctance,  because  I  cannot  help 
thinking  that  there  is  apparently  a  contradiction 
between  the  award  of  the  county  court  judge  allowing 
coats  upon  scale  B  and  the  taxation  of  those  costa. 
The  judge  seema  to  have  acted  upon  a  general  rule 
which,  m  my  opinion,  he  ought  not  to  have  laid 
down* 

OozENa-HAfiDY,  L.J,— I  am  of  the  same  opimon. 
I  desire  to  expreaa  my  agreement  with  the  obaerva- 
tiona  of  Mathew.  L,J.,  aa  to  the  propriety  of  thii 
general  rule. 

Appmi  disiniued^ 

Solicitora  for  the  workman,  8haetl^  Uoaooe,  Masse^, 
tt^  Oo. 

Solicitors  for  the  employerst  W*  ifurd  tfc  Son, 


Appeal.  1 

(Collins,  M,Rm  and  Hathew  and  J  DiO*  17. 

Cczens-Hardy,  L.J  J.)  ) 

HiQGiNS  V,  Campbell  &  Haehiaox  (LucrrKD). 

TUB.YEY  If,  BaiNTOWS  (LlMlTEP).  (a*) 
MaHer  and  gtrvant—Ejupioyerai*  Itahilitg—AeMen^ 
Compen»(Uion  —  Dism^e  —  Iforfcm«n*fl    Compenmtion 
Ad,  imi  (60  S  61  Fid,  c,  37),  -.  I. 

[u.)  Beported  by  W.  F.  Baehy,  Esq,,  Barriater- 
at-Law. 
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Hiodnra  v.  OAiif  BBiiL  &  Hahmsoit  (LmrrsD). 


GOITET  OF  AFPIM^ 


A  tm)rj£man  ufho  was  emplor/ed  in  a  wool'comhing 
fitctor^  had  to  cart  some  wod  to  titt  washing  machine  in 
the/ucioryf  and  in  doing  so  he  Jiad  to  pa^s  d^9e  t&  ^me 
Persian  wool  and  thertbi/  caught  anthrax^  which  taas  a 
dismse  mmmonli/  imported  in  Persian  wooL 

A  workman^  who  teas  emploifed  as  a  wool  torter  in  a 
/adOffgt  in  tfte  course  of  his  duty  had  to  handle  Persian 
wool,  from  %t}hich  he  cattght  anthrfix. 

Bddf  that,  in  hoth  cases,  the  injury  was  caused  hi/ 
"oKsGidmt''  ariiing  ot4  of  and  in  the  course  of  the 
emplof/meni  within  the  fmaning  of  section  1  of  the 
Workmen* s  Oompensation  Ad,  1897/ 

These  were  two  appeals  under  the  Workm6(n*s  Oom- 
peniation  Act,  1897. 

HiGGINS  v^  CA31PBZIX  &  HARBISON  (LlMtTED), 

Appeal  from  an  award  of  lila  Hoooar  Judge  Bompaa, 
at  the  Bradford  Oounty  Court. 

The  applicant  waa  a  workman  in  the  employ ment 
of  the  raipondents,  Oanipbell  Sl  Harrison  ( Limited  ], 
m  a  wooI'Oombing  factory  at  Bradford,  The  baits 
of  wool  I  when  unloaded  from  the  carta  which  brought 
tll«£ii  to  the  factory,  were  placed  oo  car8|  aod  the 
ftppHcant'fi  duty  waa  to  run  thoae  oars  of  wool  to  the 
wftflhinf^  luaohime,  where  the  wool  wae  washed.  On 
the  14th  of  November  I  1902j  when  the  applicaot  was 
rmmiug  theeari,  he  had  to  pasi  close  to  some  brown 
Ferfliftn  wool,  and  consequently  caught  a  diaeafre 
called  anthrax,  Antibrax  was  a  disease  that  w^n 
common  in  Persiati  sheep,  and  when  the  infected 
sheep  were  killed  their  skins  were  packed  wifh  other 
ildns  and  sent  oTer  to  this  country.  The  anthrax 
germ  or  bacillus  was  in  this  way  imported  into  this 
country.  Persian  skina  did  not  neoeflsarily  contain 
the  anthrax  bacillus,  some  conii£niiu3nts  being  free 
from  it.  The  applicant  on  the  day  in  question  had 
a  pimple  on  hi«  neck,  and  his  collar  rubbed  it  off, 
and  the  medical  evidence  was  to  the  effect  that 
the  anthrax  germ  probably  settled  on  the  raw 
aurfaoe  where  the  pimple  waa  rubbed  off,  and 
brought  on  the  diseaae  which  was  known  as 
cutaneous  anthrax.  The  evidence  showed  that 
workmen  employed  in  wool -sorting  were  exposed 
to  the  riak  of  catching  anthrax,  but  that  it  was 
not  inevitable  that  they  should  catch  it;  and  that 
wool-sorting  was  one  of  the  unhealthy  employ m  en  ta 
which  were  placed  under  striot  regulations  by  the 
Home  Office  under  the  Factory  Acts.  In  proofed - 
ings  to  aasess  compensation  under  the  Workmen's 
Compensation  Act,  1S97^  it  was  contended  that  this 
was  personal  injury  by  "accident"  arising  out  of 
and  in  the  course  of  the  employinent  within  section  1 
of  the  Act.  The  county  court  judge  held  that  there 
was  a  distinotion  between  accidents  and  disease ^  and 
disease  as  such  did  not  come  within  the  Act,  It 
■Bemad  to  him  that  the  Act  only  applied  if  the 
ooddent  itself  caused  the  injury*  In  the  present  case 
the  anthrax  germ  alighti^d  on  a  raw  surface  on  the 
applicant's  boiy.  That  in  itself  caused  no  injury ;  it 
waa  the  disease  which  arose  from  the  germ  multiply- 
ing in  the  blood  that  was  the  cause  of  the  injury,  and 
that,  in  his  opinion,  waa  not  within  the  Act*  In  the 
caees  which  had  been  decided  on  the  meaning  of  the 
term  accident  in  polioiea  of  insurance  the  distinction 
between  accident  and  disease  had  been  repeatedly 
pointed  out— see  especially  the  judgment  of  Coc^bum, 
C»J*,  in  the  case  of  Bindair  v.  Maritiim  Pasaeyigers 
Auurancc  Co.,  3  E.  &  E.  478— and  he  made  on  award 
In  favour  of  the  respondents* 

The  award  in  this  oaie,  and  also  the  awetrd  in  the 
next  case,  were  made  before  the  decision  of  the 
House  of  Lords  in  Fenion  Vi  Thorkg  *  Co.,  ante,  p.  81, 
[1903]  A.  C,  443, 

/.  /.   Wtigh^t  tor  the   appellaat.— I^iii   waa    on 


*'  accident  ^*  within  section  1  of  the  Workmen*! 
Compensation  Act,  1897*  There  was  here  a  fortuitoui 
element}  as  it  was  not  inevitable  that  a  workman 
employed  in  a  wool^combing  factory  should  catch 
anthrax.  It  was  a  mishap  or  untoward  event  not 
expected  or  designed :  Fenton  v.  Thorletj  lQ  Co.,  anl«, 
p.  81,  [1903]  A.  a  443 ;  Bmrdman  v.  Scott,  50  W.  E. 
184,  [1902]  1  K.  B,  43.  The  fact  that  it  was  ths 
applicant's  duty  to  deal  with  this  infected  wool  mad« 
it  an  accident  arising  out  of  and  in  the  coarse  of  hit 
employment.  Hensey  v.  WhiU,  48  W.  E.  257|  flSOO] 
1  Q.  B.  4Sl,  has  been  overruled  by  Ftnton  7.  Thofk^ 
S  Co. 

He  also  referred  to  Walker  w,  LiUeshM  C^» 
48  W.  E,  257,  [1900]  1  Q.  B.  481 ;  and  Stewart  r. 
WiJson4  and  Clyde  Coal  Go.,  5  F.  120. 

8.  T*  Evans,  J^.C,  and  Min^n'Senhoute^  for  the 
employers*— 'There  waa  no  **  aoddent "  here.  Tbii 
disease  is  colled  wool-aorters'  disease,  and  the  risk  of 
catching  it  is  an  ordinary  incident  of  the  applioaat's 
employment.  The  in j  ury  was  caused  by  diseoas  and 
not  by  accident.  In  Fenton  v.  Thorlet/  4?  Co*,  Loid 
Macnaghten  carefully  stated  that  the  words  *'  injnty 
by  accident '*  were  introduced  into  the  Act  for  the 
purpose  of  conEning  '^injury  "  to  a  certoin  class  ot 
injuries,  and  of  excluding  other  claisea,  such  ii 
injuriee  by  disease  or  injuries  aelf-intiicted  by  desigQ. 
Every  disease  was  in  one  sense  accidentally  oontrocl^. 
If  a  workman  contracted  typhoid  fever  in  hii 
master's  factory,  as,  for  example,  if  a  farnaceman  to 
qnench  his  thirst  drank  a  glass  of  impure  water,  or  if 
a  workman  1  when  working  in  an  op^i  baildiog, 
caught  cold,  that  could  not  be  said  to  be  an  injury 
by  accident  within  the  Act*  The  jndgmacit  of  the 
county  court  judge  was  right, 

Wright  replied.. 

TCTRVEY  u,   BEINTONa  (LIMTTED). 

Appeal  from  an  award  of  his  Honour  Sir  Eidsord 
Harington^  the  judge  of  the  Kidderminater  Ck>imty 
Court. 

The  applicant  lor  compensatioil  was  the  widow  of 
a  workman  named  Tnrvey  who  waa  employed  in  a 
factory  as  a  wool -sorter.  While  Turvey  waa  aortiDg 
some  Persian  wool  he  caught  anthrax  in  one  of  hii 
eyes  and  died  from  the  effects  of  it.  He  had  at  the 
time  no  abrasion  on  his  body«  In  proceediugi  to 
aaaesB  compensation  under  the  Workmen's  Compensa- 
tion Act,  1S97,  the  county  court  judge  said  :  "  I  find 
OS  a  fact  that  the  anthrax  which  was  the  immediate 
cause  of  death  was  caused  by  the  accidental  alighting 
of  a  bacillus  from  the  infected  wool  on  a  part  of  ths 
deceased'a  person,  which  afforded  a  harbour  in  which 
it  could  multiply  and  grow  and  so  cause  malignant 
disease  and  consequent  death.  I  can  see  no  distinc- 
tion  in  principle  between  the  accidental  entry  of  i 
spark  from  an  anvil  or  the  acddent&l  squirting  of 
scalding  water  or  some  poisonous  liquid  into  the  eye. 
The  only  difference  is  that  in  chose  oases  the 
foreign  substance  would  be  so  large  as  to  be  visibla, 
in  tmi  case  the  foreign  atihstance  is  microscopic.** 
The  judge  went  on  to  state  that  hb  judgment  wtt 
based  on  the  fact  that  there  was  in  this  cose  a  for- 
tuitous intrusion  of  a  foreign  sub  stance  into  the  eyt 
which  by  its  presence  there  oauaed  death;  and  lis 
awarded  £201  3Si^  2d,  compensation. 

The  employers  appealed. 

Ruegg,  K.O.^  and  Albert  ParscmSf  for  theemployera* 
adopted  the  contentions  advanced  on  behalf  of  the 
employers  in  the  last  case,  and  pointed  out  that  tht 
Factory  and  Workshop  Act,  1901,  had  drawn  a  dw- 
tinction  between  accidents,  which  were  dealt  with  fey 
seotiona  19  to  22,    and  dangerous  and  unheatthy 
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HraaiFs  «♦  CiyruKLL  ^v.  flARR[3oiT(IiDcrrED), 


GotrmT  OP  Afpkal. 


trftdaa  whiob  were  Ukelj  to  oauaa  diaeaat,  sod  whioli 
war©  d6a!t  with  by  aectiom  73  to  86  of  the  Aot» 

Jyt'^^ff^  lor  the  appHcftiit^ 

CbiiLtirs,  M.E.^ — Thete  two  cm^i  raise  the  tame 
pom W  though  the  decision  of  the  oountf  court  judge 
in  each  oaae  is  different.  la  the  first  cas«  a  workmao 
who  hai  an  abrasion  on  his  neck  cauied  bj  hh  colUr 
mbbing  a  pimple,  W8i»  in  the  course  of  hia  work, 
brought  into  contiguity  with  eome  infected  wool  and 
caught  a  diseaie  called  anthrax.  He  recovered  aud 
took  prooeedings  under  the  Workmen*i  Compensa- 
tion Act,  1897,  The  county  court  judge  held  that 
there  was  no  '*  accident "  within  the  meaning  of  the 
Act,  and  made  an  award  in  faTOur  of  the  employers  * 
In  the  second  case  the  workman  had  no  di^cemable 
break  in  the  akin,  and  when  he  was  hEindlitig  aome 
iofeoted  woo!  he  caught  anthrax  In  the  eye  and  died 
from  the  effects  o!  it*  The  county  court  judge  heM 
that  there  was  an  "  accident "  withm  the  meaning  at 
the  Act,  and  he  awarded  compensation* 

NoWt  the  whole  principle  which  govern  a  the  oon- 
stmction  to  be  placed  npon  the  word  **  aeoideot ''  in 
the  Act  has  been  altered,  or  at  any  rate  modified,  by 
the  dedsion  of  the  Houjie  of  Lords  in  Fenton  y» 
ThorUy  d^  Co.  We  must  look  to  that  decision  as  the 
exprension  of  the  highest  tribunal  in  the  country  as  to 
the  meaning  of  the  word  '^  accident  ^'  as  used  in  the 
Act  I  and  we  must  discard  the  principle  upon  which 
this  court  proceeded  in  Heniey  v.  Whiter  which  case 
waa  overruled  by  the  House  of  Lords  in  Fenton  v, 
Thoflefi  ik  Co,  I  do  not  stop  to  inqnbe,  as  it  is  not 
acoaaiary  to  do  so,  whether  the  two  other  cases — 
Lh^  V.  Siigg  ct'  Co*  and  Walker  v*  LilhihuU  Co,, 
which  are  reported  with  Hen^^y  t,  WhiU,  are  a^eoted 
by  the  decisioD  in  the  House  of  Lords.  It  is  clear ^ 
however,  that  in  so  far  as  either  of  them  wai  decided 
npon  the  same  principle  as  that  upon  which 
IltTuey  V,  WhiU  was  decided  they  are  overruled* 
1  propose  to  deal  first  of  all  with  the  second  case, 
bflwue  the  learned  county  court  judge  has  there 
itatod  the  case  as  well  as  it  conld  possibly  be  stated, 
[HIb  lordship  read  that  part  o!  the  county  court 
jadge*s  judj^o^ent  set  out  above  between  inverted 
commasO  That  appears  to  me  to  bs  the  meaning  of 
the  word  accident  ae  used  in  the  Act,  a  meaning 
which  is  weU  founded  both  in  logic  and  on  principle i 
The  oiuie,  in  my  opinioUf  falls  within  the  decision  in 
Ftnkfn  T<  Thorky  it  Co*  Lord  Maenaghten  in  that 
case  said  :  **  I  oome  therefore  to  the  conclnaion  that 
the  expietBon  '  accident  *  is  used  in  the  popular  and 
ocdinary  Mnie  of  the  word/'  If  the  learned  lord 
had  tiopped  at  that  point,  a  difficulty  might  have 
ariaon,  because  it  might  bs  said  that  injury  by  disease 
is  not  an  accident  in  the  popular  and  ordinary 
meaning  of  the  word.  But  be  goes  on :  **  As  denoting 
an  unlooked-for  mishap  or  an  untoward  event  which 
is  not  expected  or  designed;* '  In  my  opinion  the 
catching  of  anthra.^  iu  the  present  case  was  an 
unlooked-for  mishap  or  an  untoward  event  which 
was  not  expected  or  destgnedi  A  passage  in  Lord 
Macnagh ten's  speech ,  a  little  before  the  passage  just 

anoted^  was  pressed  upon  us  for  the  purpose  of 
[lowing  that  the  catchiiig  of  the  disease  was  not  an 
aoddent.  That  passage  was  as  follows:  ''Now  the 
expression  *  injory  by  accident'  seems  to  me  to  be  a 
oompound  expression*  The  words  *  by  accident  *  are, 
I  think,  introduced  parenthetically,  as  it  were,  to 
analify  the  word  injury,  confining  it  to  a  certain 
ciasa  of  injunesi  and  excluding  other  classes,  as,  for 
instance,  injuries  by  disease  or  injuries  self -inflicted 
by  design.^'  In  my  opinion  this  passage  was  not 
intended  to  and  does  not  cut  down  ttie  later  passage 
to  which  I  have  already  referred.  It  seems  to  me 
that  the  wofd  disease  in  that  ooUooation  is  not  meant 


to  bear  the  meaning  which  counsel  attributed  to  it* 
It  means  disease  which  is  already  in  the  workman 
and  which  he  brings  with  him  to  bis  work.  The 
passage  does  not  cover  the  accidental  catching  of 
infection  or »  as  I  may  perhaps  put  it,  the  receipt  of  a 
blow,  however  infinitesimal,  from  a  germ —that  is  to 
say,  the  incursion  of  a  bacillus  or  germ  of  disease  into 
the  body,  in  the  course  of  the  workman's  employ- 
ment, which  may  be  an  aocidcnt  within  the  Act*  I 
do  not  think  that  t^at  passage  displaces  the  other 
passage  to  which  I  have  referred.  In  my  opinion, 
the  catching  by  the  deceased  workman  here  of  this 
disease  was  an  injury  by  accident  within  the  Act.  The 
disease  arose  out  of  and  in  the  course  of  the  employ- 
ment, but  it  is  not  every  contagion  nor  every  disease 
or  illness  that  can  be  said  to  ao  arise.  The  workman's 
employment  waa  in  connection  with  this  wool,  and 
the  infected  wool  which  he  had  to  deal  with  was  the 
direct  cause  of  his  catching  the  disease.  In  my 
opinion  both  these  cases  fall  within  the  same 
category,  and  come  within  the  definition  of  accident 
laid  down  by  Lord  Maenaghten  in  Fmt^n  v,  Thorky 
a':  Co,  The  observations  of  Lord  Shand  are  similar, 
and  none  of  the  other  lords  say  anything  inconsistent 
with  that  Tiew.  In  each  case,  therefore,  there  was 
an  accident  within  the  meaning  of  the  Act.  The 
consequence  is  that  the  appeal  in  the  first  case  must 
be  allowed  and  the  appeal  in  the  second  case  must 
be  dismissed* 

Mathsw,  L*J. — I  am  of  the  same  opinion*  The 
decision  of  the  Honse  of  Lords  in  Fenton  y.  Thorhy 
it  Co,  comes  to  this,  that  if  the  injury  is  caused  by  an 
unlooked-for  mishap  or  an  untoward  event  not 
expected  or  designed  it  is  caused  by  an  accident 
within  the  meaning  of  the  Act*  This  court  in  the 
earlier  cases  thought  if  the  injury  was  due  to  the 
worlnnan's  physical  infirmity  and  weakness  it  was 
not  caused  by  an  accident.  The  Honse  of  Lords  have 
swept  that  away,  and  have  made  that  point  quite 
clear*  In  that  case,  however.  Lord  Maenaghten  used 
words  which  were  pressed  npon  us  as  limiting  the 
view  which  the  Honse  of  Lurds  took  of  the  word 
accident,  and  which,  if  they  have  the  effect  contended 
for,  would,  in  my  Judgment,  take  away  a  great  deal 
ixom  the  beneEcial  effect  of  the  decision*  Lord 
Maenaghten  said  that  ''the  words  *  by  accident '  are^ 
I  think,  introduced  parenl^etically,  as  it  were,  to 
qualify  the  word  injury,  confining  it  to  a  certain 
class  of  injuriea,  and  excluding  other  classes,  as,  for 
instance,  injuries  by  disease  or  injuries  self-inflicted 
by  design*"  It  is  said  that  the  injuries  in  the  present 
cases  were  due  to  disease,  and  that  Lord  Maenaghten 
took  especi^  care  to  exdnde  diseases  of  all  sorts. 
That  does  not  seem  to  me  to  be  a  proper  conclusion 
to  draw  from  his  language.  He  was  there  referring 
to  the  ease  of  a  wori^an  bringing  a  disease  with  him 
to  his  work.  Lord  Maenaghten' s  description  of 
**  aooident  "—namely » that  it  **  is  nsed  in  the  popular 
and  ordinary  sense  of  the  word  as  denoting  an 
unlooked-for  mi^ap  or  an  untoward  event  wMch  is 
not  expected  or  designed  "-*is  not,  in  my  opinion, 
affected  by  that  paisage.  In  the  same  way  Lord 
Lindley  says  that  * '  an  accident  means  any  unintended 
and  unexpected  ocourrence  which  produces  hurt  or 
loss*"  The  facts  in  these  two  oases  show  that  the 
disease  was  uoex]pected*  The  workman,  when  dealing 
with  the  infected  wool,  as  it  was  his  duty  to  do,  did 
not  expect  to  catch  anthrax.  It  was  quite  unexpected. 
It  was  an  unlooked-for  mishap  or  misadventure 
throughout.  The  cas€s  seem  to  me  to  be  covered  by 
the  decision  in  Fenton  v.  Thorky  tfe  Co, 

Cozen s-Haedt,  L*  J, — I  am  ol  the  same  opinion. 
It  is  net  neoesaary  to  say  what  conclusion  I  shcnid 
have  arrived  at  apart  horn  the  deoision  of  the  Houio 
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of  L^rds  ia  Fenton  v.  Thorlty  ife  £7tJ*i  an  1  iq  thU  con- 
neodan  one  must  not  forget  tliabt  the  aw^rd  of  ttte 
learned  jadge  of  the  Bradford  Gjunty  Court,  aa  well 
as  the  award  of  the  leaned  judge  in  the  eecond  esse, 
was  made  before  the  decision  of  the  House  of  Lords  m 
that  case.  Raring  regard  to  that  cise  I  dci  not  think 
tiiat  it  is  op  an  to  ud  to  adopt  thg  view  of  the  |iidge 
of  the  Bradford  C  Duut j  Oourt.  It  seems  to  me  that 
upon  the  fatsts  here  there  was  so  me  thing  unexpeDted 
artHing  by  reason  of  the  workman  dealing-  with  this 
raw  material  io  the  process  of  m anip ul atiou .  It  was  on 
an  acddent  arising  out  of  and  in  the  courae  of  the  work- 
man's employment.  I  desire  to  emphasize  that^  because 
man  J  of  the  illustrattons  which  were  put  before  us 
raised  consider  at  ions^  whioh  were  dearly  outside  the 
Act.  I  should  be  sorry  to  hold  that  every  disesue  or 
ilinesfl  which  wae  contractel  by  a  workman  in  hia 
employment  was  «c  aoaident  arising  oat  of  and  in  the 
course  of  hii  employment.  It  is  not  necessary  to 
diacusfl  that  question.  Where  the  infection  is  com- 
municated, as  it  was  in  this  case,  it  is  an  injury  by 
accident  arising  out  of  the  employment* 

Appeal  in  the  fir  at  mtse  allowed  ;  appeal  in  the  Becond 
case  msmUied,    - 

Solicitors  for  the  applicant  in  the  first  appeal, 
WrtmUd  tfc  Bind,  for  W*  B.  Scott,  Bradford* 

Solicitors  for  the  employers,  Wijnm- Baxter  «t 
Kecbh. 

Solicitors  for  the  applicant  in  the  second  appealt 
Eobbim,  Billing,  tt'  Co.,  for  IV,  WaldroH,  Brierley 
Hill, 

Solicitors  for  the  employers,  EeMtr,  Uoherkj  ^  Co*, 
for  Tunhridgn  f&  Co^^  Birmingham. 


AppeaU  \ 

(OoUins,  M.R,  and  Mathew  and  Dec.  15* 

0[}Eeiis*Hardj,  LJJ.)  ) 

Gbekn  V,  Britten  &  Gilsok,  {aj) 

Maiter  and  itrvant-^Emphit/ei^s'  liability/— Accident— 
Compen^atmn—li'actorg —  Warthott4c  —  Whalesute  hmi- 
n^s— Workmen's  Campematiou  A^i,  1897  [60  *t  61 
Via.  c.  37).  fl.  7. 

A  place  which  u  med/or  Atoritig  tfoad^  for  mU  in  a 
wMeiole  hinintsSf  antf  m  aiuciltary  thereto,  *a  o  "  i^a«- 
AoM*e**  wUhin  the  meaning  o/iectwn  7  of  the  Work  mm*  $ 
Compenaaiinn  Ad,  1897* 

Burr  tf.  Whifceley,  19  Tinm  L.  M,  117,  discussed. 

Appeal  from  an  award  of  Ms  Honour  Judge  Addison, 
at  the  Sonthwark  County  Court  under  the  Work- 
men's Compensation  Act,  1897. 

The  applicant  was  a  workman  in  the  employment 
of  the  reipondeuts^  Messrs.  Britten  &  Gllson,  who 
carried  on  business  as  oil  and  colour  merchanU  and 
drysalteta  and  wholesale  and  retail  dealers  in  glasi. 
The  respondenti  had  a  shop  in  Uuion -street,  South- 
warkj  where  they  sold  oils,  colours,  and  dry s alters' 
goods,  and  in  connection  with  t^e  business  they  had  two 
railway  archti  on  the  opposite  side  of  a  narrow  street. 
These  two  arches  communicated  with  each  other, 
and  from  one  of  the  archei,  which  was  used  as  a 
lead  and  gIa£Lug  shop  where  itatned  glass  waa  made, 
there  was  an  underground  way  to  the  shop*  The 
other  arch  was  used  for  storing  cases  of  heavy  glass 
and  was  called  the  "plate  arch,'*  the  glass  being 
polished  there.  It  waa  80  feet  in  depm,  3$  fef^t 
wide,  and  lo  feet  high.     The  cases  of  glass  came 

(a,)  Beported  by  W.  F.  Barbt,  Esq*,  Barrister-at- 
Law. 


from  abroad  J  and  when  iold  they  were  delivered  m 
vans.  Glass  was  constantly  coming  into  the  pl&to 
atcb  in  carta  and  being  sold,  but  euitomers  did  not 
go  into  the  arch,  no  buying  or  selling  going  on 
there.  One  witness  stated  that  he  had  ae«n  400  or 
500  cases  of  glas9  in  the  arch.  The  bnainess  of  lb 
respondents'  firm  was  condut^ted  in  the  shop,  mad. 
the  glass  was  either  supplied  to  the  shop  for  ouatomsrn 
giving  their  orders  there,  or  was  taken  away  direat 
from  the  arch  in  the  respond  cots'  carta  when  the 
orders  were  received  from  the  raspondents'  traveillera« 
No  more  glass  was  stored  in  the  aroh  than  waa 
necessary  for  the  currant  bugmesa,  only  things  reqnlrad 
in  the  coarse  of  the  bus  in  ess  being  kept  in  the  arohea. 
The  respondents'  businesB  was  mainly  a  wholinla 
one,  the  retail  business  forming  a  small  part  of  il. 
While  the  applicant  was  workine  in  the  plate  wrck 
unloading  so  mo  oa^es  of  glii9,  three  cases  fell  npou 
his  leg  and  injured  it.  The  county  court  judge  io 
giving  judgment  said:  '*!  fiad  that  the  plate  arch 
was  used  as  ancillary  to  the  baaiaess  cirned  on  in 
Union -street,  and  only  ao  used — a  store-room  froei 
which  the  wholesale  and  retail  cnstomers  giving  theic 
orders  either  in  the  shop  or  to  the  traveUers  wer« 
supplied,  goods  being  daOy  delivered  there  and  al«o 
delivered  out,  and  so  it  was  not  a  *  warehouse  '  vitliiii 
the  meaning  of  the  Act*'^  He  accordingly  made  an 
award  in  favour  of  the  reapondenta* 
The  applicant  appealed «, 

F.   T,   Bfackwdi   and  Martin    0*(7o«nw,   for  thm 
appdeaut,  —  Whether   the  plate   arch   ii  a  **  ware- 
house*' within  the  meaning  oC  section  7,  sub-aectton  2, 
of  the  Workmen^s   Compensation  Act»   1897,  ii  not 
solely  a  question  of  fact.    It  is  a  mixed  queftioa  of 
law  and  faoti     When  the  facts  have  been  founds  it  ifl 
a  question  of  law  whether  a  place  is  a  **  warehouse  ** 
within  the  Act:  Hoddimyttv.  ^efvioji,  Chftmhera^  ^  C^** 
49  W.  R.  380,  [1901]  A,  a  m     The  county  oonrt 
judge  decided  it  ai  a  question  of  law  and  not  as  a 
question  of  fact,  and  he  misdirected  himself  in  laymg 
it  down  that  be^^uie  the  arch  is  anoillary  to  a  wh0L»<  j 
sale   and   retail  business,  it  is  not  a   '*  warehouse* '*  j 
The  Act  contains  no  definition  of   warehouse,  andj 
therefore  the  word  must  be  oonstrnod  in  ita  ordinary 
and  popular  signification :  Haddock  v.  Humphrt^,  4^  ' 
W,  R,  292,  [1900]  1  Q.  B.  609,    Johnson's  DictiooarT  | 
(1870  ed.)  deicribes  a  warehouse  aa  a  '^storehomae  for  ; 
merchandize  ** ;    and  the  Century  BictionAry  as   ** » 
house  in  which  wares  or  goola  are  kept,  astorehoiiie.^ 
and  '*  a  store  for  the  sale  of  goods  at  wholeaale ;  alao, 
often,  a  large  retail  establishment,"    This  arch  comes 
within  that   description.     A   warehouse  in  buaineM 
language  includen  a  place  where   gooda   are  stored 
when  they  come  from  the  factory  for  a  ale  in  the  shop. 
In  Bftrr  v.  WhiUhy,  19  Times  L.  B*  117,  the  place  in 
queatiou  was  simply  naei  ai  a  place  where  goods  we 
kept  for  sale  by  retail  m  the  shop  abovei     The  eicli 
iu  the  present  case  is  mainly  used  for  storing  goods  ill 
connection  with  the  respondents'  wholesale  buatne». 
It  ia  therefore  not  a  shop  nor  a  store-room  anciUaiy 
to  a  rot  mil  shop,  but  a  '*  warehouse"  within  the  me  io« 
ing  of    the  Act. 

They  also  referred  to  WilrmU  v*  PaJton,  50  W.  B*  If^ 
[1002]  1  K  B*  237;  WaUon^^  Cotton,  17  L.  J.C.P.  68, 

Shnkeipearej  for  the  reipondenti, —  The  county 
court  judgo  has  found  that  the  respondents* 
buameis  is  carried  on  in  the  shop.  The  good*  are  sold 
either  in  the  shop  or  through  travellers,  and  tiie  fact 
that  goods  ate  delivered  out  of  the  arch  withont  being 
first  taken  into  the  shop  can  make  no  difference.  No 
more  goods  arc  stored  than  are  necessary  jfor  the 
current  business,  and  the  arch  is  used  and  used  only 
at  ancillary  to  the  busmess  carried  on  in  the  shop. 
The  case  oomea  exactly  within  Barr  v.  Whitd^,  md 
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tlie  KTcti  ii  not  «  *'  warehotiae"  within  tbe  memiDg 
of  the  Act,  In  no  bnflinega  carried  on  io  a  ihop  are 
All  the  orders  gtven  in  the  shop  itself,  and  nearly 
erarf  snoh  baiinesi  h%s  a  place  where  goods  for  which 
there  is  no  room  in  the  thop  are  Btored*  If  this  arch 
U  held  to  be  a  warahouBet  then  ev^y  shop  in  IjODdoii 
h&t  a  warehouse  attached  to  it.  A  warehouse  within 
the  maaning  of  the  Act  must  be  a  place  which  is  used 
at  «n  ordinary  warehouse.  The  businees  of  the 
oaotiplar  of  the  place  must  be  looked  at.  If  he 
csmea  on  a  warehousing  business,  the  place  is  a 
war^onte  within  the  Act.  But  where  a  person 
mflttly  stores  his  own  goods  at  ancillary  to  his  real 
bunn^B,  the  place  of  storage  is  not  a  warehouse. 
The  Aot  is  intended  to  cover  particular  trades,  of 
which  the  trade  of  a  warehouieman  la  one.  The  last 
dause  of  section  4  shows  that  the  real  buiinesa  of  the 
employer  ia  to  be  regarded,  and  not  that  which  is 
merely  ancillary  or  incidental  to  his  rea  1  buaineaSi  [  He 
alao  referred  to  Cohine  v*  AnderAorit  5  Fraser  255*] 
Farther,  this  is  a  question  of  fact  upon  whioh  no 
4ppMl  lies  from  the  deciaion  of  the  county  court 
jojffe*  tinleifl,  indeed,  which  ia  not  the  case  here,  the 
efidence  is  inob  that  the  place  ia  neceiiarily  a  ware* 
house.  It  ia  also  a  queation  of  fact  whether  the  arch 
waa  ttaad  merely  as  ancillary  to  the  real  bustnesH  of 
the  r«spondenUi 

BkKhvdl  replied. 

GOMilHS,  M*E. — This  is  an  appeal  from  the  deciaion 
of  the  jtidge  of  ttie  Bonthwark  County  Courti  and  the 
question  arises  id  this  way :  A  workman  met  with  an 
aootdent  in  what  I  will  at  present  call  a  ware  ho  use. 
The  accident  happened  while  the  workman  was 
unloading  some  heavy  cas^^s  of  glass.  Three  cases  fell 
upon  him  and  inj  ared  his  leg.  It  appears  that  two 
railway  arches  were  ocsupiei  and  used  by  the  respond- 
ectSf  one  being  used  for  storing  cases  of  heavy  glaaa, 
sod  the  other  being  used  for  olher  purposes.  The 
lef  poodmtsalsc  occupied  a  shop  in  which  they  carried 
OB  noth  a  wholesale  and  a  retail  business,  and  the 
arch  in  queiition  was  used  for  storiag  cases  of  glass  in 
connection  with  the  wholesale  and  retail  business 
carried  on  in  the  shop,  Orders  were  given  by 
GttatomerB  either  in  the  shop  or  to  travellers,  and  the 
goods  ofdered  were  sent  out  from  thk  warehouse. 
This  arch,  so  far  as  the  wholesale  trade  is  ooncemed, 
f  olMLed  ^1  the  purposes  of  a  warehouse.  The  retail 
trade  whioh  the  reapondsnts  carried  on  formed  but  an 
insigiiificant  part  of  their  business*  The  question  Is 
whether  the  arch ii  a  -*  warehouse ^^  within  the  mean- 
ing of  the  Workmen's  Oompensation  Act,  1897.  The 
oounty  ooart  judge  held  that  it  was  not. 

It  is  exoeedingly  difficult,  by  reason  of  the  oourie 
which  tbe  dedaiona  have  taken,  to  draw  the  line 
batw«eiQ  that  which  is,  and  that  which  is  not,  a  ware- 
bcmwi.  The  decisions  have  gone  a  long  way*  and  have 
excluded  certain  lines  of  deEniti^n.  It  is  no  longer 
poflfiible  to  say  that  a  warehouse  within  the  meaning 
oi  the  Act  is  limited  to  a  place  for  storing  goods  in 
isontlgnity  to  a  dock,  wharf ,  or  quay,  or  to  water. 
Nor  IB  it  possible  to  limit  the  word  to  a  place  where 
the  public  have  a  right,  upon  pavment,  to  send  their 
goods  to  be  stored,  such  as  ome  of  the  large  furniture 
i«pCiitories  with  wMch  one  is  familiar.  It  has  been 
ftpp^ied  to  places  which  are  only  used  by  the  owner 
for  the  storage  of  his  own  goodsj  and  which  have  no 
connection  with  water  transit.  Was,  then^  this  arch 
m  wanhouse  within  the  meaning  of  the  Act  ?  In  a 
rwfl&t  case  we  adopted  a  principle  laid  down  by  Jndge 
^Wi^tman  Wood  in  Hunt  v.  Orantham  Co^operaUt^e 
Saei^t/,  L,  T,  Journal,  Feb.  15,  1002,  that  wher«  a 
itore  is  merely  ancillary  to  a  retail  shop  it  is  not  a 
warehonte  within  the  Act,  ae  neither  shops  nor  ahop« 
k@ep€^  are  brought  within  the  Act.     Adopting  that 


principle,  we  held  in  Bwrr  v»   Whitdey  that  a  large 
receptacle  used  for  storing  goods  kept  for  the  pnr- 
poie  of  sale  in  a  retail  shop  was  not  a  warehouse 
within  the  meacing  of  the  Act*     Now  we  have  a  case 
where  a  wholesale  business  is  carried  on.  and  at  the 
a«iue    time    a  retail  buaioeas   is  carried    on    in    the 
■hop«     Looking  at  the  whole  of  the  facts  it  seems 
clear  that  this  arch  was  used  almost  entirely  for  the 
purposes  of    the    wholesale    business^    aud^    in    my 
opinion^  the  oounty  court  judge  misdirected  himself 
in  saving  that  the  store  was  merely  ancillary  to  the 
business  carried  on  in  the  ahop,  and  was  therefore  not 
a  warehouie  within  the  Act.     That  resnlt  does  not 
neoesaarily  follow,  because  one  mnat  see  what  ia  the 
business  carried  on,  and  if  it  is  substantially  a  whole- 
sale business,  the  store  may  well  be,  and  as  far  as 
I  oan  see,  em  a  matter  of  law  it  mnat  be,  a  warehonse 
within  the  Act.     A  store  which  is  merely  ancillary  to  a 
retail  business  is  very  different  from  a  store   which  is 
ancillary  to  a  wholesale   business*      If  this  arch  is 
ancillary  to  the  wholesale  bnatncM  it  is  a  warehouse ; 
if  ancillary  to  the  retail  business  it  is  not  a  ware- 
house.     It  is  a  mixed  question  of  law  and  fact,  and 
in   my  opinion  the  county  court  judge  misdirected 
himself  in   point  of  law.      It  aesms  to  me  that  the 
business  carried   on  by  the  respondents  was  in  the 
main  a  wholesale  basin  ess,  and  the  arch  was  used  snb- 
stantially   for  the  pnrpoaaa   of  that  budneas.      The 
Legislature^  in  introducing  the  word  warehouse  into 
the   Act,  was  dealing  with  the  probable  danger  to 
workmen  by  reason  of  the  handling  of  goods  on  a 
large  scale,  and  that  is  just  oa  likely  to  occur  where 
the  place  in  which  the  goods  are  handled  is  ancillary 
to  another  place  in  which  the  aotu»l  sate  of  the  goods 
wholesale    takes    place.       The    caae    of    Colvim  v. 
And^Bon  was  cited  to  us  aa  being  inconsistent  with  the 
view  which  I  am  now  putting  forward.      I  do  not 
think  io.      When  that  case  is  looked  at  I  can  fle«  no 
jQConsistency  between    it    and    our  deciaion  in  the 
present  case.      I  am  wilUog  to  adopt  the  language  of 
tbe  Lord  President,  where  he  say  a :  '*  Upon  these  facta 
I  am  of  opinion  that  the  reapoadenta*  premiaet  are 
not  a  '  warehouse  *  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1@97.      There  is  no  defini- 
tion of  *  warehouse '  in  the    Act  of    1897,  and    we 
Imow  that  the  term  is  used  in   a  variety  of  senses, 
but  I  think  that,  as  used  in  that  Act,  it  does  not 
include  a  retail  shop,  which  tha  respondents'  premises 
practioaHy  are,   otherwise  every  such    shop    would 
come  under  the  provisions  of  the  Factory  Acts,  which 
have  not  hitherto,  so  far  aa   I  am  aware,  been   held 
applicable  to  them.      While  it  may  b&  difficult  to 
deflne  '  warehouse/  I  am  of  opinion  that«  as  uaed  in 
the  Act  of    1897,  it  involves  the  idea    of    a    place 
normally  of  considerable  siaie,  mainly  used  for  the 
storage  of  goods  in  bulk,  or  in  large  quantitiei*  and 
in  which^  conscqnently,  the  dangers  incident  to  the 
handling   of  goods  in   bulk  or  in    large  quantities 
might  naturaSy  arise  J'     That  aeems  to  me  to  expreas 
as  accturately  as  possible  the  meaning  of  the  word 
'*  warehouse  **  in   the  Act.     AH  the  elements  men- 
tioned by  the  Xtord  President  are  present  in  this  Cf*se, 
In  my  opinion  the  county  court  judge  was  too  strict 
in  holding  that  the  rule  htid  down  aa  to  a  store  that 
is  ancillary  to  a  retail  busineaa  applies  to  this  case. 
The  arch  here  is  ancill^y  to  the  wholesale  trade,  and 
is  therefore  a  warehouse  within  the  meaning  of  the 
Act.    The  appeal  must  therefore  be  allowed. 

Mathew,  Ii,J. — ^I  am  of  the  same  opinion.    The 

county  court  judge  has  given  ns  a  full  statement  of 
the  grounds  of  hS  decision,  and  in  my  opinion  upon 
the  evidence  furnished  to  us  the  store  wa?  used  ao  as 
in  law  to  be  a  warehouse  within  the  mf>aiiing  of  the 
Workmen's  Compensatiom  Act,   1S97,     The  glass   is 
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brought  to  the  a-roh  for  the  purpose  of  beiug  polished, 
and  it  h  storeil  there  in  tb«  firat  mstanoe  for  that 
purpose,  and  when  polished  it  remains  thsr^  in  large 
quautitiee  and  in  heavy  paokages  awaiting  sale 
whether  by  orders  given  by  customers  in  the  shop  or 
by  orders  given  to  travellem.  The  county  oouft 
judge  thought  that  there  was  a  wholeflale  and  retail 
business t  and  that  the  store  was  ancillary  to  the  shop 
where  the  business  was  carried  on*  la  other  words, 
that  the  store  itself  was  a  shop.  That  conclusion  was 
arrived  at  by  the  u^e  of  the  word  ancillary.  Without 
doubt  that  is  a  proper  word  to  u9e  where  the  store  is 
merely  auxiliary  or  appurtenant  in  the  sense  of  being 
subsidiary  to  the  purpose  for  which  the  business  is 
carried  on.  In  the  present  case  the  store  was 
necessary  and  indispensable  aod  not  merely  subsidiary 
to  the  carr}.iug  on  of  the  wholesala  buainesSi  I  feel 
therefore  reheved  from  the  difficulty  which  the  county 
court  judge  oreated  by  the  use  of  the  word  anciUary. 
It  seems  to  me  tbat  the  mistake  made  by  the  judge 
lay  in  treating  the  store  as  nothing  more  than  tfie 
shop.  Our  decision  entirely  follows  from  the  decisions 
in  Burr  v.  Wlnteky  and  Colvine  v.  Amhrson,  This 
arch  is  used  in  oooneoLion  with  the  wholesale  busineaA 
as  a  store  where  goods  are  kept  for  safe  custody  and 
for  deiivery  to  customers  when  sales  take  placet  It 
is  therefore  a  warehouse  within  the  Act* 

OozBirs-HAED  Y,  L.J.— I  have  felt  and  still  feel  some 
doubt  in  this  case,  but  it  is  not  sufficient  to  cause 
me  to  differ  from  the  Master  of  the  Bolls  and 
Mathew,  KJ. 

ApptaJ  allowed. 

Solicitor  for  the  applicanti  IF.  B.  Black  mU, 

Solicitors  for  the  respondents,  W.  Hard  ^  Son, 


From  K.  B,  Biv.  . 

[Vaughan  Williams,  Bomer,  and  J    July  8,  9,  1903, 
Stirling,  L.  J  J.)  ) 

Oliver  v,  Naittilus  Steam  Bsippgig  06, 
(Lxmitkd),  (a*) 

Master  and  iervant^—Emphffers'  liahUiti/^Atddmt— 
€<ytnpemaii<m^ Ikimagts^ PaymefiU  hj  emphyer^ 
Receipt*  "  withotd  prejudice  *'—*'  Proceeding"— Action 
against  third  permn — ExiTci4&  of  **  edition" — IVvrk- 
mm'9  Oompemaiion  Act,   1897  (60  tfe  61  VicL  c.  37), 

The  mere  fact  that  a  workman  kaa  received  mon^y 
from  hi4  employer  and  givm  rtcdpts  there/tirt  which 
receipts  an  txpressed  to  be  withotU  prrjmiite,  doe$  mt 
atTwunt  to  an  tx^ercise  of  his  option^  under  section  6  of  tht 
Worlcmen'B  Compensaiion  Act,  1897,  to  proceed  aguinst 
the  0mphifer,  so  a$  to  preclude  him  from  suhsequtntly 
pursuing  any  legal  rmntdy  which  he  mag  Aat«  against 
some  person  other  than  the  tmploger.  And  in  dealing 
with  any  particular  case  it  should  be  regarded  as  a 
matter  of  substaiicef  so  that  the  amission  of  iJ^  words 
**  mthou^  prejudice "  from  the  first  remipt  will  not 
irrwoeaUy  hind  the  workman  ao  as  to  make  it  impossible 
fw  him  to  pursue  his  legal  remtdg,  notwithstanding  thai 
th€  subsequfnt  payments  show  tfiai  the  parties  nimt,  us 
between  themselves,  have  treated  him  as  not  irreuiKably 
hound  by  the  first  payment* 
This  was  an  appeal  fn)m  a  decision  of  Jelf,  J, 
The  plaintiff  was  an  eugine -fitter  in  the  employ  of 
John  Kodgera  &  Co*  (Limited),  ship  repairers,  at 
Cardiff,  who  in  November,  1901,  were  carryiug  out 

(a.)  Reported  by  J.  I,  STrauKG,  Esq.,  Barrieter- 
at-Law, 


Pfpaiii  on  board  the  iteamsHp  Eltt%  Branch,  bfthaig- 
iug  to  the  defendants. 

On  the  26th  of  November  the  plaintiff,  by  ths 
direction  of  his  employers,  went  on  board  the  vessel, 
and  while  he  was  working  close  to  the  disconnected 
end  of  the  ateampipe  from  the  donkey-engine  a  msa 
in  the  employment  of  the  defendanta,  and  in  charge 
of  the  donkey-engine,  suddenly,  and  without  any 
warning  to  the  plaintiff,  started  it,  with  the  resolt 
that  the  plaintiff  was  severely  scalded  by  the  escaping 
steam,  and  had  to  be  takt-m  to  the  Cardiff  Infirmary  * 
At  the  time  of  the  accident  the  plaintiff  was  in  receipt 
of  wages  of  £2  Is.  a  week. 

On  the  2ud  of  December,  1£K>1,  he  wrote  lo  hii 
employers  from  the  infirmary  informing  them  of  hii 
accident,  but  not  making  any  formal  claim  for  com- 
pensation. At  that  time  he  was  aware  that  m  order 
to  claim  compensation  under  the  Workmen's  Com- 
penaation  Act,  1897,  notice  of  the  aDcideut  must  firit 
be  given  to  his  employtrs. 

On  the  8th  of  January,  1902,  the  agent  of  ths 
insurance  company,  with  whom  the  employers  had 
effected  the  insurance  against  accidents  to  workmeo  m 
their  employ,  and  to  whom  they  had  handed  the  notioe, 
called  on  the  plaintiff  at  the  infirmary  to  ascertsia 
his  condition,  and  the  plaintiff  was  also  examined  tiy 
a  medical  practitioner  on  behalf  of  the  employer!. 

Ou  the  15th  of  January  the  agent  called  again  and 
paid  the  plaintiff  £i  13s,  4d,,  being  at  the  rate  of 
£1  a  week  for  four  weeks  and  four  days  up  to  the  llth 
of  January*  He  handed  to  the  plaintiff,  and  tbt 
plaintiff  signed  ^  a  receipt  stating  that  the  sum  had 
been  received  from  his  employers  per  the  insurance 
company  **  on  account  of  compensation  which  may  be 
or  become  due  to  me  under  the  Workmen's  Com- 
pensation Act,  1897,  in  respect  of  the  aooident  whicb 
occurred  to  me  on  the  26th  day  oi  November,  i90L" 
On  the  22Dd  of  January  the  insurance  agent  called 
again  and  tendered  the  plaintiff  £1  as  a  payment  for 
the  week  from  the  llth  to  the  18th  of  January*  I& 
the  interval  the  delegate  for  a  trade  union  of  whieli 
the  plaintiff  was  a  member  had  called  upon  t!ie 
plaintiff  and  cautioned  him  against  accepting  any 
further  payments  without  stipulating  that  he  did  so 
**  without  prejudice/'  The  plaintiff  accordingly 
iu  formed  the  insurance  agent  that  he  oould  on]y 
accept  further  payments  **  without  prejudice."  The 
agent  assented,  and  said  that  he  would  make  a 
note  of  it,  which  he  then  did  in  his  note-book,  and 
he  subsequently  informed  the  insurance  oompany 
that  the  plaintiff  would  only  a'^ept  pay  men  t«  subject 
to  that  qualifioation.  The  plaintiff  then  accepted  ths 
£1  and  eiigned  a  receipt  as  before,  which  did  not 
itself  contain  the  words  *'  without  prejudice," 

On  the  1st  of  April.  1902,  the  plaintiff  left  the 
ioffrmary.  Weekly  payments  of  £l  continued  to  h« 
made  to  him  as  before  until  the  2&th  of  May»  when 
he  refused  to  accept  any  further  payments. 

On  the  oth  of  June,  1BU2,  ho  issued  the  writ  in  this 
action  against  the  defeudants,  the  owners  of  the 
steamship,  claiming  damages  for  personal  injuriea. 

The  action  was  tried  at  Cardiff  by  Jelf;  J*,  without 
a  jury,  the  damages  being  agreed  at  £375  in  ths 
event  of  the  judge  finding  in  favour  of  the  plaintiE 

Tne  learned  judge  held  that  the  plaintiff  wm  in 
the  circnmstances  debarred  by  the  provisions  of  the 
Workmen's  Compensation  Act,  1897,  from  pursuing 
his  common  law  remedy  against  the  defendants,  aal 
ordered  judgment  to  be  entered  for  the  defendants. 
The  plaintiff  appealed. 

By  section  t^  of  the  Workmen's  Compensation  Act : 
*' Wliere  the  injury  for  which  compensation  is  pay- 
able under  this  Act  was  caused  under  oircumfltaiuMS 
creating  a  legal  liability  in  some  person  other  than 
the  employer  to  pay  damages  in  respeot  thereof,  tiw 
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work«n&a  mfty,  at  hii  option^  prDoead  eitKer  at  1ft w 
tg^tift  that  peivon  to  reoov^r  damages  i  or  againet 
hit  emplojrer  for  eompeoeation  under  thia  Act,  bat 
not  againat  both,  and  if  compeoiation  be  paid  imder 
ibia  Aot,  the  employer  shall  be  entitled  to  be 
iudeoini^^  b^  the  said  other  person,'' 

S.  T,  Emn9t  K.C.f  and  J,  Sankty,  lor  the  plaintiff, 
— Under  tectioa  6  of  the  Workmen's  Compeiuatioii 
Acti  1897,  the  plaintiff  bad  an  optioa  to  proceed 
either  against  the  defendants  for  daoiagef  or  against 
his  employers  for  oompenaation^  but  not  against  both. 
Tbe  plaintiff  cannot  be  laid  to  have  ezorcisod  bis 
option,  because  there  is  notbiog  to  a  how  that  wben  be 
aoc«pted  the  money  he  was  aware  of  hia  legal  remedy 
agaimt  the  defendants.  Nor  has  he  tf^ken  any  "  pro- 
deeding  '^  against  Mh  employers  so  &a  to  give  up  bis 
i%bto  against  tbe  defendantt.  All  be  has  done  bas 
been  to  uccept  a  sum  of  money  paid  to  him  by  way  of 
compensation,  and  this  does  not  amount  to  a  -'  pro- 
ceeding^' nor  to  a  claim  for  compensation  againBt  the 
employers* 

Ahd  ThQma&^  K,C*t  and  Pardons,  for  the  defendants. 
— The  only  question  iH  whether  the  plaintiff  to  the 
yiOlBIlt  ca4e  has  not  '"proceeded ''  and  so  exerctaed  his 
^ptiofti  under  the  Act,  When  a  workmen  reoeiveJi  as 
compensation  from  bis  employers  a  weekly  sum» 
knowing  that  it  is  as  compensation,  that  amounts  to 
■n  exercise  of  bis  option.  Here  the  workman  signed 
a  reoeipt  wbit^b  is  inconaiBtent  with  bis  not  baving 
«9£erciied  bis  option^  and  Jdf,  J.^  baa  found  as  a  faoi 
that  he  has  exercised  it. 

g,  r.  Bwm9,  K.a,  replied. 

The  following  <^8es  were  referred  to  in  tbe  course 
of  the  arcnment:  Powell  v.  Main  Cottier y  Ca*,  49 
W.  E,  49,  [1900]  A,  G.  366;  Wri'jM  y.  John  Bagnali 
^  Bom  (Lumted),  48  W,  R.  533,  [1900]  2  Q.  B.  240  ; 
Randalls.  HiW^  Dry  Bock^  Emjirimriiig  Co,  {LimiUd)f 
IS  W.  E,  530,  [1900]  2  Q.  B,  245 ;  Ptrnj  t,  Ckm^Ua, 
49  W.  E.  669  i  Tong  v.  Grsiii  Ntjrthern  Railway  Co.,  86 
L.  T,  802;  Fidd  v.  Longtlm  ifc  6%7m,  50  W.  E.  212, 
[1902]  1  K  B,  47 ;  LiWe  v,  Machllan,  2  Fraser  387  ; 
Beckys/  T.  Scat  ^  Co.,  [1902]  2  I.  E,  504;  Tkomiuon 
iHt  8<nm  T,  North-Eaaicm  Marine  Engificerinff  Co. 
{fimmd},  [1903]  I  K.  B.  428,  51  W.  E,  Dig,  lOG ; 
Lee  v<  Lancashirtimid  Yorkshire  Railway  Co,^  19  W,  R* 
729,  li,  E,  6  Cb,  527  ;  and  Elim  v<  Grmt  NoHhtm 
^iiteatf  Co.,  €9  W,  E.  39^. 

Yaughax  Williams,  L,  J*— In  this  case  the  plaintiff 
suee  the NtutiluB  Steam  Shipping  Co,  (Limited)  upon  the 
ground  that  he  has  been  injured  under  circumstances 
which  throw  upon  the  defendants  ^r^TTicJ/acie  a  legal 
liability  in  respect  of  the  injury  which  he  tiai 
sastsined.  It  is  not  in  dispute  that  that  is  tme,  Tbe 
defendants  who  are  under  this  priTnd  facie  liability 
raly  for  their  defence  upon  section  6  of  the  Wotkmen*fl 
Compensation  Act,  1897*  I  will  read  that  section  in 
a  moment  I  but  I  want  to  say  beforehand  that  the 
Workmen's  Compensation  Act,  1897,  is  not  a  ^er; 
eaay  Act  of  Parliament  to  constme.  It  is  an  Act  of 
Parliament  a»  to  which  I  think  I  may  pioperly  say 
that  the  dilHcnlties  of  constriiction  are  so  great  that 
it  is  not  deiirable  that  in  any  case  judges  should 
dedde  more  than  is  absolutely  necessary  for  the 
decision  of  the  particular  case  before  them.  However, 
I  do  not  propoae  bo  do  so  myself  if  I  can  help  it* 
Now,  section  'i  says  this :  **  Where  the  injury  for  which 
0CHXi|petisation  ii  payable  under  this  Aot  was  caused 
tmdef  circumstances  creating  a  legal  liabitity  in  some 
p^mon  other  than  tbe  employer  to  pay  damages  in 
retpeot  thereof/'  1  pause  for  a  moment  to  remark 
that  we  have  that  here,  because  tbe  defendants,  the 
Kautilus  Steam  Shipping  Co*  (Limited),  are  persons 
other  than  the  am^oyer  liable  to  pay  damdgee  in 


respect  thereof.  The  section  goes  on  to  provide  i 
*'  The  workman  may,  at  his  option,  proceed  either  at 
law  agaiuat  that  person  to  recover  damages^  or  against 
his  employer  for  compensation  under  this  Act,  but 
not  against  both,  and  if  eompeuflatiou  be  p»id  under 
this  Act  the  employer  shall  be  entitled  to  be  indemni- 
fied by  the  said  other  person.'^  Now,  '*  the  said  other 
person  "  in  tbe  present  case  are  the  defend  ants »  ^fhey 
contend  that  tbe  plaintiff  has  proceeded  "against  his 
employer  for  compentation  under  this  Act "  t  that  be 
has  not  only  proceeded  **  against  his  employer  for  com- 
pensation under  this  Act,  but  that  he  has  succeeded 
in  obtaining  paymeot  of  compensation  under  this 
Act;  and  tbat^  under  those  dLrcumstancei^,  by  tbe 
very  terms  of  the  6tb  section,  tbe  workman 
cannot  now  bring  an  Gkction  against  any  other 
person  legally  liable  to  pay  damages,  because  he 
has  proceeded  against  bi?  employer,  and  has  received 
compensation  from  the  employer  under  tbe  Workmen's 
Compensation  Act*  IS9T»  I  do  not  understand  Mr. 
Evans  to  argue  that,  if  it  was  true  to  say  in  this  case 
that  a  workman  bad  received  from  his  emplojrer  com- 
pensation under  the  Workmen's  Oouipensaiion  Act, 
1897,  as  iucb,  he  could  afterwardt  sue  the  *' other 
peraon."  I  do  not  think  he  contends  so ;  but, 
whether  be  doea  so  or  not,  I  say  that  in  my  judgment 
if  that  had  happened  it  is  perfectly  plain,  whichever 
view  you  may  take  of  the  6tb section,  that  a  workman 
who  has  reoeived  compensation  from  the  employer 
under  the  Workmen ^s  Compensation  Act,  1897,  cannot 
afterwards  sue  that  other  person*  Therefore  really 
the  sole  question  in  this  case  is:  Kts  the  plaiuti^ 
received  compensation  from,  bis  employer  under  tbe 
Workm^'a  Compensation  Act,  1897  F  Mr,  Evans 
addresied  to  ns  an  argument  which,  I  think,  was 
based  upon  Rcndall  v.  HiW^  Dry  Dock  Co,  He  sayi 
that  in  that  case  it  was  held— there  being  a  receipt  m 
the  identical  form  of  the  receipt  in  the  present  case — 
that  the  plaintiff  there  who  bad  received  moneys,  much 
as  this  plaintiff  has  received  moneys,  bad  not  thereby 
commenced  proceedinga  so  a!i  to  exempt  himself  from 
the  operation  of  the  bmitation  which  is  provided  by 
section  2,  Mub-seotion  1*  That  ts  the  section  which 
says  **  Proceedings  for  the  recovery  under  this  Act  of 
compensation  for  an  injury  shall  not  be  maintainable 
unless  notice  of  tbe  accident  ban  been  given  as 
soon  as  practicable  after  the  happening  thereof 
and  before  the  workman  has  voluutardy  left  the 
employment  in  which  he  was  injured,  and  unless  the 
claim  for  compensation  with  respect  to  such  accident 
has  been  made  within  six  months  from  the  occurrenoe 
of  the  accident  causing  tlie  injury."  He  contends 
that,  becauae  the  Court  of  Appeal  held  in  the  case  of 
Jlendfdi  v,  Hitr§  Dry  Dock  Co.,  that  the  payment  and 
the  existence  of  the  receipt  in  the  same  form  as  the 
receipt  in  this  oase^  was  not  held  to  be  a  claim  for 
compensation  within  the  six  months  so  as  to  oust  the 
operation  of  the  statutory  limitation,  therefore  we 
ought  to  hold  in  the  present  case  that  there  has  been 
no  claim  under  the  Act  of  1S97,  and  no  paymeut 
under  such  a  claim.  I  can  only  say  that  1  do  not 
agree  with  that  argument*  It  muat  be  remembered 
that,  at  the  time  when  that  caie  was  decided,  it  was 
supposed— following  the  law  as  laid  down  by  the 
Court  of  Appeal  in  Powell  v.  Main  Colliery  t'e, 
(Limited)^thB,i  the  claim  for  compensation  whioh 
must  be  made  within  tbe  six  months  was  a  claim 
which  must  be  made  by  a  step  in  legal  proceedings, 
such  as  filing  a  claim  for  arbitration  in  the  county 
court*  Therefore  I  shall  not  trouble  any  more  about 
that  case,  because  I  really  do  not  think  that  it  affeotn 
the  question  which  we  have  to  decide  here  at  all. 
The  only  question  which  we  have  to  decide  here 
is  whether  or  not  there  has  been  money  paid 
under    the    Wotkmen's    Compen^lion    Act,    1S^7| 
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by  thf  empl<^^  to  the  workman.  I  should 
httva  bsen  iBdioed  to  aiy  that  if  it  had  not  beeta 
fof  the  evidenos  abDut  the  reoaipt  beiog  *' mthoiit 
prejadica*'— which  wm  expreaaed  by  tha  workman 
upoQ  the  occAfi^ii  of  receiring  th&  BeoDud  payment, 
ftud  which,  moreovar^  was  notad  by  the  agent  who 
made  that  paymeot  in  hia  book— the  aclon  agJiiast 
the  pepion  other  t^ian  the  employer  could  not  poiiibly 
hava  biea  hroagbt,  having  regird  to  the  terms  of 
aetJtion  6  of  the  Act  of  1S97*  I  thiak,  ho  waver,  tha*. 
what  was  Slid  by  the  workman  iu  the  hospital  about 
^'without  prejudice'*  and  accepted  by  the  agent 
payiog  tbe  money,  makes  alt  the  difference,  Mr, 
Abd  Thomif,  who  alwaya  ia  willing  io  any  ca^e 
which  he  afgues  to  meet  the  real  diffiouUy  in  the 
ease,  moat  frankly  accept^  the  propoaition  that  if 
there  had  been  no  firdt  piyment  made  without  beiog 
aabjetit  tothia  expression  of  "  without  prejudice,"  ha 
really  could  not  have  supported  hia  case  here.  H© 
accepted  the  p:>flitioa  that  tbe  ri^iult  of  the  expression 
**  without  prejudice"  wag  that  which  was  deicribad 
by  the  learned  Judge  in  the  court  be!ow«  who  laid  in 
his  judgment :  "  Ifiad  alio  as  a  fact  that  the  insur- 
ance company  intended  to  pay  the  cr>mpanaation 
under  the  Act,  aud  that  the  plaintilF  inteudad  to  take 
it  under  the  Act ;  but  that  tbe  plaintiff  tried,  aft^  the 
first  occasion  when  he  got  the  £4  13<»  4d*,  to  kesp 
open  any  other  remedy  if  he  could*"  If  that  was  so, 
Mr.  Abel  Thamas  was  parfectly  right  in  iayiog,  that, 
haviog  regard  to  all  those  payments  which  were  made 
nnder  the  reservation  of  "  without  prejudica,"  it 
could  not  be  said  that  those  payments  were  payments 
which  presented  the  plaintiff  suing  the '*  other  per- 
son" mentioned  in  the  ti;h  section  of  the  Act,  bacanse 
those  payments  were  made  without  praj  adic^  (as  the 
learned  judge  in  the  court  balcw  aaya)  to  any 
other  remedy  which  the  plaintiff  might  have.  And  I 
■honld  go  further  myaelf  and  say:  "Altogether 
without  prejudice  in  any  respsct.**  Here  there  was 
an  agent  who  was  atanding  iq  the  shoes  of  the  em* 
ployer,  ani  who  might  ba  expected  to  ml  in  the  same 
way  that  an  employer,  taking  an  intereit  in  his  work* 
man,  might  be  ezpectad  to  act— that  is  to  say,  come 
to  the  man  lying  in  a  state  of  suffering,  a«  he  then 
was,  and  say:  ^'You  are  entitled  imder  the  Act  of 
Parliament,  if  you  claim  compensation,  to  recaive 
each  week  a  sum  of  money  being  the  statutory  pro* 
portion  to  your  wage.  Here  it  ia,  take  it,  and  take  it 
withont  ptejadioe ;  which  means  leavicg  you  exactly 
in  the  same  poaition  aa  if  |rou  had  not  taken  it,  and 
not  binding  you  to  retain  the  money  in  any  way  if 
yon,  npon  rising  from  your  sick  bed,  ehonld  think  it 
battsff  not  to  accept  this  money  from  ma,  your  em- 
ployer, under  the  Workmen^a  Compensation  Act.  1897, 
but  elect  to  take  the  reme'lf  against  the  other  person 
who  has  the  legal  li^ibility  described  in  the  6th  section 
ofthaAct" 

Now,  having  said  that,  it  seemi  to  me  that  the 
only  diffiautty  which  remains  if  the  diffimlty 
which  arises  in  raipeot  of  the  first  piyment— that  is, 
the  payment  whiah  was  made  up  on  the  15  th  of 
January,  1902,  That  was  not  made  subject  t:i  any 
such  reservation  ai  **  without  prejudioe."  Tae  real 
question  ia,  Ought  we  to  treat  the  Erat  payment  as 
having  been  made  subject  to  the  same  condition  as 
the  later  paymants  f  I  think  we  ought.  My  reaaon 
for  that  is  this  :  After  all,  a  receipt  does  not  in  itself 
cpaate  any  estoppel  of  any  aort  or  kind.  Yon  may  Uke 
all  the  circumstances  surronnding  it  into  consideration 
and  ask  yourself  the  queation  what  really  was  intended 
by  the  parties  when  the  receipt  was  gi?en  and  taken. 
One  must  not  forget— although  I  am  not  going  to 
quarrel  with  Jelf,  J/a,  findinga^that  the  plaintiff 
understood  what  he  was  doing  when  he  gave  the 
i»ciipt— understood,    that    it  to  say,    that  he  was 


receiving  a  payment  of  compensation  under  the 
Workmen's  Compensation  Act,  1897.  I  do  not  l^ck 
that  it  would  be  a  fair  inference  to  draw  that  the 
plaintiff  at  that  moment  wa«  in  such  a  state  of  bodOf 
health  and  mind  that  really  he  could  make  no 
election  as  to  what  would  be  tbe  best  ooutse  to 
pursne.  To  my  mind,  you  cannot  have  a  stroogsr 
piece  of  evidence  that  this  is  true  at  to  tbe  state  of 
things  upon  tbe  15th  of  January^  1DD2,  than  the 
evidence  of  the  acts  of  the  agent  of  the  inscr&cc« 
company.  What  does  the  agent  mean  when,  upoo 
the  next  occasion,  the  next  week,  he  accepted,  as  he 
clearly  did  accept,  the  receipt  which  was  giTsn 
Bubject  to  the  qualification  of  "  without  prejndioe'*? 
Ha  accepted  it  upon  that  occasion,  and  be  accepted  it 
upon  all  subiequent  occasions  until  the  month  of  Ms;', 
1902,  when  the  plaintiff  refused  to  receive  any  mote 
paymenti.  What  did  the  agent  think  it  all  meaat 
when  he  accepted  that  qualification  or  that  res^rrs^ 
tion?  Did  he  really  think,  and  did  he  aik  the 
learned  judge  who  tried  the  case,  and  does  he  aikni 
now  to  say — or  do  those  who  really  rely  upon  hii 
evidence  ask  ua  to  say — that  when  thia  reaervstiofl 
was  given  and  acc^e^ted  by  him  it  did  not  msttt^r 
whether  the  plaiutifi"  made  a  reservation  or  whether 
he  did  not  make  a  reiarvation,  beoauie  he  bid 
already  committed  himself  by  the  first  receipt  scd 
the  first  acceptance ;  and  that  it  was  idle  lor  him  ta 
think  of  reserving  any  other  ramedy  that  ha  might  han 
becauae  he  had  already  precluded  himself  from  any 
farther  option  by  the  first  payment  which  was  made,  sad 
in  rMpect  of  which  he  wat  content  to  give  a  recsipt  f 
I  do  not  think  that  the  agent  would  be  wilUagto 
have  that  view  taken  of  his  conduct*  My  owe  view 
is  that  by  quietly  accepting  that  reiervation  or  qusli* 
cation  *' without  prejudice^'*  which  he  entered  iahii 
book  and  communicated  to  his  principals  without 
making  any  protest  or  objection  to  it  to  the  plaintiilt 
he  agreed  really  that  tbe  qualification  was  to  oveirids 
the  whole  of  the  receipts.  Once  you  have  got  it  that 
that  qualification  is  to  override  aU  tbe  reoeipti,  it 
seema  to  me  that  there  is  an  end  of  the  defence  ist  up 
by  the  defendants  here.  It  may  be  perfectly  tPiA  to 
Bay  that  where  there  is  a  receipt  which  without  any 
qualification  acknowledges  the  receipt  of  money  und^ 
the  Workmen*s  Compensation  Act,  1857,  there  hii 
been  a  claim  or  a  pro  Deeding  within  the  meaning  cf 
section  6,  But,  in  my  judgment,  that  cannot  propidr 
be  said  where  the  payment  in  question  is  not  an  od- 
qualified  receipt  of  the  money,  but  a  receipt  giveu  Vf 
a  sick  man  who,  at  the  moment  of  giTiog  the  recttpt, 
expreasly  makes  the  ac^knowledgment  of  the  Mt^ 
subject  to  the  qualification  of  '*  withont  prejodioft.'* 
In  my  jn(5gment,  this  is  safficient  to  dispose  of  ih» 
case.  I  think  that^  under  those  cironmatances,  the 
plaintiff  was  entitled  to  bring  his  action ;  and,  as  tbe 
damages  have  been  agreed,  I  think  that  ws  ought  to 
aUow  this  appeal  and  reverse  the  decision  of  Jal^  J-i 
and  enter  judgment  for  the  pliiutiff  far  £Slh 
I  only  hava  to  add  that  I  have  tried  not  to  isprtfi 
any  opinion,  or  give  any  jadgmeutf  upcm 
any  points  other  than  those  necessary  for  the 
decision  of  tbe  present  case,  beyond  saying 
that  if  there  is  a  payment  and  a  receipt  of  moaaT 
under  the  Workmen*a  Compensation  Act*  1837,  atrf 
that  receipt  is  in  no  way  qualified ,  I  think  that  that 
is  sufhcient  to  bring  the  case  within  the  operatiCQ  ^ 
saetion  6,  and  put  the  workman  in  a  position  cf* 
man  who  has  proceeded  against  hu  employer  tot 
compensation  and  recovered  it  I  express  no  opiiii« 
whatsoever  upon  the  nnmerous  points  which  ban 
been  very  properly  odsed  in  tlie  diaouision  ol  thiifltP 
before  us. 

BoMXE,  L,J,— I  have  oom«  to  tbe  same  ooncltsioa* 
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Gaxmr  of  Affiai*. 
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COXJAX  OF  Apfsal« 


To  tny  mind  the  qiieitioQ  upoci  which  the  preseut 
appeal  toroi  is  situpiy  whether  the  plibintiff  b afore  he 
eOEQEzienc^  this  aotion  had  exarciied  the  option  given 
to  Mm  by  aection  6  ol  the  Workmen' i  Compensation 
Aot^  I&9I,  by  proceeding  againat  his  etnployari  ao  ai 
to  predude  mm,  hy  virtue  of  that  iiection,  from  now 
itdng  the  defendants.  The  learned  jndge  la  theooatt 
below  came  to  the  conclnaioii  that  the  plaintiS'  had 
exercised  the  option  in  the  aeose  that  I  have  men* 
tioaedp  Bnt  thii,  to  mj  mind,  ii  chief! f  b^inie  the 
learned  judge  drew  certain  inferences  from  the  facts 
of  the  ctMe  which  were  really  not  much  m  dispute. 
It  is  quite  open  to  us,  in  tny  opinion,  to  differ  fiom 
the  Learned  judge  upon  the  conclusion  of  faot  which 
be  has  come  to  in  thii  case*  This  is  not  like  a  case 
where  a  judge  hai  seen  the  witnesses  and  haa  had  to 
decide  a  qaeetioa  of  fact  tbat  depended  upon  which 
side  the  witnesses  were  speaking  the  truth,  where 
there  wae  »  direot  conflict  of  evidence*  Where  there 
is  a  direot  conflict  of  evidence  on  the  main  iisue 
of  fact,  and  the  jnd^e  has  seen  the  witneaseA  and 
declared  that  he  believes  one  side  and  not  the 
other,  naturally  enough  the  Court  of  Appeal  would 
not  Uke  to  differ  fram  the  jndge  in  such  a  caee 
as  that.  That  ii  to  my  mind  wholly  distinct  from 
the  preaent  case*  I  think  that  this  ca^e  ia  one,  as  X 
have  said,  where  the  learned  jnlge  has  pfooeeded 
npon  ce^ain  inferences  which  he  bt^s  drawn  from  the 
faota  and  from  these  facte  it  is  as  well  open  for  ns  to 
draw  inferenoes»  as  the  learned  judge  in  the  court 
below,  I  thinkt  therefore,  that  I  am  at  liberty  to 
decide  this  question  of  fact  for  myself  upon  the 
evidenoe ;  anl  looking  »t  the  evidence  I  come  to  the 
conclusion  that  it  would  not  be  right  for  ni  to  hold 
that  the  plaintiff  had  precluded  himself  by  what  he 
did  from  now  saing  the  defeudantt.  In  the  Erst 
place  let  me  point  out  that  under  section  6  of  the 
Workmen's  Compensation  Act,  1897,  it  cannot,  I  think 
be  said  that  a  workman  must  necessarily  be  held 
to  have  exercieed  the  option  given  to  him  by  that  Act 
as  against  his  employers  or  ae  against  the  stranger 
liable,  because  he  has  taken  some  proci^ading  either  at 
law  against  the  stranger  or  under  the  Act  again  it  his 
employer.  Whether  the  proceedings  would  in  fact  be 
suoh  as  to  bind  the  workman  must  depend  upon  the 
cirtiutnBtances  of  each  case,  including  a  consideration 
of  what  has  resulted  from  the  proceedings  and 
whether  or  not  any  injustice  will  result  if  the  proceed- 
ings are  held  not  to  irrevocably  bind  the  workman. 
Further,  I  should  like  for  myself  to  say  that 
in  dealing  with  any  particular  case,  I  should 
try  and  look  at  It  as  a  matter  of  substance,  and 
decide  it  on  the  subatance  rather  than  on  matte ra 
of  form*  I  will  further  add  that  as  at  present 
advised>  though  it  is  not  neoess^  for  me  to  express 
a  dual  opinion  for  the  determination  of  this  cite,  I 
am.  disposed  to  think  ttiat  proceed ingi  should  not  ba 
hold  to  irrevocably  biod  the  workman  unless  thoie 
pTOoeedtngs  have  resulted  in  some  compensation  as 
8uch,  having  been  paid  to  and  reoeived  by  toe  workmen 
80  as  to  bind  the  parties^ 

With  those  observations  I  proceed  to  deal  with 
the  facts  of  the  preaent  else.  The  workman  after 
I10  wu  injured  sent  in  a  notice  of  injury.  That 
wai  a  prooeeding  taken,  and  properly  taken,  by 
him  by  way  of  caution*  and  certainly  was  an  in- 
nocent act  and  one  that  would  not  bind  him  in  any 
way  so  far  as  concerns  the  point  involved  in  this 
appeal.  Now,  until  I  come  to  deal  with  the  question 
of  certain  payments  that  have  been  made  to  him, 
beyond  eenaing  that  notioe  of  injury  it  seems  that 
the  workman  did  absolutely  nothing  in  this  oaie — he 
did  not  make  a  formal  claim  [  he  sent  in  no  notice  of 
c^aim.  The  fact  that  a  doctor  subsequently  visited 
bin  I  only  mention  in  passings  beoause  it  appears  to 


me  that  it  really  hai  n>  miteriaUty-  I  therefore 
proceed  at  ouoe  to  the  question  of  th^  payments 
that  were  made  to  the  workman*  To  my  mind 
it  ii  most  material  to  see  how  those  payments 
were  made,  and  in  what  reipeot  th^y  ware  paid( 
and  how  tbey  were  received  by  the  workman.  They 
were  paid  in  this  wise:  The  workman  was  lying 
seriously  ill,  I  take  it  that,  although  aeriousJy  ill  and 
in  great  pain,  he  understood  snfficieutly  to  know  what 
was  passing.  An  agent  comes  from  the  insurance 
company  who  have  indemnified  the  employers — and 
therefore  are  the  persons  really  bound  to  pay  if  the 
employers  are  liable— and  offers  to  make  a  certain 
pay m en t^some thing  like  a  weekly  payment  to  the 
workman  and  take  a  receipt*  That  receipt  has  been 
BO  often  read  that  I  need  not  repeat  it.  Xt  purports 
to  be  a  receipt  of  a  suiu  on  account  of  compensation 
which  might  be  or  become  due  to  the  workman  under 
the  Workmen*s  Compensation  Act,  1897.  I  wiU  take 
it  that  the  workman  knew  what  was  in  that  receipt, 
and  that  be  knew  that  lie  htd  a  claim  or  might  make 
a  claim  under  the  Workmen^s  Compensation  Act, 
1SB7,  But  when  the  receipt  is  considered,  this  is  at 
any  rate  clear,  that  it  in  no  wise  bound  the  employers 
to  any  recognition  of  liability  on  their  part.  It  left 
everything  open  to  them  except^al though  I  need 
not  decide  the  question — that  it  is  possible  after  the 
receipt  has  been  given  it  might  be  impUed  as  t)etween 
the  parties  that  a  claim  was  snpposud  to  have  been 
made  by  the  workman  under  the  Act«  fiut  the 
payments  were  not  made,  ai  I  have  already 
pointed  out,  as  admitting  any  Mabdity  on  the  part 
of  the  employ ers ;  nor  can  the  payments  be  taken, 
therefore,  as  against  the  workman,  to  have  been 
received  by  nim  irrevocably,  or  as  haTiug  been  made 
on  an  admission  as  between  the  parties  of  liability  on 
the  one  part  and  re^pl  in  respect  of  an  admitted 
right  by  the  workman  on  the  other.  It  seems  to  me 
to  have  left,  oven  on  the  form  of  the  receipt,  the 
position  of  the  parties  in  an  intermediate  state. 
Neither  party,  it  appears  to  me,  waf  abaolutely 
bound  by  the  payments,  nor  by  the  form  of  the 
receipt.  But  the  matter  does  not  stand  there,  Af  cer 
the  first  payment  had  been  made,  the  agent  of  the 
insurance  company  comes  again  to  make  a  further 
weekly  payment ,  In  the  meantime,  between  the 
first  payment  and  the  second,  the  plaintiff  is  in- 
formed by  an  officer  of  his  trade*  union  that 
payments  ought  to  be  received  by  him  expressly 
without  prejudice,  and  accordingly  tne  next  payment 
and  all  the  subsequent  payments  are  made  to  the 
workman  ou  the  ter mt  that  they  are  received  by  the 
workman  expressly  ^'without  prejudice,"  I  infer 
from  the  officer  of  the  trades  union  having  come  to 
the  workman,  and  from  the  evidence  in  this  cise, 
that  between  the  first  payment  and  the  second 
the  plaintiff  had  been  informed  of  what  be  was 
previously  ignorant^  that  he  might  have  a  dalm 
against  the  defendants  and  not  necessarily  a  claim 
against  the  employers  at  all  under  the  Workmen ^s 
Compensation  Act,  18^7.  At  any  rate  this  is  clear, 
that  the  second  payment  and  all  subsequent 
payments  were  made  to  and  received  by  the 
workman  expressly  without  prejudice*  It  is  notice- 
able that  no  objection  was  made  on  behalf  of  the 
agent  for  the  insurance  company  to  the  payments 
being  made  and  received  on  that  footing*  It 
appears  to  me  that  under  those  circumstances  we 
ought  not  to  consider  the  first  payment  to  be  left 
standing  as  it  were  by  itself  as  an  isolated  and  fatal 
fact,  but  that  we  must  look  to  see  what  suhtequently 
took  place,  I  think  that  the  second  payment  and 
subQequent  payments  made  expressly  witbont 
prejudice  show  under  the  circumatanceB  that  the 
parties  must  have  treated  the  first  payment  as  being 
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held  At  between  the  paitlea  not  to  have  izrarocably 
bound  the  workmaiii  but  to  be  taken  also  for  the 
purpose   I   nm   now  cooflideriiig    aa  being    Ukewiee 
without  prejndiiie.     It  is  adcoitted  before  ns   that  for 
the  pnrpoid  of  this  appeal  the  plaintiff  oannot  be  said 
to   hare    been    at    alt    pr^jndicBd     or    affected    by 
any  of   the  payments  after    the    firat.      But  it    m 
said,  and  the  learned  judge  in  the  oourt  below  hai 
■o     decided^    that    because   of    that    one    payment 
made,  and    that    one    withont    anything    expressly 
being     said     by    the     workman    at    the    time    of 
payment  I  notwithstanding  the  form  of    the  receipt 
and  notwithstanding  the  other  circumetancea^that 
that  ^^^at  payment  and  retainer  of  the  money  irrevoo-^ 
ably  bound  the  workman,  and  made  it  impossible  for 
him,  ootwithfltandiag  alt  the  circumetanoes  thereafter, 
to  say  that  the  defendants  remain  liable  to  him,  as 
they  undoubtedly  were  liable,   at  common  law,    I 
think  that  under  the  circtimstance«  we  ought  not  to 
agree  with  the  learned  judge  in  that  conciusion.     It 
He  ems  to  me  that»  looking  at  the  subatanee  of  this 
oase»  justioe  requires  that  we  should  hold  that  the 
workman  has  not  irrevocably  bound  himielf  by  what 
be  has  done  ;  and  that  he  has  not  exercised  his  option 
nnder  section  G  in  snch  a  manner  ai  to  enable  the 
defendants  to  say  in  this  case  that  they  are  free  &om 
all  li ability  to  the  plaintiff  under  the  common  law, 
I  need  only  say  in  oonelusion  that,  in  my  opinion^ 
the  ease  of  Ryan  [or  LiUk)  v.  MacLellan  is  perfectly 
distinot  from  the  present  ease.    In  fact,  if  the  judg- 
ments of  the  learned  judges  who  decided  that  case 
are  looked  at^  it  wlU  be  seen  that  they  baie  their 
deoiaion  on  grounds  which  emphasise  the  distinetion 
between  that  case  and  the  present-   They  found  there, 
as  a  matter  of  fact,  the  payments  were  made  to  and 
r^ceiYod  by  the  workman  as  payments  due  in  respect 
of  an  admitted  liahility,  and  as  a  satisfaction  pra  tantOf 
as  they  went  on,  of  the  liability  under  the  Workman's 
Compensation  Act,  1897,     The  ciroumstances  of  that 
case  are  quite  distinct  from  the  present;  and,  as  I 
have  said,  the  very  reasons  on  which  that  case  was 
based  show,  to  my  mind,  that,  if  the  learned  judges 
had  bad  to  decide  the  preaent  case,  they  would  haye 
decided  it  in  the  way  in  which  we  are  doing.     Ai  any 
rate,  it  forms  no  authority   against  the  views  t  am 
now  expressing*    I  agree,  therefore,  that  this  appeal 
ought  to  succeed, 

SxiBLirTG,  L,  J, — I  am  entirely  of  the  same  oplniQii. 
I  respect fuUy  differ  from  Jelf,  J,,  on  one  point •  I 
think,  as  my  brethren  do,  that  he  has  attached  too 
little  importanoe  to  the  fact  that  bU  the  payments 
alter  the  first  were  made  without  prejudice.  1  do  not 
differ  from  him  or  question  any  of  his  findings  of 
fact  as  they  stand.  But  I  think,  io  the  conclusion  at 
which  he  has  amvad,  he  neglected  to  give  the  weight 
which  is  attributable  to  that  drcumstanoe.  And  I 
agree  with  the  view  which  my  brethren  have  taken  of 
the  case^  having  regard  to  the  fact  that  the  payments 
iubseqnent  to  the  first  were  so  made,  I  wish,  how- 
ever, to  say  for  myself  tiiat  I  have  great  difficulty  in 
seeing  how  Jelf,  X'si  deoiiion  is  reconcilable  with  the 
deoinon  in  Jlendall  v,  /Ti/rj  Bn/  Dock  Co-,  which  was 
cited  by  Mr.  Evaos!  That  case  must  bf*  read  in  con- 
nection with  the  case  which  preceded  it  of  Wright  v, 
Jo  An  BagnaU  d:  Som  {LimiM),  I  understand  Wright 
T,  JohnBagTUiU  i£  Scffis  {Li7nit€d]  to  be  a  decision  that, 
wh@«  an  agreement  is  arrived  at  between  the  employer 
and  the  servant,  that  there  is  a  statutory  liability 
on  the  part  of  the  employer  to  pay  compensation 
under  the  Workmen^s  Compensation  Act,  1897, 
but  the  amonnt  of  compensation  is  left  to  be 
fettled  afterwards  by  a  judge  or  arbitrator,  the 
employer  will  not  be  allowed  to  set  np  the  defence 
th&t  no   dftlra   waa  made  within   ik   montha  of 


the  accident.     That    I  understand  to  be  in  acaoid^ 

anoe  with  the   decision  in  the  Scotch  ca^  of  Uyan  (or 

Little]   Y,    MacLtllan,   which  has   been  referred   to. 

That  being    the  state  of    things  in  WrigM  v.  J(thn 

Bag  nail  it    Bom   {Limited)  ^    the  case   of  IlendaU  v, 

HilVs    Dry    Bock    Co,    occurred    shortly  afterwardj. 

There  what  took  place  was  thist    There  was  appw^ 

enily  no  notice  of  the    injury  tent  under   the  Act ; 

nor  was  there  any  forma!   daim  put  forward.     Bat 

payments   were  made   by  an  insurance  company  on 

bebalf  of    the  employers   and  receipts   were  Ukm 

preolsely    in  the  same  form  as  are   found  to  bars 

been    taken  in  the    present  casd.     In  that  state  of 

things   the    county    court  judge    before    whom  tbs 

case  came  held    that  a  claim  for  compensation  nndsf 

the  Workmen's    Oompensatioo   Act,   189T,   did   not 

mean  only  an  application  for  arbitration.    He  further 

held  that  if,    having  regard  to  the  defence  of  tb« 

appellants,  it  was  open  to  them  to  object  that  ibe 

weekly  receipts  signed  by  the  respondent  were  not 

claima  for  compensation^   such  receipta  were  either 

claims  for  compensation  or  were  evidence  that  a  daim 

had  been  made ;  and  that  the  appeUants,  by  taJdiig 

snch  receipts  and  paying  the  weekly  sums  th«r«iE 

mentioned,  either  waived  a  claim  for  compensation  or 

were  estopped  from  taking  their  objection^     He  hsld, 

therefore,  that  the  employers  were  not  entitled  to  set 

up  the  objection  that  no  claim  bad  been  made  within 

the  six  months.     I  think  that  it  is  quite  true,  as  bii 

been  pointed  ont  by  my  lord,  that  at  the  time  the 

decision  in  Powell  v.  Main  CoUieri/Co,  (Li>AiW)in  the 

Court  of  Appeal  was  standing,  and  the  caae  was  decuied 

with   reference   to   that   decision,      Bnt  it  doii  not 

seem  to  me  that  that  ex;haiists  the  case,  beosaae 

Smith,  L.J.,  who  delirered  the  judgment  of  the  oourtt 

after  referring  to  the  receipt  saya^  (at  p,  2id  of  [1300] 

2  Q,  B,) :  '*  Do  these  circumstances  show  a  waivsr  oF 

the  six  months*   limitation,  or  amount  to  an  ostoppet 

against  setting  np  that  defence  ?    Clearly  they  de 

not."    Then,  after  referring  to  the  case  of  Wright  v, 

Jtihn  BagnaU  ^  Sons  {LimiUd)^  he  says :  "  What  vu 

the  ratio  d^idendi  in  that  case  ?    There  the  claim  for 

compemation  had  not  been  made  within  six  months 

of  the  accident,  and  the  county  court  judge  held,  sf 

my  brother  Collins  says,  that  the  parties  had  agreed 

that  there  was  a  statutory  liabihty  on  the  respondent 

to  pay  compensation,  and  that  each  of  them  had 

reserved  the  right  to  go  to  the  court  to  have  thi 

amount  determined.      My  brother    Williams  aeemi 

also,  during  the  argument,  to   have  said   what  wai 

exactly  to  the  same  effect      Where  h  there  any  sti- 

dence  in  the  present  case  that  the  parties  agreed  that 

^ere  was  a   liability  on  the  part  of  the  employen  0 

pay  ^compensation  P      I  can  see  no  evidence  of  anj 

such  agreement."     The  evidence  before  the  court  iu 

that  caae  was  exactly  similar  to  the  evidence  which 

occurs  here.     And  it  seems  to  me  that  that  case  eOQ- 

stitotes  a  great  difficulty  in  the  way  of  nphn|d]ag 

Jelf,  J.*«»  decision  in  the  present  case,      1  denra  to 

abstain    from    expresaing    any    opinion  as   to  what 

might  be  held  to  be  the  true  meaning  of  the  word 

** proceed"    in  the    Gth  section  of  the  Workm»*» 

Compensation  Act,  1897,  only  saying  that  it  ieenn  to 

me  that  great  weight  should  he  attached  to  the  jodg* 

ments  which  have  been  delivered  in  the  Irish  case  ^ 

Beckley  v,  Scott  ife  Co. 

Appeal  alhwed* 

Solicitors,    Eiddeli,     Vaizey^  l-    Smitht  for    E<my 
WilHamt  Neath;  BotirnU  &  Boch&. 


Vol.  UI. 
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High  CoimT, 


In  be  WELLOQMx'a  Tilide-Maril 


HlQB  OotTftl?* 


IQtgl  Court  Of  3wtm* 


BfTUBi  J,    j 


ITOTT,  20,  21,  23-26;  Dee.  14. 

In  re  WEiiLCOME'i  Tradb-Makk.  {a,) 
Trad^-marh — Fancy  vM/rd  not  in  mmmon  tu^t — P^UenU^ 
Dtaigm,  and  Tmde-Marki  Act,  1883  (46  it-  i7  VicL 

JiUnoi  n§em9ary  in  order  tJmt  a  word  may  he  mlidlt/ 
TtgitierBd  00  a  ^mde-Trmrk  ujider  the  Fatenis^  Designs, 
and  Trade- Marks  Act^  1S83,  «.  ^4:^  a»  **  a  fancy  word 
not  in  common  u#«/^  that  it  tliould  ht  wholly  uneuygeiUve. 
The  word  **  tabid  *^  was  tvell  known  in  refermce  to  »olid 
drugi  Uym^  he/ore  ISSC  In  1884  the  word  **  tabkid,'* 
wkieh  had  not  been  in  use  before,  was  registered  under 
the  Ad  in  resptd  of  suhstanceH  u^ed  in  medicine  and 
phctrmacy, 

HMy  ^/Mrf,  alihoitgh  there  was  a  suggestion  and 
(4^nosphere  of  description  about  the  registered  word^  yet 
that  as  it  did  not  **  really  irUelligibty  describe  the  thing 
#0^"  it  iiims  a  *^  fancy  word  *'  wHhin  Ote  above  section, 

TMa  WM  an  applicatioQ  hj  M^ssvb.  Tbompson  & 
Ckpper,  caitTiDg  on  bu^ioess  &&  chemists  in  Man- 
QMter,  to  h&n&  the  regiiter  of  trade^  marks  rectified 
by  removing  therefrom  the  trade- marks  of  "  tabloid" 
Mid  "  fcabloids/*  belc^ogiog  to  J.  8.  WeJloome,  trtding 
u  *'  Burroaghaj  Well come ^  &  Go." 

The  motioii  came  on  with  an  aotioQ  by  J«  8. 
Welloomt  againvt  the  appUcanti  for  an  tDJunotiaa 
reitcmimig  them  from  infringing  the  trade -marks  and 
from  passing  off  thflit  goods  as  those  of  the  plaintiff. 

The  word '  *  tabloid  "  wmi  registeTed  by  the  respondent 
J*  H.  WeUcom&or  his  firm  on  the  Uth  of  March^  1884, 
Ik  trade -mark  in  class  3  in  respect  of  sabatanoes  not 
LDoluded  in  olaas  1  nsad  in  medicine  and  pharmacy^ 
and  o^the  27  th  of  Jantiary,  ISSo,  they  registered  ia 
tbo  same  class  the  r^resentation  of  a  box  with  the 
word  *'  tabloids  '*  npon  it.  Previously  totheae  regis- 
tratiom  thd  firm  were  mannfacturiag  and  selling 
oompregsed  drugs  in  a  solid  f orm^  and  of  a  lentioolar 
or  bi- convex  shape. 

The  registrationa  had  been  rejiewed  and  were  in 
force.  The  respondent  firm  had  continually  made  and 
sold  compressed  drugs  in  connection  with  the  word 
** Ubloid  "  or  '*  tabloids/'  The  word  " *  Ublet  "  was 
well  known  with  reference  to  solid  drugs  as  early  as 
the  time  of  L^rd  Bacon,  ai  appeared  from  a  quotation 
gi-ren  in  Johnson's  Dictionary,  edition  of  1S48.  In 
the  Imperial  Dictionary,  pubUehed  in  1868 » tablet  was 
defined  a*  •'  a  medicine  in  a  square  form.*'  The  word 
**  tablet  **  had  abo  been  used  to  denote  compressed 
drags  made  up  in  the  bi -convex  shape  in  (iuention  by 
the  roipondent  firm  in  oonnection  witn  Wyeth's 
tablets »  and  by  some  other  persona.  The  firm  had 
registered  **  tablet  *'  for  the  same  ela»s,  intending  to 
nae  it  as  their  trade- mark,  but  finding  that  it  could 
not  be  sustained,  the  word  *'  tabloid  "  was  invented 
and  was  registered.  It  was  naed  by  the  respondent 
firm  for  the  first  time  at  the  time  of  registralion. 

Moution,  KM.,  Nevilk,KX\,  Leifdt,  K.a,  Stbastian, 
and  D*  if-  Keflg,  for  the  plain tilFa  in  the  action  and 
the  respondentji  in  the  application, — **  Tabloid  "  is  a 
fancy  wordi  and  is  similar  to  the  word  **Bovtil," 
which  was  held  to  be  a  fancy  word  :  In  re  Trade- 
Mark  •*  Boirit;*  45  W.  E.  150,  [1896]  2  Oh.  600,  So 
*'  Ma^awattee, "  althongh  oompounded  of  a  Hindoo 
and  a  Cingalese  word,  was  held  a  fancy  word;  In  re 
Densham^s  Trad^^Mark,  43  W,  E.  Ho,  [1S9^]  2  Ch. 
176,     "  Solio  *'  was  held  an  invented  word  in  i^cwS- 


(a*)  Eaportad  by  Nettllb  Tkbbutt,  Ksq-^  Bar- 
rister-at-Law. 


Tnm^i  FhotograpMc  MattriaU  Co*  V,  Cowmtrdltr^ 
Gen^ah  47  W.  E.  152,  [1898]  A,  C,  67U  An  invented 
word  must  be  a  fancy  word. 

An  J,  Walters  and  J»  H,  Gray,  lor  defendants  and 
applicants  i — '*  Tabloid  "  is  merely  the  word  **  table  '* 
or  **  tablet  **  with  the  well-known  suffix  **  old  '*  »dd^^ 
The  word  only  means  a  kind  of  tablet.  It  is  similar 
to  the  words  **  rhomboid  **  and  **  fnngoid/^  It  does 
not  follow  that  became  that  particular  form  of  the 
word  was  not  in  existence  before  the  registration  that 
it  is  a  fancy  word,  *'  Electroid,^'  although  not  to  be 
found  in  any  dictaoBary.  was  held  not  a  fancy  word  : 
In  re  IIannay*s  Trade- Marh  1  Eep.  Pat-  Oas,  46* 
The  respondents  bad  no  right  to  appropriate  a  word 
which  was  the  natural  development  of  the  English 
language.  The  words  ^'  Melrose  Favourite  Hair 
Eeatorer  *'  and  "  Electric  Telveteeti  **  have  been  held 
not  to  be  fancy  words:  Isi  re  Van  Daztr^s  Trade- 
Mark  md  in  re  Leaf  S  Co,*s  Trade^Mark,  35  W.  B. 
294,  M  Oh.  D.  623.  So  alio  the  word  "  reversi  "  : 
Waterman  v.  Ayres,  37  W.  E.  UO,  39  Ch*  D.  29. 
The  word  **  tablet  '*  was  in  common  use  to  designate 
articled  nied  in  pharmacy  before  the  registration. 

They  also  referred  to  In  re  Jackson  ^  Co. 'a  Tradc- 
Mark,  6  Eap.  Pat.  Cas,  80;  Meaby  dfc  Co,  {Limited)  v, 
Tritieine  {Limited),  15  Eep.  Pat  Cas*  1;  and/,  C.  *t 
J,  Field  {Limited)  v.  Wugd  Syndicate  [Limited),  48 
W.  S,  390,  17  Eep.  Pat.  Cas.  266. 

Bee*  14*— Byrjte,  J.— The  regiftrationi  of  the 
marki  In  question  were  under  the  Act  of  1883,  and 
having  regard  to  the  terms  of  section  64  (1)  {c)  the 
question  is  whether  or  not  ''tabloid^*  was  a  dis- 
tinctive fancy  word  not  in  common  use  at  the  date 
of  registration*  The  case  of  In  re  Trade-mark 
*' Boi?ril"  before  the  Court  of  Appeal  relieves  me 
from  a  close  examination  of  earlier  cases,  and  gives  me 
a  guide  in  endeavouring  to  determine  whether  or  not 
**  tabloid  "  was  a  fancy  word*  The  earlier  leading  caiaa 
of  t'ii/*  Duzer's  Tntde  -  Murk  B,nd  Leaf  d"  £7o.'a  Trade- 
Mark  were  cases  in  whichj  as  pointed  oat  by  Lord 
Lindley  in  the  '^  Sopril*'  case,  a  coined  word  wat 
not  under  consideration  at  aU,  but  ordinary  English 
words,  "  Where,"  Lord  Lindley  aayi,  "  you  have 
got  a  fanciful  use  of  a  known  word,  you  must  have 
a  word  which  is  obviously  non- descriptive.*'  I  think 
that  I  alio  get  thlt  from  that  case,  that  it  ia  not 
necessary  that  the  word  should  be  absolutely 
unsuggeatJve.  The  word  *'Bovril"  was  suggestive 
of  **ox**-  but  as  a  whole  it  was  held  not  to  be 
descriptive.  The  argument  in  the  present  case  for 
the  applicants  was  that  this  was  a  word  com- 
pounded of  '* table"  or  "tablet"  with  a  common 
suffix  "Old,"  the  snffix  meaning  "in  the  form  of" 
or  ^*  like  "  or  ''  allied  to,*^  as  used  in  many  English 
words,  especially  in  oonneotion  with  a  scientffio 
nomenclature*  On  the  other  hand,  it  was  forcibly 
urged  that  the  only  attribute  common  to  the  things 
aenoted  by  the  words  *' table''  and  "  tablet  *'  ia  a 
suggestion  of  fiatness  on  one  side  or  other,  or  on 
both  sides  of  the  object,  without  any  notion  of 
coQvexity.  If  the  suffix  ia  appended  to  **  tablet " 
the  new  word  is  **  tabletoid"  and  not  **  tabloid,*'  and 
though  '*  tabloid  "  would  probably  be  a  natural  way  of 
adding  the  suiEx  ''  old  "  to  '^  table, "  and  though  solid 
drugs  in  certain  formi  were  known  as  'HabeHae,'^ 
or  **  tabulae,*'  yet  there  is  nothing  that  I  can  find  to 
denote  convexity  or  compression  in  the  word.  I  think 
that  the  case  is  near  the  line^  but,  treating  it  as  a 
matter  of  fact  in  the  particular  case,  I  oome  to  the 
oonclusion  that  in  March,  1384,  the  word  waa  not 
"  really  inteUigibly  describing  the  thing  8old»"  which 
is  the  way  Lord  Lindley  in  the  Bovril  case  { [1896]  2  Oh, 
p,  609)  puts  the  proper  form  of  direction  to  the  jury. 
I  a^ce  that  there  is  a  suggestioo  or  atmosphere  of 
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doioriptioii  abont  th%  word  m  herii  used,  but  I  do  not 
think  that  it  eaii  he  iaid  to  be  other  than  a  *'  fanoj 
word^'  as  apptiad  to  goods  in  the  cl^ss  in  which  it  w«a 

[HiB  Lordship  afterwMds  granted  SE  injonatioti  in 

the  action]. 

Motion  dismisied, 

Bolioitors  for  the  plaintifiEi  and  the  respondeiitB, 
Markh^i  SUwartt  &  Co* 

8aUcitdF8  for  the  defendaots  and  appHcanti,  Sharpe, 
Parker  t  Frit  chard  ^  Bar  ham  ^  (£■  Lattrfordt  for  A  hop, 
St^enif  Harvs^,  db  Crooks  ^  Ltirerpool* 


Chan*  Div*  J 
FarweU,  JT.  J 


Nov,  10,  IL 


In  re  CalvKIILHY*3  SeTTLMD  ESTATES. 
CALiraitLET   V.    OAtVEKLKY   AND   OTHEBS.    (a.) 

5«;Wtti  land— HouiiTig  of  the  Workimj  OlaiieM  Ada 
—  ImprovemenU  —  Cottages  for  lahourtsrs,  Sc,  — 
Additions  or  aUeratiom  to  etiable  kottae  to  be  let — 
**  AmikLblc  for  the  working  das9et^- — **  Baildinif  7iot 
wjiirhm  to  the  fstate  "—37  it  38  Viet-  e.  38»  t.  25  (x,, 
(Tx.);  48  Jt  49  VieL  e.  72,  «.  11  (I)  (b) ;  53  li^  54  Vitt. 
c.  70,  J*  74  (1)  (b) ;  53  *Jt  54  Vid,  c.  69,  u.  13  {ii,) 
and  IB* 

Section  13  {ii,)  of  the  Settled  Land  Aet^  1890,  which 
auih&rizei,  m  improuemerUe  under  the  Act,  **  the  makiTtg 
of  additione  to  or  alterations  in  buildmga  reasmmbly 
necasart/  or  proper  to  enable  the  tame  to  be  lett'  re/era  to 
a  future  Idting^  Thertf&ret  when:  m  icheme  iubmUted 
by  tenant  fctr  life  to  trustees  included  addiUom  to  a 
house  occupied  hj  a  tenant. 

Held,  that  the  trustees  loould  have  diBnreti4>n  to  approtfe 
the  work  if  the  present  tenant  should  gii^  notice  tv  quitf 
or  even  if  theg  were  satisfied  he  was  reeolved  to  do  io^ 

The  expression  **  aimilahlefvr  the  woryng  dosses  "  in 
section  74  [1)  (b)  of  the  Houiing  of  the  Working  Classes 
Act,  1890  (replacing  a  repealed  enactment)^  meam 
"actually  available^"  and  cannot  applg  to  dmtUings 
which  are  in  tl^e  occupation  of  persons  whom  Pit  Acts  do 
not  define  as  belonging  to  those  clasies* 

The  ccnditicffi  in  the  sama  suh'Section  Hiniiing  it  to 
dwellings^  "  iht  huHdtng  of  which^  in  tlic  opinion  of  the 
courtt  is  not  ijijutious  to  the  esiattt^^  appliu  onlg  where 
it  is  desir^  to  builds  and  does  not  restrkt  the  powers 
con/trr^  bu  iwftw*  25  {m*\  of  the  Settled  Land  Act, 
1883, 

Semble,  a  <^fttage  occupied  by  a  labourer ,  farm  servant^ 
or  urti^u  is  suhHtuntially  mthin  section  25  (j;.,  a^a;.)  of 
the  Settled  Land  Ad,  IM2,  notwithstanding  that  it  is 
tmded  in  the  nanie  which  his  wife  fofmerly  horf^.  a» 
widow  of  a  man  not  anew  fit  inf^  any  of  those  descriptions. 

This  wai  an  action ^  oommanoed  by  originating 
ffummonB,  hf  tha  tenant  for  life  of  lettled  eatates, 
for  the  determination  of  the  qneatlon  whether  oertaln 
piopoaed  works,  of  which  a  scheme  had  been  aub* 
mitted  bj  him  to  the  respondent  tntitees,  were 
improTeinentQ  within  the  meaning  of  the  Settled  Land 
Acts,  1882  to  1890. 

There  was  not  in  the  hands  of  the  tmsteeB  a 
saMclent  amount  of  capital  money  arising  under  the 
Acts  to  pay  for  the  propoAed  work. 

The  scuttle  men t  was  created  by  the  will  dated  in 
1868  of  Edmund  Calverley,  who  died  in  1697,  having 
by  a  codicil  appointed  the  laid  respondents  truiitees 
of  the  settlement  for  the  purposes  of  the  said  Acts* 
The  persoui  entitled  in  remainder  were  also 
respondents    and    opposed    the   scheme — mainly  in 

(a.)  Exported  by  B.  Bill,  Kiq.,  BaiTiflt«r-«l*Law. 


regard  to  the  foUowing  itenui  which  lor  the  purpotei 
of  this  report  are  distmgniahed  by  the  lett^  A,  B^ 
andC;— 

A« — Eepait  and  part  raoonatruction  of  a  cottage 
rented  by  the  widow  of  a  miner.  8he  had,  duos  ui 
scheme  was  propounded,  been  re- married  to  % 
labourer  employed  on  the  settled  estate,  bnt  th« 
cottage  wag  itill  held  in  her  name, 

B.-— The  addition  of  a  wash- house  and  prity  to  & 
house  occupied  on  a  yearly  tenancy  by  one  Dr, 
Buek,  From  an  affidavit  by  the  applicant  it 
appeared  that  the  dootor  had  l^ken  the  house  froa 
a  former  tenant  for  life  under  the  settlemsnt^  en 
the  condition''  that  this  work  should  be  doDSt  asd 
that  it  was  expected  he  would  leave  if  it  were  apt 
caTried  out.  The  houie  waa  rated  at  less  tbao  £i<IO 
»  year. 

C. — Sanitary  work  which  had  been  ordered  by  tha 
loOEil  sanitary  authority  to  be  done  to  133teuemeati 
rated,  as  to  the  greater  number,  at  less  thin  h£8,  and 
none  of  them  at  so  muoh  as  £100  ^ch  per  annum. 

Aasten-Cartjmill,  for  the  applicant  relied,  oiitba 
following  enactments  :  The  Settled  Land  Act,  1B82, 
s.  25p  wbich  [by  sub-section  x.)  names  the  bmldiog 
of  cottages  lor  labourers,  farm  servants »  ma 
artizans,  and  (by  tub-aeatiou  xx.)  their  recoustrucittQiiii 
enlargement  J  or  improvement^  aa  authorized  ImproTe^ 
ments  under  the  Act :  The  Housing  of  the  Working 
Classes  Act,  1890,  e,  74  (1)  (&)  (replacing  s.  11  (l)(;0o* 
the  Act  of  1885),  which  extends  the  above-naia«d 
proviaions  to  '*  any  dwellings  available  for  the 
working  classes^  the  building  of  wbich,  in  the 
opinion  of  the  court,  ia  not  tnjurioua  to  the  estafct/* 
The  Settled  Land  Aet,  1S90,  s.  18,  which  enicti 
that  the  provisions  of  the  last-named  seolicii 
shall  have  effect  as  if  the  expression  **  workiiie 
classes  "  included  all  classes  of  peraons  who  earn  ihtt 
livelihood  by  wag^a  or  salaries^  but  appliei  only  to 
butldiDga  rated  at  £100  a  year  or  le^s  ;  and  teetloD  13 
(ii.)  of  the  same  Act,  which  prov  ides  that  impron- 
ments  authorized  by  the  Act  of  1882  shall  ipcltide 
making  any  additions  to  or  alterations  in  buildings 
reasonably  necessary  or  proper  to  liable  the  same  10 
be  let. 

He  dted  In  re  Duke  of  Norfolk's  Parli^wm^m 
EstaUi,  48  W.  E.  328,  [19001  1  Gh*  401,  and  Stmfod 
V,  RoberU,  49  W.  B.  315,  [1901]  1  Ch,  440,  [Tbt 
court  relerred  tn  In  re  Millard^ s  Settled  EstatHf  <1 
W.  E.  577,  [1893]  3  Ch.  110.] 

WacCf  lor  the  remamdermen,  contended  thst* 
aa  to  A»  the  tenant  was  not  a  labcuret, 
farm  servant,  or  artizan,  lo  as  to  bring  h« 
dwelling  wi^n  the  terms  of  section  25  [x,, 
XX.)  of  the  Settled  Land  Act,  1882;  that,  as  to  B. 
since  the  house  was  already  let.  tha  works  were  not 
necessary  or  proper  to  enable  it  to  be  let;  and  tltst 
as  to  C,  the  tenements  were  not  available  for  tbe 
working  clasteSp  since  many  of  them  were  ot^oupied 
by  tradfspeople, 

Stafford  Crossmant  for  the  trustees,  said  they  w«« 
in  a  dithculty  with  regard  to  the  lectiosa  which  hid 
been  cited  from  the  Housing  of  the  Working  Clsisei 
Acts.  The  point  will  be  found  mentioned  in  the 
judgment. 

Fab  WELL,  J,,  in  giving  judgment,  allowed  ihe 
work  taenticned  above  under  A,  aa  bting  sttbttsn- 
tially  within  the  meaning  of  iection  25  [clauies  x.,  xxj 
of  tha  Settled  Land  Act,  1882,  As  to  B,  bi»  lordahip 
said  :  *^  This  iittle  matter  involves  the  ooneideration  of 
iection  13  (ii.)  of  the  Settled  Land  Act,  1890.  Tim 
wording  of  that  sub- section  points  to  a  ftttoje 
letting.  If  the  present  tenant  gives  notfoe  to  q^t 
I  the  proposed  works  will  come  within  the  meaning  ol 
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tike  mtHseotioD,  «nd  being  tnthin  it,  the  trtttteea  will 
have  dtfteretion  to  Approve  Uitnii  The  trmteea  are, 
in  my  opmioti,  not  bound  to  wait  till  a  formal  notice 
ift  given ;  it  will  be  euougli  if  they  are  satisfied  of  the 
tenant**  intentioii  to  leave,  and  a<  to  thia.  in  order  to 
be  quite  snoure,  they  should  latiafy  theroselTSi  by 
inqoiiT,  The  works  are  trifliiiK,  but  not  too  inxaU  to 
be  within  the  Act — mileai,  indeed*  they  are  ao  smaJl 
as  not  to  affect  the  letting  cspftbilttiea  of  the  house." 
Aa  to  G,  bis  lordship  held  that  the  word  *'  avail- 
able  **  in  the  Hoaaing  of  the  Working  ClaasoB  Aets, 
imeant  **  actually  available,"  and  therefore  oould  not 
apply  to  dwellings  now  let  to  tradespeople  and  the 
like ;  an*l  aeto  these,  the  appUoant  could  not  luocee-i* 
Ao  to  tihe  rest  J  there  was  oonsiderable  difficulty,  but 
lie  must  bear  In  mind  what  waa  said  in  Eruct  v. 
MatiHiU  ci/  Aii4^^huri^,  41  W.  E.  318.  [1892]  A,  0, 
356,  the  view  there  taken  being  that  the  object  of 
the  legislature  waa  to  preserve  settled  land  from 
going  out  of  cultivation*  The  working  classes  had 
no  doubt  i^oeived  spseial  attention  In  these  AcU, 
pOMikly  because  it  was  thought  they  were  less  able  to 
take  oara  of  themselves  than  farmers,  for  instance, 
wertt,  &o  far  as  the  tenements  now  in  question  fell 
within  lection  25 »  aub*olause  i,,  it  waa  not  disputed 
that  sub -clause  xx,  also  applied  to  them,  II 
had  been  pointed  out  by  Mr.  Grossman  that 
sections  II  (i)  (b)  and  74  (1)  (h)  of  the  Housing 
of  the  Working  Classes  Acts,  which  extend  the 
■oope  of  section  25  of  the  Settled  L«id  Act*  1SS2, 
apfpUed  only  to  dwellinga,  "  the  building  of  which  in 
the  opinion  of  the  court  is  not  injurioui  to  the 
eetatet*'  *od  that,  therefore,  the  scope  of  sub^clauae 
3:t.  waa  only  extended  where  (as  was  not  here  the 
case)  the  dwellings  had  originally  be<tu  built  with 
the  sanction  of  the  conrt.  But  his  lordahip  refused  to 
10  HfEdt  the  operation  of  the  Acta,  holding  that  the 
nse  of  the  present  and  not  the  paet  tense  in  the  quali- 
fying words  showed  them  to  apply  to  oases  where  it 
was  dewped  to  build  dwelhnga  for  the  working 
claases  and  not  where  it  was  desired  to  reoonstr^^ot, 
enlarge,  or  improve  those  already  built.  He  there- 
fore held  that  the  proposed  works,  so  far  as  they 
related  to  dwellings  available  for  the  working  elates, 
were  within  the  Acts, 

■  Solidtors,  Faiermm,  Srum,  Bloxam,  th  Ki7idtr,  for 
JhM  it  Co.,  Leeds ;  Fearce  dfc  Aldridgt,  Iqt  Qreenwood, 
T«a£e,  ^  Matrin^^  Leeds. 


Chan.  Div.  } 
Buckley,  J,  J 


Nov.  27- 


Mo£iii3  y,  Baeeei  (aO 


Prttdice—Land  in  pouemon  of  re£eiver^Leatm  ta  iuue 
wnt  for  recovery  of  pmses^ion — Writ  of  po8Se^si<m 
iuu^d  wiilmui  Uav^^ip junction^ 

L^aaehold  land  wa$  in  tht  possmiion  of  a  reccivtr 
^fpoinied  hf  the  caart  on  hehulf  of  a  jnott^mjte  of  the 
hit§ee^  £mm  wa»  pvtn  by  tht  amri  k*  the  kssor  to  mue 
a  torii  tt^imi  tfus  k49ee  for  the  rtcovert/  of  poaMSiwn  uj 
the  land.  The  Ua^r  ohtaimd  judgment  ami,  witlwiit 
ohUiining  farthtr  leave  from  the  courts  attempted  (o 
exteute  his  judgment  by  umirtg  a  writ  of  poMHasian, 

Held,  thai  tite  imi>e  gitten  hy  the  court  did  not  extend 
bifond  Imve  t^  obtain  jwlgmtnt,  and,  comtqumtly^  that 
|A«  ?«iffor  eotitd  be  restruined  bg  injuiiction/rom  irder/er^ 
ing  with  the  p^uemon  of  the  receiver, 

[a*)  fieported  by  H.  L.  Obmiston,  E8<j,,  Barriater- 
at^Law, 


Motion, 

This  was  an  apolication  on  the  part  of  the  plainti£r 
in  an  action  of  Morris  y.  Bakei*  that  Thomai  Jonea 
and  certain  other  reaponden  tF,  hereinafter  oollad  the 
Moggridge  trustees,  who  were  not  parties  to  the 
action,  might  be  restrained  fr  om  disturbing  or  int^^ 
fering  with  the  possess  ion  of  Charles  Morris  Ayliffb^ 
the  receiver  appointed  in  the  action^  of  a  certain  seam 
of  coal,  and  ffoui  in  any  way  trespassing  on  the  siid 
seam  of  coal. 

Thomas  Jones  and  the  Hoggridge  truatees,  who 
together  were  entitled  to  the  minerals  in  question,  had 
by  a^  lease  and  an  agreement  for  a  lease,  reapeotively 
demiged  and  agreed  to  demise  their  undivided  shares 
to  the  defendants,  W*  Baker  and  J.  W,  Baker,  for 
terms  of  years  not  yet  expired.  The  instrnments 
orenting  the  terma  contained  covenauti  to  pay  rant 
and  not  to  assign  without  licence  from  the  lessors* 

By  a  foreclosure  decree  made  in  the  prenent  action 
on  the  26th  of  March,  1903,  it  was  declared  that  the 
plainUff  was  to  be  deemed  a  mortgagee  of  the  leeseea' 
interest  In  the  minerals,  and  by  an  order  of  the  Gth  of 
April,  the  receiver  was  appointed. 

On  the  17th  of  September  the  master  made  orders 
giving  t^e  respondents  (who  alleged  that  the  lessees 
had  broken  their  covenants  by  not  paying  rent  and 
by  aasigniug  without  notice,  and  that  the  leaaea  were 
thereby  forfeited)  leave  to  isaue  writs  for  the  recovery 
of  the  posaession  of  the  nroperty.  Writ  a  were 
accordingly  issued  in  the  King's  Bench  Division 
against  W.  Baker  and  J.  W,  Baker,  They  did  not 
enter  an  appearance,  and  judgment  was  entered  for 
the  lessors  in  both  actions  for  posse eslon  of  the 
property  and  the  amount  of  arrears  of  rent*  No 
notice  of  these  actions  was  given  to  the  receiver. 

On  the  16th  of  October  the  respondents,  without 
making  any  further  applicatiou  for  leave  to  prooeed 
against  the  receiver,  took  out  wdte  of  posaession. 

On  the  3rd  November  the  sheriff *i  officer  purported 
to  give  possession  of  the  minerala  to  an  agent  for  the 
reB|>ondenta,  but  did  not  in  fact  do  so,  Bie  minerals 
having  ever  since  the  6th  of  April  been  in  the  poBsesiion 
of  the  receiver  or  his  caretaker. 

It  was  the  intention  of  the  plaintiff  and  the  receiver 
to  apply  under  ord.  12,  r*  25,  t*>  be  added  as  defend^ 
ants  to  the  ejectment  actions^  and  also  to  pursue  pro- 
ceedinge  for  relief  against  forfeiture, 

Under  these  circumstances  the  present  motion  wai 
brought.  At  the  hearing  it  was  arraoged  that  the 
judgment  debts  due  to  the  re tpon dents  in  their  King^s 
Bench  Division  action »  should  be  paid  into  court  to 
the  credit  of  those  actions^  that  the  plaintiff  should 
proieoute  his  application  for  relief  in  the  ejectmeut 
actions  with  due  diligence,  and  that  the  respondent* 
should  not  in  the  meantime  proceed  further  with  their 
writs  of  possesion,  or  sue  out  fresh  ones. 

The  liability  to  pay  the  costs  of  the  motion 
depended  on  whether  the  respondents  had  acted 
rightly  or  wrongly  in  not  obtaining  the  leave  of  the 
court  before  they  took  out  writs  of  posseasion. 

Bucl^matter,  K,C^,  and  Jtowiand^,  for  the  applicant, 
-^he  leave  obt^ned  by  the  respondents  to  bring  the 
ejeotmeot  aotiona  only  entitled  them  to  purine 
the  actions  to  judgment,  not  to  execution. 
They  sued  only  the  lessees,  and  gave  no  notice  to  the 
receiver,  who  is  entitled,  if  he  can  make  out  his  case, 
to  have  the  judgments  set  aside,  on  condition  that  he 
procures  himself  to  be  add^d  a^  a  defendant  in  the 
actions  :  Minet  v.  Johaon,  ti3  L.  T,  507,  39  W,  K* 
Dig;  164,  The  court  in  giving  leave  to  bring  the 
actions  against  the  leasees  only,  meant  that  the 
question  of  the  nght  to  poaaeasion  should  be 
tried  aa  between  the  lessors  and  lessees.  The 
proper  atage  for  the  oaurt  to  intervene  to  protect 
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tilt  zigbti  of  thfi  reoeiTer,  would  be  tlie  mterral 
beiwf»en  judgment  and  execution.  Bxecutiooj  bf 
means  of  a  writ  of  poaaeaaion^  wbich  h  a  prO' 
oeediug  iudepeudent  of  an  action  to  raoovdt  poiKBflaion 
required  the  leave  of  tbe  oouit.  The  attempt  to 
eiiforce  tbe  writs  of  poafteifiioii  was  aa  mterferenoe 
witb  thd  receiver  which  could  be  res  trained  by  an 
in  j  unction » 

J*  K,  Youn^i  for  the  respondent  Jonai* — There  b  no 
autboritj  directly  bearing  oa  the  poiatj  bat  the  ommbb 
appeiu'  to  suggest  that  where  tbe  leave  of  the  court 
haa  onoe  been  obtained  to  bring  an  actton  of  eject- 
ment in  respect  of  land  which  is  in  the  posseision  of 
a  leoeiver,  no  further  leave  h  required  to  enable  the 
plaintiff  to  enforce  big  judgment*  If  it  is  deaiied  to 
protect  the  pogaeaaion  of  the  receiver,  the  court  may 
impoee  terms  in  the  order  bv  which  it  givea  leave  to 
bring  the  action*  U  no  terma  are  imposed ,  the  in^ 
ferenoe  is  that  the  receiver  does  not  require  protection : 
Angei  v*  Smith,  9  Ym.  336  ;  Evelyn  v*  Lrwist  S  Ha. 
412 1  _  In  rt  BuiUr^hy'^  Estate,  21  L*  K.  Ir,  73. 
A  writ  of  possession  is  not  an  independent  proceedingi 
but  folic wi  oDf  and  can  only  be  issued  after,  a  judg- 
ment for  poeaesfiioni 

Cazem^Hardtf^  for  the  respondents^  the  Moggridgc 
^Qttees* 

Buchviaiter,  CC»,  replied. 

Bu£JKLBy>  J. — The  whole  substance  of  this  motion 
has  been  disposed  of.    All  that  remainedi  in  view  of 
what  the  parses  agreed^  was  that  I  should  hear  the 
motion  in  order  to  determine  who  ought  to  pay  the 
eosta^    That  turns  on  the  construction  to  be  placed  on 
the  words  "  leave  to  issue  a  writ  for  the  recovery  of 
poaaession,"  which  occur  in  the  order  of  tbe  master  of 
the  nth  of  Septemb^,  1903<     The  facta  are  that  cer- 
tain property  being  in  the  poiaeaaion  of  a  receiver,  ao 
that  there  could  l»  no  interference  with  it  without 
the    leave    of     the    court,     the     court    was     aaked 
to     give     leave    for      proceedings     in      ejectment. 
That    leave    waa   given.     The    queation  is   whether 
the     leave    thus      given      extended     beyond    pro- 
ceeding   to  judgment  I   to    the   issue    of  a  writ   of 
posses  lion.     lu   my  opinion  it  did  not*      The  true 
way  of  looking  at  the  matter  is  this  :  The  court  being 
in  tbe  possession  of  land  or  chattels  by  a  raceiver,  is 
asked  to  ^ow  proceedings  to  be  taken  by  one  person 
against   another    to    determine  the  tiUe«     Leave   is 
given*    The  party  who  succeeds  ought  to  say  to  the 
oourtp  "  This  is  my  Iwid,  these  are  my  chatteli,  but 
the  fruits  of  my  victory  are  in  your  possession,  and  I 
want  them/'     If  there  is  nothing  more  in  the  case 
the  oourt  would  give  leave  for  posBesiion.     But  the 
p&rty  is  not  entitled,   aa   againat    the  receiver,    to 
obtain  possession  without  leave-- that  is  to  say,  with* 
out  the  consent  of  the  court,  in  whose  posaessiou  the 
property  is.     Take  another  case.     Suppose  that  an 
action  it  sued  to  judgment      Does  that  always  in 
itself  give  the  right  to  issue  execution  ?    The  answer 
is   that  it    does   not.      When    judgment    has    been 
obtained    the    court    has,   in   certain    cases ,    to    be 
approached  a^ain,  in  order  to  see  whether  it  will  give 
leave  to  iaiue  execution  or   whether  there   are  not 
othttT  oircitmstaocej  to  which  the  court  ought  to  have 
regard*     It  does  not  follow  that  because  judgment 
baa  been  obtained,  some  other  person  ii  not  entitled  to 
rights  in  the  property  in  respect  of  which  leave  is  to  be 
a^ked  to  issue  execution.     It  h  the  duty  of  the  courts 
while  tbe  property  it,  as  it  were,  in  mediae  to  a«e 
that  the  rights  of  all  parties  in  respect  of  it  are  pro- 
tected*   Exactly  that   state  of  circumstances  arises 
bare,    I   decide  simply  that  the  leave    which  was 
siven  to  issue  a  writ  for  the  recovery  of  posseaaion 
4id  not  «xtez^  beyond  leave  tn  try  tbe  queation  who 


was  entitled  to  judgment  lor  poweincnu  That  ii  ths 
whole  point  material  to  determine  wha  is  to  pty  ths 
costs.  I  therefore  order  the  respondents  to  piy  tfeft 
costs* 

Solioitors,  Baker f  Baker ^  ^  €e. ;  Marian  &  Mmt^i 
WaUrhou^e  S  Co, 


Oct,  39 1  Nov.  ^  11. 


Chan.  Diir.  3 
Joyce,  J.    \ 

OABXEE  1/,  MUKEAY  &  WlXKDfe,    («.) 

FaHner^hip — Dmolution — Imu^ient  €Uidi  to  wjjoj 
capital — Question  of  ctdjuatment — Fartncrihip  isi, 
189Q  (d3  t€'  54  Vm,  c,  39),  j.  24,  $uh^ection[l);  j.  4i 

Where  the  c&Tdrihutiona  ofparintrg  to  the  eapikU  wm 
uneqrtalf  hut  each  were  to  share  equally  in  prcfiU  \  an^  k 
the  dutTihutton  o/auete  upon  a  dmoluUmi  itwat/mii 
that  ther^  was  a  de/iciency  of  asBets^ 

Held,  that  the  auet»  mu»t  he  applied  In  paying  rtriflsH^ 
to  &ich  partner  what  wa4  due  from  the  firm  toKmh 
respect  of  capitaij  account  being  tak^fi  o/  the  tqml 
contTihtUions  to  be  made  by  each  t<mards  the  deficm^ 
of  capital.  _ 

A,djoumdd  summons.  f 

In  pursuance  of  a  declaration  to  that  e^cctfthe 
partnership  subsisting  between  the  plaintiff  tnd 
defendants  was  disaolved  and  a  receiver  appointed 
The  capital  of  the  partnership  had  been  contributed 
in  certain  uneqal  shares,  but  each  partner  was  to  be 
entitled  to  one -third  of  the  net  promts.  Tliere  was 
standing  in  court  to  the  Cfcredit  of  the  partn«rilup  & 
sum  of  £764  9s,  4d.,  the  balance  resulting  after  lit 
debts  and  outgoings  due  from  the  firm  had  been  psi4  , 
and  the  queation  now  arose  bow  this  sum  wis  to  %m  I 
properly  distributed.  " 

Mr,  WilkiuB,  one  of  the  partners,  was  indebtad  to 
the  £rm  at  the  time  of  taking  the  certificate  of  tbe 
29th  of  July,  1901  ^  in  the  sum  of  £263  3a.  H-t  4d4 
this  was  treated  aa  irrecoverablfl.  By  the  cerlificitd 
of  the  29th  of  July,  1901,  the  capital  as  found  tob« 
due  in  respect  to  the  partners  tip  wss : 

Plaintiff  (Oamer)  i;2,500(eight-nintha)  j  Murrsy.de' 
fendant,  £314  3s.  4d*  (one-niuib)— total,  £2,814  3».4i!. 

The  assets  (treating  Wilkins*  debt  as  in-ecovBrible; 
avaOable  to  repay  the  12,814  3s.  4^.  due  forcipt»J| 
amount  to  £1,916  19a*  8d. 

The  deficiency  of  capital  is  accordingly  £897  3St  Sd." 

The  question  for  the  court  was,  how  as  between  tht 
two  partners  Garner  and  Murray,  thia  deflmt,  due  to 
tbe  default  of  the  third  partner  ( WiUdua)  was  tc  bf 
borne. 

Ymmjert  KM,,  and  TF.  H.  Oozem-IIardtj,  for  tbft 
plednti^. — Where  one  partner  has  contributed  mm 
than  another,  when  a  distribution  of  assets  at  tBe 
time  of  dissolution  of  partnarsbip  takes  plaoi,  th^? 
partner  who  hasmade  the  greater  contribution  isenlitlftJ 
to  be  paid  the  difference  between  hia  contribudou  ^ 
that  of  bis  partner  t  Moss  v.  WhiU,  [1894]  3  Ch,  $% 
38  SoLiciTOES*  JoimKAL  630 ;  Seton  on  Decreet,  voJ  J. 
p,  2  n  L  Where  the  contributions  were  criginaJIy  eqo*!. 
but  had  become  unequal  by  reason  of  the  mteqaul 
amounts  drawn  out  oy  the  partnera,  there  is  no  ^- 
tinction  in  principle  between  that  oase  and  the  pi'a««*'  | 
Before  the  defendant  Murray  can  receive  anytMng  tli» 
plftintiiTa  loss  muat  be  reduced  to  an  equality  with  that 
suffered  by  Murray,  The  rule  in  such  a  case  is  to  begin 
by  equaUring  the  loss  of  capital  mi  between  Uie  ptft^ 

(rt*)  Reported  by  Alfred  C*  Thomas.  Esq*. 
Barrister- at- Iaw. 


VoL.  HI. 
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HiQK  OOTOT*  Qahme  v.  MrBBAT  &  Woxiwa,— WiATiHO  V.  KiEK  4  BAimiM,  Ot»  of  Act. 


I :  vid*  sectiona  24  (1)  and  44  (a)  of  the  Partnership 

Xindley  OB  P&rtaefihip  (6tli  edr),  601 ;  Bintiey  v. 
Mum€,  [18S6]  12  A*  0.  160,  165,  35  W.  B  Big.  143 ; 
Ifmvdl  ▼.  AVii^e//,  L.  E,  7  Eq.  538,  17  W.  R,  Dig.  U7 ; 
IFard  V.  Scoh8,  1  Ch.  369;  In  re  ffod^'e  DkUUertf 
670..  19  W.B.  113,  L.  R*  6  Ch.  51 ;  JUter  y*  Jackson, 
28  W,  E.  4U,  13  Oh.  D,  845,  were  also  referred  to* 

ffu^hts,  K.C.,  2ind  Hon.  F.  Rtisaellt  for  defendant 
Murray,— The  word  '^rateably  "  la  i©ction44  [b)  (3)t 
presumei  that  all  the  aontribntiont  have  Tjot  been 
paid  tip  in  full.  Where  the  aeeetfl  are  inAufficient  to 
pay  everyone  in  full  the  partnera  are  to  divide  them 
imteahiy.  Th^  true  pnooiple  of  diviiion  in  this  ciie 
ii  fof  each  partner  to  contribtite  to  the  ftiseli  an 
«<^nal  dhare  of  the  deficiency  of  capital  and  then 
divide  tha  whole  rateably  between  them. 
YoufifjfT,  K.C^j  in  reply, 

Joyce.  J.— T&e  real  queition  in  thia  oaae  h  how, 
MM  between  two  pattneri,  the  ulttmato  deficit,  wWoh 
arises  in  the  partaership  aaaets  from  the  default  of  a 
third  partner  to  contribute  hit  share  of  the  capital,  la 
to  be  home  by  them*  We  have  now  in  the  Partner- 
ihip  Act,  1890,  a  code  which  dafiaes  the  mode  in 
which  the  asseta  of  a  irm  are  to  be  dealt  with  in  the 
foal  settltmaot  of  the  account*  after  a  diaaolution. 

Section  44  ia  plain.  I  don't  And  anything  iu  that 
lection  to  make  a  aolvent  partner  liable  to  oontri- 
Imte  for  an  insolvent  partner  who  faila  to  pay  hia  ah«re. 
Snb'Section  [h]  of  section  44  proceeds  on  the  tup- 
poiition  tha'^i  contributioni  have  been  paid  or  levied. 
H«re  the  effect  of  levying  ia  that  two  partnera  oan 
pay  aad  one  cannot.  It  is  auggeatel  by  Mr.  Younger 
ibat  each  partner  is  to  bear  an  equil  loaa.  But  when 
the  aectton  atiys  loaaea  are  to  be  borne  equally  it 
m^ans  lo«aes  sustained  by  the  firm.  It  cannot  mean 
that  the  individual  loai  ttistained  by  each  partoer  ia 
'  "o  be  of  equal  amount.  There  is  no  rule  that  the 
dtimate  personal  lo^fs  of  each  partner,  after  he  haa 
fiormed  his  obligation*  to  the  firm,  shall  be  the 
Ijiame  aa  or  in  any  given  proportion  to  that  of  any 
Itvth^r  partner.  I  have  to  follow  the  Act,  and  I  see 
Lfio  difficulty  in  doing  «o  in  thia  ease. 

lo  the  reanlt  I  agree  in  the  main  with  Mr.  RusaeU's 

heime.     The   aaaets  ma«t  bs  applied  in  paying  to 

'^  partner  rateably  what  ia  due  from  the  firm  to 

-^■y„^  aooount  being  taken  of  the  equal  contribationa 

^^obt  made  by  each  towards  the  deficiency  of  capital. 

Tbere  ia  nothing  in  the  authoritiea  or  in  the  patiage 

ia  Lindley  on  PArttiership  to   which    reference  has 

be^n  made*  which  is  incouaiatent  with  the  reanlt  it 

which  I  have  arrived* 

SoHciton,  amwdm-,  Vi^rd,  ^  OldJmm,  for  WilUmm 
Warmanr  Btrond ;  Balfowt  Allan,  6^  North. 

•  SecMon  24  (1)*— All  the  partners  '*  muat  crontcibute 
equally  towards  the  losses  whether  of  capital  or  other- 
wiao  sustained  by  the  firm.^' 
,  Section  44  (a)— * '  Losses,  including  losses  and  deflci- 
codea  of  capital,  shall  be  paid  *  .  *  if  necessary 
I  by  the  partners  individually  in  the  proportion  in 
which  tbey  were  entitled  to  share  profita/* 

t  amotion  44  (6)  (3)  of  Partnership  Act,  1890.—*'  The 
aneU  of  the  firm,  including  the  sums  (if  any)  contri- 
buted bytheparmers  to  makeup  loiaes  or  deficiencies 
of  capital,  sball  bo  applied  in  the  following  manner : 

•*  In  paying  to  each  partner  rateably  what  is  due 
torn  the  firm  to  hkn  in  respect  of  capital/* 


De43.  10, 


Otourt  of  Eppral 

Appeal.  1 

(CaUma,  M.E.,  and  Mathew  wid  [ 

Oozens-Hardf,  L.J  J.)  ) 

WKAYOrci  V,  KlEK  &  RAKDAIi*  (a.) 
^f<ul^  and  »ermnt—Employer$'  liability— Accidsnt — 
0<^apenaatwn-*  "  Und^iakerB  '*  —  *'  Actual  U9^  or 
oecumtion  "  —  Warehomn  —  Making  additiom  to  — 
Factonj  and  WiJtkiJiop  Act,  1901  (I  Ed.  7,  c,  22),  $. 
lOi— Workmen's  Compenmtion  Act,  1897  [60  *t-  Bl 
VkL  c.  37),  A.  7. 

Tht  mspoudinU  had  mr^mded  with  the  Govtrnment  to  . 
erect  ctriain  pigton-}mIes  or  cuphoardt  in  a  warehotiae  in 
Woolwich  Dockyard  for  doring  fnilitary  accotitramenti. 
Th$  wanhouae  'hadjtist  betn  built  for  Ik's  Qovtrntncnt  by 
amtli^  cOTitractor,  njid  it  eonniHed  of  two  flooTM  cacA 
about  25  feet  high,  the  pigtam-holeM  which  v^era  hdng 
tsr^ted  by  tht  rt^p^mdtnts  being  m  the  upper  floor.  A 
iiKirkrnan  in  the  e^aplotfinent  of  the  respondtnU  wa»  hlled 
by  an  acmdent  while  engagtd  in  the  work  of  erecting  the 
pigeon-hoht.  At  that  time  the  hwer  flmr  wa^  alreadij 
ormpied  for  the  storage  of  military  accoidrementt,  and  a 
foreman  aiid  two  men  in  the  employment  of  the  building 
cmtrador  toer^  engaged^  in  the  samti  room  tahere  il^ 
rtsponilenls  w^re  erring  the  pigion-hcleh  finishing  dooti 
putting  on  locks  and  painting,  and  the  Qovemment  by 
their  own  imrkynen  loere  fixing  hydraitlie  cranea  at  each 
djid  of  the  room.  The  ckrk  of  the  work^  for  the  Goifern^ 
ment  was  in  charge  of  the  toorh  to  see  that  it  wai  properly 
cfirritd  ont  In  prnmedinys  to  cM«e«i  c/impemoiion  undt^ 
thi  Workmen' a  Compensation  Act,  1897, 

ild'l,  that  the  reij^TidenU  had  the  adual  use  or  occupa- 
tion of  a  dsfijiite  portion  of  the  warehomefor  the  purpose 
of  carrying  on  the  ujork  within  the  meaning  of  section 
104  of  the  Factory  and  Workshop  Act,  1901,  and  wer§ 
ihtrtffm  liable  m  the  undeHnkBrs  within  ueiion  7  of 
tht  Wurkmtn's  Oompemaiion  Ad^  1897. 

Bartell  v.  Gray  &  (50.,  50  W.  R,  310,  [1902]  I  K,  B. 
226,  folhwed* 

Appeal  from  a  decision  of  hia  Honour  Judge  Addison, 
at  the  Woolwich  County  Court,  under  the  Workmen's 
Oompenaation  Act,  l^iO". 

Tbe  applicant  waa  the  widow  of  a  workman  who 
was  in  the  employment  of  the  reapondents*  and  waa 
killed  by  an  accident  arising  out  of  and  in  the  course 
of  hia  employment. 

The  respondentst  Messrs.  Kirk  &  BandaU,  entered 
into  a  contract  with  the  Government  to  erect  some 
cupboards  or  pigeon-holea  for  the  storage  of  military 
aocoutrementi  on  the  upper  floor  of  'a  warehouse 
which  had  just  been  buiit  for  the  Government  by 
Meaars,  Muudy  in  Woolwich  Dockyard.  The  ware- 
home,  which  oocupied  a  spacfl  160  feet  long  by  100 
feet  wide,  oon«sted  of  two  floors,  each  floor  being 
about  25  feet  high.  The  erection  of  the  building 
had  been  completed  by  Messrs.  Mundy,  with  the 
exception  of  some  cupboard  doors  and  locks  on  the 
upper  floor,  and  the  lower  floor  was  already  used  for 
tfie  atorage  of  military  aooontrementi.  The  Govern- 
ment, requiring  some  pigeon-holes  on  the  upper 
floor,  entered  into  the  alxjve-mentioned  oonttaot  with 
the  respondents  for  their  erection.  At  the  time  of 
the  accident,  the  foreman  and  two  men  in  the 
employment  of  Messrs  Muudy  were  engaged  iu  the 
Skme  room  finishing  doors,  putting  on  locks,  and 
painting,  and  the  Government,  by  their  own  work- 
men, were  engaged  at  each  end  of  the  room  in  fixing 
hydraulic   cranes.    The  derk  of   the  works  for  the 

(a.)  Reported  by  W.  F.  Baebt,  Eaq  »  Barriatt^r-at* 
Taw« 

14 


210 


THE   WEEKLY   REPORTER, 


[F«b.  6^  19H.] 


VoL  LIl. 


GOTTBT  OF  AFFEAIm 


Weaviko  ti.  KiEK  ft  Bahball* 


OOUBT  OF  AfVSAL. 


OoTdTDment  wu  ia  charge  of  the  Work  to  see  that 
tbe  men  did  Iheir  dutji  snd  that  the  contr&ctora 
oomplied  with  the  BpecLtioatioDH.  The  premiset  were 
lacked  and  nolocked  bf  tbe  parson  in  charge  of  the 
dockyard.  The  keys  were  kept  by  the  man  at  the 
gates.  Tbe  deoeased  workman  was  engaged  in 
erecting  the  pigeon -bo  lee  when  he  was  killed 
by  an  accident.  Hia  widow  brought  an  action 
under  the  Employers'  Liability  Aat,  1S80,  but 
the  county  court  judge  diamiMed  the  action^  and, 
at  the  rfqneat  of  the  plain  tiff,  ha  proceeded  to 
determine  the  qaeetioa  of  oompensatian  nnder 
aection  1,  i^b-section  4.  of  the  Workmen*s  Com* 
pen  eat  ion  Act,  IS^T,  In  giving  his  decision  he 
said  that  the  questioa  seemed  to  turn  upon  the  cou- 
clasions  of  law  to  be  drawn  frota  the  above  faoti^ 
Qiring  the  fullest  effect  to  the  deoiiion  of  the  Court 
of  Appeal  in  Z?ar*^//  v.  Gratj  cfc  Co.,  50  W.  E.  310, 
[1902]  1  K.  B,  2*25 i  and  to  the  observations  of  the 
present  Ma%ter  of  the  Bolls  in  Merriii  v.  Wilson^  SonSf 
Jb  Co,,  49  W*  E.  161,  [1901]  1  K.  B.  35,  be  was  unable 
to  find  any  user  or  occupation  by  the  reapondenta 
of  thft  warehouse  that  would  make  them  ^*  under- 
takers** within  the  meaning  of  tbe  Act»  That,  hov' 
ever,  wds  a  matter  of  law^  and  if  the  Court  of  Appeal 
ooidd  nee  its  way  to  a  contrary  concluqion,  they  would 
enter  judgment  for  the  applicant  for  £M2*  He 
Kioocdingly  decided  in  faTour  of  the  respondents* 
The  applicant  appealed, 

Miiegg^  K.Ct  and  W>  M*  Thompson ^  for  tbe 
applicant. ^This  warehouse  was  admittedlir  a  factory 
within  tbe  meaning  of  section  7  of  tbe  Workmen^s 
CompeoBation  Aat,  1897,  acd  the  only  queation  is 
whether  tbe  respondents  were  the  *^  undertakers  ^'*  in 
respect  thereof  within  the  meaning  of  that  section* 
Undertakers  in  respect  of  a  factory  mean  a  the  occupier 
thereof  within  the  meaning  of  the  Fact  or  f  i^od 
Workshop  Acts,  1878  to  1895.  By  section  104  of  the 
Factory  and  Workshop  Act,  l&OI^  an  Act  whiuh  has 
taken  the  place  of  the  former  Factory  Acta,  the  person 
ha^ng  the  actual  use  or  occupation  of  a  warehouae, 
which  ia  a  factory,  a  hall  be  deemed  to  be  the  occupier 
of  a  factory.  IMrkH  ▼,  Gray  J-  Co.,  50  W,  E*  310, 
[1902]  1  K.  B.  225,  shows  that  the  respondents  here 
had  the  actual  uae  or  occupation  of  this  warehouse 
within  the  meaning  of  that  section.  The  applicant;  is 
therefore  entitled  to  compt^naation. 

Arthur  Fowell,  JT.C,  and  IF*  Addinfjion  WiUu,  for 
the  respofj dents. ^To  make  a  pferaon  an  occupi^  of  a 
factory  within  the  Act  he  nauit  occupy  some  defined 
space  in  the  factory:  MerriU  v.  Wikt^n,  ^^fvis,  d-  Co., 
49  W.  E.  161,  [1901]  1  K,  B.  35.  Further,  the 
occupation  mnvt  be  an  occupation  of  the  place  as  a 
warc-bouae ;  that  ia,  for  the  purposes  for  which  a 
warehouse  is  usually  occupied.  That  was  not  the 
Gate  here.  The  rtspondents  were  therefore  not  tha 
'*  nndertakers,'^  and  are  not  liable  to  pa;  compensa- 
tion. SecoDdly,  this  is  a  question  of  fact  upon  which 
no  appeal  lies. 

The*  also  refttred  to  Brace  T*  Henri/  ifc  Co.,  2  F. 
717;  Lofvv,  Abtrndhe^  •£:  Co,,  2  F.  722;  Purvu  v. 
Bterne  d:  Co,,  2  F.  887. 

CoLLOTS^  M,E. — This  is  an  appeal  from  the  decision 
of  the  Woolwich  County  Court  judge,  who  has  placed 
all  the  facts  of  the  case  before  the  courts  Ao  action 
was  brought  by  the  widow  of  a  workman  who  was  ijt 
the  employment  of  Me  sirs.  Kirk  &  Band  all  at  the 
time  wnen  he  was  kdied  by  an  accident.  Kirk  Si 
Eandall  had  undertaken  a  contract  to  erect  pigeon- 
holes for  storing  militaiy  aeooutrementa  in  a  ware- 
bon»e,  the  building  of  which  bad  just  b^en  completed 
by  another  contractor.  Kirk  (!ic  Bandall  were 
executing  work  which  was  neoeaaary  for  making  the 


warehouse  complete,  and  they  wBre  ia  iiioh  oocnpa^ 

tion  as  was  esiential  for  carrying  out  the  work  which 
they  had  to  do.  The  workman  was  kiU«d  by  an 
aoddeot  while  employed  on  the  work.  The  question 
which  we  have  to  decide  ia  whether  Kirk  &  E&ndall 
are  liable  to  pay  the  applicant  oompeusatiou  onder 
the  Workmen^B  Compenafttiofi  Act,  1897,  and  that 
resolves  itself  in  this,  were  Kirk  ^  Eandall  '*  nnder^ 
takers  ^'  in  reapect  of  thiii  warehouse  P  The  ware* 
house  is  admittedly  a  factory  within  the  meaning  o( 
the  Act.  By  section  7*  sub-Bection  2,  of  the  A'lt 
**  under  taker  a  '*  are  defined  as  meaninif  in  the  ease  of 
a  warehouae  '^the  occupier  thereof  within  the  mean* 
ing  of  the  Factory  and  Workshop  Acta*  1878  to  1895." 
That  brings  ua  to  the  Factory  and  Workshop  Aot, 
1901,  which  ^  so  far  ai  material  to  the  pr^ent  oaas, 
has  taken  the  place  of  the  previous  Factory  and 
Workshop  Acta.  B7  aection  104  of  this  latter  Act 
*'  the  person  having  the  actual  use  or  occupation  of  a 
dock,  wharf,  qnay^  or  warehouse  or  of  any  pretntsei 
within  the  aame  or  forming  part  thereof  .  «  . 
aball  he  deemed  to  be  tbe  occupier  of  a  factory/' 
The  question  accordingly  oomea  to  this :  Had  Klt^  ^ 
Eandall  the  actual  nse  or  occupation  of  this  ware* 
house?  It  seems  to  me  that  the  answer  to  that 
qnestion  is  supplied  by  the  decision  of  this  c^urt  in 
Bartdl  t.  Gratj  ifc  Co.  Kirk  k  Emdall  bad  the^  actual 
use  or  occupation  of  a  definite  apace  within  this 
warehouse,  and  they  had  that  use  or  occupation  for 
the  purpoae  of  carry inf^  out  the  work  which  they  had 
Doder taken  to  do.  It  is  said  that  they  did  not 
occupy  the  place  as  a  warehouse  ordinarily  ii 
occupied  and  that  therefore  they  are  not  within 
the  Act.  I  hardly  think  that  ^at  is  necessary ; 
but  eren  if  it  were,  this  warehouse  could  not  exist  as 
a  C':>mplete  wart^houte  unless  those  necess&ry  and 
easential  additions  which  Kirk  &  Eandall  were  carry- 
ing out  were  mi\de.  In  my  opinion,  upon  the 
authority  of  the  decided  oaaes,  Kirk  ^  Baud&U  wers 
in  actual  uae  or  occupation  of  the  wartbouae,  and 
were  therefore  **  undertaken '*  in  reapect  thereof 
within  the  meaning  of  the  Act,  The  applic&nt  ii 
therefore  entitled  to  compensation  under  the  Act.  In 
coming  to  this  conclusion  I  do  so  as  a  matter  of  law^ 
At  the  first  hearing  we  thought  it  was  probably  s 
question  of  fact,  and  we  sent  tbe  case  back  to  the 
learned  judge  for  him  to  atate  more  in  d^^t^iL  what 
the  facta  were.  He  cow  f^tates  that  he  decide!  tbt 
question  as  one  of  law.  He  has  stated  the  faoti  fn^ly 
to  us,  and  he  has  stated  bis  conclusion  of  law  upon 
those  facts,  I  cannot  agree  with  tbe  conolafioo  of 
law  which  ha  has  arri74>d  at,  and  the  appeal  must  be 
allowed,  and  we  will  enter  judgment  for  theapplteaat 
for  £312. 

Mathew,  LJ. — I  am  of  the  same  opinion.  I 
should  have  thought  that  after  the  caia  of  Burkll  »♦ 
Gray  <t  Co^  tbe  matter  waa  quite  clear,  at  all  ef?«iill 
so  far  as  this  court  ia  concerned » 

Oozens-Hakdy,  L*J.— I  agree.  Kirk  &  RandaU 
had  the  actu>il  use  and  occupition  of  this  warebouM 
for  the  purpoae  of  carrying  uut  the  work  which  they 
had  c>>ntracted  to  do,  and  that  being  so,  BarUll  t. 
Gray  tfe  Co.  is  in  point. 

Apfteal  aUawed. 

Bjlioitor  for  the  applicant,  T.  J^.  Ohw^r. 

SalimtorB  for  the  reipondentii  Trmdwdl  d*  Aflmim* 


VoL  Ln, 
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CouBT  OF  Appeal,         ATroBFBT^GMirBEAi,  l^  EEQKirr*«  Casai*  awd  Dock  Co*         Court  of  Appeal, 


'} 


Bee.  9. 


Prom  K  B,  Div. 

(CoIImSi    M*B.,  and  Matlid«7  and 

Goienii-HardT,  Ij.JJ*) 

Attorxmy-Geneeal   f.    Eeobnt's    Cawal   afd 
Dock  Go.  (a,) 
Inland  rtp^nue — Stamp  daty ^Company — ConsoUdatioa 

of    tiehmture  stock — Ia»ue  of  loan  mpiial— Finance 

Aa,  1899  (62  if:  63  Vict,  €,  9),  a*  8, 

Bjf  a  local  atid  private  Ad  paisGti  in  1900.  th^  dfheji' 
ittre  flodbi  which  had  been  iuued  hy  the.  defendant  com- 
pfMtty,  bearing  inter^t  at  3  per  cent,  4  per  cent  ,  and  ^ 
per  c^nt.t  vferc  extirtguished^  and  there  waa  creakd  in 
lieti  thereo/  a  n£w  debenture  mU)€^  hearitvj  irdereM  at  3 
per  cent^  Each  &i<KkhGiiler  remiv$d  9tich  an  ttmouni  of 
the  fww  9tock  m  would  yield  him  the  same  amount  of 
inieimt  as  Imd  b^n  paifable  in  respect  of  the  stoeJ^ 
prmm^y  held  bif  him.  The  total  amount  of  ih^  dehta* 
(wM  at/adm  eadiHng  he/ore  the  Act  was  £411,852.  The 
ammini  a/  the  new  debenture  atoeh  wu^  £529, 136. 

Mdd,  Uat  the  de/ttndajd  c&mpany  tmir^  UMe  to  pay 
<A«iftvfnp  d^  imposed  by  aedion  B  of  tl*e  Finance  Act, 
ISM,  on  any  company  who  ''propose  to  i$ait£  any  loan 
capital.^' 

Appeal  from  the  j augment  of  Ridley,  J.j  on  a 
(p*cial  oaae  stfttwi  by  oonsent  in  an  action  by  the 
Attorney -General  J  a^  informaotf  olaiming  daty  and 
peoaltiea  inder  teotioa  8  of  the  Finance  Act,  1899 
(reooft^  [1903]  2  E.  B.  86,  5!  W*  B.  Dig,  70). 

The  defend ftnta  were  a  oompaoy  formed  and  estab- 
iiibed  in  the  United  Kingdom  within  the  meaning  of 
tho  above-named  Beetion,  hariniE  b(!en  incorporated 
by  the  Bogent'a  Canal  City  and  Docks  Railway  Act, 
188*2,  Between  the  yeari  1832  and  1900  the  defend- 
ants from  time  to  time,  under  the  said  Act  of  1882 
and  other  Acta  in  that  behalf  empowering  them. 
ifiusd,  and  there  waa  existing  at  the  date  of  the 
p«stiiig  of  the  Eegent'a  Canal  and  Dock  Act,  1900. 
debentnre  itock  to  the  amount  of  £411.852— vi«.. 
£110  000  of  3  per  cent  stock,  £101,852  of  4  per  cant, 
stock',  and  £200,000  of  4i  per  cent,  stock. 

By  the  Regent's  Canal  and  Dock  Act,  1900,  after 
redtiug  that  it  waa  expeiient  that  the  debenture 
stock  issned  by  the  company  should  be  consolidated 
into  a  aioifle  debenture  stock  beating  a  uniform  rate 
of  dividend  of  3  per  oent,,  it  waa  provided  {inter  alia) 

as  follows :  ,  ,  •  x 

Sectaon2.— "Part  3  (relating  to  debenture  stock) 
and  part  4  {relating  U  change  of  name)  of  the  Com- 
panies Clauses  Act,  1SB3,  are.  except  wti«re  expressly 
varied  by  this  Act,  incorporated  with  and  form  part 
oi  this  Act.  The  new  debenture  stock  by  this  Act 
e£«Ated  shaU  be  deemed  to  be  debentare  atock  created 
by  the  company  within  the  meaning  of  and  in  acccrd- 
anoe  with  the  provisions  of  part  3  of  the  Companies 
CUuses  Act,  1863." 

Seo^OQ  3.— '*(1)  On  the  31st  day  of  December, 
1900,  the  following  stocks  of  the  company  shall  be  by 
this  Act  canoeUed  and  extingnished  (that  is  to  say) : 
*nie  three  per  centum  debenture  stock,  the  font  per 
centum  debenture  stock,  the  four- and -a-qnftrt«r  per 
centum  debenture  stock.  (2)  On  the  said  3  la t  day  of 
December.  1900,  there  shall  be  by  virtue  of  this  Act 
withe  ut  fnrtber  or  other  anthority  created  in  lien  of 
the  stocks  extinguished  by  this  Act  debenture  stock 
of  the  company  (hereinafter  referred  to  as  new  deben- 
ture stock)  of  auch  nominal  amount  aa  may  be 
necessary  for  giving  effect  to  the  provisions  of  thia 
*ectton.  (3)  Every  holder  of  any  of  the  stocks  by  this 
Act  PXtinguHbed  shall  be  entitled  to  and  shall  reeeive 
in  substitution  for  every  one  hundred  pounds  of  such 

{«,)  Beported  by  F.  G.  Bucker,  Es^.,  Bacristor- 
at*Law. 


stock  held  by  him  and  so  in  proportion  for  every 
fraction  of  one  hundred  pounds  new  debenture  stock 
as  follows  (that  is  to  say) :  In  the  case  of  holders  of 
existing  three  per  centum  debenture  stock,  the  same 
nominal  amount  of  new  debenture  stock.  In  the  case 
of  holders  of  existing  four  per  centum  debenture  stock 
and  of  four -and-a -quarter  per  centum  debenture  sbook 
respectively,  new  debenture  stook  to  such  nominal 
amount  aa  at  the  rate  of  three  per  centum  will  yield 
to  the  holder  in  cash  the  same  amount  aa  the  amount 
of  the  interest  now  payable  in  respect  of  the  existing 
debenture  stock  held  by  him.  (4)  the  new  debenture 
stock  shall  bear  the  dividend  of  three  per  centum 
per  annum." 

The  amount  of  new  debenture  stock  which  was 
required  to  carry  out  the  provisions  of  the  said  Act 
was  £529,136.  and  debenture  stock  to  thii  amount 
was  inscribed  in  tlio  names  of  the  persons  entitled 
thereto  under  the  said  Act,  and  certificates  in  respect 
of  the  same  were  given  in  exchange  for  the  old 
certificates. 

Section  8  of  the  Finance  Act,  1899,  provides  aa 
follows:  **(l)Whflre  any  local  authority,  corpora- 
tion, oompaoy  t  or  body  of  per  ions  formed  or  estab- 
lished in  the  Fed  ted  Kingdom  propose  to  issue  any 
loan  capital,  they  shaU  before  the  is^ue  thereof  deliver 
to  the  commissioners  a  statement  of  the  amount 
proposed  to  be  secured  by  the  issue.  (2)  Subject  to 
the  provisions  oE  this  section,  every  such  statement 
shall  be  charged  with  an  ad  imlorem  stamp  duty  of 
2a,  6d*  for  every  £100.  and  any  fraction  of  £100  over 
any  multiple  of  £100  of  the  amount  proposed  to  be 
Sttcured  by  the  iisue,  and  the  amount  of  the  duty 
shall  be  a  debt  to  her  Majesty.**  SuVseotion  4 
imposes  penalties  for  failure  to  comply  with  the 
section.  By  sub -section  3,  the  expresiion  *'  loan 
capital*'  in  this  lection  means,  inter  alia,  any 
debenture  stock. 

The  questions  for  the  opinion  of  the  court  wet© : 
(1)  Whether  the  defendants  bad  under  the  aaid  Aat 
propoaed  to  isiue,  or  issued,  any  loan  capital,  and,  if 
so,  to  what  amount  F  (2)  Whether  a  atatement  of 
the  whole  or  any  part  of  the  new  debenture  stock 
was  deliverable  by  the  defendants  to  the  Commis- 
sioners of  lolaud  Revenue  under  section  8,  sub -section 
1,  of  the  Finance  Act,  1899,  and.  if  so.  of  what 
amount  ?  (3)  Whether  the  defendants  were  liable  to 
pay  to  his  Majesty  t&e  sum  claimed,  or  any  and  what 
part  thereof  ?  ,         i_   j 

Bidley,  J„  was  of  opinion  that  the  defendants  had 
not  proposed  to  issue  any  loan  capital  within  the 
meaning  of  section  8  of  the  Finance  Act,  1899,  and 
that  the  stamp  duty  imposed  by  that  section  was  not 
payable. 

The  Crown  appealed, 

Sir  Robert  Finlay,  A.O.,  Sir  Edward  Carson,  8M,^ 
and  Eowlatt,  for  the  Crown, 

DaneJcw&rts,  Xa.  and  A,  M.  Talhot  [Loehnis  with 
them),  iot  ^e  defendants. 

The  following  cases  were  cited:  Midland  BaUtrau 
Co.  V.  Attorney-Qeneral,  oO  W.  B,  433,  [1902]  A  G. 
171 ;  AUree  v.  Ilawe,  9  Gh.  D*  337. 

OoLLiKS,  MR. —  The  question  in  this  case  is 
whether  the  Regent's  Canal  and  Dock  Co..  by  doing 
what  has  been  authorized  to  be  done  by  their  private 
Act  of  1900.  have  brought  themnelvea  under  the 
obligation  which  ia  imposed  by  aection  8  of  the 
Finance  Act.  1899,  on  a  company  which  propcsea  to 
issue  any  loan  capital.  At  the  time  of  the  passing  of 
the  private  Act  the  company  had  created  debenture 
stocks  at  different  rates  of  interest— via.,  3  per  c^ut., 
4  per  cent,,  and  4 J  per  cent.  By  the  new  arrange- 
ment authorized  t^  the  Aot  there  has  been  substituted 
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for  th«  tbeD  exietjng  debenture  stock  »  debenture 
stock  at  the  uQifonii  rnte  of  3  per  cent.  The  rat€  of 
interest  has  tbuB  been  lowered,  but  the  amount  of 
the  stock  has  been  correfipondingly  enlarged,  From 
the  figure t  it  appears  tbat  the  total  amount  of  the 
preTiQU&ly  existiog  dchentufe  fitocki  was  £411,852, 
atid  that  the  amount  of  the  new  debenture  stock  is 
£o29J3€.  This  means  that  the  indebtednfia  of  the 
oompanj  baa  been  inoreaaed.  The  reiult  of  tbe 
operation,  therefore,  Is  that  one  debenture  stock  has 
teen  substituted  for  three  daeses  of  dtbenture  atookj 
one  uniform  rate  of  iuter eat  haa  been  aubstituted  for 
tiiree  different  ratea  of  iijterest,  acd  a  larger  indebted - 
neaa  haa  been  ^substituted  for  the  old  mdebtedneaa, 
The  debenture  stookholdert  now  hold  a  new  debenture 
■took*  Tet  it  h  argued  that  this  company  is  not  a 
company  of  whom  it  can  be  said  that  they  have 
proposed  to  issue  loan  capital.  There  can  be  no 
doubt  that  thia  debenture  stock  is  loan  capital,  and 
the  persons  who  bold  it  are  poiseiaors  of  new  stock* 
How  is  it  possible  in  fetct  to  put  into  persoDS*  hands 
stock  which  was  not  exjsting  before  without  an  issue  ? 
I  cannot  see.  It  seems  to  me  that  aU  the  conditions 
which  are  iuTolTed  in  an  iaaue  are  fulElled  in 
this  case.  I  think  that  this  oa#e  is  in  aubatance 
similar  to  Midland  Mailumy/  Co,  y.  AUomey-Otneruf, 
though  that  was  a  Case  und^r  the  8tamp  Act,  1691, 
and  there  is  a  diEerence  between  the  wording  of  that 
Act  wad  the  wording  of  the  Finance  Act,  1899,  There 
the  company  had  altered  the  nominal  amount  of  their 
capital  by  con^ertiDg  various  classes  of  stock, 
prefereooe  and  ordinary,  into  stocks  of  a  larger 
amount  betring  a  ccrreapondingly  lower  rate  of 
interest*  This  court  thonght,*  and  the  House  of  Lords 
thought  also,  that,  though  nothing  had  been  added 
to  the  working  capital  of  the  company,  the  company 
came  under  an  obligation  to  pay  duty  on  ^ '  an  inoreaie 
of  the  amount  of  the  nominal  share  capital'*  of  the 
oompany  under  section  113  of  the  Stamp  Act,  1891. 
In  the  present  case,  by  the  carrying  out  of  the 
arrangement  authorized  by  the  company's  private 
Act,  stock  has  oome  into  the  hands  of  persons  who 
did  not  hold  that  stock  before,  and  it  seems  to  me 
that  the  company  did  propose  to  issue  loan  capital, 
and  have  therefore  come  under  the  obligation  to  pay 
duty  under  sectioD  ^  of  the  Finance  Act,  1899«  I 
cannot  agree  with  the  judgment  of  Bidley,  J.  The 
Oown  waiving  the  penalties^  there  will  be  judgment 
for  the  Crown  for  duty  and  interest. 

Mathew  aod  Cozens -Habbt,  K  JJ,,  concurred . 

Appefil  allomed. 

Solicitor  for  the  Growu^  Soitdtor  of  Inland  Mevemtct 

SoHcitora    for     the     defendants,     Hollamt,    Sons^ 
Coward t  it  Hawksky. 


Hist  ®oii^  0f  f  uBita* 


Chan.  Div.  1 
T   1 


Dec.  11. 


Farweli,  J,  , 

In  re  Clark's  Estate. 
MoEbohmte    t;,    Clakk.  (a.) 

Will  —  Cfcnttm^diOfi  —  Personalty  —  Local  Htuaium  — 
BequesU  o/ property  in  United  Kingdom  and  in  South 
Africa — Sefamit  trails  and  trtatees— Smith  African 
dt^toti  by  aptciaUy  and  timple  cmitruct—8harei  in 
South  African  wmpaniev  tramferahk  hoik  there  and 
in  London — Certi^fimtei  at  London  hank. 

For  the  purpose  of  eonatrmng  a  will  which  dUpoui  of 
{a,}  Eeported  by  E,  HiLL,  Esq,,  Barrister-at-Law, 


^* lieriGimlty  in  the  United  Kingdom"  in  owi  way,  and 
*^  pfrscnaHy  in  South  Africa  *'  in  aTioihtr  way,  the  dM»  i 
owing  to  testator,  whtther  on  nmpl^  contract  or  hjf 
speciahy,  are  to  he  contidfred  as  heally  iitaated  whert 
the  dehttjTif  are,  the  diMinciion  made  between  simple  can~ 
tract  and  specially  debts  in  relation  t  j  prtihate  duty  not 
holding  good  in  questions  of  construction. 

In  construing  such  a  witl^  shares  in  companka  ocm«fi* 
tutt^  according  to  the  law  of  a  South  Africatt  §taU,  btd 
having  offices  both  there  and  tn  London,  in  either  of 
which  places  transfers  can  be  registered  and  eertifimtes 
issued,  are  to  he  considered  as  locally  situateti  tn  that  one 
of  the  two  anintries  in  which  the  share  certifi^XLtes  art 
kept  at  the  date  of  testat<iT*i  death. 

Originating  summons  by  an  e^jceautor  for  the 
determination  of  questions  as  to  the  cons^mction  of  a 
will. 

By  his  will  dated  in  1890,  William  Oordon  Olark, 
after  giving  certain  pecontary  If^gacies,  devised  and 
bequeathed  all  hia  reiil  estate  in  the  United  Kingdom, 
and  all  the  residue  of  hia  personal  estate  aiid  effects 
whatsoever  within  the  United  Kingdom  (all  which 
real  estate  and  the  residue  of  personal  estate  he  thera^ 
inafter  included  in  the  expression  '*  residuary  estate  ") 
to  his  wife,  his  son  Dougl«a,  and  the  plaintiff,  Dooald 
McKechnie  the  elder,  whom  he  thereinafter  oalled 
bit  home  trustees,  upon  certain  trusts  for  the  benefit 
(in  the  events  which  happened)  of  his  wife,  his  two 
sons  Douglas  and  Colin,  and  hia  daughter;  and  hb 
devised  and  bequeathed  all  his  real  and  petsoflial 
property,  estate,  and  efTects  in  Natal,  the  Orange 
Frse  State,  and  elsewhere  in  South  Africa  to  his  said 
son  Douglas  and  his  friends  N.  M.  McKechnie  and 
Donald  McKechnie  the  younger  (who  were  thereinafter 
referred  to  aa  his  foreign  trustees}  in  trust  for  hti 
aaid  two  sons. 

The  two  trusts  were  distinct  the  oae  from  die 
other. 

The  will  oouf erred  powers  of  sale  on  the  fonigB 
trustees  with  regard  to  the  South  African  property, 
and  the  testator  declared  that  their  receipta  for  any 
moneys,  stocks,  funds,  sheres,  or  securities  which 
should  be  paid  or  transferred  to  them  by  virtue  of 
that  hii  will  should  efiectually  discharge  the  penoiii 
paying  or  tranef erring  the  same  from  liability  to  ise 
to  the  application  thereof ;  and  that  his  home  traitesi 
ahould  not  be  bound  to  see  to  or  inquire  into  any 
matters  relating  to  the  sale,  collection,  getting  in, 
and  conversion  of  any  of  his  said  property  in  South 
Africa,  but  that  his  foreign  trustees  should  ex:clutivsly 
be  responsible  therefor.  The  persons  named  ai 
executors  were  the  same  at  those  called  home  trustees. 

The  testator  died  in  1902,  domiciled  in  Bnglaod 
and  poasestsed  of  ccnaiderable  personal  property,  ■■  to 
which  the  doubt  arose  whether  it  wm  included  in  the 
gift  of  residue  of  personal  estate  and  effects  within  the 
United  Kingdom  or  in  the  gift  of  personal  property, 
estate  and  effects  in  South  Africa ;  and  a  deolarA- 
tion  on  this  point,  as  also  on  the  question  out 
of  which  property  tae  fuceral  and  testameataiy 
expenses  and  pecuniary  legades  were  to  be  p^d«  wii 
sought  by  the  present  summnna,  which  was  tafcm  oat 
bf  Donald  McKechnie  the  elder,  one  of  the  ezecatan, 
the  beutrfiuiaries  under  the  respective  trusts  beiug 
made  defendautf. 

Of  the  property  mentioned  iu  the  summoca  a 
decision  was  ultimately  required  in  regard  to  the 
following  items  only :  Debts  by  simple  contract  due 
to  the  testator  in  respect  of  hds  London  meroantile 
business  from  persons  carrjring  on  trade  iu  South 
Africa:  Speci^ty  debts,  being  bonds  of  tbe  Fort 
Elizabeth  Waterworks  Co. :  Shares  in  gold  miniQg 
and  other  companies  constituted  under  the  laws 
of  the  late    Bouth    African    Eepublio,  and  haviiif 
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their  direc^tori  and  pziiicip&l  oMoes  in  the  Trsniratlt 
tiiaogh  they  bad  officea  in  London^  wbere  trsoeferH 
co^ld  alio  he  regiBtered  and  oertlftcAtefl  iB^uedi 
Th«  eh&rei  were  hough t  on  the  London  8tock 
Exohaoge,  The  ahoTe>named  honds,  whiob  were  pay- 
able to  bearer,  and  the  aertiftcat«0  tot  the  laid  aharei» 
were  all*  at  the  date  of  the  testator't  death,  deposited 
with  hia  London  baokers. 

Mark  Mmtier^  for  tbe  pi  am  tiff. 

CTftjohn^  K.0*  (Clayton  with  him)i  for  tbe  defendant 
Mn.  Clark  (the  widow)  and  her  infant  daughter 
(beneficiadefl  uiider  the  home  trust),  died  Attorney - 
Grnfral  V*  Bryuwt^m^  4  M,  *&  W.  171  ;  A ttorm^- Genial 
V.  Dimaruit  1  Or,  &  Jer*  3d6;  Stem  v.  The  Queen,  44 
W.  E.  31)2,  [1896]  1  Q.  B.  211;  Ait^jmey -General  v 
Hop€,  1  a  M  &  E.  530;  Guthrie  ▼,  Walrmd,  31 
W,  R.  285,  22  Cu,  D.  573. 

Jtfikinst  K.C,  and  MticSwinnc^^  for  the  testato'^^B 
•oi>i  (nenefidariei  under  the  foreign  tntit],  cited 
^Uh^  ¥♦  Murray^  5  Y*i,  14& ;  Attorney -Gmierdl  t. 
ffi'jffins,  22  H.  &  N.  33&,  5  W.  E.  BifiT*  227  ;  In  the 
QtiA*  (yf  WfTi.  Eivin^,  deceased ^  6  Prob.  D,  19;  Arnold 
T-  Jruoid,  2  M*  &  K  365;  Tyrone  v,  TF^(er/bri,  8 
W.  E,  454,  1  D,  P.  &  J,  613,  628. 

Fabwell.  J— Thif  testator  has  uafortunatfllf  u»ed 
WGfda  whioh  gire  rise  t^  a  great  deal  of  difficult  3^  : 
'*  I  davtiie  and  bequeath  all  my  real  estate  in  the 
Fnited  KiniEdom  and  all  the  residue  of  my  personal 
eetate  and  effect i  whatfloever  in  the  United  Kingdom 
(all  of  wbieh  real  estate  and  residuary  person  al  estate 
ig  hereinafter  included  in  tbe  axpreasion  where  here- 
inafter used  of  *roy  residuary  estate')  nnto"^-and 
then  he  mentionB  three  peraous  whom  he  oalls  his 
**  home  trustee*,*'  He  then  proceed*  ;  "  I  give\ 
devise,  aud  bequeath  all  my  real  and  personal 
pitppe^y,  estate*  and  effects  in  Natal  and  the  Orange 
Pra*  State  and  elsewhere  in  South  Africa '"—in 
another  way,  and  he  appoiott  certain  "  foreign 
trustees'*  for  th*t  purpose.  Then  this  declaration 
is  relied  on:  "And  1  dedare  that  the  receipts  of 
my  foreign  trustees  for  any  moneys »  stocks,  funds, 
sharee*  or  samrities  which  ahall  be  paid  or  trans- 
ferred to  thetn  by  virtue  of  this  my  will  shall 
elfectumlly  discharge  tbe  persons  paying  or  trans- 
ferring tbe  same  from  liability  to  see  to  the  applica- 
tioD  Uiereof,  and  that  my  home  trustees  shall  not 
be  bound  to  see  to  or  inquire  into  any  matters 
relating  to  the  sale,  oollection,  getting  in.  and  conver- 
sion ot  any  of  my  said  property  in  South  Africa,  but 
that  my  foreigu  trustees  shall  exclusively  be  reipon- 
nble  therefor'*— and  then  there  is  an  appointmentf  as 
executors,  of  the  home  trustees  only, 

Kow,  the  testator  had,  amongst  other  property, 
bonds  of  the  Port  Ehzttbeth  Waterworks  Co,  (numbered 
33  in  the  schedule  to  the  sumuions),  and  it  is  only 
those  bonds,  and  oertain  shares  to  be  mentioned 
presently,  that  I  have  to  deal  with  now,  the  other 
items  having  been  disposed  of  in  the  course  of  the 
vgumenL 

i  With  regard  to  the  bonds,  it  is  oonceded  that  if 

they  were  simple  contract  debts  the  rule  is,  in  cou- 
■truing  a  will,  that  the  debts,  so  far  ae  they  can  have 
m  locality  at  all*  are  to  be  considered  to  be  lo Gated 
where  the  debtor  is,  and  I  do  not  see,  for  this 
porpoin^  any  ground  for  drawing  a  distinction  between 
n  bond  and  a  simple  contract  debt.  For  fiscal  pur- 
poses DO  doubt  a  distinction  may  be  drawn  between  tbe 
two»  hut  there  does  not  appear  to  be  any  reference 
to  the  coostmctiou  of  the  will  on  that  point  in  the 
oafle  of  Giithrit  v.  Walrond,  31  W.  E.  285, 22  Ch.  D.  573, 
and  it  appears  that  Fry, !,» did  not  intend  to  draw  any 

,      distinction,  or  that  there  was  any  distinction  drawn 
te  this  porpote ;  but  that  so  far  ae  there  was  any 


locality  lu  question  it  was  merely  where  to  sue  the 

debtor. 

Then  there  is  this  question,  which  I  feel  oonstderable 
diMculty    about*      The    testator    wes    posiesaed    of 
shares  iu  a  number  of  Bauth  African  companies.  r««, 
companies  constituted  according  to  the  law   of  the 
Transvaal  or  of  tbe  Orange  Free  State*    Those  com- 
panies all  have  offices  in  London  as  well  at  iu  South 
Affica,  with  boafds  of  directors  and  officers  for  the 
purpose  of  conducting  the  husiuf>s§  and  the  issue  of 
shares  and  certiticates  here,  as  well  as  iu  South  Africa, 
So  far  as  regards  any   locality  or  situation  of  the 
shares,  it  is  imposiible  to  say  whether  3>uth  Africa  or 
England  has  tbe  greater  daira  to  he  regarded  as  a 
^uide  to  the  court  as  to  what  the  testator  meant  by 
the  words  he  used*    I  am  asked  to  construe  the  wiU^ 
really,   as    if  the  words    were  not   **my  real    and 
personal  estate  in  the  Orange  Free  State  and  else- 
where   .     *     .    "  but  as  if  they  were  *'  all  my  real 
and    personal  estate  aud  shares   in    the   companies 
situated  *'  there,  but  that  is  not  what  the  words  cover* 
X  have  got  to  find  out  the  locality  of  the  personal 
citate,  whether  Bogliih  or  South  African,     The  first 
thing  I  have  to  deal  with  is  a  share,  an  impalpable 
thing,  represented  by  a  certificate*  without  which  no 
transfer  can  take  place,     Tbe  actual  active  tr an sfer 
o%n  be  done  equ%lly  effectually  iu  South  Africa  as  in 
England,  aud  the  only  conceivable  disti action  I  can 
see  in  any  shares  so   far  as    regirdj    the  point  of 
locality  is    the    possession    of  the  certificate  which, 
for  this  purpose,  is  essential  to  complete  the  title  to 
the   shares*      Bo  far  as^  I  can  see  that  is  the  only 
thing  I  have  to   go   on  I      There    is   no   distinction 
between  the  locality  of    shares  iu  this  country,  and 
therefore    I    hold,  so    far   as   the  certificates  of  the 
shares  in  these  companies  were  iu  England,  where  the 
companies  have  offices  in  London  and  power  of  transfer 
ai  well  as  in  South  Africa^  that  they  pass  under  the 
gift  of   property   situated    in    Euglaud,  and  not  in 
South  Aftioa,    There  will  be  a  declaration  that  the 
simple    contract    and   bond    debts    due  from  South 
African   debtors    are    part  of    the     South    African 
property,  but  that  the  shares  in  South  African  com- 
panics    which     are   transferable    both    here  and  in 
South  Africa,  and  of   which  the    certificates    are  in 
London,  are   Eoglish  property*      As    to   the   other 
question,  the   testator's   funeral    and    testamentary 
expenses   and   the  pecuniary   legacies,  and  also  his 
debts    {*s  to  which  last  the  wiil  contains  no  direc- 
tions for  payment)  must  be  paid  out  of  the  Eoglish 
property— the    use  of  the  word  "residue"  betDg,in 
my  opinion,  an  indication  of   such  intention,      Tha 
costs,  as  Mr.    Jenkins  does  not  press  his  objection, 
will  be  borue  in  moieties  by  the  two  funds* 
DedatGiion  uccordinr^ly. 

Solicitors,  Minet,  Harme,  May,  ^  Co.,  for  plaintiff 
aod  for  the  baueficiaries  under  the  foreigu  trust; 
Vand^erjmmpj  Son,  tt  Wood^  for  beueftoiariea  under  the 
home  ^rusti 


Dec.  3* 


Oban,  Div*    \ 
Buckley,  J*  \ 

In  n  Bakbr  (Deceased)* 
Baktsb  p.  Bakee.  [a*) 

WiU— Forfeiture— Cmtiruetinn—'*  Btcome  piyabte** — 
Eqtiitahh  charge — Can&flhitiim  of  charge. 
B.,  heing  miiiUd  under  a  will  ti\  o   life  inteml  in  a 
share   *^f    the    iettaUir*^    estate,    ^xecuM   a    (focumsnl 

(aO  Eeported by  Nbtili^e Tebbutt, Esq*,  Barrister- 
at- Law* 
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High  Ootra-r, 
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HiQH  Ootnr. 


charging  hu  intered  wkh  the  repa^TMnii  to  the  kndera  of 
u  mm  advanced^  The  wiH  conimned  u  dause  thai  B* 
should  not  have  ptuvcr  to  dtspou  of  his  ^Imre  by  taay  of 
anttcipattGnt  and  that  if  /i€  did  anything  wherfbif  hig 
ihare^  or  any  j>aH  tktrqf,  *'ttmM  bfeome  pugahlt  to  or 
fmifec?  *n  mmt  Mft  person  "  it  was  to  go  to  his  son. 
Upon  hcoming  aman  of  the  forfeiture  clause,  and 
hif&re  any  payment  of  capital  or  inttrmt  had  been  made 
hj  B.,  wider  tht  charge,  B„  and  the  lenders  mmelled  it 
Seld,  that  aotne  part  of  B,U  ^hate  hecame  pttgable 
to  other  persons  immediatelij  upon  the  f^Cfxutirjti  of  the 
charge;  that  the  forfeiture  took  effect^  and  that  th« 
mihmqvmt  mncelkdian  made  no  difference. 

George  Baker,  bj  hi«  will  made  in  September,  1896, 
gftTe  hifl  residuary  estate  to  his  trustee  upon  trust  to 
pay  one -fourth  aharea  to  a  daughter  and  to  a  son 
Walter  for  life,  aod  au  other  suuh  ah  are  to  another 
aou  Arthur^  and  the  remainiog  one- fourth  aharo  to 
Ms  son  Henry  during  his  life,  and  after  Henrp'a 
deceaae  upon  (iertftiu  truit*  in  favour  of  hia  wife  and 
children  as  therein  mentioned.  And  on  the  death  of 
either  the  testator^s  daughter  or  ion  Walter  their 
shares  were  to  be  added  to  the  aharea  of  Arthur  and 
Henry,  After  theee  dispositiocs,  the  will  continued 
aa  follows  :  ''  Provided  always^  and  I  hereby  d^claie 
that  neither  tny  dnitghter,  or  my  son  Walter  or  Henrys 
shall  have  power  to  diapoae  of  their  shaare  or  any  part 
thereof  by  way  of  anticipation,  and  in  the  event  of 
either  of  my  two  sona  becoming  bankrupt  or  doing 
anything  whereby  their  said  »bare  or  some  part 
thereof  would  become  payable  or  vested  in  aome  otbw 
person  (whichever  of  the  a  aid  events  ahall  first  happen ), 
then  I  direct  that  the  ahare  of  such  son  ahall  be  pay- 
able  to  hia  aon  during?  hia  life." 

The  testator  difd  in  November,  1896,  and  Walter 
Baker,  his  son,  died  in  13Q7. 

An  action  waa  commenced  in  1898  to  administer  the 
estate,  and  in  1899  the  nsuil  judgment  waa  given. 

In  February,  1903,  Henry  Baker  borrowed  £4  lOa, 
and  aigned  the  following  dooument  addraaaed  to  the 
lecderi ;  **  In  consideration  of  your  advancing  to  me 
this  day  the  sum  of  £4  10a.  (four  pounds  ten  ehilUDgH) 
I  hereby  charge  all  my  intereat  in  the  estate  of  my 
late  father,  George  Bater,  with  the  repay  meat  to  yon 
of  the  said  sum  with  interest  thereon  until  repayment, 
at  the  rate  of  five  pounda  per  cent  per  annum," 

In  March,  1903,  be  borrowed  of  the  same  persona 
a  further  sum  of  £15,  and  signed  another  document 
addreued  to  them  aa  follows  ;  "  In  conaideration  of 
your  advancing  to  me  this  day  the  sum  of  £15 
(fifteen  pounda  sterling).  I  hereby  charge  all  my 
ahare,  estate,  and  interest,  after  the  rate  of  ^ve 
ponnda  per  centum  per  annum  in  the  estate  of  my 
late  father^  George  Baker,  with  the  repayment  to 
you  of  the  enm  of  twenty  pounds  on  the  *i4th  of 
September,  1903,  and  with  interest  after  the  rate  of 
five  pounda  per  centum  per  annum  on  the  sum  of 
twenty  pounda  after  the  21th  day  of  September,  1903, 
until  the  day  of  repayment.*' 

Evidence  was  given  that  at  the  time  of  signing  the 
above  documents  Henry  Baker  had  forgotten  the 
fiot  cf  the  forfeiture  cUnae  in  the  wilL  Upon  hia 
attention  bebg  called  to  it,  on  the  2Ut  and  24  th  of 
July,  1903,  respectively,  before  any  payments  of 
intereat  or  capital  had  been  made  or  anything  had 
been  done,  under  the  documenta  of  charge,  he  and 
the  lenders  cancelled  them. 

The  present  aummona  came  on  with  the  further  con- 
sideration of  the  action,  and  waa  taken  out  in  the 
action  to  have  it  determined  whether  in  consequence 
of  the  above  docnmenta  of  charge  Henry  Baker's 
share  and  intereat  in  the  ettate  of  the  testator  had 
become  forfeited. 


The  interest  of  Henry  Baker  did  not  become  eltW 

"payable  to  or  veated  in"  the  mortgageea  Th« 
worda  of  the  clause  are  not  "  might "  but  ''  would " 
become  payable  ;  '*  would  "  means  "  will '':  Eit  parfc 
Dawes,  aa  decided  by  Cave,  J*,  17  Q.  B,  D.  275,  282, 
thf)  caae  b%ing  decided  by  the  Court  of  Appeal  on 
another  point.  But  even  if  the  memoranduois  of 
charge  would  oth^rfnHe  have  offended  agsiuit  the 
olause,  the  forfeiture  w««  preventtd  by  the  cancellatioQ 
{Metcalfe  V,  Metcalfe,  [189 1]  3  Oh.  1,  40  W.  E.  Dig.  260; 
InreL<iftti3-0twag,  43  W.  B*  dOl,  [1895]  2  Ch.  235).  si 
nothing  ever  became  actually  due  and  payable  to  tbe 
mortgagees*  Seymour  v.  Lucas,  8  W.  B.  599,  1  Dr*  & 
Sm.  177,  is  also  in  favour  of  this  f  iew«  In  the  csw 
of  Hurst  V.  Burst,  31  W.  R,  327,  21  Ch.  D,  278,  than 
wa§  a  gift  over  upon  the  property  being  **  ch^geili" 
which  it  not  the  cise  here. 

Wrangham,  for  the  children  of  Henry  Bsker, 

BucEXEY,  J.— The  will  states  that  Henry  Baker 
ahall  not  haTe  power  to  dispose  of  his  ahare  or  any 
part  thereof  by  way  of  antit^ipation.  It  is  true  tbs^ 
there  is  no  gift  over  in  ao  muny  words  upon  that  events 
And  that  a  man  cannot  be  rei trained  from  antidps^ 
tron  without  a  gift  over ;  but  I  think  thoie  wordi 
have  aome  bearing  upon  the  eonstmotion  of  tfae 
clause.  The  question  is  whether  a  forfeiture  bsf  be«c 
incuned,  I  think  that  it  has.  The  thing  we  have  ta 
ascertain  ia  whether  there  waa  a  moment  when  Hetiry 
Baker  gave  someone  else  a  right  to  rtoeive  psrt  of  hit 
fthare.  In  my  opinion,  at  the  moment  wheo,  in 
February  and  March  respectively,  he  executed  thaie 
charges,  he  gave  to  the  mortgagees  a  right  to  rwnn 
in  payment  of  their  advancea  parts  of  hia  Bhara  Mr, 
J^asel  baa  been  driven  to  argue  the  case  aa  if  tha 
language  of  the  clause  had  been  become  payable  "ia 
any  event"  If  that  view  were  right,  then  even  i! 
Henry  Baker  had  aastgued  his  share  abaolntely,  yet  it 
might  not  have  caneed  a  forfeiture  if  the  ahare  had 
been  reassigned  to  him  before  any  money  a  bef^mi 
payable  from  the  estate  in  respect  of  it.  That  wodd 
be  an  extravagant  contention.  The  right  to  reoelfa 
part  of  the  share  having  been  once  given,  the  ^t 
that  the  persona  to  whom  the  right  was  given  luhie' 
quently  released  it  had  no  effect  upon  the  queatioOj 
aud  X  hold  that  the  clause  of  forfeiture  took  effeoi 

Solioitora,  Aird,  Hood,  d^  Co,  ;  Mohert  J,  Clark. 


{ 


Kov*  Tu 


A.  H*  Jesiel,  for  Henry  Baker  and  the  truateaa.— 


C,  C,  R.  \ 

(Lord  Alverstonet  L,O.J,,  and  f 
Wright,  Kennedy,  Darling,  j 
and  Phillimore,  JJ,}  / 

Bex  v.  TiiRifEa,  («,) 
Criminal  law  —  Undischarged  bankrupt  —  0^iiu«| 
credit  to  extent  of  £20  or  upwardt^—Misdemmmtir-- 
Maximun^  ptinishmeni—Debi&rs  Ad,  1869  (32  cfe  ^ 
Vid.  c.  62),  ss.  11,  13.  U—DankrupUy  Ad,  1S83  (4S 
tt-47  Fici,  c.  52),  ^   31, 

By  the  Bankruptey  Act,  1383,  *,  31,  it  i*  mmM 
that  **  Where  an  undischarged  hankntpt^  ^ka  hoM  Ana 
adjudged  bankrapt  under  this  Act,  obtfiina  credit  i©  tl* 
eMent  of  £20  or  uptmrds  from  any  persftn  without  in- 
forming smh  person  that  he  is  an  undischargtd  bank^ 
rupt,  he  shall  be  gailty  of  a  mi^eineanaur,  and  may  k 
dealt  with  and  punished  as  if  he  had  been  ^uiUy  of  n 
misdemeanour  under  the  Debtors  Act,  1569^  and  the  pro- 
visimis  of  that  Act  shall  apply  to  prof^ing*  um^this 


section  J^ 


((!,}  Beported  byE*  G,  ^riLLWXXi,,  Esq.,  Barrisl«^ 
at-Law, 


I 


ToL  Lll, 
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£BX  v.  TOEJfSB.— BKX  tr.  PaBKX. 


Hias  Court, 


^i5fii,  thai  iht  mfimimMm  puniiihm^  for  mn  offtnce 
under  the  ahom  iedmn  is  imprisonment  with  hard  labour 
Jar  tmt  ^ear,  ait  the  ^eciion  r^fer^  tu  the  tlaAS  of  mi«- 
dtym(tniiut&  m^iU€*ntd  in  Bndiof*.  13  i>/  the  DtUoru  Ad, 
1869,  Qrid  not  to  the  doii  mentioned  in  aiction  11  of  that 
AeL 
Ca»e  ataiod  for  the  Coort  for  Grown  Oasea  Hesflrved. 
Tbts  w&a  a  Giaf3  sUted  b7  F.  A.  Baaaaquel^  K.C, 
Commoa  Serjeant  of  London. 

Ttie  pnaoner  waa  trie*!  and  COnvict&d  before  the 
leused  judge  on  au  indiotment  nndfir  aeotion  31  ot 
the  BftDkruptcy  Act,  1883  (46  ife  47  Vict.  o.  52)  for 
obtftining  credit  «xgeediog  £2Q  withotit  diatjloaing 
tbftt  be  was  an  undischarged  baukrupt.  That  flection 
providei  that  &  person  committiag  Huch  an  otft^nce 
may  be  ptmiahed  as  if  ini^^ty  of  a  tnisdemeaaonr 
under  the  D*ibtori  Aot,  1869  (32  &  33  Vict.  c.  62). 

Section  11  of  the  Debtors' Act  a peoi&es  a  number 
of  ftoti  for  which  a  person  adjudged  bankrupt  i* 
liftble  to  b^  impriioned  with  hard  labour  for  anj 
tiroe  not  eicceeding  two  yeata. 

Sention  13  ipedfies  certain  caaea  in  which  any 
petson  on  oonTicdon  thereof  ahall  be  guilty  of  a 
mitdemeanour  for  which  he  ta  made  liable  to  bt^ 
ioipdsoned  with  hard  labour  for  a  period  not  exceed- 
ing one  year. 

Tb«  lenrned  judge  aenlenced  the  prisoner  to  be 
impriaoued  with  bard  Idboar  for  fifteen  month  a 
subject  to  the  question  whether  be  waa  liable  to  b^ 
ponifthed  as  if  guilty  of  a  miadaroijanour  nnde>* 
itction  11  of  the  Debtora  Act,  1869.  If  the  priaoner 
was  only  liable  to  be  puniahed  under  lection  13  the 
sentence  wai  to  he  reduced  to  twelve  monthe' 
impri  BO  anient  with  h»rd  labour. 

Section  31  of  the  Bankruptcy  Act,  1883,  proyidea 

that ;    **  Where  an  undischarged  bankrupt  who  baa 

been  adjudged  bankrupt  under  this  Act  obtaina  credit 

to  tbe  amount  of  twenty  pounda  and  upwards  from 

WHf  pen  on    without    informing    such    peraon   that 

^  lie  is  an  uiidischarged  bankrupt,  he  shall  be  guUty  of 

^m  miademeaiioiir,  and  may  be  dealt  with  and  puniahed 

Imm  if  he  bad  be^n  Ruilty  of  a  miademt^auour  under  tbe 

pi>ebtora  Act,  1869,  and  provisions  of  that  Act  shall 

Bpply  to  fFTOceediuga  under  thia  aection/^ 

j^,  F.  Lever,  for  tbe  prisoner,— Section  31  of  the 
Bankruptcy  Act,  1883,  doea  not  refer  to  mis- 
demaanouts  mentioned  in  aection  1 1  of  the  Debtoi  a 
Aut,  1869,  but  to  a  misdemeanonr  of  the  claaa  men- 
lioned  in  aeetioo  13,  the  maximum  puniahment  for 
which  ia  one  year'a  impriacnment  with  hard  laboar* 
Th#  Common  Serjeant  was  therefore  wrong  in 
•eatenoing  the  priioner  for  a  longer  period  tban  one 
year. 

He  referred  to  Ii€g.  v,  Dyson,  42  W.  B,  626,  [1894] 
2  a  B,  176. 

Guy  Sttphenaon,  for  theproaecution.— TheOommon 
Serjeant  was  entitled  to  pass  a  sentence  of  fifteen 
luoncha*  impriaonment  upon  the  priaoner*  The 
offences  provided  for  in  aeetion  11  of  the  Debtora  Act, 
1869,  are  cognate  offencea  to  those  provided  for  in 
aeution  31  of  the  Bankruptcy  Act,  1883,  The  former 
aection  deals  with  **  any  person  adjudged  bankrupt,** 
»nd  the  latter  section  with  a  person  ''  who  has  been 
adjudged  bankrupt."  Section  11  deals  with  offencen 
committed  only  by  a  bankrupt,  whilat  section  13  deals 
with  offences  comuiitted  by  "  any  person,**  whether 
be  ha^  bi^en  adjudged  bankrupt  or  not, 

LordALVERSTONE,  L.CJ.— In  this  case  the  prisoner 
was  indicted  and  cr^nvicted  under  section  31  of  the 
Bankruptcy  Act,  1S83,  which  providea  that  an  undii- 
cbarged  bankrupt  convicted  thereunder  "may  be 
dealt  with  and  punisb^d  aa  if  he  had  been  guilty  of  a 
miadtmeauour  under  the  Ddbtors  Act,  1869;'    There 


18  nothing  on  the  face  of  section  31  of  the  Bankruptcy 
Act,  1883,  to  show  to  which  of  the  aeotiona  of  the 
Act  of  1869  it  refers,  but  when  you  look  at  tbe  three 
sections,  U,  13  and  14  of  the  latter  Act,  it  see  ma  to 
me  that  there  is  an  indication  that  tbe  lesser  punish- 
ment is  the  right  one.  If  there  is  nothing  to  guide 
one,  the  general  rule  is  that  the  lesser  punishment 
ought  to  be  taken  as  the  right  one,  I  think,  though, 
that  there  it  here  aomething  to  guide  one.  Section  11 
of  tbe  Act  of  1869  deals  with  specific  offences  in  tbe 
actual  conduct  of  the  bankruptcy.  Section  13  deals 
with  the  castt  of  a  peraon  who^  in  incurring  any  debt 
or  liability,  haa  obtained  credit  under  falae  pretences, 
fir  bv  means  of  any  other  fraud,  Seotton  31  of  the 
f^ankruptcy  Act,  1883,  makes  the  offence  a  mia- 
dbmeanor,  e?eu  though  there  ia  no  intent  to  defraud, 
because  the  mere  n  on -disclosure  of  the  baekruptcf 
constitutes  the  offence.  In  my  opinion  this  section 
i«  very  kindred  to  section  13  of  the  Act  of 
1869.  I  think,  by  reference  to  the  daaa  of  offence, 
section  13  ia  mach  more  analogous  to  section  31  than 
seotion  1 1  ia,  and  that  the  pritouer  waa  onljr  liable  to 
a  maximum  puniahmeut  of  twelve  months'  imprison- 
ment withhardlaboUT,  Theaentence,  the ref ore,  must 
be  reduced  to  twelve  months*  impriaonment  with  hard 
labour. 

Wrioht,  J, — X  am  of  tbe  same  opinion. 

EEimEDY,  J. — I  am  of  the  same  opinio  a* 

DAELi£?a,  J^ — I  am  of  the  sama  opinion, 

Phillimork,  J. — I  agree, 

Jiid4fjnefit  accordingltft 

Solicitor  for  the  priaoner,  ff.  Rn  Nem§fm* 

Solicitor     for    the    piooeoution,    Spfic^for    to   ike 
Treasury^ 


E.  B.  Div,  > 

{Lord  Alverstone,  Ii,O.J..  and  V      July  9,  17,  1903. 
Wills  and  GhaDuell,  JJ.)      J 

EeX  V,  FaBKE*   (a.) 
Contempt  of  couH—Frtietke— Offence  trit^hh  at  uuites 

only^F&ii}^  qf  Hiyh  Court  to  commit  for  crnikmpt — 

Judicature  Act,  1873,  $6.  16,  29, 

Where  pretiminary  proceedingi  Immng  he^n  begun  in  a 
petty  ieeaiom  court  for  an  offence  which  wa$  only  triable 
at  am2e4,  and  be/nre  the  pererm^  charged  was  committed 
for  triiih  there  waa  published  comment  in  a  newapapt^ 
imdiny  to  interfere  with  the  fair  tritd  of  the  charge,  it 
is  within  the  power  of  the  High  Onurt  to  cmnmit  the 
publisher  for  a  a}ntempi  of  court,  the  oasiW  court  being 
by  Mediona  16  and  29  of  the  JudiaUmre  Act,  1873,  co*i- 
itituied  a  part  of  the  High  Courts 

This  waa  the  hearing  of  a  rule  niei  calling  upon 
8,  H.  Parke  to  a  how  cause  why  be  should  not  be 
committed  for  contempt  of  court. 

The  facts  of  tbe  case  and  the  arguments  suMdently 
appear  from  the  judgment. 

Ihinckwefts,  EX'*,  and  0.  W*  Mathewa,  showed  cause 

agamat  the  rule, 

Lmht  KM.f  and  Randolph  ^  support  of  the  rule. 
Wills,  J.,  read  the  judfrment  of  tbe  court,  which 
was  to  the  following  effect:  One  8.  H.  Dougal 
waa,  on  the  19tb  of  March,  brought  up  before  the 
Saffron  Wald<?n  Petty  Sesaious  charged  with  forgery, 
and  remanded  without  any  evidence  beiog  taken.  He 
waa  again  brought  up  on  the  2nd  of   April*  and 

(«,)  Koported  by  Alan  Hogg,   Ksq,,  Barrister- 

at'Law. 
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remandedf  after  soma  eiridsnce,  till  the  Stb  of  April* 
Art  idea  appeared  in  tbe  Star  nevapapdr,  of  whiah.  tbe 
defeudaat  16  tbe  editor,  oq  the  I9th,  20eb,  21itp  23rd, 
24tbp  26th,  and  27  th  of  Mt^rch,  some  of  which  oon- 
taiiisd  statementa  uudoabtedij  very  maoh  tQ  the 
difladvaatage  of  Doaj^al^  To  take  one  mBtsaoe  oaly. 
In  the  issue  of  the  20  tb  of  Miirati»  before  any  evideuoa 
had  been  given  in  the  c^%  it  was  stated  that  on  tbe 
27 ch  of  Janii&ry  an  affihadon  order  bad  been  made 
against  him  ;  that  a  remarkable  Btory  of  immoiality 
had  been  diacloaed  ;  that  he  had  admitted  a  eonvio- 
tion  for  forgery  in  December^  1895,  and  that  he  had 
been  sentenced  to  twelve  months'  imprisonment  with 
hard  labour.  It  is  unneceasary  to  go  through  the 
Tarions  articles  oomplained  of,  but  they  were  un- 
questionably oal ciliated  to  produce  the  impression 
that,  apart  from  the  charges  then  under  iuquiryf  he 
was  a  tnan  of  bad  and  dissi^iute  character- 
On  tbe  7tb  of  April  the  rule  uow  under  conaideration 
waa  granted  by  this  court  oalling  on  the  defendant 
to  show  cause  why  he  should  not  be  oooimitted  for 
contempt  of  court.  After  many  subsequent  hearings 
Daugal  waB  committed  for  trial  to  the  K^sex  Assizes 
on  charges  of  forgery  and  murder.  True  bills  were 
found  in  respect  ot  all  the  charges.  The  only  tudict^ 
ment  actually  tried  was  for  murderi  and,  ai  the 
prisoner  w^  oonTicted,  the  others  were  not  proceeded 
with* 

The  important  question  has  been  raised  whether 
the  High  Court  bat  juriadiotion  in  auch  a  case^  and 
it  has  been  argued  by  Mr.  Danckwertfl^  on  behalf  of 
the  defendant,  tbat  there  can  be  no  such  jurisdiction, 
because  at  the  time  of  the  publication  of  the  articles 
oomplained  of  there  wad  no  proceeding  actually 
pending  in  any  court  but  the  petty  seasioual  court ; 
that  the  jurisdiction  to  punlah  the  publishers  of 
articles  of  this  kind  is  coined  to  cases  in  which  at 
the  moment  of  pubiioation  there  is  some  cause 
actually  depending  in  the  High  Court,  and  that  the 
High  Court  cannot  deal  by  way  of  attachtnenfc  for 
contempt  with  interferences  with  the  due  course  of 
juatioe  in  any  court  other  than  itaelf^ 

It  may  be  conceded  that  the  jurisdiction  to 
commit  for  contempt  of  court  is  confined  to 
oontempt  of  the  court  exercising  the  juriadic' 
tion.  Upon  the  wider  and  more  general  quea- 
tion  whether  this  court  will  treat  in  this  faeihion 
inroada  upon  the  independence  of  inferior  courts 
w«  propose  to  say  a  few  words  towards  the  close 
of  this  judgment*  As  far  as  the  present  case  is 
conoemed,  it  does  not  seem  to  us  to  arise.  By  the 
Judicature  Act,  IST^i,  as.  16  and  29,  the  court  of  a 
commission  of  assize  is  made  a  branch  of  the  High 
Court.  The  crime  of  forgery  of  which  Dougal  was 
accused,  a  forgery  cognisable  for  the  purposes  of  the 
petty  sf'ssional  inquiry  at  SaHVon  Walden^  could  not 
in  tbe  regular  course  of  things  be  tried  anywhere  but 
at  the  Ejisex  AssizeSi  and  therefore,  if  a  committal 
should  take  place  at  all,  it  most  be  to  those  aH^ixea. 
It  has  been  argued  that  publication  of  articles  of 
the  kind  in  question  cannot  be  treated  as  contempt 
of  the  aaaize  court  unless  the  committal  has  taken 
place  or  a  bill  been  found,  for  then  only  (it  is 
urged)  is  there  a  case  pending  in  the  assise 
CK^nrt,  and  then  (it  is  also  urged)  the  jurisdiction 
ought  to  be  exercised  by  tuat  court  itself*  A 
moment's  consideration,  it  seems  to  us,  is  sufficient 
to  dispose  of  such  a  proposition.  The  reason  why  the 
publication  of  articles  like  those  in  this  case  is  treated 
as  a  contempt  of  court  is  because  their  tendency >  and 
sometimes  their  object,  is  to  deprive  tbe  court  of  the 
power  of  doing  that  which  is  the  end  for  which  it 
exists — vix*,  to  administer  justice  duly^  impartially, 
and  with  reference  solely  to  the  fscts  judiciftlly 
liroiight  before  it.    Their  t«nd«&<^  is  to  reduce  the 


court  which  has  to  try  the  case  to  impotence,  so  tax 
as  the  o£fectual  elimination  of  prejudice  and  pre- 
possession ia  concerned.  It  is  dtSoalt  to  oouceiTe  an 
apter  description  of  such  conduct  than  is  conTey»d  by 
the  expression  *^  contfimpt  of  court.'*  If  it  be  onoe 
granted  that  such  is  the  nature  of  the  off^noe,  what 
possible  diffecenoe  can  it  make  whether  the  particular 
court,  whitjh  is  thus  sought  to  bft  depriTed  of  ill 
independGnce  and  its  power  of  efft^cticg  the  great 
end  for  which  it  ia  created,  be  at  that  monsent  iu 
session  or  even  actasUy  oonstituted  or  not  ?  It  is 
perfectly  certain  that  by  law  it  will  and  must  be  con* 
atituted,  and  that  when  oonstiuted  it  and  it  alone 
can  take  ooguiseance  of  the  particular  offence  whioh  it 
the  subject  of  the  preliminary  inquiry.  The  wrong  can 
hardly  be  the  less  became  the  purpose  or  tendency  of 
the  act  complained  of  is  that  the  asni^e  court  ns'ver 
shall  have  undisturbed  power  to  fulfil  its  functicM 
aatia factor ily.  The  High  Court  exists  alwayi.  To 
ao  act  beforehand  that  one  of  ita  br&nohes — whish, 
although  it  does  not  at  the  moment  exist,  yet  must 
according  to  the  immemorial  custom,  and  now  also 
by  statutes  and  rules  having  the  same  e£feot,  ootnt 
into  existeuce^-shall  be  hampered  and  hindered  in  the 
effectual  discharge  of  its  duties  as  soon  as  it  is  con-^ 
aiituted,  if  called  upon  to  try  a  pnj-ticular  casa  which 
it  is,  at  all  events,  proposed  to  brini?  into  that  oourt, 
is  surely  an  olfence  against  the  High  Court  itself^ 
liooking,  therefore,  to  the  principles  upon  which  this 
jurisdiction  rests,  and  to  the  mischief  to  prevent  which 
it  exists,  we  can  have  no  doubt  that  it  is  properly 
invoked  in  the  present  case.  Great  stress  has  beou 
Itdd  by  Mr.  Danckwerta  upon  an  expression  whi^ih 
lias  been  used  in  judgments  upon  quettaoua  of 
this  kind,  tbat  the  remedy  exiate  where  there  iB  aeauM 
pendiug  in  the  court*.  We  think  undae  importaiMM 
lias  been  attached  to  it*  It  has  be«n  tho  fact  iu 
very  nearly  aU  the  esses  that  there  hai  been  a  oauis 
actually  begun,  but  the  expression^  quite  natursl 
under  the  circumstances,  accentuates  the  faot,  not 
that  it  has  been  begun,  but  that  it  is  not  at  an  end* 
That  is  the  oardioal  consideration^  It  is  possible  td 
poison  the  fountain  of  justioe  before  it  begins  to  flow. 
It  is  not  possible  to  do  so  when  the  stream  bai 
ceased. 

We  proceed  shortly  to  notice  the  autliorttifi 
upon  which  reliance  haa  be^  placed  and  which  wt 
have  been  able  to  obtain  from  the  Crown  Office.  It  wiH 
be  observed  that  they  are  almost  all  of  quite  recpot  date. 
That  is  what  might  be  expected.  Before  the  Law  of 
libel  Amendment  Act,  18S8,  the  publication  of  pro- 
oeediugs  before  magistrates  preliminary  to  oommittil 
was  of  doubtful  legality :  see  note  to  Rtx  v.  Fiah^,  2 
Camp,  563,  in  II  Eeviaed  Reports  799,  from  which  il 
appears  that  doubts  had  begun  to  be  cast  upon  the  older 
doctrine  as  early  as  1858.  It  was  conaidered,  at  lent 
until  1858,  that  the  inevitable  tendency  of  such  publica- 
tion waf  to  have  the  case  tried  in  the  minds  of  pexwma 
who  might  be  jurors,  before  they  came  into  court :  i^ 
V.  Fiaher,  2  Camp,  563 :  Ikx  v.  Let,  5  Esp.  123.  8iii« 
that  time,  till  after  1863,  only  one  case  is  rooordtd  ia 
whioh  the  publication  of  such  reports  or  of  extraoflOM 
matters  copnected  with  them  has  been  brought  undsr 
the  notice  of  the  oourtSa  Modem  journalism,  with  its 
ceaseless  thirst  for  matter  which  may  interest  iti 
readers,  is  a  thing  of  very  recent  grow^  ;  and  whM 
the  publication  of  the  preliminary  proceedings  wu 
unlawful  or  of  doubtful  legality,  not  only  was  thi 
0<M3tAion  wanting  for  the  publication  of  many  thlogl 
whioh  since  that  Act  have  given  rise  to  oompIilDtr 
but  the  unlawfulneai  of  the  pubiioation  of  the  fVO- 
ceedings  was  a  standing  warning  to  editors  sod 
publLsbers  which  was  not  likely  to  be  overlooked. 
The  only  old  authotity  tbat  haa  been  cited  to  m 
(apart  from  those  whioh  have  bean  spoken  of  ^ 
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dealiiig  with  oases  actaally  peadiug  in  ix>urt)  m 
Jiex  ¥«  BurcheU,  1  S^ange  567,  in  wliioh  it  is  said 
tkat  the  Oomt  of  King^H  Btinch.  neret  interferes  witli 
OontdmpU  of  inferiar  coiirtii,  Ttiat  oase  it  an  auihority 
fio  f ar  aa  il  goea,  ratber  upon  tbe  que^tioii  of  tba 
g«!ieral  jnrisdiciion  of  the  Ooart  of  EiQg'a  Beach 
in  its  character  as  the  auperinteadmg  authoritj  over 
iuforior  cDurta^  than  npan  tihe  qu.e«tioa  we  are  dealing 
with  ;  and  the  cLrcuoifltanoeft  of  that  case  ^re  aacb 
thatt  ej:cej>t  for  the  general  propoail^on  Atated,  it 
oan  have  littla  bearing  upon  anjr  question  likely  to 
ari»e  in  anjr  other  case, 

Wecome,  ihereforei  at  once  to  the  some  what  i^iicaero  as 
series  of  cases  which  ha^e  arisen  in  quite  modera  times^ 
The  eaTliest  is  reported  in  2  Times  L,  E.  'S5l,  heard 
in  IS86  before  Li>rd  Coleridge^  L.C*J.,  and  Hawkini, 
J*  Certain  persons  had  been  Butnmoned  to  appear  at 
Bow-etreet  on  the  t3th  of  February*  1386,  on  a 
charge  of  inciting  to  tiot.  Tae  proueediags  were 
adionzned  and  pending  the  adjourDment  Ptmch  pub- 
lianed  a  woodcut  and  letterpress  headed  **  SaeakiDg 
Sedition  '^ ;  a  rule  was  applied  for  to  call  upon  the 
printer  and  pnbliBher  of  Fanch  to  show  cause  why  he 
ahoold  tiot  be  oommitted  for  contempt  of  court.  The 
Court  of  Queen's  Bt^nch  refused  the  rule,  Lord  Gote- 
ridge  a&yiog  (as  reported)  that  he  had  never  heard  it 
even  iuggested  that  this  court  could  imprison  a  man 
lor  **  ccmtempt  of  court  committed  In  another  plac^'' 
— an  obfiouslj  incorrect  eacpresaion  not  at  ail  likely 
to  have  been  nsed  by  Lurd  Coleridge*  The  ca^e  was 
within  the  jurisdiction  of  the  Ceutral  Criminal  Gjurt 
and  the  trial  of  the  person)  summoned  took  pUoe 
there*  The  fact  that  the  Ceatral  Grunin&l  Court  had 
become  by  Tiitue  of  the  Judicature  Act  of  187;5, 
ss,  16  and  29,  a  brauch  of  the  High  Court  was  not 
Oilled  to  the  attention  of  the  courts 

The  next  oiae  in  order  of  time  was  Ex  park  Hermann, 
The  applicaut  had  beeu  brought  before  thepolioe^ 
<^nrt  at  Mikriborongh^  street  with  a  view  to  her  com- 
mittal to  the  Central  Criminal  Court  ou  a  charge  of 
murder*  The  Peopk  newspaper  on  the  1st  of  April, 
1894,  contaicted  a  statement  th  at  she  had  been  tried  and 
aojiutted  in  1S9Q  on  a  similar  charge  and  oonUiued  a 
fairly  accurate  account  of  what  had  happened  on 
that  oooasion  whW  the  Common  Serjeant  hod  held 
tJiat  there  was  no  eTidenoe  against  her.  An  applica- 
tion to  commit  the  editor  and  publisher  of  the  People 
was  heard  before  Wright  and  Collins,  J  J*  Ttie 
qumtiou  of  Jonsdiction  was  raised  but  not  insisted 
upon«  and  tne  matter  was  allowed  to  drop  on  the 
defendanta  undertaking  to  pay  the  coats  of  the 
applicatiou.  The  caae  is  reported  only  in  the 
newipapers  of  the  day  under  the  name  of  Bex 
T.  Armatron^  (see  The  Times  of  9th  May^  1894). 
We  have  had  the  papera  in  the  Crown  Office 
looked  up  and  the  above  statement  of  facts  may  be 
relied  upon*  Mr.  Danckwerts  has  satts^ed  us  that 
the  Central  Cnmiual  Ccurt  staods  upon  precisely  the 
same  footing  for  the  present  purpose  af  the  assize 
courts,  but  that  fact  does  not  appear  to  have  been 
heought  to  the  notice  of  the  couct.  Wright,  J»,  is 
fVported  to  have  said  that  alt  ho  ugh  he  could  find  no 
oase  in  point,  ha  should  hesitate  long  before  comiug  to 
the  oondmion  that  thk  oourt  had  no  jurisdiation  in 
iuah  a  case. 

The  next  case  was  iu  tTanuary^  1395,  when  a  rule 
was  made  absolute  against  one  Stead  and  others* 
Ooe  of  the  defendants  was  fined,  but  as  in  that  in- 
otance  an  indict  ma  nt;  had  already  been  removed  by 
e^rttm^tri  into  the  King's  Bench  it  has  no  heariog 
upon  the  present  discussion:  M.  v.  Simd,  |_1896] 
II  Times  L.  R.  492, 

Equally  little  rekvanoe  haa  the  cMe  of  Meg.  v*  Pa^ncj 
[IBm]  1 Q,  B.  d77i  in  March,  l>^9e,  when  a  rule  granted 
agftiait  the  «ditor  and  pubUaher  of  the  llutaingdori' 


$hif€  FiHi  for  nommants  on  a  oaae  under  oommtttal 
was  diacharged  on  the  tDeriti — no  questioQ  having 
been  raised  as  to  the  jurisdiction. 

On  the  a  1st  of  Becumber,  1895,  Wills  and  Wright* 
JJ,,  refused  a  rule  in  r*'ipsct  of  comments  in  a  pews- 
paper  on  a  case  of  one  Crane  who  had  been  committed 
to  the  Central  Criminal  Court,  on  the  ground  on  want 
of  juriftdictiou.  In  this  case  also  it  was  not  called  to 
the  attention  of  the  court  that  the  jadges  at  the 
CeDtral  Criminal  Court  sat  under  commissions  iden- 
tical with  those  which  oonstitute  the  asske  cDurtSi 
and  it  was  assumed  that  they  eat  under  the  Act 
of  1834  by  which  the  Central  Criminal  Court  was 
established  (4  &  5  WiU.  4,  o.  36)  and  not  under  the 
commiisions  required  by  that  Act :  see  Law  Journal 
ne^vapaper,  4th  January,  1896. 

In  May,  1896,  a  rule  was  refused  on  the  merits  in 
respect  of  comments  on  &  case  in  which  two  persons 
named  Milsom  and  Fowler,  who  had  been  committed 
to  the  Central  Criminal  Court  on  a  charge  of 
murder.  No  question  as  to  the  juriadiction  waa 
Fftised* 

In  January,  1897,  Wright  and  Bruce,  JJ.,  granted 
a  rule  in  respect  oE  an  article  in  the  Brecon  and 
Radnor  Couuty  Times  npou  the  case  of  one  Williams 
who  stood  committed  for  trial  to  the  assizes. 
The  same  judges  iu  the  same  term  allowed 
the  rule  to  be  discharged  ou  the  defendants  under^ 
taking  to  pay  the  costs  of  the  applicant  as  between 
solicitor  and  client.  The  question  of  jurisdiction  doea 
not  seem  to  have  been  raised ;  Eeg,  v.  FtigaUt  19th 
January  I  1897, 

On  the  26th  of  January,  1897,  a  rule  was  refused 
by  Wright  and  Bruce,  JJ*,  against  the  same  defend- 
ants for  an  article  in  the  same  paper.  It  is  not 
reported^  but  there  can  be  no  douot  that  it  was 
refused  on  the  merits  aud  not  on  any  question  of 
jutisdiotion. 

On  the  28th  of  April,  1899,  this  court  then  conaiit- 
ingof  tjord  RuweU,  L.C.J,,  and  Darling  and  Channell, 
JJ,,  granted  a  rule  for  comments  oo  a  case  of  one 
Mary  Ann  Ansell,  who  had  been  committed  to  the 
Hertfordshire  AsEti^es  on  a  charge  of  murder.  The 
rule,  however,  was  for  some  reason,  which  we  cannot 
trace ^  not  drawn  up*  Probably,  as  in  the  late  case  of 
Rex  r,  Ncwiorit  it  was  supposed  to  be  a  matter  between 
the  parties  only  and  was  compromised  without  the 
leave  of  the  court. 

We  are  informed  that  there  may  have  been  other 
caaea  on  the  civil  side  of  the  court  of  which  there  ia 
no  record  in  the  Crown  0£hce,  If  it  is  so,  they 
would  probably  be  cases  in  which  commenta  had  been 
made  afft^cting  proceedings  iu  matters  pending  on 
the  civil  side,  and,  if  so,  would  aiford  no  assistance  in 
the  pres^it  discubsion* 

It  will  thus  be  seen  that  there  have  been  only  two 
cases  in  which  the  question  of  ]  uriadiction  was  effectively 
raised— in  each  iufttauce  with  respect  to  oaies  which,  u 
tried  at  all,  would  have  been  tned  at  the  Central  Criminal 
Court.  In  both  caaea  l^e  court  assumed  that  the 
Central  Criminal  Caurt  was  a  separate*  and  indepea- 
dent  court  with  which  this  court  had  nothing  to  do. 
We  think  tbat  view  is  erroneous,  for  the  reasons 
given  by  Mr.  Danckwerts,  and  which  we  adopt.  In 
neither  case  was  there  any  serious  argument  on  the 
subject  of  juriadiction  J  and  we  think,  therefore,  th*t 
rery  little  assistance  can  be  gathered  from  the  string 
of  cases  which  have  just  been  mentioned^  or  from  the 
oaae  in  1  Strange,  For  what  they  are  worth  they 
tell  rather  against  than  for  the  general  jurisdiction 
of  this  court  to  protect  inferior  courts  from  attacks 
of  this  kind  on  their  independence  and  usefulness. 

On  the  other  hand^  very  serious  and  important  con- 
siderations tend  the  other  way*  Many  inferior 
tribunals  are  not  oourts  of  record »  and  therefore  have 
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High  OotraT. 


no  me&QS  of  check  In  i^  prActicei  of  the  kiod  with  vhiish 
we  are  dealing.  Maay  of  them  ait  only  at  loog 
intervals^  and  before  th«y  can  do  anything  to  interfere 
with  ench  ofiFsnce}  again  at  publio  ja^dc^,  all  the  mia- 
ohief  possible  may  have  been  e€e€tually  done.  Tbia 
oourt  Qxereises  a  rigilant  watch  over  the  proceedmgs 
of  ioiemor  courtsT  and  flticceaifully  prevents  them  from 
usurping  powers  which  they  do  not  possess  or  other- 
wise acting  contrary  to  law.  It  would  SBeta  almoeit 
a  natural  coroUary  that  it  should  poaB«8s  oorrelative 
pow^^  of  guarding  tbem  against  unlawful  attacks 
ttnd  interferences  with  their  indepandence  ou  the  part 
of  others.  It  is  said  with  respect  to  them,  af  hag 
been  said  with  res  peat  to  the  present  case,  that  there 
11  a  remedy  by  criminal  information  or  indictment* 
The  Latter  is  unsatisfaotory  an  account  of  the  neces- 
sary delay;  though  it  has  been  made  use  of  (see 
iZc^  T.  FM^,  2  Camp,  663^  aJino  ISll)  where  the 
defendant  had  published  in  a  paper  called  the  Dajj  a 
sensational  report  of  the  itatements  made  before  a 
magistrate  previous  to  committing  a  prisoner  for 
trial  at  the  Admiralty  Sessions  or  in  the  Court 
of  King's  Bench,  as  the  patties  might  think  fit, 
Oriminol  information  is  cumbrous  and  is  a^ao 
liable  to  great  delay.  It  haa  no  doubt  b^en 
occasionally  resorted  to,  as  in  the  ca?e  of  Eex 
V,  Williaimf  2  L,  J.  (O.  8.)  Kp  B,  30  (November, 
1823)^  where  John  Thnrtell  had  been  committed  to  tbe 
assizes  on  a  charge  of  mnrder^  and  a  theatrical 
exhibition  was  held  by  the  court  to  be  calculated  to 
interfere  with  the  fair  trial  of  his  case  ;  in  Rer  v,  Lee,  6 
Esp.  123  (anno  18Q4),  where  the  defeudanta  hadpnb' 
lished  a  statement  of  the  contents  of  depositions  taken 
qef  ore  the  magistrate  on  a  ch^ge  of  murder  ;  and  in 
Me3^  V.  Fk€t,  1  B.  &  Aid.  379  (anno  1318},  where  the 
defendant  had  published  the  evidence  given  before  a 
coroner's  jury  with  comments  unfavoui-able  to  a  psrty 
aooused  of  murder :  see  also  Jleg.  v.  Gratf^  10  Cox  184 
(186a),  an  important  Irish  case*  In  England  no  case 
of  a  criminal  information  for  a  matter  of  this  kind  is 
to  be  found  in  the  books  since  7?^?x  v,  WiUmi/tB,  cited 
above,  in  1823.  There  are,  however,  serious  objection  a 
to  the  proceedicg  by  way  of  criminal  information. 
Apart  from  those  which  had  been  pointed  out  before, 
it  ia  usual  in  cases  of  criminal  lufarmation  for  the 
court  to  be  aatisfiad  that  the  applicant  ia  a  person  to 
whom  the  privilege  of  filing  an  informatiou  in  the 
name  of  the  Attorney -General  may  safely  and 
properly  be  granted,  and  althoagh  this  condition  has 
been  dispone ed  with  in  the  cases  above  mentioned, 
the  court  ought  to  be  chary  of  d^arting  from  so 
wholeaome  a  mle« 

On  the  other  hand  there  are  not  wanting  f^x- 
pressions  in  the  books  which  point  in  the  other 
dirw3tion.  The  jurisdictioD,  aa  haa  been  shown,  has 
been  actually  exercised  whether  per  incur  mm  or 
lightly  in  several  of  the  cases  cited*  Toe  Conrt  of 
King's  Bench  h  one  to  which  every  criminal  oaie 
which  may  be  the  subject  of  indictment  it  liable 
upon  proper  material  to  be  removed.  Que  frequent 
ground  of  removal  is  that  prejudice  extsta  in  the 
natural  locality  of  trial,  and  it  may  well  be  that  it  has 
a  direct  interest  and  duty  in  represtiug  practices 
whose  influence  for  evil  would  extend  though  perhaps 
in  a  less  measure  to  itself  should  it  be  called  upon  to 
try  a  case  removed  from  another  court.  Bat  we  pur- 
posely abstaiu  from  pronouncing  any  opinion  upon  this 
general  question,  and  prefer  to  leave  it  entirely  open 
when  the  occasion  shall  arise,  and  at  the  present 
moment  confine  ourselves  to  saying  with  Wrights  *!., 
that  we  should  hestitate  long  before  casting  any  more 
doubt  than  may  already  exist  upon  the  capacity  of 
this  court  to  deal  by  proceediDga  for  contempt  with 
oases  in  which  attempta  are  made  to  poUute  the 
stream  of  justice,  and  to  interfere  with  ita   proper 


and  unfettered  admiuiitration  by  courts  which  po«i60i« 
no  adequate  meant  of  protecting  themttlvea  in  this 
respect. 

In  the  particular  instance  before  ns  it  appears  thAt 
Mr»  Parke  was  not  himself  the  anthor  of  trie  articles 
complained  of,  nor  was  he  aware  that  they  had  been 
writtftn  or  were  about  to  be  published.      His  super- 
intendence, however,  must  have  been  of  a   v«ry   l&x 
and  perfunctory    character,  as  the  articles  were  pul>- 
Hahed  in  no  l^^aa  than  seven   issues    of   his    piper 
extending  from  the  iBth  to  the  2?th  of  March  ^  bo^th 
days  incluiive ;  and  as  the  firit  of  the  series  Wfts  one 
which  grossly  transcended  all  possible  limits  of  piro— 
priety  in  such  mattersi  and  transcended  them  in  a 
pecuHarly  mischievous  fashion  by  stating  a  nnml>er 
of  facta   extremely  damaging  to  the  prisoner  whicii 
oonld  never  be  given   in    evidence  against  him    oad 
his  tdal,   and  upon  the  publication  of    which   so^l 
reasonable    sense    of    justice    would    have    induced 
the   editor  to   take    serious    notice    of  with  regard 
to  his  subordinate^  be  cannot  be  acquitted  of  gre*t 
negligence     in    allowing    such    violations     of    the 
lavr  to  be  repeated   time  after  time,  and  we   tbmle^ 
he  ought  to  pay  a  subatantial   tine,    which   we  ff 
at  £dO,     And  our  order  is  that  he  pay  that  sum  mM  i 
fine  and  that  he  be  imprisoned  in  the  custody  of  th^  I 
court  in  Brixton  Gaol  until  the  fioe  be  paid,      W#i 
make  no  order  as  to  costai  as  looking  to  the  niAtterflf 
brought  to  OUT  notice  iu  the   application    reoenllj' 
heard  against  the  solicitor  who  took  the  preseat  pro* 
oe^ dings  we  can  hardly  doubt  that  the  real  object  of 
the  motion  was  to  obtain  for  Dougal  a  aum  of  moi^ej 
by  way  of  compromise — an   abuae  of  the  pTOOMt  of 
this  court  to  which  we  feel  bonnd  to  put  a  stop. 

MhU  absolute. 

Solicitor  for  complainant,  AHhtir  ^ewfofw 

Solicitors  for  defendant,  L^wi4  ^  Lttjm^ 


K  B,  Div,  j 

(Lord  Alveratone,  L.C.J,,  and  [  July  7p  1903, 

Wills  and  Channell,  JJ.)       ) 

Smith  v,  Sobat,  Haix,  &  Oo*  («.) 

FtJ^ciory^Operiimt — Par*  of  factory  in  whkh 
employment  aihtoed — "  Warehouse  n(d  med  fm- 
mauufacUtring  process  or  handiarafi  **^-Fad)ory  mmi 
ir<trk$hop  Act,   1901   (I  Ed,  7,  c.  22),  *-  49.  Sekedmi^  ' 
ILf  clawie  4* 

By  Hcheduh  IL,  clause  4,  «/  ths  Fadoty  mid  W^rk* 
ahopAci,  1901.  overtime  u  allowed  in  *' afi^  pmi  ^/  a 
factory  [mhfiher  iextiU  or  non-U^Uh)  or  wf^kMhap  mhdtk 
i$  a  warthoase  not  used  for  any  manufax^uriny  ptocem 
or  handicraft,  and  in  whkh  p^sona  ari*  suUty  rni^krjfmi 
in  poUMng,  de*iniri^^  wrapping,  or  packing  up  foodEi/* 

A  part  of  a  factory  which  it  m$d  at  any  Ume  dmrimg 
ordinary  hourM  for  a  manufacturing  proem  or  ko-^di 
craft  ia  Wit  a  **  warfhaiis^  "  m  which  o^triinm  i$  nUpmrd 
within  the  iwfaning  of  the  above  dauae^  and  permtiM  MSy 
not  he  ifrnployed  in  overtime  therein,  ttten  ih^tgh  «^ 
mamtfactiirirtg  praceAi  or  hajidicraft  is  bein^  cofrw  9m 
therein  during  such  oi^ertime,, 

Cise  stated  by  the  stipendiary  magistrate  fior  lb  a 
City  of  Sheffield, 

The  oomplaiuant,  the  appellant,  was  an  Inspector 
of  Ftictories  and  Workshops. 

Two  complaints  were  l«id  against  the  defenduuU^ 
the  reapondenta,  aa  to  two  women>  Wood  and  CoUejr. 

One  of  the  complaints    or    informations    ■**  ■  -   * 

(aO  Reported  by  K  G.  I^rxwell,  Eiiq,^ 
k  at-Law. 
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High  Cobb'T. 


Smith  v.  SibraTi  Hall,  &  Co. 


High  Ooi7bt. 


[^h»t  on  Fddftj,  the  19th  of  Beoember,  1902^  tbe  respoB- 

Meesrs*   Sibray^  Hall  &  Co.    [Limited],  were 

lipiera  of  a  oertain   Jaofory  wilhin  tbe    meftnio^ 

^©f  tbe   Factory  and  Workshop  Act,  1901,  io  tbe  City 

I  of  Sbeffield,   and   that   on    tbe  said  date  a  woman 

I  Bamed  Wood  was  empJoyed  after  eight  o'dock  in  the 

everjiDg  contrary  to  the  proTiaioni  of  the  said  Act* 

The  other  information  was  in  the  same  terms  as  to 

CoJley. 

Tbe  two  com  plain  ti  were  benrd  ou   the    16  th  tf 

l^aotnary,  1903,     They  were  founded  on    e^rtain  pro- 

l^risioiis  of  (he  FttCtoty  and  Workaliop  Act^  1901.     Thw 

I  res  pond  en  tfl  were  en  the  date  and  at  the  plaoe  alleged 

'  the  occupiers  of  a  factory.     The  factory  was  naed  fur 

tbe  nuiinfaotnre  of  silver  and  «dver  plat«.    They  were 

engaged  almost  entirely  in  tbe  manufacture  of  silver 

workf  «nd   maimfactured    electro -plated  goods  only 

0poii  tpeoial   orders,  and   their  work  upon  elect ro- 

|pl&ted  goods  was  not  more  2^  per  cent,  of  tbeir  totU 

["work. 

At  the  hearini;  it  wan  proved  that  on  the  l^tb  of 
l-December*  1902 1  two  factory  luspectorA  visited  tbe 
ieiipoc  denti^  works  or  factory  at  about  9  p.m.^  and 
Icyimd  Wood  and  CoUey  at  work  there  aloog  with  aome 
other  women,  as  to  whom  no  complaints  were  madf>. 
It  was  com  plained  that  tbcae  two  women  w&re  at  work 
on  a  vase  and  lid,  one  of  tb^m  on  tbe  trase  and  the 
other  on  tbe  Jid,  and  that  each  of  them  was  burnish* 
ing,  because  each  mtts  using  a  imall  hand  tool,  which 
MHHied  to  be  a  burnish  in  p^  tool,  and  they  appeared  to 
tli#  intpoaton  to  be  burnishing^  and  the  cup  and  the 
Hd  looked  to  tbem  aa  if  they  had  bf»eu  bnriiii^hed* 

Another  am  all  hand  tool  called  a  picking  tool 
appeared  to  have  also  been  iu  use  by  them,  for  thf* 
purpose  of  picking  ofiT  dirt  from  tbe  object  they  were 
working  on. 

In  t&  caee  ordinary  time  was  one  of  the  timet 
mentioned  in  iection  2$  of  the  Factory  and  Workshop 
Act,  1901,  that  ia,  6  a.m.  to  6  p.m.,  or  7  a.m.  to  7  p.m.| 
or  8  a,  m,  to  8  p. m*,  except  for  Saturdays. 

Tbe  ordinary  time  in  the  reipondenta'  factory  was 
8  **m.  to  S  p.m.   at  the  time  when  the  complaints 


Tbe  two  women  gave  evidence,  as  also  the  com* 
pany^a  Bocretary,  and  a  manager  and  two  manufac- 
turera  who  had  large  works* 

The  use  then  being  made  of  the  tools  appeared  to  have 
been  partly  in  picking  bits  of  dirt  out  and  partly  in 
saving  cruel  work  for  the  fingera  in  rubbing. 

It  appean^d  that  by  eome  peraouQ  all  procesaea  up 
to  the  wrapping  and  packing  are  called  manufacturing 
procestes  or  bH-ndiorafts,  to  that  aU  cleanings  and 
poUsbinga  would  be  so  called  by  aome ;  though  all  do 
not  appear  to  he  looked  on  an  such  proceasee  or 
h&ndiorafta  in  Schedule  U,  (4)  of  the  Factory  Acl^ 
190L 

It  also  appeared  that  the  room  in  which  tbe  two 
women  were  at  work  was  known  as  the  warebouae  or 
waivbonae  department  of  the  works,  and  that 
bunusherv  uiually  woiked  in  it,  though  not  after 
8  p.m.,  and  not  on  tbe  evening  as  to  which  the  com> 
platnta  were  mad«^. 

It  was  contended  by  the  appellant  that,  in  asm  nob  | 
as  women  were  from  time  to  time  employed  in  that 
part  of  the  factory  up  to  eight  o'clock  in  tbe  evening 
in  tbe  m«nniaeturing  process  of  burnisbiog  and  not 
■olely  in  polishing,  cleaning,  wrapping  or  packing  up 
goods,  that  pitt  of  the  factory  waa  nut  a  warehouse 
within  Schedule  II  *  clause  4. 

The  second  schedule  to  th«  Factory  and  Workshop 
Actp  1901,  k  aa  foOowa ;  "  Factories  and  workshops 
in  which  overtime  is  allowed ;  (4)  Any  part  of  a 
f^otory  (whether  textile  or  non- textile}  or  workshop 
wbioh  is  a  warebonae  not  used  for  any  manufacturing 
process  or  handicraft,  and  in  which  persons  are  solely  | 


employed  in  poliabingj  cleanisgt  wrapping  or  packing 

tip  goods." 

The  learned  magiitrate  came  to  the  eoaclusion  that 
bumishiuga  done  in  ailTerimiths'  factories  and  all  such 
like  buruishings  in  non-textile  factories  m  ordinary  time 
were  excluded  by  Schedule  II.  (4)  of  the  Act  from  the 
processes  allowed  by  it  in  ita  overtime ;  hut  be  was  of 
opinion  that  when  the  burnishings,  though  carritHl 
on  in  the  warebouae  or  warehouse  depitrtmant,  were 
carried  on  there  in  ordinary  time  only,  and  not  in 
Schedule  II.  (4)  overtime,  the  two  timet  must  be 
looked  at  aeparately,  and  that  the  carry mg  them  on 
there  in  ordinary  time  did  not  prevent  the  warehouse 
or  warehouse  department  from  being  within  the 
meatiiog  of  Schedule  IL  (4)  a  place  whtre  overtime 
might  be  worked,  aa  being  a  place  **  not  used  for  any 
mnunfacturing  pToceBS  or  handicraft,*^  because  the 
persoDS  then  ueing  such  warehouse  were  solely 
employed  in  poIiBbingf  cleaning,  wrapping  or  packmg 
tip  goo  da*     He  therefore  dismissed  the  summon  sea. 

The  queatioo  for  the  opinion  of  the  court  was  as 
foUowi :  "If  the  court  ia  of  opinion  that  the 
hainishing  which  was  done  in  tbe  defendant »'  faet'L»ry 
or  warehouse  in  ordinary  tiine  waa  a  pjbshing  or 
cleaning  allowable  for  Schedule  II.  (4)  overtime ;  or  if 
the  court  is  of  opinion  that  it  wan  not  allowable  but 
did  not  affect  the  Schedule  II.  (4)  oTorltme,  became  it 
was  done  in  ordinary  time  only,  the  two  com  plaints 
are  to  stand  dismissed  on  the  ground  that  the  offence 
complained  of  has  not  been  committed.  If  the  court 
is  of  opinion  that  the  burnishiLg  was  not  allowable 
for  Schedule  IL  (4)  overtime,  and  that  doirrg  it  in 
ordinary  time  where  the  Schedule  II « (4)  overtime  waa 
done  affected  the  working  done  there  m  Schedule  II. 
(4)  overtime,  although  it  had  been  done  in  ordlnttry 
time  only  and  waa  not  done  when  the  Schedule  11^ 
(4)  overtime  waa  being  done,  the  diamissal  on  the 
ground  that  no  offence  was  thereby  committed  ia  to 
be  held  erroneous  in  point  of  law,  and  the  offenoa 
charged  is  to  be  held  to  have  been  commitled,  and 
the  two  complain ta  are  to  stand  dismissed  on  the 
ground  that  the  offenoe  charged  hat  been  committed, 
but  they  have  been  dwmispfd  ou  these  particular 
accounts  without  convictions  under  eection  16  of  the 
Summary  Jurisdiction  Act,  IS19/* 

H.  ButUmt  for  the  appellant. — The  magistrate  waa 
wrong.  The  words  **  not  used  for  any  manufacturing 
process  or  handicraft  *'  mean  not  used  at  any  time  at 
all  for  any  manutacturing  process  or  handicraft ;  they 
must  not  be  taken  to  mean  not  being  used  for  an^ 
manufacturing  process  or  handicraft  at  the  time  the 
overtime  work  is  being  done.  Burnishing  is  a  manu- 
facturing  process,  and  if  it  ia  carried  on  iu  the 
ordinary  buaineBs  hours,  that  part  of  tbe  factory 
where  it  ia  ao  earned  on  cannot  posaihly  be  said  to  be 
a^'warehouie  not  used  for  any  manufacturing  pro- 
cess **  within  the  meaning  of  Schedule  II.  (4),  and 
overtime  cannot  be  allowed  iu  it  for  any  pnrpoie 
whatever*  If  persons  are  employed  therein  nt  any 
time  in  any  other  operation  than  '  -  polifihing,  ckaning, 
wrapping,  or  packing  up  gooda  **  it  ia  not  a  ware- 
house within  the  olanse.  The  intention  of  the  Ii^gis- 
lature  wai  to  limit  not  only  the  time  of  theemploy  mtnt, 
but  also  the  place  in  which  the  employment  ia 
carried  on.  To  hold  otherwise  would  enable  pers  ^na 
engaged  in  manufaCturiDg  procevsea  eattily  to  evade 
detection  by  an  iuapector  whan  carrying  on  their 
maLufactnring  process  during  overtime. 

</,  ^i.  Slater i  for  the  respondents*— The  decision  of 
tbe  magistrate  was  right.  Assuming  * '  burnistiiug  " 
to  be  a  *'  manuf  act  linn  g  proooes/^  this  room  wa^  a 
place  where  packing  up  could  be  properl]^  carried  on 
in  overtime.  Clause  4  ia  aome  what  ammguoua,  and 
it  was  open  to  the  learned  magistrate  to  End  aa  h« 
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voL  m. 


Hisa  OovBT* 


amXH  it.  Bm^MYt  UALLt  &  Oo. 


Mmu  GOITRT. 


ku  done.    The  L^gliUttiro  intsitded  to  smj  that  if 
the  room  ii  not  &t  the  time  beiog  uaed  for  a  mAnti'^ 

faoturiog-  proce«i  or  h and i craft,  then  oi?ertime  work 
may  be  carried  on  therein.  The  words  ''not  nied^'  ' 
mean  not  ased  for  thn  purpose  of  a^iy  niamif&oturing 
procMB  or  hftndicraft  at  the  time  the  **  polishing^ 
cl^aniogr  wrapping,  or  packing  up  goodi  h  Koing 
on.  To  hold  otherwise  would  make  it  imposeible  for 
ahjobo  who  carried  on  a  maaufaatanng  process  in 
a  single  room,  ever  to  oarry  on  any  OTertime 
employment. 

H,  Sutton  replied. 

Lofd  ALTEBaxoiTB,  LtO-iT.  —  I  think  that  the 
decision  of  the  learned  magistrate  was  wrong,  and 
that  the  case  must  be  remitted  to  him*  It  i&  not 
neoetsary^  X  think,  to  define  exactly  what  overtime 
means.  There  are  two  viewSi  It  may  mean  any 
employment  of  a  woman  between  eight  o*elock  and 
ten  o^olock  at  nighty  or  it  may  mean  the  employment 
of  a  woman  who  haa  already  on  the  same  day  worked 
twelve  honri.  In  tbis  caie  it  is  admitted  that  the 
only  j  tiatification  for  employing  these  women  at  the 
time  of  the  inspector's  ^isit  was  that  they  were  em- 
ployed in  overtime  ai  contemplated  by  the  Act» 
Kow^  overtime  is  allowed  by  section  49  of  the  Factory 
and  Workshop  Act,  190l»  in  the  non-textile  faotonea 
and  workAhnps  and  warehougea  speciHed  in  the 
gecond  schedule  to  the  Act.  That  ichedule,  after 
ennmerating  a  number  of  non^tt'Xtile  faetoriei  and 
workshops  in  whioh  overtime  is  allowed,  prooeeds  in 
clame  4  as  follows :  *'Any  part  of  a  factory  (whether 
textile  or  non- textile)  or  workshop  which  is  a  ware- 
honse  not  naed  for  any  mannfactnting  process  or 
handicraft,  and  in  which  persons  are  solely  employed 
tn  polishing,  deaniog,  wrapping,  or  packing  np 
goods.'*  The  contention  by  Mr.  Sutton «  on  behalf  of 
the  factory  infipeotor,  is  that  those  words  *'not 
used  for  any  manufacturing  process  or  handicraft " 
are  a  defcrtplion  of  the  room  or  place  in  which  the 
limited  employment  mentioned  later  may  be  carried 
on ;  in  other  words ^  that  they  mean  in  a  part  of  the 
factory  which  u  never  used  for  a  manufacturing 
procesa  or  handicraft.  The  contention  by  Mr.  Slater, 
on  the  part  of  the  manufacturer,  is  that  "  not  used  " 
means  not  so  used  at  the  time  when  overtime  was  being 
worked.  I  do  not  say  the  words  are  not  open  to 
either  construction.  It  is  possible  to  cons  true  them 
as  **  not  used  at  the  time,*'  or  it  it  posaibleto  construe 
them  as  *'  never  been  uied."  It  is  quite  plain,  how- 
ever, that  something  more  is  intended  than  the  actual 
work  which  the  people  are  doiog  at  the  time,  because 
you  have  a  limit  as  to  the  things  paople  may  do  in 
overtime— namely,  *'  polishing,  cleaning,  wrappings 
or  packing  up  gooda,''  and  in  addition  to  that  over- 
time must  be  worked  in  a  part  of  the  factory  not  us^ 
for  any  manufacturing  prooeis  or  handicraft.  Is  it 
more  in  consonance  with  factory  legislation  that  that 
should  mean  a  building  which  is  at  no  time  of  the 
day  used  for  that  purpose,  or  a  bnOding  that  is  not 
used  for  that  purpose  during  the  time  overtime  is 
worked  f  I  think  the  view  that  haa  been  preaented 
by  Mr,  Bntton  is  correct.  I  think  upon  the  point  of 
view  of  evaaion  that  it  is  deiirable  that  the  place  in 
which  the  permitted  employments  are  to  be  carried  on 
during  the  overtime  hours  should  be  a  place  where 
there  would  not  be  any  difficulty  of  detection  and  where 
there  would  be  no  faoility  of  eTasiou.  The  inspector 
i«  not  always  th^^re.  He  only  comes  at  times, 
and  perhaps  not  at  very  frequent  intervala. 
There  may  bs  casee  in  which,  if  the  work  is 
being  carried  on  in  the  plaoe  where  the  manu- 
facturing procflises  are  being  carried  on,  the 
workmen  may  glide  from  one  work  to  another  with- 
out possibility  of  detection.    Another  point  has  been 


menticmed*    It  may  b«  thati,  lor  aanitaTy  neaton^ 

it  may  not  be  desirable  that  the  partionlar  overtlma 
employment,  **  polishing,  cleaning,  wrapping,  or 
packing/*  should  be  carried  on  in  rooms  where 
manufacturing  processes  have  in  ordinary  time  been 
carried  on.  Looking  at  the  legislation  as  a  whol««,  it 
eeems  to  me  that  in  addition  to  the  employments  that 
are  limited  for  overtime,  the  L^^giilature  has  also 
limited  the  places  which  shall  be  used  ;  and  that  the 
words  "  not  u«ed  for  any  manufacturing  process  or 
handicraft,*'  especially  when  you  rem  ember  it  refers  to 
textile  and  non^  textile  warehouses^  point  to  thd 
character  of  the  place*  I  think  that  if  the  Legislatnro 
had  meant  to  say  that  the  overtime  employment  was 
permissible  if  the  place  was  not  at  the  time  used  for 
any  manufacturing  process  or  handicraft,  we  should 
find  langaage  to  that  effect.  Therefore  I  come  to 
the  conclusion  that  this  was  a  place  in  which  ths 
working  of  overtime  was  not  justified^  on  the  ground 
that  it  was  a  place  that  was  used  for  mauafacturing 
processes  or  handiaraf t  during  the  ordinary  working 
hours. 

Wills,  J* — I  am  of  the  same  opiniom  I  think  it  ii 
perfectly  clear,  when  the  matter  comes  to  be  fairly 
oonstder«d,  that  the  employment  of  women  and 
young  persons  is  permitted  only  for  specified  periods 
which,  subject  to  an  exception  which  I  will  mention 
presently,  in  each  of  the  cases  mentioned  consist  of 
twelve  hours — B  to6,  TtoT,  S  toS,  according  to  the 
time  at  which  work  begins.  Then,  after  a  woman 
has  worked  the  period  of  tivelve  hours^  I  should  think 
that  overtime  begins*  It  is  diffi^cult  to  say  that 
overtime  must  be  from  B  to  S^  or  from  7  to  9,  or 
from  8  to  10,  seeing  that  it  must  vary  with  regard 
to  each  set  of  persons  according  to  the  time  tney 
come.  But  it  is  not  necetsary  to  decide  that.  That 
is  the  view  that  oocurs  to  me  as  to  what  is  meant  by 
**  overtime."  Nine  o'olook  at  night,  which  wai  the 
time  of  the  inspector's  visit,  must  from  any  point  of 
view  bs  overtime.  It  is  an  hour  after  the  latest 
period  which  is  allowed,  and,  therefore,  in  an 7  point 
of  view  it  mu9t  be  overtime.  Then  the  only  qnettioii 
is  whether  the  respondents,  the  employers,  ooiM 
within  the  exception  in  Schedule  II «,  clause  4,  U 
seems  to  me  that  the  grammatical  meaning  of  tha 
language,  though  it  may  be  interpreted  in  tifher  ol 
two  ways,  as  my  lord  has  pointed  oat,  is  much  moc« 
consonant  with  the  view  that  that  part  of  the  boild* 
ing  which  is  called  a  warehouse  is  not  at  aajr 
period  to  bs  used  for  other  purposes  than  those 
of  "  poliahinfrt  cleaning,  wrapping,  or  paeHng  iip.'* 
Many  reasotis  may  be  given  for  that.  One  thing 
is  perfectly  clear — that  it  is  a  general  section  applying 
to  non-textile  factories,  and  that,  therefore,  the  argu- 
ment derived  from  the  auggestion  that  in  this  par^ 
ticnlar  instance  it  was  not  more  objectionable  to  do 
this  overtime  work  in  that  part  of  the  factory  where  a 
manufacturing  process  bad  been  carried  on  previously 
that  day,  than  to  do  it  in  a  warehonte  which  is  used 
for  nothing  else  than  work  of  the  desoription  allowed 
to  be  performed  in  overtime  to  my  mind  goet  for 
nothing,  because  there  may  be  many  other  trades  m 
which,  if  the  ctrcumstances  were  present  to  one,  out 
could  say  at  once  that  there  was  very  good  reaaon 
why  the  prohibition  should  exist  ag^nst  the  same 
room  being  used  for  the  two  purposes  at  diff^x-ent 
times  of  the  day.  It  is  clear  alio  that  evasion  may  bo 
facilitated — I  do  not  say  in  this  particular  oats, 
because  in  this  particular  case,  after  what  we  have 
been  told  by  the  learned  magistrate,  I  do  not  see  that 
it  would  make  any  diffiirence,  but  still  tb«>re  must  be 
many  cases  in  which  evasion  would  be  facilitated — by 
allowing  a  double  set  of  operations  to  take  place  in 
the  same  room.    Therefore,  I  think  Mr,  Sntton  ia 
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Ma  argument    npcfii  th^  meamug   of  the 


tight  in 
■e<^oii 

Crakjtkll,  J.— 1  Agree,    It  Bwmn  to  dsb  Sobednle 

rL  (4)  may  mf  an  a  wurehouae  not  used  at  a  ptrtioalar 
time  for  a  parti ij alar  purpose,  and  ia  which  pertons 
mre  solely  employed  for  that  particular  purpose ;  or, 
on  the  o*h«'r  hand,  it  ma?  mflan  a  warehoute  not 
habitually  used  for  a  manufacturiiig  proceip,  and  in 
which  perioni  are  not  at  other  times  ao  employed.  As 
bef^wi-eo  tho«fl  two  meanings  I  had  a  good  de^  of 
diffictutty  at  first  in  auderatanding  why  the  Leginla- 
txire  in  protecticg  women  from  being  employed  after 
particular  timei  of  the  day,  and  for  more  tbati  a  oer- 
tain  Dumber  of  haurs,  should  have  said,  although  they 
maybe  employed  aft^r  certain  hours  *' in  polish iug^ 
deamiig,  wrappiog,  and  paekiog  up,"  yet  they  mtiat 
not  be  employed  if? en  in  that  work  unless  it  i«  in  a 
place  solely  used  for  that  purpose.  With  regard  to 
the  worda  *'oot  med/'  I  first  thought  the  proper 
interpretation  would  have  been  to  say  tbat  tbey 
tneant  not  used  at  that  time;  but  Mr,  Satton  h&A 
^v«itwo  reftflons  in  support  of  the  other  construction, 
either  of  whieh  may  be  sufficient.  One  ii  that  many 
maDufacturing  processes  (and  I  agree  with  my  brother 
WtJIs  it  dcea  uot  matter  whether  this  manufacturing 
prooeaa  fa  ou©  of  them  or  not)  may  be  of  such  a  char- 
acter that  it  in  important  that  the  room  in  which  they 
are  carried  on  should  not  be  aaed  for  more  than  a  cer- 
tain number  of  hours.  Then  in  addition  there  may 
be  this  reason,  and  I  think  thii  b  the  more  important 
waion— thatif  you  allow  thia  place  in  which  this  work 
after  eight  o'clock  at  night  may  be  carried  on  by  women 
to  be  the  tame  place  iu  which  manufacturing  pro- 
cea8«i  are  carried  on,  and  in  which,  therefore,  the 
apparatus  for  the  carrj  ing  on  of  thoae  manuf  .icturing 

•        procetses  will  be  prt a^^nt,  it  is  imposnible  to  prevent 
evaiion,  because  the  moment  the  inapector  looks  in, 
all  the  people,  who  a  minute  ago  havw  bf*en  doing  the 
manafacturitig  proceaa,  wlil  be  fouad  doing  the  other 
^       proceas;  and,  therefore,  if  the  Legislature  allowed  the 
■       two  things  to  be  done  in  the  same  place,  it  would  be 
p^       impossible  to  pfeveot  that  evaiion.     I  think  what  is 
meant  is  not  only  tbat  women  muat  not  be  employed 
after  eight  o'clock  at  night  in  other  than  specified 
work,  btit  aUo  that  the  place  uaed  lor  that  apeoifiad 

I  work  must  not  at  any  time  be  naod  for  any  manufac- 
turing prccESf  or  bsiidioraft. 


Appeal  allowed  ;  ca^it  remiiifiL 

8olioitor  for  the  appellant,  Solicitor  ta  the  Tr^o^ury. 

Solicitors  for  the  respondent,  Gibion  &  WiUion,  for 
8.  J,  Newion,  Sheffield* 


K  B.  Div, 


May  28,  1903. 


(Lord  Alverat one,  L.O*J.|  | 
and  Cnanneni  J.)       J 

Bex  v.  Beer,  (a.) 

Corporation — Mtinicipnlcorporation^ Borough  couBcilhr 
—  EU€ti(m  tif  bankrupi  —  Di4qualiJimiioti  —  Quo 
warmnto— il/«i5tic!//W  Corporatism  Ari,  \%Wl  (45  d&  46 
Vi€U  t*  5ft),  J.  ^l-^Bafikfuptc^  Aei,  16S3  (iti  cfe  47 
Fief.  c.  52).  a.  m—B^fikrmt^  Act,  1890  (o3  i*  64 
Fid.  c.  tl),  B.  %. 

S^ian  32  a/  iht  Bankruptcy  Act,  1883  promdts  that 
'*  Wh^re  m  dchior  is  adjudirnkd  a  hanhruj^  he  thalt 
^  ,  .  h€  disqualified  /t^  <  .  .  (d)  hnj^g  eltcUd  to 
or  holding  or  exerciging  tli^  o£kt  of  mayor,  alderman,  or 
€0uneillart*'  and  %  iectit^n   d  of  ih^  Bankrupting  Ad, 

(a.)  Beported  by  E.  O.  Htwuwell,  B^,,  Barriater- 
at-Law. 


1890f  Buch  diiqualijleation  ^halt  not  e:sc^  five  y§aT% 
frtrm  the  date  &/  discharge* 

£.,  the  defendant^  wa9  elected  a  borough  councillor ^ 
and  nthgeqttentlg  to  the  time  prescribed  for  presenting  a 
p^ition  against  hii  election  it  was  discovered  that  prior 
to  the  date  of  his  election  he  had  been  adjudicated  ahank^ 
ruptj  and  that  he  had  received  his  discharge  lees  than 
five  years  prmious  to  the  election* 

Beld,  that  in  ortier  to  oust  the  defendant  from  his  officm 
as  &tuncillor  he  must  he  proceeded  again*t  by  an  informs* 
ti(m  in  the  natwre  of  a  quo  warranto,  billing  upjn  him 
to  show  by  what  aathorily  he  claimed  to  hold  andeiserciss 
the  o^ce^  and  not  by  way  of  mandttmni. 

The  remedy  by  way  of  quo  warranto  is  not  taken 
away  by  section  87  o/  the  ManiHpal  Uorporations  Act^ 
1882,  where  a  diitptalifled  person  is  de  facto  **  holding  " 
the  offiee. 

Rule  nisi  fa?  an  faformatiOQ  of  ^tio  vmrranto  calling 
on  the  defendant,  George  Beer,  to  sbew  by  what 
authority  he  h«ld  the  office  of  a  counoUlor  for  the 
Castlebar  Ward  of  the  Borongh  of  Baling* 
The  following  are  the  facta  of  the  case  : 
On  the  27th  of  April,  1899,  the  defendant  was 
adjudicated  a  bankrupt,  and  on  the  12th  of  July  of 
the  same  year  an  oroer  of  the  court  was  made  aus^ 
pending  bis  diacharge  for  two  years  and  six  months, 
the  order  to  take  effect  aa  from  the  12ih  of  January, 
19€2. 

On  the  lat  of  November,  1902,  an  ordinary  election 
of  counoUlora  for  the  laid  borough  was  held,  at  which 
the  defendant  was  proposf^d  and  seconded  for  the  office 
of  oouncidor  for  the  said  0*itlebar  Ward,  in  the  said 
borough 4  and  he  was  declared  by  the  return! Dg  officer 
at  the  said  election  to  have  been  elected  to  the  said 
ward.  No  petition  waa  pr^^sented  agairist  his  elecnon 
within  the  time  limited  by  eection  88  of  the  Ofnnl- 
dpal  Corporations  Act,  1882— namely,  within  twenty^ 
one  days  of  the  election. 

On  the  28  ch  of  January,  1903,  a  rnle  nisi  for  a 
mandumas  was  obtained  calling  upon  the  Mayor  of 
Ealing  to  show  cause  why  he  thould  not  hold  an 
elftction  of  a  counoillar  for  the  aforesaid  ward  on  the 
ground  that  the  defendant  on  the  1st  of  November, 
1902,  the  date  of  his  election,  was  tlUqualified  for 
being  elected  to,  or  holding,  or  exercising  the  office 
of  a  councillor  by  reason  of  hie  having  bean 
adjudicated  a  bankrupt ;  that  his  diBqualifioation  had 
not  ceased  or  been  removed  and  that  therefore  no 
election  had  been  held  for  the  said  ward  within  the 
time  presoribed  by  the  Municipal  Corporations  Act, 
1882, 

On  cause  bdng  thown  on  the  24th  of  May,  1003, 
the  rule  nisi  for  a  mandamus  waa  discharged  on  the 
ground  that,  aa  the  defendant  was  de  facta  holding 
the  oMce,  the  office  could  not  be  said  to  be  vacant, 
and  therefore  no  election  could  be  legally  held,  and 
that  conif  quently  a  writ  could  not  go  directing  the 
Mayor  of  Ealing  to  hold  an  election,  The  court, 
however,  granted  a  rule  nisi  calling  upon  the  d>:?fend- 
ant  to  show  cause  why  an  information  in  the  nature 
of  a  5 wo  warranto  should  not  be  exhibited  against 
him  to  show  by  what  authority  he  claimed  to  hold 
and  exercise  the  office  of  a  connoillor  for  the  said 
ward. 

The  Bankruptcy  Act,  1883  (46  &  47  Vict,  o,  52), 
provides  at  follow* : 

Section  32,  *' (l)  Where  a  debtor  is  adjudicated  a 
bankrupt  he  shall,  subject  to  the  proviai  <ns  of  t^ia 
Act,  be  disqualified  for  .  ,  *  (d)  bemg  elected  to 
or  holding  or  exetiiiaing  the  office  of  mayor,  alderman, 
or  oounetllor. 

^*  (2)  The  disqualifications  to  which  a  bankrupt  is 
aubjeot  under  this  stction  shall  bs  removed  and  cease 
if   and  when  (a)  the   adjudication    of   bat^krnptoy 
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agniiiit  him  ie  annuUed ;  or  (b)  he  obtains  from  the 
ooutt  hifl  discharge  with  a  certificate  to  the  effect  that 
bis  b&Dkruptoy  wan  cauaed  by  misfortuQe  without 
any  miacotiduct  on  hli  part/* 

The  Bankruptcy  Act,  1890  {63  *  54  ¥iot,  c,  71), 
aeotion  9,  provides  as  foliowa  : 

*'No  disquAltfi cation  adiinj^  by  rirtue  of  section 
thirty -two  of  the  principal  Act  shall  exceed  a  period 
of  five  yean  from  the  date  of  any  difoharga  whioh 
may  have  been^  or  may  hers  after  be,  granted  under 
and  by  virtue  of  the  principal  Act  or  of  thii  Act, 
*     ■     ^ 

The  Mtmicipd  CorporatLOns  Act.  IS 32  (4$  &  46 
Tiot,  c.  50}  proirid*'S  as  follows  ; 

Section  39.  **  (1)  If  the  mayor  or  an  alder mau  or 
caaocillor  (a)  is  decUrad  bankrupt  .  ,  .  he  shall  there- 
upon immediately  become  disqualified  and  shall  oease 
to  hold  the  ol!ice«''  (3)  ^'  Before  a  persoa  becomes  so 
ditqualified  by  being  di^clared  a  bankrupt  <  .  . 
as  foresaid,  the  disqualification  as  r<*gards  subsequent 
oleetions  shall  *  •  *  cf^aee  ou  his  obtaining  his 
order  of  discharge     *     .     ," 

Section  73,  **  Every  munidpal  deotioo  not  oalled 
iu  question  within  twelve  months  after  the  eleotioUj 
either  by  election  petition  or  by  information  in  the 
nature  of  a  quo  warranto  shall  be  deemed  to  have  been 
to  all  intents  a  gitod  and  valid  electioni*' 

Sfctiou  87.  **(l)  A  munioipal  election  may  be 
questioned  by  au  election  peti!tion  on  the  ground 
■  •  .  {c)  that  the  person  whose  eleetiou  is 
quesBoned  was  at  the  tioie  of  the  election  dbquili- 
fied;  .  .  J*  ''(2)  A  municipal  election  sbaLl  not 
be  qaestioned  on  any  of  those  grounds  except  by  an 
election  petitloUi'' 

Section  22t>.  '^  An  application  for  an  information 
io  the  nature  of  qvm  umrtanto  against  any  peraon 
daiming  to  hold  a  ijorporate  oMue  shall  not  ba  made 
after  the  expiration  of  twelve  months  from  the  time 
when  he  became  diiqaalified  after  election.    <    .     /' 

DanckwerU,  K.C.  {Lo^hnis  with  him)>  showed  ctnse. 
^Proceedings  by  way  of  quo  tuarraiito  will  not  lie  in 
this  caie.  The  disqualification  arising  from  bank- 
ruptcy existed  at  the  date  of  the  eleotioOp  and  there* 
fore  by  seotion  87  of  the  Muuictpal  Corporations 
Act,  1332,  the  election  cannot  be  que'stionei  on  the 
ground  that  the  defendant  at  the  ti^ue  of  the  election 
was  di^qnalified  except  by  an  fll*'otiou  petition  :  H^'ff, 
T,  Maifor,  (If^M  of  Wdahpool,  35  L.  T,  594,  25  W.  K, 
Dig,  108;  li^,  T*  M^JTton,  40  W,  R.  109,  [1892]  I 
Q.  B.  39,  In  the  last- mentioned  cine  A.  L.  Stnith, 
J.,  says;  *'It  is^  however,  clear  that  proceedings 
by  way  of  quo  rmirranio  are  aboliabed  by  the  87th 
section  of  the  Municipal  Oorpc^rationi  Act,  1882,  in 
oases  which  come  within  that  section,  or,  in  oUier 
words,  wh«re  a  petition  will  lie,  quo  wc^rranto  will  not," 

Macmorran^  KM.  (R.  Cunningham  Glen  with  him)i 
in  support  of  the  rule.^The  remedy  by  way  of  quo 
warranto  is  not  in  this  oase  done  away  with  by  section 
87  of  the  Muniipal  Corporations  Act,  1833,  except 
where  the  election  itself  as  distinguished  trona  tcie 
holding  of  the  office  is  questioned*  The  point  here 
x«ally  turns  upon  the  construction  of  section  32 
of  the  Bankruptcy  Act  of  1883.  That  section  li 
clear  in  its  terms.  It  says  that  a  debtor  who 
ban  been  adjudged  bankrupt  shall  be  diiqualified  for 
being  elected  to  or  boldiiig  or  exercising  the  oflice  of 
a  counciltor,  and  that  disqualification  is  extended  by 
the  Act  of  18^0  to  Eve  years  from  the  date  of  discharge. 
If  such  a  person  be  elected  the  election  may  t>e 
questioned  by  election  petltiQU,  bot  if  it  is  not 
queationed  within  twenty- one  days  he  is  de  fudfj 
elected  and  holds  the  o&oe,  and  before  another 
person  can  be  elected  to  the  ofEoe  the  disqualified 
person  must  be  made  to  vaoate  it,  and  this  can  only 


be  done  by  proccediDg  against  him  by  way  of  quo 
wOrrTdntOt 

He  cited  De  S/iuza  v.  Cobdm,  39  W.  R.  454.  [1891] 
1  Q.  8.  687,  and  Reg,  v.  M%yor  of  Ch^ter^  4  W'-  B, 
14,^5  L.  J.  Q.  B,6L 

Lord  Alyebstone,  L  0 J*— This  is  a  case  of  interest 
and  difficulty.  The  case  at  first  was  for  a  Tnandamus 
to  the  mayor  of  this  municipal  cior potation  to  hold  an 
election  for  the  office  of  a  borough  councillor,  on  the 
ground  that  the  defendant  was  not  qualified  for  the 
office  bticanse  at  thq  time  of  his  election  he  was  still 
disqualified  as  having  been  adjudicated  a  bankrupt. 
It  was  then  argued  that  mandamm  wouM  not  lie 
because  the  office  was  already  full,  and  therefore  no 
election  could  legally  be  held,  and,  farther,  that  hj 
virtue  of  section  87  of  the  Municipal  Corporations  Act, 
1882^  the  proceedings  to  decide  the  validity  of  th« 
election  ought  to  be  by  way  of  election  petition*  Thm 
court  was  satisfied  that  mandamus  would  not  lie*  We 
therefore  suggested  that  a  rule  nisi  for  a  q\io  warrankt 
might  iaaue,  and  we  would  hear  the  argument  upon 
that  question.  Not  without  doubt,  I  have  on  that 
argument  come  to  the  conclusion  that  the  remedy  by 
quo  xmirranto  has  not  been  taken  away  by  the  oonrte 
of  legislation  on  this  subject. 

The  first  section  it  is  neod«sary  to  refer  to  is  seotton 
12  of  the  Municipal  Oorp  oration  a  Act,  1882,  whic^  pro- 
Tides  that  ^^  a  person  sball  be  disqualiE^d  ftir  beifi^ 
el^'c'ed  and  for  being  a  couacillor  if  and  while  be 
{fi)  is  au  elective  auditor  or  a  revising  assessor,  or 
holds  any  offi^ce  or  place  of  profit  otber  than  that  of 
mayor  or  sherifi",  in  the  gift  or  disposal  of  the  council ; 
or  (6)  is  in  holy  orders,  or  th?  regular  miniater  of  & 
diss  en  ting  congregation;  or  (e)  has  directly  or 
indirt'Ctlv  by  himself  or  by  hia  partner  any  ahare  nr 
interest  in  any  contract  or  employment  with*  by,  or 
on  behalf  of  the  council,**  and  tben  there  are  oertain 
provisoes  as  to  the  latter  disqualification*  These  art 
disqualifioationa  both  at  the  time  of  and  after  the 
election,  and  bankruptcy  is  not  named  as  ona  of 
them.  Then  oomes  section  30,  which  says  :  "If  the 
mayor,  or  an  alderman  or  ooandl^or  {a)  is  daclaf«d 
bankrupt,  or  cotDponnds  by  deed  with  his  orediton, 
or  makes  an  arrangement  or  composition  witn  hii 
creditors,  under  the  Bankruptcy  Act,  1889,  by  dead 
or  other  wi«e  .  .  .  he  ah  all  thereupon  immedlatily 
become  disqualified  and  shall  ce^se  to  hold  offioa**' 
That  section  I  it  is  to  be  obserT'^d,  deals  with  tba 
case  of  bankrnptcy  after  the  election,  and  not  b^foee 
or  at  the  time  of  the  election.  Now,  section  41  pro- 
vides that  **if  a  person  acts  in  a  corporate  offioe 
without  having  made  the  declaration  by  this  Act 
required,  or  without  being  qualified  at  the  time  ci 
making  the  declaration,  or  after  ceasing  to  be  qnali* 
fied,  or  after  becoming  diaqualified,  he  shall  for  «aQh 
offence  be  liable  to  a  fine  not  exceeding  £60,  reoOTdr* 
able  by  actioa/'  That  deals  with  the  penal ti^  lot 
acting  if  disqualified  either  under  section  12  or  section 
39,  Then  oomes  section  87,  on  which  the  main  argu- 
ment againat  the  rule  is  bated  in  this  esse.  It  provides 
"  A  municipal  election  may  be  questioned  by  an  ebc- 
tiou  petition  on  the  ground  .,  «  .  (o)  that  th«  peraon 
whose  election  is  qnestioned  was  at  the  time  of  the 
election  dif  qualified."  And  fori  her  that  *'  a  municipal 
election  shall  not  be  questioned  en  any  of  thois 
grounds  except  by  an  election  petit  ion,  *'  I  think  thai 
ueotion  makes  the  point  good  that  for  any  of  thecautss 
mentioned  m  that  section  the  proper  remedy  is  by  way 
of  election  petition,  and  that  therefore  the  remedy  by 
taandamiU  is  taken  away.  No  such  petition  has  been 
presented  in  the  present  case,  and  the  time  Emiied  1^ 
section  88  for  presenting  snob  a  petition  is  past.  But 
is  quo  warranto  also  t^en  aw^y  P  Kow^  sfction  73 
provides  that ' '  every  maaicipal  election  not  called  in 
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qaesstion  witbin  twelve  inontbs  i^Uer  tbe  eleotioUt 
eithdr  by  al action  petition  or  hy  informfttion  in  the 
nftture  Gt  a  quo  warranto  ^  sit  all  ba  deemed  to  hava 
been  to  all  intenta  m  i^ood  and  valid  election.^'  and 
»0ctios  225  proTtdea  ^'  an  appHcation  for  an 
informattoti  in  the  nature  of  a  ffuo  warranto 
against  any  pereon  claimiog  to  hold  a  cor- 
porate) office  ahall  not  be  made  after  the  expiration 
of  twelve  montha  from  the  time  wheu  he  becami^ 
diiqoftliBed  after  election."  Both  thoie  aection^  eeem 
to  ma  to  necoji^ize  that  for  some  purpoaeii  qtw  warranto 
w%M  oamtemplated.  We  have  to  coosider  the  point 
whether  quo  marranlo  is  taken  away  in  oaa^^R  where  a 
person  wno  ia  not  qaalified  ii  holding  an  office.  Wo  on 
I  read  tbe  oaae  of  /?*</.  v.  Chuier  CoriKiratiim^  o  E.  & 
B,  531,  where  Lord  Campbell,  C  J.,  »>ays,  at  p.  63 Si 
**  Wh«pe  a  mail  ia  hottd  fith  in  office  hia  title  is  not  to 
be  tried  by  mamlnmuB  bot  by  quo  Km^'rauto,**  speaking 
for  myvelf,  I  think  if  it  waa  intended  by  tbe  Muaicipal 
Cofporatbna  Act,  1B32,  to  take  away  the  remedy  hy 
quo  u^armnto  in  a  case  like  the  presf^nt,  I  abould  bava 
expeotad  t^  find  more  dtstioct  words  in  the  atstute.  I 
oaaoot  see  why  diaqiialihoations  that  ansa  under  aection 
12  of  that  Act  should  not  b^  qaeationed  by  quo  f warranto ^ 
nor  oan  I  see  why  the  diiquslification  of  baakrnptcy 
ihoold  not  fall  within  the  category  of  contiDuing 
(fiaqn-Uificationfl  to  which  quo  warranto  appliea. 
8?cUon  32  of  the  Bai^kruptcy  Aci  provides  that 
where  a  debtor  ia  adjudgerl  bankrupt  he  shallt 
subject  to  t^e  provisiona  of  the  Act,  be  diaquallEad 
for  (a)  **  being  elected  to  or  holding  or  exercising 
the  oflioe  of  mayor^  alder m an p  or  councillor.^*  The 
worda  of  that  section  pcant  to  election  to  the  office^ 
and  to  boldiog  or  exercising  the  office,  Notr,  in 
teotion  12  of  the  Monioipitl  Gorpgriitiona  Act  it  waa 
not  neoewary  to  deal  with  the  exercise  of  the  office, 
becftUM  section  41  of  the  Act  mak^a  a  person  liable  to 
penal  ties  if  be  exerctaea  the  office  without  being 
qtialiBed.  The  word  *'  holding"  in  aeetion  32  of  the 
Bankruptcy  Act,  1883,  is  eq^iivalent  to  the  word 
"  beioc  **  in  aec^on  12  of  the  Municipal  Gorporatioaa 
Aj^,  1882,  and  section  ^2  ia  a  statutory  declatiition 
tbAt  a  bankrupt  cannot  hold  the  office  whether  duly 
elected  or  not.  In  my  judgment^  that  is  a  queiHon 
tiiat  oan  be  raised  by  ^uo  warranto  though  not  by 
wmndamm,  and  the  rtile  therefore  for  the  quo 
warranto  must  be  made  absolute. 

CHAXsraLti  J. — I  am  of  the  same  o pinion »  The 
queetion,  to  my  mind,  turns  on  the  cmstruction  of 
amotion  S2  of  tbe  Bankruptcy  Act,  1883,  and  seotton 
!2  of  the  Municipal  Corporationa  Act,  1882.  The 
other  qufSttOQS  ard  questions  of  election  law,  and 
moat  of  them  are  well  aettted.  It  is  a  well-settUd 
prmciple  that  after  an  office  is  full  de  /acto,  then» 
Although  the  holder  ia  diaqualiged,  there  cannot  be  a 
mandixmfiSt  but  quo  warranto  will  lie«  It  ia  necus- 
«*ry  to  proceed  by  quo  marrunto  to  get  the  holder  out 
ol  the  office  before  prcceeding  to  apply  for  a 
tnamiamii^  to  hold  a  new  election.  I  think  that 
applies  to  tbia  cape,  and  shows  that  it  waa  right  to  d^a- 
eb&rge  the  rule  for  the  m'tndatnwi,  Aa  to  the  rule  fur 
A  qtw  warranto,  it  is  clear  that  the  defendant  waa 
disqualified  al  the  time  be  was  eUcted,  and  therefore 
hia  election  might  have  been  questioned  by  petition. 
That  being  so,  there  cannot  be  a  ^wf>  ^uarrant^  to 
qaeitioQ  his  election,  because  by  seLtion  tt7  of  the 
Munioipal  Corporations  Act*  1882,  it  U  n^oessary  for 
the  purpose  of  qtiestioniog  his  election  to  proceed  by 
petition*  But  if ,  in  addition  to  his  di« qualification  from 
be&og  elected,  he  ia  alao  disqualiE^d  from  holding  the 
offioAr  ^^^  ^he  pcsitioQ  ia  that  there  is  an  office  baing 
held  d€  facto  by  an  nuqualified  person,  and  the 
proper  method  of  <^uestioning  that  it  by  quo  marranio^ 
\^^emxim  a  petition  does  not  apply  to  that.    The  whole 


question  is  whether  a  man  who  is  slil!  ditqii aliped  at 
the  time  of  hia  election  by  reason  of  section  9  of  the 
Bankruptcy  Act,  189Q,  is  disqualified  from  holding 
office,  or  whether  ha  ia  only  disqualified  from  holding 
it  when  the  bankruotcy  takes  place  alter  hii  election. 
That  d'^nends^  of  ciurse,  on  section  32  of  the  Bank- 
ruptc^y  Act,  1883.  Tbat  aection  imposes  several  dis- 
qualificattons  on  a  bankrupt,  and  at  t  j  the  office  of 
mayor,  alderman^  or  councillor  with  which  we  are 
here  concerned,  it  diiqunlifies  him  from  being  elected 
to,  holding,  or  exeroiaing  the  office.  If  tbia  aection 
waa  only  intended  to  apply  to  bankruptcies  occurring 
subsequent  to  election,  tben  it  was  unnecessary,  as 
that  is  provided  for  by  section  3[l  of  the  Municipal 
Corporations  Act,  1882  -  but  if  it  means  that  a  b'lnk- 
rupt  is  prohibited  both  from  being  elected,  and  filsii 
j  from  holding  or  exercising  the  office  if  ela^^ted^f 
that  is  the  true  meaning  of  the  section,  at  I  think  it 
ia,  tben  all  the  rest  follows. 

The  rule,  therefore,  for  the  qtm  ^arraolo  must  be 
made  absolute, 

Rid^  ahmhtti^  for  quo  warrantOi 

Solicitors  for  defeudantp  Gadsden  ih  Tnfierne* 

BoUcitors  in  support  of  rule,  Wooinam,  (&  Bmith. 

Solicitor  for  Mayor  of  Ealing,  Wiilifim  Raiton, 


Prob.  Div,  &  Adm.  Div*  J  .  ^  .<  ^    ^om 

Admiralty,  \  ^^  ^^  ^^^'^' 

**Thb  Port  Caledonia'*  akd  **The  Anka*'*  (a,) 

Ship — SaltHtge — Exorbitant  ternu  dt^maTid^d-^dgremnent 
qtjmihed  hi/  court. 

WhiU  two  hrge  Aaiting  veaseU  were  weath^' bound  in 
Hiiti^hmd  Hartumr,  <wie  of  them  dragyefi  Acr  anchon  and 
r.am€  in  dang^roui  proximitt/  fo  the  olhtr.  The  master 
of  th*.  dragging  v^sitl  hailed  a  ttigt  but  the  master  of  the 
tag  detnanded  £1,000,  and  woidd  t'thf.  nothing  1^46  before 
retithrifig  uMiAtance.  The  ^nasttr  *f  the  iailiag  vts$et 
offi^rtid  £100,  hut  rather  than  foul  tft>e  oth^r  ship  agreed 
tfj  fHiij  £1,000,  and  he  tuoA  towed  into  a  jiotttiftn  where  he 
hdd  on  to  hu  anchors.  The  owntrn,  master^  and  crmt?  of 
the  tag  brought  an  action  agaiuBl  bothi^Mseia,  their  ^rgo09 
andfrdghti,  upon  the  agreement  in  the  oihe  oat^e  and  for 
a  ioliiage  award  in  the  other. 

The  Court  quashed  the  agreem^ntf  on  the  ground  thai 
it  fvaa  an  eX4>rhitajd  and  an  incquitahie  one^  whieh  v^OS 
improperlg  forced  upofi  the  nauter  of  the  sailintj  v^as^l^ 
and  therefore  couid  not  lie  suatained.  It  ordered  a  sum 
of  £200  to  be  paid,  and  gam  toit$  on  ihfs  county  court 
sccLh»  The  action  ayuinet  the  other  ueAsel  the  court  di4~ 
mtased  with  a^stSf  it  being  of  opinion  that  no  aalvage 
service  had  b^n  rendered  to  her  bjf  the  tug* 

Action* 

Tbe  plaintiffs  were  the  owners,   master,  and  erav 

of  thi^  st^am  screw  tug  Sarah  JoUilfe^  a  vessel  of  299 
tons  grosa,  valued  at  5 12,000.  The  defendants  were 
the  owners  of  the  sailing  veisels  Port  Caledonia  and 
Anna^  their  cargoes  and  freights. 

The  facts,  in  ao  far  as  they  do  not  appear  in  the 
judgmeot,  were  stiortly  as  f  >  llows  : 

About  9.30  a.m.  on  the  1st  of  Mireh,  1903,  The 
Port  Caledonia,  a  steel  four*  masted  barque  of  2,426 
tons  groaa,  on  a  voyage  from  8 ah  Kranoiioo  to 
Queenstown,  was  weather-bound  within  the  Holyhead 
breakwater.  Her  value  was  about  £15,000,  and  that 
of  her  cargo  of  grain  £21,71o,  and  freight  at  risk 
£4,4 17,  making  iu  all  £41,1 32.  The  Anna  was  also  a 
fonr-maeted  barque  of  2,663  tons  gross,  bound  from 

(d*)  Reported  by  Gwtnne  Hall,  Btq.,  Barriatar- 
at'Ijiw, 
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Tft^ma  to  Qaeenstown  witli  gram,  her  value  being 
f  16  000,  her  ca^rgo  £20,906,  and  freight  at  risk 
^6,000,  maliag  in  all  a  total  of  £41,906»  The  master 
of  The  Fort  Cal^otiia,  seeing  tbat  hii  veSBc!  was 
dragi2;iDg  down  npon  The  Anna^  signalled  to  the 
master  of  The  Sarah  JoUifft,  **  What  wjU  yau  abift  ua 
forf"  The  master  of  the  tug  anaweced,  '*Oiie 
thouiand  poinds.'*  Th®  maater  of  The  Port  Oatedmia 
offered  in  reply  £  100^  hut  finding  that  the  tag  wotild 
do  nothing  auleas  £1^000  wera  agreed  to^  he  ga^d  the 
otder  to  the  tug  to  take  hold  of  the  ship* 

AipinaU,  KM, ,  and  Baie^on^  for  the  plaintife. 

Picli/ord  K,C*,  and  BnUoth  for  the  owners  of  The 
Port  Uakdojiia^  contended  that  it  was  not  neoessary  to 
■how  In  thii  Qoart  the  amount  of  duress  that  would 
he  required  at  oommon  law  to  set  aside  an  agree- 
ment on  that  ground,  and  that  it  was  the  duty  of  the 
Admiralty  Court  to  set  aHtde  such  au  inequitable 
agreement  and  to  award  suoh  a  sum  as  would  fairly 
reoompeuBe  the  plaintiffs  for  the  B^tTioes  they  had 
rendered. 

Laing^  K,U.^  and  Emd,  for  the  owners  of  The  Anna, 

BuoKNlLL,  Jm  in  delivering  judgment,  said  The 
Annat  a  large  four^maited  barque  of  over  2,000  tons 
regie ter,  and  l^d^n  with  a  cargo  of  wheat,  waa  obliged 
by  the  weather  to  tike  refuge  in  Holyhead  Harbour, 
where  she  had  been  anchoredt  and  where  she  was 
entitled  to  remain  as  betweeo  herself  and  any  other 
ship  not  abioltttftly  driven  into  the  neiijhbour- 
hood  by  the  exigenoies  of  the  gale.  In  otht'r 
words,  other  vessels  were  hound  to  ^^  that  the?  did 
not  give  h^r  a  foul  b**rth.  Then  The  Port  Caltdonm 
came  in,  also  weather-bo  and.  Coming  there  for 
refage^  sbe  waa  brought  by  her  pilot  to  a  position 
which  was  a  perfectly  proper  ouft  in  the  circumstances 
as  they  then  axtated.  She  also  was  a  large  four- 
masted  bATque  apparently  about  the  sanie  size  as  The 
Anna,  and  bad  a  oargo  of  approximately  the  same 
weight  of  wheat*  Thfae  two  vessels  were  lying 
inside  the  breakwater  of  Holyhead  Harbour  wh*n  in 
oomiequence  of  the  south- w^iaterly  gale,  The  Port 
CaUdonia  in  the  early  morning  of  trie  day  in  question 
began  to  drag  her  anchors,  aud  bieing  at  first  in  a 
petition  of  about  three  ships'  lengths  from  The  Anna — 
that  is,  three  ships^  lengths  clear  between  the  stern  of 
the  one  and  the  bow  of  the  other — she  dragged  about 
two  ihipa*  lengths  towards  The  Anna,  That  is 
according  to  the  log  and  according  to  the  case  for 
the  defendanta»  According  to  the  ease  for  the  plaiutiffa 
the  vessels  were  heading  south-west,  which  was  the 
direction  of  the  wind,  and  The  Port  Cakdonia  had 
dragged  until  she  was  slightly  on  the  starboard  bow 
of  The  Anna,  with  a  distance  of  only  twenty  to  thirty 
feet  between  them.  In  that  condition  of  things — that 
is  to  say,  the  two  vessels  being  in  the  position  tbat 
The  Port  Cahd^nia  had  dragged  her  auchors  to  the 
extent  of  at  least  two  fihips'  lengths— the  master  of 
The  Antva  very  properl?  gave  warning  to  the  master 
of  The  Port  Caledonia  that  if  he  dragged  farther  and 
got  foul  of  bis  ship  he  should  hold  the  owners  of  The 
At*  Cahiionia  responsible,  and  there  is  no  doubt  tbat 
Tfte  Pm'i  Cahdaniu  would  be  giving  The  Anna  a 
foul  berth  if  she  remained  there.  The  master  of  The 
Fort  Ualedmiia,  finding  himself  i a  that  position,  sig- 
nalled first  fr>r  a  t"g  and  then  for  a  pilot,  and  the  tug 
and  the  pilot  both  arrived.  ITo  to  tbat  time  I  have  no 
fault  to  find  with  the  tng.  The  pil^it  went  on  board 
and  the  tug  ahmgside,  I  may  as  well  say  at  onoe  that 
I  find  as  a  faot  The  Fmi  Cakdonia  was  nothing  like  as 
near  The  Anna  as  the  master  of  the  tag  would  have 
^  me  believe.  I  accept  the  evidence  of  the  master  of 
The  Port  Cakdonia  and  of  the  master  of  The  Anna  aa 
to  the  distance  between  thestt  two  thips,  as  nearly  aa 


they  can  give  it,   aad  of    the   aisistant    lighthouse 
keeper  at  Holyhead,  an  intelligent  man  who  jzave  hit 
evidence  very  fairly  aod  very  well.     Now,  The  Pt^ 
Calfilojtia  wanted  to  be  shifted.    She  had  dragged  at>d 
she   might  drag  again,  allhoagh  I  End  as  a  fact  thmt 
at  the   lime  the  tug  dame  alongside  of  her  she  w&a 
firm  to  her  anchors  and  was  not  dragging  ;  but  there 
was  alnrays  a  possibility  th&t  she  might  drag,  aud  if 
she  had    dragged  with    the    wind  south*  woet    and 
remaining  in  that  quarter  serious  consequenoas  might 
have  enauedi     Sbe  probably  would  have  got  foiil  of 
the  other  ahtp,  and  they  might,  both  of  them,  bmve 
got  adrift,  and  if  the  wind  had  remained  in  the  south- 
west they  might  have  got  on  the  rooks ;  but  th&t  U 
just  what  did  not  happen.    The  wiud  did  not  remaiti 
m  the  south-west;  it  got  round  to  the  west -north- 
west, and  at  last  to  the  north-west.     Shortly  af  t«r 
the  tog  got  alongnide  the  wind  was  W.N.W*|  amd 
from  that  direction  there  would  have  been  no  dsn^^ir 
to  the  two  ships.    Then  oame  the  question,   Wbat 
was  the  tug  master  to  get,  and  what  was  the  master  of 
The  Port  Caledonia  to  offer  for  the  tug*s  help  F    Tha 
tug  master  said — I    hope  there   are  not  many  ttig 
masters  who  would  say  it^ — that  he  wanted  £1,000  or 
no  rope.     I  stopped  him  before  he  gave  an  aca  ver 
to  a  question  which  was  put  to  him  by  counsel    far 
The  Fort  Caledonia^  because  if  he  had  given  a  certain 
answer  I  am  sure  hia  owners  would  not  have  alb  wed 
him  to  remain  iu  their  employ,  but  he  did  tay,  •*  I 
should  not  have  let  them,  go  on  the  rocks,     I  shomld 
have  let  them  break  each  other  adrift^  and  when  they 
were  adrift  have  gone  to  their  aBsistance,   but    not 
unless  the;  gave  me  the  £1,000*"    I  shall  not  attempt 
to  describe  what  the  Elder  Brethren  and  I  thmk  of 
oonduct    like    that.       Language    could  not   he    too 
strong,     It  was    most    reprehensible  conduct,   a^d. 
I  will  add,  cowardly.     But  the  master  of  Th^  Fori 
Caledonia i  finding  himself  in   a  difficulty,  pronuaed 
to  give  a  thousand  pounds  for  the  tug's  servioat. 
which  I  value  at  very  mueh  loss.      The   tug   having 
without   much  difficulty  put  a  hawser  on  boud  littLd 
The    Pert  Caledonia  up  so  that  she  could    ^    liit 
anchors.     The  tug  did  her  work  very  well      I  have 
no  fault  to  find  with  that,      I  am   adviaei   that  it 
would  have  taken  some  time  for  those  on  b<7ard  Th^ 
Fort    Caledonia  to   get  in  her   chain  by  the  maiitta] 
labour  which  would  have   bad   to  have  been  isMd« 
there  being  no  steam  power.      In  all   the    tog  wa« 
engaged   about    one    hour  and  forty-five    mimStei. 
What  she  did  do  she  did  w^lt.     There  was  no  dailM 
to  the  tug,  as  the  wind  had  moderated.     The  out  hsi 
been  described  as  one  of  towage,  but  the  owners  of 
barque  have  admitted  that  the  plaintiffs  are  €iitilisd 
torn  salvage  award.     With    the  £1.000  agrsflttieat 
on    one    side  and    that    which    I    think    was     Ihi 
value    of    the    services    on    the    other,  I    hava   to 
ask    my e elf    whether   the    bargain   that  mm  nudi 
was    so    inequitable,    so    unjust,    and  so  naroa^on- 
able  that  the  court  cannot  allow  it  to  Stand,     The 
first  question  to  consider  is,  what  waa  the  petition  of 
the  two  persons   who  made   the  agr^mentF    The 
position   was  this.     One  man   was  in  a  potitioii  to 
insist  upon  bts  terms  and  the  other  man  had  to  ptit 
up  with  it.    He  coutd  not  help  himself.    He  i»fi  ia 
his  letter  to  his  owners  :  '*  He  demanded  £  1,000  Id  Uka 
me  away,     I  offered  hio:i  £100  or  to  leave  ft  to  til* 
owners,  but  be  would  not  agree,  so  I  agreed  to  gm 
£t,OQO  rathfr  than  foul  The  Anna.'*    He  apprsotatad 
the  poeaibilit?  of  fouling  The  Anna  if  the  mtmtkm 
had  remainf-d  bad  and  if  the  wind  bad  reinaiatd  i& 
the  south-west,  neitber  of  which  things  happtmii 
So  he  found  himself  obliged  to  give  way  to  m  pmwem. 
who   would  not  move  him,   and   who  wmiM   hmwm 
aUowed  him  and  The  Anna  to  drift  towardi  thierockii 
and  who  would,  I  think,  have  ieen  tham  go  tbert 
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without  putting  A  hmwAdT  cm  board  unleii  lie  got  & 
proniijie  of  £1»(K)0. 

I  bare  exproM^  my  opinion  about  tbie  matter. 
Thia  opmioQ  ie  ebared  by  the  Elder  Brethren^  aud  I 
bold  that  this  agree cueiit  o&noot  be  allowed  tj  staud^ 
and  I  aet  it  aaido,  I  hope  that  tbofte  who  perform 
ttich  graad  aernoea  in  tugi  from  time  to  time  iu 
worme  weather  thau  tbiiT  and  ia  peril  of  their  own 
liv«a  aave  property  aronod  the  ooaat^  will  note  that  thie 
fioort  wUi  ki^p  a  firm  hand  over  them  if  they  attempt 
to  do  what  was  done  in  this  caie.  This  was  an 
inequitable,  extortionate,  and  unreasonable  agreement^ 
ftnd  I  tbink  that  the  serriceA  rendered  will  be  well 
rewarded  by  the  sum  of  £200^  and  with  county  court 

Now,  with  regard  to  the  claim  against  The  Anna~ 
Th«  A  nna  was  not^  in  my  judgment »  at  any  time  in 
tuch  a  position  as  that  a  prudent  master  would  have 
tboiigbt  it  right  and  fit  or  to  be  his  duty  to  caU  upon 
a  tug  to   take  The  Port  CaMoma  away  from  him. 
Hia  own  letter  shows  that.     I  hare  asked  the  Elder 
Brethren    this    question    In     the    lani;tiage    of    the 
deciiions  which  are  waU    known  :     Would    he    as  a 
prudent  man  have  found  bims'^lf  caUed  upon  in  the 
position  in  which  he  then  was  with  regard  to  himself 
and  Tim  Port  Cakdcmia   to  engage  a  tug  to  take  The 
P&fi  Caledonia  from  the  place  where  she  was  ?    And 
the  answer  is  **  No/'  because  there  was  no  danger  *  or 
very  little  ddtngor,  and  not  that  aort  of  danger  which 
allows  towage  to  be  turned  into  salvage.    By  easing 
away  hia  own  cables  he  conld  tLave  increased,  as  he 
Mid,  the  distance  bat  vreen  the  two  shipi;   but  t&ere 
was  no  reason  to  believe,  as  the  wind  was  moderating 
and  getting  more  westerly,  that  there  would  be  any 
necessity  to   do  that.      In  bis  letter  to  his   owners 
he     said:    ^*  I  do  not  consider    The  Anna   was   in 
danger  as  regards  7".^  P^trt  Cak^hmia  when  the  gate 
wajt  blowing.     She  W4«  100  yards  from  our  jibbSom 
and    we    were    ready    to    pay    out    more    cable    if 
recioired/*  Then  aifain  he  says.  "The  Port  Oale(haia, 
which  had  dragged  to  within  about  100  yards  towards 
us,  tiad  to  engage  a  tug  to  avoid  a  collition  later  on  ; 
but  that  cannot  concern  The  Aftna"     I  am  reading  a 
tr&nslauoQ,  and  I  do  not  know  i^xactly  the  idea  that 
wma  passing  through  the  mastar^i  mind ;    but  1  think 
I  laay  nay  that  his  idea  was  that  if  the  wind  had  got 
round  to  a  dangerous  quarter  again  and  had  blown  with 
a  force  which  would  have  made  it  impossible  for  The 
Port  OaUdmda  to  have  done  what  she  did  before  then,  if 
siteps  were  not  taken  there  might  have  been  a  collision 
between  the  two  ships*    There p  was,  therefore,  appre- 
ciiibte  danger  which  made  it  necessary  that  as  far  as 
The  Port  Cohdonia  was  conoemed  she  should  not  con- 
tinue  to  give  The  Aniui  what  she  had  done^namely^  a 
foul  berth  ;  but  The  Anna  was  in  no  danger,  accord- 
ing to  the  laoguage  of  the  master  in  his  letter  to  his 
owners.      The  result  ia  that  there  will  be  judgment 
against    The  Port  CaMmdu   for  £200    with    county 
ooiirt  ooatt,  and  there  will  be  judgment  for  The  Amia 
with  coats* 

Solieitora  for  the  plaintiff,  the  owners  of  The  Sarah 
^ollijet  Neave  ^  BrethertiM,  for  //.  J.  Hulme, 
ZawerpQoL 

S^iltdtora  for  the  defendants,  the  owners  of  Th€ 
F&rt  Ci^rd&fiiat  Thoi.  Cooper  d-  Co. 

f^oUoitors  for  the  defendants,  the  owners  of  Tht 
Annmt  Eomdiffe$,  liawkj  dt  Co*^  for  HiU^  Dkkinmn^ 
S  Oo,t  Liverpool, 


atmti  of  Appeal 


From  K.  B.  Div.  1 


Jan,  26. 


(OoUins,  K.B.,  and  Bomer, 

SifEADK  y.   WOTHEBTON  B ARETES  AHB  LBAD  IfcmrO 

Co.  (LnnTED).  (a.) 

County  court — Pradki — EtmiUed  action — Claim  in  wn^ 
tract  e^^tmding £100— Amendment  of  ami  by  claiming 
tA  anm  nei  exeeedimj  £100 —Jarisdiciion  to  remit — 
County  CourU  Act,  lS88  (51  ct  52  Fid.  c.  43),  3,  6fi. 

In  an  mstion  of  contract  in  the  Jliffh  Court  the  amount 
endoned  on  the  writ  e^eeded  £100.  SubBequenthj  the 
plaintiff  obtained  kave  to  amend  the  writ  by  claiming  a 
Bum  not  exceeding  £100. 

Held,  that  the  ammded  writ  mml  h€  taJem  a$  th§ 
writ  originating  an  action  in  which  a  sum  not  ^sceedin^ 
£100  wfU  claimed,  and  that  there  wai  ther^forM  juri*dic- 
tion  tQ  remit  the  attimi  to  the  cminty  court  under  »e^ixm 
65  of  the  County  Courts  Act,  1888. 

Appeal  from  an  order  of  Bncknill,  J-*  at  chamber!. 

In  an  action  in  the  High  Court  the  claim  indorsed 
on  the  writ  was  for  £138,  the  price  of  goods  sold  and 
delivered*  The  defendants  in  their  atatemeut  of  defence 
pleaded  (iMer  uUa)  tbe  Statute  of  Liuiitetions.  The 
plaintiff  subsequently  applied  for  leave  to  amend  the 
to  dor  semen  t  on  the  writ  by  striking  out  all  the  items 
of  the  ol^m  except  the  last  one  for  £24,  and  for  an 
order  under  seotion  6o  of  the  County  Courts  Act> 
1888,  that  the  action  should  be  remitted  for  trial  to 
the  ooimty  court  The  master  gave  the  plaintiff  leave 
to  amend  the  indorsement  on  the  writ  as  asked  for,  upon 
payment  of  all  coeta  thrown  away  by  the  amendment , 
but  refused  to  retuit  the  action  to  the  county  court 
On  appeal  by  the  plaintiff  against  the  refusal  to 
remit,  Bucknill,  J.,  made  an  order  remitting  the 
action  to  the  county  court.  The  defendants  appealed 
from  the  order  to  remit. 

rmur^ial  (S*  B.  C.  Bosanqud  with  him)*  for  thm 
defendants.— The  action  being  an  action  of  contract 
and  claiming  a  sum  eiceediug  £lOO,  there  is  no  jnns- 
diction  to  remit  it  to  the  county  court  under  leotion 
65  of  the  County  CourU  Act,  1888.  The  reduction  of 
the  claim  by  *' payment,  an  admitted  set-off,  or 
otherwiae ''  to  a  sum  not  exceeding  £100  meana  a 
reduction  before  motion  brought;  Foster  v.  Uiherwood^ 
26  W*  E,  91,  3  Ex.  J>.  1  :  Ilodgmn  v.  BtU,  38  W,  B, 
325;  24  Q.  B.  D.  525 ;  Dirrken  v.  Philpot,  i9  W.  B, 
7a:i,  [19Q1]  2  K.  B.  380*  The  reduction  in  this  ca^e 
took  place  after  action  brought. 

Randolph,  for  the  plaintiff.— The  writ  in  the  action 
having  been  amended  by  olaimiug  only  £24,  it  muat 
be  taken  as  if  the  writ  was  originally  indoraed  for  a 
claim  for  that  amount.  The  action  is  now  to  ba 
considered  as  an  action  for  £24.  For  inatance,  leave 
to  amend  a  writ  by  adding  a  uew  claim  is  not  given 
if  the  amendment  wiU  defeat  a  dflfenoe  of  the  Statute 
of  LtmttatioDS  to  that  claim.  That  shows  that  the 
amended  wril  is  to  be  conaidered  as  the  original  writ 
in  the  action.  The  action  therefore  claims  ft  sum  not 
exceeding  £100,  and  there  ia  jurisdiction  to  remit, 

Bomnquet,  in  reply.— If  the  order  to  remit  is  right, 
it  ii  a  mode  of  avoiding  the  effect  of  the  former 
decisions  upon  the  pomt,  which  the  court  will  not 
allow. 

COLLETS,  M.E.— The  facts  in  this  case  are  some- 
what peculiar,  and  are  not  covered  by  any  of  the 
authorittes  which  have  baen  referred  to.    The  action 

(a.)  Reported  by  W,  F.  Bar&y,  Esq.,  B«rriat«r-ftt^ 
[  Law* 
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waa  brought  in  tba  High  Coatt  to  recorer  ft  sum 
excat^ding  £100.  After  ih^  prooeediog?  had  oontinaed 
for  some  time  tho  plainti^  applied  for  leave  to  ameod 
the  indorse mant  on  the  writ  by  abandoning  aXl  tha 
items  of  daim  except  £24,  and  to  hnTe  the  act  ton 
remitted  to  the  oounty  court  iinder  section  €5  of  the 
Cotint^  Courts  Act,  1888,  The  master  aJlow^id  the 
amendment  to  be  made  upoo  the  plain tifip  paying  all 
the  costs  thrown  away  thereby,  but  refuied  to  order 
the  ftction  to  be  remitted  to  the  coaoty  court*  The 
pluntllE  appealed  from  this  last  part  of  the  order, 
and  the  learned  judge  ordered  the  action  to  be 
ramitted.  The  defendants  appeal  to  thit  court,  oon- 
tetiding  that  the  judge  bad  no  jurisdictiOQ  to  remit 
the  action  under  section  65,  Ttiat  section  provides 
that  **  where  in  any  action  of  contract  brought  in  the 
High  Court  the  claim  indorsed  on  the  writ  does  not 
exceed  £  100*  or  where  auch  claim ^  though  it  originally 
exceeded  XlOO,  ii  reduoed  by  payment,  an  admitted 
Bet'0£F,  or  otherwise  to  a  sum  not  exceeding  £100/^ 
it  shall  be  lawful  for  ^ther  party  to  the  actio  a  to 
apply  for  an  order  that  the  action  be  triad  in  the 
county  courts  and  the  judge  shall,  anless  there  is  good 
catise  to  the  contrary,  order  the  action  to  be  tried 
accordingly. 

It  has  h'^f'n  held  in  a  serieB  of  decisions  that  whan 
the  writ  is  indoraed  with  a  claim  for  a  sum  exceeding 
£100,  s  reduction  after  action  brought  of  the  amount 
claimed  by  "payment,  au  admitted  ant- off,  or  other- 
wise" to  a  sum  not  exceediog  £100  does  not  give 
the  court  jutisdiction  to  remit  the  action  to  the 
county  court.  It  was  held  in  those  cases  that  "  pay- 
ment, an  admitted  set-off,  or  otherwise**  mean  a 
reduction  of  the  claim  before  action.  It  is  contended 
that  those  decisions  apply  to  the  present  case*  Here, 
however,  there  has  been  no  reduction  of  the  clMm 
by  payment,  an  admitted  set-off,  or  other wiief  flince 
action  brought.  There  has  been  by  amendment 
of  the  writ  a  substitution  of  £24  for  £138  in  the 
claim  indorsed  thereon.  The  writ  as  amended  remains 
the  writ  in  thti  action,  and  must  be  taken  to  be  the 
oom  men  cement  of  the  action,  That  is  the  reason  why 
the  question  of  a11o#iug  an  amendment  should 
always  be  carefully  consiLlered  by  the  court,  and  if 
allowed  proper  terms  ought  to  be  imposed*  The 
amendment  h*^re  has  baau  allowed  on  proper  terms, 
and  the  amended  writ  muet  be  taken  as  the  ortgloal 
writ  in  the  action  and  aa  initiating  an  action  in 
which  a  sum  of  £24  is  claimed.  It  is  therefore  an 
action  in  which  a  sum  not  exceeding  £I00  is  claimed, 
and  it  con  be  remitted  to  the  county  court  under 
section  05.  It  is  just  the  sort  of  action  that  ought 
to  be  remitted*  It  seems  to  me  that  it  would  be 
pressing  the  decisions  bsyond  what  ia  right  if  we 
were  to  hold  that  they  apply  to  this  case*  An 
amendment  of  the  indorsement  on  the  writ  so  aa  to 
reduce  the  sum  claimed  is  not  the  same  thing  a^  a 
feduetion,  aftrr  action  brought,  of  the  amount  claimed 
by  payment,  an  admitted  set-off,  or  otherwise.  There 
wm  therefore  jurisdiction  to  remit  the  action* 

BoicEB,  lijp — I  am  of  the  same  opinion  for  the 
game  reaaons* 

Ap]>ea!  dismissed* 

Solicitors  for  the  plaintiff, /Vi/cAar'?,   EngUfidd,  X' 
Co,,  for  *L  l\  Qmrit  Liverpool. 

Solicitors  for  the  defendants,  WGosnam  tft  SmUk,  for 
G.  M,  Morga-i,  Shrewsbnrj* 
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KoT.  18,  19; 
Dec,  21, 


From  Chan,  Div. 
(Yanghan  Williams,  Bomer,  and  ' 
Stirling,  L,JJ,)  ) 

NlGHOLi^  tr.   RiDLET.  [a,] 

Mortgage — Tacking — Tram/er — Covenant  to  pag  04 
cotiateri^  security — Cmislruetion  of  transfer  fmdt 

Certain  Icsnda  wer^  mortgaged  to  i^cure  £1,5CM)«  The 
tquiiy  of  redemption  in  the  ^aid  lamh  twM,  with  othrr 
jiToperty^  suhiequentlg  mortgaged  to  secure  £2,500.  Thf 
j£  1,500  TTwrtgoM  Mcurity  wai  tratis/errefl  to  the  £2^S(M* 
mortgagee,  Tm  tenant  for  life  of  alt  the  morigitgetl 
property  wm  a  partg  to  the  deed  of  transfer ^  and  therthy 
coi^enanUd  fa  pay  the  £1,500,  subject  to  a  proviso  that,  at 
hdween  himself  and  the  owners  of  tim  mortgageil property ^ 
his  rovmaiit  was  to  he  orUy  a  collateral  securilg^  btk  not' 
withstanding  the  mortgagee  was  to  he  at  liberty  to  tnforct 
eithtr  tecurity. 

The  representatives  of  the  Tnortgagee  brought  an  ae<Mni 
the  '  '  '     ' 


against  the  representatives  of  the  tenant  ffr  lift  to  i 

the  amouM  due  upon  their  securities ^  and  claimed  £0  he 

entitled  t*^  Uiek  tlie  latter  mortgage  to  the  earlier  on^ 

Held,  by  Ecmer  aTid  ScirliaR-j  L.JJ«  [Yj«u|f1uui 
WilliaffiSf  Ii.  J,t  diasentiente)^  that  on  the  trm  mmstrw:* 
tion  of  the  deett  of  tra^isfer  the  tenant  for  life  was^  a* 
httwetti  himself  and  the  mortgagee ^  a  principal  and  md^ 
surety,  C'tnsequentlg  th^re  wa»  no  restriction  &n  the 
rights  of  the  mortgagee  in  dealing  with  his  $ecuritie»t  amii 
the  phiititiffs  were  entitled  to  iack  the  later  to  the  emrlim' 
mortgage. 

This  was  an  appeal  from  a  decision  of  Bynie,  J. 

The  facts  were  lis  follow  : 

By  an  indenture  d^ted  the  2Qd  of  July,  1S21,  <me 
Richard  Eidley  mortgaged  certain  copyholds  to  one 
William  Stringer  to  secure  £1,500  and  interest, 
Kichard  Eidley  died  not  later  than  1830. 

By  another  indenture  dated  the  i21st  of  April, 
1842,  Qaorge  Eidley  mortgaged  the  equity  of 
redemptton  of  the  copyholds  comprised  in  the  mart- 
gage  of  the  2nd  of  July,  18*21,  aod  certain  addiHniial 
real  estate,  to  one  William  Nicholas  to  secure  £2,500 
and  int^irest, 

In  March,  1874»  Samuel  Ridley  was  tenant  fot  Hie 
of  all  the  real  etitata  comprised  in  the  seenHtiet  of 
1821  and  1 842,  and  was  paying  interest  on  tb®  nld 
sums  of  £1,500  and  £2,500.  on  the  former  to  the 
paraonai  representatives  of  WiUiam  Stringer,  who 
was  dead,  and  on  the  latter  to  William  Nicholas* 

On  the  21st  of  March,  1874,  the  security  of  1821 
was  transferred  to  William  Nicholas  on  payment  by 
him  of  the  £1,500*  The  deed  of  transfer,  to  which 
Samuel  Ridley  was  a  party,  contained  the  following 
recital :  **  And  whereas  the  said  Law  and  Caxdar  [th^^ 
personal  representativea  of  Btrinifer]  having  r^  aired 
payment  of  the  said  sum  of  £1,500,  the  said  Wtiii&m 
Nicholaa  at  the  request  of  the  said  Samuel  Ridlef , 
purty  hereto,  has  agreed  to  pay  to  the  said  Law  &nd 
Oardar  the  said  sum  of  £1,500,  upon  having  anch 
transfer  as  is  hereinafter  mentioned  of  ttie  said 
priccipal  sum  of  £1,5'}0  and  interest  and  the  seoimciea 
for  the  same,  and  upon  having  the  payment  of*  ttie 
said  principal  sum  and  intereit  further  and  coUateratty 
secured  by  the  covenant  of  the  said  Samuel  Ridley 
(party  hereto)  hereinafter  contained/' 

The  deed  also  contained  the  following  covenant  for  • 
payment  of  the  £1,500  by  Samuel  Eidley  and  proviso  : 
"  And  her  the  said  Samuel  Ridley,  party  hereto,  doth 
harehy  for  himself,  his  heirs,  executors,  and  *dmini»- 
tratorfl,  covenant  with  the  said  William  Nicholaif, 
his  executors  and  administratori«  that  he  the  said 
Samuel  Ridley,   party  hereto,    his  heirs,   exeeuton, 

(aO  Reported  by  J<  I«  Shei^ihg,  Esi|.,  Barrister- 
at-Law. 
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or  ftdtniiiutratorsi  or  otlidr  the  person  or  paraoni 
for  the  time  being  entitled  to  the  equity  of 
redemptioD  of  the  said  premfaee  will  pay  to  the  said 
William  NiGhol&s,  hia  e^eautors,  admioiitrators* 
or  amgxig,  on  demand  by  Mm  or  them  the  said  a  urn 
of  £lpdOO  or  BO  mnch  thereof  as  shall  lor  the  ticue 
b«£ng  remain  unpaid  and  all  intereat  which  shall  be 
dti#  thereon.  Provided  neTeitheleaa  that  aa  between 
the  said  Samuel  Ridley^  party  hereto,  hia  heirsi 
executori,  and  admioistrstora,  eatate  and  affecta  on 
file  one  part  and  the  aaid  copyhold  premiaea  and  the 
owner  or  ownera  for  the  time  being  of  the  aaid  copy- 
hold premiiea  on  the  other  part,  the  aaid  copyhold 
premiBea  ah  alt  be  coimdered  as  the  pdniary  fund  for 
the  payment  of  the  said  principal  aum  and  interest, 
and  the  ooveimiit  of  the  aaid  Samuel  Ridley,  party 
hfretOp  shall  be  only  a  collateral  security  to  the  aaid 
William  NioholaSf  Ma  ex€cutora,  administratorSt  and 
muagOM^  for  the  payment  of  the  aaid  principal  aum  aod 
intereat,  but  tliat  uotwithstaiuliug  the  aaid  Wtlllam 
NlehQlaar  Ma  executors,  administratora,  or  assi^a, 
ihall  be  at  liberty  to  resort  to  either  means  for  pto^ 
coring  or  enforcing  tl^e  payment  of  the  said  principal 
sum  &Qd  intereat  or  any  part  or  parts  thereof  respec- 
tively in  preference  to  aucb  other  meana.'^  The 
personal  repretentatiTe  (if  any}  of  Eidiard  Bidley  was 
not  m  party  to  this  d«ed  of  transfer. 

Wilfiam  Kiobolas  died  in  1882,  and  Samuel  Bidley 
died  in  1893. 

The  pres*Tnt  actiou  was  brought  by  the  representa- 
tivee  of  William  Nicholas  against  the  repreaentativfia 
of  Samuel  Hid  ley «  They  claimed  an  account  of  what 
waa  due  to  them  for  principal  and  interest  on  the  aaid 
mortgage  securities ;  a  declaration  that  they  were 
entitled  as  against  the  defendautA  to  tack  their  said 
mortgage  security  for  j£2,500  to  that  for  £1,500 ; 
payment  by  the  defendanta  of  what  should  be  found 
due  on  the  £l»oOO  mortgage ;  and  foreclosure  or  sale* 

Byrne*  J.^  found  that  the  pUintiffd  were  entitled  to 
tack  their  st^o unties  and  gave  judgment  in  their 
favour  accordingly. 

The  defendants  appealed. 

B&wden,  K,C*,  and  Marcift  for  the  appellants*— The 

plaintiffs  are  not  entitled  to  taek  their  two  securitiea 
«i  agoinat  Samuel  Ridley^  who  was  a  aurety  for  c  nly 
one  of  them,  and  we,  aa  bis  repretentiitivea,  have  the 
rlglita  of  a  surety  against  t}ie  plaioti^s— -that  ia  to 
aay,  npon  payment  of  the  £1,500  and  interest  by  us, 
we  are  entitled  to  have  assigned  to  us  the  securities 
held  by  the  plain  tiff #  in  raspeat  of  the  £t,aOO  mort- 
gage and  to  fltand  in  the  place  of  the  plaintiffs  as  to 
them,  Byrne.  J.^  held  that  be  was  bound  by  Fare- 
brothfrv.  Wi^ehotue,  5  W.  R.  12,  23  B.  18,  but  that  case 
wfts  decided  on  the  authority  of  WUUams  v.  Owm,  V^ 
Sitn*  51*7,  wMoh  had  really  bean  overruled  by  Bowker 
V,  Btdl,  1  Sim.  N.  S.  29  ;  aud  FitrdfTothcr  v.  WorMouae 
ha»  been  doubted  on  thia  ground. 

We  also  rely  on  the  Mercantile  Law  Amendment 
Act  1B56  (19  &  20  Vict  c.  97),  a,  5  ;  Forhea  v.  JacHon, 
30  W,  E.  652,  19  Oh,  D.  615  ■  In  re.  Kirhvmd*^  Ettalc, 
L.  R,  In  1  Bq.  103 ;  md  In  re  Saas^  44  W,  R.  588, 
[1896]  2  Q.B.  12. 

Ltv€il^  KM,,  and  A.  T,  Murrav,  for  the  plaintiffa* 
— It  ti  true  that  a  surety  can  stand  in  the  place  of  bis 
creditor,  but  it  haa  never  been  held  taat  he  can 
deprive  the  creditor  of  any  of  Ma  righta,  Thia  ia 
r«»RUy  what  the  defendants  are  claiming  to  do  here, 
«nd  we  submit  that  such  a  claim  is  inoonsistent  with 
Me  terms  of  the  deed  of  1874. 

They  cited  Ilarburg  India  Buhber  Comb  €*o.  v. 
Martin,  oO  W,  E,  449,  [1902]  1  K.  B-  778;  and 
Fitsgtr^l  t,  Ih-mlcr,  7  C,  B,  N.  8.  774, 

fhmhT^,  E*C*,  reptie d . 

€un  advt  vuU. 


Dec.   21.— Vaughak  WiUiiAMS,  L.J.,  stated  the 

facta,  and  continued:  Byrne,  J.^  held  that  the 
plaintiffs  were  right  in  their  contention  and  that  aa 
mortgagees  they  could  at  the  same  time  enforce 
payment  under  the  covenant  and  set  up  a  right  to 
tack  gainst  the  right  of  the  aurety  to  a  tranafer  of 
securitieip 

Byme»  Ji,  in  thua  decidingi  conaidered  himself 
bound  so  to  do  by  reason  of  the  deolsion  in  Fare' 
Irothef  V*  Wodehoaae* 

Now  before  thia  question  as  to  the  right  of  the 
defeudanta  to  a  transfer  of  the  securitlej  can  arise i  it 
ia  necessary  first  to  decide  whether  Samuel  Hidlej 
did  under  the  deed  of  1874  either  beoome  a  surety  or 
beoome  entitled  to  a  right  to  have  a  transfer  of 
securitiea  or  payment  such  as  a  aurety  would  have* 

TMa  would  be  tn&inly  a  question  of  the  conatmction 
of  the  deed  of  1874|  but  one  will  have  also  to  take 
into  consideration  the  facts  recited  in  that  deed  to 
which  I  have  already  referred.  The  abort  result  of 
those  facts  ia  that  at  the  time  of  the  eiEecutiou  of 
that  deed,  which  is  a  died  for  the  transfer  to  William 
Nicholaa  of  the  mortgage  for  £1,500^  secured  ou  the 
Manor  of  daverleyt  Samuel  Eidley  was  as  tenant  for 
life  entitled  to  the  f^quity  of  redemption  of  that 
manor,  and  William  Nicholaa ,  the  transferee,  was  at 
that  time  second  mortgagee  of  the  aame  premises 
uuder  a  mortf^age  to  aeoure  the  payment  of  a  prin- 
cipal sum  of  £2,5fK)» 

It  ia  also  recited  in  the  aaid  deed  that  the  peraon« 
in  whom  the  first  mortgage  of  £1,500  wai  vested, 
^*  having  required  payment  of  the  aaid  sum  of  £1,500, 
the  said  Wiiliam  Nicholaa  at  the  request  of  the  said 
Samuel  Ridley,  party  hereto,  has  agreed  to  pay  to  the 
aaid  persona  the  aaid  sum  of  £1,500  upon  having 
such  tranafer  as  is  hereinafter  mentioned  of  the  said 
principal  aum  of  £  1,500  and  interest  and  the  securities 
for  the  same,  and  upon  having  payment  of  the  said 
principal  sum  and  mtercst  further  and  collaterally 
secured  by  the  covenant  of  the  said  Samuel  Ridley, 
party  hereto,  hereinafter  contain ed*" 

It  is  argued  that  in  this  state  of  things  Samuel 
Ridley,  being  the  tenant  for  life  of  the  equity  of 
redemption,  and  therefore  deeply  interested  in  prevent- 
ing a  foreclosure,  could  not  claim  that  he  took  upon 
himself  merely  aa  aurety  the  obligation  to  pay  the 
£1,500  mortgage  debt.  It  ia  aaid  that  he  incurred  thia 
obligation  B«  tenant  for  life  for  the  purpoae  of  pro- 
tecting his  interest  as  such,  and  that  the  recited  fact 
that  Nicholas,  at  the  request  of  Samuel  Ridley,  agreed 
to  pay  off  the  persona  then  entitled  to  a  fir  at  mortgage 
is  consistent  with  the  obligation  being  taken  by 
Samuel  Ridley  as  tenant  for  life  for  the  protection  of 
the  estate  and  inoonsistent  with  the  obligation  being 
taken  as  aurety.  Now,  for  my  own  part,  if  there  was 
nothing  else  in  the  deed  militating  against  tMs  view* 
I  should  be  inclined  to  cons  true  the  deed  so  at  to 
negative  the  obligation  being  taken  by  Samuel  Eidley 
as  aurety  or  under  conditions  wMch  gave  Mm  the 
right  to  a  tranafer  of  securilies  on  payment  of  the 
£1,500,  notwithatandiug  the  fact  that  undoubtedly 
Samuel  Eidley  did  by  entering  into  the  covenant  take 
upon  himse)!  the  personal  Uabiliiy  which  did  not 
previously  rest  upon  him.  I  cannot,  however,  accede 
to  the  argument  that  because  the  mortgage  of  1821 
contained  no  covenant  for  redemption  by  the  mort- 
gagor it  ia  impossible  that  under  ihe  deed  of  1874  the 
position  of  iamnel  Eidley  sbonld  be  that  of  a 
aurety. 

It  is  necessary,  therefore,  to  further  examine  the 
deed  of  1874,  and  the  most  material  portion  is  the 
proviso  which  runs  thus :  [His  lordiMp  read  the 
covenant  and  provisoi  and  continued  r] 

Primd  facm  this  proviso  should  relate  to  a  aubjeofc- 
tnatter  which  oould  be  controlled  by  the  contract  of 
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tha  ooTcnantor  and  tbe  ooTenautee,  and  tbis  is  tme  |      It  of^nnot  b^  tmid  that  prindpal  ftad  iaterasfe  in  thw 
even  UQ  r&latian  to  that  part  of  the  proTuo  whicb  ia  |  pro^so  meani  the  £2,500  a«  well  as  the  £1,500,  nof 


governed  by  the  words  **  as  between  the  Baid  8.  Kidlej, 
party  hereto^  hia  heiri,  exe^iutori,  and  admiaiBtratoTBr 
f  atate  and  effectsi  and  the  said  copyhold  premises  mud 
the  owner  or  owneFs  for  tbe  time  b^iug  of  the  said 
oopjhfjM  premisea  on  the  other  part/'  for  Ri<:)ley  and 
Nicbolaa  cannot  by  their  covenant  control  the  rela- 
tions of  Ridley  aud  the  owners  for  the  time  being  of 
the  mortgagtid  estate  otherwise  than  by  au  agreement 
inter  if. 

Now  what  ia  it  that  the  parties  to  the  deed  contract 
shall  be  the  crffeet  of  the  aeed  as  between  Ridley  and 
hia  r state  and  efft^cta  on  the  one  hand  and  the  copyhold 
premieas  (the  mortgaged  premisea)  and  the  owners 
for  the  time  being  on  the  other  band.  It  ia  that  at 
between  Ridley  and  the  owners  of  the  copy  hold 
premisea  for  tba  time  being  the  copyhold  premiaea 
ahall  be  considered  aa  tbe  primary  fund  for  the  pay- 
meot  of  the  principal  sum  and  intereatf  aad  that  tbe 
covenant  of  Kidley  shall  be  only  a  collateral  aecimty 
to  Nicholaa  for  the  payment  of  the  prinoipal  and 
interest*  But  it  is  plain  that  by  their  mere  covenant 
Ridley  and  Nicholas  cannot  alfecC  the  relations  of 
Eidley  to  persona  who  are  not  partiea  to  the  deed  nor 
repmsentatives  of  parties  to  the  deed*  Now  how  can 
the  contrftoting  parties  bring  this  ahont  by  anything 
that  they  can  do,  and  in  what  possible  state  of  things 
that  can  be  contemplated  as  arising  can  Ridley  and 
Nicholas  have  to  consider  the  oopyhold  pfetoiaes  aa 
the  primary  fund  or  the  covenant  aa  collateral 
secnnty  to  Nicholas  for  the  payment  of  principal  and 
interest  as  between  Ridley  and  the  copyhold  premises 
and  the  owners  for  the  time  being  F  It  seems  to  me 
that  this  occasion  for  thns  considering  tbe  copyhold 
premises  and  the  covenant  can  only  arise  if  it  is 
eought  at  the  instance  of  Ridley  to  enforce  tbe  mort- 
gage eeourity  against  the  copyhold  premises  as  the 
primary  fund  in  a  case  where  Ridley  hai  paid  nnder 
his  covtnacit  which  the  parties  to  the  deed  agree  shall 
as  against  the  owners  for  the  time  beiiig  of  tbe  mort- 
gai^i^d  estate  be  comidered  as  oollateral  security. 

Now  let  us  see  how  the  proviso  continues*  It  goes 
on,  ''But  that  notwithstanding"  Nicholas,  bis 
executors,  administrators,  or  assigns,  should  be  at 
liberty  to  reaort  to  either  means  for  procuring  or 
eoforcing  the  payment  of  the  principal  sum  and 
interest  or  any  part  or  parts  thereof  in  preference  to 
fuch  other  means*  What  does  tbat  mean  f  *  *  Bat  th  at 
notwithstanding  what  "  P  I  tMolc  it  means  notwith- 
standiog  the  fact  that  the  parties  to  deed  have  agreed 
that  as  between  Ridley  on  the  one  hand  and  the  copy- 
hold premises  and  tbe  owners  for  the  time  being  on 
the  other  hand  the  copyhold  premises  were  to  be 
the  primary  fund  and  the  covenant  merely  collateral 
security,  yet  Nicholas  was  to  be  entitled  to  enforce 
hlB  remedies  in  any  order  he  might  choose* 

This  might  be  quite  easily  eipressecl  as  between 
Bidley  and  Nicholas  without  any  mention  of  the 
fttUtion  of  Ridley  to  the  copyhold  prenuses  or  the 
owners  for  the  time  being.  I  tbink  tbat  the  more 
reasonable  interpretation  to  put  upon  this  proviso  ia 
to  say  that  it  means,  although  Ridley  is  to  have  tbe 
rights  of  a  surety  as  against  the  copyhold  premiaei 
and  the  owners  for  the  time  being,  yet  tMs  is  not  to 
prejudice  the  right  of  Nicholaa  to  enforce  his 
securities,  primary  and  oollateral,  in  any  order  he  may 
cb9o#e«  If  this  ia  tbe  true  meaning,  I  do  not  see  how 
it  can  be  carried  out — Lt*,  How  Ridley,  as  between 
himself  and  the  copyhold  premises  and  the  owners  for 
the  time  being  c»n  eST^ctively  mtike  the  oopyhold 
premises  the  primary  Becurity  or  treat  the  covenant  as 
collateral  security — unlees  Nicholaa  upon  payment  of 
of  the  principa?  and  interest  was  bound  to  assign  to 
Ridley  the  £^l,^0O  mortgage. 


do  I  think  tbat  it  could  be  said  thai  either  tbe  request 
of  Ridley  to  Nicholas  to  pay  off  the  £1,500,  or  the 
I  interest  of  Ridley  as  tenant  for  life*  makes  it  wrotig 
to  give  this  conatrnetion  to  the  proviso. 

This  construction*  in  my  judgment,  makes  it  ao- 
necessary  to  consider  the  queacton  raised  in  Fartbrother 
V,  Wodthou&t  and  other  cases  at  to  how  far  the  rigbtv 
of  a  surely  may  prejudice  the  right  of  a  mortgagee  to 
tack  or  consolidate,  or  how  far  the  nghts  of  tlie 
mortgagee  to  tack  or  consolidi^te  may  prejudice  tlie 
right  of  the  aurety  who  pay  a  off  the  mortgage  debt  to 
hafe  the  bene£t  of  the  mortgage  lecuritiea.  The 
relative  righta  of  the  parties  in  this  deed  are,  in  lay 
judgment,  defined  by  the  deed  of  1874  itseli  wlifin 
properly  construed.  The  observations  which  I  ha^ve 
made  as  to  the  reqneat  of  Ridley  and  his  intereit  wm 
tenant  for  life  apply  equally  to  tbe  objection  that  no  til 
Ridley  gave  the  collateral  covenant  do  one  hft«l 
incurred  any  personal  liability  to  pay  the  prindpal 
and  interest,  but  the  land  itself  was  the  only  security* 

I  think  that  this  appeal  should  be  allowed  on  the 
grounds  which  I  have  mentioned,  which  were  not 
argued  or  discussed  before  Byrne,  J, 

RouEE,  L*J.,  ooncnrred  in  the  judgment  deUv«re4 
by  Stirling,  L«  J* 

SrrBxrNQp  L*J* — The  qnettioii  on  thia  appeal  is 
whether  (as  the  learned  judge  in  the  court  below  hmm 
held)  the  plaintiffs  have  the  right  as  against  tli# 
defendants  to  tack  a  security  dated  the  2l8e  of  AprQ, 
1842,  to  a  security  which  bears  date  the  2ad  of  July^ 
1821,  and  was  by  a  deed  dated  the  21  at  of  Maix}h» 
1^74*  transferred  to  William  Nicholas,  the  testator  of 
the  plaintiffs.  To  the  last- mentioned  deed,  one 
Samuel  Ridley,  tbe  defendants'  testator^  waa  a  party, 
and  thereby  covenanted  for  the  payment  of  th« 
principal  and  interest  secured  by  the  deed  of  the  2ail 
of  July,  tS2K  I'he  defendants  allege  tbat  Samuel 
Ridley  joined  in  the  deed  as  a  surety,  and  that  tbey^ 
as  his  representatives,  having  paid  the  principal  aad 
interest  in  question,  are  entitl^  to  alt  the  right*  of 
sureties,  and  in  particular  to  have  a  traiufer  to 
themselves  of  the  securities  for  the  debt  so  paid  m  Ibe 
hands  of  Che  plaintiffis* 

The  dned  of  the  2nd  of  July,  1321,  waa  a  mortgige 
by  one  Richard  Ridley  to  Witliam  Stringer  of  cerUlo 
copyholds  to  secure  £1,500  and  interest, 

Tbe  deed  of  the  2 1st  of  April,  1842,  was  a  mortg«|e« 
by  one  George  Ridley  to  Wdiiam  Nioholat  of  the  equity 
of  redemption  of  the  copyholds  comprised  in  the  deed 
of  the  2nd  of  July,  1821,  and  of  certain  additional  real 
estate  by  way  of  security  for  the  sum  of  £2^500  and 
interest. 

In  March,  1374,  Samuel  Ridley,  already  mentioned* 
was  tenant  for  life  of  all  tbe  real  estate  compriaad  in 
the  securities  of  1821  and  1S42,  and  the  seo  urity  of 
1321  had  become  vested  in  two  persons  named  J«  H» 
Law  and  J*  Carder,  The  circum stances  which  led  to 
the  execution  of  the  deed  of  1374  are  thus  stated  m 
the  last  of  the  recitals  contained  in  that  instrament : 
[His  lordship  read  the  recital,  and  continued: J 
Nothing  further  ia  known  with  reference  to  tba 
trane action,  whicb  on  the  face  of  the  deed  iteclf  w«i 
not  one  of  suretyship  on  the  part  of  Samuel  Ridley  in 
the  ordinivy  sense  in  which  that  term  is  used — to*, 
aa  denoting  an  engagement  to  answer  for  the  debt  of 
another  person,  Tiie  debt  of  £l,SO0,  for  which  the 
security  was  originally  given,  waa  contracted  by 
Richard  Ridley  in  1321,  axid  he  died  not  later  tban 
the  beginning  of  LS^iO-  It  does  not  appear  wbeth«r 
he  left  any  personal  estate  out  of  which  the  persons 
entitled  to  hia  real  estate  might,  according  to  the  Uw 
in  foroe^  have  required  payment  of  hia  debt.     If  fucb 
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peraomml  mt&ie  exiflted  in  1830,  it  ia  blghlj  itn- 
probftHe  thai  it  w&a  ftvaiUble  tn  1874.  Fart  her  ^  it 
Ooet  not  appear  whether  in  Mftrc^h,  1674,  ther^x 
existed  &ii^  legdl  peraon^  repreneutative  of  Ei  chard 
Ridle^r ;  if  there  was  such  a  repretpntative  he  waa  no 
party  to  the  deed  of  the  21«t  of  March,  1874,  or  the 
ti^tiuotioii  of  which  th«it  waa  th«  res  alt  at  id  embodi* 
metit*  8o  f ar  as  that  traoaaction  is  sUt^^d  in  the 
reat&l  it  teems  to  be  one  iu  which  Samuel  Bidley 
took  on  himaelf  tbfl  oblii^ationB  of  a  priaoipal  debtor 
rather  than  a  auretj;  but  the  true  nature  of  hit 
liabilities  ai^d  right  a  muit  be  determined  upon  a  coq- 
iideratioD  of  the  terms  of  the  whole  deed.  Kow,  on 
this  point  the  most  releTant  parts  of  the  deed 
are  the  covenant  for  payment  and  the  proviso  by 
which  it  m  followed.  The  oorenant  ia  that  of  a  per- 
son taking  on  himself  the  obligations  of  a  principal 
debtor ;  if  any  of  the  rights  of  a  surety  ware  giveti 
lo^dley,  he  obtained  them  by  the  first  two  clauses 
of  the  proviso.  These  oUuses  are,  accordiog  to  the 
ordinary  grammatical  construction  of  them,  governed 
by  the  introductory  worda  *'  as  between  the  said 
8.  Bidley»  P^^7  hereto,  hia  heirsi  executors,  and 
administrators,  estates  and  effects,  on  the  oue  part, 
and  the  aaid  copy hu Id  premises  of  the  other  part/' 
and  whatever  rights  be  thereby  acquired  exist  only 
at  therRbv  limit^.  This  appears  t  J  be  m%de  quit  a 
cl*af  by  the  third  clause  of  the  proviso,  viz.,  "but 
that  notwilhatAndiog^  the  said  William  Nicholas,  his 
heirs,  executors,  administrators,  and  aflsigns,  shall  be 
at  liberty  to  resort  to  either  means  for  procuricg  or 
eniorciiig  payment  of  the  aaid  principal  sum  and 
interest  or  any  part  or  parts  thereof  respectively  in 
preference  to  such  other  means,"  so  that  Nicholas 
thereby  reserved  to  himself  and  hia  representatives 
full  right  to  deal  with  the  security  acquired  by  the 
deed  of  the  Qlst  of  March,  1874,  as  he  saw  fit. 

The  effect  of  the  whole  proviso  therefore  appears 
to  me  to  be  that  Samuel  Kidley  preserved  as  against 
remaiodermen  whatever  rights  he  might  have  on 
paying  the  principal  sum  of  £U50Q  to  resort  for 
recoupment  to  the  properly  of  thnae  remaindermen, 
but  aa  between  himself  and  Nicholas  was  a  principal 
and  &ot  a  surety.  The  legal  consequeuce  which  flows 
from  this  relationship  is  thua  stated  by  Lord  Bel  borne 
ia  Duncan  Fooi  ct  Co.  v,  North  a/id  South  Ffufes  Bank, 
29  fflr.  E.  863,  6  App.  C*a.  1,  p*  11  :  **  If,  ao  far  as  the 
«reditor  ia  ooncemed«  there  ia  no  oontract  of  aurety- 
ibipt  if  the  person  who  baa  (in  fact]  made  himself 
answerable  for  another  man's  debt  is,  towards  the 
creditor,  no  surety  but  a  principal,  then  1  think  that 
the  creditor  would  not  be  subject  to  those  special 
obligations  which  were  disclosed  by  I#ord  Truro  in 
Owtti  V-  Homan,  3  Mac.  &  G*  370,  and  would  not 
generally  have  his  power  of  dealing  with  his  securities 
circumscnbed  and  r^tricted  iu  the  manner  described 
by  Wood,  V.C.,  in  Kewifm  v*  QhorUon,  I  W,  R.  266, 
10  Hare  646,  and  by  Lord  Bomilly  and  the  Lords 
Jnatioes  in  Ftate  v.  Ihacon,  fi  W*  E,  702,  793,  24 
BeaT.  186,  1  De  O,  &  J,  46L"  The  case  of  Ntmion  v. 
Chorlton  ia  a  leading  authority  in  support  of  the 
rights  claimed  by  the  plmotiff  in  the  preaent  action^ 

In  my  opinion  the  deft^ndauts  have  not  established 
that  their  testator  was  entitled  to  the  rights  of  a 
■nrety  aa  against  William  Nichotasr  the  plaintiffs' 
reprcBeutative,  and  consequently  this  appeal  ought 
to  be  diamissed. 

Solicitors,  Vhuitt  c£  Vc^^  for  A,  H.  Thome- Ftidaey^ 
Trowbridge;  Sole,  TurnsTt  Jb  Knightf  for  Cooptr  tfc 
MfUltmoodt  Biidgtiorth* 


9|lffb   Ciiurt  Of  JUBtltl. 


Chan.  Div. 
Byrne,  J. 


Jan,  28. 


In  re  Pox, 
WoDXHOtrsE  V.  Fox.  (a.) 


Will — Construction^- Advanean^t^ — Duty  io  accoixnt* 

A  tei(flJof 's  will  gave  hia  widt}w  «  powtr  of  appointiuff 
hia  r^aiditarg  e$t(iU  fim^^^ng  hia  children,  and  aim  contain^ 
advancement  and  hotchpot  dauie$*  Four  children  aur-* 
vi'ved  him*  During  hi  a  widow^s  li/etimet  advance, 
which  purported  to  he  7nade  under  the  advancement 
clause t  u^ere  made  to  one  of  the  children^  The  wtdoWt  by 
her  willt  appointed  the  eaiate  among  her  children  equaUy* 

Heldf  that  the  hotchpot  datiae  had  no  application^  and 
thai  there  uki9  no  inteniion  that  the  advanced  aumi  should 
he  brought  into  account  by  the  advanced  child. 

This  was  an  adjourned  summons  taken  out  by  the 
trustees  of  the  will  of  nharles  Fox,  who  died  on  the 
20th  of  October,  1883,  to  determine  whether, 
acoOfdiDi?  to  the  true  oona traction  of  the  will,  the 
sum  of  £705.  advanced  to  his  son  Raymond  Fox,  out 
of  the  said  Raymond  Fox*i  share,  should  be  brought 
itito  botchp  >t. 

By  his  said  will,  testator  bequeathed  hia  residuary 
estate  upon  trust  to  pay  the  income  to  his  widow  for 
life,  and,  on  her  deiith,  to  his  children  (namiug  them) 
or  other  issue,  as  his  wife  should  by  will  appoint,  and, 
in  default,  among  the  children  liviog  at  his  death* 
There  was  a  proviso  for  hotchpot  and  an  ad?au cement 
clause. 

Four  children  survived  the  testator,  of  whom  Hay- 
moBd  Fox  waa  one. 

Two  sums,  amounting  in  all  to  £705,  were  advanced 
to  Raymond  Fox  during  his  mother ^s  lifetime,  both 
of  which  purport«d  to  be  advances  made  under  the 
power  of  advancement  contained  iu  testator*s  will 

By  her  will,  dated  the  22nd  of  Juue,  1898,  testator'i 
widow  recited  tiie  power  of  appointment  under  teata- 
tor'a  will  and  appointed  the  estate  iu  equal  aharea 
amoDg  all  her  children,  settling  the  ihares  of  the  two 
sons,  but  leaving  those  of  the  two  daughtera 
uniettied.  Raymond  Fox* a  share  waa  settled  on  him 
for  Jife  and  afterwards  on  his  children.  Two  codicils 
were  added,  neither  of  whioh  affected  the  question 
here  raiswd.  The  widow  died  on  the  9th  of  July, 
190L    The  four  children  survived  her^ 

Humphreys,  for  the  trustees, 

Croa'ijiild,  for  Raymond  Fox. — The  amount  of  these 
advanci^s  was  to  all  intents  and  purposes  withdrawn 
from  the  settlement:  In  re  Goaset,  19  Beav,  529^  4 
W.  B,  Dig,  SS  ;  Lawrie  v.  SanJmt  6  W.  B,  244,  4  K, 
&J,  142, 

Ear  man,  for  the  three  children. 

BTtttTE,  J, — It  is  argued  th%t  this  aon  Raymond 
ought  to  bring  into  account  a  a  urn  equivalent  to  the 
advances  ao  aa  to  equslize  the  shares  of  the  children* 
The  hotchpot  dauae  he  a  no  refereooe  to  the  matter, 
and  there  is  no  general  equity  that  a  persou  who  has 
been  advanced  should  repay  the  sum  advanced  in  such 
ctrcum stances  as  these.  The  question  really  ia 
whether,  looking  at  the  appointment  which  has  been 
made,  there  waa  an  intention  that  auch  advancement 
share  should  be  brought  into  account.  In  re  GomsI, 
where  the  will  contained  a  power  of  appointment  and 
a  power  of  ad vau cement  and  a  hotchpot  clause  which 
was  not  apphoable  to  the  latter,  makes  it  clear  that 
aaah  advancement  share  is  taken  out  of  the  settle- 


(fl.)  Reported  by  Pbbcy  Winfiem),  Esq,,  Barriater- 
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ment  altogether.  And  in  Lawrie  t.  Bank^  it  wai 
tieid,  there  having  been  an  advanoement  mode  to 
purchftfle  a  oommission  in  the  anny  for  au  infant^  who 
Bold  the  oomtuisiion  three  moatha  afberWiirdSf  that 
the  prooeeds  of  the  eale,  in  the  absence  of  fraud, 
belonged  to  the  infant,  at  though  the  truatees^  object 
in  exetcisiog  the  poorer  h%d  faded  ah  initio* 

hooidng  at  the  will  of  tMi  ladj,  I  oan  find  nothing 
npon  it  which  would  iodttoe  tne  tci  say  that  she  has 
made  an  appoiDtmeotof  what  at  that  time  oonatituted 
her  hushaQd^s  estate,  so  as  to  enaare  the  bringing  of 
the  amount  of  the  advanoea  into  account. 

There  is  nothing  unreasonable  in  the  decimon  I  have 
come  to,  for  it  is  always  in  the  power  of  the  appoictor 
to  appoint  so  as  to  ensure  that  an  advance  ihaU  be 
brought  into  account.  As  I  read  her  will  the  widow 
intended  to  appoint  the  lands  eo  that  Raymond 
ihould  not  be  liable  to  account  for  the  £705, 

SoUoitort,  (trthble,  Oddi^^  8incia{r\  it-  Johmon^  for 
Oshorn,  Ward,  Vcu^aU,  *1:  Co.,  Briitoh  0,  E,  S. 
Whiiff^. 


Chan  Div.        {  j       ^  2g 

Swmfen  Eady,  J,  J 

In  IT  KDfG* 
Tejivbss  V,  Kelly.  («,) 

Will- — Testamt^ntarif  txpen^ea — SeUletnsnt  esfafo  dtdfj — 
Finance  AcU  1896  (59  <f^  130  VicL  r,  28),  a,  19,  mh~ 
Hciion  1. 

A  mere  direeHon  in  a  will  thttt  this  executors  are  io  patf 
testaTnentary  tzpemes  out  of  naidue,  does  not  ej^iena  to 
Bettlemfmt  tstatt  duty  ajul  in  not  an  expresa  jjrovUion 
thai  it  it  not  to  be  borne  by  the  Bstthd  property  within 
the  meimimj  of  Buh'section  1  of  section  19  of  the  Fijmnce 
Ad>  1&96  (69  tfe  60  Vict.  c.  28), 

Originatiog  Bnmmoiis. 

Jolm  King,  the  teatator,  who  died  on  the  26th  of 
Marchi  1899,  by  hit  will^  gave  to  each  of  his  sontj 
J,  W.  King  and  H.  M,  King,  a  legacy  of  £12,000  "  free 
of  all  datiei,"  and  to  his  dauKhter  A.  M.  0.  King 
(now  the  defendant  A*  M.  C.  Kelly)  and  two  other 
sons  a  legacy  of  £20,000  eaoh,  the  expreesion  "free 
of  all  datiea  "  not  being  repeated  in  the  case  of  the 
last  mentioned  legacies.  The  will  then  directed  that 
the  legacy  of  £20,000  given  to  the  testator^s  daughter 
should  be  retained  by  the  t^nsteea  appointed  by  the 
will  and  held  npon  the  same  trusts  as  the  daughter's 
share  of  residue,  The  testator  further  deviled  his 
r«flidnary  real  and  personal  tiitale  upon  trusts  for 
oonversion,  and  directed  that  out  of  tiie  proceeds  of 
sale  the  truatees  should  pay  hit  faueral  and  "  testa- 
mentary ''  expenses  and  debts  and  legacies  and  the 
legacy  duty  thereon,  and  should  stand  poasessed  of 
the  residuary  trust  funds  in  trnat  for  hii  daughter 
A,  M.  C,  King,  and  two  younger  sons.  A,  H*  King 
and  A,  P*  King.  The  will  then  contained  a  settle- 
ment of  the  daughter's  share  of  raaidne  for  the  benefit 
of  herself  and  iisue. 

The  summons  was  isaued  by  the  plaintiffa,  the 
exeontors  and  trustees  of  the  will,  to  determine 
whether  the  settlement  estate  duty,  upon  the  danghter'i 
legaey  of  £20,000,  and  upon  her  share  of  the  residue 
settled  upon  her,  which  had  been  paid  by  them,  should 
be  chargeable  to  ths  reaiduary  estate  or  ahould  be 
borne  by  the  settled  property. 

Stuart  J.  Bemn,  for  th«  plaintiffs* 

George  Lawrence,  for  the  legateei,  A.  M»  G. 
K^y   and  E,  V,  A.  K^y^^The  settlement   estate 

(ft*)  Reported  by  H.  Stjephen,  Esq*,  Barrister- 
at'Xiaw. 


duty  on  the  legaoy  and  share  of  residue  settled  on 
Mrs,  Kelly  and  Mr.  Kelly  should  be  paid  out  of 
residue;  settlement  estate  duty  is  a  ^stameaitary 
expense  under  the  will  heoause  it  is  but  a  form  of 
estate  duty  which  is  a  testamentary  expeose^  It  ifl 
the  duty  of  the  exeoutors  to  pay  the  settlement  estAte 
dntyt  and  Bioee  it  is  their  duty  it  must  be  &xi 
eEeoutorship  expense  which  is  not  disttnguishal^le 
from  a  testamentary  expense. 

He  cited  In  re  Ltreridge,  Spain  t*  Ltjoindrtt  50  W-  Rp 
205,  [1901]  2  Ch,  830;  In  re  Clemow,  Vea  r*  CVrroow, 
48  W,  E.  541,  [1900]  2Ch.  1S2 ;  in  re  Treaeure,  Wild  w. 
Stanftam,  48  W,  E,  090,  [1900]  2  Gn.  048  ;  In  rr  Bhtzr^ 
man,  WH^hU.  Sharmcm,  49  W,  K,  555.  [1901]  2  Oh.  280  ; 
Sharp  V,  Lush,  27  W,  B,  528.  Ifl  Oh.  D.  468 :  In  r» 
Frini^,  Godwin  v.  Fringe,  47  W.  R.  25,  [1898]  2  Ch. 
225  ;  In  re  Dixon,  Fen/dd  v.  Dixon,  50  W,  R.  203, 
[  1902]  1  Ch.  248  ;  In  re  Maryan  WiUon,  WiUon.  v. 
Maryon  WiUon,  48  W.  E,  338,  [1900]  1  Ch.  565. 

/.  RoUt  for  the  residuary  legatees.  —  Settlement 
estate  duty  muat,  nnder  the  Finance  Act,  1890,  s,  10, 
sub- section  1,  be  paid  out  of  the  settled  property  nntoss 
the  will  contains  an  expresa  provimon  to  the  oom* 
trary.  Estate  duty  on  real  estate  is  not  a  te«t*- 
mentary  expense  because  the  executor  ia  not 
bound  to  pay  it  in  order  to  obtain  probate  ; 
nor  is  it  analogous  to  probate  duty,  which  the  executor 
formerly  had  to  pay  before  probate,  A  testamentary 
expense  is  one  which  the  executor  is  honnd  to  inc^r 
as  incidental  to  the  proper  performance  of  his  dutj 
as  executor ;  he  only  pays  settlement  estate  duty  for 
the  convenience  of  the  revenue  authorities,  and  i»  ma^ia 
aooountable  for  the  payment  of  it  before  payment  of 
the  property  on  whieh  it  is  chargeable.  In  thUreapect 
his  duty  is  similar  to  his  duties  with  regard  to  laga^y 
duty^  for  which  he  is  also  acoo  an  table.  Testamentary 
expensea  cannot  include  legacy  datf,  ^^^  ^^^ 
should  be  borne  by  the  aetUed  property,  as  th«  w£li 
oontains  no  direction  to  the  contrary. 

He  cited  hi  re  Lewis ^  Lewis  v.  SmitK  4S  W.  R*  42G, 
[1901]  2  Ch,  176  ;  In  re  Duke  of  St.  Albmns,  /.aier  ▼, 
Duke  of  SL  Mbans,  49  W.  R*  74,  [1900]  2  Ch.  S73; 
In  re  Maryon  Wilson. 

Cur*  oih,  vidL 

Jan,  26,— SwDTTEN  Eady,  J,,  aft^r  stating  tli« 
facts  as  above :  Mrs,  Kelly  contends  that  tJbm 
executors  and  trustees  ought  to  pay  out  of  randiio 
the  settlement  eatate  duty  on  the  £20,000  Vegmof 
and  share  of  residue,  settled  on  her  and  her  issue ;  tlie 
owners  of  the  other  two- thirds  shares  of  twdue 
contend  that  the  duty  must  be  borne  by  the 
property.  Having  regard  to  the  provisions  of  i 
19,  aub*seQtion  1,  of  the  Finance  Act,  1896* 
settlement  e*tate  duty  muat  be  paid  out  of 
legacy  and  share  of  residue,  unless  the  will  cooitaini 
an  expresi  provision  to  the  contrary ;  the  gift  **  free  i>£ 
aU  dutiet"  does  not  apply  tu  the  £20,000  ln^My. 
BeUance  was,  however^  placed  npon  tha  dif^eotloo 
in  the  will  to  pay  '*  testamentary  **  cxpensea  oat  of 
residue,  and  it  was  urged  that  the  case  of  In  ne 
Lcueridfjf,  Spain  v,  Lejoindre^  decided  that  settlemetil 
estate  duty  was  '* eatate"  duty;  and  that  In  rf 
Clemow,  Yeo  v.  ClemfiWi  decided  that  eatate  duty 
was  included  in  a  direction  to  pay  teat  amen  tary 
expeEiies,  and  therefore  that  settlement  estate  daty 
was  a  ''  testamentaty "  expense  and  ought  in  too 
preient  case  to  be  pead  out  of  residue.  It  waa^ 
howeveTj  pointed  out  by  Kekewicb,  J**  in  In  rt 
Clemow,  tkit  estate  duty  upon  personal  property 
takes  the  place  of  probate  duty,  and  In  re  Treowre^ 
Wild  V,  Sianham^  the  same  judge  stated 
that  the  preTioui  dedoion  was  based  solely 
on  the  reasoning  that,  as  payment  of  ettate  ditty 
was  eiaential  to  obtaining  a  grant  of  pcobste,  that 
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dtity  miut  be  coniider^d  as  mnch  a  tfiBt&meut&ry 
exp€<iiAe  &a  any  otber  payment  neoeaaftrily  or  ptoperly 
incurred  by  the  eiecutora  for  that  purpose.  It  ii 
clear  that  probate  duty  was  a  'Heatamentary '^ 
expeDit,  [His  lordibip  cited  Davif^  y.  Fowler,  L.  R. 
16  Eq,  30^.]  On  the  other  hand,  it  ba«  been  held 
that  estate  duty  on  real  estate  !■  not  a  testameot^ry 
expen«e»  as  exeentors  are  not  bound  to  pay  it  in 
order  to  obtain  probate  {In  re  Sharman,  Wright 
Y,  Sharmtin),  Settle meLit^atate  duty  is  not  payable  in 
order  to  obtain  probate,  sub-seotion  2  of  aeotiou  19  of 
the  Finaooe  Act,  1896,  allowiog  in  every  case  six 
monthe  after  death  within  which  it  may  be  paid,  and 
in  my  opinion  it  has  no  analogy  to  probate  duty, 
Then  how  can  settlement  estate  duty  be  considered  a 
'*  testamentary^^  eipecBe?  In  Shurp  y.  Lush  Sir 
Qaof^ge  Jeuiel  said  that  ha  could  not  dislio^isb 
betw^tn  executorship  expenses  and  teBtameDtary 
expefueSj  aud  that  execatorsbip  expetkAas  ware 
oxpeotei  incidental  to  the  proper  performanod  of  the 

■  duty  of  executor,  in  the  same  way  aa  testamentary 
expeoieg  were,  neither  more  or  less.  Alter  buryiog 
the  deoaaaed  the  first  duty  ol  the  executors  is  to  prove 
Ibi  will,  and  formerly  the  probate  duty  was,  and  new 
tfee  estate  duty  on  personal  property  is,  a  payment 
whloh  munt  be  paid  before  probate  can  be  obtained, 
M  it  oaust  be  paid  on  delivering  the  Int^id  Bevenne 
a^iaTit  or  affidavit  made  for  probate;  the  settle- 
ment eat  ate  duty  ia  not  then  payable,  although  the 
execator  is  accountable  for  it»  and  he  must  accord* 
ingly  see  that  it  is  paid  before  parting  with  the  legacy 
or  share  of  residne  or  assenting  to  the  bequest  i  but 
in  like  manneir  the  executor  is  acconntable  for  and 
liable  to  pay  legacy  duty  on  retaining  or  paying 
legaciet,  and  certainly  it  cannot  ba  contended  that  a 
diraotlon  in  &  will  to  pay  **  teatftmentary  *'  expenses 
would  estend  to  legacy  duty  on  legacies  not  other- 
wise expressed  to  be  given  free  of  legacy  duty.  In 
In  nc  Lem^j  LiwU  v.  Stniihf  it  was  held  that 
a  direotion  in  a  wiU  to  pay  **  testamentary 
ez|>eiues  Induding  all  dnties  payable  by  law 
out  of  my  ©atate,"  did  not  inolude  settlement 
eal«te  doty  ;  again,  in  /n  re  Duke  of  SL 
Aihint^  [Aider  v.  Dukt  of  SL  Albamt  where 
the  wdl  contained  a  direotton  to  pay  funeral  and 
testamentary  expenses  and  debts*  legacies,  and 
annmttes  out  of  residue,  and  charged  the  real  estate 
with  any  deficiency,  it  was  held  by  Stirling,  J.,  that 
the  settlement  estate  duty  on  certain  contingent 
legsotee  which  were  to  be  treated  as  settled  musG  be 
borne  by  the  legate ei  in  accordance  with  In  re  Maryon 
Wihon.  In  my  judgment,  a  direction  to  pay  testa- 
mentary' expenaei  does  not  extend  to  settlement  estate 
duty,  and  therefore  the  will  in  qaestion  does  not  con- 
tain any  express  proviaion  within  the  meaoing  of  the 
Finance  Act,  lSfl6,  s,  la,  sub-section  1.  The  duty 
f  most  be  borne  by  the  settled  property. 

B         Solicitors,    Sola,    Turner,   it   Eni*jU;    Arthur    H, 


Dec,  15, 


(Lord  Alverstone,  L.CJ.,  and  • 
Lawranoe  and  Kennedy,  J  J.)  ) 

Mqea^  [AppeUant)  ir,  Hathok  (f^eapoudent).  (a,) 

fu lafid  /?< iftn uff —  Tax  on   '* ma U  AtrtHuit'^     A pprrti ti'ce 

— Lad   Qftprtnttced    to   fte   trained   as   ridtntj   groom 

-^ViisiomM  and  Inland  Ikucfiue   Act^  1869  (32  it  33 

Tiri*  c.  14),  4.  19  (3), 

By  an  indtntxive  of  appreniiit9hip  the  respondent 
agrtml  to  teach  B.  to  be  a  riding  groom.     The  term  qf 

(a,)  Beported  by  B.  G.  Btillwbll,  ^aq*.  Barrister- 

at- Law. 


ihe  eofdrad  tvm  ieven  tfmr§*  Tht  respondmd  nnd^fkmk 
to  find  Be  in  dathingi  fiiod  and  lodging,  and  to  pay  Him 
certain  wages ^  and  B*  undertook  to  obey  all  law/nl ordira 
given  him  by  the  reBpondent.  B,  ^uaA  emjaged  fur  thft 
grtattr  pofrtion  of  tach  day  in  the  per/orfnauce  of  dtttiu 
whi^h  wQuld^  if  he  loere  merely  en<jaged  otherwise  than 
nttdtr  the  »aid  contract,  rendtra  licence  nectamry  for  him 
a$  a  ma-e  servant*  An  inforTnation  undtr  iection  19, 
sttb-seHitiH  3,  of  the  CnstojM  and  Inland  Bevenue 
Act,  186&,  woM  preferred  by  the  appdhmi  againtt  the 
respondent  for  employing  B,  Gi  a  male  ^itrriHint  without 
taking  oiU  a  tit^nee^  The  magii^trate$  diemi^sed  the 
information^  being  of  opinion  that  the  contract  W€t4  one 
of  appretdiceshipt  and  that  I(.  tvas  an  apprentice  and 
not  a  male  servant  mthin  the  Act* 

IMdt  that  the  decision  of  the  magistraiee  njos  rights 
and  that  the  words  of  the  Ad  were  not  sajkient  to  bring 
the  case  within  it. 

This  was  a  case  stated  by  justices  sitting  at  New- 
marhet^  in  the  county  of  BotTL^lk, 

On  the  27  th  of  February,  1903,  an  informal  ion  was 
preferred  by  the  appellant,  an  Inland  Revenue  officer, 
under  32  &  33  Yict.  c.  14,  against  the  respondenti  for 
that  he  on  the  22nd  of  January,  1$)03,  at  Newmarket 
did  employ  without  a  licence  a  certain  male  servant 
for  the  employing  of  whom  a  licence  was  required 
by  the  statute* 

At  the  hearing  of  the  tuformatlon  no  witueises  were 
called,  but  the  case  was  argued  upon  the  following 
admiaaiont : 

L  That  the  person  described  in  the  information  at 
a  male  servant  was  one  Thomas  Baldwin. 

2.  That  the  said  Baldwin  was  bound  to  the 
respondent  for  a  period  of  seven  years  under  a 
contract  dated  the  2ath  of  May,  1897,  of  which  a 
copy  was  annexed  io  and  formed  part  of  the  case, 

3.  That  the  said  Baldwin  was  engaged  for  the 
greater  portion  of  each  day  in  the  performance  of 
duties  which  would,  if  he  were  merely  engaged  other  - 
wise  thau  under  the  aforesaid  contract,  render  a 
lioence  necessary  for  him  as  a  male  servant. 

4«  That  the  terms  and  covenants  of  the  contraot 
had  lince  the  25th  of  May,  1897,  been  fdth fully  and 
honestly  carried  out  and  fulfilled  by  the  parties 
thereto  respectively, 

5.  That  the  respondent  was  the  employer  of  the 
person  above  mentioned. 

The  contract  was  an  ordinary  apprenticeship  con-* 
tract,  whereby,  in  consideration  of  the  covenanta  and 
agreements  therein  contained^  Baldwin,  the  apprentice, 
bound  himself  to  serve  his  master,  Alfred  Hay  hoe, 
a  trainer  of  horses^  from  the  2jth  of  May,  WJl,  for 
the  term  of  seven  years,  and  the  master  agreed  that 
during  such  period  he  would  teach  aud  instruct  the 
apprentice  in  the  arts  of  a  training  groom  and  of 
riding,  and  would  provide  Mm  with  food  and  lodging, 
and  pay  him  certain  stated  wages  during  the  last  five 
years  of  the  term,  and  also  would  pay  tie  apprentice 
one-half  of  any  moneys  which  should  be  received  by 
the  master  for  fees  earned  by  the  riding  of  the 
apprentioe  in  races  or  trials,  after  deducting  a  pro- 
portionate share  of  the  expcnies  (if  any)  that  might 
be  incurred  in  eolleoting  tbe  same. 

Upon  behalf  of  the  appellant  it  was  contended  that 
the  contract  had  for  its  main  aud  primary,  if  not  for 
its  sole  object,  the  hiring  and  service  of  Baldwin  and 
not  his  teaching*  and  consequently  that  Baldwin  was 
a  male  servant  within  the  meaning  of  the  statute  and 
not  an  apprentice,  and  that  even  if  the  contract  was 
an  indenture  of  apprenticeship,  Baldwin  was  a  male 
servant  within  the  meaning  of  the  statute. 

On  behalf  of  the  respondent  it  was  contended  that 
the  contract  was  an  indenture  of  apprenticeship,  and 
that  Baldwin  was  an  apprentice  and  not  a  male 
servant  within  the  meaning  of  the  statute. 
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The  magiairaies  fau&d  &a  a  faot  that  the  ccm tract 
was  one  of  apprenticeship,  and  were  of  opinion  that 
Baldwin  was  Dot  a  servant  within  the  meaniDg  of  the 
statute,  but  an  appreutioe,  and  thej  aaGordiogl^  dis- 
missed  the  inform  aiion* 

The  qneatioa  for  the  opinion  of  the  court  was 
whether  npon  the  above  facts  the  magistratas  had 
00  me  to  a  ootrect  determiuation  in  point  of  law. 

The  Cuitoms  and  Inland  Eevenue  Act,  1869,  by 
section  18,  enacts  that  an  annual  tax  of  iifCeen 
shillings  shall  h«  pUd  for  "  every  male  servant.*' 

By  section  19(3)  it  is  j^rovided  that  **the  term 
*  male  servant '  means  and  includes  any  male  lervant 
employed  either  wholly  or  partially  in  any  of  the 
following  capacities ;  that  is  to  say  *  ,  /  groom, 
postillion^  Btahle-boy,  or  helper  in  the  stables  •  .  ,  '* 
The  word  "apprentice'*  does  not  appear  in  this 
lub-ieotion. 

Sir  E.  Car&on,  8.0.  (S.  A.  T,  EowlaU  with  him), 
for  the  appeUant. — The  queation  in  this  case  is 
whether  this  boy  is  a  servant  within  the  definition 
in  the  CastoniB  and  Inland  Be  venue  Act,  1869,  which 
enacti  that  an  annual  tax  shall  be  paid  for  *'  every 
male  servant,"  Section  19  (3)  defines  the  expression 
'*  male  servant  **  as  including  any  male  servant 
employed  wholly  or  partially  as,  inter  aiiut  groom, 
stable-boyt  or  helper  in  stables.  This  boy,  it  is 
admitted,  was  engaged  the  greater  portion  of  the  day 
in  dnties  which,  if  he  were  engaged  otherwise  than 
under  this  lion tract,  would  render  a  lioence  netjessary. 
Therefore  we  have  it  that  he  was  performing  the 
dutieiB  of  a  stable-boy,  and  he  therefore  comes  within 
the  definition  of  **  male  servant**  [Lord  AiVERaroNE, 
L,O.J,— Does  this  Act  refer  to  apprenticea  at  all  ?] 
No,  not  at  all*  By  the  contract  it  is  agreed  that  the 
boy  ahaU  serve  his  master  faith  fully  and  obey  aU  his 
lawful  commands  whenever  required,  and  under  the 
contract  he  did  stable-boy's  worit  and  received  wages 
for  doing  that  work,  It  cannot  make  any  difiFerence 
if,  in  addition  to  acting  as  a  servant  to  hia  master,  he 
is  apprenticed  to  him  and  is  doing  the  work  in 
order  to  learn  his  busineaa.  He  is  still  a  servant* 
The  history  of  the  previoas  Acts  relating  to  apprentices 
Bbows  that  they  were  treated  as  servaDts,  and  they 
were  specially  mentioned  therein.  The  present  Act 
is  the  first  one  in  which  apprentices  are  not  mentioned. 
They  were  mentioned  in  the  prior  Acta  to  avoid  their 
coming  under  an  exemption  as  regards  servants  ia 
trades  or  callinga  by  which  the  master  got  his 
living ;  when  that  genial  exemption  was  dropped  it 
became  unnecesiary  to  mention  the  word  apprentice. 

He  referred  to  17  Geo.  3,  o*  3@,  a&  2  and  4;  2! 
Geo,  3,  c,  31 ;  25  Geo,  3,  o.  43 ;  38  Geo.  3,  c,  41 ;  42 
Geo.  3,  0,  37;  and  43  Geo,  3,  c,  161,  Schedule  C, 
T.  4. 

ScoU-Fox,  KM.  {HodgBm  with  him),  for  the 
respondent— Looking  at  the  Act  of  1869  alone,  one 
aaka  oneself  for  what  purpose  the  word  "  servant  "  is 
put  in  if  it  ia  intended  to  hftve  no  meaniDg  bsyond 
that  of  the  word  '» pertoo/'  The  earlier  Acts  referred 
to  taxed  all  sorts  of  persons,  but  generally  excluded 
traders.  The  scope  of  recent  legislation  is  to  tax 
merely  seTvanta  who  are  appendages  of  an  establish- 
ment. The  tax  is  a  tax  merely  upon  servants,  and 
not  a  tax  upon  apprenticeai  First,  the  man  must  be 
a  servant,  and,  next,  he  must  perform  the  duties 
which  are  enumerated  in  section  19  (3),  or  similar 
dtttieBj  by  whatever  name  he  may  he  called ;  that 
is  to  say,  if  he  does  the  duties  of  a  footman,  and 
if  he  is  also  a  servant,  you  will  not  excuse  him 
by  calling  him  a  private  aecretary*  He  must 
Erst  of  all,  however,  be  a  servant.  There  is  in 
the  statutes  a  distinction  between  '*  person  *'  and 
<' servant,"  and  where  a  statute  means  to  include 


"  apprentioes ''  it  uses  the  word  *' person.*'  In  the 
preaent  case  the  boy  ia  an  apprentice  and  not  a 
servants  The  main  object  of  the  contract  in  this 
case  ia  that  the  boy  shall  receive  instruction ;  the 
definition  of  an  apprentic«<Bhip  contract  is  that  the 
main  object  of  it  is  that  one  patty  is  to  teach  and  the 
other  to  leitrn.  The  justiceit  have  found  as  a  fact» 
having  regard  to  the  contention  before  them  on  he* 
half  of  the  appellant,  that  the  pnmiiry  or  sole  object 
of  the  contract  was  the  hiring  and  service  of  the  Doy> 
that  this  contract  was  an  apprenticeship  oont raet. 
The  only  way  a  person  can  be  taught  a  trade  is  by 
hia  doing  the  work  of  that  trade  under  the  dirdotioi^ 
of  his  master.  The  meaniag  of  the  word  '^  servant  *' 
in  the  statute  is  the  ordinnry  meaning  of  the  word 
*'  servant "  in  the  English  language.  If  a  man  b« 
asked  "how  many  aerrants *'  he  keeps ^  that  tnaarts 
servants  whose  busiaess  it  ii  to  serve  him,  and  not 
persons  toward  i  whom  he  has  a  daty  of  teaching. 
[Lord  Alvkhstoiti!,  L.CJ*  :  Has  this  point  neT«r 
arisen  before  P]  No ;  oartainly  not  since  the  Act  of 
1869, 

Sir  E,  CarsoTtt  S.G^t  replied, 

Lord  Alteestone,  L.O.J. — The  facts  in  thiicaae,  I 
tbinkf  are  not  snffieient  to  bring  ttnep^^rticular  smphityee 
within  the  taxing  Ant.  I  think  it  is  at  any  rate  a  whole- 
some principlef  which  baa  often  been  reoognized.  that 
taxing  Acts  must  be  distinct  and  fairly  reasonably 
clear  as  to  what  objects  are  intended  to  be  taxed.  I 
oonfflia  the  general  impression  produced  upon  m^  liy 
the  earlier  statutes  was  that  they  did  think  il 
necessary  to  insert  provisions  to  bring  apprentloea 
within  an  enumeration  of  servants  praotioally 
Identical  with  this.  For  iastance,  one  ol  the  aarlier 
Acts  says  :  "  The  aforesaid  dutiei  shall  extend  to 
apprentices  other  than  apprentices  who  were  com* 
pulBorily  forced  upon  the  masters*"  Therefore,  so 
far  aa  the  earlier  legislation  helps  us  at  all — and  I  do 
not  think  it  helps  ua  very  much — I  think  it  do6«  not 
asaist  the  contention  of  the  BoHdtor- General,  for  th« 
Crowna_  If  we  look  at  the  statute  16  &  17  Viet*  c*  90, 
whi<jh  is  practically  the  same  for  this  purpoee  mm 
32  &  33  Yict  0.  14,  I  think  there  was  a  reaaon  4btr 
using  the  word  **  servant,"  and  that  uoder  ocdinarj 
circumstances  th(«  person  to  be  taxed  wai  to  ha^^  th« 
relation  of  servant  to  the  master.  That  is  not  con* 
ol  naive,  because,  as  the  Solicitor -General  has  properly 
pointed  out,  though  he  may  be  called  by  atio*har 
name*  yet,  if  he  does  wholly  or  partially  perform 
thoac  duties,  he  may  still  come  within  the  wofd 
**  servant."  That,  I  think,  leads  one  to  the  final 
point  as  to  what  this  contract  was,  A  contract  sucb 
as  this,  is  not  neceasary  for  the  mere  hiriog  of  m 
groom,  and  I  think,  in  all  probability,  although  the 
Sclioitor ^General  said  the  contract  was  in  the  intefvit 
of  the  trainer— -so  that  the  lad  might  not  go  aw«y  if 
he  became  a  good  rider — there  is  quite  as  mnoh  to  bo 
said  on  the  other  side  that  it  is  in  the  interest  of  Hie 
lad  ao  that  be  may  be  kept  a  sufficient  time  to  <^nahle 
him  to  learn  his  work  properly  if  he  turns  out  slofr  lo 
learn  or  not  iudust^ous,  I  think  the  way  tba 
magistrates  have  put  it  is  right  (although^  I  fukder- 
stand,  they  had  no  evidence  before  them),  that  th#j 
regard  this  contract  as  a  contract  of  appr^ntiOttbicK 
meaning  tbst  the  real  object  was  a  contract  that  the 
boy  should  be  taught  to  be  a  riding  groom,  and  not 
merely  to  be  a  stable-boy  and  employed  aa  a  atable- 
h^j  for  seven  jesn.  That  being  so,  I  think  the 
decision  is  right,  and  that  the  words  of  the  taxiuf^ 
Act  are  not  sufficient  to  bring  the  boy  employed  nnd^ 
this  agreement  within  the  charging  section  aimpty 
because  in  the  ordinary  course  of  his  training  he  doott 
what  he  muet  do  in  order  to  learn  hii  busin^sf — 
namely,  perform  the  dutiei  of  a  groom  for  a  ooa^ 


VoLUX.         t!^b,i3,imi  THE  WEEKLY  REPORTER. 


2^3 


High  Court. 


COOFEE  V,  HAWKIHS. 


High  Coubt. 


mderable  part  of  the  day.      I  therefore  tMak  the 
appeal  ought  to  be  dkal Lowed* 

XtAWRAKdj  J, — ^I  agree. 

SE^fNSDY,  J, — I  Bgree^  It  Beema  to  me  on  the 
whole,  in  Gooitniini^  f  hla  taxing  Act,  the  onn tract  of 
apprentiottiUsip  may  not  impnvp^rjy  bB  relied  cpuu  at 
supporting  the  decision  of  the  magitttrat^i. 

"Yvu  have  to  fiod  a  person  wbo  is  a  male  who  is 
doing  certaia  dasMei  nf  work  and  oertainlj  doing 
tiiat  work  as  a  aerrant  to  a  maater^  in  otder  to  brio g 
hitn  within  the  Aot.  Now,  i apposing  one  aska  an 
appreotioe  whether  he  ia  doi^g  go»  he  would  tay, 
*'I  am  not  a  aerrant,  I  atn  an  apprentioe." 
Ha  would  not  mf»an  that  as  ao  apprentice  he 
nny  not  he  doing  thii  ciaas  of  work  to  a  certain 
estcEQt,  hot  he  would  mean  that  hia  relatiooship 
to  hia  employer  is  one  of  appreniicfship  and  not 
of  serrioe^  carryiog  with  it  apecial  incidents,  and  as 
a  particular  and  dktinctive  inoident  that  of  being  en- 
titled to  educ*tioD^  aa  well  as  to  bourd  or  wages 
whJoh  a  maiter  pays  hta  s^rrMnt  Unless  the  Acit 
makei  it  dear  tbat  it  not  merely  ioclndes  a  male 
person  who  is  employed  in  these  Gap^citiea,  but  also 
indudev  a  person  who  is  an  apprendae  as  diatingaiehed 
from  a  servant  in  the  nature  of  tbe  eoutract  between 
tneep,  I  thmk  it  fiais  to  Id  elude  persons  in  the  poaitlon 
of  ttus  }Oiiog  man  in  this  case. 

Appeal  dumisied  with  costs, 

Soliottor  fOT  the  appallant,  Solm&or  to  Inland 
Metfenue. 

Solidtors  for  respondent,  Rustont  Clark,  ^  Ruiion* 
iot  A*  M*  d^  At.  A.  Euitont  Newmarket, 


(Lord  Akerstone.  L.C.J,,  and  }         July  17,  l&Oa, 
WillBandChannell,  JJ.}       J 

OooFfiR  V.  HawKISS.  (a*) 

Crown  — FrtH)ga  live —High  wuys — ZkKwmof  lu«a — Bpted  of 
^LocmtudivM  Act,  1865  (28  tt  29  VkL  c,  83),  s.  4, 

The  Or^um  ia  not  bound  hj  an  Act  of  Parliament ^ 
m^^9  U  u  expressly  or  by  necessart/  im^UcaUtm  TUtmed 
ther9*n. 

Meld,  that  a  drimr  t>f  a  hmmoUve  hehnging  to  ih^ 
Ormmt^  and  acting  under  the  orders  of  ths  Crown t 
lAu  Tiot  subject  to  the  Locomotives  Act^  1865,  and  tooi  not 
liahle  to  a  penalty  for  txc^ding  tfie  rats  of  spe^Jkeed  by 
section  4. 

Case  stated  by  fire  juttioet  of  the  petty  sessional 
diviston  of  Odiham,  in  the  county  of  Southampton, 

The  appellant  appeared  before  the  justice  a  sitting 
at  Alderahot  within  the  said  diviiion  on  the 
12th  of  March,  1903,  on  an  information  latd  by 
the  respoadent  charging  that  he,  on  the  26th  of 
FebruM7*  1903,  did  unlawfully  drive  a  certain  looo- 
motive  propelled  by  steam  alotig  a  certain  public 
highway  thctre  situated^^ — to  wit^  Wt^Uioffton- avenue — 
at  a  greater  speed  than  two  mDei  an  hour^to  wit.  at 
a  speed  of  about  three  miles  an  hour,  oontrafy  to  sec- 
tion 4  of  tue  Locomotives  Act,  la65  (28  &  29  Viot*  c, 
83), 

The  following  facta  were  proTsd  or  admitted  before 
the  magLitratea  : 

The  appellant  wai  a  dvilian  and  had  for  six  and 
a-half  years  been,  and  then  was,  employed  and  paid 
by  his  Majesty's  Secretary  of  State  for  the  War 
Department  on  bdialf    of   his    Majesty,    with   the 

(a.)  Bepodfted  by  Alah  Hogg,  Esq.,  Barrister-at- 
Law. 


rating  of  leading  engine  driver*  The  respondent 
was  a  superintendeut  of  poliee  la  tbe  Hampshire  con- 
stabulary afation^d  at  Ald^rshot. 

On  the  26th  of  February,  1903,  at  about  5.30,  the 
appellant  wai  driving  a  iGcomotive  with  one  truck 
attached  along  W^ltingtDn -avenue,  in  the  town  of 
Afd^rshot,  at  a  speed  of  ov^r  thr^e  miles  an  hour. 

The  lociuiotiva  was  th«^  property  of  his  Majeaty^  and 
appellant  was  driving  the  locomotive  in  the  course  of 
his  duty  as  such  aervaut  ai  aforesaid,  at»d  in 
acoordance  with  the  inatru  itiona  of  his  superior  officer, 
the  coal  in  the  truck  being  required  for  ute  that  nijj^ht 
in  the  balloon  factory.  If  the  appellant  and  the 
J oco motive  were  subject  to  the  pfoviiioni  of  seotion 
4  of  the  Loeomotives  Act,  1 355«  then  the  appellant 
was  guilty  of  an  offence  uoder  that  section.  It  waa 
D>n tended  on  behalf  of  the  appellant  that  the  said 
seotion  did  not  apply  to  the  appellant  as  being  a 
aervant  of  the  Crown,  or  to  the  looomotiva  as  being 
thd  property  of  his  Majesty  and  being  driven  in 
manner  aforesaid  in  the  service  of  his  Majesty. 

The  juaUc^s  were  of  opinion  tha*;  the  section 
applied  to  the  appellant  and  the  looomotive^  and 
convicted  the  appellant. 

Tfae  qu*4stiou  of  law  for  the  opinion  of  the  court 
w#s  wh*?ther  upon  tha  fa^its  state i  above  the  juittcea 
o light  to  have  acquitted  the  appellants 

Sir  E.  Carson,  S.G.  {Rowlatt  with  hiui)^  for  the 
appeUanti—^Tbe  magistrates  oam^  t  >  a  wroag  decision. 
Unless  there  is  express  mention  of  the  Cr  jwn  in  the 
Act  of  Parliament  it  is  not  bound  hv  it. 

H«  dted  E,  v,  Ci>oper,  3  T.  R.  46  -  Somsey  Urban 
Di$trici  Comicil^,  Hennell,  50  W*  E,  521.  [1902]  2  K.  B* 
73  ;  Gorton  Local  Bftard  v.  Prison  CommiBsioners* 

*  Goaroif  Looai.  Bdihi)  of  Hkalth  (Appa  )  v. 

FaifiOH  CoiCMiBSiOFafiB  (Re«pa;). 

(Before  DiY  and  Willi,  JJ..  June  17,  1&S70 

Cass  ststed  by  the  stipe iidia,fy  magLstifiLte  for  M^ncheatsr, 
raifling  the  queitioa  whether  tbe  reapoudeuts,  wao  were  tin 
Priaon  CammiaaiQner?,  were  bound  to  coufurm  to  a  bye -law 
which  had  hoan  oiELde  bj  the  lc»cai  authdrity  of  the  district  of 
Dorton,  wkidi  W:i^  a  Huburb  of  ManchfiBtar. 

Previouaiy  to  tho  year  IH77  the  cor  potation  of  MiUflhastar, 
as  a  priaoo  autbority,  hid  bought  a  plot  of  taad  aud  bofors 
1877  a  prifloa  wa«  erected  on  the  plot  which,  howev^,  did  not 
corec  the  whole  plot. 

Under  and  by  virtue  of  section  5  of  the  PriMOu  Act,  IS77,  ths 
prison  w^  trauiffcrred  to  aud  vested  in  oub  of  the  prinmpal 
Becretaries  of  State,  but  the  le^al  estate  therein,  by  Tirtue  of 
Motion  \%  of  the  Act,  wni  to  be  d^heened  to  ba  vssted  ia  the 
Prkan  Gotatamsioiien  atid  not  In  the  Sacretary  nt  State,  but  to 
be  diiposed  of  by  such  commissionerg  in  inch  mode  at  the 
Secretary  of  State  with  the  ixtnsent  of  the  Treainry  might 
direct. 

By  an  agreement  under  aeal  in  April,  1B8;0,  the  oor[K>ra.tion 
{ffittr  a/i(t J  panted  atid  confirmed  certaLn  rights  and  privitegei 
to  the  Prison  Commissioaers  and  defiaed  the  \\m\ts  of  iha 
prisoa. 

The  plot  of  Land  waa  within  the  diitriot  of  the  Gortea  Local 
Board,  whidi  was  doly  Inooiporated  purauant  to  the  Fnbbc 
Health  Acts.  The  bye -laws  of  the  local  board  were  made 
nnder  the  po^en  conf erred  by  the  Local  GoTeroment  Act, 
IKiSj  BTid  had  been  duly  oertLfied  and  approved  ptirsaaat  to 
the  provinioiis  thereof. 

Otie  ot  the  bye-laws  (No.  2())  provided  that  '*  Xo  new  houne 
ahoJ]  be  oooapied  until  ttie  honAe  dralEiage  hu  been  made  and 
completed,  nor  untit  sutih  house  ^aa  been  cnrdtied  by  the  local 
board  or  thtir  officsr  anthorized  to  give  snch  certincate  after 
etii miration  to  be  in  eveiy  respect  fit  for  human  habitatioa  in 
bis  Of  thdi"  opmlon  **  \  and  by  another  bye-kw  a  penaltj  waa 
unpcsed  for  breach  of  the  bje-lawB. 

The  12th  bye -law  contained  an  eatception  aa  foUowa  :  **  The 
foUowiug  bmldiuga  atkd  worki  ehall  be  exempt  from  the  opera- 
tion of  thefie  bye-taW9i  common  gaok,  priBooji,  homee  of 
correction,  and  places  of  coo  tenement  cooneoted  therewith 
and  other  piahhc  buildings  belooging  to  ju«tice!»  of  the  peace." 
In  the  year  1HS6  the  Prison  Commisaiioneni  decided  to  ereot 
two  blocsB  of  hoiu^  with  other  buildmij^  aiid  appurteuanoea  oa 
the  triangular  plot  of  land  capable  of  being  med  as  twen^ 
iBparaie  dwaUinga.  Sech  houBea  were  intended  lor  and  ware 
ujied  u  ^Moera'  qtiarten  for  the  uee  of  the  phsooi  aaid  were 
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COOFEB  V,  HAWKIKS. 


K&H  GOOBT, 


i?wMe;/,  K,a  {G.  W.  RickeiU  with  tim),  for  the 
reipondent*— Where  the  Act  ii  for  the  beoefit  and 
protectiiin  of  the  pabUo  there  is  &  dear  implication 
ihfl  Orown  should  he  bonad* 

He  citel  Homyn's  Digest,  title  Pdrliatnetit,  R,  8  ; 
BnooD'o  Abridgojent,  title  Preio^tive,  E,  5, 

No  reply  was  called  for, 

_  Lord  Ai.T£RaTOirE,  L.C»*r.*-Upon  the  general  ques- 
tion of  when  atatutes  should  or  nhoald  Dot  be  held  to 
bind  the  Gro^i],  I  do  not  think  I  can  add  anything 
to  what  X  said  in  the  H&rmetf  casi^  a  judgment  cou- 
CTured  ia  by  my  brothers  Darlmg  and  GhaHDeUr  and 
in  which  I  tried,  as  far  as  I  could,  to  see  vrhat 
authorities  bore  upon  the  matter  that  were  really  of 
importance.  I  do  not  see  any  reason  to  express  my- 
self diiferently  to  the  way  in  which  I  expressed  myself 
at  p.  81  ([11*02]  2  E.  B.)  in  that  jadgmi*nt»  which  was 
approved  of  by  my  brothers  Darling  and  ChaanelL 

If  it  ihoold  be  thought  necessary  to  report  this 
ease,  I  think  it  is  very  important  that  those  parts  of 
the  judgment  in  the  Gorton  caae  (see  foot* note)  which 
have  been  read— I  mean  the  judgments  of  Day,  J., 
and  my  brother  Wills,  J,— should  be  reported,  because 
I  think  they  are  of  very  great  value  upon  thii  ques- 
tion*    Tbey  prOGaed  upon  rather  different  oon^iilerE- 

oocupied  by  prijou  officers  Xo  pluu  had  heea  submit t^  ti> 
the  local  boiy-d  of  these  oHl  ]iOi«^  quarters  before  the  orection. 
Aft^r  tlkiu^  erection  fh&  \o&>l  board  applied  to  tbe  govoruor  cf 
th*  prison  to  iuspoct  the  o^oer^^  qiiartenj  for  the  purpoi©  of 
ajSQortaiiUn^  iC  tboy  wtsro  fit  for  hiibitation  pursQtkDt  to  the 
2^th  hjB'liiw.  No  inspection  of  these  qimrtwra  by  the  local 
board  had  beBo  made  or  permjtted  to  lie  ms4e  by  the 
govetnor  or  tba  Prison  CaminiBHioners*  Exch  and  alt  of  them 
had  refused  to  Kive  aui^b  petcuia&ioa,  and  detiL»'d  the  right  of 
the  IocaI  board  to  require  compliance  ou  their  part  with  its  bf  e* 
l»ws,  [  Thki  position  of  these  tjuartetB  in  rtjlation  to  tha  priion 
was  then  described  in  the  case  J  Rant  wai  paid  by  the  o filters 
oocupyirj(3f  thd  <iuarrter9,  but  the  amomnt  thereof  was  sometimes 
Exfld  with  refi'j:Bnft&  to  the  amount  of  salary  rs^iTed^  The 
offiiceiB  foi  whom  iia^rters  were  provided  in  than  bonses  weru 
required  b?  the  Pmon  CommiBsionera  to  nside  there  for  the 
belter  dUcharge  of  their  official  dutiM* 

The  local  hoird  took  proceeding-  agiiiast  and  sarooirimKl 
the  Prison  OiraEniSBionerB  for  haviitig  erected  these  houses  t»r 
boildinga  before  obtaininii  a  ocrtthqato  horn  the  local  bo»rii|  as 
required  by  the  26th  bye-]*w. 

'i'^  m-igiatrabB  held  that  the  Prison  CommiAaiofiera  were 
officers  under  the  direct  control  and  a;eting  by  the  autbontj  of 
the  Secretary  of  6tato,  who  represented  tbe  Crown,  and  that 
the  tziangular  plot  of  la.tid,  wae  Tested  or  dcecned  to  be  vested 
in  the  commissionen  for  tb«  purp  wes  of  the  Crown,  and  that, 
as  the  Crown  Wtf  not  named  m  the  Public  Heath  Acts,  tbebye- 
lawi  of  the  looftl  board  did  not  apply.  He  also  found  tbat  the 
triangular  plot  and  the  buij dings  erected  ou  it  formed  part  of 
the  priioa  withm  the  meaning  of  the  FriAou  Act,  Is^i/j,  and  of 
the  rith  of  the  b;«-laws,  and  he  aocordixiglf  diBmiiaed  the 
sumtnoQS. 

The  questions  for  the  opinion  of  the  ootirt  w€r«  (1)  whether 
tbere  was  evidence  that  the  triangular  plot  and  the  buildings 
thereon  foctned  p&rt  of  the  prison  as  dedned  by  the  Prison  Act, 
Wtb,  s.  1,  and  the  Prison  Act,  l»77,  s*  <)(};  (2)  wbether,  the 
land  and  building  l^eiug  vested  in  the  Friion  CommisaionetH 
for  the  use  of  the  Seer  em  ry  of  State  for  public  prisoo  purposes, 
tha  bye 'laws  were  apphcablo  thereto;  and  Qi)  whether,  under 
Ihe  cirqiimstanoes  above  set  forth,  peoaltiea  for  breach  of  the 
bfe-laws  oonld  be  enforoed  against  the  Prison  Gommifliionerat 
Chmk^t  Q.C^t  and  H^^fwrnff^  for  the  appellunti. 
The  Amrnfftf-Qsntrai  (5*r  U' chard  E.  WeUtrr,  Q.€\)  «nd 
Itf  ."s".  if^rufh/^  for  the  respondents. 

The  parts  ot  the  judf^ment  dealing  with  the  question  whether 
the  plot  of  Land  and  the  buUdinga  thereon  formed  part  of  the 
prison  ar«  omitted. 

Day,  J, — This  is  an  appeal  trom  a  deci&ion  of  the  magistrate 
at  Manobester,  who  held,  upon  «  suiii toons  taken  out  by  the 
Gottou  Local  Boiud  agauiat  tbo  Prison  Commissioners,  tb*t 
the  Prison  GommiAionexs  weiv  not  liable  to  a  paoalty  by  reason 
of  their  having  erected  certain  buildings  lor  the  purposes  of 
habitation  without  a  certifioale  from  tbe  oiRcer  of  the  local 
authority  at  Gorton.  The  qtiflib>on  which  ia  raised  upon  this 
appeal  is,  fii-at  of  all^  whelllfir  thaie  buildings,  these  hoiues,  are  a 
|^j9on  or  part  of  th«  prison,  and  thftrftf  ore  within  the  exception 
prof^ded  by  No*  I'i  of  tb&se  local  bye -laws.    And,  secondly,  it 


tions  to  those  which  we  bad  before  tii  in  the  Bormetf 
oMf,  and  I  think  that  they  are  a  very  ?ala»bl«  con- 
tribution to  tb©  law  on  this  matter  if  it  be  ZLOi 
COP  aid  tired  to  be  Hn£Eiqi4>ntly  plain. 

Therefore,  npoa  tbe  general  qneation  of  what 
statutee  do  or  do  oot  bind  the  Crown^  I  do  not 
wi«h  to  add  aiiy thing.  I  do  not  overlook  tbat  whieii 
I  vent  u  red  to  ri^fer  tfi  in  that  panic  alar  ease,  thttt 
there  m^y  be  gi=»neral  provisions  of  a  public  character 
which  may  bind  tbe  Crown;  and  the  point,  if  any 
point  of  OifHcultj  arises,  in  this  case  is  that  which  Mr> 
Eussell  has  contended  for — tbat  seetion  4  of  this  Act^ 
being  a  section  pro  hi  bit  in  i^  the  use  of  a  looomotlTa 
upon  a  road  above  two  miles  an  hour,  must  be  held 
to  be  enacted  for  tbe  public  safety,  and  therefore  the 
object  of  the  Act  heing  to  protect  the  publio,  on 
those  principle  I  to  which  he  hai  referred,  onght  ta 
be  held  to  bind  the  Crown*  Without  in  aoj  waj 
throwlnf^  the  least  donbt  upon  what  I  have  satd  or 
wbat  I  have  eudeavonred  to  repeat,  I  caimot  mjiejf 
regard  such  a  section  m  this  as  coming  within  Ifafti 
category.  If  I  compare  it  with  the  provision  whiA 
wan  the  subject  of  conaideration  in  the  Owion  ottw, 
this  section  seems  to  be  far  less  of  that  charftcCar 
of  section  tban  the  one  then  under  csnsideKm* 
tion — namelj,  that  tbe  building  should  not  be  used 

boa  been  argued  befono  ub  that,  wheth^  these  btuldings  oon- 
$tttuto  a  prison  or  not,  they  are  not  within  the  jurisdi^cni',  tf 
I  nnght  so  tay,  of  the  local  ^ttthorityi,  and  are  not  ersn  within 
the  scope  of  tb^so  byQ'Uws,  liecautie  they  are  not  within  tbe 
proTidijns  of  tbe  Pjbhc  lie^th  Aet^  orwithtn  the  oompetcncse^ 
therefore,  of  the  local  board  under  its  hje-lawa.  Ine  litst 
question  which  hew  been  afgued,  and  the  one  which  X  will  d«al 
witb  first,  is  whether  these  housea  ccnstitnte  a  prison  or  a 
portion  of  a  prison.  [His  lordship  held  upon  thus  point  that 
the  houies  were  in  no  mfnm  part  of  the  prison  within  tbe 
meaning  ot  the  bje-laws ;  and  after  statini;  that  ha  nai  mmlf 
conEidenng  tbo  word  *^  prison  **  within  tbe  maaning  df  tlwva 
bye>]i4WS,  said :  *'  I  am  dearly  of  opinion  that,  haTiag  n^Sfd 
to  tho  situation  of  tbese  houses,  and  the  use  thjiit  is  made 
of  thmc  bouses,  and  tiie  object  of  the  housea,  linf 
onnnot  in  an^  sense  \m  said  to  be  a  prison,  or  part  dl  a 
piison/^  J  So  tar  on  that  point  my  decision  would  be  in  laYonr  of 
the  local  authority ^  and,  if  the  matter  rMstad  there,  I  should  beol 
opmion  that  the  magistrate  had  amred  at  a  wrong  d&dsion,  and 
tbat  bis  dedsion  ougut  to  be  rerersed  But  upon  the  other  poi&l 
I  entertain  a  difFer^mt  opinion ;  I  entertain  the  same  opimon 
tbat  was  onteTtained  by  the  magistrate  iu  refereaiee  to  wbat 
^  tts  argutid  before  hmi.  I  am  cl^ar  that.  baTing  rsfcard  U>  ihM 
second  p<»int|  tha  deciaian  of  the  mag^iatrate  must  be  uptiaSdL 
It  is  clear  to  my  miud  that  th^  is  State  prop^rtT  II  is 
prapertj  belonging  lo  the  ^tate,  and  it  is  proper^,  thenioti, 
Ln  my  judgment,  over  which  the  locsJ  autoonty  i^an  havo  no 
control  whaterer.  It  is  pr  iperty  proTided  by  thm  Cruwn,  if  I 
may  use  tbat  expressioD,  for  the  purpoftc^of  the  Crown,  aadil 
is  orQupled  by  the  servanta  of  the  Ciown,  and,  in  my  ju^nnscit, 
that  property  is  to  ho  entirely  under  the  control  of  the  Urovs, 
and  IB  not  to  be  contruUed  by  h>cal  ambority*  Thens  is  oer* 
tbiuly  in  tbe  Public  HeaJth  Act  no  express  mention  of  (bs 
GrowUf  so  oa  to  bind  tbe  Crown :  and  there  is  eertsinlj  ma 
necefcssxy  implication  tbat  the  Crown  itself  m  to  be  bound,  ta 
the  absenoe  of  exprei^  words  the  Crown  la  not  to  be  hound,  mat 
is  the  ptopertj  of  thu  Urown  to  be  rifTected  except  by  noaeimrf 
implication.  There  are  many  ca^es  m  which  such  unpheaboo 
does  necessarily  ar  iae^  because  otherwise^  the  legishiticm  wnold 
be  umneaniDg  ;  and  to  give  it  meaning  you  axe  obliged  to  ooa* 
sider  that  it  is  intended  to  apply  to  t^  Crown.  That  is  w^ 
1  nucleretwid  fay  •'  neoeosory  unplicalionJ'  Here  the  Crown  It 
not  mentioned,  and  no  neceasojy  implicabon  of  any  Kot 
or  kind  arises;  and  it  is  ^le^  that  the  Cmwn,  Vf^  ito 
offiotsis,  is  quite  competent  to  provide  for  the  saiutuy 
condition  of  tbeee  honsts.  It  is  quite  competent  to  do  ^11  thai 
it  thinks  fii  in  the  matter,  and  the  State  is  not  to  be  oo&troUad 
—that  is,  to  my  mind,  a  matter  of  the  greatest  public  tntsiHt 
—  in  the  dinpi  Bition  of  the  property  entrusted  to  the  3Eali  &f 
State  maDagement,  by  any  local  authority  whatevnr*  I  9m 
dearly  of  ni>tnion  that  on  tbis  second  gtionnd  the  d^oMim  ol 
the  magistra^te  must  be  upheld^  and  the  sppeal  duansBBd. 

WiLLa,  J,— I  am  of  the  same  Opinicm.    I  do  not  thiali  ttfti 
thii  biilLdmg  in  part  of  the  prison.     [HLs  lordship  djsalt  ' 
tliat  iioint,   and  proceeded:]      But   then  oomeu   a  £i^ 
iniporteut  and  far  more  aorious  i|uesbon— namely,  wh 
1  the  bye -laws  were  intended  to  a|^y  at  aU  t<:>  pmpatf  held 
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anles]    propflrly   lutpected   hj  a  sanitarj  authority, 
I  To  my  mind  it  is  quite  obvioaB  when  you  are  de&litig 

■  wi^  m  atatiite  whioh  ^vm  power  to  a  local  authority 
to  makft  bye -la  we  and  regiilatioiifli  and  whioh  llEutta 
tho  spe^  of  theee  locomotiTea  to  two  milea  an  hour, 
tliere  are  maoy  considaratioDa  which  might  make  it 
a  propar  thmg  for  inoh  a  regolatioa  to  be  pjft9a«d 
under  ordinary  circumstauceflf  besidaa  the  paramount 
importaiLoe  of  pubtic  aafety*  Bpai&kicg  only  for  my- 
aelf,  I  do  not  think  that  that  section,  looktag  at  its 
language  and  its  objecti  aud  at  tbf^  p3i«€r  the  loctil 
authoritiea  had  to  vary  it^  can  be  laid  ti:»  be  a  general 
aoacunent  of  the  character  to  which  Mr«  Bu8«ell 
refeirad. 

•  Ttiat  being  m,  what  ara  the  facts  in  this  particular 

CaiAf  I  had  bettor  read  paragraph  o  that  I  may  not 
aoeldeD tally  miistate  them,  or  atutfi  them  in  other 
wocdi  than  the  magistrate  has  found  them.  ''The 
looomotive  lo  driven  by  the  appellant  as  aforeeaid 
wa«  the  property  of  hia  Majesty  and  the  appall vit 
was  dnTiag  the  said  locomotive  in  the  course  of  Ms 
duty  aa  such  aervant " — that  was  as  an  authorized 
dri?er^^**^  and  in  accordanoa  with  the  inatractioiis  of 
his  superior  offioec.'^  Nov,  I  wish  myself  to 
eaiphasi^e  that  wMoh  has  been  pointed  ont  by  the 
learned  Solioitor-Oanaral  in  Im   argument,  that  no 

l<iir  pobiiu  puqiose*  m  tua  mauntsr  iind  umier  t&e  circtinistanc^s 
ttador  whicti  this  proper^  is  held,  wliQiber  by  tli«  Sticr^tary 
of  State  or  by  Hie  PriKin  CommiwiiouQ^,  I  leave  that  atnbigu- 
Otu  purposely,  becsLUBe,  notv^ithBtaudiDg:  Mr^  Wngbt^H  very 
dafimte  •tutement  tliat  they  arc  vest&l  in  the  Ptiboq  Commit* 
poDOiBj  thore  3«^m9  to  mo  to  lie  rr>uin  for  oousi  lemblo  dotibt 
upon  wat  tattttar,  if  it  wore  m&tt^ruii.  Hut  in  nij  jiulgment  it 
s  iiM  malermL  One  han  to  look  nt  tlieaul^fltiLnco  at  tho  thing  ; 
iBd,  whether  the  Isg^  etitatQ  h^  in  th»  Frisua  Cismmii^^iofier]! 
or  iu  the  Set^retary  of  Stiite,  it  ia  elear  thiiit  thif*  it  i!roi>erti,f  of 
the  Crown  in  tJie  wps*  ia  which  ttut  oxpr^wion  hds  always 
hiMXi  used  whea  c|urstioiiK  of  lb  is  kicid  hflbc  ils  to  rateabiUty  of 
propfrty,  or  a*  to  othpr  inciil^Jiita  iiad  bordens  upou  property 
in  r«i|>ect  of  which  thu  Uruwn  miiy  rUiiii  fixetnption  becaiiae  it 
IH  the  CrovsTi.  And  it  seems  t<>  me  clettr  that  it  ii  property 
which  ii  held  by  either  the  Secretiirj"  of  State  or  the  Vnaoa 
ConuDUHOnerii  as  State  pr^pi^rty,  and  in  i^iot  sertiie  it 
IB  Crown  property*  It  is  property  held  iiiid  admintatered 
by  thfi  Crowii  for  the  flervice  of  the  public.  In  my 
judgment,  howerer  iinxioua  one  m&j  nataraljy  be,  and 
ou^t  to  l^ie,  to  COD  Hoe  the  appUcJitaon  of  the  prerugatiTe 
WitJiia  its  legitimate  lien  its,  it  aeemi  to  ma  that  it  is  cl^tar,  from 
anl^iOTity  and  from  pnticsipl^s  wbii  h  are  cstabUahed  be3'Oiid  all 
«a.Til  and  dispute,  tbat  tbe  Crown  ih  not  bound,  tmleas  it  i,-; 
esiprtiily  or  by  neeeflAary  implication  named  ;  and,  of  Qourte^ 
neoeiiuy  implication  is  exactly  the  sai^e  thing  vm  beiog 
espre»Mly  named,  «xoept  ia  tlie  mode  of  expression.  It  comes 
to  the  same  thing  and  efteeta  the  same  end  ae  the  expresa 
mention  o£  the  Croirii.  How  &m  it  he  said  here  that  there  is 
a  aolMWuy  implication  of  the  Croim  beiog  bound  f  It  is  not 
neceaiiiyi  aa  it  secuu  to  me,  for  the  very  purpoeesof  the  pubhe 
health  and  public  good,  which  are  intended  to  he  aetred  by  the 
I*uhlic  Hailth  Act,  that  tliis  jurifldictiori  should  be  Tested  in 
the  local  board.  In  the  year  \m'>  aubatantially  th« same  Ugm- 
lation  with  regard  to  the  posaibiUty  of  the  enactment  of  bye  ^  laws 
by  local  bo:i;ds  wnt  m  existence,  and  in  the  year  lSt>,'»  wi&s 
paoed  this  Prison  Act,  which  enacti,  amongit  other  tbiogs,  by 
■action  36,  that  the  Secretuy  of  State  '•  may  api>rovt  of  tht 
plans  aubmittiid  tj  him  with  or  without  mooific^itioii,  or  mmy 
Si^pprove  of  the  same*'*  And  there  is  no  doubt  that  the 
subject- matter  to  which  tbeai^  pbui5  may  relate  i^  Inrge  enough 
to  oover  sach  buddtnii^  na  theae.  There  is,  therefore  ^  a  gre.it, 
high,  and  roiponsible  oFfioer  of  Stale  in  whom  U  vested  th^ 
diflcretion  of  approving  or  disapproving  of  such  plauf ,  ^nd  in 
whom  woAt^eatf.'d  that  discretion  at  a  time  when  these  bye-tawSj 
Kod  many  other  bye-lawei  of  a  BimiW  ebaracler,  must  have 
boea  m  lOfoe  oader  the  Local  Govern  ment  dct  ul  1858.  Can 
anybody  nmpose  that  it  wai  tnteoded  tlr%t  the  approval  of  th^ 
gecr^ti^  Of  ZState  ahoald  not  be  effectual,  and  that  becaoio  the 
l$eH»  m  qti&  was  situated  within  the  area  of  the  jurisdiction 
of  m  local  board,  although  the  Bocretary  of  State  approved 
th£»  planSf  the  plauB  which  be  apprDV<;d  qI  should  not  be 
followed  ont.  It  »«em£  to  me  somethLng  like  an  abeurdity  to 
fluppoae  suieh  a  thins;,  and  there  is  cert^uly  aa  much  reason  in 
suppoeirig  that  the  Logialature  would  gSve  credit  to  th«  Secre* 
lary  at  State  that  he  would  do  his  duty  and  wotild  see  t}mt  the 
gieat  tnt^rei^td  of  the  health  of  the  pablie  were  regarded,  us  In 
pipposiiig  th^t  the  local  boanl  in  each  district  would  do  its  I 


question  of  Bttiaanoe  aria^s  here,  no  qtieetioa  of  aoy^ 
thing  being  done  which  wai  ntineuefliary,  and  no 
question  of  an  iudividtial  act  by  the  driver  apart 
from  the  performance  of  hia  duty  as  a  servant  of  the 
Crown*  using  the  property  of  the  Crown  and 
under  the  direction  of  the  Crown,  Therefore 
the  personal  el  foment  of  what  a  man  may  be 
charged  with,  either  civilly  or  crimjn*lly,  in  conae- 
quebce  of  hia  own  conduct,  in  my  opinion  cannot  be 
justly  and  properly  raised  in  this  case,  which  I  tbiuk 
has  been  most  fairly  argued  by  Mr.  RusselL  He  doet 
contend  that,  in  order  to  justify  the  conviotion  there 
must  be  a  prohibition  against  the  use  of  a  looomotiTe 
by  anybodyt  includiDg  the  Crown  authorities,  and  a 
locotnotive  belonging  to  the  Crown,  at  a  speed  above 
two  milee  an  hour»  If  that  is  the  proposition,  I 
think  that  this  statute  is  not  one  which  binds  the 
Crown;  and  that,  in  a  case  which  negatives  any 
suggestion  of  individual  conduct  coastituting  the 
ofFeuoe,  which  solely  conies  before  us  with  reference 
to  the  use  of  a  Crown  locomotive  by  a  Crown  servant 
in  the  performance  of  military  duties,  as  being  a 
breach  of  the  statute,  we  ought  to  hold  that  the 
section  does  not  prohibit  that  act  and  does  not  bind 
the  Crown  in  that  sense. 

I  think  it  is  not  necesaary  to  say  at  leugth^   but  it 


duty.  Tins  protection  of  the  piibhc  ia  as  complete  and  m 
effectcial  under  the  approval  or  di»ii]ipToV8d  of  ih^  i^ecretary  of 
State  as  it  would  be  under  the  jipproval  or  disapproval  of  the 
local  baand.  That  was  the  atate  of  things  do¥™  to  iHliK  Xn 
IS 7 3  the  present  Publlo  Health  Act  was  passed,  and  tbat 
repealed  afl  the  prior  legislation  It  may  be  true  that  Itgiila- 
tiorn  look,  in  a  certain  sense^  a  fresb  depaiitire  m  point  of  form 
from  that  i»eriod ;  bvit  can  anyt>ody,  who  is  familiar  with  the 
Gonne  of  legislation  and  the  history  of  these  PnhUc  Health 
Acts,  sappove  that,  aim;4y  becsuse  the  Act  of  IBJtl  i« 
iubseq^uent  to  the  Priaoo  Act  of  1865,  it  was  intended 
tbut  there  should  be  any  chmige  wrought  in  the  offet't  of  Wis- 
Ijitiou  in  tbiB  rsapect  ?  It  aetjuis  to  mo  to  be  quite  iDipuflsiblet 
and  it  seems  to  me  that  the  Public  HeaM  Atii  of  1ST5  leaves 
(latouchod  this  prior  Isgialatiou  apnlicabb  to  prison  i  in  general ; 
and  although  tbis  place  was  not  popufarly  a  prison,  jet  it 
certainly  was,  under  the  Prisou  Act  of  lNt>5»  a  pris^iti  suhject  to 
the  proriwoua  of  that  Act ;  and  it  seems  to  me  that  it  is  ini  - 
possible  to  aappose  that  it  was  iiit«nded  to  take  away  from  tlie 
:fecretary  of  State  that  jorisdiction  wbich  he  bad  ttefora,  finally 
and  autburitatiTely  and  ©ffoctiially,  to  appr«jve,  if  he  chose^  of 
the  plans  wbich  w* re  to  be  Btibmjtted  to  bira  It  ts  wug^ested 
by  Mr.  Cbrjrk^a,  andooo  was  njitur^illy  atrticfc  with  the  (irgti- 
ment  at  fir^t,  that  we  tiad  a  inrtiGular  saving  clause  with 
regard  to  some  i>ortion  of  the  rights  of  the  Crown  ia  Bcction 
^27  of  the  Pufdie  Bealtb  Act,  and  tlitrefore  that  it  may 
be  pr^ earned  tbat  aU  other  exceptioas  ol  the  Crown  were 
intended  to  b<)  dM&e  away  and  to  be  given  up.  I  think  that 
when  one  come*  to  look  at  the  uiiture  of  the  Pablio  Health 
Act  generally,  and  especially  when  one  has  regard  to  the 
consideratioDS  which  I  have  already  dealt  with  with  regard  tu 
specifit"  matters  and  the  fart  of  an  approval  bdng  already 
vested  in  the  Secretary  of  State  under  exactly  similrLr  legis- 
lation^ it  is  impoaaible  t<>  a  appose  that  the  saving  clause, 
although  hmited  oa  it  is,  was  meant  to  give  up  everything  else. 
It  is  always  a  iiaestion  of  oircumstancei,  and  it  ii  often  a 
questioa  not  qniie  ire^  fjom  difficulty,  whether  a  piirtionlar 
daaseia  put  either  in  an  Act  of  Parliament  or  in  any  other 
instrument  ei  nrnjon  imHtaid^  or  whether  it  is  put  in  for  the 
purpose  of  limiting  the  applicatioti  of  its  proTisioiui,  which 
otherwise  might  b«r  snppom  to  extend  beyond  ita  own  Limits. 
It  is  seldom  «aiy  to  say  without  a  good  deal  of  consideration 
whieh  class  of  interpretiLtion  ought  to  be  put  upon  it.  It  seems 
to  me  that,  looking  at  the  very  great  alteration  which  would  he 
mtfcde  in  the  istatus  of  Crown  property  all  over  t3je  kingdom,  if 
wo  wery  to  hold  that  tbi*  exo&ption  of  the  rightu  of  the  Crown 
was  intended  to  give  up  evenyttdiig  else,  it  ctnnot  ho  suppos^ 
that  that  really  was  the  latentioa.  I  think  tbat  that  clause 
was  pat  in  aimply  es  ahundtmti  4mtei4,  and  not  in  order  to 
e3ipie5>  that  tliat  Vas  thu  solo  common  law  right  of  tlie  CrowTi 
wliich  would  he  preserved.  For  these  rc^-somt  it  does  not 
bc:'ome  neeessary  to  express  any  opiaioD  a*  to  whether  the 
Prison  Commbssionors  or  the  !Sf^c^etatT  of  State  woald  be 
formally  the  proper  perBOns  to  briiig  before  the  magistrates,  if 
there  were  anybody  to  be  brought  before  the  magistratctt, 
hecnnae  I  am  ol  opinion  tbat  thetn^  protut dings  cannot  in  any 
sbjipe  succeed  against  the  Crown,  or  iigainst  the  Prison  Com- 
misaionerst  or  againat  anybody  unearned  ia  tliia  matter. 
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HioH  CotniT. 


IB  pDffeotlj  obfioui  theire  HLnat  be  matiy  occatioDS 
wben  in  tbe  performance  of  milit&iy  duties  it  would 
be  Absolutely  neoeaiftry  for  locomotives  to  be  driven 
ftt  a  greater  speed  than  two  miles  an  hour. 
I  only  ^  mention  that,  not  for  the  pnrpoae 
of  enfoToing  the  ar^ment.  but  of  pointing  out  why 
there  is  no  g-eneral  public  principle  why  such  a  eecbion, 
BO  worded  and  giving  luoh  powers  as  it  does,  ahoald 
be  held  to  bind  the  Crown, 

I  am  therefore  of  opinion  that  this  appeal  ought 
to  be  allowed  and  the  conviction  quathed. 

Wills.  J^---I  am  entirely  of  the  aame  opinion.  I 
cannot  help  thinking  that  the  fact  that  the  section 
would,  at  the  will  of  the  local  authoritieB.  suhject  the 
persoDB  who  are  engaged  in  the  performance  of  duties 
of  this  kind  to  liahiJitieB  which  at  the  time  this  Aot 
waB  pasted  could  not  be  known  or  foreaeeo  ia  a  strong 
argument  againat  the  supposition  that  the  Crown 
oDnjiented  beforehand  to  allow  itself  to  he  bound  by 
an  Act  of  Parliamenti  which  provided  for  bye-Uws 
which  might  be  im posed  by  local  authorities  af  ter- 
wafdi*  I  do  not  know  that  there  ia  any 
dedflion  on  that  point.  I  rather  think  there  is 
not»  I  know  that  in  factory  can^s  the  q^ueation  ha* 
arisen  from  time  to  time.  And  I  happen  to  know  that 
Bome  years  ago  the  London  County  Connc4  wanted 
to  apply  their  bye- laws  as  to  fltreeti  to  the  buildiintB 
which  had  been  built  on  the  Chelsea  Hospital 
property,  and  the  Crowo  objected,  and  said  it  was 
not  bound  by  bye-laws  of  that  kind,  and  I  know  that 
the  Xiondon  County  Council  gave  way*  Therefore 
it  IB  a  kind  of  question  which  has  arisen,  and  aa  to 
which  it  leems  to  me  that  the  fact  of  there  being  a 
power  for  a  local  authority  to  make  bye-laws  is  a 
itrong  argument,  I  do  not  aay  it  is  conclusive— 
there  may  be  other  oonsiderations  which  outweigh  it 
*— bat  it  is  a  strong  argument  against  holding  that 
the  Grown  is  bound  by  the  section  which  contain* 
■ttch  provisiong^ 

Then  I  agree  with  my  lord  that  this  is  not  one  of  those 
enactments  of  paramount  importance  to  public  safety, 
which  require  that  a  great  pnblia  department  should 
be  reeponsible  if  its  servants  in  the  performance  of 
their  duty,  and  acting  under  orders,  should  eiceed 
the  rate  of  speed  which  u  provided  for.  I  canuot 
help  thinking  that  many  of  the  considerations  which 
were  relied  upon  in  the  judgnjBnta  of  my  brother  D*y 
and  myself  in  the  Gorton  case  (see  footnote)  are  quite 
correct  in  principle  and  are  founded  upon  very  sound 
reasons.  I  cannot  help  thinking  that  they  apply 
litte,  and  apply,  it  seems  to  me,  with  rather  more 
than  nsual  force,  becauae  this  is  an  Act  of  ParUiment 
which,  if  it  binds  the  Crown,  must  bind  all  the  great 
departments  of  State,  no  matter  what  they  are,  and 
therefore  must  bind  the  military  department.  Now, 
the  military  department  is  of  that  charactflr  that  to 
have  thij  Mnd  of  interference  with  it  might  hamper 
the  servicea  of  that  portion  of  the  army  which  was 
then  required  exceedingly.  Occaaiooally  aoldiera 
are  required— not  as  performing  in  one  sense 
miBtary  dntiea,  although  under  military  command 
—to  perform  civilian  duties  and  to  act  as  good 
dtizena  by  helping  to  put  down  diaturbaocef 
and  to  keep  the  ppaoe.  Under  atich  circumstances 
there  may  be  a  very  paramount  necessity  for  great 
ipeed  being  used  in  the  conveyance  of  materials,  and 
of  what  is  wanted  for  the  performance  of  the  dutiea 
which  they  are  ordered  to  undertake  in  order  simply 
to  preserve  the  public  peace.  An  army  cannot  exist, 
at  least  it  cannot  exist  for  any  useful  purpose,  with- 
out there  being  opportunities  for  manoeuvring  and 
praotiiing,  which  could  not  be  carri*^d  out  on  any 
large  scale  if  regulationfl  of  this  kind  were  to  be 
enforced  and  to  hamper  them  at  every  turn  in  the 
performance  of  their  duty. 


It  seems  to  me,  therefore^  that  this  is  not  an  enaot- 
ment  which  ought  to  be  held  to  bind  the  Crown « 

Of  course  that  does  not  exhaust  the  case,  beoauie 
it  might  perfectly  w^ll  be  that  though  the  Crown 
is  not  bound  by  the  enactment^  and  though  thfl  man 
was  driving  an  engine  which  belonged  to  the  Crowi 
and  to  nobody  else,  yet  the  act  of  over-driving 
might  be  bis  own  personal  act*  It  might  l^ 
unrttT  such  circumstances  as  my  brother  Cbannell 
suggested— viz.,  that  of  the  man  being  drunk  or 
in  a  condition  iu  which  he  certainly  would  not  be 
per  form  in  (T  a  public  duty,  and  was  not  acting  in  accjord- 
ance  with  superior  orders ;  but  in  this  case  cerisinly 
that  consideration  does  not  arise.  When  I  heanl 
paragr&ph  5  of  the  case  read  I  certainly  understood, 
and  I  do  not  see  any  reason  to  depart  from  that  under- 
standing now,  that  it  stated  that  the  excess  of  speed 
waa  in  conformity  with  orders.  It  may  ba  that  thftf 
were  not  orders  specifically  to  go  more  than  thM 
mOcB  an  hour,  but  he  was  told,  as  I  read  it,  that  tlifi 
coal  was  to  be  conveyed  before  nightfall  to  a  partixtu- 
lar  place,  and  as  I  under  stand  the  paragraph  to  meiQ, 
or  else  there  it  no  meaning  in  it*  it  was  necessary  in 
order  that  that  sh  >uld  be  done  that  he  should  go  at 
a  pace  which  exceeded  tbe  limits  impo-ied  by  the 
local  bye-law*  If  so,  this  is  a  case  beyond  all  doubt 
in  which  the  act  of  the  man  is  the  act  of  the  Grown* 
If  so,  t'tere  cannot  he  any  question,  assuming  that  «e 
are  right  in  holdiug  th'it  thia  section  does  not  bind 
the  Crown,  that  the  conviction  was  wrongs 

Ckannell,  J.— I  am  of  the  same  opinion,  and  bavt 
nothing  to  add. 

Appeal  allowed* 

Solicitor  for  the  appellant,  SoUciior  to  the  Trtumrif. 

Solicitors  for  the  respondent,  Eohhinif  B^ing^  ^ 
Co,f  for  Baker f  Wincheflter, 


Not,  3T* 


0.  C,  R*  > 

{Lord  Alverttone,  L*CJ*,  and  / 

Wright,  K^'uuedy,  D«rlingp  [ 

and  Phillimore,  J  J.  J  J 

Bbx  v.  House  Ajn>  Bu&rkll.  (m*) 

Criminal  lutff — Evidence— Statement  by  prisoner  Oui 
prosecutor  is  u  liar — "  ImpatationK  en  th€  chaructv  «/ 
the  proiemdm-^* — OroBt'examinatimi  of  priMoner  w  fe 
charader—Crimtnal  EMence  Ad^  189S  (61  4  62 
Via,  c.  36),  $.  1  (f)  (ii,). 

Ai  the  trial  of  a  prUoner  upon  an  ijidkiinerti  he  mi 
calkd  OS  a  witneis,  and  in  his  ermi-examinalton  aeunad 
for  the  proMectiiion  asked  him  whether  a  atitt^mient  mmii 
by  the  prosecutor  wa$  tlie  tridh  or  an  inueniion,  /ft 
reply t  the  prisons  said :  ^*  No ;  it  i$  a  /ts,  and  kt  ii  <i 
liar:'' 

Held,  that  the  umi&er  qf  the  prisons  wcu  noi  tmk  «• 
to  *'  ijivolve  imputations  on  the  character  of  thf  protf- 
ctitor  "  Hfithin  the  meaning  of  Betiion  1  (f)  {•;*)  o/  (*t 
Criminal  Etiidence  Ad^  1898,  ao  a^  to  rentier  thepriiotm 
liable  to  be  asked  in.  cnm-exmminationi  and  he  reiptir^ 
to  anemfr^  qiteations  as  to  any  previoue  comnttiona  or  wt 
to  hie  had  character^ 

Casp  stated  for  the  opinion  of  the  Court  for  Op9WU 
Casps  Reserved* 

This  case  was  tried  before  the  Hon*  John  Be  Gfvy, 
ai'ticg  as  chairman  of  the  Buffolk  Quarter  Seadoai  al 
Ipuwich. 

The  prisoners  were  indicted  for  conspiring  together 
with  other  persons  unknown,  by  meaiis  of 

{a.)  Eeported  by  E,  O,  Stillwxll^  £Bq*» 
at-lAW. 


4 


7oL  Ln. 


^^^^^^^] THE   WEEKLY  REPOKTEE. 


U7 


HlOH  COUBT. 


Bex  v.  BotrSE  AJTO  BtTRBEIX* 


HroH  ConmT. 


f»l»e  pretaaoei,  do,,  to  induce  Thomas  John  Wfight  to 
■ell  to  the  priiOQer  Burrell  a  oertnia  mftre. 
t  Jn  '^^  prostscmtor'i  eFidenc^  he  sUt«d  that  in  April, 
1902,  the  pnsoDer  Rouse  ofiF»?rfld  to  bay  the  mare  of 
mm  on  credit  for  the  aum  of  £1&, 

The  prisoner  Eome  was  calJfld,  and  in  his  cpois- 
exMrnoation  was  aiked  by  counsel  for  the  proaeeution, 

Did  yoa  »*k  tbe  pcoaeontor  to  lell  you  the  mare  in 
AptU  for  £19,  or  has  he  in^entad  all  that^'*  The 
prisoner  r©pUed,  "  No  ;  il  is  a  lie,  and  he  ia  a  liar." 

Coansel  for  the  proaecntion  then  proposed  to  aak 
the  pnaooer  if  he  had  not  been  in  trouble  before, 

Counael  for  the  defence  objeutad  that  on  the  mere 
statement  that  the  prosecutor  was  a  liar,  evidence  ai 
to  the  chara<!ter  of  the  priaoner  wai  itjadmiaaible, 
there  btmg  no  other  attack  made  on  the  prosecutor  or 
his  witnesie?. 

The  learned  chairman  admitted  tbe  erideace,  and 
the  pntoner  Bouse  replied  that  he  had  been  convicted 
of  bemg  qtiarrelaome,  that  he  had  been  before  the 
mi^tratea  for  drunkenness,  and  fined  fiftscn  shilltnita 
or  il  for  breaking  a  window, 

The  prisoners  were  conTicted  and  sentenced,  Eonse 
to  one  month 'a  impriaoument  with  hard  labour^  and 
BamU   to  three  months*  imprisonment  with   hard 

The  learned  chairman  made  no  allusion  to  Bouse's 
eharacter  in  summing  up  the  oaie.  and  he  did  not  con* 
iider  that  the  answers  that  he  gave  as  to  his  character 
had  any  effect  upon  the  iaaue. 

If  the  court  should  be  of  opinion  that  the  evidence 
waiimproperly  adrjaitted^thea  the  convicUoo  was  to 
be  qnathed  ;  if  otht-rwisH  it  was  to  be  affirmed. 

^Section  I  of  the  Criminal  Eddence  Act,  1S9S,  pro- 
"^  that:  -•Every  person  charged  with  au  offence 
.  .  •  thall  be  a  competent  witness  tor  the  defence 
at  every  Atag#  of  the  proceedings,  ,  ,  Provided  as 
follows  :..*{/)  A  person  charged  and  called  as 
a  witness  in  pursuance  of  this  Act  shall  not  be  aaked, 
and  if  asked  shall  not  be  required  to  answer,  any 
question  tending  to  show  that  he  haa  committad  or 
been  convicted  of  or  b#en  charged  with  any  offence 
other  than  that  wherewith  he  is  then  charged,  or  is 
of  bad  character,  unlcis — 

**Ci.)  The  proof  that  he  has  committed  or  been 
convicted  of  aach  offence  is  adtaissible  evid-^nce  to 
show  that  he  is  guilty  of  the  offence  wherewith  he  la 
then  chart^ed ;  or 

•'  (ii.)  He  hai  p'^raonally  or  by  his  advocate  asked 
questions  of  the  witneaaes  for  the  proapcution  witti  a 
view  to  establish  hii  own  good  character,  or  has  given 
evidence  of  hia  good  character,  or  the  nature  or 
conduct  of  the  defence  h  such  as  to  involve  imputa- 

itrona    on    the  character    of    the   prosecutor  or  the 
witnesses  for  the  prosfcution;  or 
"  {iiiO  He  hae  uiven   evidence  against  any  other 
p«raon  charged  with  the  same  offence," 
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Emt^d  E,  Wild,  for  the  priaoner  Rouse,--The 
iYidenoe  was  improparly  admitted.  The  fact  that,  in 
the  opinion  of  the  learned  chairman,  the  prisoner's 
Answers  to  the  qnestiona  as  to  hia  character  had  no 
%Em%  upon  the  iMu&  is  immaterial  to  the  question : 
lU^.  V,  (j^ihBon,  U  W,  E.  4U,  18  Q,  B,  D.  637: 
Meg.  V.  Saund^a,  [1899]  1  Q.  B*  490,  47  W,  B, 
pif^-ia.  The  qufstion  put  to  the  priaoner  whether 
lie  hid  been  in  trouble  before  is  clearly  one  which 
jOannot  be  asked  uulcsa  it  comes  within  section 
1  (/)  of  the  CrJmmal  Evidence  Act,  1.^98.  The 
M^wisr  that  the  prisoner  made  was  nothing  in 
the  ^'nature  or  conduct  of  the  defence  such  as  to 
-rolve  imputations  on  the  character  of  the  prosecu- 
t,  '  **  ^^^^  ^^^  aection.  The  nature  or  conduct  of 
m&  defence  means  the  general  trend  of  the  defence, 
^his  answer  wag  givmi  in  anawer  to  a  question  which 


provokcd_  such  an  answer,  [I,ord  Alvbbstone, 
Jj.O.J,— 1  don't  see  at  present  why  it  is  anything 
inoro  than  negativing  the  charge*,  Suppoie  he  had 
said,  ''It  is  not  true,  bnfc  I  would  rather  not  say 
what  the  prosecutor  ia."]  Or  snppose  he  had  said  that 
that  ws  a  question  for  tne  jury.  In  ^^.  y.  Marshall, 
o3  J.  P,  36.  whnre  the  charge  was  one  of  rape,  and  the 
defence  was  consent.  Day,  J„  admitted  evident^  of  bad 
character,  but  such  evidence  was  wrougly  admitted. 
[The  Court  here  stopped  the  learned  counsel,] 

^^  W,  Bagge,  for  the  prisoner  BurreU,  wai  not 
called  on. 

Walter  Stewart,  for  the  prosecutioD,— The  case  does 
not  disclose  all  that  tranapired.  If  the  answer  given 
by  Eonse  had  baen  an  isolated  answer  it  might  only 
amount  to  an  emphatio  way  of  saying  "  J^ot  guilty  " 
but  that  was  not  the  fact.  The  oase  does  not  deal 
with  the  whole  of  the  facts  as  they  came  out  at  the 
trial,  [Lord  Ai,verstone,  L,C,J.— We  can  only 
deal  with  the  oase  as  stated.  It  does  not  appear 
that  any  other  attack  wat  made  upon  the  prosecutor 
or  hu  witnesses,]  That  being  so,  I  am  not  able  to 
ftrgue  the  case  further. 

Lord  ALVEfiflTONE,  LC.  J.— Having  regard  to  what 
Mr,  Stewart  has  said,  it  is  important  that  it  should 
be  made  quite  plain  that  we  are  giving  our  decision 
on  tbe  statement  of  the  case  before  ua,  and  not  lay- 
ing down  any  general  rule.    We  cannot  go  outside 
the  case*     Here  all  we  have  to  decide  is  whether  such 
an  answer  as  is  put  before  na  in  the  eaie  ia  sufficient 
to    allow  cross -examination  as   to  character.      The 
facts  in  the  particular  case  were  theee :  Tne  prisoners 
were  indicted  for  oonspidng  to  obtain  a  mare  by  false 
pretences.    The  proiecutor  having  stated  that  Bouae 
had  offered  to  buy  the  mare  on  credit  for  £19,  Bouse, 
when  he  came  up  to  give  his  evidence,  was  asked  the 
queatiou,   "  Did  you  ask  the  prosecutor  to  sell  yon 
the  mare  in  April  for  £19,  or  baa  he  invented   aU 
that  P  '*  to  which  he  replied,  **  No ;  it  ia  a  lie,  and  he  is 
a  liar, '    Of  course  if  the  words  "  or  has  he  invented 
all  that  *'  referred  toother  matters,  different  questions 
might  arise.    All  we  have  to  deal  with,  however,  is 
the  answer  as  stated  in  the  ease,     I  think  that  the 
answer  waa  only  an  emphatio  way  of  saying  ^'Not 
guilty,"  and  therefore  by  itaelf  was  not  sufficient  to 
bnug  the  case  within  section  I  (/)  (li,)  of  the  Act.  The 
defence  in  a  criminal   caao  necessarily  involves  the 
allegation  that  the  charge  is  nnt  true,  and  a  denial  of 
the    charge   itself  is   not  sufficient    to  aUow  cross- 
es a  minaUon   of  the  priaoner  as  to   character.     This 
evidence  having  been  improperly  admitted,  the  con- 
viction of  both  prisoners  must  be*  quashed, 

Wkiqht,  J, — I  am  of  tbe  same  opimon. 
Kennedy,  J, — I  concur, 

Darling,  J.— I  am  of  the  same  opinion.  To  my 
mmd,  merely  to  deny  the  facts  alleged  by  the  prose' 
cutor  li  not  necessarily  an  attack  on  the  prosecutor^s 
character.  Here,  when  asked  in  cross-examination 
whether  the  prosecutor  had  invented  all  his  story. 
Bouse  did  no  more  than  ho  had  a  right  to  do— 
namely,  ia  an  emphatic  way,  deny  the  truth  of  th« 
charge.  He  merely  said  of  one  man  what  the  Psalmist 
m  hia  haste  said  of  all. 

Phtllimore,  J,-I  agree,  I  think  it  would  ba 
very  dangerous  to  allow  &  tort  of  general  question 
to  be  pat  in  croBs*examinaTioa,  **  Is  it  all  inven- 
tion ?  "and  then,  when  the  prisoner,  desiring  to  makfi 
good  his  defence,  allowed  himsHif  to  aay  mtire  than 
waa  neceaaary,  to  foUow  that  up  by  croaa-eiaminaUon 
of  the  prisoner  as  to  past  conduct.  It  would  practi- 
cally bo  doing  away  with  the  Act  of  Parliament. 
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VoL  lilL 


House  of  Loaus,       Pullebtoit  and  Awothek  v.  Proviitoial  Bastk  of  Irsilahd*      Housm  of  Iiobpb- 


ITpon  the  cftsa  aa  at&ted  I  am  of  opiaioii  that  ttieee 

co&Tictioos  must  be  qooabed. 

Both  t^nvUti^ni  fjuusked, 

Solidtori  for  the  prisoiiQre,  Daboit  ^  WiUiumSt  for 
ChamUrUn  dt  Taylor,  Loweitolt. 

Solicitora  for  the  proaectitiori,  White,  Borrett,  it  Cbij 
tot  W^thorpet  Cohboldt  ^  Ward^  Ipswich. 


jUm^t  Of  IL£)tl70. 

PUI^LERTOIT  AITD  ANOTHER  V.  PkOTII^CIAL  BaITK  OF 

Ireland,  [a,) 
Mortgage— Sguitahh   mortgage— Dep*y$%t  of    title,  iheth 
iuith    Utter  it  —  Suhsitquent    mortgage — JUgistratUm — 
Friority^Comtderatioti — frtah  Eegiitry  Act  (6  Jn?i^, 
c.  2). 

Squitahk  chnrget  on  ktnd  are  wUhin  the  TrUh  Staiatt 
€f  Annt  (6  Aune^  c,  2), 

Sm  w^Die  a^cQii-nt  with  the  reAiiondent  bank  wa#  over~ 
drawnw  u^^  being  pressed  by  their  manager  to  reiitice  hfi 
(ywrdraft.  At  that  time  S.  had  coutntcted  to  purchmn 
an  eiUite,  tmd  S.  under0'}k  htf  hUer  to  lodge  the  dted  of 
rm^yf^jfO^nCMt  whmi  exectded,  inHh  the  htrnk  for  the  parpQ^e 
of  securing  his  overdraft,  and  farther  wrote  ft/r  Jorbettr''' 
a  lice  and  that  he  wuuld  put  his  accotmt  in  order*  Ltiter 
out  in  1895.  the  estate  was  mnveyed  to  S.,  subject  to  a 
Tnortguge  {as  to  whieh  there  was  no  qviuiUm),  and  he 
shortlg  afterwards  ^hptmit^^i  the  eanmifante  with  the 
reipond'^it  bank  withQut  further  memorandam,  and  no 
registration  of  letters  or  any  other  doetimeni  was  made. 
The  charge  of  the  appellants  {trusteu  of  5/i  raarriage 
HtUement)  iww  crmiei  bg  a  detd  of  mortgage  d(;ded  and 
fv^iiliTed  in  1S96^  The  appellants  had  no  nvtke  of  the 
ha^^s  tramadion  mth  S, 

IfMf  that  forbearance  tva«  for  a  reasonable  timi 
e^ttinded  to  3,,  who  expresshf  or  impUedlg  a^tked  for  it, 
and  that  the  letters  amouMfd  to  a  valid  charge  in  efpiity 
which  aitachetl  to  S,'s  interest  in  the  estate  ivhen  the  pro- 
pffTty  axt$  conveyed  to  Am^  and  const ituied  a  truiiifer  of 
his  interest  by  way  of  security  to  th«  bank  ;  that  this  was 
a  eoni^yance  ivithin  the  Rfgistration  Act  (6  Anne,  c,  2) , 
and  not  having  been  registered  must  be  postponed  to  tfie 
appethnt^"  registered  mortgage, 

Abianoe  B*Qk  v.  Broom,  2  Dr*  ife  Sn»,  289,  appr&i?ed. 
Decision  of  the  Court  of  App*^al  in  Irelandi  iub* 
nom.   In  re  etevenion's  Eitate,  [1902]  1  Ir.  R^fu  23. 
tmer^ed. 

Appeal  from  a  jadgment  of  the  Court  of  Appeal  in 
Irelwid  (Fitifi0ibbon  and  Hotmefl,  L.J  J.,  Walker. 
L.J.,  dUaenting),  reversing  that  of  Meredith,  J..  $n^*^ 
mm.  In  re  Stevr'nsun's  Estate,  [1902]  I  Ir,  Riap.  23* 

The  facts  appear  in  the  judgoieata  of  their  loid- 
■hipB« 

J,  0.  Wylie,  K.a,  D.  Henry,  K.C  and  H.  E, 
Oiborne  (all  of  the  Irith  bar),  for  the  appeUauts, 

The  Solicitor' General  for  Ireland  {J.  H*  Camphdl, 
K.Cl  J  Gordon.  K.(7.,  and  Q,  W.  Walker  (all  of  the 
Irish  bar),  for  the  reapoodentfl. 

Lord  Macsaghten.— The  point  raised  by  this 
appeal  is  a  short  poiott  ^^d  not,  I  think^  one  of  an^ 
great  diftioulty.  The  appellants  and  the  respondents 
are  both  equitable  incumbrancers  on  certain  property 
in  Westmeath  known  as  the  Portlemon  estate,  and 

(a,)  Reported  by  C.  H*  Grapton,  Esq.,  Barrister^ 
at'Ijaw. 


there  ii  a  contest  for  priority  between  them*    Tha 
Portlemon  estate  hie  now  been  sold.    Bat  at  the 
oommenoemnnt  of  the  contest  the  equity  of  tedeoip- 
tion  was  vest^  in  a  Colonel  Stevenson ,  who  acquired 
the  property  from  a  Mrs.  Treacy ;  she  conveyed  it  to 
him  in  oonsideration  of  the  sum  of  £8,000,  which  wmw 
seoured  on  the  property  by  a  legal  mortgage  of  even 
date  with  the  conveyance.     The  charge  of  the  appel* 
lants  (who  are  the  trustees  of  Colonel  Stevens oii*a 
marriage    settlement)    was    oreatnd    by    a    deed    of 
mortgage  dated  the  29th,  and  duly  regf^tered  on  the 
aistof  Jaly,  1 896,     There  is  no  question  as  to  thm 
validity  or  the  regularity  of   this  mortgage.      Tae 
charge  in  favour  of  the  reapon  dents  was  created  or 
completed  by  the  deposit,  on  the  15th  of  Jnlyt  IS9^» 
of    the    conveyanoe    to    Colonel    Stevenson    of    tlifi 
Portlemon    estate*     The    charge   in    favour    of    the 
respondents    is   therefore  prior  in  date  to  that    in 
favour  ol   the  appellants.     The  respondents'  caae   fa 
that  they  have  not  and  never  had  any  charge  npoo 
the  property  in  question,  except  the  charge  oreatad  by 
the  mere  deposit  of  Colonel  Btevanton's  convefitfioa  ; 
that  they  had  therefore  nothing  to  register ;  that  tka 
statute  of  Anne  ha»  no  application  to  their  security* 
and  that  according  to   the  law  laid  down  m   In.  rt 
Burke,    9    L.   E.    Ir,    24,    they  are    entitled   to  tha 
priority  which  properly  belongs  to  priority  of  dAte« 
The  case  of  the  appellants   is  that   the  depout  on 
which   the   respondeoti    rely    was    accompanied    IS 
preceded  by  oertain  leti'ers  leading  up  i'y  the  a^teil 
deposit^  which  were  sufficient  to  create  and  did  in  f^ot 
create  a  valid  equitable  charge  on  Colonel  8teveiiaoii*a 
interest  in   the  Portlemon  estate;  thftt  these  lettsvi 
therefore,  or  some  or  one  of  them,  ought  to  have  b«en 
registered,  and  that  for  want  of  suoh  registration  the 
claim  put  forward  on  bahalf  of  the  re«p>ndenca  fails, 
and  their  alleged  security  must  be  held  to  be  feamd* 
til<>nt  and    void    against    holders    of    a    sntwequent 
r-igistered  mortgage.    The  whole  question  thantfon 
depends  on  the  meaning  and  effect  of  thaia  lattavi, 
Tiiey  were  written  by  Colonel  Stevenson  to  the  kxsal 
manager  of  the  Provincial    Bank   of  L^ndondetTy» 
where  Colonel  Stevenson's   account  was  kept.     Tba 
earliest  in  date  is  one  of  the  26th  of  March,  \S$^ 
The  others  are  dated  the  lUh  of  May,  1 895,  thB  ^41^ 
of  May,  and  the  7th  of  June.     When  those  l«" 
were  written  the  conveyance  of  the  Portlemon  i 
to    Colonel    Stevenson    was    not    in    existenoi 
arrangement  for  the  tale  of  the  property  to  him  wm 
in  progress.     The  oouveyance  was  not  executed  nasil 
the  llth  of  July,  1895.     It  was  registered  two  dayt 
afterwards.     I  need  not  trouble  your  lordships  by 
reading  these  letters.     They  were  disousied  v^ryfallj 
in  the  judgments  of  the  court  below,     Throngboiii 
these  biters,  and  more  partlcalarly  in  the  letter  ol 
the  If^th  of  May,  Colonel  Stevenson  is  making  ost 
a  case    for    indulgence    and    pleading   for    fa  " 
ance.     Apparently    the    local    manager    had    _ 
him  to  understand  that  he  himself  was  likely  to  ; 
into  trouble  with  the  head  office  over  the  mmm 
and  on  the   18th  of  May  Colonel  8te?enaoii  wah 
''  AH  you  require  is  a  little  patience  and  my  m^mMA 
will  be  put  upon  a  satiafaatory  basis,"      Tkt^  wm 
the  tone  of  the  letters    throughout.      In    ^dditioa 
it  is  enough  for  me  to  remind  your  lordahlpa  that  ai 
the  outset  of    the  oorrespondenoe,   on  the  Sftb   art 
March,   1S93,  Colonel   Stevenson  writes ;  "  Wb«i   I 
receive  the  title  deeds  of  the  Portlemon  property  itwm. 
my  solicitora  I  wUL  have  same  at  onoe  lodged  wilb 
you,'*     That  was  a  dear  and  definite  atetement  tm 
which   the  manager    of    the   bank  was    appsrvoily 
intended    to    rely.      From    that   statement    CiiOftal 
Stevenson  never  receded.    He  never  qualifiM  iL    Qa 
the  contrary,  he  repeated  it  more  thaa  OQoe^  m 
one  letter  he  refers  to  it  as  a  tMng  wliiab  iw  ] 
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I 


'^  un^ertaJreQ*^'     If  tli^^sa  lettera  were  serious  let^tera 

meant  to  be  tak«^n  serioaalyf  I  oaaoot  doubti  that 
tbef  created  a  vmlid  cb&rge  in  equity  attmchiDg  to 
Colonel  Stevansoa^i  idtHrest  ia  tbe  PorUf^moQ  estate 
the  very  mOEnent  tlie  property  wag  cooveyed  to  hioi, 
aad  oftrryicg  o^er  his  intereBC  by  way  of  security  to 
the  boalc.  That  proprisitton  is  a  proposttioa  of  U^r 
was  not  disputed  by  tke  Solicitor- 0aneraL  Bat  he 
feit«d  his  o&ae  on  two  groandi.  Xu  the  £rst  plaoe  he 
idopted  the  Tiew  take  a  by  Fitz(Hbbou  and  Holmes^ 
L,JJ,,  that  these  letters  had  no  coutractu*!  force, 
ttiat  they  were  merely  friendly  laeters  teoapoii^ag 
uid  intended  to  put  the  mattager  off,  that  they 
wen©  of  no  real  importance,  and  that  the  trans - 
aotion  which  resulted  in  the  depoait  muBt  be  taken 
to  haTe  commecoed  on  the  occasion  of  the  irisit  of 
Colonel  Steven son^a  solicitor  to  the  aolioitor  of  the 
hank  in  Dublin  on  the  llth  of  Jaly»  1895«  I  eanuot 
take  that  view,  aod  I  woald  point  oat  to  yonr  lord- 
ahipa  that  the  first  thrive  letters  are  formal  business 
l**lt-rs  hegianing  *'  D^ar  Sir/'  and  addressed  to  **  The 
Msaager,  Frovinofal  Bank,  Lnndonderry.^^  The  last 
letter  no  doubt  begiua  **  JSfy  dear  Mr*  dtewart/'  and 
ooatains  alltisious  to  private  matter  a.  Bat  I  atn 
unable  to  understand  how  such  allusions  C'»n  detract 
from  the  force  of  a  defioite  assiuraQoe  on  a  matter  of 
bmin^'sa,  though  tt  be  contatn»d  iu  t^e  8«rne  letter « 
The  other  point  on  which  the  3  >ltcitor-04neral  relied 
was  that  there  wa^  no  proof  of  oonsid  ration.  The 
protnifB^  he  s<«idt  if  it  was  a  df^fiuite  promii^,  wat  a 
futdum  paetttm.  No  doubts  h(»  aai^i  Oolonei  Stevenson 
had  oYerdrawn  his  aceonut,  but  there  was  no  stipula- 
tion for  forbearance  for  any  definite  tioae*  The  point 
does  not  seem  to  have  besn  argued  in  the  courts 
below,  though  it  was  suggested  au  1 1  dug  bed  upon  by 
FitzQibbiyn,  L.J.  This  point  seems  to  me  to  be 
covered  by  authority^  In  such  a  case  at  this  it  is  not 
neoetssry  that  tbere  should  be  an  arrangement  for 
forbearance  for  any  d<*fiuite  or  p^irticular  time.  It  is 
qnite  <»notigb  if  you  can  infer  froui  the  surrounding 
oironmitan^^es  that  th**ra  wai  an  impi«d  request  for 
forbearanca  for  a  time,  and  that  forb  artnue  for  a 
reasanablfi  time  was«  in  fact,  extended  to  the  peraoti 
who  expressly  or  impliedly  asked  for  it.  Taat  pro- 
poiitlon  seems  to  me  to  be  establish" d  by  the  case  of 
the  AiUaw^i  Bank  v.  Broom,  2  Dr.  &  S.  289, 
ftod  otfjer  cases,  among  which  t  may  mention  Old^r- 
shaw  Y.  King^  2  K.  &  K*  517,  witu  the  obiervatious 
on  that  caie  and  the  case  of  the  Alliancs  Bank  v. 
Broom  by  Bo  we  o,  L.J*,  in  Miku  v.  New  Zealand  Al/ord 
A*sUU  Co.,  32  Ch.  D.  268,  and  I  may  add  that  the 
proposition  seems  to  be  good  sense.  On  the  whole, 
therfifore,  though  I  am  impress'^d  by  the  weight 
which  must  attach  to  the  deliberate  opinion  of  such 
eminent  judgiii  aa  FitzQtbb  m  and  Hilm^is,  L.J  J.,  I 
ask  your  lordships  to  adopt  the  view  of  Walker,  L.J. 
I  therefore  move  your  lordships  that  the  appeal  be 
Allowed,  and  the  judgment  of  Meredith,  Ji|  be 
restored,  with  costs  both  here  and  bebw. 

Lord  Bhajtd. — I  am  entirely  of  the  same  opinion. 
The  qUAstiJjn  is  one  to  be  dett^^r mined  entirely  on  the 
law  of  equity  ai  aettled  by  the  authorities  in  Englaud 
and  in  Irelaud,  and  as  bearing  on  the  pro?istous  of 
ilie  old  atatnte  of  Queen  Anr^c.  It  Aeems  to  be  aattlnd  by 
tXm  fttiUiodtiei  that  an  uodertaking  in  writing  to  give 
the  title  dettds  do«i  certainly  ore  Ate  a  charge  in  respect 
of  money  advanced  on  the  faith  of  aucti  an  nnder- 
taking.  In  this  case  I  think  thttt  there  ia  no  doubt 
that  by  the  If^tters  which  have  been  referred  to  by 
Ijord  Macuaghten  there  was  suob  an  undertaking. 
Tbat  being  ao,  tbe  only  question  which  remains  is 
whether  in  this  particular  transaction  that  rule  must 
»ppljr.  I  am  clearly  of  opinion  that  it  must  do  so ; 
for  I  think  the  efFt^cti  of  the  correspondence  ii  to  show 
that  there  was  a  Urge  debt  due  to  the  bank  on  the 


«coount  of  Colonel  Stevi^nson  which  had  been  over- 
drawn, and  af  I  gatlit«r  from  the  letters  there  was 
pressure  for  the  repayment  of  that  d«bt.  In  answer 
TO  that  pressure,  those  letters  wer^a  written  whidh  led 
to  the  forbearance  of  the  bank,  aud  I  am  of  opinion 
that  that  is  suiBcient  to  meet  the  argument  on  the 
aecond  point. 

Lord  Davjtt. — It  might  appear  to  some  people 
that  the  policy  of  the  Irish  K'^iiistration  Act  was  to 
postpone  an  unregistered  transfer  of  property  to  a 
registered  one^  whether  the  nou^registration  arose 
from  negligence  or  inadvertence  or  from  the  f rict  of 
the  transfer  having  been  effected  without  any  docu* 
ment  being  executed  which  wai  capable  of  being 
registered «  I  muit  expreaa  my  personal  regret  that 
it  was  not  so  held,  but  it  ii  to?  late  now  for  your 
lordships  to  interfere  with  what  has  become  the 
settled  law,  and  is  expreaaed  tu  In  re  Burki^,  I  do 
not  think  that  the  learned  judges  who  formed  the 
majority  of  the  Court  of  Appeal  differed  from 
Meredith,  J*,  and  Walker,  L^J.^  in  the  law  which 
they  thought  applicable  to  the  caae  ;  their  difference 
was  as  to  the  ooufitructiou  of  the  It'tters  wuicli  passed 
between  Colonel  Stevtitt^ion  and  Mr.  Stewart*  the 
manager  of  the  bank  at  Londonderry,  in  the  latter 
parts  of  the  months  of  M«irch  luid  May  and  the 
b'^ginning  of  June,  1 89a,  Tne  majority  of  the  court 
be  LOW  thought  that  those  It^tters  w^re  only  exprensed 
in  thi)  language  of  i^xpectatiou  and  hop'^,  and  that 
thf^j  did  not  fxpress  any  promise  or  undertaking 
which  might  form  a  cm  tract  between  Colonel 
Stevenson  aud  the  bank.  Tt  appears  to  me  to  be 
irnportant  to  consider  what  was  the  situation  at  that 
time.  It  was  ttils:  Mr.  SE;e^art,  the  manager  of 
the  bank  at  Loniooderryi  had  allowed  Colouel 
Stavenson  to  overdraw  hit  acoount  to  an  extent 
which  the  directors  disapproved,  aud  appareotly  Mr, 
Stewart  bad  been  instructed  by  the  b^ard  at  Bublin 
to  prt^ss  Colonel  Stevenson  to  redaoe  his  over^ 
draft.  On  tue  other  hand,  Colonel  Stevenson  had  at 
that  time  contracted  to  purchase  an  eata^e  call^  the 
Portlem'>n  estate,  but  it  was  not  cooveyed  to  him  I 
think  Colonel  Steven  sou  clearly  uudertook  bf  his  first 
leT;ter  to  lodge  the  deed  of  conveyance  of  the  Port- 
lemon  eatatei  when  executed,  with  the  bankp  for  the 
purpose  of  securing  his  overdrawn  acoouut,  and  I 
think  as  a  matter  of  law  that  that  was  a  promise  to 
create  an  equitabU  m!>rt gage  of  the  property  in  favour 
of  the  bank  Tbere  can  be  no  possible  doubt  tnat  this 
promise  was  accepted  by  Mr,  Stewart  on  the  part  of 
the  bank,  but  it  is  said  that  there  was  no  oousidei-a- 
tion  for  it-  Now.  in  the  letter  of  the  18th  of  May 
(that  is,  the  second  letter).  Colonel  SteYenson  writes 
to  thia  eff'-ct,  addressing  Mr.  Stewtrt:  *' All  you 
require  is  a  lirtle  patience  and  my  account  will  be  put 
nn  a  aatisfiictory  basis.**  I  think  thia  means  t 
**  Exercise  patieuce  and  sooie  forbearance,  and  I  will 
give  you  the  r^qdred  seiiurity,  and  put  my  account 
in  order,^^  The  bank  did  exercise  patience  and  gave 
some  forbearance  by  not  demandtngr  as  they  might 
have  done,  immediate  payment  of  the  debt,  and  by 
ictviug  Colonel  Stevenson  the  required  time  to  effect 
the  ae^^urity.  I  think  that  such  forbearance  in  fact» 
although  there  was  no  agreement  by  the  bank  to 
forbear  suing  Colonel  Stevenson  for  any  definite 
period^  was  auMctent  consideration  to  support  his 
promise  to  give  the  security,  on  the  principle  stated 
by  Kindersley,  V.C ,  in  The  Alliance  Bunk  v* 
Broom.  The  Vice- Chancellor's  judgmeut  in  that 
case  was  quoted  with  approval  by  Bo  wen,  L>J,| 
in  MikM  ▼.  Tht  Nenf  ZeaUmi  Al/ord  MstaU  Cb., 
as  laying  down  a  sound  principle.  In  the  case  before 
Bowen^  L.J.,  the  question  was  whether  a  guarantee 
which  had  been  given  by  the  promoter  of  a  company 
^at  a  general  meeting  of  the  shareholders  to  guarantee 
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%  di?idetid  of  a  cmrtain  amount  for  &  o«fta^p  time  on 
tfet  shares,  was  given  with  or  without  oomideration, 
and  in  refetfiiig  to  the  caie  before  him,  Boweu,  L*J», 
laid,  after  quoting  the  Vice-Chanoelljor*ft  judgPit^iit : 
*•  So  it  wiU  ba  BufBoient  here  that  the  directors  dii 
forbear^    if    their    forbearauice   waa   at    the  request, 
fipresaed  or  implied,  of  the  guarantor,  and  in  couee- 
quenoe  ol  hie  guarantee  being  given,  and  it  seems  to 
me  there  is  no  iort  of  necessity  to  diicover  language 
of  any  particular  form,  Of  writing  of  any  particular 
charaoter^  embodying  the  resolution  of  the  directors. 
We  must  treat  the  thing  in  a  busineaa  way,  and  draw 
an  inferenoe  of  fact  as  to  what  the  real  nature  of  the 
traosaction  waa   as  between    bnainess   men."    That 
Beems  to  me  to  be  directly  applicable  to  the  present 
question.  There  can  be  no  doubt  tiiat  the  forbearance 
was  given  in  this  case,  and  I  think  it  is  a  just  inference 
of  fact  that  it  was  given  at  the  request  of  Colonel 
Stevenson  in  consequence  of  his  undertaking  to  secure 
the  account,  and  place  it  on  what  he  deaorihes  as  a 
latiifactory    basit.      However,   on  this  question    of 
oonsideration  I  should  like  to  add  one  word  of  my 
own*     In  the  oourse  of  the  argument  I  threw  out 
the  suggestion  that  an  antecedent  debt    might    be 
sufficient  oonsideration  to  support  a  promise  to  give 
security*     Oo  reflection  I  thmk  this  was  wrong,  and 
the    Solicitor-General  gave   the  right  answer— viz,, 
that   the   promise   implied   by  law    from   the    debt 
was   to  pay  it  on  request,  and  a  new  consideration 
is  required  in  order  to  support  a  different  contraot,  aa 
was  stated  by  Pi*rke,  P.,  in  the  case  of  Hopkim  v. 
Logan,  6  M.  &  W*  24U     I  am  therefore  of  opinion 
that  the  letters,  reading  them  together,  constituted  a 
contract  to  create  an    equitable  mortgage    on  the 
Portlemon  estate  as  soon  as  the  conveyance  to  Colonel 
StevuUBon    waa    completed.     On  that    event  taking 
place  the  contract  became  abaolute  and  bound  the 
property  in  his  hands.    The  letters  therefore  con- 
iUtuted    a    transfer  to  the  bank    of   the   equitable 
interest  in  the  property  and  constituted  a  conveyance 
within    the  meaning  of  the   Epgistration  Act.      It 
ought  therefore  to  have  been  registered  in  order  to 
secure  the  priority  o!  the  bank,  and  not  having  been 
registered,  I  think  that  the  appellants  who  cbdm  under 
ft  subflfquent  inatrument  which  was  regiitered   are 
entitled  to  priority  over  the  bank  in  respect  of  their 
advance^ 


Lord  EoBKETSOrr,— This  case  has  be«n  decided  by 
the  Court  of  Appeal  on  the  oonstruction  of  the  four 
letters  of  Coloiiel  Btevenaou  which  have  been  referred 
to.  Now,  1  find  it  impossible  to  read  the  letter  of 
the  26th  of  March,  1595,  otherwise  than  as  a  distiucfc 
undertaking  to  lodge  the  title  deeds  ai  aoon  as  they 
should  be  completed.  The  subsequent  luttera,  so  far 
from  detracting  from  or  throwing  doubt  on  the 
intention  and  eff*icfc  of  this  first  letter,  are  addressed 
mainly  to  explaining  the  delay  which  had  ocourred  in 
the  executioo,  and  therefore  in  the  deposit,  of  the 
promiaed  title  deeds :  they  all  recoguia'*d  what  one  of 
them  in  terms  deftcril>ed  as  an  undertaking  ;  but  the 
importance  of  thoae  subsequent  letters  seems  to  me  to 
Ee  in  the  corroboration  whioh  they  afft*rd  of  what 
prim^  /fiwrie  is  the  natural  construction  L.f  th**  letter  of 
the  26th  of  M*rch,  1895*  Aocordiogly,  I  do  not 
enountet  the  diffi^iultv  wtiich  FitzGibbon,  L*J,,  very 
justly  obeerves  may  arise  wher**  you  hav*^  to  spoil  out 
a  0  mtract  from  sevaral  dooum*»nta.  The  only  re  mim- 
ing qaeatinn  is.  Was  it  in  fulfilment  of  this  uuder- 
taiin^  that  the  title  deeds  were  in  t-ie  end  delif ered  ? 
I  at  first  thought  from  the  account  i^iven  of  th** 
oircnm*»anoes  of  the  deposit  by  one  of  the  learned 
Lords  Justices  that  the  reetjoudflnts  had  some  case  to 
the  negative  of  this  question,  but  the  evidencs  as  to 
delay  in  lodging  the  deeds  clearly  points  to  an  ante- 


cedent underUHng  in  fulfilment  of  which  the  UUi 
deeds  were  ultimately  delivered  and  received. 

Lord  LiNDLSY.— I  am  of  the  same  opinion.    Pint 
of  all  cornea  the  legal  question  whether  au  eqdtabls 
charge  is  within  the  Irish  statute  of  Anne,    Enfliib 
lawyers  are  quite  familiar  with  the  fact  that  under 
the  BugUsh  statutes  the  context  of  various  sectioos  o( 
those  Acts  show,  I  think  conclusively,  that  an  equit- 
able  charge  does  come  within  the   word   *'  oonyey- 
ance,'*    I  was  not  myself  familiar  with  the  authoritiw 
in  Ireland,  but  there  is  no  dispute  on  the  paiot,  vd 
Holmes,  L J.,  says.  I  believe  perfectly  accurately: 
•*  It  has  been  long  since  well  settled  that  the  itatnti 
of  Qu?en  Anne  extends  to  any  instrument  in  writwg 
creating  a  charge  on   land,*^       That    was  more  m 
less   doubtful  in   this  country  nntil  it  wai  settld 
by  the  case  of  Credland  v,  Potier,  28  W,  B,  36  L  E, 
10  Oh,  8;  and,   looking  into  the  authorities  wlikh 
preceded  that,  oaa*>a  may   be  found  both  ways.    It 
was  settled  in  that  caae  by  a  judgment  delivered  by 
Lird  Cairn  a »  L.C,  and  James  and  Mellish,  LJJ.i 
three  of  the  moat  emiuent  men  who  ever  sat  on  tlis 
bench  in  this  country ;  and  their  decision  was  atrifsd 
at,  not  by  a  abort  cut  that  the  word  "  conveysiice" 
inclndee  equitable  charges,  but  by  studying  th«  s^b- 
aequ^nt  eectiona  of  the  Act  of  Anne,  wtioh  show  tlist 
ttie  word  "conveyance*'  must  be  used  in  a  audi 
wider  sense  than  what  is  commonly  called  oonvefiiue 
by  deed.     Having  got  that  legal  question  clear*  tha 
only  other  question  is,  what  do  these  Utteiiraillf 
mean?    Do    they    constitute    an  equitable  chsrge' 
Witu    the    (rreareit    deference    to     FitisQibbott  sod 
Holmes,  L,JJ.,  I  cannot  doubt  that   they  do,    Wt 
know  the  positifm  of    the    parties<    we  know  tb^ 
Colonel  Stevenson's  account  at  the  Provindsl  Baal 
WftS  largely  overdrawn,  and  that  whether  thers  wu 
pressure  or  not  he  was  obviously  very  anjiotts  abiiit 
it,  for  that  is  apparent  from  the  letters,     I  iufer  tM 
there  was  some  kind  of  pressure,  and  then  he  writa 
that  letter  o!  the  26  ch  of  March,  by  which  hs  under- 
takes  to  deposit  the  deed  when  he  gets  it,  as  a  secmity 
for  his  overdraft.     What  more  you  want  to  oocititnl* 
au  equitable  charge  I  cannot  conceive.     As  re^rdi 
the  difficulty  suggested  by  the  Solicitor-Gener*!,  tbU 
it  was  never  ao  understood  or  so  accepted  by  th^buii 
msuftger,  the  inference  which  I  ahould  draw  is  ti»iii 
clearly  waa.     It  would  in  my  mindnev^r  ttavi  j>g 
open  to  the  slighteat  doubt  if  the  deed  badbeygt^ 
tu  him,  but  unfortunately  it  was  given  to  Mr.  TwWj 
who   kaew  nathmg   at  all  about  thei«  lilt«l,  » 
BO    some  confusion  has  arisen    about    the    way  « 
which  the  deed  came  to  be  deposited ;  but  wtm  yofi 
look  at  the  letters  and  connider  the   droumftwfl" 
under  which  the  deed  was  deposited*  it  seems  t^ 
certain  that  Colonel  Stevenson's  di^posit  was  a  dspon 
in  pursuance  of  his  obUgation,     As  to  the  charipic^ 
having  been  assented  to  by  the  bank,  in  the  M 
place  I  take  it  that  it  It  quite  plain  that  when  m 
offer  a  person  something  to  his  advantage^  aii  for 
example,  security  for  a  debt,  it  is  to  be  inferred  w 
he  accepts  it  unless  he  dissents*     I  come  to  ths» 
elusion  that  this  deed  beiag  otfered  to  the  mMMfC 
for  business   purposes,  he  keyt  it  far  bnai^esf  p^^ 
poses,  aud  it  is  obvious  that  you  must  infer  li*^^ 
The  oaly  oth*vr  difficulty  that  was  sugg^ted  li  m 
«ant  o£  oonsideranon.     That  is  covered  entirdy  oy 
the  case  of  the  AitMuce  Bank  v.  Broom,     Tna  kw 
is  that  this  appeal  must  be  allowed. 

Order  of  Hie  Court  of  Appml  nvtrnd;  jWjWff*^ 
Mer€dUh,J,t  rutored  with  m%U  here  and  btUm» 

Solicitors  for  the  appeaants,  Wanie^,  Bcmm,  *  <^ 
for  /.  Kelso  Beid,  Dublin, 

Solicitors  for  ttie  lespondentii  Farrw  4  C^^ 
^  John  Tmedy,  Dublin, 
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^^^^  Ftom  K.  B.  Bit. 

■        (CoUInt,  M.B, ,  ftod  Homer,  L.  J*) 

»  Married  woman  —  Tort  tiomrnitted  by  vn/e  —  Action 
against  huAhand  and  wt/t^ — Separate  and  incomUttnt 
dt/«nc€s — Marritd  Women* s  Property  Jc*,  1882  (45  *fc 
46  Vict,  c,  76),  9*  I,  Bub~8€di<m  2. 
Section  1,  iuh-Mciion  2,  of  the  MarrM  Wormn^t 
Property  Act,  1382^  ha9  not  abolished  the  common  law 
right  to  itie  both  htuhand  and  wife  for  a  tort  committed 
by  the  tm/e  darijig  coverture^  and  m  $nch  an  actioti  the 
huiband  and  wifi  cannot  put  m  separate  and  incomi^nt 
dc/tJicea, 

A  huthand  and  wife  were  iued  in  the  old  common  law 
formofadtionft^  a  ^i'^^  written  and  published  by  the  wife 
during  coperiurC'  One  statement  of  deft  nee  woe  delimrid. 
In  paragraph  1  the  hmband  said  that  so  farm  he  was 
Hahk,  as  the  husbund  of  the  other  defendant  ^  he  paid 
momrg  into  court  in  satisfa^ion  of  the  duim.  In 
pmmgraphs  2  fo  5  the  wife  pltaded  m  denial  ef  liahility, 

Seldt  that  there  could  be  otdy  one  defence  to  the  action 
— ^namely i  the  mie  which  the  husband  put  on  the  record ^ 
and  that  the  inconsistent  defence  of  the  wife  must  be 
struck  out. 

Appe^  from  on  order  of  BtickniLl,  J*,  at  obamberi, 

Th*i  actioD  w*8  brought  against  liusbfttid  uid  wife 
lor  libeL  The  »tataai«nt  of  d&im  alleged  that  the 
wiia  «Tote  and  publuhed  of  and  concemiiig  the 
plaiQtiff  the  alleged  hbeL  There  was  one  itatement 
of  d^fenoe.  In  paragraph  1  thereof  the  huaband  iaid 
thttt  m>  far  aa  he  wai  liable  aa  the  btisband  of  the 
other  defendai^t  he  paid  mto  court  £d,  and  A^dd  that 
the  ftaiue  was  sa^cient  to  oatiify  the  plaiu tiff's  claim 
in  tlie  aotiou.  Id  paragTAphs  2  to  6  the  wife  iidmitt«d 
that  she  wrote  th^  word«  o^'mplained  oft  but  denied 
that  she  publijbed  Ihem.  The  plaintiff  appealed  to 
the  diAtnot  registrar  at  L^^eds  to  strike  out  para* 
gtmpbi  2  to  ^  of  the  defence  on  the  ground  that  there 
oould  be  only  one  defence  to  the  action,  and  that  by 
ocd.  22,  r,  1,  a  defendant  in  an  action  of  libel  could 
Qot,  with  a  del^ioe  denying  Uability,  pay  money  into 
cotirt* 

The  district  registrar  held  that  there  were  two 
dafendanta  haTing  two  separate  defenoeSp  and  he 
diimiiied  the  application. 

Bnoknill,  J^,  on  appeal,  struck  out  paragraphi  2 
to  fi. 

The  defendants  appealed. 

r«  F.  FerJiS,  for  the  defendants, — A  married  woman 

was  aiways  persooailf  liable  for  her  torts  committed 

dnring  marriage:  Capel  y.   Fowell,   13   W,   B.    159, 

'  17  <X  0*  N.  S.  743.     The  judgment  would  have  gone 

t  her  and  her  husband,  and  she  would  have  been 

li'able  to  have  been  taken  under  a  ca,  ia« :  Sc^t  v, 

36  W.  E.  67 »  20  Q  B,  D.  120,  at  pp*  124, 127^ 

she  had  been   sued    alone,   unless    she    pleaded 

judgment  might  have  gone  against  her  : 

Wddmy.  Winsl&w,  33  W.  R.  219,  13  Q.  B,  D.  784. 

1hm%   were    therefore    two    liAbilitiea,    one    in   the 

luisband     and     the    other    in    the     wife,    amd    the 

husband  and  wife  were  separate  defendants,     Section 

I,  aab-section  2,  of  the  Married  Women's  Property 

Act,  18B2,  allows  the  wife  to  sue  and  be  sued  alone, 

«nd  any  damages    recover ed    against  her  are  made 

E a  J  able  out  of  her  separate  property.     That  left  the 
abiMty  o(  the  hoab^d  separate  &om  that  of  the 

{nO  Beporfced  by  W.  F.  Baabt,  Bsq.,  Barriater- 
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vrife.  The  wife  is  entitled  to  put  in  a  separate  defence 
to  protect  her  separate  property.  By  ord.  9,  r.  3p 
the  husband  and  wife  must  be  served  with  the  writ ; 
and  by  ord.  12,  r*  S,  they  must  both  enter  an 
appearanoe.  The  rules  thmi  treat  them  ai  ifiparate 
d^lendanis  in  the  aottou.  S^oka  v.  Kattenbur*/,  34 
W.  E.  542.  17  Q,  B«  D,  177,  only  decided  that  the 
Married  Women's  Property  Act,  1882,  has  not 
abolished  the  busband's  liability  to  be  sued  with  his 
wife  for  her  torts  committed  after  marriige*  It  does 
not  touch  the  queition  raised  here.  The  paragraphs 
ought  therefore  to  remain  in. 

He  also  referred  to  Surk  v.  Kingicote,  49  W.  E.  3> 
[1900]  2  Ck  585, 

J,  A.  Compston,  for  the  plaintiff,  was  not  called 

upon. 

OOLLiKs,  M.B. — I  see  no  ground  for  interfering 
with  the  order  made  by  the  learned  jadge.  It  seems 
to  me  that  the  paaebBCom€S  perfectly  clear  when  once 
we  oome  to  the  conclusion  tbat  the  old  common  law 
action  against  huaband  and  wife  for  the  tort  of  the 
wife  committed  during  coverture  still  subsisti,  and  if 
tbis  action  is  the  old  common  law  action  everything 
else  follows.  It  is  suggested  in  a  well-known  text- 
book* on  tbe  subject  that  the  effect  of  section  1,  sub- 
section 2,  of  the  Married  Women^s  Property  Act, 
1882,  is  to  do  away  virith  the  old  common  law  liability 
of  tbe  husband  to  be  sued  with  his  wife  for  her  torts, 
and  that  now  the  action  lies  only  against  the  wife  in 
respect  of  her  separate  property*  That  very  question 
was  raised  in  Seroka  v,  Kattenharg,  and  tbe  Diviaioual 
Court  decided  that  the  old  oommoo  law  action  against 
husband  and  wife  for  the  wife's  tort  still  subsists. 
Tbat  case  was  discussed  by  this  court  in  Earle  y, 
Kin^icote,  and  it  was  held  tbac  the  case  was  rijehtly 
decided.  Tberefore  the  old  common  law  action  u  gain  at 
both  husband  and  wife  for  the  wife's  torts  committed 
after  marriage  has  not  been  abolished.  Tbat  being 
10,  this  statement  of  claim  is  o*refully  framed  upon 
the  Hum  of  tbe  old  common  law  action*  A  t[rrt  by 
the  wife  is  alleged,  and  the  husband  is  joined  simply 
as  a  defendant.  Th^re  U  no  claim  against  the  wife 
under  the  Married  Women's  Property  Act,  1882,  in 
respect  of  her  separate  property*  There  is  only  one 
tort  alleged— namely,  a  tort  1^  the  wife,  and  there 
can  be  only  one  defence  pleaded  to  that  olaim«  There 
has  been  pleaded  tu  defence,  a  payment  into  ccmrt 
by  the  husband  in  aatisf action  of  the  claim,  the 
huaband  not  denying  liability.  That  is  an  admission 
by  the  huaband  on  behalf  both  of  himself  and  hU 
wife,  and  it  is  inconsiateut  with  the  other  defence 
whitlh  the  wife  sets  up  denying  publication  of  the 
Ubel.  The  learned  judge  was  therefore  right  in 
itf iking  out  those  paragraphs  of  the  defence  which 
were  inconsistent  with  the  husband's  plea  of  payment 
Into  oourt. 

BoMEE,  LJ,— I  am  of  the  same  opinion.  Thii 
being  a  oommon  law  action  against  husband  and 
wife  for  a  tort  of  the  wife  committed  during  coverture^ 
there  cannot  be  separate  judgments  against  the 
husband  and  wife.  There  can  be  only  one  judgment 
again  Bt  the  two*  Bo  far  as  the  husbaud  is  concerned^ 
he  can  claim  that  there  i hall  be  no  judgment  against 
him  and  his  wife  except  upon  the  plea  which  he  puts 
on  the  record.  If  the  present  statement  of  defeijce 
stands  as  it  was  originally  delivered,  the  plaintiff  will 
recover  judgment  against  the  husband  and  wife  upon 
the  husband's  plea,  and  there  may  be  an  inconaiatent 
judgment  upon  the  wife's  separate  plea.  There  can 
in  truth  be  only  one  defence,  and  only  one  judgment* 

*Bea  Lush  oil  Husband  vid  Wile  {2nd  ed<},  pp. 
290«  291, 

u 
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Appeal  diimu&ed. 

Snlioitorii  far  the  plaintiff,  ffnmlins,  Gramfmrt  *k 
Hamiin,  for  H.  M,  Cousins^  L^ads* 

fiol'^nt^m   far  fh**  defpudttiitfl.    CktsUr^  Brooms,  t& 
Qrijithta^  for  Cmvejj  if?  Clrgg,  L^eds^  ^ 


(Yauglian  WilUftaj«,  Rnmer,  and  ^**I"  ^^   /^' 

Stirling,  KJJ.)  j  ^^^  2h 

OoR2fBROOK  Brewery  Co*  (LnriTiD)  v.  IaLw 

DEBENTDB.E  COHPOBATIOJT  (LlMlTEB).  (a*) 
Ctm^ny — Brewery  hitsineu^DehciUtires — Coverintf  deed 
hf/ore  1900 — SpectJicaUif  mottgngtd  property — Ltasf- 
hald  acqufred  after  19P0  upon  trmts  of  mvtring  deed 
— Atmgnmeni  to  company ^Sub^detni$ti  to  trii9tee«  i/f 
wverhig  deed— Reg  i  sir  at  km  (f  mh-demue^  **  Oharge'' 
^€mipame4  Act,  1900  (63  *£;  64  Vict  c,  68),  s.  14t 

Trustees  f&r  the  debenture- holders  of  a  Umittd  dom- 
pany  were  eTn/mmred  by  their  trust  deed,  which  was 
txecuted  tn  1897,  (fo  s^ll  certain  property  thereby  ipecificallu 
fjwrtgaged  and  to  hold  the  procetde  upon  trmt  {amonyBt 
other  thijtgs)  at  the  request  of  the  company  ta  purchase 
or  acq^nire  leasehold  heredit^jiments,  ivhich  were  to  be  held 
upon  the  trmts  of  the  Bptdfically  mortgaged  pr&perti/.  In 
1902  a  portion  of  the  proceeds  of  sale  of  the  specificaUy 
mortgaged  property  was,  at  the  request  of  the  company, 
employ td  in  the  purchase  of  a  iettsehotd  puUic-home, 
The  company  t4>ok  an  asmtjnment  of  the  house  and  then 
sub-demised  tht  property  to  the  trustees  for  the  whole 
term  except  the  last  day^ 

ffeldf  that  the  suh- demise  was  a  speGtJtc  mortguge  or 
charge  upon  tlie  property  within  section  H  of  the 
Compames  Aci,  1900^  and  mmt  be  regutered  under  its 
provisi<mSt 

Dtckim  of  Byrae,  J.  (^1  ^'  ^^  508,  [1903]  2  Ch, 
527  )>  affirmed t 

Thii  wa«  an  appeal  from  a  decision  of  B?TDe,  J, 
(reported  61  W.  B.  508,  [1903]  2  Oh.  527). 

The  queetion  was  whether  or  not  the  plaintiff 
oompany  hadt  after  tha  comineiieainefit  of  the 
Oompaaiei  Aoit^  1900^  created  m  mortgage  or  charge 
for  the  purpoae  of  securiag  an  leiue  of  debentures 
within  the  meaning  of  aeotion  14  (1)  of  that  Aet. 

The  plaintiff  company  had  isaued  i  140,000  deben- 
ture stock,  secured  by  a  covering  deed  in  the  mual 
way* 

The  dted  was  dated  the  17th  of  February,  1897, 
aud  therefore  did  not  re  quire  registration  under  the 
Compames  Act,  1900.  It  was  made  between  the 
plaintiff  company  of  the  one  part  and  the  defendant 
corporation,  ai  trustees  of  the  debenture  stockholders, 
of  the  other  psrt 

In  the  interpretation  olauae  it  was  provided  that 
•* '  the  specifically  mortgaged  premises '  means  the 
hMWiitameats  and  premiaes  specified  or  referred  to  in 
the  Sicoud  ached  ale  hereto,  and  which  are  to  be 
assured  to  or  vested  in  the  trustees  in  aocordance 
with  clauae  8  hereof,  and  any  other  hereditamante, 
assets,  or  premiaes  wbioh  may  become  vested  in  the 
trustees  in  puraaance  of  the  provijioos  hereinafter 
contained,  or  which  ought  to  be  so  vested'^ ;  and  that 
•'  *  the  mortgaged  premises '  means  and  includes  the 
apeciiically  mortfraged  premises  and  the  general 
assets  coUecUvely," 

Clause  8  provided  that  **  the  company  shall  forth* 
with  uiure  to  and  vest  iu»  or  cauae  or  procure  the 
freehold  and  kasehcld  hereditaments  and  premises 

{a.}  Exported  by  J,  I,  SnaLiKG,  Btfq.,  Barnjter- 
at-lAw, 


Bp^dEed  or  referred  to  in  the  said  second  schedule 
hereto  to  be  assured  to  and  ve^tel  in  the  trustees 
upon  the  trusts  hereof  free  frooa  incam^rauoQs  in  tha 
manner "  therein  p^'ovid'^d.  By  sub^se  stim  1  ct 
the  same  clause  Ipaieholda  were  **  (unless  %h&  tni«teef 
require  the  si^m^  to  be  asstifnM)  t^  be  d#mis^d  to 
the  trustes'fi  for  the  residue  of  the  tc^'m  f^^r  wbioi  the 
sacue  i^re  re^pnoHvely  hpld  except  the  last  three  days 
of  taf^h  of  the  ■am*"  term*,*' 

CUu^e  9  v*4  ■  **  Vh*^  company,  as  b^^nefic^l  ow  ter, 
btifiiby  charges  in  favour  of  the  trriste%a  th^  ap^cifi* 
ctilly  mortgaged  premisas  wich  the  payment  of  Hm 
stock  and  the  intereit  thereon,  and  all  other  moneft 
intended  to  be  hereby  secured,  to  the  intent  that 
such  charge  may  be  a  specific  charge,  and  not  a 
floating  charge,  for  the  payment  of  such  moneys/* 

Clause  10  brought  in  a  certain  sum  of  £30,000  to 
be  invested  in  the  purchase  of  farther  propertiea  to  be 
held  by  the  trustees  as  part  of  the  speoificaUy 
mortgaged  premises* 

Clauie  11  gave  a  charge  upon  all  the  atsets  aod 
undertaking  of  the  company  for  the  time  b«^itig  otber 
than  the  apecLfioallj  mortgaged  premises,  but  as  a 
floating  charge  only. 

Clauae  22  gave  powers  as  regarded  the  speci&cally 
mortgaged  premises,  and  provided  that  the  tmttaM 
were  to  have  * '  full  power,  at  the  request  of  the  company, 
tQ  do  or  concur  in  doing  all  or  any  of  the  things  follow- 
ing." Th^n  followed  a  series  of  powers  given  to  tbe 
trustees  to  deal  with  the  specifically  mortgaged 
premises,  iu eluding  a  power  of  s^le  and  a  power  of 
letting  on  lease,  and  varioui  other  powera> 

Clause  23  provided  that  "  the  trusfc«ieB  shall  hold 
the  proceeds  to  arise  from  any  aal&,  letting,  ei^obiiiiige, 
or  other  dealing  wirh  the  specifically  mortgtged 
premises  under  the  last  preceding  clause,  which  pro* 
opeds  shall  become  arad  be  part  of  the  speci&<»lly 
mortgaged  premiaes,  upon  trust  at  the  requeit  of  ths 
company  to  apply  the  same  if  they  sbaQ  think  fit 
.  ,  *  (2)  In  the  purchase  or  acquiring  of  any 
freehold,  leasehold,  or  c  >pyhold  hereditaments,  or  any 
rights  of  way,  or  any  easements  or  rights  which  in«y 
seem  suitable  for  any  of  the  purposes  of  the  oocapaziyt 
and  whioh  shall  be  assured  to  and  vested  in  tht 
trustees/' 

Clauae  2r)  provided  that  **  all  property  aasu»d  to  or 
vested  in  the  tnistees  in  pursuance  of  the  provisioiii 
hen'in  contained  ahaU  he  held  by  the  trustees  upon 
and  subject  to  the  trusts,  powers,  aud  provijioiu 
hereinbefore  declared  and  contained,  and  relating  to 
the  specifically  mortgaged  premises,  and  slukli  for 
all  purpoap^  1>b  dtmriieil  to  form  part  of  the  specific^y 
mortgaged  premises/* 

The  a^  G  md  ^chi^duie  contained  a  list  of  ntunwotii 
freehold  and  leasehold  public- houses.  Part  of  the 
apecificallv  mortgaged  property  was  afterwards  sold 
for  £2,700*  and  the  company  requested  the  corpora- 
tion to  invest  thi^  sum  in  the  purohass  from  one 
Margaret  Carroll  of  a  leasehold  public-house  called 
**The  Exile  of  Erin/" 

To  present  the  ccrporatiOQ  from  becoming  liable  to 
the  pneroui  covenants  of  the  lease  the  transaction  was 
carried  out  by  an  as^^ignment  of  the  term  to  the  com- 
pany^  who  granted  to  the  corporation  a  sub- demise  of 
the  remaitider  of  the  term  less  one  day. 

The  assignment  was  dated  the  I4th  of  Mtich,  1902, 
and  was  made  between  Margaret  Carroll  of  the  one 
part  and  the  company  of  the  other  part,  and  by  it,  in 
consideration  of  £2,700  Margaret  Carroll  asfigned 
**  The  Eitle  of  Enn  "  with  certain  ap-cial  rights  to 
the  company,  their  successors  and  a^aigna,  for  the 
term  of  1,001  J  years,  at  tbe  rent  of  £^10,  and  tubject 
to  tbe  covenauts  and  conditions  tbereiu  C(int4in«d* 
and  on  the  part  of  the  company  to  be  observed  and 
p^ormed, 
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Themib-di^muie  wm  d^ted  the  ISth  dI  August,  1&02, 
and  waa  m&da  between  the  company  of  tlie  one  part 
and    tbe  corporation    of  the  other   pmri^   and   was 
declared   to  h&  mipplemental   to  the   trust   deed  of 
Fubraaryt    189*?*      It   reoited    the  indenture   of    the 
Uth   of   March,    1902.    and   that    **The  oorporation 
now   holdi    under    the    trnst  deed   certain   raonoyi, 
formifii;  p^t  of  the  apeciiicaUy  mortgaged   preoaiieB 
her^ttnder,     upon    tru^t    among     other    th.ingfl  ^  to 
spply  the  iame*    if    the    corpora tioQ    should    think 
fit,    in  the    purohftie  or   acquiring  of   any  freehold, 
leatehold,   or    copyhold    hereditamenta    whieh    may 
leam  suitable  lor  any  of  the  purposes  of  the  com- 
paay,  aad  which  shall  he  aisured  to  and  nested  in 
the  corporation,  to  be  held  by  the  corporation  upon 
and  sabj^ct  to  the  trugts,  powers,  and  provisions  by  the 
trait  dt)«d   declared  and   contained  relatiuj^  to  the 
spedftoally    mortgAged    premise i    thereunder/*       It 
furthfr  recited  that  this   particular  publio-hoasa  was 
itdtable  for  the  purposes  of  the  company  and  did  not 
form  part  of  the  spediically  mortgaged  premises,  and 
that  the  corporation  had  agreed  to  pay  the  £2,700 
out  of  the  trust  funds  to  the  oompany  upon  having 
the  premises  sub-demised  to  them  in  manner  therein- 
after appearing :  And  it  was  witnessed  that  in  eon- 
dderation  of  the  £3J00  the  company,  as  benefioidl 
ownartt  denjised  to  the  oorporation  "'The  Eiile  of 
Erin"  to  be  held  for  the  residue  ol  the  tarm  of  1,001  J 
_,   except  the  last  day,  upon  the  trnsti  of  the 
;  deeds  as  il  it  had  been  originaUy  coenpriied  in 
the  tro^  deed. 

The  corporation  proposed  to  register  the  sub-demise 
aa  a  mortgage  or  charge  under  the  Conspaniea  Act, 
1900p  •.  H,  The  company  thereupon  brought  the 
presfnt  action,  daimini^  a  declaration  that  the  lub- 
detnbe  of  August,  lff02.  did  not  requird  registration 
under  the  Companies  Act,  1900,  and  an  injunction  to 
restrain  the  corporation  from  recite  ring  the  deed, 

BjTn*-,  J,,  held  that  the  8ub-d«tui8©  wai  a  sj^ecifio 

mortgage   or   charge  within    section    14    (1)  of   the 

Companies  Act,  1^*00,  and  must  be  registered  under 

its  provisions.     He  a^^cordinj^'ly  dismissed  the  action. 

The  company  appealed. 

On  the  lieiring  of  the  appeal  a  farther  affidavit  of 
facti  was  made  under  the  direction  of  the  court, 
Tiie  effect  of  this  affidavit  sufficiently  appears  from 
the  judgments, 

IMfickw^rUt  K.C,  and  Manning ^  for  the  appellants. 
LtvtU,  KM,t  and  Kent/QU  P^rhGf,  for  the  defendant 
corporatiou. 

The  ar^ments  used  were  similar  to  those  in  the 
court  below. 

Cur*  adv.  vuU, 

Dae,  2U— Yauokas  Williams,  L  J,— I  think  that 
this  appeal  must  be  dismissed. 

I  think  that  the  company  has  created  a  mortgage 
or  oh«rge  after  the  commence ment  of  the  Act  for  the 
purpose  of  see  uric  g  an  iaiue  of  debentures  within  the 
meaning  of  section  14  ^  aab-seoCion  I,  of  the  Companies 
Act,  1900. 

I  agi^e  with  Byrne,  J*,  that  the  result  of  the  evi- 
denoe  is  that  property  which,  prior  to  the  execution 
of  the  deed  m  question,  did  not  form  part  of  the 
specifically  mortgaged  property  fta  contained  in  the 
trust  deed  thenceforward  formed  part  of  the  Bpeoiii- 
odUy  mortgaged  property. 

This cooolusion  of  B?me,  J,,  is  confirmed  by  the 
affidavit  of  fa^ts  made  in  pursuance  of  the  direotian  of 
the  Court  of  Appeal. 

Paragraph  8  of  tbat  affidavit,  showing  the  grant  of 
th«  lease  on  the  I4th  of  March,  1902,  aud  the 
payment  by  the  company  of  £2,700,  and  the  payment 
of  th«  duty  ftt  mentioued  in  paragraph  9,  and  thed«td 


of  the  underlease  us  mentioned  in  paragraph  10»  all 
go  to  ooniirm  this  view,  which  I  tbink  is  the  right 
view,  although  I  think  with  By  rue  i  J,,  that  probably, 
if  th^re  had  bee u  a  direct  purchase  from  Margaret 
Carroll  the  result  might  have  been  different* 

JRoiiEE,  L,J,,  concurred  in  tiie  judgment  deli  vera  d 
by  Stirling,  L  J. 

Stielino,  L,J*^In  this  eaie  I  am  unable  to  see  mj 
way  to  differ  from  the  judgment  of  Byrne,  J„  who 
has  held  that  the  indeoture  of  the  18th  o!  August, 
1902,  was  a  mortgage  or  charge  created  by  the 
cofnpuny  after  the  dat«  fixed  for  the  oomirig  into 
operation  of  the  Compftnies  Act,  1000,  and  therefore 
requLring  registration  in  acoordance  with  the  pro^ 
visions  of  that  Act. 

It  appears  from  the  affidavit  which  has  been  filed 
since  the  ftrgament  on  the  appeal,  that  iu  November, 
190  U  the  company  requested  the  trustees  of  the 
covering  deed  to  concur  in  a  purchase  at  the  price  oC 
£2,700  of  a  leasehold  public -ho  use  for  a  term  of 
1,001^  years  from  the  liDth  of  November,  1901,  subject 
to  a  gronud^rent  and  onerous  covenants,  and  that  the 
trustees  agreed  to  do  so,  but  about  the  same  tima 
stipulated  that  the  trauHaction  should  bs  bo  arranged 
that  the  property  should  ba  sub- demised  to  them  in 
such  a  way  that  they  should  not  ba  liable  nuder  the 
covenants  in  the  leate.  Thereupon  the  company  pro- 
ceeded to  carry  out  the  proposed  purchase  as  between 
theniselvea  and  Margaret  Carroll|  the  lessee  J  and  by  an 
assignment  dated  the  14th  of  March,  1902,  she,  in  con- 
sideration of  £2,706  paid  to  her  by  tb#  company^ 
assigned  her  public -house  to  the  company.  This  sum 
of  £2,700  was  paid  by  the  company  out  of  their  own 
f  unds.  T he  result  o f  this  was  that  the  leasehold  beoame 
legally  vested  iu  the  company  and  constituted  part  of 
the  assets  of  the  company  over  which  the  trustees  of 
the  covering  deed  by  virtue  of  the  provisions  of  that 
deed  (clause  11 )  acquired  a  fioatiog,  but  not  a  specific, 
charge.  Matters  so  continued  nntii  the  1 8  th  of  August , 
1902,  when  the  company  executed  and  delivered  to 
the  trustees  of  the  covering  deed,  the  dead  of  th*t 
date  and  received  in  exchange  from  the  trustees  the 
sum  of  £2,700,  part  of  a  sum  of  money  held  by  them 
on  the  terms  of  the  covering  deed.  In  this  way  the 
trustees  acquired  for  the  first  tiuie  a  specific  charge  on 
the  property  in  question— that  is  to  say,  a  security  of 
a  different  kind  from  that  which  previously  existad- 

I  thmk  with  Byrne,  J,,  that  the  transiction  might 
have  been  carried  ont  in  such  a  way  as  to  avoid  an 
assurance  to  the  trustees  in  the  nature  of  a  mortgage 
or  charge  requiring  registration ;  bat  that  by  the 
events  which  have  aota^Lly  taken  plaae,  the  deed  of 
the  18th  of  August,  1902,  does  create  a  mortgage  or 
charge,  and  ought,  therefore,  to  be  registered.  Sub- 
section  4  of  section  H  of  the  Companies  Act,  1902, 
was  referred  to  on  behalf  of  the  appellants,  but  as  the 
requirements  of  the  clause  had  not  been  complied 
with,  it  does  not  seem  to  assist  them*  The  appeal 
must  be  dismissed. 

Solicitors,  ^ayj,  SchmtUnUt  tSi  Dt^nn  ;  Birchams. 


Appe&l.  1 

(Collins,   M.E,.  and  Mathew  and  J  Bee.  10, 

Coseos-Hardy,  L,  JJO  J 

BBNeOlf     if.     IiAKCASHIKE     Ain>     TOBKSHiaE 

Bailway  Co.  ft*,) 
Mailer  and  s^Tvani—Empl^^ttB'   UaUlUtf^Accidmi-' 
Compenatttim^Aecident   arising  out  of  and  in  the 
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1897  (60  <fe  61  r»'E^?.  c  37),  a.  I,  jufe-«cew)n  U 
Jn  an  ar&rtrofion  nn^tr  the  Workmen^  Comptnsaiion 
Aet,  1897,  it  apjimred  that  the  ihceased  workman  wa§ 
an  ingine'drivtr  in  the  mnploymont  of  u  railway  tom^ 
pany;  that  it  waa  hu  duty  to  aign  on /{^  work  ail  A6 
tvery  m&ming  at  an  engine- ahed  nmr  to  which  he  Itvwd 
and  to  which  he  could  get^  without  croittn^  the  line,  by  a 
path  running  hy  the  iide  of  the  line  from,  the  road  in 
which  he  Hved  ;  that  on  the  day  of  tht  accident  he  left 
hofm  at  6  (i^dcck  and  went  along  the  line  in  the  canirary 
direction  to  a  aignal-box,  whith  wa»  in  the  nhiddU  of  the 
permanent  way  about  a  quarter  of  a  mile  dlitaTdfrom 
the  engine- ihed,  in  order  to  ask  the  aignalman  a  queation 
mh&ut  the  time  of  the  pa&aing  of  a  train  which  he  was 
charged  with  having  run  late  a  few  days  before  ;  and 
that  while  he  itJOj  making  hia  way  back  along  (Ae  line 
from  the  iignal'box  to  the engine-ahed  he  waa aecidentaliy 
run  over  by  an  engine  and  killed, 

Heldt  that  the  accident  did  not  ariae  otd  of  and  in  the 
toune  of  the  deceased* 3  tmphyment^ 

Appe&l  from  an  avrard  of  the  judga  of  the 
Blackpool  Oonnty  Court  in  ^a  ftrbitT^tioa  imd«F  tlia 
Workmen'*  OompaDii&tLoa  Aot|  1897. 

The  applicftnti  lor  eompenfliitioii  wer«  tto  depend  an  t« 
of  a  workman  in  the  employment  of  tbe  Lftnca&hiro 
snd  Yorkibtre  Bail  way  Co.,  who  met  with  an  acMjideot 
which  reanlted  in  his  death. 

The  deceaied  was  an  en^ne-driver,  and  it  was  hia 
duty  every  morning  to  go  at  1,4  e  to  an  engine -shed  a 
little  more  than  a  quarter  of  &  mile  distant  from  the 
Central  Station  at  Blackpool  for  the  purpose  of 
reporting  htmaelf  and  signing  on  for  work.  His 
actual  work  beRan  at  8.5 ♦  He  lived  not  far  from  the 
engine- abed,  and  on  the  same  side  of  tbe  raOw&y,  It 
appeared  that  the  mmt  oonvenient  way  lor  him  to 
proceed  to  his  work  was  by  goiog  along  a  road  called 
Bigby-road,  which  led  to  a  gate  giving  access  to  tbe 
line  at  a  point  near  the  eneine-Bbed,  and  between  it 
and  the  Central  Station,  and  then  turning  to  the  left 
and  goirg  along  a  path  which  ran  by  the  side  of  the 
line  and  led  to  the  engine-shed.  It  was  not  neceisary 
for  him,  if  he  went  to  hia  work  by  this  way,  to  cross 
any  raila. 

On  the  29th  of  Deoember,  1902.  the  deceased  left 
home  at  6  o'dock  in  the  morning.  His  daughter  stated 
that  this  was  not  earlier  than  hu  usual  time.  He  had 
l>een  called  to  account  with  regard  to  the  late  running 
of  m  pulioul&r  train  on  the  1 8th  of  Di>oember,  and  had 
been  directed  to  make  a  report  on  the  matter,  aad  it 
seemed  that  he  wished  to  go  to  a  signal-box  which 
waa  abont  a  quarter  of  a  mile  diatant  from  the  engine- 
shed  and  quite  close  to  the  station,  for  the  purpose  of 
getting  information  from  the  aignalman  as  to  the  time 
when  the  train  in  question  passed  the  bo^,  Aooord- 
ingly,  when  he  reached  the  gate,  he  turned  to  the 
right  instead  of  to  the  left,  and  made  his  way  to 
tbe  Bignal-box,  which  was  situated  in  the  middle 
of  the  permanent  way,  haTiug  four  lines  of  rails 
on  the  Rigby-road  sid»  of  it  and  three  Unes  of  rails  on 
the  other  aide.  He  had  some  convenation  with  the 
signolmaD,  and  then,  b**tween  6,30  and  6.45,  he  left 
the  sigiid-box.  At  7.45  he  was  found  lying  in  tbe 
four-loot  way  abont  300  yards  from  the  signal-box 
haviijg  been  ran  over  by  a  ptJot- engine  and  having 
raoeived  very  serious  injuries  from  which  he  ahortly 
afterwards  died.  The  spot  where  he  was  found  was 
on  the  route  which  he  would  naturally  take  on  making 
his  way  from  the  signal-box  to  the  engine-ihed. 

The  evidence  showed  that  it  was  part  of  the  duty 
of  all  engine-drivers  in  the  employment  of  the 
Lancashire  and  Yorkshire  Esilway  60.  to  make  a  daily 
return,  whioh  included  a  statement  of  the  times  when 
their  trains  arriTed  at   and   departed    from   every] 


station ;  and  that  engine-drivers  occision*lly  askid 
and  received  information  from  the  signalmen  as  to  the 
times  of  the  passing  of  their  traies ;  but  that  siguftl* 
men  were  not  under  any  obligation  to  give  saob 
information. 

The  answer  of  thf  railway  company  to  tbe  claim 
for  compensation  was  that  the  accident  by  which  the 
deceased  mi^t  his  death  did  not  arise  out  of  and  Jn  titi 
course  of  bis  emploi^ment. 

The  oonnty  court  judge  found  that  the  deoeaiedleft 
home  much  earlier  than  was  neoeaaary  no  far  as  hii 
duties  were  oonoerned  io  order  to  make  inquiriea  tor 
hia  own  purpoees  at  the  aigaai-box ;  that  ha  went  out 
of  hia  way,  and  put  hi  ma  ^jl  in  jeopardy  by  crossing  th(t 
linei  for  this  purpote  ;  and  th*t,  if  hi  had  not  uoai 
so,  and  had  g  ^ne  direot  to  his  work,  no  aociiieut 
would  have  happened.  Oa  the  other  hatid,  he  fouiid 
that  when  th^  accident  happeoed  the  deceased  was  on 
the  premises  of  the  railway  oomp*ny,  th%t  h&  tail 
finished  his  own  buaineaa,  and  that  h*?  waa  on  his  w^y 
to  the  engine- shed  to  comm*>nce  his  day^s  work  Hi 
came  to  the  conclufiion  t  bat  the  deceased 'a  employ  maat 
began  when  he  left  the  signal-box  to  go  to  the  engint- 
•bed,  and  that  therefore  the  accident  wai  one  ans iaf 
out  of  and  in  the  course  of  his  employment.  Ha 
accordingly  made  an  award  of  compensation  in  fsfcor 
of  the  applioaots. 

The  railway  company  appealed* 

C»  A.  EasedK  A"C.,  and  Adon,  for  the  railway 
company. — At  the  time  of  the  accident  the  deoeaaed 
waa  not  on  hia  way  from  hia  home  to  bis  wotk; 
neither  was  he  on  his  way  to  hia  work  by  a  roota 
licensed  by  hia  employ  era ;  neither  was  he  paaai&g 
over  any  portion  of  his  employers*  pr^miaea  whiEh  he 
had  to  paas  over  in  order  to  get  to  bit  work* 

They  cited  Hdneea  v.  Mackay  *£  Bavies.  47  W,  B. 
531,  [1899]  2  Q.  B.  319;  Smith  v.  Laf^cmhire  attd 
FiJTkthire  Railway  Co,,  47  W.  E.  146.  [1899]  1  Q  B, 
141 ;  and  Smith  v,  N'ormanton  Colliery  Co.  (limitt*!], 
51  W,  R.  209,  [1903]  1  K,  B.  204. 

S.  n  Mmna,  KG-,  and  Adshead  Elliott,  for  tb* 
applicants.— There  was  ample  evidence  that  tha 
deceased  was  on  the  company's  bu^tuesa  when  hs 
went  to  tbe  signal-box.  At  any  rate  the  finding  of 
the  county  court  judge  is  coDolusive  that  he  was  m 
the  oompany'a  busineas  when  he  left  the  signal-b^ 
to  go  to  the  engina-shed« 

They  cited  HiJmea  v.  Great  Northern  Railtffay  Oa.> 
48  W.  R,  681,  [1900]  2  Q.  B.  409 ;  Qoodl^  v.  Cale^wMtt 
Railway  Go,  4  Frae,  9B^  ;  Tod  v*  Caledonian  Eailwa^ 
Co,,  1  Pras.  1047;  and  Pom/ret  v.  Laneaehire  ^ 
Torkahire  Mailway  Co.,  ante,  p.  66,  [1903]  2  K,  B.  Ill 

Cur*  ad^.  vuU. 

Deo,  19.— CoLLms,  M.B.— Thifl  ts  an  appLioalioD 
for  compensation  imder  the  Workmen'a  Com  rissitslka 
Act  by  the  dependants  of  a  man  in  the  aervic*'  of  & 
railway  company  who  met  his  death  by  an  accid«tGi 
on  the  Une.  The  question  is  whether  th«  railway 
company  are  liable. 

The  deceased  man  waa  an  engine-driver  on  the  lrc#t 
and  he  lived  a  short  distance — >■  I  under»t«nd, 
between  a  quarter  and  half  a  mOe— from  the  e*  guie^ 
shed  where  it  was  his  duty  to  report  himaelf  and 
begin  his  work  every  morning  at  7*45.  He  had 
reoentJy  been  in  some  trouble  with  th^  company  bf 
reason  of  havtug  been  late  iu  the  running  of  a  traia 
on  a  particular  occasion,  and  he  had  been  Otdied  upoa 
to  make  a  report  nn  the  matter.  On  the  mommg  oi 
the  day  of  the  accident  he  left  home  earlier  f  hau  wa« 
necessary  in  order  to  get  to  the  engine *a bed  at  'AS. 
His  home  was  in  a  road  called  Rigby*road,  and  biJ 
natural  way  of  approaching  the  engine-ahed  in  ord«^ 
to  oommenoe  his  &ily  work  was  to  go  along  Bigby - 
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to»d  until  hfi  oame  to  a  gate  which  gives  aooeiB  to 
the  Hiie»  and  then  to  follow  s  path  to  the  left  wbidh 
ruos  almg  the  side  of  the  lice  and  leada  to  the  engine- 
abed  without  involving  any  necessity  for  croeaing  any 
of  the  rails,  Whi^n  he  arrived  at  the  gate,  instead  of 
turning  to  the  left  to  take  the  path  leftding  to  the 
engine' a  bed,  he  ttirced  to  the  rij^ht  and  went  to  a 
dgnal-box  which  is  at  a  point  along  the  line  in  the 
contrary  direction  to  the  engine-fth«d,  and  which  ti 
in  tb«  middle  of  the  line,  having  faiIs  on  eaoh  side  of 
it.  He  went  to  the  iignal-boji,  as  it  appean^  for  the 
purpose  of  aahibg  the  signal rnan  a  queetion  aa  to  the 
precise  time  of  tUe  pawiing  of  the  traiu  with  regard 
U>  whioh  he  had  been  called  to  aGOonnt.  After  having 
eome  oonversation  with  the  signalman,  he  went  along 
the  line  straight  in  the  direction  towards  the  eogioe- 
shed.  An  boor  or  bo  later  he  was  found  lying  on 
the  four- foot  way  very  aeriomly  injured,  and  he  died 
shortly  afterwards.  When  he  met  with  the  aeoident 
he  had  gone  more  than  half  the  distance  from  the 
Mgnal-box  to  the  engine- shed* 

Under  these  circumstances  en  applicatioii  for  oom- 
paoiation  was  made  on  behalf  of  his  dependants,  and 
the  county  court  judge  decided  in  favour  of  the 
applicftnts.  The  conclusion  at  which  he  arrived,  and 
ms  raaeonSf  are  stated  in  a  judgment  which  is  now 
before  tbe  conrt.  He  begins  by  stating  his  conduflion 
mth  regard  to  the  facta.  Thin  is  as  follows:  That 
the  deceased  left  home  much  earlier  than  was  neoeasary 
so  far  aa  his  duties  were  conoemed,  in  order  to  make 
inquiriea  for  his  own  purposee  at  the  signal-box ;  that 
he  went  out  of  his  way  and  put  hiuiaeif  in  jeopardy 
by  creasing  the  lines  for  thia  purpose ;  and  that,  if 
be  had  not  done  ao,  and  had  gone  direct  to  his  work, 
no  accident  would  have  happened.  That  is  bis  find- 
ing of  the  facts.  But  he  continnea  that,  on  the  other 
hand,  when  the  accident  happened  the  deceased  was 
on  the  premisea  of  the  railway  company,  that  he  had 
flniibed  his  own  business,  and  that  he  was  on  hia  way 
to  the  engine-shed  to  commence  bis  day^a  work*  And 
he  cond[idefl  that  on  the  whole  be  thinks  that  the 
deceased's  emplayment  began  when  helefc  the  signal- 
box  to  go  to  the  engine-shed,  and  that,  ther^-fore^ 
the  accident  was  one  arising  out  of  and  in  the  course 
of  hie  employment. 

After  having  carefully  considered  the  matter,  and 
having  regard  to  the  facte  found  by  the  learned 
county  court  judge,  I  feel  that  it  is  impossible  to 
agree  with  his  conclusion  as  a  matter  of  law  that  the 
accident  arose  out  of  and  in  the  course  of  the  deceased's 
employments  The  county  couit  judge  found  that  the 
deceased  went  to  the  signal-box  for  hia  own  purposes, 
not  for  any  purposes  incident  to  hie  duty  as  an  engine- 
driver-.  He  I  in  fact,  went  for  his  own  purpoaea  in  the 
opposite  direction  to  that  in  which  he  would  have 
gone  if  he  had  gone  straight  to  the  engine' shed. 
After  leaving  the  signal-box  he  bad  to  cross  the  line, 
and  he  thus  incurred  riak  in  order  to  get  at  the  point 
at  which,  when  he  had  arrived  there,  be  would  enter 
upon  bii  employment  for  the  day,  Fntil  he  got  to 
tbat  point  he  bad  not  entered  into  his  employment. 
It  seems  to  me  that  it  is  true  to  say  of  a  person  who 
is  in  an  employment  to  which  this  Act  applies  that 
daring  the  time  he  is  bound  to  work  he  carries  with 
him  mH  the  privileges  conferred  by  the  Act.  But 
wben  be  leaves  his  work  at  the  end  of  the  time  duriijg 
which  he  is  bound  to  work,  he  is  in  the  same  position 
AS  a  person  who  is  not  within  the  Act  at  all--that  is 
to  say,  be  is  not  entitled  to  any  protection  at  the 
bands  of  bis  employers.  Whatever  he  then  does  he 
does  at  his  own  risk,  and  he  does  not  cany  with  him 
any  right  to  be  insured  by  his  employers  against 
aoddentt.  It  is  on  the  facts  dear  that  the  place 
where  the  deccsseii  bad  to  enter  on  bis  work  was  the 
engtne-shed.     It  wss  necesiary  for  him  to  get  there 


every  morning  in  order  to  resume  bii  ordinary  dailj 
occupation.     If  he  choae  to  go  there  by  a  dangeroos 

route,  instead  of  taking  the  path  by  the  rail  way »  be 
di'l  Bt)  at  bis  own  risk.  The  county  court  judge  bai 
fouud  *hat  that  was  what  he  did.  The  finding  in 
e^ect  is  that  the  deceased  went  out  of  bis  way  and 
put  himielf  in  jeopardy  for  his  own  purposes  by 
oi^siing  the  line  instead  of  going  by  the  safe  way. 
Ooe  would  have  thought  that  that  would  have 
concluded  th<*  matter  in  favour  of  the  employers* 
But  the  learned  judge  goes  on  to  give  reasons  for 
coming  to  a  conclusion  contrary  to  what  one  would 
have  expected  from  bis  finding  of  facts.  In  my 
opinion,  the  fallacy  in  the  learned  judge's  judgment 
is  where  he  saya  that  he  thinks  that  the  deceased's 
employment  began  when  be  left  the  signal -box. 
Clearly  this  ii  not  a  finding  of  fact*  There  is  no 
ground  for  auggesting,  and  the  learned  judge  nega- 
tives the  suggestion,  that  the  deceased  was  under  any 
duty  to  go  to  the  signal-box  at  all.  It  cannot,  there* 
fore,  be  said  that  his  employment  began  ao  as  to  put 
lum  at  the  risk  of  his  employers  when  he  left  the 
signal-box.  It  cannot  be  said  that  he  had  entered  bis 
employment  merely  because  he  was  on  the  premises  of 
the  company,  A  workman  in  the  service  of  a  railway 
company  cannot  enter  into  his  employment  so  as  to 
make  the  time  of  his  employment  begin  at  whatever 
point  he  chooses  to  enter  upon  the  line.  It  is  not 
necessary  to  examine  preoisely  the  area  or  limits  of 
the  place  of  the  deceased's  employment,  but  it 
certainly  cannot  be  said  to  extend  so  as  to  include  the 
signal-box  or  the  place  where  be  was  found  lying 
injured*  On  the  admitted  facts  I  am  of  opinion  that 
the  conclusion  at  which  the  county  court  judge  has 
arrived  is  wrong  in  point  of  law.  His  mistake  is  that 
he  has  treated  the  deceased^ s  employment  as  begin- 
ning at  the  signal  box,  whereas  there  is  nothing  to 
show  that  it  bsgan  till  he  reached  the  place  where  he 
had  to  report  himself — viz, ,  the  engine- shed. 

Mateew,  L.  J. — I  am  of  the  same  opinion.  It  is  to 
my  mind  clear  that,  in  the  ctrcumstances  of  this  case* 
the  employment  of  the  deceased  man  began  at  or 
about  tbe  engine-shed.  Tne  conclusion  arrived  at  by 
the  county  court  judge  would  lead  to  tbia^  that  at  any 
point  at  which  the  deceased  man  choae  to  enter  upon 
the  railway  line  he  would  have  been  in  the  employ- 
ment of  the  railway  company.  It  waa  suggested  tbat 
he  went  to  the  signal -box  because  he  bad  been  called 
upon  to  make  a  report  as  to  the  late  running  of  a 
train,  and  that,  therefore^  be  waa  on  the  line  in  the 
course  of  bis  employment  when  he  met  with  the 
accident.  But  the  finding  of  the  county  court  jndge 
is  conciufiive  tbat  the  deceased  man  went  to  the 
signal-box  to  get  information  for  himself  and  not  in 
purauanoe  of  any  order  from  the  company.  It  is 
therefore,  in  my  opinion,  impossible  to  treat  the 
tranait  from  the  signal-box  to  the  engine-abed  as  aaj 
part  of  the  employment 

Ck>£^N8-HARi>Y|  L,  Jt,  o<moiitt*ed» 

Appeal  allotued^ 

Solicitor  for  the  company,  C,  Moiyrhomt,  Mat  obester. 

Solicitors  for  the  applicants,  Indemwur  <fe  Browfit 
for  a  W.  OaUiM,  Blackpool. 
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ComLT  OF  Apfra.!- 


From  K*  B*  Wiv*  i   t  i«  m   tA  is- 

(Tanghan  Wim.m-.  Eon,er.  and     ''^J/tl.  1903  ' 

Stirliog,  L.JJJ  '        ^ 

Kre;ll  t/.  Henry,  (a.) 

CantTdd — ImpouibUitif  <^f  performance — Implied  term^ 
SuhatancA  of  tOffitract^Surroundint^  c%rciimsiamt&. 
By  (t  contract  4n  writing  the  dtfejidant  ngreed  to  hire 
frmn  the  pMntiffaflai  in  Pall  Mall  for  the  26e/i  and  27ih 
of  June f  ld02i  on  which  dai/a  it  had  been  announced  tfiai 
the  Coranaiion  proGtmions  would  pa^a  along  P^xll  Ma!L 
The.  dtfmdani  paid  a  depoiit  at  the  timt  of  the  contract. 
The  contraet  c^niainfd  no  refer enoi  to  the  procemont  or  to 
any  parti cul<ir  jiurpoge  for  which  the  fiat  was  hired^ 
The  proceieions  not  having  taken  place ^  the  defendant 
dedined  to  pay  the  hala^ize  of  the  agreed  rent 

Held,  that  the  plaintiff  couM  not  rucouer  the  balance  of 
the  rentf  inasmuch  as  the  taking  place  of  the  procMUonn 
mu^t  in  the  circumsiancee  he  held  to  have  been  the  founda- 
tion of  the  contract,  and  t}\s  parties  had  not  at  all  in  their 
conteinjjlation  th^  risk  that  the  ^^Qcesaiont  might  not  take 
place  on  the  dates  fixed. 

This  was  &n  Appeal  from  &  dedsion  of  Dirling,  J* 
The  factSf  wbicli  wer«  not  diffpubedr  were  as  foUovr  : 
The  pUinliff,  Paul  Krallf  on  lefiviiig  the  country  in 
March,  1902,  inatructed  bis  solicitor  to  hi  his  iuite 
of  chambers  at  56 A,  Pali  MaU,  on  ffuch  term  and  fdr 
inch  period  not  exceeding  six  monthi  as  he  thought 
proper. 

On  the  17tti  of  June,  1902.  the  defandont  saw  an 
gniiouiic«^fnent  in  the  windov^i  of  the  ulaintifiTs  lltkt 
to  the  *^ffiJ"et  that  windows  io  viww  the  oi"»roDaTion 
procetHiuna  weri^  to  b^  lei.  The  defendaut  iotHrviewind 
th'i  hom»t^keepf  r  on  the  tiibji^oti  It  waa  repreaf^nted 
to  h^m  that  a  g^td  view  of  the  procesaioBA  coald  be 
obtaiDed  from  the  pretniaeSi  and  he  ev-^ntimlly  Agrnfd 
with  tiiehouaifke<>p^r  to  take  the  suite  lor  the  two 
dayt  in  question  for  £75 i 

On  »he  lOth  of  Jun^i  the  defendant  wrote  to  the 

[  pUiatiff's  aolioitor :  '*  I  am  in  receipt  of  yonn  of  the 

I8th  iust.*  inclttdtng  form  of  agreeencfit  for  the  snite 

I  of  chambers  on   the   third  lioor  at  56 A,  Pall  Mall, 

*  which  I  have  agreed  to  take  for  the  two  days,  ihfl 

36  th  and  i7th  inflt^  for  the  sum  of  £75,     For  reasoni 

given  you  I  cannot  enter  into  the  agrsement,  bnt  as 

arranged    over    the    telephone    I    inclose    herewith 

oheqtie  for  £25  as  deposit ,  and  will   thank  yon  to 

confirm  to  me  that  I  shall  have  the  entire  use  of  these 

rooms  dnring  the  days  (not  the  nights)  of  the  26th 

and  27th  icst.     You  may  rely  that  every  care  will 

be  taken  of  the  premiaea  and  their  contents*     On  tbe 

2'4th  inst.  I  will  pay  the  balance — to.,  £60,  to  com- 

Slcte  the  £75  agreed  npon.'*  On  the  same  day  the 
elendant  received  the  foUowiog  replr  from  the 
plfllntaffe  solicitor :  "  I  am  in  receipt  of  yonr  letter 
of  to-day's  date  inclosing  obeqiie  for  £25  deposit  on 
yonr  agreeing  to  take  Mr.  Krell's  chambera  on  the 
third  floor  at  56a,  PaU  Mall  for  the  two  days,  the 
26th  and  27th  of  June,  and  I  confirm  the  agreement 
that  you  are  to  have  the  entire  use  of  theie  rooms 
during  tbe  days  (but  not  the  nights),  tbe  balance  £50 
to  be  paid  to  me  on  Thursday  next,  the  24th  inst/* 

The  processions  not  having  taken  place  on  the  26th 
and  27 ch  of  Jane,  the  defendant  dedined  to  pAy  the 
balance  of  £50. 

The  plaintiff  then  bronght  the  present  action  to 
recover  the  balance. 

The  defendant  denied  liability  and  countOTclaimed 
for  return  of  the  deposit* 

Darling,  J.,  gave  judgment  for  the  defendant  on 
the  claim  and  conoter claim. 

(«.}  Beported  by  J.  I*  SxiRLnro,  Bs(i«i  Barmter* 
at-lAW. 


The  plaintiff  appealed. 

On  the  appeal  the  defendant  abandoned  bia 
counterclaim  for  £25,  so  that  the  sole  qneition  waa  aa 

to  his  liability  for  the  £50. 

Spencer  Boiver,  KXl,  and  Eolman  Gregory,  for  the 
plaintiff.— Darling.  J.,  has  held  that  this  caae  -m^m 
governed  by  Taylor  v.  Oaldwell,  U  W.  R.  726.  3  B.  & 
8.  826,  and  that  there  was  an  implied  term  in  tbe 
contract  that  the  procession  should  take  place.  Btit 
here  there  has  been  no  physical  extinotion  of  tbe 
subject-matter,  and  the  performance  of  the  oon tract 
was  quite  poaaible*  The  right  possessed  by  the 
plaintiff  on  the  20th  of  June  waa  the  right  of  looking 
out  of  the  window  of  the  room.  That  right  ha 
transferred  to  the  defendant ^  who  took  the  riik  of 
there  being  no  proeeision. 

They  also  cited  Appleby  v,  Myeri^  L>  B.  2  C*  P*  661* 
15  W,  R.  Common  Law  Dig.  127  ;  Bo%at  r.  Firth  ^  17 
W.  E.  29,  L.  R.  4  C.  P.  1  ;  Bailey  v.  De  Orapign^,  17 
W.  E.  494.  L  R.  4  Q,  B.  180 ;  ffotoell  v,  Coupland^  24 
W.  E,  470,  I  a.  B.  D.  258  J  Nickoll  v,  Aihtm^  49 
W.  R.  513,  [1901]  2  K.  B*  126;  Faradine  v.  Jmrn^ 
Ab.  26 ;  Barhr  v.  Hodgami,  3  M.  &  9,  267  ;  MttrquU 
of  Butt  V.  Thompson,  13  M,  &  W.  487;  HiiU  ▼• 
Sughnm,  15  M,  &  W,  263;  Brown  v.  Bmjal  Insttrt^moe 
Co.y  1  W.  R.  479,  1  E,  &  E.  853 ;  Kennetiy  v.  Fanama, 
^c,  Mail  Co.,  15  W.  R,  1039.  L.  R.  2  Q.  B-  580 ;  /•• 
re  Arthur,  AHhur  v,  Wynne,  28  W*  E.  972,  14  Cfa-  B. 
603  ;  The  Moorcock,  37  W,  R,  31, 14  P.  D.  64;  Lomi^m 
Fimndt^a"  Auod^itton  [Limiifd)  r,  Clmrkt^  3$  W,  £• 
489,  20  Q.  B.  D.  576  ;  Turnrr  v.  Oold^mith,  39  W.  B. 
547  [1891]  I  a,  B.  544;  ffamlyn  v.  Wood,  40  W,  5. 
24,  [1891]  2  Q.  B,  488;  Ashmore  v.  Cu^,  [189©]  1 
Q,  B  43d  47  W.  R.  Dg.  41  ;  Blakeley  v.  MtUf^, 
[1903]  2  K.  B.  760  U'tM,  51  W.  E.  Dig.  40;  and 
KerrisoH  v.  Smdh,  [1897]  2  Q.  B,  445,  46  W.  B. 
Di>f.  36. 

Dake,  E.G.,  and  Bimrd^h  t'T  the  defend *fit.—Tii« 
r«al  question  is  what  was  the  bargain  f  We  mbmit 
that  it  was  a  bargain  to  tak*i  rooms  to  ee>d  tike 
proceaaion^  and  waa  entered  into  on  the  aaiompiixiB 
that  the  proc«^saion  would  pass.  TaijW  v.  CaJldwtS 
governs  the  present  casCi 

Holman  Qregory  replied. 

C(«r.  adv,  vmII 

Aug.  IK— TAtTGHAJT  WiLLUMs,  L.J.— Tbt  roal 
question  in  thia  case  la  the  extent  of  the  appltoatioo 
m  English  law  of  the  principle  of  the  Roman  law 
which  haa  been  adopted  and  acted  on  in  mazty 
English  decisions^  and  notably  in  the  case  of  Tajf^ 
V.  OaldwelL  That  oaee  at  least  makes  it  clear  tbftt 
"  where,  from  the  nature  of  the  contract,  it  i^»ptan 
that  the  parties  must  from  the  beginning  have  kaowm 
that  it  could  not  be  fulfilled  unleaa,  when  the  time 
for  the  fulfilment  of  the  contract  arrived,  toae 
particular  specified  thing  continued  to  ezi«t»  ao  tliftt 
when  entering  into  the  contract  they  must  have  oon- 
templated  such  continued  existence  as  the  fonndatioa 
of  what  was  to  bo  done ;  the  re »  in  the  absence  of  anv 
expreea  or  implied  warrant?  that  the  thing  shall 
exist,  the  contract  ia  not  to  be  considered  a  positive 
contract,  but  aa  subject  to  au  implied  condition  thai 
the  parties  shall  be  excused  in  oaee,  before  beeAoli^ 
performance  becomes  imposubld  from  the  perlilung 
of  the  thing  without  default  of  the  contractor." 
Thus  far  it  is  dear  that  the  principle  of  the  Eotnac 
law  has  been  introduced  into  the  Eoglish  Uw, 
The  doubt  in  the  present  case  arises  ai  to  how  far 
this  principle  extends*  The  Boman  law  dealt  with 
ohligationu  d^  oerto  eorpore.  WhatevOT  may  havs  been 
tbe  limits  of  the  Roman  law,  the  case  of  Nicki^U  ▼. 
Ashton  makes  it  plain  that  the  English  law  applies 
^the  principle  not  ooly  to  oaiei  where  thft  ptsfoctta&oe 
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of  the  contract  b€Gom€fl  impos&i'hl6  by  the  oeisftUon 
of  ^xiftence  of  tli©  thing  which  is  the  aubjeot- matter 
of  the  ooD tract,  but  tdno  to  caaea  whera  the  event 
whioh  rendert  the  contraiit  incapable  of  perf  ormance 
is  the  ceflaation  or  non-exiateuce  of  an  expreaa  con- 
dition  or  state  of  things*  goiiag  to  the  root  of  the 
oootraot,  azid  esaentiai  to  its  perfonnauoe.  It  is  said, 
oti  the  one  aide,  that  the  specified  tbing,  atate  of 
thiuga,  or  condition  the  continued  exiatence  of  which 
ia  necosaarj  for  the  falfilmeat  of  the  oontraofc,  so  that 
the  partiea  entering  Into  the  contract  muat  have  con- 
templated the  oontinned  existence  of  that  thmg, 
conditjoo,  or  state  of  thinga  aa  the  foundation  of 
what  was  to  be  done  under  the  contract,  is  limited  to 
things  which  are  either  the  subject-matter  of  the 
oontract  or  a  condition  of  atata  of  thinga,  present  or 
anticipated,  which  is  expressly  mentioned  in  the  con- 
tract* Bnt>  on  the  other  side^  it  is  taid  that  the  con- 
dition Of  state  of  things  need  not  be  expreaaly 
•pecifiedg  but  that  it  ia  sufficient  if  that  condition  or 
•tate  of  tbinga  clearly  appears  by  extrinsic  OTidencs 
to  have  been  aaaumed  by  the  parties  to  be  the 
foundation  or  basia  of  the  oon tracts  and  the  event 
which  causes  the  imposaibility  ia  of  such  a  chafact*!" 
that  it  cannot  reasonably  be  suppoaed  to  have 
poen  in  the  oont^mplation  of  tbe  contracting 
putiea  when  the  contract  was  made.  In  auch  a  case 
the  coo tr acting  pftrties  will  not  be  held  bound  by  the 
general  words  which,  though  large  enough  to  includej 
were  not  used  with  refetence  to  a  possibility  of  a 
parttoular  event  rendering  performance  of  tbe 
contract  impossible.  I  do  not  think  that  the  principle 
of  the  civil  law  as  introduce^ d  in  the  English  law  is 
limil^  to  cases  in  which  the  event  causing  tbe 
impoiaibility  of  performance  is  the  destruction  or  non" 
exiiteooe  of  some  thing  which  is  the  stthjeot- matter  of 
the  oon  tracts  or  of  aome  conditio  a  or  state  of  thing! 
expressly  sfjeoifl^jd  as  a  condition  of  it,  I  think  that 
yon  first  have  to  ascertain,  not  necesaartlv  from  the 
tanai  of  ttie  contract,  bati  if  required,  from  necessary 
iaferencea  drawn  from  anrrounding  oircutnatancea 
recognised  by  both  contracting  parties,  what  is  the 
subatanoe  of  the  contract^  and  then  to  ask  the 
question  whether  that  t ubstantiml  contract  needs  for 
its  foun'iation  the  aseumption  of  the  existence  of  a 
pirticular  state  of  thinga.  If  it  doea,  this  wiU  limit 
the  operatioQ  of  tbe  g**neral  words ,  and  in  anch  oase, 
if  the  contract  becomes  impossible  of  perform  anoe  by 
reason  of  the  non-existence  of  the  atate  of  things 
Msnmeid  by  both  contracting  parties  as  the  fonnda- 
tioo  of  the  oontract,  there  will  be  no  breach  of  the 
oon tract  thus  limited. 

Now  what  are  the  facta  of  tbe  present  caaeP 
The  contract  is  contained  in  two  letters  of  the 
20th  of  June  which  passed  between  the  defend- 
ant and  the  plain  tifTs  agent,  Mr*  Cecil  Bis  good. 
These  letters  do  not  mention  tbe  coronation,  but 
■P#ak  merely  of  the  taking  of  Mr*  Krell'a  chambers, 
or,  rather r  of  the  use  of  them^  in  the  daytime  of 
the  26th  and  27th  of  June,  for  the  sum  of  £75,  £26 
then  paid,  balance  £50  to  be  paid  on  the  24th.  But 
the  affidavits,  which  by  agreement  between  the 
fwrtiea  are  to  be  taken  as  atating  the  facta  of  the  case, 
sbow  that  tbe  plaintiff  exhibited  on  his  premises,  third 
floor,  56 A,  Pali  Mall,  an  announcement  to  the  effect 
that  windows  to  view  the  Eoyal  Coronation  prooession 
were  to  be  let,  and  that  the  defendant  was  induced  by 
that  announcement  to  apply  to  the  houeekeeper  on 
the  premises,  who  said  that  the  owner  waf  willing  to 
let  Uie  anite  of  rooms  for  the  purpose  of  seeing  the 
royal  prooeaaion  for  both  days,  bat  not  nights,  of  the 
26th  and  2Tth  of  June.  In  my  judgment  the  uie  of 
the  rooms  was  let  and  taken  for  the  purpose  of  seeing 
the  royal  procestiou.  It  was  not  a  demise  of  the 
noofaS]  or  erven  an  agreement  to  let  and  take  the  roomst 


It  ia  a  license  to  use  rooms  for  a  partioular  purpose 
and  none  other.  And  in  mj  jadgment  the  taking 
place  of  those  processions  on  the  days  proclaimed 
along  the  proeUimed  route,  which  passed  56a,  Pall 
Mall,  was  regarded  by  both  contracting  parties  as  tbe 
foundation  of  the  contract ;  and  I  think  that  it  can^ 
not  reaionably  be  suppose  to  have  been  in  the  con- 
templation of  the  contracting  parties,  when  the  con- 
tract was  made  J  that  the  coronation  would  not  be 
held  on  tbe  proclaimed  da^s,  or  the  processions  not 
take  place  on  those  days  along  the  proclaimed  route ; 
and  I  think  that  the  words  imposing  on  the  defendant 
the  obh'gation  to  accept  and  pay  for  the  use  of  the 
rooms  for  the  named  days,  although  general  ucd  im- 
conditiooal,  were  not  need  with  reference  to  the 
possibility  of  the  particular  contingeney  which 
afterwards  oocarred.  It  was  aoggested  in  the  coarse 
of  the  argument  that  if  the  occurrence ^  on  the  pro- 
claimed days^  of  the  ooronation  and  the  proceaaion 
in  this  case  were  tbe  foandation  of  the  contract,  and 
if  the  general  words  are  thereby  limited  or  qualiEed, 
so  that  in  the  event  of  the  non-oconrrence  of  the 
coronation  and  procession  along  the  proclaimed 
route  they  would  discharge  both  parties  from  further 
performance  of  the  contract,  it  would  follow  that  if  a 
cabman  was  engaged  to  take  someone  to  Epsom  on 
Derby  Day  at  a  suitable  enhanoed  price  for  auoh  a 
journey,  say  £10,  both  parties  to  the  contract  would 
be  discharged  in  the  contingency  of  the  race  at 
Epaom  for  some  reason  becomiog  impoaaible  ;  but  I 
do  not  think  this  follows,  for  I  do  not  think  that  in 
the  cab  case  the  happening  of  the  race  would  be  the 
foundation  of  the  contract*  No  doubt  the  purpose 
of  the  engager  would  be  to  go  to  see  the  Derby,  and 
the  price  would  be  proportionally  high  ;  but  tiie  cab 
hEid  no  special  qaalificatloos  for  the  purpose  which 
led  to  the  seleotion  of  the  oab  for  thia  particular 
occasion*  Any  other  cab  would  have  d  ine  as  well. 
Moreover,  I  think  that,  under  the  oab  contract,  the 
hirer,  even  if  the  race  went  off,  could  have  said. 
**  Drive  me  to  Epsom ;  I  will  pay  yoa  the  agreed 
sum ;  you  have  nothing  to  do  with  purpose  for  which 
I  hired  the  cab,"  and  that  if  the  cabman  ref  aied  he 
would  have  b«en  guilty  of  a  breach  of  contract,  tbere 
being  nothing  to  qaalify  his  promise  to  drive  the 
hirer  to  Epsom  on  a  particular  day.  Wht-reas  in 
the  cate  of  the  ooronation,  there  is  not  merely  the 
purpose  of  the  hirer  to  see  the  coronation  pro<^ 
Qeiaiou,  but  it  ia  the  coronation  procession 
and  the  relative  position  of  the  rooms  which  is 
the  basis  of  tbe  contract  aa  much  for  the  lessor  at  the 
hirer  \  and  I  think  that  If  the  King,  before  the 
ooronation  day  and  after  the  contract,  had  died,  the 
hirer  could  not  have  inaiated  on  having  the  rooms  on 
the  days  named.  It  could  not  in  the  cab  oaae  be 
reasonably  said  that  seeing  the  Derby  race  was  the 
fouudation  of  the  contract,  as  it  was  of  the  license  in 
this  case,  Whereas  in  the  present  case,  where  the 
rooms  were  offered  and  taken  by  reaaon  of  their 
peculiar  auitablUty  from  the  position  of  the  rooms 
for  a  view  of  the  coronation  poaaession,  surely  the 
view  of  the  coronation  procession  was  the  fooodation 
of  the  contract,  which  ia  a  very  different  thing  from 
the  purpose  of  the  man  who  engaged  the  cab — 
namely,  to  see  the  race— being  held  to  be  the 
foundation  of  the  contract.  Bach  case  must  be 
judged  by  its  own  circumstanoes.  In  each  case  one 
muBt  ask  oncaelf,  first,  what,  having  regard  to  all 
the  circumstances,  was  the  foundation  of  the  con- 
tract ?  Secondly t  was  the  performance  of  the  contract 
prevented  ?  Thirdly,  was  tbe  event  which  prevented 
the  performance  of  the  contract  of  such  a  character 
that  it  cannot  reasonably  be  said  to  have  been  in  the 
contemplation  of  the  patties  at  tbe  date  of  tbe  con- 
tract P    If  all  these  queationa  are  answered  in  the 
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Affirmative  (at  I  tbink  tbe^  BhonM  he  in  tbii  caae]  I 
tbiiik  both  pAttidft  ftte  discharged  from  further  per- 
formance of  the  contract  I  think  th&t  the  oorona- 
tion  procession  won  the  foundation  of  tbia  ooniraot, 
mkd  that  the  non- happening  of  it  preTented  the 
performance  of  the  contract ;  and,  secondly,  I  think 
tbat  the  non-haptieciing  of  the  proceoAToti,  to 
nse  the  words  of  Sir  Jatnes  Hannen  in  BaUty  t. 
De  Oreapignyt  waa  an  event  **  of  a  such  character  that 
It  cannot  reasonably  be  Buppoa^d  to  have  been  in  the 
contemplation  of  the  ooQtractitig  parties  when  the 
contract  waa  madej  and  that  they  are  not  to  be  held 
bound  by  general  words  whiob,  though  large  enough 
to  include,  were  not  used  with  reference  to  the 
posaibility  of  the  particular  contingency  which  after- 
ward a  happened*''  The  teat  aeema  to  be  whether  the 
e^eDt  which  causes  the  impossibility  was  or  might  hAve 
been  anticipated  and  gunrded  agaioAt^  It  see  ma 
difficult  to  say,  in  a  case  where  botb  parties  anticipate 
the  happening  of  an  event,  which  anticipation  is  the 
foundatioii  of  the  on  tract,  that  either  party  muit  be 
takt^n  to  have  anticipated,  and  ought  to  hmve 
guarded  against,  the  eveut  which  prevented  the  per- 
formance of  the  contract.  In  both  Jctckson  t,  Unitm 
Marine  Insumjic^  Co.,  23  W*  R.  169,  L,  R*  10, 
G*  P*  126,  and  Niek^ll  v.  A^kton,  the  partiei 
might  have  anticipated  as  a  possibiHty  that  perils 
of  the  aea  might  delay  the  ship  and  fnutrate 
the  commercial  venture ;  in  the  former  oase  the 
carriage  of  the  goods  to  effect  which  the  charter- 
party  waa  entf'red  iuto ;  in  the  latter  oa»e  the  sale  of 
the  goods  which  were  to  be  shipped  on  the  steamship 
which  was  delayed.  But  the  court  held  in  the  former 
cose  that  the  basis  of  the  ocntract  was  that  the  ship 
would  arrive  in  time  to  oarry  out  the  contemplated 
commercial  venture,  and  in.  the  Utter  that  the 
steamship  would  arrive  in  time  for  the  loading  of  the 
gooda  the  subject  of  the  sale.  I  wish  to  obaerve 
that  oases  of  tbia  sort  are  very  different  from 
caa^a  where  a  coq tract  or  warranty  or  repreaentation 
is  tmpHed,  auch  as  was  implied  in  The  Mo&rcock, 
and  refused  to  be  implied  in  Harnljjn  v.  Wood.  But 
The  MoorcQtk  is  of  importauoe  in  the  present  case 
as  showing  that  whatever  ia  the  suggested  implioa- 
tion — be  U  condition,  as  in  this  case,  or  warranty ,  or 
repreaeutaticn— one  muat,  in  judging  whether  the 
imphcation  ought  to  be  made^  look  not  only  at  the 
words  of  the  contract »  but  also  at  the  aur rounding 
facta  and  the  knowledge  of  the  parties  of  those  facts. 
There  seema  to  me  to  be  ample  authority  for  this 
proposition.  Thus  ia  Jackson  v.  Union  Marine 
Insurance  Co*,  io  the  Commoa  Pleas,  the  quescion 
whether  the  object  of  the  voyage  had  been  fruatrated 
by  the  delay  of  the  ahip  was  left  as  a  queetion  of  fact 
to  the  jury,  although  there  was  nothing  in  the 
charter-party  definiug  the  time  within  which  the 
chwteters  were  to  a  apply  the  cargo  of  iron  rails  for 
Ban  Fr&ncisco,  and  nofhiug  on  the  face  of  the  charter- 
party  to  indicate  the  importance  of  time  in  the 
venture  ;  and  that  waa  a  case  in  whioh,  aa  firamweU, 
B,,  points  out  in  his  Judgment,  at  p.  US,  Taylor  v. 
CdidwtU  was  a  strong  authority  ta  aupport  the  con- 
duaion  arrived  at  in  tae  judgment — that  the  ship  not 
aniving  in  time  for  the  voyage  contemplated,  but  at 
such  time  aa  to  frustrate  the  ciommercial  veotuc^, 
waa  not  only  m  breach  of  contract,  but  discharged 
the  charterer,  though  he  had  such  ao  ex;cuse 
that  no  action  wouia  lie.  And,  again,  in  HarrU  v, 
Dreetman  the  veeael  had  to  be  loaded,  aa  no 
pariicular  time  was  mentioned,  within  a  reasonable 
time^  and,  in  judging  of  a  reasonable  time,  the 
oourt  approved  of  evidence  being  given  that  the 
defendants,  the  obarterera,  to  the  knowledge  of 
the  plaintiffs,  had  no  control  over  the  colliery  from 
which  both  parties  knew  that  the  coal  was  to  oome ; 


and  that,  although  all  that  waa  aaid  in  the  ohartst* 
party  was  that  the  vessel  should  prooeed  to  Bpital 
ToDgue'a  Spout  (the  apout  of  the  Spttal  Tougue't 
OoUiery),  and  there  take  on  board  from  the  fret^bttn 
a  full  and  omplete  cargo  of  coals,  and  Eve  toua  of 
coke,  and  although  there  wat  no  evidenoe  to  prave 
any  custom  in  the  port  as  to  loading  vessels  in  tura« 
Again,  it  waa  held  in  Mum/ord  v.  Gtthittg,  8  W.  E. 
187,  7  C.  B;  N.  8.  305,  that,  in  construing  a  writi«i 
contract  of  service  under  which  A.  was  to  enter  the 
employ  of  B»,  oral  evidence  is  admissible  to  show 
in  what  capacity  A.  was  to  aerve  B. :  aee  abo  Price  v* 
Moiiot,  n  C.  6*  N.  3.  508.  The  rule  seems  to  b« 
I  that  which  is  Md  down  in  Taylor  on  Kvidence,  vol. 
2,  8.  I0S2:  "  It  may  be  laid  down  as  a  broad  and 
I  diadnct  rule  of  law  that  extrinaic  evidenoe  of  everj 
[  material  fact  which  will  enable  the  court  to  ascsrlatD 
the  nature  and  qualitieB  of  the  snbject*mfttter  of  tbs 
instrument,  or,  in  other  words,  to  identify  the  persom 
and  things  to  which  the  inatrument  refers,  must  of 
neoeesity  be  received.*'  And  Lord  GampbelU  in  hit 
j  adgment,  sa^s :  ^  *  I  am  of  opinion  that,  whera 
there  la  a  contract  for  the  sale  of  a  speoific  aubisct* 
matter,  oral  evidenoe  mav  be  reoeived,  for  tht 
purpoee  of  showing  what  that  subject -matter  wi% 
of  every  fact  within  the  knowledge  of  the  partuai 
before  and  at  the  time  of  the  contract  *' :  sea  per 
Campbell,  O.J.,  Maedonald  v.  L&nghoUetn,  7  W*  & 
507,  1  B.  &  B*  977,  It  seems  to  me  that  the  Itn* 
guage  of  Willes,  J„  in  Llotfd  v*  Gaibert,  35  L,  J. 
Q»  B.  74,  poiuts  in  the  same  direction.  I  myself  am 
clearly  of  opinion  that  in  this  case^  where  we  have 
to  ask  ourselves  whether  the  object  of  the  con* 
tract  was  fruatrated  by  the  non-^happenlng  of  th« 
coronation  and  iti  procession  on  the  daya  proolaimad, 
oral  evidence  is  admissible  to  show  that  the  tubliot 
of  the  contract  was  rooms  to  view  the  coronaticni 
prooession,  and  was  so  to  the  knowledge  of  both 
parties.  When  once  this  is  established,  I  see  uo 
difficdty  whatever  in  the  OMe,  It  ij  not  assential  to 
the  application  of  the  principle  of  Tayhr  v*  Caldi£^ 
that  the  direct  sub  j  act  of  the  oontraot  should  periiti 
or  f  ftU  to  be  in  e(xiatenoe  at  the  date  of  parfonnaDOi 
of  the  contract.  It  is  suffldent  if  a  state  of  things  or 
Qoodition  expressed  in  the  oontraot  and  essential  toiti 
perform  anoe  periahea  or  faila  to  be  in  exivtenos  ftt 
that  time.  In  the  preeeut  case  the  coadidon  which 
fails  and  prevents  the  achievement  of  that  which  wn, 
in  the  contemplation  of  both  partiea,  the  foundatiflC 
of  the  contract  ia  not  expressly  mentioaed  either  it  a 
condition  of  the  contract  or  the  purpose  ol  it ;  bat  1 
think  for  the  reaaons  which  I  have  given  that  ths 
principle  of  TaylQr  v.  Oaldwtll  ought  to  be  applied 
Thii  disposes  of  the  plaintiff's  claim  for  £50,  the  unpaid 
batance  of  the  price  agreed  to  be  paid  for  the  use  of 
the  rooms.  The  defendant  at  one  time  set  up  a  oros- 
claim  for  the  return  of  the  £25  he  paid  at  the  date  d 
the  contract,  Aa  that  claim  is  now  withdrawn  it  i< 
unneoessary  to  aay  anything  about  it.  I  have  onlf 
to  add  that  the  facts  of  this  case  do  not  bring  li 
within  the  principle  laid  down  in  Sii^b^  w*  Sil§' 
\tidl  Railway  Co.,  15  W,  E.  869,  L,  R.  2  Bx-  ail, 
that  in  the  case  of  contracts  falling  directly  wititm 
the  rule  of  Taylor  v.  Caldwell  the  subsequent  imposti* 
bility  does  not  affect  rights  already  acxjuired  beoanss 
the  defendant  had  the  whole  of  the  24th  of  June  to 
pay  the  balanoe,  and  the  public  announcement  that 
the  coronation  and  proceaaion  would  not  take  plaoe 
on  the  proclaimed  days  was  made  early  on  th«  mnro- 
ing  of  the  2ith,  and  no  cause  of  action  could  aoonis 
till  the  end  of  that  date,  I  think  thii  appeal  ought 
to  be  disnuBsed. 

BoMiE,  L.  J.--With  some  doubt  I  hart  alio  ootits 
to   the   oanduffioB    that  this  case  ii  gcmmad  by 
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tbe  piinctple  on  which  Tat/lor  7.  Caldwdl  wai  t^ectdedf 
and  m:ooiilingly  that  thta  appeal  maat  be  diimiased. 
The  doubt  I  h&va  felt  was  whether  the  parttei  to 
the  contract  novr  before  u«  could  ba  laid  uadet  the 
cd;ciiiiiitaa<;>ea  not  to  have  bad  at  aU  in  their  Q^n- 
tempi&tion  the  riitk  that  for  flGme  reasoa  or  other  tb^ 
the  coronatioa  proceesioti  znighl  tiot  take  place  on  the 
dnje  fixed,  or  if  the  procession  took  plfice  might  not  pass 
•o  afl  to  be  oapable  of  being  viewed  from  the  room* 
mentioned  io  the  contract ;  and  whether  utid^r  this 
contract  that  risk  was  not  undertaken  by  the  defend- 
ant. But  on  tbe  question  of  fact  tts  to  what  was  in 
the  contemplation  of  the  parties  at  Ihe  tim^  I  do  not 
think  it  right  to  differ  from  the  conolosion  arrived  at 
by  Vaugban  Willi smt^  L.  J.,  and  (as  I  gather)  also 
arrived  at  by  my  brother  Stirling,  This  h^ing  so»  I 
ooncnr  in  the  conclusion  arrived  at  by  Vaughan 
WiUianiA^  L.J.,  in  hifl  judgment^  and  I  do  not  desire 
to  add  anything  to  wnat  he  hen  said  as  fully  and 
completely, 

SnsxJivaf  LJ.,  said  he  had  had  an  opportunity 
of  reading  the  judgment  delivered  by  Yaughan 
Williamai  LJ^f  with  which  he  entirely  agreed. 
IQumgli  the  case  waa  one  of  very  great  difficulty, 
ha  thought  it  oame  within  the  principle  of  Taylor 
V.  OatdwdL 

Appeal  dUmiiied. 

Solicitors,  CetM  Biigood ;  M.  Grunehaum^ 


IQtS^   (SOUrt  of  3IU0ttClp 
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Chan.  DiT.  ) 
Farwell,  J.  J 

In  re  Thb  Bodega  Co.  (LnnTED)  and  In  re  Ths 
OOMf  ABlEa  A0T3,   1862  TO  189(1,  {a.} 

C&a^any  —  Sharu  —  Trantfer  —  Ee/uBa!  to  register 
transfer — Litn  on  shares — Dindor  toncern^  m 
contnu^^-Companiei  Act,  1862  (26  ifc  26  VkL  c,  89 J, 
Table  A  (57)— Focait^R  of  ojke  ipso  facto— ilc- 
tkction — Director' 4  share  of  total  remuneration — 
Eidra  mm  voted^Uhrk  YiteB— Money  hud  and 
rtceived^Miatake  or  /ailure  qf  eomidtration^ Right 

A  emmetnif  re/tued  to  rfgi$ier  a  fmis/er  o/  ihttree 
eamuied  ^  TF*,  late  a  director,  alleging  they  had  a  lien 
mi  CA*  iharee  for  money  owing  hg  him.  IV. ,  when  a 
dirtdor^  had  become  tufnterned  in  a  contract  with  the  com* 
pan^  not  diulosed  to  and  authorized  by  ihe  hofird^  in 
amtrattention  of  an  article  of  astociationf  which  itjas  a 
modified  copy  of  datise  51  in  Table  A  of  the  Companies 
Act,  1862,  The  fact  remained  unhioivn  for  over  tioo 
years  from  the  date  of  contraet.  during  which  time, 
acGording  to  ihe  emtom  of  the  board,  W*  had  txmoe  retired, 
being  on  each  otxasion  re*dected  for  tufelve  months.  The. 
bfjord^s  remuneration  Ufas  Jix-ed  at  a  lamp  sum,  divisible 
among  its  members  at  the  will  of  the  majority,  and  ihe 
share  received  by  W.  iffos  £39  a  months  On  discovering 
the  faets  the  company  claimed  repatfmeni  of  the  satd 
mtnithly  iums  received  by  If.  since  the  dftte  of  the  eon- 
iract,  and  also  a  earn  of  £400  voted  to  FF,  by  the  hoard 
**for  his  special  and  consiant  services  during  the  past 
ymr/' 

Held,  (1)  (distinguishing  Tumbnll  v.  West  Riding 
Athletic  Club,  70  L,  T.  Eep.  92)  tJiai  W.  vacated  his  office 
tpeo  facto  on  becoming  concerried  in  the  cmUract,  and 
wUhout  any  ad  being  necessary  to  remove  him ;  (2)  that 
he  was  nU  necessarily  disqualified  from  re-election^  and 

(a,)  Biportad  by  E.  HnJ.,  Eiq.,  Baiiister-ai-I«w, 


that  the  re^eleetiom  were  in  fact  good^  since  before  their 
date  the  contract  wctf  complete  and  required  no  exercise  of 
discretion  by  FF,  aw  director ;  (3)  that,  consequently,  the 
only  fees  repayable  were  th<7sefor  the  period  bettsfeen  the 
date  of  the  contract  and  the  first  re^eledion ;  (4)  that 
either  the  c^^mpany  or  the  board  could  recover  those  f^s 
as  money  had  and  received,  and  as  paid  in  mistake  «r 
for  a  cojisideration  which  had  failed ;  (5)  following  In 
re  Geo.  Newman  &  Co.,  43  W.  B.  483,  [1895]  I  (74. 
674,  that  the  payment  of  £400  to  FT.  was  liltia  virea, 
and  that  sum  with  interest  must  he  refunded ;  (6)  th^t 
on  repayment  of  the  moneys  so  found  doe,  and  notbeforCf 
the  company  jnust  register  ihe  transfer. 

This  was  a  motion  by  a  shaieholder  of  the  company 
asking  for  an  order  that  tbe  register  should  be  recti- 
fied by  tbe  insertion  therein  of  the  name  of  a  pf^rson 
to  whom  the  applicant  had  transferred  bis  ah  are  I* 
The  compaey  had  refnsed  to  regbter  the  transfer, 
alle^E?^  that  they  had  a  lien  on  the  eh  ares  in  r^speo^ 
of  £1,380  USt  4d.  said  to  be  owing  to  them  by  the 
applit^ant. 

The  motion  originally  came  on  for  bearing  by 
Farwell,  J,,  who  directed  that  it  shonld  be  placed  in 
the  non  witness  list^  It  waa  on  that  ocoaslon  agreed 
between  oouosel  that  the  judg^  should  hive  power  at 
tbe  present  hearing  to  decide  queHtiona  as  to  the 
liability  of  the  appUcaut  to  pay  certain  sums  of  moaty 
making  up  the  above  total. 

Mr,  Wolwtey,  the  applicant^  had  for  several  years 
been  a  director  of  the  company  and  chairman  of  the 
board.  The  articles  provided  for  the  annual  retire- 
ment of  three  direct oirs  by  rotation,  and  they  were 
eligible  for  re-election,  bnt  it  had  become  the  custom 
for  all  to  retire  annually,  Mr,  Wolseley  accordingly 
retired  and  wai  r(*-eleoted  on  the  8th  of  July,  190U 
and  again  on  the  8th  of  July,  1902. 

The  remuoeration  of  the  board  was  £s;ed  by  article 
76  at  £1,400  &  year,  which  was  divisible  among  the 
directors  in  such  manner  as  tbe  majority  of  them 
might  direct.  Mr,  Wolseley^s  share  h^  been  fixed  at 
a  board  meeting  in  1897  at  £aoo  a  year,  which  hal 
ever  since  bet^n  paid,  less  incK^me  tax,  by  monthly 
instalment!  of  aboat  £39  each,  amounting,  for  the 
period  between  the  30fch  of  January  and  the  26th  of 
Jane,  1901,  to  £236  9s.  Id.,  and  for  that  between  the 
31st  of  July,  1901,  and  tbe  1st  of  Febrnary,  1903,  to 
£744  2i.  3d.,  making  in  all  £980  Us.  4d. 

It  was  further  provided  by  article  74a  that  the 
director!  might  employ  any  member  of  their  body  to 
perform  any  special  services  for  tbe  company  for  snch 
period  and  upon  such  terms  as  to  remuneration  or 
otherwise  as  they  might  think  iit.  Though  not 
authorized  by  this  article,  the  board  had,  on  the  17th 
of  July,  1901,  voted  to  Mr,  Wolseley,  a«  chairman,  a 
sum  of  £400  *'  for  hit  special  and  constant  services 
during  the  past  year,'*  and  that  sum  waa  paid  to  him 
a  fortnight  later. 

All  tbe  above-mentioned  sums  the  company  now 
claimed  to  have  refonded  to  thnm  as  money  had  and 
received  to  their  use,  alleging  that  the  payments  had 
been  made  under  a  mistake  of  facts  or  for  aconiidera- 
tioQ  wtuch  bad  failed,  since,  under  the  circumitancei 
mentioned  below,  Mr.  Wolseley  was  not  at  the  date i  of 
payment  a  director  of  the  company,  having  vacated 
hi  a  office  under  article  70  of  the  articles  of  aasooiation, 
which  wai  as  follows;  *'Tne  office  of  any  director 
shall  be  vacated  if  he  he  coocemed  in,  or  participate 
in  the  profits  of,  any  contract  with  the  company,  not 
disclo:^ed  to,  and  authorized  by,  the  board/^ 

In  tbe  year  1900,  X.,  a  solicitor,  was  instructed  by 
the  directors  to  treat  for  the  purchase  of  a  freehold 
pubUo-house  at  Nottkigham  caUfd  *'  The  Durham 
Ox/'  and  on  the  I9th  of  December,  1900,  he  attended 
a  board  meatjng  and  reported  that  he  had  completed 
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the  nc^gotifttioo  at  the  piice  of  £12,000*  The  bofttd 
direct e(J  him  to  enter  into  a  formal  contract  at  that 
Jprice,  attd  he  rf  ported  on  ihe  27 th  of  Deoember  th^t 
]  the  property  had  been  secured  aooordmgly.  He  was 
afterwaida  gi^en  biUfl  of  exchange  for  £1,200, 
accepted  by  the  direotorf  on  behalf  of  the  ooinpany, 
lor  the  purpoie  of  paying  a  deposit  of  10  per  Cfot. 

The  only  contract,  nowever,  wfiioh  X*  signed  tn  tiae 
ttiatter  wa*  one  with  E*  M*  Kidd.  who  waa  the  vendor, 
dated  the  24tli  of  December,  1900,  and  in  thii  X.  wat 
named  as  the  pnrchsiet  for  £8,000.  X.  afterwards 
prepared  a  conveyance,  dated  the  24th  of  June,  1901, 
to  which  Kidd,  X  ,  and  tbe  company  weie  expresied 
to  be  parties,  and  m  which  it  was  recited  that  Kidd 
had  *'  lately  contracted  "  with  X/for  the  sale  to  him 
of  the  premites  for  £8,000,  and  that  X,  had  agreed 
with  the  company  to  transfer  to  them  the  benefit  of 
the  contract  on  the  terms  that  the  company  should 
pjif  him  £4,000*  This  deed  was  executed  by  Kidd 
and  X.,  the  former  granting  and  the  latter  pur- 
porting to  grant  and  confirm  ttie  premises  to  ibe 
company  in  consideration  uf  £8,000  paid  to  Ktdd 
(ths  receipt  of  which  he  acknowledged),  and  £4,000 
paid  to  X.,  the  receipt  of  whrch  latter  sum  X. 
acknowledged.  This  deed  X.  kept  from  the  kno-r- 
ledge  of  the  company,  in  for  mi  tig  them  that  there  bad 
been  a  conveyance  from  Kidd  for  £12,000,  and  they 
only  learnt  the  terms  of  the  deed  ia  Jan©»  190li, 
whereupon  inquiry  was  iDstituted,  reanUmg  in  fnU 
particulars  of  X,  •  proceed inga  being  dtsoovered  on  the 
Uth  of  July,  mm.  In  Dec&mber  following  X,  signed 
an  agreement  *itb  the  company  in  whictt  it  wat 
reciteil  that  £a.000  had  been  paid  to  Ktdd,  bat  that 
the  £i,UOO  had  not  been  and  wat  not  to  be  paid  to  X., 
and  by  eupplemeutal  agreement  he  renounced  all 
claim  ihtTfeto  on  the  25th  of  March,  1003. 

Meauiiuie— »  e.»  on  the  10th  of  Prbruary,  1003  — 
Mr.  WoUeley'a  oo-direotjrs  kitrni  tbat  tHore  had  b«en  a 
iiruret  agrttsment  between  him  aitd  X.,  by  which  toe 
former  was  to  share  in  tne  £4,000»  Thts  Mr,  Woheley 
orally  admitted  was  trae,  and  oa  the  2dth  of 
Fi*bruary,  1903,  he  gave  a  formal  almissiou  in  writing 
that  he  had  "  in  the  oircuaietauci?s  which  have 
occurred  and  by  the  operation  of  artide  TO  "  vacated 
his  ofiEce  as  a  director. 

In  order  to  fadlitate  their  claim  in  the  present  and 
other  proceedings,  the  company  obtained  from  the 
0th tr  directors  a  rennnciation  or  assignment  of  any 
rights  they  might  have  in  the  £980  1  Is.  4d*  as  being 
part  of  the  £1,400  a  year  paid  to  the  board  ai  a 
whole, 

Upjohn,  K,U  (Oalhraith  with  him)  for  the  applicant, 
Wolseiey.— The  first  qnestion  is  as  to  the  oonsiruction 
to  be  placed  on  article  70.  Does  it  tpso  fadLo  vacate 
the  oftioe  of  a  director  concerned  in  a  contract  nndia- 
closed,  or  does  something  remedn  to  be  done  to 
remove  him?  The  latter  wai  the  view  taken  in 
T^rnhM  v,  TU  Wat  Hiding  Athldic  Giub  (70  K  T.  92). 
The  next  point  is :  Can  the  company  recover  these 
sums,  as  mc^ney  had  and  received,  on  the  gronad  of 
mistake  or  failare  of  oonslderahoQ  ?  Mr;  WoLieley 
was  doing  the  work  all  the  while,  so  tHere  was  no 
fadure  cf  oonstderation.  Failure  means  total 
failure*  It  has  never  been  held  that  money 
can  be  recovered  back  where  there  has  been 
some  consideration.  The  compauy  paid  their 
directors  £1,400  a  year,  whicii  was  to  be  distri- 
buted* Mr.  Wolseley's  co-directors  are  not  entitled 
to  his  share,  for  he  relieved  them  of  part  of  the 
work.  If  not  entitled  to  fees,  he  was  entitled  on  a 
tjuarUum  meruit;  the  company  knew  he  was  acting  as 
a  director,  and  that  is  equivalent  to  a  request ;  the 
re-election,  too,  was  a  request.  Money  paid  volun- 
tarily cannot  be  recovered  back.    This  mon€(y  was 


handed  to  the  board  for  distribution,  and  tbeifi  ^ 
no  r'bligation  to  pay  Mr  Wolseley's  share. 

He  cited  Lafnert  v.  Hmth,  15  M.  &  W.  486  j  A^Jan 
V,  Short,  4  W.  B.  645,  1  H.  &  N.  210 ;  Nkh^aon  v. 
Rickdis,  S  W,  H.  211.  29  L*  J.  Q*  B.  55,  65;  Derry 
V,  Frek,  38  W*  E.  33.  14  App^  Cai.  337  '  Bullen  and 
Leake's  Precedents  [5  th  ed.),  pp.  297  H  stq.;  I  hid  [Srd 
ed  ),  p.  48;  Leake  on  Contracts  [4th  ed.).  p»  62* 
[F.\iiWEi-L,  J.,  referred  to  Mmti  v,  Muc/crkn,  2 
Burr.   1005,] 

JenkiiH^  K*C*  {Neihon  with  him),  was  here  invited 
to  state  the  case  for  the  company.*- We  say  that  Mr. 
Wolieley  vacated  hii  office  ipto  /ado  on  being  oom- 
cerned  in  tbe  contract.  The  words  of  artide  70  ftft 
express.  The  decision  in  TurfthuW§  case  was  perhaps 
influenced  by  the  fact  that  the  directors  hati  passed  a 
resolutiou  removing  their  colleague.  [He  cited 
Hunnings  v.  WuUamBon,  32  W*  E.  267,  11  Q.  B,  0, 
SSa,  534,  and  British  A»ljeUo$  Co.  [Limiied)  v. 
Boyd,  51  W.  E.  607,  [1903]  2  Oh.  43a]  Am  U» 
the  period  before  te-eleotton,  it  is  said  the  oom^ 
pany  cannot  recover  back  the  fees,  because  thtn 
was  no  total  failure  of  consideration  :  but  we 
fay  there  was*  A  director  contracts  with  bii  oom* 
pany,  not  for  speoific  acts,  but  to  l^ive  his  hon««l 
servieei:  SuUimous  v.  Penfkr,  Vi  W*  R,  637,  ^  H.  ft  C. 
639,  641  ;  Andrew  v,  Ramwj^  19  T.  L.  E.  620.  That 
is  the  contract  this  company  would  have  had  bat 
for  the  mistake.  The  services  must  be  takca  as 
a  whole ;  if  t5ey  could  be  split  up  I  sdioil 
there  n^ight  not  be  a  total  failure  of  oomidiet** 
tioD.  Wolseley  could  have  sued  the  company  for  hdi 
share  of  the  direotors*  feet,  for  he  was  an  assi^  of 
th&t  part  of  the  jC  1,400*  Therefore  the  oompaof  can 
sue  him  for  repayment,  [He  cited  Aiktn  v.  Bhmt.^ 
[Fabwell,  J*,  referred  to  Caridati  Copprr  Mining  Cb* 
V.  8walhti\  60  W.  R.  565,  [1902]  2  K,  B,  44,  md 
Albion  SUet  and  Wire  Oo.  v.  Martin,  24  W.  B.  134.  I 
Ch.  D.  580,  cited  in  Palmer's  Piwt.  (8tti  ed,),  pp.  497, 
617*]  A.H  to  qtiantum  meruit^  the  value  would  have  to 
bo  assessed  by  a  jury  or  some  §n<\h  tributial.  The 
payment  of  £400  was  uUra  vireA  and  can  be  reoovared 
hack.  [FABWEI.L,  J.,  referred  to  In  re  Qm. 
Ntwnmn  ^  Co,,  43  W-  R,  483,  [1^95]  1  Ch*  074.] 
Then  SB  to  the  period  alter  re-election,  Mr.  Wulaeley^s 
position  wa»  even  worse  than  before.  The  re-el eotioa 
was  a  new  proof  of  the  company's  confidence,  yet  he 
went  on  acting  &«  director  without  disclosing  the 
contract  in  which  be  was  concerned.  The  wot^  in 
article  70  are  **  be  concerned,"  and  not 
ooncpmed,*'  which  latter  might  mean 
concerned  for  the  first  time,*^  and  would  help  Mr. 
Wolseley'i  case.  X/s  contract  wai  a  oontinnin^  om; 
the  £4,000  was  not  paid  and  the  compauy  eolwai 
into  possBBsiou  and  could  have  been  sned  for  il» 
money  »t  any  time  before  Dacembsr,  1^2,  wh«a  IIm 
contract  was  dednifely  avoided.  Mr,  WolaslsTf  vai 
concerned  in  it,  for  he  was  to  share  in  the  £1,000*  I 
do  not  rely  on  the  contract  of  tbe  24th  of  I>«oemh«-t 
1900,  but  on  tome  contract  implied  by  reason  of  tlis 
purchaser  being  in  possession,  for  the  company^  if  not 
in  physical  posses  don,  were  owners  In  e<|lti^  1^ 
virtue  of  the  conveyance,  and  were  bouod  to  p»f  tilt 
full  price*  It  is  a  case  of  vendor *s  lien  which  ariMf 
by  implied  contracts  [Faewbll,  J.,  r«ferf^  to 
Bobbins  on  Mortgages,  tit.  **  Lienif/*]  Theo  X. 
was  estopped,  by  the  recitals  in  the  ootUTefMiosw 
from  saying  there  waa  no  contract,  and  hit  ptrtoir 
in  the  transaction  is  bound  by  that  istoprpcl. 

Upjohn  ^  K.C, — There  waa  no  Hen  and  no  oooi^&st 

The    company    may    rely    on  the   true   facts  m  <m 

assumed  facts  acting  by  estoppel,  bat  they  csmibol 

rely  on  both  :  Scurf  v,  Jardine,  30  W.  E,  8W,  7  Ipf. 

^  Oie,  34o,  3^,  per  Lord  6elbome*  If  they  t«ly  osi  t& 
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true  fftcti  we  tay  tbere  nerer  wai  a  ocmtract  between 
X.  and  tbe  Domp&nj,  If,  on  the  other  hMid,  thejr  B^y 
we  are  €«topped  from  aaymg  tbere  w&s  no  oontr&ct, 
then  I  say  T  look  at  the  whole  deed*  Takkig  it  as  it 
Btande,  &&d  afttuming  that  Mr.Wolfleley  w^fi  bound  by 
every  word  of  it,  if  it  Bhowi  a  contract  it  ahowa  that 
the  contract  was  eiLecnteii  sud  done  with  before  the 
re-election ;  it  cannot  therefore  alTeot  Mr*  Wo|Boley*(i 
position  alter  the  8th  of  July,  J  901.  [He  aited  Chap- 
mmt  V,  Tit n Tier,  I  Vern.  267 ;  Mackreth  v.  Symmons^ 
U  Vet,  328,  336  ;  Edtkmdl  r.  Watmn,  32  W,^  E.  865. 
26  Cb*  B,  601.  607  ;  Nmrm  v*  Praws^^BYeM,  761,  750  ; 
Wariftg  t.  Ward^  7  Yep.  332  ;  Daii^flon  v.  African  Land 
and  Tra^iing  Co.,  46  W.  R.  132;[189S]  1  Ch*  Q;  Fry 
on  Specific  Performance  (4th  ed  )«  pp,  506,  et  s^q.  : 
Dart's  YendoTi  «nd  Purchaaeri  {6th  ed.),  p*  825.] 
IIunntTt^M  T,  WilUamson  (&i  to  vacatioD  of  office)  wa^ 
a  cafB  depending  on  cont'-xt.  [Fabweul,  J,,  relerred 
to  C&wtU  V.  Simpson,  16  Veo.  275*] 
Jenkins t  A%G,  replicdi 

Fabwei.l,  J.^Thii  caie,  under  the  gulte  of  an 
ionooent  application  to  rectify  the  regiiter,  bat  raised 
a  number  of  poiuti  of  very  oonild curable  djSicnlty, 
The  first  difficulty  1  fiod  is  in  aicert&ining  the  facts, 
because  tbe  purties  appear  to  have  come  here,  with  a 
Uadable  detiire  to  save  oxpenae,  without  haviog 
desrly  formulated  any  agreement  of  facts  on  whicb 
I  e«n  proceed.  However,  I  do  not  desire  to  put  the 
purliieA  to  further  e;speDse  if  I  can  help  it,  and  I  pro- 
pose to  deal  with  the  case  on  the  fai^ta  which  I  under  * 
■ta&d  to  have  b^en  the  basis  of  the  arrangement, 
between  the  parti**?,  on  which  it  is  now  brougtit  on. 

The  case  is  ooe  of  conBiderab'**  demerit  od  the  part 
of  a  diti?ctor.  In  Decf  mbdr,  1900.  the  applicmt,  Mr, 
Wolseley,  was  chairman  of  ttie  board  of  directors, 
ftnd  on  the  adoaitt^  d  faotit  as  I  nnderstand  tbem.  he 
and  the  solicitor  entered  into  a  oouiptracy  bf  which 
tb+'y  priip  ised  to  fit  fraud  the  compauy  of  a  sum  of 
jE4,UU0*  The  modus  f operandi  was  thia,  ,  The  company 
wt-ns  minded  1 1  buy  a  public-house  oali«d  **  Ttie 
Dnrham  Oi,*^  and  they  autbofisied  thii  solicitor  to 
negt>ti»t«  for  its  purchase*  The  BoHcitor  bought  it 
for  himself  for  £8,000,  and  repotted  to  the  company 
that  he  had  bought  it  for  £12  000.  He  was 
withomed  to  enter  into  a  contract  for  £12.000^  and 
was  given  bills  to  pay  a  ten  per  cent,  deposit  on  that 
footing.    Tbat  was  on  the  24tb  of  December,  1000, 

The  contract^  having  been  so  entered  into,  was 
carried  out  by  a  conveyance  on  the  24th  of  June, 
1901.  The  conveyanoe  recites — and  this  is  certainly 
the  most  extraordinary  part  of  the  fraud,  beeausa  I 
narer  aaw  anything  more  innocent  than  the  m^de  in 
which  it  was  carried  out— it  recites  that  the  vendor 
Kidd,  the  owner  of  the  property,  bad  lately  con- 
tracted with  the  solicitor  for  the  sale  for  £8,000,  and 
that  the  solid  tor  had  agreed  with  the  compan  y  to  transfer 
to  them  the  benefit  of  the  contract  for  £4,000,  and 
then  it  it  a  conveyance  in  consideration  of  both  these 
nms,  which  are  acknowledged  to  have  been  piid  by 
the  company  to  these  two  people.  I  should  mention 
that  the  £4,000  never  waa  paid.  The  facts  were  not 
ditfoovered  by  tlie  company  until  July^  1902,  and 
theireiipon^  I  need  hardly  say,  there  were  angry 
protests,  and  fioally*the  solicitor,  by  a  deed  dated 
the  25th  of  Mitrch,  1903,  released  all  claims  he  might 
have  againat  the  company  for  that  £4.000  which 
never  had  been  paid ;  so  that  fortunately  Uie  intended 
fraud  on  the  company  failed  to  take  effect. 

The  company's  article s  contain,  amongst  others, 
this:  '*The  office  of  any  director  shaU  be  vacated  if 
he  beeome  bankrupt  or  insolvent  or  compound  with 
his  creditors  ;  if  he  be  declared  lunatic  or  beconje  of 
umtoond  mind  ;  if  he  be  oonoerned  in  or  participate  in 
the  pmfita  of  any  contiaot  with  th«   company  not 


disclosed  to  and  anthori/^ed  by  the  board.^^  It  is 
adndtted  this  -contract  was  not  disclosed  to  or 
authoHzed  by  the  board.  The  contract  in  question  i« 
the  contract  alleged  to  have  been  entered  inio  by  the 
solicitor  for  the  sale  to  the  company  at  tbis  profit.  It 
is  quite  clear  that  the  cotj tract,  mixed  up  as  it  wse 
with  the  contract  by  Kidd  witti  the  sobcitor,  which 
was  repreiented  to  the  company  as  a  contract  by  Kidd 
with  the  company,  is  one  which  the  company  never 
would  have  anthorisGed  if  they  had  known  the  circum- 
stances #  On  the  facts,  as  I  understand  them,  Wolseley 
and  the  solicitor  were  co-coDspirators  from  the 
beginning,  and  this  was  the  machinery  by  which  they 
proceeded  to  carry  out  their  scheme,  WolseJey  there- 
fore was  concerned  in  the  contract  from  the  begin* 
ning.  **The  office  of  director  is  vacated  if  he  be 
concerned  in  any  contract,  ,  •  .'^  and  he 
was  undoubtedly  so  concerned, 

Now»  the  first  point  la  this :  Does  the  director,  who 
IB  himself  concerned  in  a  contract  not  disclosed , 
thetreupon  (as  it  is  put  in  the  last  edition  of  Mr, 
Pahuer*s  book)  ipm  /ado  or  *'  automatically  "  vacate 
hisofficCiOrdoes  anything  further  remain  to  be  done  Y 
In  my  opinion  it  i^  quite  plain  on  the  words  of  the 
article  that  he  automatically  or  ipso  facto  vacates  on 
the  act  being  done.  If  he  becomes  bankrupt,  on  the 
adjudication  nothing  more  is  to  be  done ;  if  he 
becomes  lunatic,  in  the  same  way ;  nor  indeed  is 
there  any  locm  penitent i<T  for  him,  or  any  means  by 
which  the  directors  can  condone  the  offi^nce,  if  it  be 
an  offence,  or  condone  the  act  which  causes  the  vaca- 
tion. The  office  is  vacated ;  he  has  to  be  re- elected 
in  the  ordinary  way,  or  the  casual  vaciinoy  has  to  be 
filled  up  under  the  articl'j  to  that  eff^cti  The 
directors  have  nothing  whatever  to  do  with  the 
vacation  of  the  office  bj  an  event  over  which  they 
have  no  control,  and  with  which  they  have  nothiog 
to  do,  except  to  satiafy  themselves  that  the 
fact  has  happened,  If  the  facts  be  put  in 
issne.  In  this  case  there  is  no  dispute  of  fact, 
because  ihere  is  no  dispute  that  the  man  was  cuu- 
cemed  in  the  contract.  The  difficulty  about  tnis  is  a 
decision,  to  which  I  have  been  ref  er  red ^  of  Kekewich,  J.^ 
TtirnhuU  v,  TI^  West  Hiding  Aihktic  fJiuh,  70  L,  T. 
92,  but,  as  I  read  that  oaie,  tbe  learned  judge  there 
was  really  addressing  his  mind  to  a  different  state  of 
circumstances*  The  article  was  not  absolutely 
identical.  It  was  practically;  "If  he  contract  with 
the  company,  or  be  concerned  in^  or  participate  in 
the  profits  of,  anf  contract  with,  or  work  done  for, 
the  company,  without  declaring  his  intereat  at  the 
meeting  of  directors*''  The  directors  took  on  them- 
selves to  call  a  meeting,  and  to  declare  his  office 
vacant,  and  the  learned  judge  said :  "  As  you  chose 
to  call  that  meeting  for  trie  purpose  of  declaring  tiiis 
man  no  longer  a  director,  yoii  ought  in  common 
fairness  to  have  given  him  notice  of  it/'  I  do  not 
think  anybody  would  find  en 3?  fault  with  this  view, 
11  you  are  proposing  to  adjudicate  on  a  man* b  conduct 
and  position,  you  ought  at  least  to  give  Mm  notice  of 
it,  and  give  him  the  opportunity  of  being  heard. 
Bat  if  the  learned  judge  meant  to  go  on  and  say — as 
it  is  possible  he  might  have  meant — I  am  not  sure 
whether  it  is  neceBBary  to  his  jodgmeut — that  some- 
thing more  must  be  done  than  the  fact,  and  that  the 
director  might  poasibly  have  been  so  plausible  that  he 
might  have  won  over  the  other  directors,  I  reepect- 
fuliy  disagree,  for  I  cannot  see  what  ueeful  purpose 
it  would  serve  if  he  had  won  over  every  director ;  the 
fact  would  have  remained,  and  the  fact  was  absolutely 
im possible  to  get  over.  The  result,  therefore,  is  that 
in  my  opinion  on  Wolseley  being  concerned  in  the 
contract  he  vacated  his  office* 

What  further  happened  was   this:    the   directors 
were  elected  each  yenr  for  a  yeaiTi  and  he  went  out 
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of  offioe  with  the  other  direoton  in  Jaly,  1901,  and 
was  re-eleoted  on  the  8th  of  that  month.  He  held 
office  that  year,  and  after  this  was  re-eleoted  on  the 
8th  of  July,  1902.  Noi?  the  vacation  of  his  office  by 
the  ooQtract  of  the  24th  of  December,  1900,  which  I 
will  assume  for  the  moment  to  be  the  date — ^I  will 
come  back  to  it  in  a  minnte — was  a  Taoation  of  the  then 
office  of  director,  and  did  not,  in  my  opinion,  dis- 
qnalif  7  the  man  who  had  been  a  director,  and  who 
tnereby  vacated  his  office,  from  thereafter  being 
qualified  as  a  director.  I  do  not  understand  the 
article  to  mean  that  if  a  man  be  concerned  in  a 
contract  not  disclosed,  and  he  thereby  vacate  his 
office,  that  he  cannot  be  elected  in  a  subsequent  year, 
or  even  ( I  will  not  say  in  the  then  current  year)  to  fill  a 
casual  vacancy,  but  at  any  rate  in  the  subsequent 
year  when  the  next  election  comes  on.  To  my  mind 
it  is  not  a  continuing  disqualification,  unless  the  work 
to  be  done  under  the  contract — that  is,  the  mischief 
aimed  at  by  the  article — ^is  a  continuing  work.  If  the 
work  to  be  done  under  the  contract  is  practically  to 
be  reviewed  by  the  director  under  the  contract,  and 
the  discretion  to  which  the  company  are  entitled  from 
the  director  is  still  to  be  exercised  after  the  next 
election,  then,  and  then  only,  the  election  would  be 
voided  by  the  continuing  contract.  But  when,  as 
here,  it  is  a  contract  made  once  for  all  for  a  particular 
purchase,  then  I  think  it  only  applies  to  the 
particular  holding  of  the  directorship  for  the 
current  year;  so  that  I  am  of  opinion  that  he 
vacated  his  office  on  the  entering  into  the  contract, 
and  that  the  vacation  lasted  until  the  8th  of  July, 
1901,  when  he  was  re-elected. 

Now  as  to  the  date  of  tiie  contract.  In  my  opinion 
the  only  date  I  can  take  on  the  evidence  I  have  before 
me,  which  is  extremely  meagre  and  unsatisfactory,  is 
the  24th  of  December,  1900.  I  think  the  true  view 
is  really  what  I  have  stated — I  do  not  wish  to  hold 
Mr.  XJpjohn  to  his  opening,  but  I  think  he  understood 
it  as  I  now  do,  and  after  hearing  it  fully  I  think  I  do 
really  understand  it — I  think  the  meamns:  was,  there 
was  this  contract  of  the  24rh  of  December,  1900,  entered 
into  by  the  two  conspirators  with  the  company  for 
this  purpose  ;  and  that  being  so,  from  that  date,  in 
my  opimon,  he  vacated  his  directorship. 

Then  there  comes  the  conveyance  of  the  24th  of 
Jane,  which  recites  the  contract,  and  which  then  pro- 
ceeds to  convey  to  the  company,  and  thereupon  I 
think  the  transaction,  as  affecting  the  present 
question,  came  to  an  end.  Although  the  money  was 
not  paid,  thf re  really  was  no  farther  exercise  of  any 
discretion  which  would  render  the  service  of  the 
director  necessary.  The  mischief  was  then  done,  and 
oonld  only  be  set  aside  by  being  ^Uscovered  by  the 
directors,  aodnotby  any  exercise  of  the  director's  dis- 
cretion as  such,  as  distinguished  from  the  conspirators 
or  discovery  by  some  outside  agency.  That  being  so, 
it  appears  to  me  that  the  only  period  to  which  this 
claim  for  the  refanding  of  the  fees,  to  which  I  am 
now  coming,  relates,  is  from  the  24th  of  December, 
1900.  to  the  8th  of  July,  1901. 

I  may  mention,  to  get  rid  of  it,  the  sum  of  £400 
which  was  paid  to  him  as  an  extraordinary  allowance, 
not  under  article  74a  and  not  as  part  of  the  £1,400  to 
which  the  directors  are  entitled,  to  be  divided  aaiongst 
themselves,  under  article  75,  but  as  an  extra  sum 
given  by  the  directors.  It  is  quite  clear  on  the 
authorities.  In  re  Newman  &  Co,,  43  W.  B.  483,  [1895] 
1  Ch.  674,  and  other  cases,  that  that  was  utterly  un- 

ftitifilftble;  and  that  sum  of  money  must  be  refunded, 
erefore,  to  the  extent  of  £400, 1  may  dismiss  that 
from  further  consideration  by  saying  that  until  that 
is  paid  there  can  certainly  be  no  rectification  of  the 
oompanv's  register. 
Bat  tlie  other  question,  with  reference  to  fees,  is  a 


more  difficult  one.    Under  artide  75  the 
tion  of  the  directors  was,  as  and  from  the  Slat  of 
March,  1887,  to  be  £1,400  a  year,  to  be  distributed 
amongst  them  in  such  proportion  as  the  majority 
might  direct.    What  happened  was  that  in  1897,  as  I 
was  told,  there  was  a  resolution  of  the  direotofa, 
which  has  been  in  fact  acted  on  ever  since,  and  under 
which  the  directors  got  a  certain  proportion.    The 
particular  director,  1&.  Wdlseley,  got,  I  think,  £40 
a  month.    Now  the  £40  a  month  has  been  paid  to 
Mr.  Wolseley  in  respect  of  his  services  as  a  director, 
and   what   the  company   now  daicn  is  to  have  it 
refunded  either  to  themselves  in  their  own  right  as 
the  company,  or  to  themielves  as  the  assigns,  as  they 
are,  of  the  other  directors— treating  it  as  being  paid 
by  the  other  directors  as  Mr.  WolseLsy's  share  of  Uie 
£1,400— as  money   paid  either  under  a  mistake  of 
fact,  or  on  a  total  failure  of  consideraticm.^  This  ia  a 
point  which  now  has  become  very  small  in  point  oi 
money,  but  which  seems  to  me  to  raise  questions  of 
some  littie  interest.    The  action  for  money  had  aod 
received  has  been  dealt  with  by  Lord  Mansfield  in 
Mo%e9  V.  Mae/erlan,  2  Butr.  1005,  1012,  in  a  passage 
which  has  been  quoted  so  often  I  am  almost  ashamed 
to  quote  it  agato  :  **  It  lies  for  money  paid  by  mie- 
take ;  or  upon  a  consideration  which  happens  to  faiL" 
The  mistake  on  which  you  can  recover  must  be  a  mia- 
take  which,  as  was  said  by  Bramwell,  B.,  in  Aihen  ▼. 
8hoH,  4  W.  B.  645,  1  H.  &  N.  210,  215,  "  must  be  mm 
to  a  fact    which,  if  true,  would  make  the  perioai 
liable  to  pay  the  money ;  not  where,  if  true,  it  would 
merely  make  it  desirable  that  he  should  pay   the 
monev."    That  I  apprehend  means  this ;  if  you  we 
claiming  to  have  money  repaid  on  the  ground  of  mie- 
take  you  must  show  the  mistake  was  one  whicdL  led 
you  to  suppose  you  were  legally  liable  to  pay.    Now 
I   am   not   sure  that  the  same  proposition  is  not 
involved  in  the  second  head— total  failure  of  conddec^ 
ation.    I  will  deal  with  the  company  first  in  its  own 
right.    If  the' company  was  liable  to  pay,  it  wee 
b^ause  they   had   impliedly   contracted   with   the 
director  to  pay  him  for  his  services,  by  accepting  the 
benefit  of  those  services  although  he  was  not  a  direotor. 
Of  course  the  company's  contract  with  him  as  director 
was  an  express  contract,  and  there  is  no  queatiosi 
the  director  would  not  be  entiUed  under  express  oon- 
tracty  because  the  contract  was  to  pay  to  the  director, 
and  he  was  not  one.    Bat  it  is  put  on  the  ground  of  e 
quantum  meruit^  or — ^to  travesty   the   limg^uage  of 
Bramwdl,  B.— there  was  some  legal  lialnlity,  although 
not  to  tiie  full  extent :  it  was  not  a  mere  sum  whioh 
it  was  desirable  should  have  been  paid,  but  a  sum 
whioh,  as  to  some  part  of  it  at  any  rate,  must  be  pa^ 
That,  I  think,    bnogs  the  question  down  to  this: 
When  you  sp(>ak  of  total  faOure  of  CQnsideratioo,  do 
you  by  consideration  mean  merely  something  of  valve, 
or  do  you  mean  such  a  legal  consideration  as  would 
support  some  form  of  action  by  the  claimant  ?    In 
my  opinion  it  is  the  latter.    I  think,  to  analyse  the 
position,  it  is  this ;  money  is  recoverable  by  a  man  for 
work  done  when  tiie  person  on  whose  property  the 
work  has  been  done  has  accepted  it;  the  liabilitj 
arises  on  the  request,    which  is  implied  from  his 
acceptance  of  the  work,  to  the  n^an  who  has  done  the 
work,  to  do  it.    That  can  only  operate,  Ithink,  when 
both  parties  know  the  true  state  of  drcumstaocee. 
Now  in  the  present  case  it  is  dear  that  the  oompany 
never   would  have   requested   Wolseley   to  do  the 
work  if  they  had  known  the  ^ts,  and  had  known 
he  was  not  a  director.    In  fact,  without  putting  it 
on  any  question  of  fraud,  Wolseley,  by  his  silenoeand 
concealment  of  tiiis  particular  act  of  his,  misled  ihm 
oompany  into  w»^lnng  a  request  which  they  other wiee 
certainly  would  nothave  made.    The  mere  fact  tiint 
the  woi^  has  been  done  withoat  the  request  is  no 
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oofuid^Tiitioii  ftt  law.  The  r«qaeflt  ut  Qxdf  implied 
from  the  aooeptanee  of  the  work,  uid,  in  my  opimon^ 
oolf  from  the  acc^^pUnce  with  ^  knowledi^e  of  thd 
csircuinitsneffEi,  I!  there  be  a  oireumstanoo  which  ii 
lo  material  that  the  oourt  could  oot  properly  imply 
ivqueet  which,  after  all,  has  to  be  a  matter  of  implica- 
tion by  the  court— if  there  be  the  mHre  fac^  that  the 
company  had  taken  the  benefit  of  the  work,  then  I 
tbinlc  the  court  cacuot  imply  the  requeet  aad  there  is 
no  ogntideration.  From  that  poiat  of  view,  whether 
I  app^y  the  test  of  B  ram  well  B ,  or  take  the  total 
fail  ore  of  ocnHiderationf  in  my  opinion  the  c>}mp&ny 
can  recovet  b*ck  the  money  paid  for  the  director** 
fefli.  Whether  it  be  the  company  in  their  own 
oapadty  or  the  other  direetors,  I  do  not  thiok  ii  very 
material ;  bnt,  io  my  view,  the  company ,  apart  from 
a  queation  which  might  be  raised  by  reason  of  the  fact 
that  the  company  oac  only  act  through  its  directors, 
and  that  all  the  other  genrlemen  are  its  directors,  the 
oompany  would  appear  to  bo  in  this  position,  that 
they  have  paid  to  the  wrong  person.  They  are 
hound  to  pay  £1,400  to  their  directors  ;  they 
hate  in  point  of  fact  paid  a  proportion  of  that 
to  Borneo ne  who  was  not  a  director*  If  it  were 
DOt  that  the  people  who  act  for  the  compaoy 
§r&  themselves  these  other  directors,  that  woald  appear 
kf  toe  to  be  the  anawfr ;  but  that  19  not  very  material 
to  oondderi  because  if  I  do  not  tike  the  view  that  the 
Ijompany  have  auflfered  by  having  to  pay  over  again, 
tlien  tlie  directors  have  suffered  because  they  have^  on 
the  footing  that  this  man  wm  a  director,  given  him  a 
ahare  of  the  i;U400,  which  was  to  be  divided  am  on  git 
the  directors i  for  his  services  as  a  director^  If  I  am 
to  apply  th*i  same  test  to  them  ai  I  do  to  the  com- 
pany, I  oertamly  could  not  imply  that  th^y,  ku owing 
tlie  dreumstances,  would  ever  h*ve  requested  t»ie 
director  to  do  the  work  which  he  did,  if  they  had 
known  that  he  was  not  a  director;  he  was  to  hn 
femuuerr«ted  as  a  diretitor,  aud  the  other  directors 
n^ver  would  have  roqa*Mted.  either  impliedly  or 
expreesty,  a  man  who  they  kn&w  had  c-^ased  to  be  a 
dt^toT  by  means  of  such  conduot  as  this  to  do  aoy 
aiat  as  a  director. 

The  result  is  that  in  my  opinion  the  fees  paid  from 
the  24th  of  December,  1900,  to  the  8th  of  July,  1901, 
must  be  refunded.  With  regard  to  the  rest,  the  man 
hat  be^i  re-elected,  aud  I  am  not  holding  that  there 
hat  been  auy  vacating  of  the  office  because  the 
direotor  bad  been  guilty  of  conduct  which,  if 
known,  would  have  iuduced  the  company  not  to 
oloct  him.  He  wat  a  director  aud  has  doue  the  work, 
and  so  far  as  that  is  conoerued  I  think  the  claim  for 
ref imdiDg  fails*  Under  th^  circumstaooes,  and  having 
regard  to  the  uatura  of  the  case,  all  that  I  can  do 
now  is  to  refuse  the  motion  with  costs,  because  it 
aika  to  rectify  the  register  on  tbe  ground  that  the 
oompany  have  no  claim  on  the  shares.  I  am  a^k^d, 
however,  to  settle  all  mutters  in  dis  jute  between  the 
parties,  aud  thor-fore  the  order  will  provide  tbat  on 
f^p«ym-nt  by  Wolsul-y  of  the  £400  with  interest  at 
four  per  oeot.  pt?r  atiaum  from  the  date  of  its  receipt 
by  him.  and  of  £2'M  without  in|er«jst  fir  the  ff^es 
which  I  have  htdd  tj  be  repayitble,  the  oompany  is  to 
reipster  the  tratisfer ;  the  co^ts  at  the  motion  and 
tbe  costs  of  the  acti  m  in  the  Saotch  court  when  taxed 
Ibere  to  be  paid  by  Wolseley. 

Solicitors,  Parker  <fe  Ilichardion;  Qadsdm  ife  Trek^me. 


Ohan>  Div.  1 
Buckley,  J<  f 
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In  rf  N,   DHFRIB9  4   Oo.   (LIMITED), 

Bo  WEN  V.  N.  Defries  &  Co..  (Limited),  (a.) 

Oampany — Dthenturet —  Regis^ratin/n — Prior  agreemeni^ 
Daie  qf  creation  0/  security— Limit  of  time  for  tetfU'^ 
tmtioii^Qommniea  Act,  1900  (63  d:  Ql  Fic*.  c.  48), 
f.  14, 

The/aei  of  an  a^eeuient  having  been  *nfer«i  into  &y  a 
limited  company  to  issue  riebenttires  and  t&  giee  them  t^ 
one  who  advances  mone^  to  the  company  aa  iecurity  far 
hi9  advancct  does  not  prtoent  deh^ntarts  subsequently 
issiMd/iir  tht  purpose  btiuq  dali/  registered  under  section 
14  of  the  Companies  Act^  1900,  more  tf^an  twenty -one 
diiyt  ofUr  the  date  of  the  agreement,  so  long  as  they  are 
registered  within  twenty-one  days  after  tht  time  of  thtir 
being  acaled  and  issurd, 

A  limited  company  on  the  Ist  of  March t  1903,  reeohed 
to  issue  certain  debentures,  and  itt  order  to  obtain  un 
advance  frmn  the  pluiMiffj  the  company  at  the 
$ame  time  tigreed  to  give  kirn  debentures  of  £1,000 
OS  a  security  for  the  adrnmccM  These  debenture4 
were  sealed  hut  not  registered,  and  were^  on  the  Qth 
of  Aprilf  cancdM  and  fresh  oneM  were^  on  the  lift  of 
Aprils  sealed t  and  to  the  amount  of  £l,OOQ  iesued  to  the 
plaintiff,  TAe$i  laUer  debentures  were  registered  on  the 
nth  of  April. 

Held,  that  these  deheninres  iptre  duly  r^i^tered  within 
the  tweHty'one days  limitedby  section  14 0/  the  Companies 
Act,  1900, 

In  this  case  the  plaintiff,  F.  Q,  Bo  wen,  a  hoHer  of 
forty  £25  dehenturei  of  the  above  company,  sued  the 
oompany  on  bebalf  of  himself  aud  all  othnr  thn  huldera 
of  tbe  first  mortgage  debentures  of  the  company^  claim- 
ing a  dfcLaratton  that  the  m^irtgage  debuntures  oon- 
ttitured  a  first  charge  upon  tha  property,  and  fore* 
closure  or  sale,  and  other  redef. 

The  facts  were  as  follows  : 

Oa  the  1st  of  March,  1903,  the  company  resolved 
to  issoe  certain  debt^ntures  for  £5,000,  and  a  letter 
was  sent  on  their  behalf  to  the  pl^ntiff  Informing 
him  of  the  fact,  and  the  plaintiff  thereupon  advanced 
to  the  oompany  £499  14s.  chiefly  in  cash  paid  at  the 
time,  but  partly  in  value  for  services  already  rendered 
to  the  company*  Under  the  above  resolution  deben- 
tures w*re  sealed,  some  on  the  13th  of  ftf  arch,  some 
on  the  16th  of  Harch,  but  they  were  not  registered. 

On  the  6  th  of  April,  1903,  it  ha  vine  been  reported 
to  the  directors  of  the  compaoy  that  deb^mture^f  part 
of  a  series  of  £5,000,  had  been  sealed,  bat  had  not 
been  issued,  it  was  ri^solved  that  th^e  debentures 
should  be  oaQcelled,  and  that  others  shoul'l  be  tisued, 
as  to  part  in  exchange  tor  debentures  constituting  the 
priQr  isflue,  aod  as  to  the  btilauce.  £1,000  part  thereof 
should  be  isS'ied  to  the  plaint^ff^  in  pursuance  of 
tbis  resoluti-in  the  above  forty  debentures  wnre  sealed 
on  th«  7th  of  April  and  iisued  to  the  plaintiff.  These 
debentures  wer  t  registered  nn  the  11th  of  April,  1903, 
aud  endorsed  with  the  ccrtifioate  of  the  registrar  to 
tbat  efftHjt.  Th*^  writ  in  the  action  wai  issued  on  the 
20tb  of  April,  1903. 

On  tbe  26th  of  May,  1903,  an  order  was  made  for 
the  compulsory  windmg  up  of  the  oompany,  and  the 
■cti'in  was  by  leave  contioued  against  the  liquidator* 

Toe  defence  set  up  was  that  tlie  debentures  given 
to  the  plaintiff  were  not  filed  with  the  RegLitrar  of 
Joint  Stock  Companies  within  twenty-one  days  after 
the  mortgage  or  charge  which  they  purported  to 
tecnre  or  confer  waa  created. 


{a.)  Bepoi'ted  by  Nhvxllk  Tebbittt,  Btq^t 
n0t«r-at*ljaw. 


Bar- 


Ui 


THE  WEEKLY  REPOKTER. 


[?«b.ii}|idCHj         VoL  LTL 


Heoh  Coitet,         Dmrtoi"  PimnrATio  Ttek  Oo.  {LnnriD]  r,  MiisaH  Talbot,  &o.         High  Goubt. 


Leviii,  KM*,  and  ^*  ff.  Jesui,  for  the  plaintiff,— 
The  tecurity  was  cr^ftted  at  tlie  time  of  tlie  d*»benturei 
beiDf;  iBflued^  not  wt  the  date  of  the  r<*aolution  of  th& 
Idt  of  Maroh  or  of  th«  letter  of  the  Snd  of  Marcli: 
In  ff.  S.  Al^ahamsdb  Bom,  50  W.  E.  284,  [1902]  1  Gh. 
694,  69a. 

Emtats  Smith,  for  the  defen'Tant  cnmp*ny*— The 
debfto tares  w*»fe  not  duly  pegl*te»©ii  within  tw^-nty- 
oue  days  of  the  data  of  the  erea*ion  of  the  iecurity  ae 
reqniffd  by  aeetton  H  of  the  CompacieB  Act,  1900, 
The  creation  of  the  mortgage  or  oharffe  was  either 
the  rpRolntion  of  the  oompftiiy  of  the  l»t  of  March  or 
the  Utt*^r  pent  to  tte  plaintiff  at  the  aame  tioie  whioh 
oonatitnted  an  agreement  between  the  parHen*  Theee 
debenttirea  wer^  not  registered  until  the  11th  of  April* 
and  are  oonipqueatly  void.  To  allow  debenturea  to 
be  Healed  and  then  ftfter  the  twenty -one  days  have 
elapiftd  to  be  canoelled  and  freah  onen  to  be  iuwued 
and  registered  wonM  be  to  allow  thn  A.ot  of  1900  to 
be  evaded  The  elaborate  proviaiotn  of  ^eotioo  15  for 
an  es:tenaion  of  time  for  regietratlon  are  designed  to 
meet  a  caae  of  tbii  kind. 

Bttckley,  J*^ — It  hat  been  proved  that  th^re  waa  an 
aitr^ement  by  the  company  with  the  plaintiff  made  by 
the  letter  aent  to  him  on  the  1  at  of  March«  H>03,  to 
j  give  him  theie  dehentnres  ai  a  aecurity  for  hla 
'  Advance*  In  a  certain  aenae  that  agreement  ot-eated 
a  aecurity.  The  only  point  argued  befrre  me  hai 
been  whether  the  dHbenturea  leaned  to  the  plaintiff 
were  regiatered  in  time*  If  there  was  {aa  I  think 
there  wa^)  an  agreement  on  the  lit  of  Maroh,  1903, 
to  give  debeoturea  to  the  amnunt  of  £1,000  to  the 
plaintiffs  the  question  ib  whether  it  waa  aulfioient  to 
register  on  the  Uth  of  AprU.  1903»  debenturea  which 
had  in  fact  been  issued  upon  the  Tth  of  April.  la  my 
opinion  it  waa  anfficient.  The  debenturea  aealed  in 
pursuance  of  the  reanlution  of  the  Ist  of  March  were 
not  ri»giaf:ered  ;  but  the  plaintiff  waa  not  relying  upon 
them.  H«  conaidered  that  they  were  not  a  v*lid 
security  :  but  in  a atisf action  of  hia  bargain  of  the  Ut 
of  Mar^h  he  got  the  debentures  of  the  7th  of  April, 
These  were  th«  aecuritv  upon  which  he  relied.  The 
fact  that  the  plaintiff  did  not  get  the  feourity  on  the 
Ut  nf  Mareh  does  not  ahow  that  the  agreement  of 
that  data  was  void,  altbougb  it  waa  not  performed  until 
the  dflb«iturea  were  perfected  by  registration.  The 
plaintiff  remained  in  pon session  of  that  agreement ^ 
and  was  entitled  nnder  it  to  take  the  debentnrea 
sealed  on  t^e  Tth  of  April,  and  registered  on  the  11th 
of  Aonl,  I  think  that  the  debentnrea  given  to  the 
plaintiff  were  duly  reii^i^tered  within  aeotion  14  of  the 
Oompaniea  Act,  1900,  and  that  he  ia  entitled  to 
them  as  a  security  for  hia  debt^  Judgment  for  the 
pltintiff. 

f^oUoitOFf,  Henrtj  Moore ;  S,  J^  Woodham  Smith. 


Dee,  8,  li* 


(Walton,  Jo  j 
BoTLOP  Pneumatic  Tyee  Co.  (Limited)  v.  Maisok 
Talbot,  Eael  of  Shbywsbitry  anb  Talbot, 
AITD  D,  M.  Weigel, 
Cixppi:^  PxKiTMATic  Ttrm  Co,  V,  Sami*  (a,) 

Biander  of  Uth  to  gmd^—Injumtion — Damage  dirtct 
ruuU  and  imminent— Damtifje  not  accrued — Letkr« 
patertU 

An  itijancthn  inill  He  ai  tike  imtanci  o/  iegal  or  equit- 
able Qwnera  r*/  letters  patrnt  to  restrain  the  pid>timiitm  of 

(a.)  Iteported  by  W,  T,  Tubtoit*  Ea^j.,  Bftmater- 
at-Law. 


a  libel  ^  ilunder  *>/  title,  if  ih»  dsfamaiian  %•  !«/«<*  a 
libel  or  dander  of  titky  whmre  no  damage  has  at^flg 
accruedr  provided  timi  dumage  is  imminent  and  is  th^ 
uaUtral  and  direct  result  likely  to  follow. 

Action  tried  in  the  Commercial  C^nrt, 
Thia  wat  an  action  for  au  ia  junction  t^  reatratn  the 
defendants  from    publiahing   a  Hhel   or   alander   ol 
title  of  the  plainuffa'  property. 

The  plaintiff  company  wer-^  the  owners  of  oertain 
letters  patent  granted  to  W,  B.  Bartlett  for  an  inven- 
tion of  pneumatic  tyrea,  and  could  licenae  otheri  to 
manufacture  and  deal  in  aach  tyrei*  The  lettifi 
patent  were  of  great  value* 

The  Miehelin  tyre  waa  a  pneumatic  tyre  for  naa  nn 
motor-cars.  The  said  tyre  waa  manufactured  in  Franoe* 
and  had  a  conaiderable  tepatatiou.  Tkn  said  tyre 
could  be  purohaied  in  tue  open  market  on  th« 
Continent  of  Earope.  The  said  Miohelin  tyre  wm 
constructed  in  eccordanoe  with  the  invention  of  W,  K 
Bartlett  and  was  an  iufriogement  of  the  aaid  letten 
patent  and  could  not  1>»  imported  into  this  realm 
without  the  lice  ace  of  the  plaintiffs* 

A  Uoeuce  to  import  into  thia  realm  the  sud  Mtolualia 
tyre  had  b«en  granted  by  th«x  plaintifla  to  the  Clipptr 
Pneumatic  Tyre  Co,  [L  mited),  who  were  Uoenaeei  of 
the  plaintiffa  under  the  aaid  letters  patent  or 
alternatively  theownera  in  equity  of  a  lioenc*5  granted 
by  the  plaintiffs  and  othero  to  oneT*  C*  Pb e(p»f  nnder 
which  liceticse  the  Clio  per  Pneumatic  Tyre  Co.  had  b«m 
authorizfed  by  the  pUiotiff^  to  import  into  thit  realm 
the  aaid  tyrea,  and  under  which  iiceuce  the  platnli& 
had  received  royaltiea  from  the  said  Clipper  Pasnmatac 
Tyre  Co.  (Limited)  in  respect  of  the  Miehelin  tyrea  ki 
imported  by  them  into  tbi«  realm. 

The  defendant  the  Earl  of  Hhrewsbury  and  Talbot 
waa  the  proprietor  of  the  buaiueai  of  the  defendanti, 
the  Maiaou  Talbot.  Toe  defendant  D,  M.  Wvig«l 
waa  the  manager  of  the  aaid  busieeaa. 

On  the  13th  of  February,  l^O.*},  af  the  pkiatiOi 
alleged,  the  defendanta,  by  Weigel,  fal«elv  «ai 
maliciously  wrote  and  published  of  the  platnttffa  and 
of  them  in  relation  to  thetr  aiid  buaineM,  and  of 
them  aa  owners  of  the  aaid  letterv  pateuti  the  woidi 
following  to  one  C.  G.  Selbach,  who  waa  a  coiloMr 
of  the  plain tiffa'  licensees : 

"  Maiion  Talbot,  Feb.  IS,  I90a. 

'*  C.  C.  Selbaoh,  Esq.,  66,  Gr«at  Eu«ell-itr«Al, 

^^Di'ar  6iri— In  reply  to  yonr  esteemed  favour  ol 
the  nth  inat.i  we  beg  to  inform  you  that  Mr.  Oarbac 
is  the  repreaentative  of  the  North  British  Bnbbif 
Co,,  and  ii  travelling  at  the  present  moment  oQ 
our  behalf,  who  are  the  Loudon  representiitiTea  of 
the  North  British  Rubber  Co*  for  Clincher  MjcbeUii 
tyrea. 

**  As  regarda  the  remark  in  your  letters  tm  to  bang 
able  to  obtain  Micheliu  tyrea  from  the  Clipper  Gio«« 
we  beg  to  inform  you  tb«kt  under  an  arrangem««]t  warn 
come  to  this  la  quite  ikbposaible,  as  they  (MioheLiii) 
will  not  supply  the  Clipper  Ca.t  and  we  aak  yon  to 
be  good  euough  to  accept  it  from  us  that  lhef«  ar« 
other  legal  reaaocs  preventing  either  the  Dnnlgrp* 
the  Clipper,  or  any  other  company  from  impoftag 
Miehelin  tyres  into  thia  country,  by  which  they  woali 
be  infringing  certain  rights  held  by  the  Nortli  Britiak 
Eubber  Co." 

The  plaintiffa  alleged  that  the  defendant  theftt^ 
meant  and  intended  it  to  he  belie ved,  and  in  faot  it  «ai 
understood  to  mean,  that  the  plaintiff  company  iMfi 
not  entitled  to  import  at  to  license  others  to  import  iitio 
thii  realm  tiie  aaid  Miehelin  tyres,  and  that  MicheJm 
tyres  could  not  be  purchased  in  this  realm  frota 
the  plaintifftt  or  from  their  said  liceniees.  That  Um 
defendfuits  by  themaelves,  their  servants*  agents,  and 
I   travellera,  falsely  and  maliciousl7  spoke  and  published 
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HiaH  CoimT. 


DvwLOT  PiTBUMATio  Tyee  Co.  (Locitsd)  V.  Maibon  Talbot,  &0. 


High  CJoitbTi 


of  tl^e  pl&tQtiff4  and  of  them  in  reWtioQ  to  their  said 

pmp«zt7  wordi  iifail%r  to  thosfl  8*it  out  in  the  letter. 

Bv  titftaon  of  th«  pa^Hontion  afor^add  the  olaintiff-i' 

titlA  to  the  iai'i  te^ter^  pate  at  and  their  bristef^sii  afore- 

taid  was  injnrfMl,  and  that  nnleni  the  def««Ddfiiit9  wnre 

re<i^rainM   fr  *m   th**  r**!****^!!!**!!  of  nuch    stitf^meut^, 

iTr*>p*r*bi©  i^  yitf  woald  bs  GftUBt*^!  to  the  plaititiff^. 

and  th-»v  wouli   he  dep-i^pd  of  p-ofl'^B  to  b«  d**rived 

friTim  tb«  «*Im  *»f  •*>»  s*id  M  ch^l*ti  tvr^si  in  thi>i  r^aiosi 

Vn^  d^fHndnntJi  ailmitted  tn»t  tht^y  «rote  tbe  letterp 

bat    denied   that   it   was  a  libel  or  al^nder  of  title* 

They  alle^^rd  that  th^  letter  was  privileged ;  that  tbe 

words  complained  of  in  the  letter  were  not  f&lae  and 

thftt  it  was  written   withoat  malice  in  tbe  hand  fide 

BU«rtioii  of  tbe  defeadanta*  Hghts,  whioh  the  defend- 

aaitt  b^eved  they  poe«etied.    Tbe  words  "  Micbelia 

will  not  supply  the  Clipper  Go***   were  tme  in  sub* 

stance  and  in  fact,  and  that  the  words  *^  under  an 

ifmpement  now  come  to  *'  ref^rrpd  to  tbe  arrange- 

nwnl  bibween  the  North  British  Babber    Co*    and 

MoMif*  MIchelin.     The  defend  an  tfl  had  been  informed, 

pnd  bonastly  believi^d,  that  no  Britiah  43ompany  except 

the  North  British  Bubbet  Oo*  could  lawfully  import 

JOohelin  tyres   into  this    country*     The  defendants 

contended  that  tbete  was  no  evidence  of  malioe,  and 

that  there  was  no  damage.    The  Clipper  Co*,  being 

merely  benej^cial  owners,  and  there  having  b^en  no 

hftdiX  licence  to  them,  they  conld  not  sue.     Furtber, 

privilege  waA  a  good  answer  to  a  olaim  for  an  injuno^ 


I 


Braf.  ff.C,  J.  J*  Walter,  and  G.  ffttmet  ^0^  ^^^ 
plaiotifiEs* 

BlaJe6  Odfftrtt  KXh^  and  Stephen  Lynch,  lor  the 
deiasidanta* 

Wai*Ton,  J.— If  the  letter  of  tho  18th  of  F^^brnary 
contained  atat«ment«  as  to  the  plaintifiT^*  rights  whicb 
were  faUe  and  were  iojuHoui  to  the  plaintiffs  in 
respect  of  an  oh  rights,  and  wf^re  made  by  the  defendants 
for  the  purpose  of  injuring  the  plaintiffs,  and  not  liond 
fide  for  the  purpoae  of  protecting  or  advancing  tbe 
mt«eTest8  of  the  defendants*  there  is  no  doubt  that  an 
nation  would  lie  to  recover  di^mages  in  respect  of  any 
lota  snslaiued  by  the  plaintiffs  by  reaion  of  such 
attatementi.  The  statement  a  were  injnrions  to  the 
plaintiSa  in  reap^^ct  of  their  rights  iu  the  Bartlett 
parent.  I  aiu  satisfied  not  only  that  they  were  falae^ 
bnt  that  there  was  no  ground  whfktever  for  asserting 
that  the  plaintiffs  oould  not  import  Michel  in  tyres  into 
this  eorjntry  without  infringing  the  rights  of  fh« 
Xor^  British  Rubber  Co*  As  between  the  plaintiffs 
»ad  that  company  there  was  no  reatraint  upon  thn 
plaintiffs  10  r€fp'*ct  of  the  patent  eiecept  at  contained 
tn  clause  8  of  tbe  licence.  The  defendant  Wei^el  has 
tind  a  large  i>xperieuce  in  dealing  with  the  Bartlett 
t/rei  and  in  litigation  with  regard  to  the  rights  of  the 

f>1aiatJifs  in  tbe  Bartlett  patent*  He  was  quite  fami- 
iix  with  the  terms  of  the  licence  to  tbe  EubbRr  Co. 
It  m»f  be  that  questions  of  some  difficulty 
KTue  npon  the  construction  of  the  licence  with 
regard  to  other  matterai  but  I  am  satisfled  that  the 
dalendftnt  Weigel  muit  have  known  that  there  waa 
notliiog  in  the  lioenoa  which  could  prevent  the 
^ntitop  Go.p  the  owners  of  the  patent,  from  import- 
^Is^  into  this  oouutry  Bartlett  tyres  manufactured  by 
l£i0lielin.  I  think  that  Mr*  Weigel  munt  have  known 
ttiAt  there  was  nothing  to  pr*tvent  the  Clipper  Co.»  as 
bdtweea  the  Clipper  Co*  and  the  Kubb*r  Co*,  from 
ioiportiniC  Bartlett  tyres  made  by  Michelin.  The 
CIiDper  Co.  have  a  licenoe  to  manufacture  and  self, 
«tidi  if  they  could  not  nnd^r  this  licence  import  and 
there  wts  nothioir  to  prevent  the  D union  Co*^ 
against  tbe  Eubh^r  Co.,  from  giving  to  the  uUpper 
m  lioeoee  to  import  and  sell*  They  were  by  the 
of  the  licence  to  the  Bubber  Co,  rsstrained 


only  from  giving  further  licences  to  m^nuf^ctare 
and  selL  Thi4  is  so  dear  that  I  have  no  dnnbt  that 
Mr.  Weifrel  mu^t  have  known  it*  He  cannot  have 
aiippneied  that  the  atatemf^nt  made  in  th#4  latter  pirt 
of  tbe  letter  of  t»ie  ISrb  of  February,  1903»  was  a  fair 
and  correct  stat'im'-nt  of  the  facts  as  betav^n  the 
Dun  lop  Co.  and  the  C  ipper  Co,  on  the  O'le  side  and 
tbe  Bub  Her  Co*  on  the  o'ber*  If  h^i  had  aaid  only 
**  We  be(f  ,  .  .'*  down  to  *'suffer**d  'he  C  ipper 
C'l./'  it  would  havfl  be^-n  an  eiairg^*ated  B'a^efn**nt 
of  tbe  monopoly  obtained  by  tbe  Bdbber  C).  bv  their 
ftj^reement  with  Michel  In*  It  ia  plain  tbat  the  Danlop 
G>i  and  the  Clipper  Co*  could  obtain  Michelin  Bartlett 
tyrei,  though  not  direct  from  HessrSt  Michelin*  But  I 
do  not  tbitik  that  any  action  would  lie  for  such  a 
statement  as  that.  But  Mr.  Weigel  did  not  stop  at 
this  ;  he  went  on  to  aay  th^t  there  were  other  reasons 
which  prevented  the  Dunlop  Oi>.  and  the  Clipper  Co. 
from  imp-^rtinfif  Michelin  tyms.  In  my  judgment 
this  was  not  a  hmul  fide  statetnent  boneatly  maie  to 
protect  or  advance  the  inter eata  of  the  defendants. 
There  ia  f^videnoe  of  litigation  before  the  18  th  of 
February,  1903.  between  the  plaintiffs  and  compauiea 
of  which  Mr*  Weigel  waa  manager  or  in  the  manage- 
m<>ni  of  which  he  took  an  active  part,  such  Utigatiou 
r**latiiig  to  the  riehts  of  the  Dunlop  Co.  in  tbe 
B*rtlett  patent.  Without  making  too  much  of  this 
evidence,  it  ia  at  le^at  clear  that  there  was  yti.  Feb- 
ruary, 1903,  what  I  may  df*BCribe  as  a  state  of  active 
hostility  existing  between  Mr*  Weigel  and  the  Danlop 
Co.  I  think  that  Mr.  Weigel  knew  when  he  wrote 
the  letter  that  it  waa  not  a  correct  or  fair  statement 
of  the  facts,  and  that  be  wrote  it  in  order  to  injure 
the  Dunlop  Co,  and  the  Clipp**^  Co*  by  preventing 
them  from  obf-aining  (trdera  for  Micheltn  tyrei.  The 
defendants  were  a«ked  to  withdraw  the  letter  and  to 
undertake  to  write  no  more  such  letters,  but  they 
refuied  to  do  no.  It  seema  to  me  that  such  a  letter 
wai  calculated  directly  and  immediately  to  injure  tbe 
plaintiff!  by  depriving  them  of  orders*  It  was  in* 
tended  to  have  this  effect.  If  actual  damage  bad 
been  proved,  I  have  no  doubt  that  tbe  d^£endant« 
might  have  been  made  liable  for  damages  In  an 
action  at  law*  It  had  been  contended  for  the 
defendants  that,  as  no  actual  damage  had  bean 
pFoved,  no  injunction  oould  bft  granted,  and 
White  V*  Mdlin,  43  W,  K.,  353*  [1&95]  App,  Oas. 
154,  was  relied  npnn  for  that  proposii:ion»  No 
doubt  there  were  eacpresiiona  in  the  judgmenta 
in  that  case  which  afford  some  plaudhle  ground 
for  that  contention*  But  the  language  used  by 
the  lords  in  that  oaie  must  be  considered  in 
connection  with  the  view  they  took  of  the  facts,  I 
think  that  they  came  to  the  conclusion  that  there 
was  no  evideuce  that  tbe  libel  was  false,  or  that  it 
had  caused  or  was  calculated  to  cause  damage,  or 
that  it  was  false  to  the  kno«vledge  of  the  defendant^ 
or  that  the  defendant  had  been  malicious*  Further, 
it  was  extremely  doubtful  whether  there  was  any 
libel  at  all*  It  was,  therefore,  perfectly  clear  that  no 
action  would  lie  for  damages  or  for  au  injunction. 
But  I  am  of  opir^ion  th^t  where,  aa  in  the  present 
case,  damage  would  be  tbe  natural  and  direct  result 
likely  to  f^itlow,  and  so  highly  probable  that  it  might 
be  properly  described  as  imoduent,  an  injunction  will 
lie.  As  to  the  second  action,  it  was  aaid  that  th<« 
Clipper  Go  were  only  the  equitable  and  not  the  legal 
ownera^  and  that  therefore  they  could  not  bring  the 
action*  If  they  oould  not*  no  one  could*  The  equit- 
able owners  were  alone  injured.  I  do  not  think  it 
matters  whether  the  title  is  legal  or  equitable.  If 
the  libel  was  injurious  the  plaintiffs  c^uld  bring  this 
action.  Therefore  I  grant  an  injuuytiou  as  prayed 
for.  As  regards  the  Earl  of  Shrewsbury,  on  whose 
part  no  want  of  good  fi^ith  appeared,  on  the  further 
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In  El  Pabby. 


HmHGoimi; 


STgumetit,  I  am  €f  cipbion  that  the  attention  ot  this 
defend  aot  was  osUed  to  the  letter  aftei  it  was 
writtpn,  and  tbat  he  refufled  to  wtthdrav  it.  With- 
out deciding  whetbc>r  in  faot  the  Eftfl  of  B^fdwiburj 
m»de  himself  a  patty  to  the  malice ,  and  without  dis- 
ctiBfiiDfT  the  cAsei,  I  am  of  opuiiot]  tfaat  the  caie  of 
Bartvkk  v.  Ev^lhl  Joint  Block  Bank,  15  W.  E,  877, 
L.  B.  2  Ex^  ^6d,  ii  in  point,  and  theiefore  there  must 
also  h%  jiicf^m4-nt  against  the  esrL 

Solidtorft  for  pMntiffs,  J.  B.  tfe  F^  PmehoMe. 

Solicitors  for  defsndaottt  J*  Hands* 


m  BANKETJPTOT, 


¥ov.  m 


(Wrightp  JO  f 

In  re  Pauby* 

Ex  parte   Thb    Trustkb    p,    Waltkbb    awd 

AjfOXHjsa,  (a.) 

Bunkrtiptctf—Settlemtnt — Avoidance  of  vduntarjf  iettU' 
mcnt — Furehme  /or  valuable  cofiaideration — Bank- 
ruptc^  Ad,  1883  {46  ^  47  Fjrf,  c.  52),  i.  47. 

A  hankrttpt,  within  two  ymr§  of  hi4  hankfttpttyi  in 
c&ntiderution  of  the  trttetces  of  a  forimr  tHlUment  <xm- 
Menting  to  the  partial  revDeaiion  of  th^mme,  txecuttd  a  7t#wf 
mttlement  with  theiame  iruAtets,  HtUing  further  property i 
and  giving  the  truiteei  povmr  to  pf^y  ,or  withhold  the 
incfyme  of  the  settled  funds  at  their  discretion^ 

0tld.  that  the  trustees  of  the  settlement  were  mit 
purchasers  m  im;t*m&tancer*  for  valuohle  considm'atiQfif 
and  thai  the  new  sMement  must  he  declared  void  as 
aguinst  the  trustte  in  the  hankraptctf. 

HoiioQ  by  the  trustee  in  the  bar  kraptcj  to  a^oid  a 
lett'ement  madu  by  the  debtor  after  marrittge^  and 
withij:i  two  years  of  the  commi^ucemeDt  of  the  baDk- 
mptoy  to  suc^h  extent  as  mif^ht  be  nteeaiary  in  order 
to  pay  the  debts  and  oo^ta  of  the  bankruptcy  io  fulL 

The  debtor,  upon  coming  ijito  certain  property  in 
1899,  made  a  settlement  of  snt^h  property  upon  trui^teep, 
dated  the  4 -h  of  Ootob=^r,  1899,  Under  ibis  settle- 
men  l,  which  was  not  ioipeaohed  in  the  preaent  pro- 
eeedingt,  the  triutees  were  obliged  to  pay  the  setfior 
the  income  arising  from  the  settled  funds.  Tue 
truatces  further  bad  power  to  revoke  the  settlement, 
either  wholly  or  in  p»rt,  at  the  request  of  th%  aettlor ; 
biit  it  was  left  entirely  in  their  discretion  to  grant  or 
withhold  their  consent  to  any  revooatioo. 

In  1902  the  debtor  was  employed  as  puraer  on  an 
Atlantic  liner,  and  got  into  trouble  over  hit  aooountit 
with  the  reault  that  in  Beoember,  1902,  he  waa 
arreit«d  in  Loudon  on  a  charge  of  embezzlement 
from  the  steamship  company  and  taken  to  Liverpool , 
w  h«re  he  was  k  dged  in  gaol ,  He  appealed  to  the  tnu  tees 
of  thesettlemnnt  to  And  bail  for  him,  but  they  refused  to 
assist  him  uulegs  he  ooniented  to  execute  the  let^le- 
meut  which  the  trustee  in  bankruptcy  now  sought  to 
set  aside'.  On  ooudition  of  his  executiag  that  settle- 
ment they  consented  to  a  piirtial  rw vocation  of  the 
former  settlement  to  an  ex  rent  sufficient  to  enable 
them  to  raijie  out  of  the  settled  fund*  nuffioieut  money 
to  pay  his  then  existing  dobts  and  the  money  he  was 
alleg^  to  have  embezzled.  Upon  the  payment  of 
that  mooey  ihe  charge  against  the  debtor  was  with- 
drawn* 

The  new  settlement,  which  waa  executed  on  the  29th 
December,  1902,  differed  considerably  from  the  earlier 
one,  inasmuch  as  it  left  it  entirely  in  the  power  of  the 
truitees  to  pay  the  settlor  the   income  of  the  funds 

(a.)  Beported  by  P.  M,  Fba^oee,  Esq.,  BarriJter- 
at-Law. 


settled  under  both  settlements^  or  to  withhold  watk 
income  and  aeeumnlate  it  for  the  benefit  of  Ihoia 
entitled  in  remainder*  It  also  included  a  valt^abl^ 
reversion  to  which  the  debtor  had  become  entitled 
since  the  date  of  the  earlier  settlement. 

A  receiving  order  was  made  against  the  debtot  b 
March r  1903 ;  he  was  adjudged  bankrupt  and  a  iniMtm 
was  appcinted,  who,  after  inquiring  into  the  cirQuni^ 
stances  connected  with  the  execution  of  the  iettlstnttil 
of  December,  1902^  now  moved  to  set  it  adds, 

Beedf  KM.,  and  Frank  Mellx^r,  for  the  tmstee.— -Tli 
aeoond  settlement  is  bad  noder  section  47  of  tb« 
Bankruptcy  Aot^  1883,  The  trustees  only  paid  tbe 
debtor  out  of  property  of  hie  own  of  which  they  Tttn 
trusteest  That  ij  no  ooniideration  whatever,  Thtf 
cannot  be  said  to  be  "  purchasers  or  tncumhranticn 
tor  vain  able  consideration/'  for  it  hae  been  laid  doim 
in  the  cases  of  Ex  parte  Hillntan,  In  re  Pur^frt^,  §T 
W*  E.  667,  10  Ch.  D,  622,  and  Hance  v.  Earding,  3fi 
W,  E  629.  20  Q,  B,  D.  732,  that  ^*  purchaser''  mut 
be  construed  in  a  commercial  sense. 

Buckmaster,  K.O^^  and  Hansell,  for  the  respoodMltA, 
— The  bankrupt  was  not  the  only  beneficisry  under 
the  first  settlement,  and  it  is  therefore  not  correct  to 
say  that  the  trustees  puid  him  out  of  hit  own  property 
to  *  ^ecate  the  second  setHement.  They»  on  bebilf  of 
those  inter  Cited  in  the  first  Sfttlementi  sorrcadArad 
certain  rights  in  consideration  of  the  new  lettlpuiiDl 
being  msbde^  and  that  was  sufficient  coniidendi^D  1^ 
uphold  the  recent  settlement:  Ex  patU  Beny,  19 
V«,  218, 

Be^,  K.C.J  replied, 

Wbioht,  J.— The  view  I  take  of  this  casA  d^pcnii 
entirely  upon  the  fact  that  the  first  aettlt*meul  wii 
revocable.  I  therefore  bold  that  the  settle tneot  nof 
in  question  is  not  a  settlement  in  f«Tour  of  a  por- 
ch a»er  for  valuable  consideration  wittiia  lection  47  d 
the  Bankruptcy  Act,  1883,  following  the  diMiim 
of  a  purchaser  as  laid  down  in  Ex  parte  MiUman,  h 
re  Famfrey,  27  W,  E,  567.  10  Ch,  D.  622  ;  Bam  f, 
Hitrdiny,  36  W.  E-  629,  20  Q,  B.  D.  732.  Hsfa  tii 
settlor,  b&ing  anxious  to  get  the  present  u84  of  t 
portion  of  tbe  assets  comprised  in  the  first  gettlecneoi 
was  willing  to  bring  other  ateets  into  settle  meat  eat 
the  terms  that  the  trustees  should  exercise  tlvdsi^ 
cretion  gt^en  them  to  consent  to  the  partial 
tion  of  the  first  Bettlement,  I  do  not  thii^  that 
ri«ally  a  transaotion  of  purcbate  at  all ;  tha 
did  not  pnrcha'te  at  any  price  at  all ;  thvf  iDffil? 
exercised  their  fiduciary  power  on  terms  wlwi 
satisfied  them  that  the  trusts  would  not  sufftf*  }^ 
cue  sense  it  may  be  paid  that  tha  conmderaticm  wkkb 
was  given  really  came  from  the  bankrupt  himiiif; 
bat  the  ground  for  the  view  which  I  t&ke  is  tksl  H 
was  not  a  bargain  of  pur  chase  at  all,  but  mfrsif  > 
partial  substitution  of  one  trust  asset  for  another^  is 
the  di  a  cretion  of  the  trustees^ 

I  hold,  therefore^  that  the  trustee  ii  «iitillid  fe 
avoid  the  settlement  so  far  as  regards  whatsftf  vmU 
have  been  available  for  creditors  under  th©  ftnt  WH^ 
m^nt^  and  as  regards  whatever  fresh  matter  vf 
brought  into  the  later  settlement. 

Application  allowed. 

Solicitor  for  the  applicant,  E.  M.  LamruB^ 

Solicitors  for  the  respondenti,  Walter$  4  Ck 
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OOCTET  OF  AP^UIf 


^Toutt  o(  Svpeal 


-  Appeal,  J 

(Collini,  JtR.,  arjd  Matbew  and  >  Jin.  13, 

CPieos-H^dy,  ti.JJ.)  ) 

Babbstt  v.  Kxmt  Beothees.  (a*) 
Maiftr   and  Bervani — Emplof/ers^  liahiUit/—Acciff€nt — 
Compenmtion  —  "  Facti^rif"  —  Wharf—  Workmm'a 
Ctrnpemation  Ad,  1897  (60  d^  61  Vki,  c,  37),  a.  7. 
Every  wharf  h  afadory  wiihin  the  meaning  fif  section 
7  o/  tht  W^kmen^s  Compensation  Ad,  1S97* 

HaUt?,  Snowdeo,  Hubbard,  &  Co.,  47  IF.  ^,486, 
[1899]  2  0.  B.  iS6,  is  overrtded  hy  Raine  v*  Jobaoa  i^ 
Co..  49  IF.  R.  705.  [1901]  A.  a  404. 

App«ttl  from  an  award  of  the  judfie  of  the  Bit  ting - 
botinie  County  Court  under  the  Workmen*!  Com- 
peciation  Act.  1897. 

The  applicant  wai  a  labourer  in  tbe  employment  of 
Mwiffl«  Kemp  Brotheri,  who  were  buildere  and  con* 
teactori*  The  emplojeii  were  thn  lees  eea  of  a  wharf  on  the 
BlverMedwajt  which  they  used  far  the  purpose  of  load- 
ing and  uuloadiug  materials  used  by  them  in  tbeir 
butinese.  Therewa»nomat;hiD©ryorplantonthe wharf. 
Ajiy  one  wai  allowed  to  use  the  wharf  on  payment  of 
wharfage,  ^e  employer!  were  also  the  leflseei  and 
0oout>ieri  of  a  private  road,  2&0  yArda  long  aod  lt)ft. 
to  12ft.  wide,  whioh  led  from  the  public  highway  to 
the  wharf,  and  to  no  other  place*  A  gate  7ft,  high 
s^orated  thia  road  from  tbe  pubtio  highway,  the 
gate  being  kept  oontinuouily  locked,  except  when  the 
road  wae  being  uifid  by  the  employers  or  their 
iAcrantfl,  and  ttie  key  being  kept  by  tbe  employers. 
The  employers*  name  was  on  tbe  gatOi  and  the  rood 
w«  bounded  oo  both  sidt  s  by  a  hedge,  and  the  wharf 
wan  Bimilarly  bounded,  except  on  the  side  fronting 
the  river  and  at  the  junction  where  it  connected  with 
the  road.  The  applicant  was  employed  on  the  private 
Lvoad.  breaking  stones  for  the  purpose  of  repairing  the 
Ijroad^  and  when  at  work  on  the  road  at  a  place  about 
30  or  40  yards  from  the  gate,  a  piece  of  stone  etruok 
one  of  hifl  eyei  and  be  lost  tbe  sight  of  it,  Tbe 
applicant  had  never  been  emplr>ye<r  on  the  wharf 
itself*  The  employer*  gave  notice  of  the  accideat 
to  the  inspector  of  factories  and  entered  it  in  the 
book  kept  by  them  for  the  purpose. 

In  proceedings  to  assess  compensation  tmder  the 
"Workmen's  Compentation  Act,  1897,  it  waa  admitted 
that  if  the  wharf  was  a  *^  factory'*  the  employers 
^rere  the  **  undertakers*'  in  respect  thereof*  The 
county  court  judge  held  that  the  employment  on 
the  road  leading  to  the  wharf  was  employment  on 
or  about  the  wharf,  and  that  the  wharf  was  a 
*'  factory  **  within  the  meaning  of  section  7  of  the 
Act*  Be  aocordingly  made  an  award  of  oompenia- 
tioiii    The  employers  appealed* 

G,  A,  8ct4t,  for  the  employers,— This  wharf  is  not 
a  factory  within  the  meaning  of  section  7  of  the 
Workmen*s  Comptnsation  Act,  1897,  There  is  no 
machinery  or  plant  on  the  wharf.  To  make  the  wharf 
a  factory  it  must  be  a  wharf  to  which  some  provision 
of  tbe  Factory  and  Workshop  Act,  1901,  is  applied  : 
Ball  V.  Snowdm,  HublMird,  d"  Co.,  47  W,  R,  486,  [1899] 
2  Q,  B,  IM,  Section  104  of  that  Act  applies  five  aetn 
of  provisions,  as  if  every  dock,  wharf i  quay,  and 
warehonie  were  included  in  tbe  word  ''  factory.'^ 
Two  of  those  provisioni  only  were  capable  of  being 
applied  to  thfe  wharf.  Those  two  provisions  were, 
however,  for  the  reaeons  pointed  out  in  Hall  v, 
Sno*i}^t  Buhhard^  it  Co,f  not  in  fact  applicable  to 

tn,)  Beported  by  W,  F.  Bab&y,  Esq,,  Barrister- 

at-Lawt 


this  wharf.     The  wharf  was  not  used  in  such  a  way  as 

to  constitute  it  a  factory  within  section  7  of  the  Act 
of  1897.  That  section  does  not  make  everv  docks 
wharf,  quay^  and  warehouse  a  factory,  but  only  those 
to  which  any  provision  of  the  Ftiotory  Acts  is  applied 
by  the  Factory  and  Workshop  Act,  1595,  now  the 
Act  of  1901.  The  House  of  Lords  in  Bairn  v.  Juhmn 
it  Co,,  49  W,  E,  705,  [1901]  A.  C.  404,  did  not  say 
that  every  dock  or  wharf  iji  a  factory  within  the  Act- 
Counsel  for  the  respondents  there  made  an  admistion 
that  f*7ery  dock  ia  a  factory  within  the  Act  of  1897. 
The  law  lords  did  not  adopt  that  admUsion ;  they 
only  adopted  it  as  an  admispion  that  the  particular 
dock  in  that  case  was  a  factory.  The  decision 
io  Hall  T,  Smmden,  ffahhard,  t£  Co.  is  not  affected 
by  the  cii«  in  the  House  of  Lords.  Tbe  appli- 
cant must  give  some  evidence  that  iome  provision. 
of  the  Factory  and  Workshop  Act,  1901,  has 
become  applicable  to  this  wharf.  There  is  no  such 
evidence.  Even,  however,  if  it  can  be  said  that 
Raine  v,  Jobson  cfi  Co.  decided  that  every  doek  is  a 
factory,  it  does  not  follow  that  every  wharf  is  a 
factory.  Every  dock  must  have  machinery  or  plant 
used  for  loading  and  discharging  vessels,  and  there- 
fore must  necessarily  be  a  factory*  That  is  not 
always  the  case  with  a  wharf.  Therefore,  the  wharf 
in  the  present  case  was  not  a  factory  within  the  Act 
of  1897.  aecondly.  if  it  is  a  factory,  tbe  a<jaident  did 
not  happen  *'  on  or  about  '*  the  factory.  It  occurred 
more  than  200  yards  aw^iy  from  the  wharf. 

He  referred  upon  this  point  to  PoweH  v.  Sroii>n,  47 
W*  R.  145,  [18991  1  Q.  B*  157,  and  Fenu  v.  Mtlkr,  48 
W,  B.  369,  [1900]  I  Q-  B,  788, 

Cecil  W^lih,  'or  the  applioant,  WM  not  called  upon. 

Cwr^  advt  PulL 


j^^  13,— CoLLiKS,  M*R,— This  is  an  appeal  from 
the  judge  of  the  Sittingbonme  County  Court,  who  held 
that  the  applicant  was  entitled  to  compensation  under 
the  Workmen's  Compensation  Act,  1897.     The  appli- 
cant sustained  injury  by  an  accident  while  employed 
upon  a  private  road  within  the  curtilage  of  tbe  wharf 
in  question,  and  the  cotiiity  court  judge  held  that  the 
employment    on    tbe    road    leading    to    the    wharf 
was    employment    on    or    about    the    wharf,     and 
that  the   wharf   was    a    factory.     We  reserved  our 
dpcision  in  tbe  matter  in  order  that  we  might  consider 
what  was  the  true  bearing  of  the  decision  of  the  Hoti^e 
of  Lords  in  Raine  v,  Johsoft  tt  Go.,  and  what  was  its 
effect  upom  the  earlier  decision  of  this  court  in  HaU  v. 
S7i4^wden,    Buhbard,    <&    Co.     Having   carefully  con- 
sidered those  oases,  it  sepms  to  me  to  be  quite  dear 
that  the  deoision  in  tbe  Honte  of  Lords  has  overruled 
tbe  dedsion  in  Hall  v.  Sfioroderif  Uithhard^  «t  Co.     It 
is  true  that  tbe  caae  of  Raine  v,  Juhmm  &  Co.  was  not 
argued  upon  the  question  which  arose  for  discusaten 
iti  HaU  V,  Bnowdm,  Hubbard,  d:  Co,,  and  the  decision 
of  the  House  of  Lords  waa  baaed  upon  an  admiesion 
by  Mr.  Buegg  in  argument  that,  by  the  combined 
fffect  of  tbe  Compensation  Act,  1897,  and  the  Factory 
Act,  1895,  e^ery  dock  ia  a  factory  within  the  Act  of 
1897,     That  was  an  admiasion  that  every  dock— and 
the  admission  necessarily  apphes  equally  to  a  wbarf— 
is  a  factory,  without  any  quaUficadon  whatever*  and 
entirely  without  regard  to  tbe  question  whether  any 
provision  of  tbe  Factory  Acts  has  in  fact  become 
applicable  thereto.    No  doubt  it  is  impossible  for  any 
admission  of  counsel  to  alter  the  law.    The  decision  is 
the  decision  of  the  court,  and  tbe  responsibility  for 
the  dedsioii  mnst  rest  with  the  court.     But  that 
admission  of  counsel  was  adopted  by  tbe  House  of 
Lords  as  the  baflis  of  their  deoision,  and  they  decided 
the  case  without  any  evidence  as  to  whether  any 
provision  of  the   Factory   Acta,   though  capable  of 
Wng  appEed  to  the  dook|  had  in  fact  been  so  applied. 
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They  seem  to  me  to  have  decided  that  every  dock, 
qmU>  irrespective  of  whether  any  of  the  proviiiona  of 
the  Factory  Acti  in  fact  applied  to  it,  was  a  factory; 
That  h  deci*i?e  of  the  qneation  before  na.  It  would 
not  be  paying  proper  respeot  to  the  dedsion  of  the 
House  of  Lords  if  we  were  to  hold  otherwiae^  though 
it  ia  true  that  the  ground  of  the  decision  in  Hall  v, 
Brmmien,  SuUard,  ^  Co.  waa  not  expressly  dealt 
with  by  the  Houae  of  Lorda  in  Baim  v,  Jobaon  it  Co. 
I  am  aware  that  the  deciaion  in  Hall  v,  Snoii^dm, 
ffuhhardt  <h  Co.  waa  not  approved  by  the  Court  of 
Seanion  in  Seatland,  and  that  in  that  country  it  ownot 
now  he  oonaidef«d  aa  law.  Btill  I  have  not  yet  seen  an 
anawer  to  Mr*  Bray 'a  argument  in  that  case.  That 
argument  oomea  to  thia,  that  the  Legialature  in 
defining  a  factory  in  section  7  of  the  Aot  of  1897 
does  not  aay  that  every  dock,  wharf,  quay,  or  ware- 
houae  ia  a  faotory.  On  the  contrary,  the  Legialature 
aays  that  only  thoae  dooka,  wharves,  quays,  and  ware- 
houses to  which  ar.y  provision  of  the  Factory  Aoti  la 
applied  are  factories,  aaauming  that  there  are  docks, 
wharves,  quays,  and  warehouaea  which  are  not 
factories.  The  effect  of  the  deciaion  in  Scotland— and 
the  text  writers  seem  to  adopt  the  same  view  aa  is 
taken  in  that  dcoiaion— ia  to  ignore  and  treat  aa  not  in 
the  Act  the  primd  facie  limitation  placed  by  the  Act 
npon  the  delinition  of  factory  ao  far  as  it  applies  to 
docks,  wharves,  qu*yi,  and  warehousea  It  is  not 
neoeeaary  to  pursue  this  matter  further,  be«oans6  the 
House  of  Lorda  has  adopted  the  view  th*t  the  Act 
must  be  construed  as  though  the  limitations  placed 
upon  the  definition  did  not  eiiat  The  county  court 
judge  was  therefore  right* 

There  only  remaina  the  aeoond  question,  whether 
the  place  where  the  accident  happened  wea  on  or 
about  the  factory.  The  place  wai  on  a  road  within 
the  curdlage  of  the  factory.  The  question  ia  one  of 
fact,  and  there  ia  abundant  evid^oe  upon  which  the 
county  court  judge  could  find  aa  he  hm  done*  The 
appeal  muat  therefore  be  diamtaied, 

Mathsw,  LJ.— I  am  of  the  same  opinion  for  the 
aame  reaaona. 

CozEirs-HABDY,  L,J,— I  agree, 
Ap2>eul  dismiss^. 

«,^}**^\!?"  for  the  appHoant,  F,  J.  Bm^man.  for 
IF*  A»  Watiout  Ohatha^, 

SoUoiton  for  the  employera,  Smil^  *  Co, 


From  K.  B.  DIt,  v 

(OoHina,  M*E*.   and  Mathew  and  f  Dec.  19, 

Oozena*Hardy,  LJJ.)  J 

ATTOEiraT-QKNBBAI.  V,  MuBBAY,  [a.) 
Inltmd  rmfmiue^EstaU  dtd^— Property  deemed  to  paa$ 
an  death— hit^rmi  pmnd^  by  decetued-^Fdicif  of  h'/e 
insurance-- Marriatje  seUlement— Policy  on  lift  of 
deceaBtd  uUltd  ly  father  of  d^ceasetl— ImuraUc 
interest— Finmtce  Act,  1894  (57  *£  58  Vi^i,  c.  30),  a.  2, 
stih'tection  1  (d), 

On  the  marriage  of  a  P.  a  ietUmnAid  it'o*  made  of  Mi 
fortune.  Bjj  the  deed  of  aeUlemeni  it  ujoa  witni^sed 
(inttf  alia)  that  the  father  of  a  P,  who  hud  mme  fjears 
prtviomly  effected  a  poH^  of  imurancn  in  hii  mm  navt^ 
on  the  life  of  C,  P.,  assigned  the  policy  to  the  trusteei  of 
il^e  setUement  with  the  approbation  of  O,  P,  On  the 
death  of  C\  P,  the  imurance  company  paid  the  policy^ 
money  to  the  trustees.  The  Crown  claimed  eitate  duty 
on  th£  poUcy-money  under  stdion  2,  sub'Section  1  (d).  of 

(a.)  Reported  by  P.  Q.  Eucese,  Esq.,  Bartiater- 
at-Law* 


the  Finance  AH^  18&4,  oa  on  an"  inttreft  purchutd  m 
provided  hg  the  decmied^  tnther  by  himself  t^oae  w  ii» 
concert  or  hg  arrangement  with  any  other  per  ion  J  ^ 

Ihld^  that  estate  didy  was  ni,t  payt^hle,  for  th^  polt^ 
tras  not  provided  hy  the  deceased  within  the  mmninQ  o/ 
sub-section  1  (d). 

ffeldf  also,  that  the  v^ant  of  insurable  it^erett  on  ths 
part  of  the  father  woufd  not  have  prevented  nttxteduiu 
being  payable* 

Policies  of  iti^uran^^  are  within  suh*»edio%  1  (d)  «/ 
section  2  of  tke  Finance  Ad,  1894,  as  well  at  within 
sab-section  1  (c)* 

Judgment  of  MidUyt  J,,  fil  W.  E,  572,  [1903]  2  K.  B. 
64,  reversed* 

Appeal  from  the  judgment  of  Eidleyp  J.,  oe  ta 
information  by  the  Attorney -General  clatmiug  ettttta 
duty  nnder  the  Finance  Act,  1894  (reported  51  W.  E, 
o72,  [1^3]  2  K*  B.  64). 

Ou  the  25  th  of  July/ 1 866,  Sir  Henry  William  Peek 
eflf*?cted  a  policy  for  £10  000  iu  his  own  name  on  ^e 
life  of  hia  aon  Cnthbert  Edgar  Peek  (who  wai  bora 
in  1855),  to  commence  at  the  age  of  tweoty-one  jmx§t 
with  the  Commercial  Uuion  Aaauranoe  Co*  (limited), 
Ten  premiuma  only  of  f357  ISi.  4d.  eaeh  wm 
to  be  paid,  the  first  on  the  25th  of  July,  ISfift, 
and  the  latt  on  the  25th  of  July,  1815,  all  d 
which  Sir  Henry  Peek  duly  paid*  By  the  termi  <rf 
the  pohcy,  which  waa  under  the  company 'a  aeaL.  it 
waa  declared  that  the  capital  atock  and  funds  of  th« 
company  were  liable  to  pay  to  the  aaiured  £10,000 
on  |>TOof  of  the  death  of  Cuthhert  Bdgar  Ptek  dter 
attaining  the  age  of  twenty -one  yeara,  and  the 
policy  entitled  the  holder  to  participate  in  prafita* 

In  1884  Cuthbett  Peek  waa  married  to  Aufuata 
Loiiiaa  Brodriek,  a  daughter  of  Via  count  MiddJetoa, 
and  on  the  ocsoadon  of  ttie  marriage  he  brought  into 
settlement  certain  property  (including  the  monayi 
aecured  by  the  policy)  aa  hia  property^  and  lepaiat* 
settlementi  of  the  huaband'a  fortune  and  the  wife'i 
fortune  were  executed.  By  the  settlement  of  tlw 
huaband'a  fortune  it  waa  witneaaed  {inter  alia)  that  Sir 
Henry  Peek  aa  aettlor  aaaigned  the  pohcy  to  the  tniite^ 
**  with  the  approbation  of  the  aaid  Outhbert  Edgv 
Peek  and  Auguata  Louiaa  Brodriok/'  The  tniate* 
were  the  def^^ndButa^  Alexander  Henry  HaJlm 
Murray  and  William  St,  John  Premautle  Brodriok 
Cnthbert  Peek  (who  tucceeded  to  hia  father'i  tiie 
on  the  26th  of  Auguat,  1898)  died  on  the  6th  ol 
July ,  1901,  hia  widow  aurvmug  hitn.  On  hia  diatii 
the  Oomm^oial  Union  Aaaurauae  Co.  paid  to  tha 
trustees  a  aum  of  £14,196  17a.  in  reapect  of  1^ 
policy  and  the  bouuaea  l^ereon. 

The  Grown  claimed  that  eatate  duty  under  tha 
proYiaiona  of  the  Finance  Act,  1894,  aa.  1  and  2  (l)  [d}, 
both  or  either  of  them,  became  payable  by  the  di^id- 
ants  on  the  above  aum  of  £14,19G  17a.  aa  **  proMftj 
paaaing  or  deemed  to  paaa  on  the  death '*  <5^Sir 
Cnthbert  Edgar  Peek, 

Section  1  of  the  Finance  Act  ia  aa  follows ;  **  In  tke 
caae  of  every  peraon  dying  after  the  commeDCMnent  of 
thia  part  of  the  Act,  there  shall,  aa?e  aa  heratn^Ete 
expreaaly  provided,  be  levie^I  and  paid,  upon  tfaf 
principal  value  ascertained  ba  het  em  after  pro^rlddt  ^ 
all  property,  real  or  peraoual,  aettled  or  not  MUfed^ 
which  pasaes  on  the  death  of  auch  peraon  a  duty  oaUid 
'eatate  dn^,*  at  the  graduated  rates  hereinafter 
mentioDed." 

Section  2,  aub-aeetton  1,  pcovidei  ai  felbwa: 
"  Property  paaaing  on  the  death  of  the  deoeftied  dii& 
be  deemed  to  include  the  property  foOowing^thafc  h 
to  aay  :(d)  Any  annuity  or  other  interest  purohaiad 
or  provided  by  the  deoeaaed,  either  by  himaeif  abne 
or  in  concert  or  by  arrangem^it  with  any  otber 
person,  to  the  extent  ol  the  beneficial  interB&t  aocm- 
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OOUET  OF  JLVTWkL* 


iug   or  ftrisiBg  hj  miTviYOnhip  or  other  wise  on  the 
death  of  tbe  deceas^t?*'' 

Etdlej,  J*t  gave  judgtiient  in  faTOnr  of  the  Crown. 
Tbe  diiaad&uU  appealed. 

Dant^werU,    K*C,,    and    M.    J.     Parker,    for    the 
defendants^ — Wm^t    the    polioy    in    this    caae    wju 
not     va    annuity    or  other     io teres t    purchased  or 
provided  by  the  deceased^  either  by  himself  alone  or 
in  eoDoert  or  by  arrADgemetit  witb  any  other  person. 
It  was  the  property  of  Sir  Henry  Peek  and  wat  pro- 
vided by  him;  p@rbfi,ps  in  concert  mlh  his  son.     But 
the  tub- section  doea  not  include  property  provided  by 
flomt    other    person    in   concert   with  the  deceftaeu, 
Bdoondly,  Sir  Ilenry  Peek   ne^er  had  any  insurable 
tntontft  in  the  Ufe  of  hia  ion,  and  therefore  the  pur- 
lic^ttd  assurance  waa  at  aU  times  null  and  Toid  to  all 
intents    and    purposes    whatsoever    under    the   Life 
Aasnrance  Act,  1774  (14  Geo.  3,  c,  4S).     Thirdly,  sub* 
S40tion  1  ('0  ^f  section  2  of  the  Finance  Act  does  not 
apply  ttt  all  to  policies  of  insurance^  which  are  dialt 
with  hy  fliib- section  1  (c]. 

They  refer/ed  to  Attorney ^Gtneral  v*  Bobreei  48 
W»  B,  413.  [1900]  I  Q.  B*  442;  Lord  Advocate  r. 
^hrUon,  4d  W.  R.  074,  [1807]  A.  C.  Uo. 

Sir  MfthfTt  Finlayt  AJJ.,  and  Vaughan  ffawkinst  for 
the  Crown* — First,  as  to  the  defendant's  second  point, 
the  payment  of  the  money  by  the  iosurance  compaoy 
to  tbe  defendftnts  was  not  a  gift  or  a  voluntary  pay- 
ment- Worthingtmi  v.  Ourtia,  24  W,  E.  228>  1  Ch,  D. 
419,  IB  an  authority  to  ahow  that*  if  it  was  in  faot 
paid;  it  must  be  treated  as  paid  in  reapect  of  the 
poMcy.  Next,  aa  to  the  defend  ant*  a  third  point, 
policies  of  insurance  do  not  fall  only  within  tub^sec' 
tioo  1  (c^),  they  fall  within  the  geueriil  scope  of  aection 
2,  and  the  termi  of  sub-iection  I  (d)  are  quite 
appUoable  to  ih«>m:  Attorney- General  v*  Robimoj^, 
It,  L.  R,  [1901]  2  K.  B,  67,  Lastly,  as  to  the 
defendant  a  tirat  point,  the  correapODdence  shows  that 
tbe  policy  waa  in  fact  provided  by  the  son  in  concert 
with  his  father. 

Cur.  adv.  vulL 

Dflc.  19.— CoKKJi'fl-HABBY,  LJ.,  read  the  following 
judgment  of  the  court:  This  ia  an  appeal  from  a 
judgment  of  Ridky,  J.,  who  haa  held  that  estate  duty 
is  payable  under  section  2,  Bub-section  1  (d),  of  the 
Ffnanoe  Act,  1894,  on  the  death  of  Sir  Cuthbert  Peek 
in  r«tpftot  of  a  policy  for  £10,000  on  bia  life  settled  by 
hiA  marriage  settlement.  The  material  words  of  the 
statute  are  these:  *' Property  paaaing  on  the  death  of 
the  deoAased  shall  be  deemed  to  include  the  property 
following— that  ii  to  say:  Any  annuity  or  other 
intereat  puretased  or  provided  by  the  deceaied,  either 
by  himadi  alone  or  in  concert  or  by  arrangement  with 
any  other  person,  to  the  extent  of  the  beueticial 
intereflt  accruing  or  arising  by  surdvorship  or  other- 
wiae  on  the  death  of  the  deceased/' 

Toree  point  a  were  raised  in  support  of  the  appeal, 
Firvt,  it  is  contended  that  no  property  passed  on  the 
deoth,  because  the  policy  waa  taken  out  by  and  in  the 
name  of  Sir  Henry  Peek^  the  father  of  Sir  Outhbert, 
who  had,  aa  tbe  office  was  informed  at  the  time,  no 
insurable  interest  in  his  son's  life.     The  policy  was 
therefore   illegal    and    void    under    the    statute    14 
Geo*  3i  c,  48,  and  any  money  paid  by  the  office  after 
Sir  Cuthbert' s  death  was  a  mere  gratuity.     In  our 
opinion,  this  contention  cannot  prevail*    The  statute 
made  the  contract  of  insurance  void  as  between  the  office 
and  Sir  Henry >  but  no  further ,  If  the  office,  though  not 
bonnd   so  to  do,  in  fact  paid  the  money,  tbe  payment 
mmt  be  treated  as  made  in  respect  of  the  policy,  and 
all  the  same  consequenoes  mnst  follow  as  if  the  statute 
had  not  been  pa^aed.     The  judgment  of  the  Court  of 
Appeal  in  Wc^thinytofi  v.  CurtU  really  oon eludes  this 
point.     The  words  of  Mellish,  LJ,,  are  clear  and 


direct:  •^The  statute  is  a  defence  for  the  inBuranoe 
company  only^  if  they  choose  to  avail  themselvea  of 
it»  If  they  do  not»  the  question  who  is  entitled  to  the 
money  must  he  determined  as  if  the  statute  did  not 
exist.  The  contract  is  only  made  void  as  between 
the  company  and  the  insurer."  The  court  could  not 
have  arrived  at  the  decision  in  that  oate  on  any  other 
view  of  the  law* 

Secondly,  it  is  contended  that  a  policy  of  insurance 
is  not  an  intereBt  within  sub-section  1  [d]*  We  have 
not  been  able  to  appreciate  this  argument.  ^  A  policy 
is  plainly  property  within  the  scope  of  section  2,  and 
we  can  see  no  ground  for  excluding  it  from  sub- 
section 1  (rf).  W©  are  content  to  adopt  the  reasoning 
of  Pdlei,  t»C*B.f  in  Atifjrnetf-Gentral  v.  E^UnAon, 
and  we  do  not  think  any  good  object  would  bt 
attained  by  attempting  to  further  elaborate  it. 

Thirdly,  ai Burning   that   thia   particular   policy  is 
capable  of  being  brought  within  sub- section  1  (tJ),  it 
is  contended  that  it  was  not  ^^  purchased  or  provided 
by  the  deceased  either  by  himself  alone  or  in  conceit 
or  by  arrangement  with  any  other  person.'*    Now 
it  is  clear  that,   apart  from  the  statute  of  Geo.  3, 
the  policy  was  the  property  of  Sir  Henry  alone,  and 
that  Sir  Cuthbert  had  no  right  to  or  ioterest  in  it* 
The  marriage  settlement  is  framed  on  this  footing* 
Sir  Henry    *' aa  settlor"  assigns  the  policy  to  the 
trustees  upon  the  usual  trusts*    He  also  brings  into 
settlement  stocks  and  securities  of  large  amount  as 
well  as  real   estate*      We   can  draw  no  distinction 
between  the  policy  and  this  other  property.     Who 
*'  provided  "  this  property  ?    The  answer  must  be  the 
father  and  not  the  son*    The  ion  "  provided"  some 
other  property  of  his  owSf  includmg  a  polioy  on  his 
own  Ufe  in  another  office,  which  we  only  mention  to 
show  that  it  has  not  been  overlooked,  bat  he  did  not 
**  provide"  this  property.     We  are  not  prepared  to 
hold    that    on    a    marriage    settlement    everything 
brought  into  settlemeDt  on  the  husband's  side  by  his 
father  or  other  relatives  can  properly  be  said  to  be 
provided  by  the  husband  in  concert  or  by  arrangt- 
ment  with  his  father  or  other  relatives.     The  Finance 
Act  must,  of  course,  be  cona trued  fairly^  but  it  is  for 
the  Crown  to  establish  that  a  particular  caae  falls 
within  the  language  used,  and  we  think  the  attempt 
fails  in  the  present  case*     It  lA  perhaps  worth  noting 
that  if  Sir  Henry,   instead  of    being  father  of  Sir 
Cuthbert,  had  been  his  unde   or  had  stood  in  loco 
pareniiA,  it  w  dear  that  succestion  duty  would  be 
payable  under   the  settlement,    as   en   a  succession 
from    him,     it    being    a    disposition    by    him    as 
predecessor.     That   the    policies    should    be    **  pro- 
vided"   by  the  son,   so  as   to  be  liable    to   estate 
duty,    and    at  the   same   time    "disposed  of"    by 
the  legal  owner  of  the  pohcy,  so  as  to  be  liable 
to  succession  duty  at  a  rate  based  on  the  relationship 
of  the  predecessor,  would  be  a  atraoge  result     In  our 
opinion  eitate  duty  is  not  payable  in  respect  of  this 
policy  money,  but  sueoeaeion  duty  at   1  per    cent* 
will  be  payable  on  the  deatii  of  Lady  Peek,  who  is 
now  entitled  for  life  to  the  income  arising  from  the 
investment  of  the  policy  money.     In  the  view  which 
we  take  it  is  not  necessary  to  oonnder  the  precise 
meaning  of  the  worda  *'  in  conceit  or  by  arrangement 
with  any  other  person."    Section  15,  sub-section  3, 
indicates  one  d,wB  of  cases  to  which  the  words  might 
apply,  and  we  conceive  they  might  apply  to  a  case 
where  a  husband  settles  a  policy  on  his  own  life,  and 
provision  is  made  in  the  settlement  for  paying  future 
premiums  by  the  trustees  out  of  the  income  of  the 
trust  property.    This  m  by  no  means  an  unusual  pro- 
visioD,   and  other  examples  might    be    giveni     An 
attempt  was  made  to   bring  the  case  within  sub- 


section 1  [d)  by  referring  to  a  letttr  written  by  Sir 
i  Heni^  to  the  office  with  the  proposal,  in  which  he 
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■aid:  "  I  eS'ect  the  aiiuranc*  in  my  own  name,  but 
with  A  view  to  giving  hiis  ^  paid-up  palicy  *or 
tnairiagB  settlement  or  otherwise  if  after  he  thtH 
hftfO  attoiued  his  majority  his  oonduct  in  quite  satis- 
fftotoiy  to  me,**  Bat  this  expreision  of  intention  wsa 
at  QO  momenta  The  ictention  was  never  carried  into 
e0eot*  It  gave  the  son  no  right  or  ioterest  in  the 
policy.  It  cannot  alter  or  enlarge  the  rigbtfli  of  the 
Orown^  whioh  must  depend  npon  the  terms  of  the 
marriage  aettlement  aIone«  The  appeal  muit  be 
allowed* 

A^eal  alhwed, 

Solidtor  for  the  Grown,  Sdidior  of  Inland  Bfvmue. 

Solicitor  for  the  defendants,  Johruiom,  Long^  tfi  Co» 


jUtgl  OToucf  of  f  U0ttc(. 

Chan*  Biv*  J  „       ^ 

OlDB  If.  OlDB.   {a.) 

Vendor  and  purchaser — Specific  per/ormam^ — Vendor'' i 
motion  to  rescind  contraGt — Porm  c/ order — Cottt, 
^orm  of  order  on  mt^iir^n  for  rescijtaicn  of  eonirad  with 
Wd9  of  the  motion  and  stay  of  ail  further  proceedings ^ 
e^icept  Much  as  might  he  necesmrj/ for  recovery  of  the  costs 
in  an  adion  for  spectjic  performance, 

A  vendor  had  brought  an  action  for  specific  per- 
form auce  of  a  cootract  for  the  sale  of  land  and 
obtained  judgment  for  specific  performance  of  the 
contract^  with  coftti  of  the  action  to  be  taxed,  &c 
The  master  bad  certified  that  a  good  title  bad  been 
made  and  the  amount  due  to  the  plaintiff  for  the 
balance  of  the  parch ase-money* 

The  defendant  bad  not  paid  the  balance  of  the 
parcha»e-money  nor  the  plaiatifTa  taxed  coats  in  the 
action. 

The  plaintiff  now  moved  for  the  rescission  of  the 
COD  tract  with  costs  of  the  motion «  and  that  all  farther 
proceedings  might  ba  stayed  except  such  as  might  }m 
necessary  for  the  recovery  of  the  coata  of  the  action 
already  ordered  to  be  paid  and  the  costs  of  the 
motion* 

Wclhg  Kiny^  for  the  motion,  contended  that  if 
Jefferjj  v.  SUvmH,  80  L.  T.  17,  df'cided  by  North,  J., 
were  followed,  the  plaintiff  would  loae  the  coeta  given 
when  judgment  was  pronounced,  as  all  prooeedinga 
would  be  stayed. 

Far  WELL,  J".,  ID  giving  judgment,  said:  I  do  not 
quite  follow  the  decision  of  North,  J.,  but  I  think  the 
diffwence  U  more  a  question  of  words  than  anything 
else.  I  will,  however,  adopt  the  form  of  order  made 
by  Byrne,  j,.  In  Westerman  v,  PantHnf  Seaton  on 
Judgments  (6tb  ed*)*  voL  3,  p.  2289. 

Solicitor  for  plaintiff,  C\  G*  Atgar. 


(a,)  Reported  by  Paul  QTKicKLAtfD,  Esq.,  Barrister* 

at-L^w* 


Chan,  Div,    »  n       i-    »** 

Buckley,  J.  I  ^'^^  ^^'  ^^• 

SXADilKE  V.  HODQEIKSON.  (a.) 
Wilt — Consh'uciioH — Tenant  for  life  and  remainderrmin 
—  Specific  gift — Propoi^ty  of  a  wasting  nature  or  in- 
volvii^  oneroua  obligations — Gift  of  bmines9*^ProJU4 
ariiiiig  from  bimness  pending  mle — Eojoyment  in 
specie. 

A  epecific  bequest  to  a  tenant  for  life  of  property  qf  a 
imsting  nature  crr  tnvohing  onerous  obligations  eniiil^m 
the  tenant  for  life  to  enjoy  the  propeHy  in  ipaoie ;  ii  U 
imTnaierial  whether  the  bequest  be  that  of  a  Imiehold  or 
of  a  business.  To  enable  executors  in  *ttcA  a  <:ase  to  emrry 
on  a  hminesSf  it  is  ttot  necessary  to  find  in  tits  wiil  et 
distinct  authority  for  th<U  purpose;  the  authority  mojf 
be  inferred  from  the  general  terms  of  the  wilL 

A  tfjfatof  gam  to  his  wife^  during  her  widowhood^  a// 
Ai*  real  and  ptirsonat  estate,  and  at  her  death  alt  to  fee 
divi<ied  amongst  his  children^  altit  his  shares  in  c^rtnim 
businesets*  There  was  no  express  trust  for  conver$ion  or 
power  to  €arry  on  the  businesses.  The  shares  w&rt  mci 
oonirerted  during  the  tenancy  of  the  widow.  The  fttetti&m 
arUing  whether  ike  whole  of  the  profits  et^rrted  ditring  $k€ 
tenanet/  belongtil  to  the  widow  or  otdy  such  proporiiom  ag 
represented  £4  per  cenL  per  annum  on  the  eapiial  vmiue 
of  the  shares, 

Heldf  that  the  gift  of  the  shares  to  the  witjow  during 
her  tenancy  wm  specific,  that  she  ivas  entitled  to  tnjoy 
thmi  iu  9Q6CWt  and,  consequently,  that  the  wh<de  of  ike 
profits  belonged  to  her, 

Kirkman  ih  Booth,  U  Beav*  273,  distinguished. 

In  re  Chancellor,  32  IF.  J?,  465,  2S  Vh,  B,  A%fQl^ 
lowed* 

This  wai  the  hftamig  of  an  adjourned  iammoQi 
askiug  for  the  determination  of  questions  arising  on 
the  cjDstruction  of  the  will  of  John  Smith  (d€«<M«wed); 
the  answer  to  one  of  which  depended  oq  whether  or 
not  a  tenant  for  life  was  entitled  to  the  eojoyment  iia 
specie  of  the  profits  of  a  share  in  a  bndness. 

The  testator,  at  the  time  of,  and  for  some  time  prior 
to  his  death,  carried  on  business  as  a  colliery  pro- 
prietor aud  brick  and  tile  nmnufacturer  in  co*partn«r- 
ship  with  three  otber  persons  under  the  resptotira 
eiy\m  or  firms  of  ''Tue  New  Hem  Hentb  Mining 
Co."  and  •*  The  New  Eoi#  Yale  Brick  and  TiTe  C^."* 

By  his  wiO,  datad  the  17th  of  March.  1896,  the 
testator,  after  directing  payment  of  his  debts  and 
funeral  expanses,  continued  as  follows :  '*  I  give  and 
bequeath  unto  my  wife,  Mary  Jtm©  Smiths  all  my 
real  and  personal  estate  for  her  use  as  long  as  mhm 
rema'ms  a  widow,  and  at  her  death  all  t>  he  divided 
amongst  my  four  children  [oaming  them],  also  lay 
shares  and  interest  in"  the  above- man tio&id 
busineflses. 

The  testator  died  on  the  30th  of  MaroK  190$. 
leaving  him  anrviving  his  widow,  and  four  duldrvi 
all  of  whom  are  stiU  nndw  the  age  of  twenty-oaa 
years,. 

The  executors  did  not  at  onoe  aonvert  into  moon 
the  shares  of  the  testator  in  the  two  busintntft  wWjk  i 
were  carried  on  by  the  surviving  partnaEi,  liq 
gnmt,  representing  the  income  arising  from  tha.^ 
shares,  being  from  time  to  time  paid  direct  to  tb# 
widow. 

At  various  dates  in  1398  the  widow,  ont  of  Oie 
moneys  so  paid  to  her«  paid  £@50  into  a  dopo^ 
ftcconnt  at  a  bwk  to  the  credit  of  the  exeoufeon*  ' 
In  1399  and  1900  they  repaid  to  ber  out  of  ttis 
account  £31D«  There  waa  thus  a  balance  tvsLmamm 
to  their  credit  of  £510* 

{a.)  Beported  by  H>  L.  Oascistoir,  Eiq*> 
^t*Law. 
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!rbe  ex«catori  iold  the  ahap^fis  of  t1^«  taatator  m  the 
partnerKhipa  on  the  26th  of  Margh,  1900. 
The  widow  re-married  oo  the  4th  of  Auguit,  1903, 
Tho  quest  Ion  for  deter  min  at  loq  was  ai  to  who  wai 
entitled  to  the  above-mentioned  balance  of  £640. 

Earle,  for  the  exeautorB* 

Whinne^j  for  the  widow. -*»The  widow  is  entitled  to 

the    whole    amoimt.      The  role    in    Howe  Vt    Lord 

Dartmoittkt  7  Ves,  137,  do^  not  applf  to  a  cate  like 

ttit   preflent,    where,  on  the  cona traction  of  the  will, 

there  is  a  direction  that  the  tenant  for  life  ahail  enjoy 

the  property   in   specie.     There    was,    therefore,    no 

c^bli^tion  imposed  on  the  e^^ecutora  to  oeU  the  shareB 

in  the  bntinetfefl,  and  sino9  tbey  did  not  do   ho^  the 

widow    ifl    entitled    to   the    whole    of    the    profits 

attributable  to  the  teatator^i  ahares  daring  the  period 

in  which  they  remained  unsold.     A  direction  to  divide 

property  after  the  death  of  a  person  who  is  to  enjoy 

It  for  life   is  an  indication  of  an  intention  that  the 

tenant  for  life  shall  eojojr   it  in  specie*     CoUina    t. 

€^im,  2  Mv.  &  K.  703  ;  PicA^%  t,  Fiekering,  4  My, 

&Cr*  389 ;  /Mgate  t.  Jennings,  24  BeaT.  623 1  and  In  ft 

OmBther,  4a  W.  R,  571,  [1696]  2  Oh,  56,  are  ako  in 

my  favoor^ 

Butkrfm^Ur^  EX'^  and  \V,  E,  Hughes^  for  the 
pertoat  entitled  in  remainder.  —  There  is  a 
diitinction  between  a  gift  of  leaw^olds  and  a  gtft 
of  a  business.  In  the  case  of  a  basineaa,  onleis 
there  is  a  strong  direction  in  the  will  itself  to  the 
exectitors  to  carry  it  on*  the  executors  ought  to  sell 
it :  pet  L'>rd  Lang  dale,  M.R.f  in  KiTk^nan  T.  Booth, 
11  BeftT,  273,  at  p,  23Q.  Since  it  was  the  duty  of  ihe 
ex«cutoT3  to  have  sold  this  admittedly  wasting  ieourity, 
the  widow  is  entitled  only  to  £-i  per  cent,  on  the  capital 
value  of  the  sharet.  In  re  Chancellor^  32  W.  E.  465, 
26  Qh.  D.  42,  and  In  re  Orovfthert  where  a  po  war  to  carry 
on  the  testator's  bumness  was  implied,  are  distia- 
goisbable,  because  m  both  there  was  a  power  to  post- 
pone GOn7er«ioni  with  a  direotian  as  to  the  intermediate 
inoome^  Ic  ii;  a  question  ^  on  the  oonstructton  of  this 
will,  whether  the  directioo  that  the  widow  was  to 
ha?e  the  **  use  '*  of  the  property  amounted  to  a  specific 

H       Fmms  t.  Young,  9  Yes,  549,  was  also  referred  to. 

Whinney^  in  reply. — The  principle  of  Kirkman  v» 
Booth  was  overruled  in  In  re  Chancellor,  where  it  was 
held  that  a  power  to  csrry  on  a  testator's  bnitneas  can 
be  implied  &om  other  proviiions  in  the  will. 

He  also  referred  to  In  re  Narrington,  28  W.  R*  711, 
I  a  Ch*  D,  G54  ;  In  re  Camtron,  32  W.  E,  834,  26  Ch*  D. 
^    19;  and  In  re  Bt^ind,  [1899]  2  Ob*  336. 

H  BtJcELET,  J,,  after  stating  the  faota^  continued:  I 
will  Erat  state  some  gener  J^  prinoiplei*  The  first  is 
that  the  mere  fact  that  there  is  no  direction  to  con- 
vert does  not  in  itaelf  ^^ntitle  the  widow  to  enjoy 
the  property  in  tpecie.  You  have  sttli  to  see  that  the 
dispositions  are  such  that  the  rule  in  Howt  t.  Lord 
Dartmouth  la  excluded.  What  it  is  necessary  to  find 
in  the  will  in  (jrder  to  exclude  the  rule  is  the  question 
to  be  decided.  The  second  principle  is  that  you 
mmt  bear  in  mind  that  there  may  be  two  sorts  of 
ptopetty  as  to  which  it  is  relevant  to  consider 
whether  they  are  of  a  wasting  nature,  or  whether  they 
are  not  only  wasting,  but  are  also  burdened  by 
onerous  obligatiiins.  There  are  many  cases  in  the 
books  Qoncerning  leaseholds*  Leasetiolds  fall  within 
both  categories;  for  the  rent  reserved  by  and  the 
isoTt^nants  contained  in  a  lease  may  be  trivial  or  they 
may  be  onerous.  In  the  case  of  an  ordinary  lease  of 
a  house  for  twenty -one  years  the  obligations  may  not 
be  heavy.  But  there  are  many  leases-- for  example » 
those  of  collieries — where  the  onus  on  the  estate  is 
very  heavy*   If  the  case  be  not  that  of  a  leasehold,  but 


that  of  a  business  or  the  share  of  ft  butineflS 
iovolving  risk  in  trade,  I  fait  to  see  that  there  o*n  be 
any  difference ,  except  in  degree  ]  there  is  no  differ- 
entia in  principle.  There  have  hoen  two  oates,  Collins 
V.  CoUina  and  Pidcming  v.  Pickering,  in  which  the 
question  now  before  me  has  arisen*  In  both  the 
property  was  a  leasehold,  but^  as  I  said 
before,  Ibere  is  no  difference  in  principle 
bit  ween  a  leaishold  and  a  bnsinesf.  In  CoUina 
V,  ColUm  the  gift  was  of  all  the  testiitor*s 
property  to  his  wife  for  her  life,  and  at  her  death  "  to 
be  divided*"  The  decision  was  that  the  tenant  for 
life  was  specifically  entitled  during^  her  life.  In 
Picki^ing  v.  Pickering,  a  case  before  Lord  Oottenham, 
the  decision  was  that  if  the  will  contains  indicfttions — 
I  say  emphatically  indications— of  an  intention  that 
the  tenant  for  life  is  to  enjoy  the  [jroperty  in  its 
exiitiDg  state,  then  the  tenant  for  life  is  to  enjoy  the 
property  in  specie.  The  principle  is  stated  in  4  My. 
&  Gr,,  at  p*  299 J  where,  after  referring  to  the  rule 
in  Howe  v.  Lord  DaTtmouth,  Lord  Oottenham  says: 
**  But  that  is  merely  au  inference  from  the  mode 
in  which  the  property  is  to  be  enjoyed,  if  no 
direction  is  given  as  to  how  the  property  is  to  be 
managed.  It  is  equally  clear  to  at  if  a  person 
gives  certain  property  specifically  to  one  person 
for  life,  with  remainder  over  afterwards i  then, 
elthoagh  there  is  a  danger  that  one  object  of  his 
bounty  will  be  defeated  by  the  tenancy  for  life  lasting 
as  long  as  the  property  endures,  yet  there  is  a  mani^ 
testation  of  intention  which  the  couit  cannot  over- 
look/' In  other  words,  the  poiot  of  the  decision  is 
that  from  the  fact  of  property  having  been  given 
speoifically  to  a  tenant  for  life,  you  can  infer  an 
indication  of  an  intention  in  the  testator  that  the 
property  is  not  to  be  converted,  but  is  to  be  enjoyed 
in  apecit. 

Tliere  are  two  other  authorities  later  than  those  I 
have  mentioned,  where  the  point  was  not  quite  the 
seme,  owing  to  the  existence  of  a  trust  fur  conversion 
and  a  power  to  postpone.  It  was  held  that,  owing  to 
the  power  which  was  given  to  postpone  conversion, 
yon  might  infer  in  the  subsequent  direction  ta  pay 
income  a  direction  to  pay  the  whole  income  during 
such  time  as  the  conversion  might  be  postponed* 
These  two  cases  are  In  re  Chancdlor  and  In  re 
Crowther*  In  re  Chancellor  is  importaot  first 
because  it  is  a  decision  that  in  order  to  enable  the 
trnitees  to  carry  on  the  business  of  a  testator,  it  ii 
not  neoessary  to  find  in  the  will  an  express  directlcm 
or  power  for  them  to  do  so,  but  that  it  is  sufficient  if 
it  be  implied.  You  have  to  read  the  will  and  see 
whether  the  testator  has  indicated  an  intention  that 
they  shonld  do  so*  Mr.  Buckmaster  says  that  to 
enable  them  to  carry  on  tUe  business  that  intention 
must  be  a  •*  necessary  **  implication  from  the  terms  of 
the  will.  I  do  not  understand  what  that  expression 
means.  The  intention  ia  either  implied,  or  it  is  not ;  if  it 
is  implied,  it  is  necessary,  otherwise  it  is  not  necessary. 
The  case  of  Kirkman  v*  Booths  to  which  I  shall  refer 
hereafter,  was  cited  \n  In  re  Cliancetlor,  where  it  was 
said,  26  Cli-  D.,  at  p.  46,  "  Without  impugning  any  of 
the  authorities  that  have  been  referred  to,  there  is  in 
this  will  an  implied  authority  to  owry  on  the  business, 
and  the  testator  has  said  how  the  profits  of  the 
business  pending  a  sale  are  to  be  paid  and  applied.'* 
The  general  rule  is  stated  by  Cotton,  L^J*,  at  p.  45,  to 
be  **  that  where  property  is  invested  on  a  security  of 
a  wasting  character,  that  mnst  be  reaiiied,  or  if  not 
r^alijEcd  immediately,  then  the  tenant  for  life  is  only 
entitled  to  interest  on  the  realined  valne.  But  a 
testator  can  say  what  he  lik^^s,  and  if  he  chooses  to 
say  that  the  investment  may  be  continued  j  or  the  sale 
of  it  may  be  postponed,  and  that  the  profits  arising 
from  such  security  m  the  meantinie  shall  be  paid  to 
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the  tenant  for  life,  he  can  do  so."  In  re  CroiMer^ 
decided  by  GMtty,  J^  is  to  the  same  effect,  and  ii 
another  decision  that  anthoritj  to  traiteen  to  oarry  on 
ttie  btuuiesB  of  a  t^atator  maj  be  implied.  HolffatK  v^ 
thnnijigi  Is  another  case  of  this  olaai,  and  it  ia  not 
ueceiaary  to  refer  to  it  in  detail. 

In  all  those  five  ca«es  the  tenant  for  life  wa« 
anccasaf al,  I  pa^s  to  two  o&sas  where  the  decision 
w&s  not  in  favonr  of  the  tenant  for  life.  The  first 
of  those  cases  is  Yearns  t*  Young ^  The  point  of  that 
caAe,  so  far  as  it  if  material  for  the  present  purpote^ 
ii  that  there  was  no  specific  gift  of  the  property  in 
question*  Tht*  other  case  is  Kirkm^tn  ?.  Booths  a  deci- 
sion of  Lord  Langdale.  The  gift  was  thit  of  a  bnsin(>B, 
BJid  thftafore  the  case  is  important.  At  p,  2R0  (11 
Beav.)  Lord  Langdale  is  reported  aa  aaymg^  **  I  think 
it  is,  and  it  has  been  admitted  to  be,  a  rule  without 
exoepiion,  that^  to  authorize  executors  to  carry  on  a 
trade,  or  to  permit  it  to  be  carried  on  with  the 
property  of  a  testator  held  by  tbem  in  trnat^  there 
oufiht  to  be  the  most  distinct  ai]d  poaitiTe  authority 
and  direction  given  hj  the  will  itself  for  that  purpose," 
Guiding  myself  by  ihe  subsequent  deoisious,  and  par- 
ticularly by  the  decision  of  the  Court  of  Appeal  in  In 
ra  Chanttllor^  I  am  of  opinion  that  that  statement 
is  too  wide*  In  the  first  place »  tt  requires  qualiE* 
cation,  because  it  ia  clear  that  the  executors, 
after  the  death  of  a  teatator^  may  oarry  on  the 
business  for  a  reasonable  time^  with  a  view 
to  its  more  profitable  realization.  No  authority 
is  wanted  for  that  proposition,  and  L?rd  Langdale 
was  not  addreaaiDg  himself  to  it*  In  the  second 
pl*oe,  in  the  light  of  the  deddon  in  h%  re  Ohancelliyr, 
Lt  is  too  wide  a  statement  to  make^  that  there  must 
be  a  diatinct  and  poaidTe  direction  to  enable  tbe 
ezcutors  to  Cirry  on  the  buaineas;  it  is  anfficient  If 
an  implication  of  an  intention  that  the  exeoutora 
should  do  BO  can  be  gathered  from  the  will.  And 
it  must  be  borne  in  mind  that  Kittman  v.  Booth  was 
not  a  case  of  rights  as  between  tenant  for  life  and 
remainderman.  It  was  a  casa  where  the  trustees 
had  carried  on  a  business  for  thirteen  years  without 
any  obligation  to  do  so,  and  during  ttiat  period  of 
time  had  incurred  a  loss*  The  question  was  whether 
they  were  liable  for  that  loss*  With  a  Tiew  to  a 
decision  on  that  pointy  the  comt  dedared  that  the 
property  ought  to  have  been  converted  within  one 
year  from  the  teatator'a  death.  It  is  no  authority  for 
the  proposition  that  a  distinction  exists  between  a 
leasehold  involving  liabiiitiea  and  a  business  involving 
liabOitiefl.  As  I  have  said  before,  I  do  not  see  that 
there  ia  any  diatlnction  between  them.  The  only 
otiier  case  bearing  on  the  point  ia  that  of  In  v  Bhtnd, 
a  dedsion  of  Stirling  J*  There,  referring  to  Onlilns  w, 
VUlins  and  Pickering  v.  Pickerin^t  the  learned  judge 
iaya  ([1393]  2  Gh«,  at  p<  3a8),  ''Even  in  a  caae  where 
the  nile  in  Bowe  v.  Earl  of  Dartmmdh  is  strictly 
applicable^  an  inference^  of  an  intention  to  the  con* 
trary  hu  been  drawn  from  the  terms  of  the  gift 
over/'  and  then  after  citing  a  passage  from  the 
judgment  of  Lord  Cottenham,  L*0.,  in  Pkkering  v. 
Pkkerinfff  he  follows  these  two  cases. 

So  much  for  the  authorities.  I  now  go  to  the  terms 
of  this  particular  wiU,  which  was  evidently  drawn  by 
the  testator  himself,  [His  lordship  reoti  the  will,  and 
con  tinned  :]  Reading  that  will,  what  ought  the  court 
to  infer  from  it  aa  to  what  he  meant.  After  the  gift  of 
all  his  real  and  personal  estate »  he  gives  sooaethiog 
else.  Of  course  that  is  surplusage.  But  for  the  pur- 
pose of  arriving  at  hia  intention  it  is  material*  He 
specifically  saysi  I  give  her  theae  ihares.  That  was  a 
ipecific  gift  to  her  of  his  iotereat  in  these  busineases. 
There  ia  no  truat  for  oonverslon  or  power  to  carry  on 
the  bufrineises.  But  the  inference  I  draw  is  that  the 
testator  intended  that  the  widow  should  enjoy  the 


property  in  sptfie  during  such  time  aa  the  bntrinoiMKH 
should  be  carried  on*  After  that  he  usea  the  laugaafs 
which  was  found  in  CdUns  v,  Collins,  "  and  at  her 
death  all  to  be  divided.*'  Without  laying  too  muctt 
atresa  upon  those  words,  I  can  infer  tha%  he  meuit 
that  during  her  life  nothing  was  to  be  couverted,  and 
at  her  deatb  there  was  to  be  a  diviaion.  From  thii 
will,  therefore,  I  infer  that  there  was  a  specific  giUo( 
his  intereat  in  these  businesses  to  the  widotr,  mi 
also  that  it  was  to  be  unconverted  during  her  widow* 
hood,  because  there  was  to  be  a  division  at  her  daatb. 

I  think,  therefore,  that  the  profits  earned  in  the 
businesses  down  to  1900  belonged  to  the  widow. 

Solicitors,  Pitmnn  d:  SonSf  for  Joseph  Griffiihs^  Nii?- 
castle,     Staffordshire;    Doyh,  DtvoMhirtf  it     Wcoi' 
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Haevey  V,  Teuuo  DiaTaior  Coukoil.  (h.) 

Highway — Boad   of   varf/huj   ttJidth—Eoadiidf  iki^ 
PMic  right — Disuse  no  depHifatian  <^  HgM, 

Although  a  highway  varies  in  width  (U  mmimvi 
hetween  the  fencts^  nevi^rthdesa  the  public  rigH  qfpoam^ 
or  way^  prima  facie,  t^nfsM  f Acre  fee  ^i^idtnce  <o  (At  «»•• 
trmrg*  extends  to  the  lohoh  spacs  hHwetn  the  ftme*^  awJ 
i>  fiot  limiUd  tQ  that  portion  which  may  be  metaUei  or 
kept  in  order  for  the  more  convenieid  use  o/earria^ 
foot  pasH:nger9^ 

Action, 

In  this  action  the  plaintiff  claimed  a  d 
that  no  portion  of  a  particular  plot  of  land  fbnas^ 
part  of  the  highway^  and  that  the  defendants  vat 
not  entitled  to  deposit  upon  thia  portion  of  the  wd 
land  any  road  material  without  the  permteaion  of  tk 
plaint ifi;  and  an  injunction  restraining  the  defendtnlf' 
servants^  &e.,  from  treapoaiing  on  the  said  Imid  €f 
from  demoliihing  the  buildings  thereon. 

The  facts,  as  deposed  to  by  witnesses  in  the  mtm* 
were  as  follows: 

Thehighway  in  question  was  a  main  road  vsftsd 
in  the  County  Council  of  Cornwall,  but  repairahli  hf 
the  defendant  council  under  section  1 1 ,  aub-ieelkffi 
4,  of  the  L^eal  Government  Act,  189S,  It  adjoiasii 
tbe  plaintiff's  estate  called  Trenowth,  in  the  panihaf 
Frobus,  in  the  county  of  Cornwall,  and  fed  froa 
Grampound-road  to  Probua.  There  was  on  ^ 
eastern  aide  of  the  highiv&y,  between  the  metaUsi 
road  and  the  plaintiffs  fence,  a  strip  of  roadaideiTi^ 
to  which  the  plaintiff  daimed  to  be  entitUdi  and  > 
part  of  which  he  proposed  to  inclose, 

lu  18S5  the  then  owner  of  Trenowth,  Mr>  Httdfi 
had  pegged  out  this  atrip,  which  had  hitherto  "biM 
uninclosed  aud  open  to  the  public^  but  the  p«gl  h*^ 
been  removed  by  the  surveyor  to  the  higbwif 
authority. 

In  18S7  a  local  policeman  incloaed  a  portico  of  jfc* 
atrip,  and  for  two  years  cultivated  it  aa  a  gsrdeni  wA 
later  on  Mr.  Hendy's  gameket^per  put  wire  aloog  ti« 
fence,  but  one  McCoafee^  in  October,  1889,  in  a««- 
tion  of  a  public  right,  deatroyed  the  fence,  and  ni 
summoned  by  Mr,  Heody,  was  convicted,  and  fiotd* 

After  1839  the  fence  woa  not  maintained  or  fi- 
paired. 

For  many  years  the  road  authority  had  uN^  i 
portion  of  the  atrip  aa  a  place  to  depoatl  mmUx^  ^ 
road*mendiDg,  and  for  this  the  roadsui^ejor  witfapa^ 
authority  had  agreed  to  pay,  and  had  paid,  aoomiwl 
rent*  This  payment  waa  diaallowed  by  the  fid 
authority. 

(fi.)  Beported  by  Alfred  O.  THaM4B,  Bsq.*  Bai^ 

hster-at-Law. 
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In  ISSG  a  wooden  building  b»d  been  erected  purtlf 
on  thiB  Btiip  and  purtlf  on  wbat  had  been  the  met&IIed 
roftd.  For  tbia  tb^  plaintiff  bad  rooeiT«d  rdnt  and  bud 
i«^^ered  rent  in  tbe  High  Court  for  poiteiaion 
a^inflt  the  ooaapant. 

In  September,  1903 »  the  plaintiff  built  a  wall 
iepamtiog  this  itrip  frooi  the  high  way*  Tbe  defend- 
anti,  the  highway  authority!  caused  a  portion  of  thii 
wall  to  bs  thrown  down. 

The  defendants  j  astifiad  their  aation  on  the  grounds 
of  tha  duties  impoaed  on  them  by  section  2G  of  the 
Looal  GoTerument  Act,  1894»  and  aho  bm  raprdBent*- 
tive  of  the  Comw&Ll  County  Counoil  under  mb-seotion 
4  of  section  11  of  the  Local  GoTernment  Act,  18BS* 

Fooir,  K, C  Etigh€4,  K.U.,  11.  C\  GUn^ and  A.  Bethuue, 
for  th«  plaintiff. — There  are  two  kinds  of  roadside 
wastes,  tnoee  partj  of  highway  and  those  not  parts  of 
hijthway,  and  which  of  tti©  two  any  particular  road- 
ffid^  watte  if  ^  is  always  a  qnattion  of  fact.  Was  the 
piece  dedicated  P  A  dlsttnction  between  itrips  that 
run  with  the  road  and  strips  that  lie  off  the  road  is 
not  sufficient  to  show  dedication,  there  must  be  ahto 
aoceptadon !  Easton  v<  RkhmGnd  Highway  Board,  20 
W.  E.  203,  L*  R,  7  Q.  B.  69.  Although  there  is  a 
presumption  that  the  road  between  the  fences  is  a 
highway,  yet  this  presumption  may  be  upset  on  show^ 
tog  that  the  sides  are  unfit  for  a  highway  :  Euam  v, 
OSkUtf,  LC.  &K  125. 

Tindai  Atkinson^  A.  IVhitaker,  and  Oroifi^ldf  for 
the  defendants — This  piece  of  land  was  open  to  the 
highway  till  l^H3,  and  then  fenced  in.  From  that  time 
ifforta  made  to  inclose  it,  so  that  before  then  it  was  a 
part  of  the  highway*  Where  a  highway  runs  between 
tenoes  there  is  a  presumption  that  the  public  have  a 
right  of  paaaage  07er  the  space  Ijing  between  the 
l«aoet :  Heg.  t.  Electric  Tdf graph  Uo„  2  B.  &  8.  647  ; 
Sieel  V.  Prkk^tt,  2  Btarkie  46a,  469 ;  Gten  on  Highways, 
p.  do*  Nothing  that  has  occurred  since  has  diiplaced 
tbia  presumption.  There  might  be  something  in  tbe 
physioal  state  of  the  piece  of  watte  that  would  pre- 
clude the  presumption  that  the  waste  was  to  be  used 
as  part  of  the  road  :  Ne^ld  v,  H^mlmh  Urban  Cfyuncil, 
81  L.  T,  405,  4«  W,  E.  Dip,  67:  Bulmore  v,  Ktmt 
C^uncii  Couneil  49  W,  E.  459,  [1901]  1  Ch.  873.  In 
tbia  last  case  there  had  beeu  from  time  immemorial 
intarferenoe  by  the  adjoining  landowner  in  the  wavte. 
Two  matten  are  proved  beyond  all  doubt  as  to  dedi- 
Ofttion :  (a)  Exittencs  of  many  aimilar  strips*  one  a 
•tone's  throw  away^  and  {b)  that  the  stable  now 
stands  on  what  was  a  metalled  portion  of  tha  Hgh- 
way» 

Foott,  K^G.t  in  reply. — ^Where  the  hedges  are 
irregular  and  the  distances  between  them  varying, 
tben  the  tendency  is  to  rebut  the  presumption  that  the 
entire  piece  between  the  hedges  is  a  portion  of  the  high- 
way  :  A  iiorney -  (? e nf^a I  v.  B ip h oiphate d  G u ti  no  Co..,  27 
W,  E.  621, 1 1  Oh,  D,  327.  Directly  evidence  is  shown 
to  disturb  the  presumption »  then  the  defendant  mnat 
show  that  the  land  b  used  as  highway:  Belmont  v* 
Ketit  Cmifd^  Council  ,  Xeeld  v*  Htmlon  Urban  Dittfict 
CovimiL  Acquie4C€noe  by  the  road  authority  sinoe 
18S7  throws  the  onui  on  the  defendants  to  prove  it 
WAS  part  of  the  highway. 

Cut*  adv*  vuU, 

June  27,  190a.  —  JoYCH,  J. — 1  do  not  consider  that 
tbe  title  of  the  plaintiff  to  the  soil  of  the  strip  was 
by  any  means  proved.  Indeed  there  is  a  question  as 
ta  whether  his  estate  of  Trenowth,  which  lies  on  tbe 
east  of  tbe  road,  doesi  as  he  contends,  or  does  not, 
tt^tead  '^beyond  hia  fence  so  ai  to  comprise  the  strip ; 
but  b[>th  parties  desire  that  I  should  deterndue  the 
pfincipal  question— namely,  the  nght  (if  &ny]  of  tbe 
public  over  the  roadside  waste. 

In  the  first  place^  as  the  admitted  plan  sbows,  the 


old  fences  on  either  side  of  the  road  are  as  regular 
and  oontinuous  as  one  ever  sees  them,  though  the 
distance  between  them  ni  not  perfectly  uniform. 
Indeed,  thb  is  ieldom,  if  ever,  found  to  be  the  eaie, 
except  where  tbe  land  has  been  fint  inclosed  hx 
recent  years  ;  or  tbe  road  has  ba^in  set  out  of  uniform 
width  by  the  award  of  oomndssiODerSf  or  otherwise 
under  some  Indosure  Act  or  other  statute.  The 
extreme  width  between  the  ancient  fences t  which 
include  therein  both  the  hard  road  and  the  it  rip » 
appears  to  vary  from  thirty  to  forty-three  feet  at  tht 
m^at — by  no  means  an  extraordinary  width  for  a 
DnbUc  highway.  There  is  evidence  to  show  that  the 
hard  road  at  one  time  ran  much  nearer  to  the  fence 
on  the  eastern  side  than  it  do«H  now.  It  is  alto  the 
fact  that  not  long  before  1870  the  metalled  portion  of 
tbe  road  waa  widened  at  the  expense  of  the  strip  aa 
tben  existing  without  any  objection  from  the  then 
owner  of  Trenowth. 

Prior  to  the  year  1885  no  part  of  the  strip  was 
inclosed ,  nor  was  the  use  thereof  by  tbe  public 
obstructed  in  any  manner.  In  my  judgment  the 
ancient  and  present  fenoa  bounding  the  enclosed  land 
on  the  eastern  »de  of  tbe  road  was  put  up  or  con^ 
itruoted  in  reference  to  the  highway,  and  not  as  a 
boundary  between  the  incloaed  land  and  any  pieoe  ol 
nninoloted  waste,  and  the  strip  generally  appears  to 
have  been  actually  used  in  the  same  manner  and  to  as 
great  an  extent  as  roaddde  waites  belonging  to  the 
highway,  but  not  metalled  or  kept  in  repair,  are 
commonly  used.  In  the  caie  of  an  ordinary  high* 
way  running  between  fences,  although  it  may  be  of 
a  varying  and  unequal  width,  the  right  of  pnssage  or 
way  prima  /actV,  and  unless  there  be  evidence  to 
the  contrary  I  extends  to  the  whole  space  between  the 
fences,  and  the  public  are  entitled  to  the  whole  of  it 
as  a  highway^  and  are  not  conEned  to  the  part  which 
may  be  mei  ailed  or  kept  in  order  for  the  more  con- 
venient uat!  of  carriages  or  foot  passengers.  AU  the 
ground  between  the  fences  is  presumabl^f  dedicated 
as  highway  unless  the  nature  of  the  ground  or  other 
circumstano^  rebut  that  presumption  ;  see  Ltsake  on 
Uaes  and  Profits  of  Land,  p.  493.  Upon  this  other- 
wise settlt-d  rule  it  was  auggested  tbat  some  doubt 
had  been  thrown  by  the  reoent  decision  in  N^tdd  v, 
Ifendoit  Urbcm  Council^  but  there  it  was  fonud  as  a 
fact  that  the  ground  in  question  was  formerly  part  of 
the  waste  of  the  manor  and  had  been  so  dealt  witb 
all  along  until  the  occurrences  which  gave  rise  to  the 
action.  That  idone,  in  the  opinion  of  A,  L*  Smith 
and  Yaughan  WilliamB,  LJJ..  rendered  the  general 
doctrine  of  the  cases  inapplicable^  and  the  latter 
judge  expreisly  says:  *'The  presumption  is  that 
pritni  f licit ^  if  there  be  nothing  to  the  oontraryithe 
public  right  of  way  extends  over  the  whole  space  of 
ground  Iwtween  the  fences  on  either  side  of  the  road ; 
3iat  is  to  say  J  that  the  fences  may  primd  facit  be 
taken  to  have  been  originally  put  up  for  the  pur- 
pose of  separating  land  dedicated  as  a  highway  from 
land  not  so  dedicated.'^  The  case  of  the  €ount€9»  of 
Btimore  v.  Kent  Countt/  Coitncil  was  a  decision  on  the 
particular  facts. 

The  supposed  explanation  of  tbe  faet  that  tlie  land 
apparently  dedicated  for  a  highway  is  often  wider 
than  that  now  kept  in  repair  is  to  be  found  in  the 
judgment  of  Aboott,  C,J„  in  Sttd  v,  ^rickeU. 
Macadam's  system  of  road- making  with  broken  stone 
was  not  introduced  at  the  earliest  until  jost  before 
the  end  of  the  eighteenth  c*ninry,  and  as  obBerved  by 
Lord  Tenterden  in  Bex  v.  IVright,  3  B.  &  Aid,  681, 
''  The  space  at  tbe  aides,"  that  is^  of  the  hard  road, 
''is  also  neoessary  to  afford  the  benefit  of  air  and 
sun.  If  trees  and  hedges  might  be  brought  clcse  up 
to  tbe  part  actually  usSd  as  road,  it  could  not  be  kept 
sound  * 
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If  tbif  dispute  had  arisen  and  the  action  had  come 
on  to  be  tried  in  1885,  there  wonld  not,  in  my  opinion* 
have  been  any  evidence  whatever  to  rebnt  the  pre- 
samption  that  all  the  ground  between  the  fences  of 
the  road  at  the  place  in  question  had  been  dedicated 
as  highway.    It  is  an  established  maxim  that  once  a 
hiffhway  always  a  highway.     The   public    cannot 
r^asethefar  rights*    Mere  disuse  of  a  highway  can- 
not deprive  the  public  of  their  rights.    Where  there 
has  once  been  a  highway  no  length  of  time  during 
which  it  may  not  have  been  used  will  preclude  the 
public  from  resuming  the  exercise  of  the  right  to  ufe 
it  if  and  when  they  think  proper.    The  authorities 
for  this  are  to  be  found  in  any  of  the  usual  text- 
books on  the  Law  of  Highways,  and  there  is  a  well- 
known  case  where  some  of  the  encroachments  on  the 
roadside  waste  had  existed  for  more  than  forty  years, 
but  it  was  held  that  no  period  of  modem  enioyment 
was  of  any  avail  to  deprive  the  public  of  the  right 
they  had  once  enjoyed.    Suppose,  then,  that  in  the 
year  1885  the  plaintuTs  predecessor  in  title,  as  owner 
of  the  Trenowth  estate,  had  succeeded  in  inclosing 
the  strip  of  land  now  in  question  in  the  absence  of 
effective  opposition  from  the  then  highway  authority, 
it  appears  to  me  that  even  uninterrupted  possession 
for  the  seventeen  years   before  the  present  dispute 
began  would  not  and  could  not  have  legalised  the 
encroachment.     [His  lordship  then  referred  to  the 
facts  that  had  Ukea  place  subsequent  to  1885,  and 
continued:]     Even  if  the  highway  authority  had 
actually  consented  to  any  obstruction  or  enraoach- 
ment  on  the  strip  as  bemg  part  of  the  highway, 
such   consent  comd  not  legalize   that  which   was 
otherwise  illegal.    The  highway  authoritjr  had  con- 
sented to  the  obstruction  complained  of  la  the  case 
of  Beg.  V.  United  KingcUm  Electric  Telegraph  Co,,  31 
L.  J.  M.  C.  166,  as  also  in  the  well-known  case  of 
Beg.  V.  2Vatn,  31  L.  J.  M.  0.  169,  but  such  consent 
was  held  to  be  whoUy  ineffectual. 

As  I  understand  it,  all  that  the  defendants  have 
done  is  to  cause  to  be  broken  down  a  portion  of  the 
new  fence  in  process  of  erection  by  the  plaintiff. 
This,  I  think,  they  were  entitled  to  d[o  if  such  feoce 
was  an  illegal  encroachment,  as  I  hold  it  to  be,  there 
being  no  sufficient  evidence  to  rebnt  the  presumption 
that  the  whole  of  the  laud  between  the  fences  of  the 
road,  where  the  plaintiff  proposed  to  inclose,  formed 
part  of  the  highway,  and  there  being  nothing  in  the 
dimensions,  shape,  or  character  of  the  ground  to  make 
ihe  presumption  inapplicable.  If  necesiary,  I  hold, 
as  a  matter  of  fact,  that  the  fences  of  the  road  were 
put  up  for  tiie  purposes  of  separating  land  dedicated 
as  a  highway  from  land  not  so  dedicated. 

The  statement  of  daim  also  asks  for  a  declaration 
that  no  portion  of  the  site  of  a  certain  building 
adjoinioff  the  strip  formed  part  of  the  highway. 
This  bimding  is  a  small  wooden  erection  with  a 
corrugated  iron  roof  erected  in  1886  or  1887.  I  find 
as  a  fact  that  the  western  half  of  this  site  stands 
upon  ffround  which  formerljr  was  actually  part  of  the 
metalfod  road.  There  is,  in  my  opinion,  still  lesi 
evidence  to  rebnt  the  legal  presumption,  wldch  I  have 
menticmed,  in  reference  to  this  site  than  in  reference 
to  the  portion  of  the  strip  now  proposed  to  be 
inclosed.  The  possession  of  a  squatter  on  the 
highway  since  1886  cannot  bar  the  public  right  The 
plaintiff's  case  fails  with  respect  to  tbis  as  wdl  as  with 
respect  to  the  attempted  inblosure,  and  theref oro  fails 
altogether,  and  the  action  must  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiff,  Chode,  Kingdon,  &  Ootton, 
for  Ohiloot  dh  Sone,  Truro. 

Solicitors  for  the  defendants,  J.  A.  Bartrum,  for 
B.  Doheil,  Truro. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  > 

and  Kennedy,  J.)       J 


Nov.  6. 


Bbx  v.  Nepsak. 
Ex  parte   JSKKIKS.  (a.) 

Election  law—Begi$tration—Parliament^Lodger  daim 
^Objection  as  to  value  of  lodgings— Evidence^Dif- 
allotpance  of  daim-^Befueal  to  etate  caee^Order  nisi 
for  mBndimxiB'-StcUerneni  of  revising  harriiter  in 
answer  to  order  mn^Statemeni  to  be  made  on  affidavit 
-^Registration  Act,  1843  (6  <fc  7  Vict.  c.  18),  m.  42, 
ed'-Parliamentary  Begiatration  Act,  1878  (41  &  42 
Vid.  c.  26),  ss.  22, 23  ;  s.  28,  sub-sections  10, 11 ;  «.  36, 
37. 

J.  claimed  to  vote  m  an  old  lodger;  it  appeared  in  ihe 
body  of  his  daim  that  As  occupied  as  lodgings  two  un- 
furnished rooms  on  the  top  floor  of  a  house,  for  which 
rooms  he  paid  5s.  64.  weekly,  and  in  the  dedaratioH 
ann&oed  to  the  daim  the  claimant  declared  that  his  lodg- 
ings were  of  the  clear  yearly  valtu,  if  let  unfurnished,  of 
£lO  or  upwards.  The  claim  was  duly  objected  to  on  the 
ground  that  the  lodgings  were  not  of  sufficient  value.  B 
was  proved  that  the  whole  Jiouse  was  only  rated  at  £14, 
and  there  were  also  other  circumstances  in  evidence  hefort 
the  revising  barrister  which  raised,  a  strong  doubt  in  his 
mind  as  to  whether  the  lodgings  were  of  sufficient  value. 
The  revising  barrister  adjourned  the  hearing  to  an  evening 
sitting  of  tJte  court,  and  meanwhile  sent  a  unritten  notice  to 
the  claimant  tJiat  his  daim  would,  or  might  be,  disallowed 
unless  he  produced,  or  caused  to  be  produced,  at  the 
evening  sitting  his  rent-book  or  other  sufficient  evidence 
thai  his  lodgings  were  of  the  requisite  value.  The 
claimant  having  altogether  ignored  this  notice^  tlie  revising 
barrister  disallowed  the  daim,  on  tJte  ground  that  he  was 
not  satisfied  that  the  daimant^s  lodgings  were  of  the 
requisite  value,  and  refused  to  state  a  case.  An  order 
nifli/or  a  mandamus  having  been  obtained  ex  parte. 

Held,  that  the  case  raised  a  question  as  to  the  true  con- 
struction of  sedion  28,  sub-sections  10,  11,  of  ihe 
Parliam^fUary  Begistration  Act,  1878,  and  that  the 
order  nisi  sJiould  be  made  <ibsolute. 

Hdd,  also,  that  as  a  general  rule  a  statement  made  hg 
a  revising  barrister  in  answer  to  an  order  nisi  should  he 
on  affidavit. 

The  observations  of  the  Court  on  this  point  in  In  rs 
Bane,  W.  N.,  1879,  p.  200,  discussed  and  distinguished. 

Order  nisi  for  a  mandamus  calling  upon  therevivng 
barrister  for  the  Parliamentary  Borough  of  Hackney, 
and  one  H.  J.  Bdis,  to  show  cause  why  an  appeal 
should  not  be  entertained  and  a  case  stated  in  the 
matter  of  the  objection  taken  at  the  revisioD  court  bf 
the  said  Bdis  to  the  name  of  the  applicant  iniUam 
Jenkins  being  retained  on  the  old  lodgers'  list  of 
electors  for  the  South  Hackney  Division  of  the  Mid 
Parliamentary  Borough. 

The  reviling  barrister  had  allowed  the  objecticn, 
and  had  expunged  Jenkins'  name  from  the  old  lodgscs* 
list. 

The  ordernisi  was  obtained  on  the  ex  parte  appHca- 
tion  of  Jenkins  and  the  registration  as^nt  who  had 
appeared  on  his  behalf ,  who  made  affidavits  iniriiidi 
they  stated  that  Jenkins  did  in  fact  pay  6s.  6d.  a  wesk 
for  his  lodgings,  and  had  duly  claimed  as  an  old 
lodffer ;  that  his  daim  had  been  objected  to  by  ths 
said  Edis  on  ^e  ground  that  the  lodgings  ooonpied 
by  Jenkins  were  not  of  the  dear  yearly  value, 
if  let  unfurnished,  of  £10  or  upwards  ;  tbht  no 
evidence  was  adduced  in  support  of  the  objeotion 
other  than  the  fact  (which  was  admitted)  that  the 

(a.)  Beported  by  Ebsxinb  Bxid,  Esq.,  Barrister- 
at-Law. 
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wliolii  lioufle,  in  which  Jooldns  gcc^opied  two  rooms 
aa  hifl  lodgiogB^  was  only  rat  ad  at  Jt  14  per  sanum ; 
and  that  tKa  revisiQg  barmter  liad  theraupga  alio  wed 
the  objection,  and  refaaad  to  et&te  a  case, 

UpOQ  being  aer^^ed  with  tha  order  nisi,  the  tainBing 
barrUtari  in  aniwer  thereto,  aubmibted  tQ  the  eonrc  a 
writtan  report  (not  on  aflBdavit),  of  which  the  lollow- 
ing  11  a  lumaiary,  and  from  which  it  appeared  that  the 
matecial  facti  of  the  oaae  were  really  as  f  alio  wis : 

(1)  Previonily  to  the  year  1903  the  party  regiatra- 
tion  agents  ia  South  H^ckaey,  under  an  agreement 
between  the tn selves,  h^  refrained  fratn  taking  any 
ohjeition  on  the  grouad  of  valtie  t^  any  lodger 
clMms;  this  had  been  brought  t^  the  re  vising 
banister's  attention  in  1902,  and  he  had  then  expressed 
his  disapproval  of  iueh  practice  and  intimated  that  it 
ought  not  b»  cwntioued ; 

{2)  In  1903  the  town  clerk,  at  the  request  of  the 
reTisiog  barriater,  preparbd  a  statemeut  m  regard  to 
the  lodger  cbims  made  in  1903^  shotdng  the  rateable 
Tilua  of  the  hontes  in  which  the  lodger  olaimants 
bdg«d,  from  which  tt  appeared  that  3L7  lodger 
ciatma  were  made  in  respect  of  bouses  of  a  rateable 
falue  of  £14  and  ander,  and  that  in  the  case  of  5'd 
houses  whose  rateable  value  ranged  from  £9  to  £20, 
daims  for  two  lodgers  in  eaob  houee  had  been  made  : 

(3j  Oq  the  lith  of  September,  1903,  the  revising 
barrister  made  a  personal  inspection  of  the  larger 
part  of  South  HackDey,  ascompauiei  by  the  borough 
n^gifltratiQn  oMcef]  who  had  known  the  constituency 
for  twenty  years,  and  the  biirrister  then  satisfied  him- 
self that  the  character  of  the  constituf^ncy  was  very 
poor  and  the  houses  very  small,  many  streets  consist^ 
ing  entirely  of  houses  which  were  Utile  better  than 
hovf  Is^  ADd  that  couBeqnently  the  queetioo  whether  or 
not  any  particular  lodgings  Wf*re  worth  £10  a  year 
unftxrtjished  was  extremely  doubtful ; 

(4)  Ada-itreet,  in  which  the  daimaut  Jenkins' 
loctgmgs  were  si  mate,  was  net  ooe  of  the  i  treats 
visited  by  the  barriiter,  but  on  he%riug  of  Jenkins' 
claim  the  borough  registration  officer,  in  answer  to 
a  question  of  the  revising  barrister,  stated  that  Ad«* 
street  was  as  poor  a  str^ei  as  any  which  the  revising 
barrister  had  Inspect^^d : 

(5)  It  was  proved  to  the  smtisfaotion  of  the  revisiog 
barrister  that  the  mteable  value  of  the  whole  house 
S,  Ada>street,  in  which  the  claimant  Jenkins  occupied 
t^-o  rooms  as  his  ludgiogs,  was  only  £14  per  annum, 
which  was  6s.  lees  than  the  amount  of  the  annual 
rent  which  Jenkins  in  his  claim  itated  be  paid  for  his 
lodgbgs: 

(6)  Jeokins'  claim,  together  with  numerous  other 
lodger  claims  to  which  objections  on  the  ground  of 
in^nfficisnt  value  had  been  taken,  wt^re  adjourned  by 
the  revisiog  barrister  from  the  15th  of  September  to 
an  evenmg  sittiog  to  be  held  on  the  18th  of  Septem- 
ber^ the  revising  barrister  then  stating  in  court  that 
if  the  claimants  respectively  satisfied  mm  that  they 
paid  rent  amounting  to  £10  per  anuum,  or  that  their 
respective  lodgings  were  of  the  preicdbed  value,  be 
would  allow  the  claims,  but  that  otherwise  he  would 
aot  allow  them: 

(7)  On  the  15th  of  September  the  revising  barrister 
WM>  sent  to  each  claimant,  includiug  Jenkiusi  the 
loUowing  written  notice:  ''Take  notice  that  your 
daim  to  vote  as  a  lodger  has  been  objected  to  on  the 
ground  that  your  lodgings  are  not  of  the  clear  yearly 
valne  of  £10  if  let  unfuruishedj  your  claim  will  or 
may  be  disallowed  uuless  you  produce,  or  cAnae  to  be 
produced,  to  me  at  the  eveutaig  eittiog  at  my  court 
oommendng  at  a. 30  p.m.  on  Friday,  the  16ch  of  Sep- 
teaiber,  1003,  your  rent-book  or  other  suMdent 
evidence  that  your  said  lodgings  are  of  the  dear 
yeuly  value  of  £10  or  upwards  if  let  unfurnished  *' : 

(8)  At  the  evening  sitting  of  the  oourt  on  the  iSth 


of  September  some  sixty  lodger  claimants  attended* 
and,  by  productioa  of  their  rent- books  or  other 
e video ce,  latisfied  the  barrister  that  they  actually  paid 
the  rent  stated  in  their  claim i  amounting  to  £10  per 
annum  or  upwards ;  a  few  other  claimants  wtio  were 
unable  to  attend  wrote  letters  to  the  same  effect, 
which  the  barrister  aocepted  at  evidfnae,  and  allowed 
the  claim  I  in  all  such  oa^es*  Jenklus,  however,  and 
some  hundreds  of  other  lodger  olaimants  neither 
attended  nor  wrote »  nor  was  any  explanatiou  given 
of  their  absence.  The  revising  barrister  thereupon 
disallowed  the  claim  of  Jankma  and  the  claims  of 
these  others  on  the  ground  that  they  had  respectively 
failed  to  satisfy  him  that  they  occupied  lodgingi  of 
the  necessary  value  : 

(9)  Tbe  registration  agent  who  appeared  on  Jenkmi* 
behalf  thereapon  gave  the  revitiog  barriiter  notice  in 
writing  requ«ating  him  to  state  a  case  by  way  of 
appeal  in  Jeukins^  case : 

(10)  The  revisiog  barrister,  however,  considered 
that,  having  regard  to  the  provisions  of  section  42 
and  65  of  thr}  PiArliameutary  Hagistration  Act,  1843« 
and  to  the  remarks  of  the  Court  of  Appeal  in  Ireland 
in  the  case  of  Harnbridye  v-  Camphdlt  Lawson  s 
Eegistration  Oases,  tS93,  at  p,  34d|  he  ought  not  to 
state  a  case. 

In  paragraph  14  of  his  report  to  the  court,  the 
revising  bjirrister  stated  what  his  course  of  praotioe 
wai  in  the  case  of  disputed  lodger  daims ;  this 
paragraph  was  as  follows  : 

-M4.  I  treat  the  dtiolaration  annexed  to  the  claim 
(but  not  the  claim  itseli)  as  primd  fania  evidence ,  and 
nnlesfi  there  is  evidence  in  support  of  the  objectiou,  t 
allow  the  claim*  If^  however,  the  objector  ie  able  to 
raise  a  reasonable  doubti  I  hold  that  the  primd  facie 
evidence  iu  favour  of  the  qualidca''ion  is  diiplaced, 
and  that  the  claimant  must  atteod  and  prove  his 
claim,  I  have  the  less  difficulty  in  treating  the 
primd  fadt  evidence  as  rebutted  in  South  H<*ckuey 
than  elsewhere,  because  it  U  apparent  on  the  face 
of  the  claims,  and  was  expressly  admitted  by  both 
political  agents  during  the  revision,  that  in  tbe  case 
of  old  and  new  lodgers  alike  the  agents  All  in  all 
peirtiunlars,  includiug  the  amount  of  rent,  in  the  form 
uf  claim  and  deiilaration  before  it  is  sent  to  the 
claimant  for  sigQuture*  The  result  is,  that  the 
evidence  aff^jrded  by  the  declaration  is,  in  my  opinion^ 
highly  unsatisfactory  in  the  majority  of  cages,** 

In  paragraph  31  of  bis  report  the  revising  barrister 
stated  a  further  reason  (in  addition  to  those  stated 
above)  why  he  refused  to  state  a  case.  The  paragraph 
is  as  follows : 

*'  21,  Moreover  I  was  of  opinion  that  by  stating  m 
case  I  should  be  throwing  doubt  upon  the  e?tistenoB 
of  the  power  of  the  revising  barrister  to  require  the 
personal  attendance  of  the  claimant  in  a  case  where 
the  primS/ack  evidence  of  the  claim  is  displaced,  and 
where  there  is  in  addition  reason  to  auspeott  as  I  sus- 
pected, the  prevalence  of  a  wholesale  manufacture  of 
unqualihed  votes*  The  overseers  do  not  exercise  the 
same  superviiion  in  the  case  of  lodger  claim auts  as 
they  exercise  in  the  case  of  other  claimants,  and 
indeed  have  be^n  advised  by  counsel  that  th^y  h*ve  no 
power  to  iuour  any  expeuies  in  investigating  lodger 
claims.  Practically  the  o^ly  check  upon  such  a  maou- 
faoture  as  I  have  indicated,  is  the  power  already 
ri^ferrtd  to  of  the  revising  barrister,  and  I  was  un- 
willing to  disparage  it.  I  tberefofC  declined  to  state 
a  ct*se  unless  directed  to  do  so  by  the  court/* 

The  followiog  was  the  form  of  Jenkins'  claim ;  it 
was  in  accordance  with  statutory  form  prescribed  by 
the  Eegistration  Order,  1895,  **  Form  No*  2." 

**  To  the  Town  Clerk  of  the  Metropolitan  Borough 
of  Hackney* 

*'  I  claim  to  have'  my  name  interted  ai  a  lodg^ir 
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among  the  Parliamentary  electors  for  the  South 
Division  of  the  Parliamentary  Borouffh  of  Hadkney  in 
respect  of  the  qaalifioation  named  bdow : 


Jenkins, 
William 


Description  of  rooms 

ooonpied  and  whether 

furnished  or  not. 

Street  and  No.  (if  any) 

of  house  in  which 

lodginfts  lituate. 

i 
1 

o 

Two   rooms 

8,  Ada- 

58.  6d. 

top  floor  un- 

street 

per 

furnished. 

• 

week 

so. 


James  John 
Fergusson 

(same 
aadress) 


'*  I  hereby  declare  that  I  hayd»  during  the  twelve 
calendar  months  immediately  preoedingr  the  15th  day 
of  July  in  this  year,  oocupied  as  s<Me  tenant  and 
resided  in  the  above-mentioned  lodgings,  and  that 
those  lodgings  tfre  of  a  clear  yearly  value,  if  let  un- 
furnished, of  £10  or  upwards,  and  I  hereby  declare 
that  I  am  on  the  register  of  Parliamentary  electors 
for  the  said  Parliamentary  borough  in  respect  of  t^e 
same  lodgings  as  above  mentioned,  and  I  desire  to 
have  my  name  inserted  in  the  old  lodgers'  list 

'<  Dated  the  20th  day  of  Jnly,  1903. 

«*  (Signed)    William  Jbkkins.'* 

"I,  the  undersigned,  hereby  declare  ttiat  I  have 
witnessed  the  above  signature  of  the  above-named 
William  Jenkins,  at  the  date  stated  above,  and  that  I 
believe  the  above  claim  to  be  correct. 

«•  Dat«d  the  20th  day  of  July,  1903." 

The  name,  residence,  and  caliiug  of  the  person 
who  witnessed  the  claimant's  signature  was  tl^  set 
out. 

Jenkins*  dsim  had  been  duly  objected  to  on  the 
ground  that  his  lodgiugs  were  not  of  the  dear 
yearly  value,  if  let  unfuruished,  of  £10  or  upwards; 
and  the  notice  of  objection  had  been  duly  served  on 
the  20th  of  Angost  upon  Jenkins.  The  other  material 
facts  are  sufficientljr  stated  in  the  above-mentioned 
written  report  submitted  by  the  revising  barrister  to 
the  court. 

The  procedure  as  to  an  appeal  from  a  revising 
barrister  is  governed  by  sections  42  and  65  of  the 
Parliameptary  Begistration  Act,  1843  (6  d  7  Yiot  c. 
18).  Section  42  enacts  that  *'  It  shall  be  lawful  for 
any  person  who  shall  have  made  anydaim  to  have 
his  name  inserted  in  any  list  •  •  •  or  whose  name 
shallhave  been  expunged  from  any  list,  and  who  in 
any  such  case  shall  m  aggrieved  bv  or  dissatisfied 
with  any  decision  of  any  revising  barrister  on  any 
point  of  law  material  to  the  result  of  sudi  case,  either 
by  himself  or  by  some  person  on  his  behalf  to  give  to 
the  revising  barrister  in  court  before  the  rising  of  the 
said  court  on  the  same  day  on  which  such  decisions  shall 
have  been  pronounced,  a  notice  in  writing  that  he  is 
desirous  to  appeal  .  •  .  and  the  said  barrister, 
thereupon,  if  he  thinks  it  reasonable  and  proper  that 
suoh  appeal  should  be  entertained,  shall  sute  in 
writing  the  facts  whioh  according  to  his  judgment 
shall  have  been  established  by  the  evidence  in  the  case, 
and  which  shall  be  material  to  the  matter  in  question 
.  .  .  and  his  decbion  upon  the  point  of  law  in 
question  appealed  against,  and  such  statement  shall 
be  made  as  nearly  as  conveniently  may  be  in  like 
manner  as  is  now  usual  in  stating  any  special  case 
for  the  opinion  of  the  court  upon  anv  decision  of  any 
court  of  quarter  sessions.     •    •    •    " 


Section  65  enacts  as  follows:  *<  No  appeal  or  notice  of 
appeal  .  .  •  shall  be  received  or  allowed  against  any 
decision  of  any  revising  barrister  i^Km  any  questum 
of  fact  only,  or  upon  the  admissibibty  or  effect  of  any 
evidence  or  admission  adduced  or  made  in  any  case  to 
establish  any  matter  of  fact  only.    •    •    .    " 

Section  37  of  the  Parliamentary  and  Mimkipstt 
Begistration  Act,  1878  (41  ft  42  Yiot  o.  26),  proyidas 
that  "  If  any  person  feels  aggrieved  by  a  revinn^ 
barrister  neglecting  or  refusing  to  state  any  case,  be 
may  within  one  month  after  such  neglect  or  refosttl 
apply  to  the  High  Oourtof  Justice  upon  affidavit  of 
the  facts,  for  a  rule  calling  on  tiie  revising  barriater 
...  to  show  cause  why  a  rule  should  not  be 
made  directing  the  appeal  to  be  entertained  and  tbe 
case  to  be  stated,  and  thereupon  the  High  Gourt  or 
any  judge  thereof  •  •  .  may  make  suoh  rule  to 
show  cause  and  make  the  same  absolute,  or  disoharige 
it  ,  •  •  as  seems  just;  and  the  revidng  barciater 
on  being  served  with  any  sudi  rule  absdnto  duJl 
stete  the  case  accordingly.    ..." 

The  following  are  the  other  material  Aoti  suid 
sections  bearins  on  the  present  case : 

As  to  the  loager  frandiise,  section  4  of  the  Bepce- 
sentetion  of  the  People  Act,  1867  (30  ft  31  Vict  o.  102) 
provides:  "Every  man  shall  be  entitled  to  be 
registered  as  a  voter  who  is  qualified  as  follows  (thsit 
is  to  sav),  (2)  As  a  lodffer  has  oocupied  in  the  s&wie 
boroagh  se^Muratdy  and  as  sde  tenant  for  the  twelre 
months  preceding  the  15th  day  of  July  in  any  yasir 
the  same  lodgings,  such  lodginss  being  ...  of 
a  dear  yearly  vdue,  if  let  unfnmishM,  of  £10  or 
upwards.** 

Section  22  of  the  Parliamentary  and  MuniotMl 
Registration  Act,  1878  (41  ft  42  Vict,  c  26),  proviOea 
that  **  where  a  person  is  entered  in  resp|ect  of  lodii^* 
ings  on  the  register  of  voters  for  the  time  bein^  in 
foroe,  and  desires  to  be  entered  in  the  next  register  in 
respect  of  the  same  lodgmgs.  he  may  cUim  to  be  eo 
registered  by  sending  notice  of  his  claim  to  the  over- 
seers on  or  before  the  25th  of  July  ** ;  and  the  over- 
seers are  by  th«t  section  directed  to  publish  lista  of  ell 
persons  so  claiming ;  and  such  lists  "  shall  for  the 
purposes  of  the  Beristration  AoU  be  deemed  to  be 
lists  of  voters,  and  we  provisions  of  the  Begistratiosi 
Acts  as  to  objections  shall  apply  to  suoh  lists." 

Section  23  of  the  same  Act  enacts  as  followa: 
**  In  the  case  of  a  person  daiming  to  vote  as  a  lodger, 
the  declaration  annexed  to  his  notice  of  daim  dieU, 
for  tiie  purposes  of  revision,  be  primd/aeie  evidenoa 
of  his  qualinoation." 

Section  28  of  the  same  Act  enacte  as  f(Jlowa: 
**  A  revising  barrister  shall  with  reroect  to  the 
of  voters  perform  the  duties  and  have  the  po^ 
following :  •  .  •  (9)  Sul^eot  as  herstn  and  other- 
wise by  law  provided,  the  revisfaig  barrister  diell 
retain  the  name  of  every  person  not  objected  to,  end 
also  of  every  person  objected  to,  unlen  the  objeotor 
appears  by  mmidf,  or  by  some  person  on  bia 
behalf,  in  support  of  his  objection.  (10)  If  tbe 
objector  so  appears,  the  revising  barrister  shall  requne 
him  ...  to  prove  that  he  gave  the  notioe  of 
objection  required  by  law  to  be  given  by  him,  and  to 
give  primd  facie  proof  of  the  ground  of  objection,  asiid 
for  th«t  purpose  may  himsdf  examine,  and  allow  tba 
objeotor  to  examine,  the  overseers  or  any  other  psteon 
on  oath  touohmg  the  alleged  ground  of  objection, 
and  unless  such  proof  is  given  to  his  satisfaotioa  shell, 
subject  as  herein  and  otherwise  by  law  provided, 
retain  the  name  of  the  person  objected  to.  Tlie^rtaiJ 
facie  proof  shall  be  deemed  to  be  given  by  the  objector 
if  it  is  shown  to  the  satisfaction  of  the  letising 
barrister  bv  evidenoe,  repute,  or  otherwise  that  thora 
is  reasonable  ground  for  bdieving  that  the  objaotion 
is'wdl  founded,  and  that,  by  reason  of  the 
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objeotdd  to  liot  being  present  far  escataiuationi  or  for 
some  otber  reaaoD,  th^  objeotor  la  prevented  frood 
diacorermg  or  proriBe  the  tmtb  reapeoting  the 
entry  objected  to.  (11)  If  inch  proof  U  ^ven 
by  th«  objector  as  hereiu  preacnbed,  or  if  the  objec- 
tion  ifl  by  ovexneera^  then  nnless  the  person  object^  to 
appeari  by  himielf  or  by  aome  peraon  on  his  behalf^ 
nud  proveA  that  he  wan  entitled  on  the  i5tti  day  of 
July  then  oe:^t  preceding  to  have  Ms  name  inserted 
in  the  ttat  in  respeot  of  the  qualtfioation  deauribed  in 
inch  lift,  the  rinsing  bairiater  ahall  ez:pung€s  the  name 
ol  the  panon  objected  to«'' 

NoF.  ^.^Satton,  for  the  reviiiDg  barrister,  ihowed 
oauM  agauut  the  aider  nuL — The  a£& davits  on  which 
the  order  nisi,  waa  obtained  do  not  atate  the  facta 
fnlty  or  aceariitely.  The  true  facta  are  stated  in  the 
written  report  which  the  reviaing  harriater  has  aub- 
mittod^  to  the  court,  [Lord  ALVEE5T0NE,  KC.J.— 
Why  18  Uie  report  not  made  in  the  form  of  an 
ft^Oirnt  P]  Tlie  leTiaing  barriater  considered  that, 
harag  regard  to  the  obaetTationa  of  the  ooart  in  In 
ft  Bang,  Weekly  Notes  (1879),  p,  200,  he  ought  to 
make  his  report  in  the  form  of  a  written  statement 
not  veriEed  on  oath.  [Ebnkedy,  J. — In  Bog  era  on 
EegiAtratioQ  (16th  ed^i  ftt  p.  340,  it  is  stated  that 
Qtovv,  J.,  in  Ifl  re  Sale^  Saint* s  Begiatration  Oases 
(2cid  ed.)*  P'^  443,  ia  reported  to  have  said  that  the 
obaerrations  In  In  re  Bant  were  not  to  be  understood 
as  applying  to  all  oases,  but  had  referenoe  only  to 
the  partietiiar  oirciiinstancea  of  that  caae  i  and  ia  the 
subaequent  oaae  of  Rtg,  v*  Soden  {ByktU  taae)^  45  W.  E* 
234,  bmith'i  Eeglstration  Caaea  (1B96),  p,  115,  there 
was  ao  affidavit  made  by  the  revising  harriater*]  The 
rmmng  barrister  ia  quite  prepared  to  make  his  state- 
mtnt  ia  the  form  of  an  affidavit  if  the  ooart  tbmka  it 
proper  to  do  ao»  [Ltww  Thomas. — I  take  no  objec- 
tion to  the  barrister's  report  not  being  in  the  form  of 
an  affidavit.]  [Lord  iXYEESTOSE,  L,OJ,— I  think 
it  better  that  m  luiure  the  barriat^r'a  atatement 
ahonld  be  made  by  affidavit,  though^  of  conrae^ 
there  may  ba  oases  in  which  the  matter  cannot  be 
pat  on  affidavit.]  The  question  of  yearly  value  i<  a 
^Qeation  of  fact.  Tne  barriater  had  before  him,  od 
tliB  one  side,  the  statemeot  in  thedeclaratioa  aanexed 
to  tJie  lodger  claim  that  the  lodgioga  were  of  the 
clear  yearly  value,  if  let  nnfurnlihed,  of  £10  or 
upw&rda,  and  that  statement  was,  no  doubt,  by 
virtue  of  section  23  of  the  Act  of  lS78t  prtWJ  fack 
evidence  o I  value;  on  the  other  hand,  he  had  before 
him  the  foUowing  facta— namely,  that  the  rateable 
value  of  the  whole  house  waa  only  £14,  that  the 
class  of  houses  in  this  street  waa  m  poor  as  any  he 
had  inspected  personally,  that  in  former  years  no 
objection  had  been  taken  to  lodger  claims  on  the 
ground  of  value,  and  that  the  claimaot  had  igoored 
the  written  notice  which  the  barriater  sent  hioi  oa  the 
l&tb  of  S^^ptember.  It  waa  therefore  a  question  of 
the  balance  of  evidence  aa  to  a  matter  of  fact— viz*, 
the  value  of  the  lodgings — and  coniequeDtly,  haviug 
regard  to  section  6^  of  the  Act  of  1343,  the  barrister's 
deciDion  waa  not  a  matter  of  appeal.  The  evidence  aa 
to  the  rateable  value  of  the  whole  houae  waa  an 
important^  although  not  a  coucluaive,  element^  and 
tlw  fact  of  the  claimant*  B  ignoring  the  notice  wss 
Abo  materifld.  The  Scotch  oases  of  Andrews  v. 
ArtMtrvng,  (1897)  25  Eettie  93;  Stirling  v,  FkkheTt 
nH9a)  23  Eettie  120  j  and  Ramiikfn  v.  Ftrguson, 
(ISO 7)  25  fiettie  94,  cover  the  pr«seiit  caae,  and  also 
ahow  that  no  appeal  liea  in  auch  a  case*  Kdlie  v» 
Little,  (1897)  24  Eettie  379,  ia  also  an  authority 
•bowing  that  the  rateable  value  of  the  bouse  is  an 
element — ^though  not  ^  conoluiive  one — on  the 
questiOD  ol  value,  aod  that  caae  was  followed  in 
Ff^nn-*    (me,    {IBdB)    Lawson'a    Eeglstration    C&sea 


1894^1900,  at  p.  287.  ILewis  Tkomai.^l^  ahall 
rely  on  Flf/nn^a  ecu  e  as  a  atrong  authority  in  my 
favour.]  The  c*se  of  Nuth  v.  TampHnj  8  Q.  B.  D. 
255,  which  has  been  relied  by  Che  claimaut,  haa  no 
application  here ;  it  only  decided  that  aectiou  23  of 
the  Act  of  1878  applied  to  new  lodger  aa  well  aa  to 
old  lodger  olaime.  I  rely  on  the  concluding  porttoa 
of  a ub' section  10  of  seotion  2S  of  the  Act  of  187S. 

Leiois  ThoTnas,  for  JenkinJ»  in  support  of  the  order 
nisu — The  report  of  the  revisiag  b Krister  discloiea 
no  MUgle  fact  which  is  evidence,  apart  from  the 
statutory  declaration  which  the  claimant  had  made  aa 
to  the  value  of  bia  lodgings.  Tne  claimant  was 
entitled  to  ignore  the  written  notice  sent  by  the 
revising  barri^tsr  on  the  I5ch  of  September,  which 
was  sent  out  iQ  fact  before  he  held  any  court  at  all, 
and  before  the  caie  had  been  gone  into  at  all.  The 
revising  barrister  had  no  right  or  authority  to  send 
any  such  Botice  to  the  claimaut  saying  "your  name 
will  or  may  be  struck  off  unless  yon  come  here  with 
some  specified  form  of  evidenoe,  such  as  your  rent* 
book/'  [Lord  ALTER3TONE,  L/G.  J.— Are  you  satisfied, 
Mr,  Thomas,  to  take  this  reporc  of  the  barriiter  aa  the 
statement  of  a  special  case  F]  I  must  take  what  the 
revising  barrister  aaya  are  the  faotSt  [He  was 
stopped.] 

Lord  ALVKRaToxE,  L.Q.J, — I  am  not  quite  cleat 
whether  there  ia  not  a  point  of  law  involved  heie  with 
regard  to  the  nature  ol  the  evideuce^  which,  aa  it 
appears  from  his  report,  the  barrister  waa  acting 
upon.  My  brother  Kennedy  and  I  both  think  that 
there  ia  quite  aufficient  evidence  to  have  the  case 
ratsedp  We  will  treat  the  report  of  the  rcviamg 
barriater  ai  the  atayement  of  a  special  caie,  and  w« 
make  the  rule  nisi  absolute*  The  revismg  barrister, 
however,  can  add  anything  further  to  the  report  li  he 
wishes  to  do  so ;  and  the  report  so  altered  will  be 
treated  as  a  special  case. 

Order  niii  made  abiolute. 

Solicitors  for  the  applicant,  RuMeU^  Cooht  t£  Co. 

Solioitora  igi  the  reapondent,  Th«  SoHd^r  io  Hit 
Trmmr^j* 


(Lord  Atverstoue,  L.G.J. ,  and  |    Nov,  16;  Dec.  21. 
Kennedy  and  Darling,  JJ,}     ) 

JEKK1N3   V,   0HOCOTT.   (a.) 

Ehdion  law— Rfig istratii/^t —Pa rl iarnenttirif  fra n ch  lae — 
Lodger  claim  — Obje€ti{>fi>  a*  to  value — Evid^ncti  pro 
and  oon — Muiaing  bam'aier — ■w/urisdietion^^ Registrar 
Uon  ^d,  1843  {6  tt  7  Vkt  c  18),  as.  42,  65— fiepre- 
aentation  of  the  Feopk  Act,  1967  (30  i£^  31  VicU  e, 
102),  t.  4,  tub'»ecti(yn  2^FarliamBnUiry  Btigistrttiion 
Act,  1878(41  ct  42  Vict.  c.  26),  is.  22,  23;  s.  28,  su5 
atcthna  10,  11  ;  «.  36* 

A  reviaing  harriater  has  no  Jttriidictiiin  to  mak^  the 
aihwaiice  a/  a  lodger  claimant  a  iJoie  dependent  upon  the 
daimiAuVa  compliancie  wUh  a  requirement  that  he  shali 
attend  fteraonalli/ ;  the  only  way  in  which  a  lodger 
daimani*$  peraunal  attendance  can  be  refjnircd  is  bt/ 
mtaim  of  a  summons  under  at'ctiou  36  of  the  Raginiration 
AcU  1878. 

8edion  28  o/  th^  Eegtatratim  Act,  1878,  dots  mt 
(ibaoltddg  canjine  tlie  right  of  a  rtmsing  barriat&r  fa  dis- 
alkt  tf  a  Imlgtr  datm  to  the  case  of  attc/i  primi  facie 
pfitf/iif  the  ground  qf</bjtctton  b^ing  given  as  is  described 
in  aub-stction  10  t/  t/wft  section ;  that  sub-stctton  deala 

(a.)  Reported  by  Bssicnm  Rbid,  Esq.,  Barriitfif- 

at-Law, 
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anJ^  wUh  one  apecial  method  of  etUibli$h%ng  a  primi 
f  AOie  coie  aaaiiut  the  daim  ;  and^  therefore^  even  aUhough 
the  objector  $  cctee  doea  not  aaJtiefy  Bub-eection  10,  it  may 
itiU  coneUt  of  evidence  againet  tJie  lodger*8  daim,  which 
the  revising  barrister  is  entitled  to  weigh  and  ought  to 
give  effect  to  by  allowing  the  objection,  %f  he  thinks  that 
the  weight  of  such  evidence  is  suffiderU  to  outweigh  the 
evidence  of  the  lodger^s  declaration  (which  by  section  23 
of  the  Act  of  1878  is  couBtittUed  pricDli  faoie  evidence  of 
the  qualification)  and  any  other  evidence  confirmatory  of 
the  declaration  which  the  claimant  may  think  proper  to 
adduce.  As  to  the  weight  and  effect  of  such  evidence  pro 
and  con»  the  revising  barrister  is  the  constituted  judge, 
and  no  appeal  lies  from  his  decision. 

Tide  WAS  an  appeal  from  fhe  deoiflioii  of  the 
reirinng  barrister  for  the  Parliamentary  Borough  of 
Httokaey,  whereby  he  disallowed  the  clum  of  the 
appellant  Wiiliam  Jenkins  to  be  re|;istered  as  an  old 
lodger  for  the  South  H«okney  Division  of  the  Parlia- 
mentary Borough  of  Haokney. 

The  facts  of  the  case  are  fully  stated  in  Bex  v. 
Nepean,  ante,  p.  264,  and  the  imtten  report  sub- 
mitted to  the  court  by  the  revising  barrister  in  that 
case  was,  by  the  direction  of  the  court,  taken  to  be 
the  case  stated,  together  with  anything  further  the 
revising  barrister  might  add  to  the  report  The 
revising  barrister  added  a  further  paragraph  by  way 
of  amplification  to  paragraph  14  of  his  report,  set 
out  in  Bex  v.  Nepean. 

<*  14a.  Tne  question  *'  (as  to  the  course  of  practice 
adopted  by  the  barrister  in  the  case  of  cusputed 
lodger  dalois)  "  is  generaUjr  railed  by  the  objector 
tendering  hearsay  evidence  in  support  of  his  objec- 
tion* For  example,  the  objector  says :  *  The  claimant 
does  not  occupy  solely,  but  jointly  with  his  brother ; 
I  have  seen  Ms  brother,  who  says  so ' ;  or  again,  '  He 
does  not  pay  four  shiUiogs  a  week,  but  only  three 
shillings ;  his  landlord  told  me  so.'  In  all  such  cases 
I  hold  tuat  the  caie  of  Dalgleish  v.  Dodds,  IISH)  22 
Beteie  198,  prndudes  me  f  com  disallowing  the  claim 
on  hearsay  evidence ;  but  I  think  I  am  justified  in 
saymg  that  the  claimant  must  attend  and  prove  his 
daicn.  I  therefore  adjourn  the  matter  to  the  evenmg 
sitting,  giviog  the  claimant  notice,  as  in  the  case 
under  appeal,  or  summoning  him  to  attend,  pursuant 
to  section  36  of  the  Begistration  Act,  1878.  in  most 
cases  isauing  a  notice  rather  than  a  summons,  as 
being  less  oppressive.  Bub-sections  10  and  11  of 
section  28  of  the  same  Act  seem  to  render  the  giving 
of  notice  unnecessary,  but  I  consider  it  fairer  to  give 
it." 

Kor.  16.— The  appeal  came  on  for  hearing  on  tftus 
date  before  a  Divisional  Court  (Lord  Alysbstoitb, 
L.O.J.,  and  Keskkdy  and  Dabldtg,  JJ.). 

Bobson,  K.C.,  and  Lewis  Thomas,  for  the  appellant 
Jenkins.— The  point  of  law  arising  in  this  case  is, 
what  is  the  true  construction  and  effect  of  that  part 
of  sub-section  10  of  section  28  of  the  Begistration 
Act,  1878,  which  enacts  that  "  i\i»primd  facie  proof 
shall  be  deemed  to  be  given  by  the  objector  if  it  is 
shown  to  the  satisfaotion  of  the  revismg  barrister  by 
evidence,  repute,  or  otherwise  that  thnre  is  reason- 
able ground  for  believing  that  the  objection  is  well 
founded,  and"— (I  empliasise  the  conjuoction  '*  and") 
— "th«t  by  reason  of  the  person  objected  to  not 
being  present  for  examination,  or  for  some  other 
reason,  the  objector  is  prevented  from  discovering  or 
proving  the  truth  respectiog  the  entry  objected  to." 
The  revising  barrister  has  given  too  wide  a  construc- 
tion to  that  paragraph ;  he  seems  to  think  it  is  applic- 
able to  all  cases.  But  it  only  applies  where  two  facts 
are  found  to  co-exist— naoieiy,  first,  where  the  objec- 
tor is  prevented  by  reason  of  the  absence  of  the 


claimant  from  discovering  or  proving  the  truth  of  hn 
objection;  and,  secondly,  in  addition  to  that,  that  the 
revisiniC  barrister  is  satisfied  by  evidence,  repute,  or 
otherwise  that  the  objection  is  well  foundel    Tds 
revising  barrister  has  not  found  as  a  fact— and  could 
not  so  find— ihat  the  objector  in  this  case  was  pre- 
vented, bv  reason  of  the  absence  of  the  dsiinaiit, 
from  proving  the  truth  of  his  objection  in  the  ordinary 
form ;  he  has  found  that  he  was  satisfied  "  by  evidenoe, 
repute,  or  otherwise"  that  the  objection  wai  wall 
founded ;  but  we  submit  that  those  words  ia  the 
sub-section  only  apply  to  a  case  where  the  objftotor 
is  prevented,  by  the  claimant's  non-attendance,  from 
bemg  able  to  discover  or  prove  the  ground  of  hit 
objection.    The  objector  could  have  asked  the  dahn- 
ant's  landlord  (whose  name  and  address  appears,  ai  it 
was  bound  to  appear,  on  the  daim)  as  to  whether  the 
claimant  did  in  Mct  pay  58.  6d.  a  week  rent ;  or  he 
could  have  applied  to  the  barrister  to  issue  a  summoni 
either  to  the  claimant  or  his  landlord  to  attend,  bat 
he  took  no  steps  whatever  to  try  and  prove  his  objeo- 
tion.    Under  section  36  of  the  Begistration  Act,  1876, 
the  barrister  has  power  to  issue  a  summons  to  any 
person  to  attend,  under  pain  of  a  fine.    Sectioa  23 
of  the  Act  of  1878  enacts  that  the  declaration  annexed 
to  the  lodgers*  claim  shall  be  primd  fade  evidence  o! 
his  qualification.    The  barrister  states  in  paragrqih 
14  of  hit  report  that  if  the  objector  was  able  to  raue 
a  reasonable  doubt,  he   (the  banister)  would  hold 
tiiat  the  primd  facie  evidence  in  favour  of  the  quali- 
fication was  displaced,  and  that  the  claimant  should 
attend  and  prove  his  daim ;  and  in  paragri^h  21 
the  reviling  barrister  states  that  one  of  the  reaeoni 
why  he  refused  to  state  a  case  was.  lest  he  should  be 
throwing  doubt  upon  the  existence  of  the  power  of 
the  revising  barrister  to  require  the  personal  attend- 
ance of  the  claimant  in  a  case  where  the  pnW 
facie  evidence  of  the  daim  was  diiplaoed.     That, 
we  submit,  was  a   wholly  wrong   procedure;   the 
barrister  had  no  right  to  make  the  personal  attend* 
ance  of  a   lodger  daimant   a  oooaition  precedent 
to  the  allowauce  of   the  claim  simply  because  the 
barrister  had  a  reasonable  doubt  in  his  mind  si 
to  the  validity  of  the  daim ;    he  should  also  be 
satisfied  and  find  as  a  fact  that  by  reason  of  the  non* 
attendance  of  tbe  claimant  the  objector  was  prevented 
from  discovering  or  proving  the  truth  of  the  objse- 
tion.    Though  the  claimant  Jenkins  did  not  attend 
personally  to  prove  his  daim,  yet  he  was  represented 
Sy  the  registration  agent,  who  was  present  for  tiiat 
purpose.     There   was   no  evidence  at  all  that  tiie 
obieotor  was  prevented  from  proving  the  truth  of  hii 
objection  by  reason  of  the  non-attendance  of  Jenkmi. 
The  statute^  provision  making  the  dedaratioo  ^mi 
facie  evidence  would  be  absolutdy  worthless  if  it  can 
be  displaced— not  by  rebutting  evidence  in  the  legal 
sense   of   evidence — but   by   repute   or   otherwne. 
[Kennedy,  J.— As  I  reiad  the  clause  in  sub-section 
10,  the  words  "if  the  barrister  is  satisfied  bTevideoos, 
repute,  or  otherwise  "  apply  to  both  branches  of  ^ 
dause— namely,  to  there  oeuig  reasonable  ground  for 
believing  that  the  objection  is  well  founded,  and  also 
to  the  barrister  being  satisfied  that  bv  reason  of  the 
non-attendance  of  the  person  objected  to  or  for  some 
other  reason,  the  objector  is  prevented  from  disoover- 
iog  the  truth.]    FlynrCs  ease.  Weekly  Notes,  1900,  at 
p.  230,  is  a  distinct  authority,  that  altbough  tiie 
rateable  value  of  the  house  is  of  some  importance 
when  tiie  general  question  is  being  considered,  yet 
standing  alone  and  unrebutted,  it  is  not  primA  fotk 
proof  ox  an  objection  as  to  value.    The  evidence  on 
which   the   revising   barrister   acted  here  was  noj 
evidence  constituting  |nn77ul/aae  proof  of  the  ^proosd 
of  the  objection ;  it  was  merdy  a  relevant  cuous* 
stance,  but  was  not  sufficient  to  displace  the  statutory 
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liHKnra  v*  Gecktott, 


KOH  QOUST, 


OTidaoce   supplkd   by   the    cUimaiit'i 


jtrimd  facie 

Stitton,  for  the  reapond&Mt^-The  ttatutory  form  of 
daokratJoa  of  s  lodfijer  ctfttmant  only  deoUrei  that 
hU  lodgingfa  are  of  the  yearly  value,  if  let  unf [imiiked, 
of  £10  or  upwards ;  the  declamtion  doe*  not  purport 
to  deolare  that  all  the  particoUf e  io  the  form  of  the 
daim — lach  as  the  rent  paid  for   the  lodginga — *re 
correct,  ^  Thoie  particalar*  are  often  filled  in  by  the 
regiit^tion  a^^nta  before  the  claim  is  signed  by  the 
d&imaat.     The  re  riling  barriat«r  haa  foond  that  the 
olaimant  Jonkini  failed  to  latidy  him  that  Jeakina' 
lodgingH  were  of  the  pretoribed  yalu"* ;  and  the  only 
qneition  for  thii  court  is  whether  the  barrister  had 
any  evideooe  before  him  to  juitify  that  finding.    The 
eridonc«    whioh    the    barrister    had    before    him   is 
fdUy    fft&ted    in    his    report.      [Lord    AiTEESTOira, 
L-UJ* — ^The    reviling    bards^er    hai    not    expreaaly 
found  that   he   was    saUifit'd   by    evideaoe,    repute, 
or    other vite    that     the    objector    was    prevented 
irooa  dUoovfriog  or  proving  the  truth  r«»peuting  the 
eotry  by  the  non- attendance  of  the  olatmant>]     Ha 
hii  not  expreialy  so  found,  but  inferentially  hp  has* 
At    to    the    ca^eSi     the    8ootch    c%^'^—Andrewi   v, 
Armttrong,  (1S97)  25  Eetrie   95;    HamiUmi  t.   Fer- 
fm^n,  25  Eeitie  94  ;  and  Stirlinff  v,  FUtcher,  (1895)  32 
Betde    120 — are  important    ae    to    the    effect    of  a 
oi«iin%nt   ignorin«r  altogether  a  notice  to  attend »  or 
giving  no  explanation  on  the  questioa  of  value ;  the 
effeot  being  th^t  soch  condatjt  on  the  part  of  the 
claimant    is    an    admigeton  of    the   want   of    value, 
If   the   claimant    Jenkina     wai     himoelf   unable    to 
attend  the  evening  aittiog  of  the  coart  on  the  I8tti  of 
8e^t9mber,  he  cauld  at  leait  have  got  his  landlord  to 
wtitm  to  confirm  the  statement  m  to  the  rent  paid,  or 
hmv^  given  hii  rent-book  to  the  registration  ag*iat  to 
pirodnoe  to  the  conrt     The  barrisbec  wa^  eatitled  to 
take  theti  circa mstaucet  into  oonsi deration  iu  arriving 
at  his  dediion.      If  there  i^as  (aa  I  submit  there  was 
in  this  case)  any  evid**nce  before  the  barrister  which 
would  entitle  hiiu  to  aav  ai  a  quevtion  of  faot :  **  I 
am  not  satijd^  that  the  claimant't  lolgiags  are  of 
the  dearly  yearly  value  of  £10  nnfumished/'  then, 
having  regard  t^  section  65  of  the  Reifiatration  Act, 
IS43,  there  can  be  no  appeal  from  his  decision, 

Mohson,  KM.,  in  reply, --The  lodger' a  declaration 
ii  intended  to  be  the  sabstitute  lor  attenddnoe,  and 
the  otaim  has  to  be  in  a  statutory  form  setting  out  lull 
particulars  as  to  the  lodgings,  the  amount  of  rent 
paid,  and  the  nauie  and  address  of  the  landlord  :  fall 
means  of  ioforniatinQ  are  therefore  given  by  the  claim 
to  the  objector.  The  only  condition  undtr  which  a 
lodger  claim *nfc  can  be  called  oa  to  atti*nd  is  where 
the  objecttir  has  given  primdfatiie  proof  of  the  ohj'ec- 
^mm  and  is  prevented  from  discovering  the  truth  by 
tbfl  absence  of  the  olaimanf,  or  otherwise. 

.S'«4tofi    further    cited  Ntilton    ▼•    Brj/ui^  Lawson 


)  lodgiogs)  **  tt&primd  fm ,„  __. 

al  the  qualifioiition  would  have  been  diipUced^  and 
th«  claimant  would  have  to  come  np  and  show  that 
be  gave  good  ooniideration/' 

Cur,  adv*  vulL 

Boc.  2L— The  judgment  of  the  court  was  delivered 
hj 

KemrEDY,  J,— The  material  facta  appearing  in 
the  special  case  are  theae :  The  olaimaot  duly  sent  in 
bis  deolaration  amiexed  to  his  statement  of  claim* 
This  was,  under   the  Parliamentary  and  Mnnicipal 

Eegistfation  Act,   1S78  (41  &  42  Yiot,  c.  26).  s*  23,     ^ ,_, ^,   _   „^_ ^ 

prima  fack^mdmoB  of  his  qualification.  The  claimant  l^  effect  of  any  evidence^  or  adnusflion  adduced  or  made 


was  objected  to  on  the  ground  that  the  lodgings  ware 
of  insafficient  Talue.     The  South  Haakney  list  camo 
on  for  revision  in  the  Eogistration  Oourt  on  the  I5cli 
of  September*    Before  that  d«te  the  revialng  barrister 
had  iu*de  a  personal  inspection  of  the  larger  p*rt  of 
South  Hackney  with  the  b^rongh  r<*  gist  ration  officer, 
who  ht^  known  the  oon8titnenc7  f L>r  twenty  jeara. 
Se  satiafi^d  himself,  he  states,  that  the  character  of 
the  conatituenay  was  very  poor  and  the  houses  very 
sm-ill,   many  streets    oonaiiting    entirely  of    bouaea 
wbich  were  little  better  than  hovels,  and  that  con- 
aequently  the  question  whether  or  not  any  partioular 
lodgings  were  worth  £10  a  year  unfurniflhed  was  an 
extremely  doubtful  one.     Upon  the  cilaim  of  Jenkins 
being  opposed  by  the  Oonaerrative  agent,  the  registra- 
tion officer,  in  answer  to  a  question  of  the  revising 
barrister,  stated  that  Ada- street  (the  atrest  in  which 
Jenkins'  lodgings  waa  situate)  was  as  poor  a  street  as 
any  which  the  reviling  barrister  had  inspected ;  and 
it   was  proved  to  the    aati*factian  of    the  revJaiog 
barrister  that  the  rateitble  value  of  the  whole  house 
in   which  Jerikins  lodged  wai  only  £14  per  annum, 
that  is,  6s,  lees  than  the  amount  of  the  r#nt  which 
Jenkins  in  his  claim  stated  to  have  been  paid  by  him 
lor  the  lodgings  on  which  hit  title  to  be  a  voter 
depended.      The  town  clerk,   at  the  request   of  the 
reviaing  barriater,  bad  prepared  a  statement  in  regard 
to  lodger  olaimanta  considered  in  rMlation  to  the  rate^ 
able  value  of  the  bonnes  iu  which  they  lodged,  and 
ttiis  w^  also  put  in  evideace*     The  statement  appears 
in  the  ached nle  to  the  case*     The  rnlerant  point  in 
it  appt^atfl  to  be  that  no  less  than  317  lodg-tr  claims 
wer-i  like  that  of  Jenkins  in  respect  of  lodgings  in 
houaea  of  a  rateable  value  of,  or  less  thaa  £14  per 
annum,  and   that  in  the  case  of  fifty -three  claims 
tbere  were  instancea   of    two    lodgers    claiming    in 
re-ipect  of  houses  whose  rateable  value  ranged  from 
£9  to  £20^      Toe  revising  b^^rrieier  knew  from  the 
statement  of  the  party  agente  in  the  previous  year 
tbat  they  had   by   agreem^^nt   then   abstained  from 
opposition    on    the    ground     of    value    to     lodger 
claims.     In  the  present  year  objeotiou  waa  made  by 
the  Conaervative  aifent  in  numerous  cases   on  the 
gronnd  of  insuffioiency  of  value  and  to  the  claim  of 
Jenkins    amongst    othflra.      The    reviaiog    barrister 
ordered  all  theae  cases  of  objection  to  stand  over  until 
the  eveuiog  sitting  of  the  1 8th  of  S-'ptember,  stating 
in  court  that  if  the  olaiaiants  respectively  ^atisfted 
him   that   they  paid   rent    amountt<»g    to    £10  per 
annum,  or  that  their  reapeotiv4  lodgings  were  of  the 
prescribed  valu#,  he  would  allow  the  ctaims,  but  that 
otherwise  he  would  not  allow  tbem     He  alto  gave  to 
each  claimant  a  not'ce  in  writing,  which »  in  the  case 
of  Jenkins,  ran  thus:  '*  To  Mr.  William  Ji^nkiua,  of 
8,  Ada-stfeet,  N.E.     Take  notice  that  your  claim  to 
vote  as  a  lodger  has  been  objected  to  on  the  ground 
that  your  lodgings  are  not  of  the  clear  yearly  value 
of  £10,  if  let  unfurnished.     Your  claim  will,  or  may^ 
be  diaaltoved  unless   you  produce^  or   cause  to  be 
produced,  to  me,  at  the  evening  sitting  of  my  court, 
commencing  at  6.30  p*m,,  on   Friday,  the   18th  of 
September,  1903,  yonr  rent»book,  or  other  aufficient 
evidence  that  your  aaid  lodgings  are   of  the  clear 
yearly  value  of  £10  or  upwards,  if  let  unfurnished." 
On  the  1 8th  of  September,  according  to  the  case, 
Jenkins  did  not  attend.     He  sent  no  Tetter  or  other 
communication.     No  explanation  of  this  absence  was 
given.    The  revising  barrister  diaallowed  the  claim. 

These  being  the  facte,  the  appellant  contends  that 
the  decision  was  wrong  in  a  point  of  law  necessary 
to  the  decision  ol  the  case,  according  to  the  Registra- 
tion Act  of  1843,  ff,  42.  The  same  atatnte  provides 
(section  65}  that  there  oonld  be  be  no  appeal  on  a 
question  of  faot  only,   or  upon  the  admieBibility  or 
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in  any  omo  to  eitablisli  any  matter  of  laot  only.  The 
points  of  law  pat  forward  by  tbe  appellant  are  two. 
He  says,  first  that  the  revising  barrister  improperly 
made  the  personal  appearance  of  the  claimant  a  con- 
dition of  his  allowance  of  the  claim;  secondly, 
that  the  claimant  having  by  his  declaration  given 
tiiat  which  by  the  express  terms  of  the  Parliamentary 
and  Mnoicipal  B(»giBtration  Act,  1878,  s.  23,  was 
primd  facie  evidence  of  his  qualification,  and  the 
objector  not  having  given,  it  is  contended,  that  which 
is  to  be  deemed  to  oe  primd  facie  proof  of  objection 
under  section  28,  sub-section  10,  of  the  same  statute, 
the  revising  barrister  was  not  in  point  of  law  entitled 
to  require  of  the  claimant  what  he  did  require  by  his 
oral  notice  given  in  court  on  the  15th  of  September, 
and  by  the  notice  of  the  same  date  sent  the  claimant 
in  writing ;  and  upon  the  claimant's  failure  to  comply 
with  these  requirements  to  disallow  the  claim. 

As  to  the  first  point,  we  are  clearly  of  opinion  that  if 
a  revising  barrister  in  such  a  ease  as  the  present  made 
the  personal  attendtnce  of  a  dsiooant  a  condition  of 
the  allowaoce  of  his  vote,  he  would  be  doing  that 
which  the  law  does  not  authorize.  No  statutory 
sanction  for  such  a  requirement  was  dted  to  us,  and 
we  are  aware  of  none.  The  only  way  in  which  the 
claimant's  personal  attendance  can  be  compelled  is 
under  the  provisions  of  section  36  of  the  Begistration 
Act,  1878,  which  empowers  the  revising  bmister  by 
summoos  under  his  hand  to  require  any  person  to 
attend  and  give  evidence  or  produce  documents. 
Section  28.  sub-section  11,  of  the  same  Act,  to  which 
we  shall  refer  presently,  makes  sufficient  the  appear- 
ance of  the  daimant  '*  by  himself  or  by  some  person 
on  his  behalf."  In  commenting  upon  this  enaotment 
Mr.  Ros:ers,  in  the  16r.h  edition  of  his  work  (Rogers 
on  ElHstioDs:  Begistration  Appeal*),  at  p.  322, 
speaki  of  these  words  as  dispensing  with  the  necessity 
of  personal  attendance  of  the  person  objected  to,  if 
he  is  represented  bv  some  one  in  court.  '*  But,  of 
course,"  he  adds,  **  the  absence  of  a  person  objected  to 
will  in  some  cases  weigh  with  the  revising  barrister  in 
deciding  as  to  the  facts  of  the  case."  If  in  this  case 
the  revising  barrister  could  be  shown  to  have  made  the 
allowance  of  the  claimant's  vote  dependent  upon  his 
oompliance  with  a  requirement  of  personal  attendance 
and  had  disallowed  his  claim  because  the  claimant  did 
not  personally  appear,  we  should  be  of  opinion  that  his 
decision  could  not  be  supported.  But,  as  we  under- 
stand the  facts,  although  tne  revisiog  barrister  seems 
by  the  statements  in  para^^phs  14  and  21  of  the 
spedtl  case  to  have  entertained  a  mistaken  opinion 
on  this  point  of  the  personal  appearance  in  court,  it 
appears  to  us  to  be  the  fair  mterpretation  of  the 
special  case  and  of  the  written  notice  sent  to  Jenkins, 
which  we  have  already  dted,  that  he  did  not  disallow 
this  vote  or  intimate,  dther  by  his  statement  in  court 
or  by  the  written  notice,  that  he  would  disallow  it  on 
the  ground  of  the  failure  of  the  claimant  to  appear 
personally  on  the  18th  of  September.  He  gave  notice 
that  he  should  require  certain  evidence  to  support  the 
claim ;  but  ndther  orally  nor  by  notice  did  ne  insist 
upon  the  personal  attendance  of  the  claimant ;  in  fact, 
as  the  case  tells  us,  in  some  cases  where  claimants 
were  unable  to  attend  he  accepted  as  suffident 
evidence  letters  written  by  them  to  him  steting  that 
they  had  paid  rent  suffident  to  satisfy  the  statutory 
standard  of  quslification.  We  desire  to  express  our 
view  that  the  stetote  does  not  make  person^  attend- 
ance absolutdy  necessary  ;  sudi  a  requirement  might 
entail  serious  hardship  in  the  case  of  these  lodiger 
daimants  who,  to  a  very  lar^  extent,  form  part  of  a 
very  poor  dass  which  could  ill  afford  to  bear  the  loss 
of  time  involved  in  personal  attendance  at  the  pro- 
ceedings of  the  revismg  barrister's  court. 
We  now  pass  to  m  second  point  made  by  the 


appdlant,  that  the  providons  of  section  28,  inb- 
section  10,  have  not  been  complied  with.  In  oar 
view  this  oontention  rests  upon  an  erroneoui  ood- 
ception  of  the  meaning  and  intent  of  this  enaob&eot 
It  is  not  intended  by  the  Legidatnre,  in  oar  view, 
absolutdy  to  confioe  the  right  of  the  revising  bsrrifter 
to  disallow  a  daim  wh^  the  claimant  has  by  his 
declaration  given  primd  fade  evidence  of  his  dedsra- 
tion,  to  the  case  of  such  primd  facie  proof  of  the 
ground  of  objection  as  is  therein  described.  SeotioQ 
28,  sub-section  10,  deals  only  with  one  special  mithod 
of  esteblishlng  a  primd  facie  case  against  tiie  dsia, 
and  then  in  sub-section  11  goes  on  to  say  that  in  esse 
of  such  primd  fade  proof  of  objection  being  givso 
the  revising  barrister  shall  (not  may)  expunge  ths 
name  of  the  person  objected  to  unless  tne  person 
objected  to  appears  by  himself  or  by  some  person  on 
his  behalf  and  proves  his  title  to  indusion  in  ths  lilt 
of  voters.  The  section  does  not  prevent  the  revising 
barrister  from  considering  and,  if  he  thinks  it  just, 
giving  effect  to,  by  a  decision  adverse  to  the  oJsioi, 
any  proper  evidence  against  the  daim.  If,  to  take  s 
sii^i^le  example,  the  objector,  in  order  to  meet  the 
primd  fade  evidence  afforded  by  the  daimsnfi 
dedaratiou,  at  once  called  the  landk»d  or  prodnosd 
the  lodger's  rent-book,  and  by  this  evidence  pcofsd 
that  the  rent  pdd  was  much  bdow  the  statntorj 
stendard,  the  revising  barrister  would,  in  our  view, 
dearly  be  entitled  in  point  of  law  to  say  that  if  fhs 
matter  stood  there  he  had  evidence  which  entitld 
him  to  reject  the  daim.  As  to  the  wei^^t  of  sneh 
evidence  and  the  proper  effect  to  be  given  to 
it,  he  is  the  constitoted  judsre,  and  no  apped  lisi 
from  his  deddon.  Section  28,  sub-section  10,  sad 
sub-seotion  11,  merdy  enacte  in  substanoe  that  if  ths 
objector's  primd  facie  proof  of  the  ground  of  olq'se- 
tion  is  mad«i  out  in  a  particular  way,  then,  unless  it  ii 
rebutted  in  a  particular  w*y,  the  revising  barrislsr 
muii  disallow  the  claim.  If  the  objector's  case  dosi 
not  satisfy  section  28,  sub-section  10,  it  still  lasy 
consist  of  evidence  against  the  daim  which  tfas 
revicing  barrister  is  entitled  to  wdgb,  and  may  0n 
(and  ought  to  give)  effect  to,  if  he  thinks  its  ws^^ht 
is  sufficient  to  outweigh  the  primd  fade  eridenos  of 
the  claimant's  ddaration,  and  any  othet  evidiaei 
confirmatory  of  tbe  dedsration  which  the  daimsat 
may  think  proper  to  adduce. 

In  this  case  the  revising  barrister  had  on  one  side  ths 
declaration,  and  on  the  other  ride  the  ratingof  thehoosi 
witliinf  ormation  as  to  the  character  of  the  streetin  which 
it  was  dtuated.  The  rating  was  not  neoosssrily  oon- 
dunve  evidence  against  the  ddm ;  it  was  some  evidsnee 
only,  as  the  court  pointed  out  in  regard  to  the  vdss- 
tion  roU  in  Kellie  v.  Little  ;  and  the  revising  barriiter 
dedded  to  give  the  claimant  the  chance,  ifhe  wished 
to  take  it,  of  «  producing  or  causing  to  be  prodnosd** 
at  a  later  dtting  of  the  court  evidence,  dther  by  hii 
rent-book  or  otherwise,  in  support  of  the  dedarstion. 
Many  other  daimanto  in  the  l&e  position  avsilsd 
themsdves  of  the  chance,  and  sucoeeded;  thii 
claimant  did  not  do  so ;  aiid  the  revising  barristWi 
in  this  state  of  things,  hdd  adversdy  to  the  oIsib. 
He  had  to  dedde  what  effect  he  ou^t  to  give  to  thi 
evidence  pro  and  con;  and  even  if  thia  court oodd 
upon  the  same  evidence  have  decided  oUierwise  it  hsi 
no  power  to  overrule  his  deddon. 

Appeal  diemieeedy  without  coeie, 

Solidtors  for  the  appellant,  Ruudl^  Choke  S  Co. 

Solidtor  for  the  respondent.  The  SolidtoT  to  (^ 
Treasury. 
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Pf0t*te.  j  JDly29.  3a,  1903. 

WtLBQN  IF.  Basset,  (aj 

Prohaia^Undm  in Jlumce— Fraud—  Omts, 
The  (hurt  hsld  ihat,  inaamuch  aa  there  did  not  appmr 
to  iff  mnyihing  unreoMonablB  in  tlie  chftrgt  of  undim 
itifluence  andfrawi  heintjmade^  itttfasjusHfiil  inaUowing 
ih^  plaintiff ^i  eofti  <m  between  mikitm'  and  ditsnt  to 
mme  otit  o/  the  estate,  and  mbject  thrrtto  th^  coHa  of  the 
defendant  a*  hettjimen  pnHy  and  party  to  he  paid  otii  of 
the  estate  aUom 

The  plaintiff  m  th^  action,  Frances  Mary  Wilton  ^ 
oUimed  relocation  of  probate  of  a  will  dated  the 
2nd  of  De>Qetnb0r,  J  892,  the  probate  haviDg  been 
gmtted  on  the  22nd  of  Jane,  1902,  and  ahe  pro- 
ponnded  a  will  dated  the  28th  of  M*y,  1900. 

The  t^*f^trii,  EliBit  8ar*h  Bird,  died  ou  the  2ad  of 
Apfilt  1902,  and  the  pUintiff  wj*9  her  niece » 

The  defendant,  who  wa«  a  nephew?  of  the  deosMod, 
ple«d«d*  inter  alia,  that  the  i-XHCution  of  the  will  was 
ohtftined  by  the  undue  inttaence  of  the  plamtiff,  and 
ftefftd  Ihat  the  mbstance  of  hii  oasa  was  that  the 
pUkitiff  aad  her  mother  had  threatened  to  tend  the 
te«t*trix,  who  was  a  woman  of  82  years  of  age^  to 
the  workboxue  nnleae  she  made  a  will  in  faTOur  of  the 

pJjUntiff. 

With  respeot  lo  the  allega^on  of  fraud  the  defend- 
ftDt  ftUegvd  that  the  pUujti£f  and  her  huiband  had  l«d 
the  deceased  to  believe  that  the  d**  fend  ant  was  a 
bankrupt  and  was  unable  to  asaiit  her  fioanciallj. 

The  fActs_  wore  sbortly  as  f oUowa :  In  May,  1900. 
the  plaintiff's  husband  oalkd  on  a  gentJeman  num^'d 
Wrigbt,  who  was  not  a  solioitor,  and  aekcd  him  to  take 
inBtruotionfl  from  the  testatrix  for  her  wUJ.  This  ne 
did,  and  the  teetatnx  in  the  preapnoe  of  the  plaintiff 
atated  that  sue  wiihed  to  leave  all  her  property  to  the 
plaintiff.  A  tolicitor,  on  the  auggeetion  of  Mr, 
Wn  ght  WM  mbsequeotly  Sf?nt  for»  who  drew  a  wilt, 
and  thia  was  the  one  dated  the  28th  of  May,  1900* 
Th©  doctor  and  the  clergyman  deposed  to  the  faot 
that  the  deceaied  appeared  to  be  perfectly  rational 
sad  to  have  undentood  what  she  waa  doiog. 

The  court  found  for  the  will,  and  negatived  the 
cliATge  of  fraud  and  undue  influenee. 

FF.  0>  WiUis,  for  the  plaintiff,  asked  that  the 
defendant  should  be  condemned  in  oosts  in  accord - 
&Dce  with  the  usual  practice  where  a  charge  of  undue 
isfluemoe  «nd  fraud  was  put  upon  the  record  and 
failed. 

Bi^de  BuHer,  for  the  defendant,  contended  tliat 
there  was  no  hard  and  fast  rule. 

H«  cited  Orton  v.  Smith,  3  P.  &  D.  23  ;  Fulton  v. 
Andrew,  7  H,  It  418;  Tgrrell  v.  Fainton,  [1^941  P. 
151- 

Waj-toNj  J,,  in  df^livering  judgment,  said  the 
present  cas^  being  within  Broipu  v.  Finher,  63  L.  T, 
465,  and  Fultofi  v,  Aiuhew,  7  H.  L.  448,  there  was  a 
Ijceautuption  against  the  will  of  May,  1900,  which 
presumption  the  persun  propounding  the  will  was 
boond  to  rebat,  as  Lord  Hatherley  ^  aid  in  Fuifon  ?. 
j|  ndftw^  **  by  showing  the  righteousness  of  the  trans- 
action/' The  defendant  was,  at  all  events  prima  facie, 
eatitlod  to  presume  what  the  law  presumes,  and  to 
H  Qpon  the  plaintifE'  to  prove  not  merely  the  valid 
acntion  of  tho  will,  but  also  that  it  was  not  obtained 
by  fraud  or  undue  influence,  and  that  it  doea  really 
€!xprefis  the  true  will  of  the  deceased.  The  defendant 
did    this   by  pleading   undue  influenoe    and    fraud. 

(cw)  Beported  by  Owthwe  Hax^,  Esq*,  Barrister- 
at^Law* 


©nti 


There  may  be  oasea  wHoh  faU  within  the  mle  laid 
down  in  Broim  v*  Fiiher^  63  L.  T,  465,  and  in  which, 
nevertheless,  the  ctroumstaao^s  may  be  such  aa  make 
it  unreasonable  for  the  person  disputing  the  will  to 
plead  undue  iiifluence  and  fraud »  Bat  there  is  nothing 
in  the  circumstances  of  the  present  cas«  which  made 
it  unreasonable  for  the  defendant  by  his  pleading  to 
raise  those  issues-  I  think  that  tbe  circumsaiagei  of 
the  ca*e  and  Ihe  conduot  of  the  plam tiff  reasonably 
erotted  suspvcion  and  jui^ified  those  pleas. 

The  faot  that  the  pUintiff  hai  now,  by  the  evidence 
adduced  on  h*«r  behalf,  succeeded  in  discharging  the 
additional  burden  of  proof*  does  not  affect  the  right 
which  the  defendant  had  to  ciill  upon  her  to  do  it*  I 
shall  follow  the  case  of  Orton  v.  Smith,  n  P.  &  D.  2$^ 
and,  in  doing  so,  I  do  not  think  that  I  am  departin  g 
from  the  established  practice*  Tae  order  I  make  is 
that  the  pUintiff's  costs,  aa  between  solicitor  and 
client,  be  taken  by  her  out  of  the  estate,  and,  mbjeot 
tberAto,  that  the  costs  of  the  deft»ndant  as  btitween 
party  and  party  be  paid  out  of  the  estate. 

Solioitora  for  the  plaintiff,  Welm<in  db  Sons,  for  La^ 
<!h  Ooodford,  Windsor, 

Solicitor  for  defendant,  B*  L,  BuUir, 


Prob,  Div.  &  Adm.  Div. 
Divorce. 


Oat  30, 


Pacc  V,  pAiir,  (fl.) 


Dimrce— Matrimonial  Oauam  Act,  \Hm  (47  tjt  4B  Vict* 
^.  68),  J,  ^—B^§ertion — Oondfjtiation — Mevival* 
The  Court  hehl  that  thi  itatutory  offence  of  deurti&n 
ermted  by  the  Mtitrim/mial  Oamei  Act,   18S4,  may  he 
revived  by  sub$e(n*ent  adaltery^ 

This  was  a  petition  for  dissolnttin  of  marriage  on 

the  ground  of  adultery  and  desertion.  The  desertion 
had  been  condcned  and  the  question  f  nr  the  considera- 
tion o!  the  cuurt  was  whether  that  offence,  which  wai 
the  statutory  offence  created  by  the  Matrimonial 
Causes  Act,  1884,  could  be  revirod  by  subsequent 
adultery. 

The  facta  were  shortly  as  follows  : 

In  September,  19t>l,  the  husband  left  the  wife,  telling 
her  that  he  intended  to  go  away  with  a  woman  and 
that  nothing  would  alter  his  determination*  The 
wife  then  filed  a  petition  for  restHution  of  conjugal 
rights  and  obtained  a  decree  which  the  hnibaud  did 
not  comply  with.  She  then  filed  a  petition  for  dissolu- 
tion of  marriage,  but  during  the  pendency  of  that 
suit  she  resumed  oohabitation  on  an  assuaanoe  that 
her  husband  hjid  given  up  the  woman.  The  petition 
was  tht^n  dismissed  by  consent.  Shts  subsequently  dis- 
covered th«t  her  husband  waa  still  intriguing  with 
the  woman  in  question,  and  she  thereupon  decliued  to 
live  any  longer  with  her  husband,  who  accordingly  left 
heron  the  10th  of  February,  1903.  and  in  the  follow- 
ing month  this  petition  for  dissolution  wai  filed. 

Priestley,  K.  C.^  and  Barnard^  for  the  petitioner,  cited 

Btandford  t,  Blandford,  8  P.  D.  19,  and  Bigimod  v- 
Biywoofi,  13  P,  B.  89, 

Le  Bm,  iQT  the  respondenti  did  not  oppose  the  suit. 

Bari^s,  Jm  held  that  the  statutory  offmce  of 
desertion  had  been  revived  by  the  subiequent  adultery, 
and  pronounced  a  decree  nisi. 

Solicitors  for  the  petitioner,  ^t^irtd  S  Korrii^ 

Soliciton  for  the  resposdentt  ^«t»,  Eogen,  tCr  Cq, 


((!,)  Eeported  by  Gwyhnk  Hall,  Esq*,  Barrister^ 
at-Law 
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[F«b.  if,  1901,] 


Vol  mi. 


High  Covmr^ 


HotraHTOn  v»  HotJOHTOHi 


High  Couit, 


May  4,  ISp  1903. 


DiTorcai  J 

HOUQHTOH  V.  HOTJQHTON.  (a.) 
i>it>)Of  C«*^i>tr3ei^ — Cbii  domi^i^m — Bevival — Desertion^ 

The  huahand  etmmiUed  inc€4tu<}us  adultery ^  which  the 
wife  condontdt  hat  he  aft^rward^  duttUd  herm 

The  Caurt  Held  th^  such  de^triiou  rmivtd  the  condoned 
inceituou$  adultery j  and  granted  a  decree  nisi. 

This  waa  an  undefended  suit  The  faeta  were 
briefly  as  folio  wa : 

Msjy  Jane  Hougbtoo  was  married  to  DaTid  Jolin 
Houghton  in  IB%1,  and  there  hEMi  bten  one  child  of 
the  marriage  k 

In  the  jear  following  the  huaband  oommitted 
adultery  with  the  wife*a  Biat^r,  bnt  in  order  to  a?oid 
icandal  the  wife  forgave  her  husband  and  lived  with 
him,  at  least  to  the  exteut  that  marital  intercourse  wai 
renewed  b«twet-n  them*  although  for  eome  months 
the  inceatuouB  adultery  continued.  About  five  yean 
after  the  Ust  act  of  inceeft  the  huaband  went  to 
Oanada,  stating  that  be  waa  going  for  eighteen 
months  for  hia  Health,  and  for  a  time  he  correaponded 
with  his  wife. 

In  1901  the  husband  obtained  a  decree  at  Detroit, 
tT.S.A,^  dissotving  his  marriage  on  the  ground  of 
desertion,  but  the  wife  was  not  serred  with  the 
dt^cum^^nt^  in  that  suit. 

In  I9i\2  the  husband  returned  to  this  country  for  a 
short  time,  but  did  not  go  back  to  the  wife* 

8iQC«  the  husband* a  first  leaving  for  Canada,  the 
wife  bad  meintaiued  h^Ttelf  by  keeping  a  tobacocniBt'a 
shopi  and  afterwards  by  taking  a  lituiition  as  a  house- 
keeper,  and  the  reanon,  aa  eh^  »ll««ged,  for  not  taking 
procnedings  when  the  offence  of  desertion  was  com- 
plete was  her  want  of  meaus. 

Newdon,  for  the  petitioner,  contended  that  the  wife 
was  enHtled  to  a  decree  of  tbis  court  dissolving  ber 
marriage  on  the  ground  of  incest ;  for^  although  it 
had  bet'ii  oondnned  by  subsequent  ot^babitatiou  and 
intercourae,  the  incest  had  been  revived  by  the 
desertion.  Although  desertion  was  not  an  oltt^nce 
known  to  the  ecoleiuastioal  courts  it  wouldj  aince  ita 
creation  by  statute,  have  the  same  powi-r  to  revive  a 
matrimonial  offeree  ai  the  older  offences  had.    There 

WHS  no  case  which  deddi-d  that  it  would  have 
that  power;  but  the  words  in  Bent  v.  Dtnt, 
4  aw.  &  Tr,  106,  and  Cooke  v.  Cook^,  3  8w.  &  Tr*  126, 
on  the  dooirine  of  the  revival  of  a  condoned  offenee  wi^re 
YQTj  wide  anrl  might  by  implication  fairly  include 
the  offence  of  dpsertion. 

He  cited  also  Palmer  v*  Palmer,  29  L.  J.  P,  M.  &  A. 

124;  Cargiil  v<  CargUh  1  Sw,  &  Tr.  23o;  and  Binney 

V,  Binntijt  fiSI/^T.  49  L 

Our.  adv.  vitlt 

Jeuke,  Fif  in  giving  judgment,  raid  :  I  think  I  can 
yield  to  the  arguments  addreised  to  me,  and  I  am 
anxious  to  do  so  if  1  can.  The  pringiple  is  as  dear  aa 
poiflible*  When  the  law  sp«>&ks  of  condonanon  and 
revival,  it  means  that  the  offence  ia  condoned  on  the 
condition  that  there  shalt  be  in  the  future  a  proper 
compliatice  with  the  matrimonial  decenetes  and  duties, 
and  a  person  who  goes  back  to  live  with  bis  or  her 
guilty  apouse  goes  back  on  that  implied  condition 
alone.  Deaertion  ia  aa  serious  a  matrimonial  offenco 
as  can  be  imagined,  because  it  probably  reaults  in 
breaking  up  the  matrimonial  home.  My  doubt 
when  this  caie  Erst  came  before  me,  and  1  do 
not  say  that  it  has  even  now  be^n  altogether 
dispelled^     arose    upon     the    terms    of     the     Act 

(dO  Beportedby  Owynite  Hali^  Eaq.,  Barrister- 
at -Law. 


of  1857  (20  &  21  Vict.  c.  85 )»  which  made  desertioa 
for  the  nret  time  a  matrimonial  offence.    Tiie  Act 
made    desertion    a    matrimonial  offt^nce  for  certsia 
specified  purposes,   and    amongst  these    is  not  ths 
revival  of  previous  miaconfiuct.      In   holding,  aa  I 
am  about    to  hold,  I  feet  that   I  am  doing  aomt- 
thing  which  is  not  mentioned  in  tbe  Act  itself*    But 
condonation,  not  only  in  previous  cases  under  tbi  old 
e cedes instical    law,   which,    of    course,    would  apply 
in  suits    for    judioial    separation,   but  not  in   lui^ 
for  dissolution  of  marriage,  is  to  be,  in  the  termi  of 
the  Act,  an  answer  to  the  suit :  and  in  the  old  8*iis«  of 
the  term — namely^  conditional  on  future  good  coudttot. 
Bo  f*r,  then,  the  Act  of  1857  proceeded  by  bringinf 
in  the  old  technical  meaning  of  the  law  with  the  ocffi' 
dition  attached  to  it  that  there  should    be  future 
good  conduct.      Under    these   circumstances  cna  ii 
entitled  to  look,  not  only  at  such  acta  of  matrimotriil 
misconduct  as  were  recognized  before  the  Act,  but 
to  Look  also  at  the  law  as  it  staads.     At  it  staadi 
desertion  ii  a  matrimonial  offence  of  a  terioui  hio&i 
and  one  would  be  ignoring  tbe  effect  of  condonati  mi— 
namely,  its  conditional  forgiveueaa,  by   holding  thtt 
cruelty  and  adultery  would  revive  a  former  mitn< 
monial  off t;  nee,  but  that  desertion  would  not,  7km  It 
no  distinct  decision  on  the  point ^  but  tbe  It^g^gQ 
used  by  the  judge  ordinary  in  Derd  ▼•  BetUt  -I  Sw.  Jt 
Tr*  105,  appears  to  me  to  be  wide  enough  too«ty 
one  to  that  conclusion.     He  said  this :  '*  Now  tliart^B 
of  law  is  that  all  condonation  is  conditional,  »nd  tb« 
condition  ia  that  you   shall  treat  her  »s  ahuabiiid 
ought  to  treat  hia  wife,  and  if  you  hereafter  brstk 
your    matrimonial    obligation    end     are    ^uittj  d 
adultery    or    of    cruelty    the    condoned   off  uoa   » 
revived.**    That  would  seem  to  bring  in  the  oaie  of 
deiertioE  equally  with  cnielty  and  adnlterji    l^^ 
V,     Dent    WHS    decided    in     1805 ;    that    is,    ««« 
years    after  the  passing  of  the  Matrimonial  C*Qm 
Act,    1857.    The  decision  in   Cvoh  y,  Cooht,  3  8m 
^  Tr»  246,  I  Icok  upon  very  much  in  the  aaoie  wty. 
It  was  decided  in  1863,  and  the  jadguietit  of  the  m 
court    contains    this    pais  age  :  "The    wife   %p^em 
to  have  be^n  willing  to  condone  providtd  the  **i 
treated  by  her  husband  in  the  manner  she  hsd  lite 
right  to  expect  if  she  rt turned  to  live  and  wbM 
with  him*    She  was  on  her  return  to  him  not  twiW 
by  him  in  the  manner  she  ought  to  have  been,  m^JM 
non-compliance   with    that  which  was  a    OOofiW* 
of    condonation    the    offances    said    to    have  fc«« 
condoned  were  reviv<*d/*     I  do   not  see  why  tti»t 
also    abould    not  apply    to     a    case    of    dei^f'O 
equally  with  adulter?  and  cruelty.     It  rests  en  tb 
meaning  to  be  attached  to  condonation ;  sod  uAsm 
it   to  mean  that  it  is  a   conditional  forgJv«**J 
think   I   am  justified    in   holding  that    tiia  A0I  » 
lSo7  is  as  fcflioacious  to  revive  by  subsequent  4mm* 
tion  aa    it    is    to    revive    by  subsequent  cnsdtT  ^ 
adultery,  I  am  prepared  to  take  this  step  on  prin««ldi^ 
a  principle   which  may  ba  said  to  be  to  some  eitifil 
supported  by  judicial  authority,  or,  at  any  rata,  ao< 
to  be  contradicted  by  it,    1  therefore  prooounc* » 
decree  tmi  with  costs,  and  I  order  that  the  petiib«J^ 
may  have  the  custody  of  tbe  children  of  the  ioarri*|f- 
I  do  not  like  to  date  back  the  decree  to  the  d*f  » 
which  the  ease  was  first  before  the  court*  as  I  izti  00* 
asked  to  do,  but  I  will  say  that  ^tbe  petitioner  mif 
apply  to  have   the  decree  made  abiolute  from  i^ 
months  from  to-day, 
Solicitofs,  Spenetr,  Ohaprnant  t^  0», 


Tol.  MI. 


rUbnh  5, 1901^ 
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COtmT  OF  AlfW^AU 


Is  BE  BAT173SB. 


COUBT  OF  AfFIAZ.. 


OTouTt  of  flvpral. 


( 


Nov,  5,  6; 
Dec.  2L 


^om  Cliaii,  Div* 
{Vaugliau  WilliauiB,  Romer,  and 
StkliDg,  Li  J  JO  I 

In  re  RaykBB. 
Bayitee  V,  Bayithr.  (e)t.) 

JFil/^ — Comtrudion — Inmstmeni^*'  Sectiritie»  "^^ 
Evidence* 

A  ifstai&r  gav£  aU  hi$  prop€ri^\  real  and  personate  to 
trf«fo^9  upw  trust  fat  c(Mi^er&Um^  and  continued:  **  / 
dftJ^tre  tfmt  all  moneys  liahh  tu  he  inutsted  umler  this 
-mt/  tmlf.  ma  If  b^  invested  m  $tieh  sucuritks  aa  my  tnuttf^ 

in  tktiif  nhaohd^  dtscraUon  shall  think  JiL  And  I 
tadhtrnzf  my  iriisteeii  to  continue  ftr  leave  any  momyt^ 

iwotiUd  at  my  death  in  or  u;^m  ike  mme  eteHriiiu.^^ 
HM^    that     the    U^st^itor    had    not    used    the    word 

**  itmrititH  ^*  in  its  strict  and  primary  seme  oj^**  money 

aemrtd  on  proptrtt/,'^  but  in  its  jmpular  ientm^  to  as  to 

iitdude  raihtmy  docks  and  »harca. 
Per   Taughi*n   Williama,    L,J. — The  meanivy  of  a 

wtrrd  »i  rttfttive  to  the  €ircuiiutance»  and  occasion  and 

date  on  which  the  tmml  u  usedj  and  it  is  the  daty  of  a 
Judge  to  irt/tir»i  his  mind^  not  only  by  rf/^ence  to 
dieti^tnarieSf  but  aiao  by  evidence,  of  the  meaning 
ordinariiy  given  to  mch  a  word. 

Ttiift  wu  aa  appeal  frooi  a  deciaion  oi  Fart^'ell,  J. 

By  hia  will,  dated  the  11th  of  Beceiub^r,  1895, 
Sdw&rd  William  Riyner^  after  pd^ng  his  property  to 
bit  trufiteei  upon  truit  for  coDTeriioa,  ooDtmaed  : 
**A^d  I  deolare  tbat  my  truatees  may  in  their 
ftbaolnte  discretion  postpone  the  sale  and  oonverdoD 
of  my  real  and  personal  estate  or  any  part  thereof  so 
lour  as  tbey  ihall  think  fit.  And  that  the  renti, 
proflttt  and  income  to  accrue  from  and  after  my 
deoeate  of  and  from  suah  part  of  my  a  aid  ent^tes  as 
ahall  for  the  time  rtmaia  ntisold  and  uncanverted 
abAU  after  payment  thereout  oi  all  incidental  expenaei 
sd4  ontgoisgi  be  paid  and  applied  to  the  person  or 
|kei80ni  and  m  the  manner  to  whoin  and  m  which  the 
IXiCome  of  the  proceeds  of  such  sale  and  c  inversion 
would  for  the  time  being  be  payable  or  applicable 
tinder  this  my  will  if  suoh  sale  and  conTersion  had 
been  actually  made.  And  I  declare  that  alt  moneys 
liable  to  be  invested  under  this  my  will  may  be 
i&retted  in  sncb  securities  as  my  tmsteefi  m  their 
ftbeotnte  diecretian  shall  think  fit.  And  I  authorize  my 
tiQiftMA  to  oontinue  or  leave  any  moneys  invested  at 
Biy  dsaib  in  or  upon  the  same  lecuritiesJ^ 

At  the  time  of  hii  death  the  testator  had  a  large 
pftrt  of  hie  property  invested  in  stocks  and  ihares 
(-vbieh  would  not  oome  within  the  strict  meeming  of 
lie  word  **  seouritiea." 

A  aammoiis  was  taken  out  by  the  traatees  of  the 
vill  aakmg  (inter  afia)  upon  tbe  co£tstruction  of  the 
viU  (I)  whether  the  trustees  were  authorized  to 
Appropriate  out  ol  invest  ments  belonging  to  the 
IMtalor  at  bis  death  in  part  satisf action  of  the  trnst 
liMQVi  ordinary  stock  of  tbe  MidUnd  Railway  Co«  ; 
plf  ifliether  the  truttees  were  authorize!  to  purchase 
with  moneys  b^cmging  to  the  trost  legacy  ordinary 
■barei  of  the  London  and  North-Weitem  Bsdway 
Oo- 

FatwoU,  J.>  held  that  the  word  **  secnrities  '*  mnst 
be  interpreted  in  its  strict  and  primary  sense  of 
**  money  secured  upon  property/*  and  he  answered 
both  questions  in  tbe  negative. 

The  petvoQS  beneficially  interested  in  tb«  property 
Appealed. 

(ei.)  Bepoffted  by  J.  L  Scmuim,  Esq.,  BarHater- 
At^^Law. 


Upjohn,  KM.,  and  MacOonkey,  for  the  appellanta* 
— The  strict  legal  mt^ianing  of  •*  securities'*  rests  opon 
the  authority  of  HmlfUc&ton  v.  Gouhiebery,  10  Beav. 
547  r  Harris  v,  Harris,  9  W.  R*  444,  29  Beav,  107, 
and  also  Ogle  v.  Knipe,  17  W,  R,  lO&O,  8  Eq.  434, 
are  to  the  same  eff^.  But  these  cases  all  really 
applied  to  a  different  state  of  tbingi,  and  to  a  x>eri0a 
when  the  modem  facilities  for  dealing  with  stookf 
and  shares  did  not  eziit.  In  modem  times  tbe  word 
** securities''  invariably  includes  stocks  and  shares* 
1%  is  used  in  this  sense  in  the  Conveyancing  Act, 
1881,  thft  Settled  Land  Aot»  1^82,  and  the  Trustee 
Aotf  ISQiJ.  and  al«o  in  the  Rules  of  tbe  Supreme 
Court,  see  ord.  22,  r.  17.  In  Cavanagh^s  L4W  of 
Securities  for  Money,  the  En^yclopsedia  Britannica, 
vol*  32,  p.  864,  Cbainbers'  Encydopfiedia  (18&5  ed*)» 
and  Murray *fl  Oxford  Dictionary ,  lub.  tit  Invest- 
ments, the  word  **  securities  "  is  used  to  include  itocks 
and  shares,  and  it  is  used  in  this  sei^se  daily  in  the 
money  article  in  the  Times. 

Tbey  al»o  cited  Cocks  v.  OJiapmtn,  46  W.  R.  87, 
[1896]  2  Ch,  763  ;  Little  v,  London  Joint  Stock  Bank, 
a9  W.  B*  449,  [1891]  2  Oh  270;  Tnckerv.  Wilson,  1 
Peere  William*  260 ;  Murphy  v*  Dotfle,  27  Ij.  B.  It, 
495,  29  L.  R.  Ir.  333 ;  Dicks  v,  Lambert,  4  Ves.  725. 

Mramwdl  Daitis^  K.C^  and  Rokh,  for  tbe  tmsteee* 

Butcher,  K.  0.,  and  E.  Ford,  contra,^*  *  Securities  "  has 
been  used  in  its  atrict  sense  of  mc>ney  secured  on  pro- 
perty in  a  long  succession  of  oase«>  some  of  which  are 
more  recent  than  OyU  v,  Knipe :  see  Tr afford  y,  Boehm^ 
3  Atk  440;  Turner  v.  Turner,  2L  L.  J.  Ch*  843; 
M'Donell  v*  Morrow,  23  L.  E*  Ir.  591 ;  Murphy  w. 
Doyle.  The  whole  current  of  the  authorities  show 
that  **  security  **  has  a  definite  legal  meaning  atta^^hed 
to  it ;  and  the  courts  Will  give  it  this  primary  legal 
meaning  in  the  absenoe  of  context  t  see  Wigram  on 
Wills  (3rd  ed.},  proposition  2,  p.  17.  The  argument 
drawn  from  the  ActJ  of  Parliament  is  really  in  our 
favour,  as  the  Acts  always  contain  a  definition  olauee 
to  show  that  ** securities''  does  include  stocks  and 
shares. 

They  alio  cited  Ufiwatm  V.  Fi^^iiM,  48  W.  R.  67  3> 
[l&OO]  2  Ch»  iri6;  Biggins  v.  Dawson,  50  W.  B.  337, 
[1902]  A.  C.  h 

Upjohn,  KM.t  in  reply,  cited  Wigram  on  Wills, 
proposition  5,  p,  51. 

Cur*  odvi  vidi. 

YAiraHAvr  WflliamSj  L*  J.— The  question  tbe  oourt 
haa  to  decide  in  this  case  ia.  what  is  the  meaning  of 
the  word  "  aecnrity  "  in  thia  will  f 

In  my  jndgmont,  in  this  wiU  the  meaning  of  that 
word,  or  rather  the  word  '*  securities,"  is  determined, 
for  reaflons  which  I  will  presently  disouss,  by  tbe 
context  of  the  wdl,  and  it  is  unneuosaary,  therefore,  to 
discuss  generally  what  is  tbe  me^ng  of  the  word 
'*  security,"  either  its  common  and  ordinary  mean- 
ing at  the  date  of  the  will  or  what  is  tbe 
meaning  of  the  words  "atrict  and  primary 
aenae  "  in  proposition  2^  in  the  treatise  of  Wigram, 
¥,C*,  on  Extrinsic  Evidence,  for  in  my  judgment  it  il 
apparent  from  the  context  of  thia  wiU  that  tbe 
testator  has  not  uied  the  word  *'  aec unties  **  in  what 
Parwell,  J,,  bolde  to  be  the  atrict  and  primary  sense, 
bnt  in  what  may  be  called  its  popular  aeaae  ;  which  I 
may  observe  is  a  sense  in  which  I  am  of  opinion, 
without  tbe  assistance  of  either  dictionary  or  the 
evidence  of  the  commercial  or  other  witaieisea,  it  ii 
applied  habitually  by  those  who  have  to  deal  with 
property  transferable  by  the  assignment  of  indicia  of 
property t  be  they  commercial  men  or  non -commercial 
men,  lawyers  or  laymen,  and  a  sense  in  which  it  has 
been  used  daily  in  the  Tim^i  since  the  year  1886,  and 
in  divers  Actt  of  Parliament* 

18 
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^  How^  ike  Teoeonfl  why  I  ha^s  formed  tliti  conclution 
OS  to  tke  meamng  ol  the  word  ''aecuritiei"  in  this 
will  are  these* 

Tmks  the  paiaage  in  the  wiU  **  and  I  authorise  my 
traiteea  to  continue  or  leare  any  moDeys  inveatf»d  at 
my  death  in  or  upon  the  same  seoudtiee/'  This 
obvioiialy  mean  a  *^tlie  same  inyoBtmeiita,^'  and  I 
think  that  the  efiFect  of  usiog  the  wordi  "  moneys 
invftted"  and  the  word  "  securitiea  "  to  coTer  the 
aatne  Hubjeat'matter  ii  not  to  narrow  down  or  limit 
the  natural  aenae  of  the  wordi  *'monAyi  inYeHted,^* 
hut  to  extend  what  FarweUi  3*^  oonsid^n  to  be  the 
ilriot  and  primary  meaning  of  tlie  word  *'  securitiei,^* 
eo  as  to  C07er  any  thing  which ,  according  to  the  etrict 
and  primary  meauiog  of  the  wordi  ""*  moneys  invested/^ 
would  be  QOTered  or  connoted  by  those  words,  and  ia 
my  judgment  proper"^  in  the  shape  of  raUway  shares 
falls  within  the  meaulng  both  of  the  words  '*  moneys 
invested  *'  and  of  the  word  "  BBcuritieB/' 

The  moneys  ioTeated  are  authorized  to  be  left 
and  continued  qud  invettment  in  ^tatu  quo, 

I  wish  to  adOf  although  it  is  cot  necessary  to  do  so 
for  the  decision   of  this  caae,  haviug  regard  to  the 
grou'id  upon  which  the  court  has  decided  i*;^  that  in 
my  judgment  thn  meaning  of  a  word  is  relative  to  the 
cir en Tjn  stances  and  occasion  and   date  on  which  the 
word  ia  used,  and  that  if  a  judge  is  entitled  to  take 
into  coDsid«^ratioD  at  all  the  fact  that  at  the  date  of 
the  wi^  ^'  securities  **  is  largely  used  in  a  sense  other 
than  a  pledge  for  an  aivacice  of  money ^  or  in  the 
particiilar  sen«e  of  i  q  vest  men  ta  in  property  transfer- 
able by  the  assignment  of  indioia^  such  as  certi^cates, 
it  is  the  duty  of  tbe  judge  to  inform  his  mind  not 
only  by  reference  to  the  dictionaries  of  good  reputa- 
tioQi  but  also  to  inform  him  self  by  evidenoe  of  the 
meaning  ordiuarily  gi?en  to  such  a  word  amongst 
those    who   deal  in   such    property*       A  rtile    pro- 
hibiting a  judge  from  so  d«ing  would  be*  In  my 
judgment,   a  most    sf^rious    limitation    of    the  rule 
that  evidence  is  admissible  for  the  purpose  of  explain^ 
ing  the  meaning  of  the  words  used  by  the  testator,  as 
distinguJHhed  from  evidence  of  the  testator's  intention  ; 
ftnd  would  be  also  a  serious  limitation  of  the  rule  that 
for  tbe  purpoie  of  expUiniug  the  meantog  of  the 
words  Qsed  by  tbe  testator,  evidence  is  admissible  of 
the  circumstances   surrounding  the  testator   at    the 
time  of  makifrg  bis  will*     I  think  t^at  evidence  ie 
admissible  to  show  that  expressions  used  in  the  wiU 
had  acquired  an  appropriate  meaning  either  generally 
or  by  local  usage  or  among«t  particular  classes,  and 
that  "  where  any  doubt  arises  upon  the  true  sense 
and  meanipg  of  the  words  themselves  or  any  difficulty 
as  to  their  application  under  the  surronnding  circum- 
stances the  seuse  and  meaning  of  the  language  may 
be  investigated  and  ascertained  by  evidence  tkhora  the 
infitrnment  itself ;  for  both  reason  and  common  sense 
agree  that  by  no  other  means  can  the  language  of  the 
inbtmment  be  made  to  speak  the  real  mind  of  the 
party.**      See  the  opinions  of  Parke,  B.^  and  Tindal, 
C.J,»  in  Short  v,  WiUon,  9  d.  &  Pin.  3^5,  566,  and 
the  judgment  of  Parke,  B*,  in  Eichardson  v*  Wationt 
4  B,  k  Ad.  787.  799.    I  quite  recognise  that  a  word 
used  in  a  technicil  sense  in  a  legal  inatrnujent  must 
be  construed  in  its  strict  legal  senae,  wbich  in  relation 
to  such  a  document  is  its  primary  sense,  although  not 
aecetaRrlly  its  archaic  sense,  or  its  popular  sense  at 
the  date  of  the  instrument;  but  I  do  not  think  that 
a  decision  like  that  in   Ogle  v.  Kfitpe  controls  the 
meaning  of  the  word  securities  in  a  description  of 
property  disposed  of  by  the  testator. 

That  case  merely  decides  that  in  that  will,  at  that 
date,  the  words  '*  money  and  securities  for  money  of 
every  description'*  (very  different  words  from  the 
present)  did  not  carry  Bank  of  England  stock  and 
canal  thu^.    The  decision  certainly  did  cot  impreu 


a  "technical   meaning'*   on  the    word  "leonrittea^' 
or  limit  for  ever  the  meaniog  of  the  word  **  ■ecnritiet  '* 

to  its  narrow  archaic  meaning* 

EoMER,  LtT — In  the  absence  of  any  oontext  or 
admiesibfe  evidence  from  wbich  it  can  be  gathev^ 
that  the  word  "securities'*  has  another  me«niag,  I 
agree  with  Far  well,  J*,  that  it  must  he  taken  in  a  will 
to  have  the  meaning  stated  by  him.  And  that  the 
expressione  '*  securidei  for  money"  and  *' investment 
of  money  in  securiti'^s  ^*  would  accordingly  in  ihB 
absenoe  of  anything  sufficient  to  negative  that  view^  be 
held  to  apply  only  to  securities  in  the  seuse  ab:»ve  stated. 
But  the  meaning  of  the  word  Is  a  tlexible  one,  and  I 
recognize  that  it  is  largely  used  in  a  wider  or  different 
aense,  and  in  particular  is  widely  used  as  a  synonym 
for  "investments/'  Now,  in  the  present  case,  afc«r 
much  hesitation  and  with  the  doubt  I  generally  fedl 
on  the  rare  occaiions  when  I  come  to  a  differerjt  coo- 
elusion  from  that  arrived  at  by  Far  we  LI,  J.,  I  thtnk 
there  is  anfficieot  in  the  will  in  question  to  show  that 
the  testator  has  used  the  word  *'  aecuritias  "  in  thm 
sense  of  "investments."  I  arrive  at  this  oonoliuiciD 
cbietly  from  the  da  use  in  the  will  **  and  I  anttion^e 
my  trust4-C9  to  contiuue  or  Ittava  any  moneys  inv-i^iC^d 
at  my  death  in  or  upon  the  same  Becuricit>Si'*  Ou  the 
whole  I  think  that  the  testator  in  the  first  part  of  thia 
clause  intended  by  ttie  words  **  any  moneys  invested 
at  my  death  "  to  refer  to  all  investments  of  his  moneya 
existing  at  the  date  of  bis  death,  and  that  by  the 
words  ^*  the  same  securitieB*'  he  meant  ^' the  iame 
investments,"  This  being  so,  I  agree  in  thinkiog  that 
the  appeal  should  be  allowed,  for  the  word  "invest- 
ment" would  cover  investments  by  the  tastatjr  in 
shares. 

STiiauNti,  L,J, — The  question  on  this  appeal  is 
whether  the  word  '^  securities "  as  u«ed  in  tbe  wUl 
dated  the  11th  of  December,  1395,  of  Edward  WiLliani 
Eayner  (who  describes  himself  as  of  the  City  of 
Liverpool,  in  the  county  of  Lancaster »  general  broker) 
includes  stocks  and  shares  of  railway  and  other 
companies. 

F^rweU,  J*^  has  hdd  that  it  doe  a  not,  and  hia 
decision  is  in  acoordauce  with  that  of  James.  Y.C  , 
in  1869  in  Ogle  v.  iTnipe,  on  a  will  dated  the  IGtli  of 
Match,  184  L  Although  there  is  not  to  be  found  in 
the  Eoglish  reports  any  subsequent  decision  on  th-9 
point,  I  believe  ttiat  this  case  has  bfien  repeatedly 
followed  by  judges  of  the  Chancery  DLviaion,  It  is 
said,  however,  that  the  meaning  of  the  word  has 
changed  lince  1869,  and  that  as  ordinarily  understood 
by  mere au tile  moo  both  in  1335  and  at  the  preaent 
time  it  includes  stocks  and  shares  m  well  as  mort^a^^ 
on  land  and  other  property.  M  at  present  advised  I 
am  not  pr«>par«d  to  say  that  this  c<mtention  is  welt 
fotindedj  but  I  think  it  is  nnnecesiary  to  decide  the 
question,  which  is  one  of  importance^  on  this  oouaaion* 
Even  assuming  that  in  the  primary  meanicg  of  the 
word  it  is  limited  to  "  money  secured  on  propflrty," 
still,  as  is  laid  down  by  Lord  C  ran  worth  in  Hitks  v» 
Halim,  2  W.  E*  173,  3  D.  M*  &  0,  782,  794.  another 
meaniog  may  be  given  to  it  if  there  be  pointed  out 
*'*  either  some  inconsistency  in  different  parts  of  the 
wiU  or  a  positive  statement  of  such  being  the  sanss 
intended,  or  a  riduciio  ad  ahvnrdum  by  not  taking  the 
word  in  a  quaMed  senee^"  In  Ahhoti  v.  Middkiojif 
7  H.  L.  C,  63,  89,  the  same  learned  judge  says: 
"Where  by  acting  on  one  interpretation  ol  the 
words  used  we  are  driven  to  the  conclusion  that  the 
person  using  them  is  acting  capriciously,  Without 
any  InteUigible  motive,  contrary  to  the  ordinary  mode 
in  which  men  in  general  act  in  similar  casea,  then  if 
the  language  admits  of  two  constructions  we  may 
reasonably  and  properly  adopt  that  which  avoids 
these    anomalies,    even    though     the    — — *—****- 
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tdopted  it  not  tlie  moat  obTioDs  or  the  moat  giam- 
ixiAtioftlly  aeciirate/*  ThU  p-issage  was  quoted  with 
ttpproFal  hy  Lord  Oftime  in  Gordon  v*  Gordon,  Ij>  B.  5 
H.  L.  254,  284. 

Now  the  paaflAge  to  be  conetrued  is  thifli  **  I  declare 
that  all  moneys  liable  to  be  invested  under  thi»  my 
will  may  be  io vetted  iu  siieh  aiKinritiea  aa  my  tnistaeB 
to  tbeir  abaolute  diaaretion  sball  think  fit.  And  I 
anthoii^a  my  tmitees  to  continue  or  leave  aoy 
motiejv  inv^ti^d  at  my  death  in  or  upon  the  eame 
■eooritiea.''  If  in  the  aeoond  of  tbeae  seuteDcea  the 
word  **iecimtiei '*  is  limited  to  money  aecuced  on 
property,  the  result  would  he  that  if  the  testator  at 
the  time  of  hia  deuth  had  atandiDg  in  his  own  name 
two  purceN  of  sharea,  ooe  being  an  inveatmeut  of  his 
own  while  the  otbet  wai  only  security  for  an  ad?ance 
of  money  J  the  trustees  would  be  j*t  liberty  to  retairf 
the  latter  bat  not  the  former*  I  think  that  lueh  a 
course  would  be  capnoious  and  without  auy  intelligible 

L motive  on  the  part  of  the  teatator,  who,  it  is  to  be 
rem'Bmber^T  wj^a  a  buaineis  maiii  In  my  opinio d, 
theriefore,  the  word  **8eounties"  in  both  aentences 
oiight  to  h&  held  to  mean  ''  iuveatmentaJ' 
App&tl  atlowedm 
m  SoHc3itor«i  IF,  Wynne  cf  Sonit  for  Evam,  Lockdtt 
W  Co.^  Liverpool;  Van  Sandau  <f  Co,t  for  WTighi, 
Vtrl'dt,  d*  Co,,  iiYerpool;  H.  Fonhaw  tt  Hfrnktm, 
XiTerpool. 


Appeal.  ") 

(Collinip  M.R,.   and  Mathew  and  J  Dec,  16, 

Cozeui- Hardy p  L.  JJ»)  ) 

Webster  v.  Shajip  &  Co.  (Limitid),  (a.) 
Mkti^  and  gtnyant—Emphjftrs"   UahUity—Actidmt^ 

Compennition^Fartiaf  incupacUff—  Wetkly  payment— 

EdTTiin'ji  before  accidmi — Earninyi  after  aemdent — 

fForJl^irt^i'j*  'Comptii3aii&n  Act,  Ibdl  (60  ifc  61  Vid.  c, 

37),  Schedule  /,,  dattae  2. 

Where  o  workman  claiming  ef^nipemation  under  ilic 
Workmtn'a  Compmisatwn  Ad,  1897^  '*  «i  the  tim^  of  the 
arbitration  only  partially  incapaatutid,  and  lias  resumed 
work  and  M  earning  wayes,  hut  time  wages  are  lei$  than 
fml/  thr  wages  he  ima  earning  be/ore  the  accuUntt  tliere 
u  nQ  ymtraf  rule  by  which  the  fiTbitrator  ought ^  in 
OMtsHny  ei}mpejisation,  to  award  tlte  maximUTH  weekly 
pttymeni  alliiti^ed  by  ilieJct—xnz^t  a  payment  of  half  the 
mnonnt  of  the  average  weekly  earnings  before  iJm  aeddent ; 
btU  he  m^isl  fjrercise  hia  diecretion  in  e<ich  particular  case. 

Appeal  from  an  award  of  the  judge  of  the  Bradford 
County  Court  J  in  an  art^itration  under  the  "Workmen*  a 
CompensatioQ  Aot,  1897. 

Tub  workoian  in  this  case  met  with  an  accident  in 
the  course  of  hia  employment  which  resulted  in  hia 
being  inoapacitated  for  work.  His  average  weekly 
earoiuga  before  the  accident  were  248.  Od.  The  work- 
man and  the  empl':»f  ers  came  to  au  agreement  whefe- 
by  the  employ cps  were  to  pay  him  duriug  the 
incapacity  tUe  weekly  aum  ol  half  the  amount  of  hia 
average  weekly  earninga  b<^fore  the  aooident — viz,, 
I2a,  4|d.  Tne  employtjra  made  this  weekly  pay meot 
for  two  year  a,  and  at  the  end  of  that  time  the  work- 
man reaumed  work  under  them*  Hia  average  weekly 
earoiugs  were  then  lie,  The  employera  having  dia- 
contiuued  the  weekly  payment,  the  workman  tiled  a 
request  for  arbitration  as  to  the  amount  of  compensa- 
tion  payable  to  bim  uoder  the  Act.     The  county 

(a.)  Eoported  by  F*  G,  B^okee,  Esq,,  Barrister- 
at-Law. 


court  judge  made  au  award  for  a  weekly  payment  of 
128*  4fd.,  and  reoorded  the  grounds  of  hia  decision 
ia  the  following  note :  '*  In  my  opinion  the  meanleg 
of  the  Act  is  that  the  workman  is  to  receive  compen- 
lation  for  his  loss  of  wagea  whether  this  ia  total  or 
partifldt  but  that  for  the  protection  of  the  employer 
there  is  the  Tiroviao  that  do  more  than  half  his  wages 
IB  to  be  paid  him.  In  the  case  of  partial  disablement  I 
thiok  the  court  should  first  aecertain  what  ia  the  loss  ol 
wages  the  person  has  sustained — in  this  case  13b,  9d, 
I  think  that^  if  tbia  ia  lesf;  than  the  maidmnm  allowed 
— viz*,  half  the  original  wages,  the  whole  of  such 
amount  ought  to  be  awarded,  unleaa  there  is  some 
reason  to  the  contrary >  but  the  court  is  uot  bound  to 
award  the  whole  of  that  amount,  but  may  award  a 
less  amount,  say,  half  the  difference,  if  it  sees  HL  In 
this  case  13s.  M.  exceeds  the  half  wages,  whioh 
are  agreed  at  12i,  4Ad* ;  so  I  eamnot  give  more  than 
that  amount ;  but  I  see  no  reason  why  I  should  not 
give  the  full  amount  allowed  by  the  Act  and  award 
12fl»  4ld,  This  ia  the  rule  I  always  follow  in  these 
oaaea  unless  some  grounds  are  given  for  varying  it." 
The  employers  appealed, 

S,  T.  Evans f  K*d  and  Minion- SenhottJie,  for  the 
employ  era.— The  learned  county  court  judge  has  laid 
down  for  himself  a  rule,  which  he  follows  in  nearly 
©very  oase^  of  brio  gin  g  up  th«  amount  of  compensa- 
tion as  nearly  aa  possible  to  the  original  wages.  His 
practice  U  to  award  the  iojored  workman  the  maxi- 
mum compensation  allowed  by  the  Act— vix-i  half 
the  amount  of  bii  original  weekly  eamiDgs,  unleaa  he 
is  since  the  accident  earniog  a  larger  sum  a  week  than 
half  his  original  weekly  earnings*  Thia  involves  a 
noncompliance  with  clauie  2  of  the  first  schedule  to 
the  Act,  which  provides  that  "in  firing  the  amonnt 
of  the  weekly  payment  regard  shall  be  had  to  the 
difference  betweou  the  amount  of  the  average  weekly 
eamiDgs  of  the  workman  before  the  accident  and  the 
average  amount  which  he  is  able  to  earn  aftet  the 
accident."  The  effect  of  the  oounty  court  judge's 
rule  of  practice  ia  that  a  man  who  ia  partially  disabled 
gets  more  than  a  man  who  is  totally  disabled^  and  all 
inducement  ia  taken  away  from  employers  to  take  on 
an  injured  workman  at  reduced  wages. 

J,  J,  Wright,  for  the  applicant.— In  lUingworth  t, 
Wahndef/,  [1900]  2  Q.  B.  142,  48  W.  B,  Dig.  117,  it 
waa  held  that  olanse  2  of  the  first  schedule  to  the 
Act  does  not  operate  so  ai  neoeasarily  to  cut  down 
the  maximam  rate  of  compensation  allowed  by  clause 
1  [b)  of  the  schedule.  The  county  court  judge  in  this 
caie  did  not  disregard  clause  2.  He  conformed  to 
the  schedule.  He  did  not  consider  himself  bound  to 
award  the  miximnm,  but  he  thought  that  he  had 
power  to  do  so, 

CoLJJKS,  M.R*—I  am  of  opinion  that  the  appeal 
muat  be  allowed,  and  that  the  case  muat  go  back  to 
the  learned  county  court  judge.  He  aeems  to  have 
applied  a  hard-and-fast  rule  for  determiniug  the 
amount  of  the  we*?kly  payment  where  the  workman 
is  only  partially  disabled  and  is  earning  wages  since 
the  accident,  which  he  thought  ought  to  be  followed 
in  all  caaea.  I  am  of  opinion  that  it  is  impoisible  for 
a  county  court  judge  to  lay  down  any  hard *and- fast 
rule,  and  that  it  Is  bii  duty  to  exercise  his  discretion 
in  each  particular  case.  The  statute  limits  the 
maximum  weekly  sum  which  may  be  awarded — viz.^ 
half  the  wages  which  the  workman  was  earning  at  the 
time  of  the  accident*  That  ia  the  mazimnm  weekly 
payment  which  the  county  court  judge  has  to  deal 
with,  and  it  is  to  be  notioed  that  the  maijmum  ia  the 
same  whether  the  compensation  be  f^r  tot^  or  for 
partial  disablement.  It  olearly  doei  nofc  follow  that 
tht  maximum  ta  to  be  given  in  every  Qaae«    In  mj 
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ObUILT  OF  ApfXAL* 


Bail>0  tr,  TaOKNTOJf  AND  QeART. 


Cou&x  OF  Appeal, 


opinion  It  may  well  be  that  in  some  Qasev  the  judgfl 
womld  be  well-ad7ia«d  not  to  give  the  maximum, 
TheBtatute  imposei  on  the  eoanty  court  judge  the 
duty  of  ©lercisifig  hit  aiioretion  in  the  matter. 
Olauae  2  of  the  first  achediile  sayi  that  "  in  filing  the 
amount  of  the  weekly  payment  regard  shaU  be  had 
to  the  dift^reuee  between  the  amount  of  the  averaKe 
weekly  eamingi  of  the  workman  before  the  aooident 
and  the  average  amount  which  he  it  able  to  earn  after 
the  accident.*'  The  difference  which  it  here  auggeated 
aa  a  topic  for  oonaideration  Beema  only  to  be  relevaat 
for  the  purpoae  of  reducing  the  pavment  below  the 
maatimum  allowed  by  the  Act,  Although  the  county 
oourt  judge  is  aot  bound  to  reduce  the  amount,  he  is 
contempUted  as  being  in  the  portion  of  a  person  who 
II  mjited  to  readjaat  a  wet^kly  payment  which  it 
already  at  the  maximum  with  the  view  of  rtjducinr  it 
And  thia  la  so  whether  he  it,  ai  in  this  case,  heanti^ 
an  origmal  application  by  the  workman,  or  whether 
Heis  heanog  an  application  under  ckuae  VI  of  the 
ioliedule.  I  think  the  county  court  judge  made  a 
miaUfce  m  feeling  himself  bound  to  follow  the  rule  of 
practice  which  he  baa  adopted,  and  the  cage  must 
therefore  go  b*ck  m  order  that  he  may  apply  hia 
jadiaal  discretion  to  the  matter. 


Mathew  and  Cozms-KAZDY,  L. JJ,,  cooonrred. 
Appeal  aUowtd, 

Bolioitor  for  the  appHoant,  W.  H.  ScoU,  Bradford. 
Bolicitorj    for    the    employee,     Wyunt-Btm^    .(' 


Prom  County  Palatine  of 

Laneaater.  r 

(Taughan  Williams.  Eomer,  and  t  ^^^  ^*  ^' 

Stirling,  LJJ.) 

BElOd  V,   ThoRNTOJI  and  GeAKT,   (fy.) 

landlord    and    Unant-^Ua$e-  Co^nmd -  lUdricUvt 

^^or^nant-^Tradt- Covenant    not    to    Id    ad/oining 

.     ^opeH^  M  purpi^rs  0/  a  particular  trmde^Mmn. 

ty  ^    term    **  ariUtk  and   heraldic   Hatiomr''— 

In  mi  the  df/endafit.  T,  dt^mtitd  to  the  pkinUT  for 

trnti^mmg  a  BUpuhium  on  the  part  of  the  pluintiff  -  not 
^hT  if  T  7"^  ^*,^''^'^'«*  ^ny  other  trnd^  or  hmintu 
than  thmof  admhr  in  piHuttt,  prinU.  emramnGs, 
P^^ph,,  and  artidf,  of  vtrtu.  artUUc  and  heraldil 
statkmtr,  frame  maker  find  deal^  in  photogruphicframn, 

arcad^/or  the  trade  or  humnm  herHnhefore  m^diontd  to 

nt^i  If'  Tf}^'*  ""^^^^^^  contained  a  stipulaiion 

ZnTJ^ll  f  '  ''^'  ^r""^"^  ''""^  **/^'»  '^'«  premise, 
<^f^  to  htm,   any  other   hi^neu  than  that    of  a 

i/^Z^'^TA  '"^^^^fp^^    tmk4dkr,  or  aUitioner.^^     The 

htm  in  the  ar,Mde,  soid  and  deatt  in  (inter  alia)  pictuie 

P^^^^f^  OhriUma,  and  New  ^arcard^^    ^  ^ 

„S  f^*''^FHVJ!'^'^^'^  »n>«rft(>n  and  damaget  both 
tm^nst  T.  for  i^in^  and  permiUing  ti^  me  0/  Zd 
agaimt  O./or  imng,  prenmes  in  the  armdefor  tht  pur- 

(a.)  Exported  byA.  E.  TAYL^^Bi^^Bi^te^ 
ftt-taw. 


WW  of  carrying  on  a  hmnes,  iimilar  to  that  Oifriid  oa 
hi/  the  plaintiff, 

Hddy  that,  hauing  regard  to  the  tertm  of  tha  p^iniif*a 
agreement,  the  Inuincu  contemplated  to  be  earned  d«  k 
him  vjas  of  an  aggregate  description,  and  incltidtd  at  tt 
ml3tanti*ii  porthn  thereof  tftat  of  **  aTtisiit  and  AcratdtV 
tUktioner  '*  ;  that  the  mhgequent  Idting  of  other  premim 
in  the  arcade  to  the  defendant  Q.  for  the  pufpew  af 
mrryingon  (intar  ali«)  the  hmimuof  a  '' MtatimuT'* 
generally,  taiihout  any  limitaUon,  was  a  breach  on  th* 
part  of  the  lessor  T.  of  his  MipuJaiion  m  the  ngreemeat 
with  the  plaintiff  '*  ttot  to  let  *'  any  othtr  part  of  tht 
areadefor  the  purpose  of  the  trade  or  butiii^is  carrie/lQn 
hy  the  piaintiff  and  that  the  defendant  T-  mtis  liaUt 
iu  damagcf  to  the  plaint tff  hi  respect  of  witth  hremh 

Hvid,  fuHher,  that  the  plaintiffs  claim  agaimt  G. 
failed  altogether,  inasmueh  as  the  express  terms  of  th$ 
restrictive  covenant  only  extmded  to*' not  /^h'n^^aiwf 
did  not  restrict  ''the  using  of*  the  premms  fm-  tht 
purjiose  above  mentioned. 

Kemp  V.  Bird,  2o  W.  M.  838,  5  Ch,  D.  549,  Us- 
titssed. 


Appeal  from  the  dpcision  of  Hall,  V;C,,  in  tttf 
Falttttne  Court  of  Lancaster* 

The  facts  wtra  as  follows:  The  plaintiff  C.  A 
Bngg  carried  on  business  at  Noa.  6  and  7,  Tht 
Arc*de,  Lord-atreet,  Liverpool,  as  a  fine  art  uealer* 
The  defendants,  Eobert  and  Jaofes  Tiiomton,  buiMfri 
and  eontraotort,  were  the  landlords  of  the  arcade?  ia 
which  the  pUintiir^a  shop  wai  situate.  By  the  action 
aa  ongmally  brought  the  plaintiff  sought  for  an  in- 
innction  to  restrain  Mesira.  Thornton  as  such  land- 
lords from  letting  and  allowing  to  remain  let  certiin 
other  prfmiies,  Nos.  8  and  9  in  the  arcade,  immedi- 
ately opposite  those  occupied  by  the  plaintiff,  or  any 
part  thereof,  or  any  other  portion  of  the  arcade,  for 
the  purpose  or  any  of  the  porpoaes  of  the  bofiiee*) 
earned  on  by  the  plaintiff,  in  alleged  violation  of  a 
covenant  contained  in  the  plaintiff's  agree  aient  foi 

The  action  first  came  on  for  trial  on  the  25th  of 
February.  1903,  but  upon  being  partiaUy  opened  flw 
Viee-ChanceUor  intimated  that  the  tenant  of  tb« 
premifles  Nos.  8  and  9  ought  to  b*  joined  at  a 
defendant  in  the  action,  to  as  to  haF«  the  cii» 
properly  dealt  with.  Aocordingly  the  defendant 
O.  J.  Urant,  the  tenint  of  Nos*  8  and  9.  was  a'^deil 
ai  a  party,  and  the  case  came  on  for  trial  on  the  *i9th 
of  April. 

The  agreement  for  lease  between  the  plaintiff  mi 
tn^,  *Y''  '^^<>'T^t^n  ^a"  dated  the  30th  of  Oot^btr, 
1901,  and  contained,  on  the  part  ol  the  plaintiff,  tkl 
lessee,  the  foUowbg  clauae  1  *'  Not  to  carry  on  xtpm 
the  premises  any  other  trade  or  bnsineaa  than  that  of 
a  dealer  in  pictures,  oil  and  water  colours,  printa, 
engravmgs.  photograpba,  etohinga,  and  articlisi  of 
vertu,  arnatic  and  heraldic  stationer,  frame-maker 
and  d^ealer  in  photographic  framei,  artisU*  colons, 
and  the  acceaBoriea  to  the  said  trade  or  bnsin«§." 
The  agreement  contained  the  foUowing  stipulation  on 
the  part  of  the  landords:  **Not  to  let  any  athef 
portitjn  of  the  said  arcade  for  the  trade  or  buuQ«« 
herembefore  mentioned  to  be  curried  on  by  the 
tenant '» {i.e,  the  plaintiff).  The  plaintiff's  agreeawmfc 
for  lease  was  for  twenty-one  yeara  at  a  r^nt  of  £\^ 
per  annum,  and  the  plaintiff  went  into  poneaaion  of 
the  premiaee,  whtoh  had  only  recently  been  com- 
pleted, but  no  leaae  had  as  yet  actually  been  granted. 
TuV^  tjie  pjamtiff  had  gone  into  occupation  he  found 
that  all  the  shops  in  the  arcade  were  not  let.  aa  h» 
had  been  led  to  understand,  and  tome  rem«ijl#d 
nnlet  for  a  conaiderable  time,  one  of  them,  tht 
canse  of  the  action,  remaining  unlet  for  tw^lr^ 
months  after  the  plaintiff  had  gone  into  ooonpatton 
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ol  bii  itop.  Dorii]^  the  temporary  absence  of  the 
plaintiff^  be  waa  told  that  the  preoiis^i,  Nos*  8  and 
9,  were  let  ta  a  Mr*  Latarche^  and  on  h%B  rettirn 
the  plaintiff  found  that  it  was  to  be  rtpened  as  a 
**Librsire  FrancaiBs,*'  and  thftt  stationerir  and 
piotiir«  poitcar^js  would  be  sold  there*  Directly 
these  were  eihibited  the  plaintiff  wrote  to  the  defeod- 
anti  Thornton  calliag  their  attention  to  the  factj 
and  iuggeetiisg  tbut  they  ahonld  inform  the  tenant 
that  he  mnat  not  sell  or  adireTtise  these  goods  in 
the  arcade,  as  auch  articles  came  within  those  speoided 
in  the  clamse  in  the  plaintiff *s  agreement*  Some 
correipondence  took  place,  but  nothing  resultedt  and 
▼arioua  at  tides,  such  aa  Cbiintmas  cards  and  New 
TeaT  cards >  were  from  time  to  time  exhibited «  also 
^ewB  similttr  to  thoie  the  plaintiff  nold. 

By  an  agreement  dated  the  I'dth  of  September » 
1902^  and  made  between  the  defendants  Thornton 
and  Grant,  the  Thorntons  leased  to  Grant,  for  a 
term  of  one  year,  to  begin  on  the  lit  of  October, 
1902»  a  italt  occnpying  the  whole  front  portion  of  the 
ikop  Kos.  8  and  9  in  the  arcade.  Thi«  agreement 
contained  a  stipulation  that  the  tenant  (Grant) 
diotild  not  carry  on  any  other  business  than  that  of 
"b  librarian,  newsigentf  bookieUcTf  or  stationer^* 
without  the  previous  consent  in  writing  of  the 
Thomtorifl.  Grant  commenced  to  carry  on  thpfein  a 
buaincss  which  included «  aa  the  plaintiff  alleged, 
that  of  an  artUtio  and  heraldic  atationer,  and  also 
dealt  in  pictnrei^  priifts^  eogravlngi,  photographs, 
4^c.  (inclnding  picture  postcards »  Ghnstmaa  and  New 
Tear  cards).  Grant,  it  appeared »  was  the  manager  for 
Mr.  Latarchei  who  carried  on  practically  the  same 
bn sinews  in  Liverpool  as  the  plaintiff  carried  on,  A 
great  deal  of  oorreepondence  ensued,  and  a  large 
nnmber  of  letters  pa«sed  between  the  aolicitors  of  the 
iranons  partiei.  EvcotuaUy  after  some  delay  a 
me^ttng  took  pUoe  uu  the  3l8t  of  October,  1902| 
between  the  defendants  Thornton  and  Grant,  the 
r«sult  of  which  was  that  Gr^nt  said  he  would  give  an 
nndertakicg  not  to  sell  photographs,  but  would  not 
agrtre  not  to  sell  pigtnre  postcards  or  Christmas  cards. 
Accordingly  the  writ  in  the  aeiion  was  issued  on  the 
liith  of  November*  The  plamiiff  alleged  that  by 
reason  of  the  word  **  stitioner  *'  being  included  in  the 
biuiaest  which  Grant  was  authorized  to  carry  on,  he 
was  enlitled  to  sell  all  thiogs  which  other  stationers 
sold  all  over  the  country ;  and  the  plaintiff  objected 
to  the  tale  by  Grant  of  picture  postcards ,  which  con- 
stitiited,  as  he  alleged,  **  artistic  stationery,'*  a  portion 
of  the  bufiioess  carried  on  by  the  plaintiff.  The 
plaintiff  accordingly,  by  his  amended  claim,  claimed 
«n  injunction  to  restrain  Grant  from  selling  snob 
articles  or  carrying  on  a  business  which  included  that 
of  an  **  artiatic  and  heraldic  stationer"  and  dealer  in 
pictures,  printe,  engravings,  etchingir,  i^c, ;  he  also 
claimed  damages  against  Grant.  The  defendant 
Or«tit  dented  that  the  stall  in  Nos,  8  and  9  was  let  to 
bim  for  the  purpose  of  oarrying  on  a  buiineBS  similar 
to  that  of  Mr.  JLatarche  or  for  any  other  business 
than  that  of  a  Librarian,  newsagent,  bookseller,  or 
stationer,  and  contended  tbat  the  sale  of  picture  poet- 
card  b»  Christmas  cards,  and  New  "Sear  cards  was  a 
part  of  the  business  of  a  librarian,  newtagent, 
bookseller,  or  stationer. 

The  Vice-chancellor  granted  the  injunction  against 
the  defendants  Thornton  during  the  contiouance  of 
the  plaintiff's  tanancy  under  the  agree meiiit  of  the 
30th  of  October,  1901,  from  letting  any  portion  of  the 
at  cade  for  trades  or  basintsses  which  included  those 
Bpecifted  in  the  agreement  with  the  plaintiff,  and  he 
sIho  granted  a  similar  injunction  againjit  the 
defendant  Grant  from  taking  or  continuing  to  hold  a 
lease  or  tenancy  of,  or  using,  the  premise!  Kos,  8  and 
9  m  the  said  aroade  for  any  trades  or  businesses 


similar  to  those  specified  in  the  plaintiff's  agreeEnent 
for  lease ;  but  the  injunction  was  directed  to  ba 
luspended  for  three  months,  and  also  in  qmb  of 
appeaL 

From  this  deciiion  the  defendants  Thornton  and 
Grant  appealed. 

Nevtlh,  K.a,  F.  M.  I^cston,  mad  H,  Mather,  for 
the  appellauts, — They  cited  the  following  caiea : 
Kemp  V*  Bird,  25  W,  E.  838,  5  Ch.  D.  549,  974  ; 
Fiiz  V,  i/ej,  [1893]  1  Ch.  77»  41  W.  E,  Dig.  208  ;  Dc 
Mattoa  V,  fhbson,  1  W.  E,  109,  4  Be  G.  &  J.  276,  7 
W,  E,  Ch,  Big.  27, 

F»  0*  Lawrence^  K^C.f  and  R.  B*  Latvremx,  for  the 
respondent.— If  you  have  the  word  *'  stationwy*'  it 
would  include  all  kinds  of  stationery,  including 
'*  artifttiij  and  heraldic  stationery  "  :  Stuart  ?.  Diplock, 
38  W,  K.  223,  43  Ch.  D,  343,  38  W.^  R.  Dig,  60,  In 
every  separate  trade  it  is  a  question  of  substance* 
All  the  evidence  shows  that  there  is  no  substantial 
trade  di 8 1  lection  between  *' stationery '*  and  '' artistic 
static nery . '  *  * '  Artistic  and  heraldic  station ery ' '  may 
well  be  deEned  as  "  high  class-stationery."  When  we 
prove  that  our  client  is  a  high' class  ttationer,  then  it 
is  clearly  proved  that  there  has  been  a  direct  inter- 
ference with  his  business.  The  only  defence  to  the 
action  wo  aid  be  that  of  a  purchaser  for  valuable  con- 
sider ation,  having  the  legal  estate,  without  notice  of 
the  restrictive  covenant.  The  defendant  Grant  has 
not  shown  he  has  the  legal  estate.  [VAtraHAK 
Wii^LiAMS.  L.J,,  referred  to  Ite^^h  v.  Schweder,  22 
W.  E.  292,  633,  9  Oh.  App.  463.  22  W.  R,  Dig,  102/) 
Eagtrs  ▼.  Hoaegotd,  48  W.  E.  202,  650,  [1900]  2  Oh. 
388,48  W,  E,  Dig,  197,  shows  that  the  only  con- 
clusive anawtr  to  an  action  on  a  covenant  such  as 
thia^  is  by  the  pereoa  possessing  the  legal  estate  with- 
ont  notice.  The  defendants  had  c on >i tractive  notice 
of  the  covenant ;  they  admitted  in  their  defence  that 
they  were  bound  by  the  covenant. 

They  referred  also  to  the  fol Lowing  cases :  Talk  v« 
Moxhay,  2  Ph..  774  ;  London  and  SoHth-fVe^ierTi  Bail* 
wmCo.  ▼,  Oomm,  m  W.  E*  321,  620.  20  Ch.  B.  562, 
30  W.  B.  Dig,  179  ;  t/«Wue  v.  BmdJey,  [1903]  2  Ctw 
446  ;  2^Ac  Attoniei/ -General  v*  Biphoiphated  Gttaiio  Go. , 
27  W*  E,  621, 11  Ch*  D,  327  ;  Nottinghmm  Futm^Brkk 
and  Tile  Uo,  v,  BtiU^,  34  W.  E,  405,  16  Q.  B,  D,  778, 
34  W.  E*  Bfg,  211;  Mandtr  v,  Fakk^,  [1891]  2  Ob. 
554,  39  W,  E.  Dig.  103,  158;  Holhway  Br^ys.  v,  lIiU, 
[19Q2]  2  Oh,  612,  oi  W,  E,  Dig.  SI,  in  which  Br^jani 
V.  Hancock,  [1898]  1  Q,  B.  D,  716,  46  W.  E,  386,  wai 
dieting  nithed. 

Ntviile,  KX\t  replied, 

Yauqhaw  WfLMAHfl»  L  J,— This  is  an  action  which 
in  substance  is  brought  for  the  remedy  of  an  alleged 
breach  of  a  clause  in  an  agreement  for  a  lease^.  Now, 
the  clause  in  the  agreement  which  it  is  alleged  is 
broken  runs  thus :  •*  Not  to  let  any  other  portion  of 
the  said  arcade  for  the  trade  or  buein^ss  hereinbefot4i 
mentioned  to  be  carried  on  hj  the  tenant,"  It  is 
said  tbat  there  has  been  a  breach  of  that  clause* 
Tbat  clause,  it  will  be  observed,  ie  a  clause  against 
letting,  it  is  not  a  clause  against  using*  Then  one 
has  to  see  whether  there  has  been  a  breach  of  it,  and 
in  order  to  do  that  one  must  ascertain  the  meaning 
of  the  words  ^*  for  the  trade  or  business  herainbefore 
mentioDed  to  be  carried  on  by  the  tenant,*'  One 
looks  above  to  see  what  is  the  business  hereinbefore 
mentioned  and  one  iinds  ont  in  an  antecedent  clause 
which  runs  thus  :  '^  Not  to  carry  on  upon  the  premiiea 
any  other  trade  or  business  than  that  of  a  dealer  in 
pigturesi  oil  and  water  colours,  prints,  engravings, 
photographs,  etchings,  and  articles  of  verta,  artistic 
and  henddic  statboerj  jrame- maker  aod  dealer    in 
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photographic  Iramei^  artist  b*  oolours  and  acceBsoride 
to  the  Aoid  trade  or  basin  we/*  I  agree  with  the 
learned  ViDe^Chancenof  that  if  one  looks  at  the 
evidence  and  considers  substantially  what  business  it 
is  which  it  mentioned  in  the  earlier  clause^  the 
evidence  ahowa  that  there  hai  been  a  substantial 
breach  of  the  cov^enant  niit  to  lot  auy  portion  of  the 
aroade  lor  the  trade  or  business  hereinbefore  men- 
tioned, Iq  order^  however  to  arrive  at  this  oo&oluaion 
one  ii  bound  also  to  look  at  the  letting  froui  year 
to  year  to  the  defei^dant  Granti  but  it  will  be  objserved 
that  that  letting  from  year  to  year  is  a  letting  which 
ia  determinable  by  the  leisor.  I  think  upon  a  elx 
months'  notice.  The  words  of  that  letting  are  in  the 
third  clause  i  **  The  tenant  shall  keep  the  said  stall  in 
gcod  repair  during  the  tenancy  and  in  such  repair 
ahall  deliver  the  same  to  the  landlords  on  the  deter- 
lainatioa  of  snch  tarm*  The  tenant  shall  not  make 
any  alteration  in  or  addition  to  the  said  stall  in  order 
to  carry  on  any  business  other  than  that  of  a  librarian^ 
newsagent,  bookseller,  or  stationer,  without  the  pre- 
vious consent  in  wTiting  of  the  landlords/' 

Now,  if  you  look  at  the  description  of  the  buiiness 
in  the  plaintiff  Brigga^s  agreement  and  ask  yo  are  ell 
the  question  whether  the  letting  of  the  premises  to 
the  defendant  Grant  for  the  purpose  of  oairying  on 
the  businesB  of  a  statiooer  would  be  a  breach  of  the 
agreement  not  to  let  the  arcade  for  the  purpose  of 
carrying  on  the  businees  mentioned  in  Briggs's  agree- 
ment, it  seems  to  me  that  if  there  is  no  qualification 
of  the  word  '^stationer *'  or  no  limitation  of  what 
may  be  done  under  that  businessj  the  letting  to  Grant 
would  be  a  suhitantial  breach  of  the  ooveuiknt  in  the 
agreement  with  Briggs.  When  onoe  thateonclosion  baa 
been  arrived  at  it  saems  to  me  that  one  has  got  over 
the  principal  difficulty  which  exists  in  this  case*  But* 
assuming  that  the  letting  by  tbe  Ussors  to  Grant  is  a 
breach  of  the  lessors'  oorenant  in  the  Briggs  agref^ment^ 
it  still  is  necessary  to  consider  what  are  the  remedies 
of  the  plain tifr,  and  moreover  against  whom  has  he 
l^ot  those  remedies  F  Xow  I  thiuk  that  if  informa- 
tion had  eome  to  the  plaintiff  while  this  letting  to 
Qimnt  was  threatened  or  in  negotiation,  the  plaintiff 
eonld  then  probably  have  applied  to  the  <x>nrt  for  an 
injunction*  not  only  to  restrain  the  lessors  from 
letting  to  Grantt  bat  dso  to  restraia  Grant  from 
taking  these  premises  in  breach  of  the  covenant 
of  the  lessors  with  the  plaintiff.  And  after  the 
letting  to  Grant  by  the  lessort  had  become  an 
aooompliahed  fact,  in  my  judgment  the  plaintiff 
could  have  applied  to  the  court  for  a  declaration  that 
that  letting  we  a  a  bad  leitmg,  and  that  declaration 
would  have  bound  both  lessors  and  Grant »  But  thai 
is  oot  what  happened  in  this  case.  The  plaintiff  has 
not  got  any  su^  declaration ^  nor  has  he  got  any  anch 
injunction  as  I  have  suggested*  The  truth  of  the 
matter  is,  that  in  this  case  the  plaintiff  has  been 
content  to  allow  the  letting  to  Grant  to  stand  as  an 
iodsting  fact,  and  not  to  impeach  it*  Such  an  injutio- 
tioii  as  he  has  obtained  in  the  court  below  applies 
merely  to  future  dealings  with  this  property,  and  not 
tb  that  dealing  with  tne  property  which  coneisted  in 
the  letting  of  it  to  Grant.  It  seems  to  me  that  under 
those  cbcumstances  the  remedy  of  tbe  plaintiff  against 
Grant  (the  tenant)  is  gone  altogether  and  doeg  not 
any  longer  exist*  In  my  judgment  the  plaintiff 
cannot  get  either  damagea  or  an  injunction  against 
0rant  in  respect  merely  of  the  user  by  Grant  of  the^e 
pfcmiaes.  The  plaintiff's  right  of  action  against 
Grant  is  lor  the  breach  of  a  covenant^  not  as  to  user^ 
but  the  br«ach  of  a  covenant  as  to  letting ;  and  inas- 
much aa  he  does  not  now  impeach  the  letting,  it 
teems  to  me  that  his  remedy  is  merely  a  remedy 
against  the  lessors;  and  the  remedy  against  the 
lesiors,  iO  far  aa  letting  to  Grant  is  oonoemed,  is 


merely  a  remedy  in  damages.  No  doubt  If  thtre  wai 
a  reaion  to  suppose  that  there  was  Ekely  to  be  a 
further  dealing  with  this  property  in  the  same  way  in 
which  the  lestora  dealt  with  the  premise*  whmi  they 
let  to  Grant,  there  might  then  be  a  remedy  by  way  of 
an  ID  junction  with  regard  to  such  future  dealmg  with 
the  property,  and  indeed  the  Vice -Chancellor  has 
granted  suoh  an  injunction ;  but  I  ihall  have  to  say 
a  word  in  a  moment  about  the  niicessity  for  that. 

But  the  primary  remedy  in  respect  of  this  particular 
transaction  is,  in  my  judgment,  that  the  plaLotiff 
should  have  damages  against  the  Uaiors  for  the 
breach  of  the  covenant  not  to  let ;  and  it  tmua  to 
me,  the  letting  standings  that  no  damages  in  rtipact 
of  that  can  be  reoovered  by  the  plaintiff  as  agunit 
Grant. 

So  much  for  the  damages*  With  a  slight  modifica- 
tion of  wording,  the  direction  of  the  Vice-CbanceOor 
as  to  damages  can  standi  It  cannot  quite  ttAud, 
beoause  it  will  be  seen  that  there  is  a  reference  in  that 
direction  to  a  common  law  injunction  or  something 
of  the  sort,  and  in  my  judgment  there  is  no  need  of 
an  injunction  here  at  alL  Tiiere  is  nothing  in  th* 
facts  of  this  c^ae  to  lead  one  to  suppose  that  there  will 
be  a  repetition  of  a  letting  of  this  sort  In  all 
probability  the  form  which  the  letting  took  was  a 
mere  slip,  and  if  the  parties  had  been  well  advised  in 
the  traniaction  the  lettiug  might  very  well  have  b«an 
made  in  such  words  as  wMd  have  limited  tht 
station sr^s  busineas  to  be  carried  on  by  Grant  in  snch 
a  way  that  it  would  not — even  if  there  had  been  au 
express  letting^ — have  amounted  to  a  breach  of  ths 
covenant  not  to  let  any  part  of  the  arcide  fortba 
business  mentioned  In  the  agreement  with  lbs 
plaintiff. 

In  these  circumstances  no  injunction  wUl  be  neoet- 
sary.  Tftere  need  only  be  liberty  to  apply,  in  the 
event— which  ia  very  improbable — of  aoy  attempt 
bf^ing  made  by  and  by  to  grant  farther  let  tin  gi. 
There  will  be  a  declaration  siooply  that  the  letting  to 
Grant  was  a  breach  of  tbe  dans©  in  the  agreement 
with  the  plaintiff  by  the  leasors  not  to  let  for  the 
business  before  mentioned  in  that  agreement ;  and  an 
inquiry  as  to  what  damages  have  been  sns timed  by 
Buob  breach. 

EoMBa,  L,J, — The  parties  here  certainly  raia9«  tauT 
mindj  a  very  puzzling  question,  but  ihe  conolnsum  1 
have  come  to  is  that,  at  any  rate,  the  daf«ndafiti 
Thornton  must  be  held  to  have  comQuttud  a  bre*diol 
their  agreement  with  the  plaintiff*  The  trade  or 
business  referred  to  in  the  agreement  with  the 
plaintiff  appears,  as  I  gather  from  the  documsot 
itself  and  tnc  evidence,  to  be  one  of  what  1  may  cill 
ati  aggregate  kind ;  that  is  to  say,  it  coiuaatfl  of 
several  headi,  and  those  heads  appear  to  be  deiaQid 
in  the  agreement  it«elf,  and  amongst  those  haads  I 
find  *'  artiitic  and  heraldlQ  stationer/*  and  aLfo 
*'  dealer  in  photographs.*'  No  w,  the  oonclnnon  I 
come  to  from  the  document  and  the  evidenoe  i%  tibat 
those  references  to  the  heads  of  the  trade  or  biuin«i 
are  all  references  to  substantial  portions  of  ih»  1z»l« 
or  buaioefis  regarded  as  a  whobj  and  that  a  sofaalaB' 
tial  part  of  tbe  business  was  that  which  is  refecrad  to 
in  the  words  "  artistic  and  heraldic  Htation«r/*  and 
also  by  the  part  which  refers  to  the  photogr»pii«-  I 
am  here  oon^^oing  myself  to  the  artistic  and  waMk 
stationer.  1  cannot  come  to  the  conoluuon  thill  thai 
was  simply  a  mere  accessory  fe  another  biiisui^H — Hit 
business  of  a  dealer  in  pictures,  or  pictures  and  wmMm^ 
colours.  To  my  mind  it  was  an  essential  parfc»  <m  al 
any  rate  a  substantial  portion  of  the  buaineai  r^gatdod 
as  a  whole*  That  being  so,  when  ttie  defeadaala 
Thornton  entered  into  their  agreement  with  0cini 
they  expressly  authorised  him  by  the  t^rms  of  tiu«r 
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ItttiDg  to  him  to  carry  on  the  buuDeu  of  &  itationer 
gea0rAU7«  Now,  on  the  e^idanoa  it  it  retuoDabty 
dear  that  a  ftfttiondr^i  buinDesa  oompriifia  mora  thsji 
the  bumDess  wbich  may  be  deaciribfid  under  tht  head 
of  '*»rtiBtio  and  her&ldio  ttationer/'  From  the 
QTidence  I  gather  that  statioEierg  would  carry  on  a 
buiiiieBH  which  would  include,  to  a  practical  axteot* 
the  bndiietB  (U  regarded  as  a  aeparate  buiiuees)  of 
aftiatic  and  heraldic  station ers ;  and  I  oome  to  the 
coBolution  on  the  whole,  therefore,  that  the  letting  by 
Tnorutona  to  Grant  was  a.  letting  to  enable  Grant  to 
carry  on  a  Bubstantiat  portion  of  the  trade  or  busings 9 
referred  to  in  the  agreement  with  the  plaintiff,  Now  that 
beinii^  »o,  it  of  neeeaiity  folio w»  that  there  was  a  breaoh 
by  the  landlord  of  Ma  covenant  with  the  plaintiff,  and 
there  ia  no  doubt  that  aome  damage  at  any  rate  haa 
followed  from  that  letting  to  Grant*  That  being  io, 
the  plaintiff  is  entitled,  I  think,  to  a  declaration  that 
the  letting  to  Grant  was  a  breach  of  the  covenant  with 
the  plaintiff  I  and  to  an  inquiry  aa  to  damages » 
For  ihe  reason  given  bj;  YaughaQ  Williama,  L  J. , 
it  is  clearly  not  a  caae  in  which  there  waa  any 
neoeBsity  for  an  injunction  with  regard  to  future 
iMting,  But  that  I  think  Bhowa  the  extent  of  the 
[  pl&intiff'a  right  I  cannot  aee  that  the  plaintiff  haa 
«BtabLi«hed  any  right  to  hold  the  defendant  Grant 
liable  in  thia  aotion.  The  covenant  by  Meaers* 
Thornton  in  their  agreement  with  the  plaintiff  waa 
only  **not  to  let  any  of  the  other  portiona  of  the 
arcade  for  any  trade  or  bu  sin  est  referred  to  in  that 
a^iummmit  Nothing  ii  said  pur|>orting  to  bind  the 
laaaors^  property  in  the  arcade  generally  in  reapeot  of 
i»ef.  Nothing  ii  said  aa  to  prohibitltig  Meflari* 
Thornton  f eom  permitting  a  new  tenant  to  uae  the 
property  in  any  partionlar  way,  or  purporting  to  bind 
tb«  property.  On  the  face  of  it  the  covenant  ia 
reatricted  in  its  form  to  '*  not  to  let.''  I  BttppOio, 
having  regard  to  the  to  me  what  similar  case  of  Kemp 
T*  Bird^  that  such  a  covenant  wo  aid  not  prevent  the 
landlords  thetnaelvee  earrying  on  in  the  arcade  any 
kind  of  buaineas  they  ohoae;  and  it  wonld  not 
prevent  tbem  aelling  the  arcade^  or  prevent  the 
pnrohaitr  carrfing  on  a  aitnilar  baaineBa  to  that  of 
th«  plaintiff.  It  ii  dear  from  the  case  of  Kemp  ▼, 
Bird  that  in  CMM  like  thia  the  court  ought  not  to 
presume  any  intention  to  extend  a  covenant  auch  aa 
thia  beyond  what,  on  the  face  of  it,  it  purpsrtfl  to  be, 
Aa  waa  aaid  by  James,  Ij,J-,  in  Kemp  v,  Birdf 
"  FeraonA  who  are  men  of  bugines^,  aa  they  were 
here,  art>  able  to  get  protection  and  aJdrice,  and  they 
mnat  make  their  covenants  express,  so  as  to  stat^ 
what  they  really  mean,  and  they  cannot  get  a  court 
of  law  or  eqtiity  to  supply  something  which  they  have 
not  stipulated  for  in  order  to  get  a  benefit  which  is 
puppoaed  to  have  been  intended."  That  being  bo, 
Ending  here  simply  a  covenant  to  restrain  letting,  what 
»r«  the  plaintiff's  remedies  if  a  letting  is  ab-tut  to  be 
made,  or  has  been  made  P  If  it  la  threatened,  and  if 
it  ii  an  improper  letting,  he  can  apply  for  an 
injunction*  It  is  possible,  though  we  need  not  go 
into  detail  iq  oonaidnring  it,  that  even  after  a  letting 
hat  been  ^eoted^  if  the  tenant  has  notice  expreas  or 
iiii|4iAd  (thongh  probably  he  always  would  have 
.  ijiipliad  notioa]i  it  may  be  that  the  plaintiff  would  be 
I  mtitled  to  have  the  letting  declared  invalid  poistbly 
mm  against  hitn.  That  may  be.  I  need  not  conaider 
it ;  but  beyond  that  his  rights  do  not  extend,  I  find 
nothing  which  enablea  him  to  aay  "  There  ia  a  letting ; 
I  do  not  apply  to  a  at  aside  that  letting,  I  do  not 
ftpply  to  prevent  it ;  it  is  effective  and  it  ia  there ; 
but  aaauming  the  letting  is  a  good  letting  and  stands, 
I  now  ask  the  oourt  to  nold  that  the  tenant  cannot 
nae  the  property  nnder  hia  tflnancy  except  subject  to 
a  particular  donrtmotioni*'  1  oan  £nd  nothing  in^the 
C'weoaat  oootained  iu  the  agreenifnt  with  the  plaintiff 


which  f nabl^s  the  court  to  hold  that ;  and  in  that 
respect  I  think  we  arn  bound  by  the  principle  of  the 
decision  in  Kemp  v.  Bird. 

The  plaintiff  does  not  seek  any  relief  in  the  way  of 
prevail  till  g  the  letting  or  the  repetition  of  the  letting 
aa  against  htm.  On  the  oontrary,  he  comes  here  and 
he  atks  for  damagea  agaiuat  Thorntons  on  the  footing 
that  there  has  been  a  letting,  and  no  doubt  he  wiO 
seek  to  establiah  substantial  damages  possibly  ai 
against  Thorntons  on  the  very  ground  that  that 
l€tti]]g  has  allowed  the  tenant  Grant  to  carry  on  the 
bu  sines  1  he  is  oarryiog  on»  and  which  he  cannot  be 
stopped  carrying  on,  Tnat  being  so»  it  appears  to 
me  that  the  plaintiff  here  has  no  remedy  ag^iuBt 
Grant,  He  cannot  attack  Grant,  as  being  bound  by 
any  restrictive  covenant  affecting  the  user  of  the 
propf^rty  during  his  tenancy  ;  and  Grant,  not  being  a 
perBon,  who  haa  conb'acted  with  the  platniiffi  cannot^ 
of  course,  be  sued  for  a  breach  of  covenant,  Uader 
thoae  circumstances  there  can  be  no  damages,  it 
appears  to  me,  as  againat  Grant,  and  the  action 
against  him  ought  to  have  been  disEnijied  with  costi* 

SnBLrKO,  L  J. — I  amof  the»*mc  opinion,  I  agree 
with  the  Yice-Cbaaoellor  as  to  the  construction  which 
he  haa  put  upon  the  covenant  in  the  agreement  eotered 
into  between  Messrs,  ThomtouB  aud  the  plaintiff, 
and  for  the  reaaons  which  he  haa  given  and 
which  my  brothera  have  given  ;  to  these  I  cannot 
usefnlly  add  anything.  Bnt  I  should  like  to  say  one 
word  upon  the  case  aa  regards  the  defendant  Qranti 
who  haa  taken  the  subaequeut  lea^e.  As  regarda  him 
the  case  la  based  upon  the  atipulation  in  the  agree- 
ment with  the  plaintiff,  that  the  lessors  would  not 
let  any  other  portion  of  the  arcade  for  the  trade  or 
boBin^sa  mentioned  to  be  carried  on  by  the  tenant, 
that  is,  the  plaintiff.  We  are  really  aaked  to  read  that 
as  if  it  mere  a  stipulation  that  the  lesaor  would  not 
let  or  use  any  other  portion  of  the  arcade  for  the  trade 
or  bnsinesB  mentioDed  to  be  earned  on  by  the  plain- 
tiff. In  my  opinion  that  is  not  the  fair  conBiructton 
of  the  covecant.  1  tay  so  for  the  sxme  reaaont  as 
were  given  by  Pry,  J,,  in  the  case  of  Kemp  v.  Bird — 
namely,  that  the  covenant  aa  it  atanda  ia  perfectly 
intelligible  and  reasonable.  In  the  second  place, 
the  constr action  contended  for  by  the  plaintiff 
creates  a  much  wither  obligation  than  ia  imported 
by  the  strict  words  of  the  covenant.  The  lessors, 
Mesars,  Thornton,  might,  upon  my  reading  of  the 
coveoant,  either  themselves  ciirry  on  the  same  buaineas 
aa  the  pi  aim  iff  upon  another  part  of  the  arcade^  or 
they  might  have  aold  part  of  the  arcade  for  that  pur- 
pose. The  covenant  being  as  it  stands  intelligible 
and  rational,  it  does  not  appear  to  me  that  there  ii 
any  reason  for  reading  it  a«  extending  to  include  not 
mereily  the  letting,  but  the  user,  of  tfte  other  portione 
of  the  arcade.  I  may  point  out  that  if  as  I  think  il 
the  true  construction  of  the  agreement  in  thia  oa«e, 
the  asaigns  of  Messre.  Thornton  are  bound  (and  those 
include  leaaeea),  still  the  same  objection  arises, 
because  the  only  obligation  upon  enoh  an  aasign  ia 
not  to  let  a  portion  of  the  premiees,  and  he  la  not 
prohibited  from  using  them.  It  aeems  to  me,  th«%- 
fore,  that  the  relief  which  the  Vice- Chancellor  has 
granted  as  against  Meaara,  Thornton,  ii  not  that  to 
which  the  plaintiff  is  entitled.  It  may  be  that  the 
plaintiff  in  this  caae  has  failed  to  protect  himself  to 
the  extent  which  he  desired,  but  that  doea  not  appear 
to  be  aufficient  reason  for  altering  what  is,  in  my 
judgment,  the  plain  construction  of  the  covenant* 

Solicitors  for  the  appell^ta,  Rowdiffas,  Mawh,  ^ 
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White  v,  Metoalf*  {a.) 

Mortage—  Forecloiure — Account —  Hectiv^r — Mepatn  — 
Mt/T^Offee  not  inpo9»easion—Conveyanci7ig  and  Lam  of 
Property  Act,   1881  (44  <£  45  Fid.  c*  41),  j,  24,  $iib- 

A  receiver t  not  in  pmsevnon  of  morigarfed  premiee^, 
haa  7w  power  to  make  repairs  teithotit  the  writieti 
tttUhority  of  the  mortgage^.,  and  then  onl^  to  (he  t^ent 
of  the  renU  imd  ^irofitt*  In  taking  an  accountt  therefore, 
in  forechsure  proceedings  t  the  mortgagee  in  not  entiUed 
to  the  cost  of  such  repairs  made  tmtkout  mch  written 
auihority, 

SommQiii  hy  tbe  [^lamtiffi,  who  wetre  the  fint 
mortgageea  of  o«rtain  leaaeliold  premlitifl,  to 
detonnine  whether  they  were  entitled  to  be  allowed 
the  coit  of  repftiTH  doue  to  the  mortgaged  premiaea* 

The  defendants,  Metcalf  and  Qreig,  were  the 
leiseea  of  &  block  of  ff^ta  for  a  tertn  of  years  tLiid6r  a 
lease  whet^ia  tbey  co Tenant ed.  among  other  thinga^  to 
repair  and  keep  the  prem^iees  in  repair. 

Oa  the  Uth  ol  November,  1692,  they  mortgaged 
thia  property  to  one  Godfree*  to  aeoure  £2^600. 

On  tbe  24th  of  Maroh,  1893,  they  mortgaged  their 
eqnity  of  redemption  to  the  dafatidant  Eawiinaon  to 
aeoure  £1,000,  On  the  30th  of  June,  1893,  Godfree 
tranaferred  hia  pecnrity  to  Eawlinfioo,  On  the  5rh  of 
September,  1894|  Bawlmaoii  made  a  further  advance 
of  £500,  making  the  total  sum  advanced  £4,000, 

On  the  22nd  of  September,  IM9,  thia  mortgage 
was  sbeolntely  assigned  to  the  plaintiffs,  the  defend- 
ant Bawlinsc^n  joining  in  the  transfer  aa  mortgagee, 
and  at  the  request  of  the  mortgagors,  bnt  anbject  to 
the  mortgagora^  equity  of  redemption  under  the 
indenture  of  the  30th  of  June,  1893,  and  their  interest 
under  another  indenture  which  comprised  other  pro^ 
perty. 

By  the  mortgage  de«d  under  «?hich  the  plaintiffB 
were  entitled,  ttie  defendautt  Metcalf  and  Greig 
covenanted  to  obaerve  and  perform  the  coven&nta  of 
the  leaae  during  the  continrtanoe  of  the  mortgage. 
Oa  the  2:£nd  of  September,  1899,  the  plaintfffa 
effected  a  policy  of  aamran^^e  with  the  Lmw  Guarantee 
and  Truat  Society,  guaranteebg  the  plaintiffs  against 
loaa  in  reapect  of  thii  mortgage. 

On  the  5th  of  March,  1902,  the  plaintifF$  under  the 

E:>werfl  conferred  on  them  by  the  Conveyancinjr  and 
aw  cf  Property  Act,  1881,  ai>pointed  Mr.  T.  B, 
Eonald,  the  general  manager  of  the  L%w  Guarantee 
and  Truat  Society  receiver  of  the  t«dU  imd  profits  of 
the  mortgaged  premiaea,  who  entered  lato  the  receipts 
of  the  reuta  and  profiti  accordingly* 

The  plaintiffs  alleged  that  the  covenauta  in  the 
leaee  aa  to  repairs  weteuot  fulfilled  by  the  mortgagora, 
and  the  renta  and  profits  not  being  eufficient  for  the 
purpoae,  the  receiver  expended  a  sura  of  £217  7s,  Gd. 
in  repaira,  the  money  being  aupplied  by  the  Liw 
Guarantee  and  Trust  Society. 

On  the  18th  of  July,  1902,  the  ploiniiffi  commenced 
an  action  by  originating  eummoua  for  loreclo»ure 
againat  the  mortgagora  and  Bawlinaon,  the  eecoud 
mortgagee^ 

On  the  10  th  of  Auguat  they  obtainei  an  order  niii 
for  foreoloaure  on  the  footing  that  they  were  not  in 
possess  foil  of  the  mortgaged  premiies,  and  an  acoouu^ 

{a.)  Reported  by  C*  W.  Mkad,  Esq.,  Barrister- 
at-Law. 


was  directed    to  aaoertaiu  what    wsi    due    to  the 
plain tiffi  under  their  security. 

The  plaintiffa  dmmed  to  be  allowed  the  cott  of 
the   repairs,  and  took  oat  this  eummona  to  have  tMs 

queation  determined. 

E.  Beaumont t  for  the  plain titfs.— The  mortgagee, 
who  haa  expended  money  in  neceisaiy  repairs,  Is 
entitled  to  be  allowed  that  expenditure  in  takbg  m 
account. 

Warrington,  KX\,  and  E*  P.  Hewitt ^  for  the 
second  mortgagee, --The  cost  of  repairs  cannot  be 
allowed,  tinder  jsecti on  23  of  the  Convef  ancing  and 
Law  of  Property  Act,  1881,  the  receiver  ia  only  igeoit 
for  the  mortgagor  for  the  purpose  of  receiving  reatt. 
He  cannot  expend  money  unleas  expressly  auThorieed 
to  do  so  by  the  morrgagee.  The  fint  mortg&gaei  art 
not  tn  poiaeaaion  and  cannot  thejuaelvea  repair,  and 
the  receiver  can  only  do  ao  oo  their  written  direction 
out  of  the  renta.  If  the  repairs  are  urgent  the 
mortgagee;  must  go  into  poaaes^ion  to  do  them^ 

Thep  cited  In  re  Leilie^  Leslie  v,  French^  31  W-  E» 
561,  23  Qh.  D.  552;  and  Fatcke  v.  Scottieh  Imperii 
luBuranee  Qo,,  35  W.  B,  143,  34  Ch.  t>.  234. 

Beaumont^  in  reply.— The  claim  for  thia  cnoirey  ij 
on  behalf  of  the  firat  mortgageea,  not  of  the  receiver^ 
and  haa  been  expended  on  neoessary  repairs,  and 
they  are  entitled  to  be  allowed  the  coats  of  thoM 
repairs  in  taking  the  account.  It  ia  immatenal  who 
found  the  money.  In  In  re  Lttlie  Fry,  J,^  mentloni 
four  oases  in  which  a  lien  might  be  created  on  mooe^ 
aecured  by  a  policy  by  paymnut  of  premiuma — ^tbi 
fourth  one  being  **by  reaaon  of  the  right  vested  in 
mortgageea,  or  other  praona  having  a  charge  upon  tiie 
policy,  to  add  to  their  charge  any  moneys  which  have 
been  paid  by  them  to  preaerve  the  property/'  That 
applies  not  only  to  the  case  of  poUcif^s,  but  is  of 
general  application,  as  here^  to  expenaee  incuTrid  in 
mttkmg  the  property  more  valuable.  For  tbii  pur- 
poae it  make»  no  difference  whether  the  mortgegee  tJ 
in  or  out  of  poaaeatfion. 

KjiKEWICH,  J, — This  summons  really  covers  a  point 
of  conaider&ble  diffignlty,  which  sppears  to  be  one  ol 
entire  novelty.  It  is  a  summous  issued  in  a  foreclotart 
action,  the  plaintiffs  being  the  first  mortgageea,  and  ths 
defendant  a  aecond  mortgagee  and  the  mortgagors.  It 
seems  that  noma  quettious  of  account  ai  to  the  sum  of 
interest  and  the  date  when  it  was  payable  have  arinn 
in  chambera,  and  it  is  desired  to  have  these  quaa^oot 
aettled  by  the  court  before  the  certificate  goes.  But 
in  truth  the  only  question  which  has  h^f-nx  fttgned  li 
not  at  all  what  one  would  have  e^tpected,  but  it  the 
question  whether  iu  taking  the  account  to  aacertatii 
the  «um  due  to  the  plaintiiFs  the  coat  of  «ec^ui 
repairs  ia  to  he  allowed.  What  hai  happened  is  thai 
there  ia  a  receiver  who  ia  not  in  poasesEiion,  but  Is  ifl 
receipt  of  the  rents  and  prolita  of  the  mortgagtd 
property,  whicb,  although  the  same  tbing  for  many 
purposes,  ia,  of  course,  really  entirely  different.  It  li 
neeeaaary  to  coniiHer  who  that  rf!oeiver  ia,  and  whit 
ia  hia  office  and  character.  Long  before  the  Legialatitie 
intervened  to  simplify  the  rigbts  aud  r«med(Qa  cf  a 
mortgagee,  it  was  very  common  to  provide  ill  ft 
mortgage  deed  that  the  mortgagee  might  appoinl  a 
receiver,  and  he  often  appoint^  at  onoe*  But  it  wsi 
ftlwaya  provided  that  the  receiver  was  to  be  the  e^eat 
of  the  mortgagor.  He  waa,  of  oonne,  ftppoontrd  to 
protect  the  mortgagee,  but  aa  a  third  penoc^  In  wlioM 
hands  tbe  money  waa  stopped ;  he  waa  to  ptj  alei 
and  taxea  and  other  outgoings,  and  thenwat  dutONd 
to  pay  the  net  balance  of  the  moneya  he  received  to  lit 
mortgagoti  after  paying  what  was  dne  for  tutarail  ta 
the  mgrtgagee.    Now  there  can  be  no  quactioii  tlial  • 


Voi-Ln. 
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High  Court*         Whitb  w.  MKTCALf,— Axr.-Gur.  v.  Mayor,  &o.,  of  NoTTHiaHAM*         High  Ootjbt. 


raoeiTer   appointed  in   that  w&y  coold  not   posaibly 
ex«<siit0     repairs     and     charge     them     agatuit    the 
mort^ag^e,     The   mortgagee   would   be   entitleii   to 
WAft   OQ   tflkking  the  reoeiTer'a  aooount,  '*  Tou  have 
recQif^ed   so   iDUoh   for  rent}    and    oiit  of    that    you 
mUMt  p^y  outgotBgs,  bat  bay oud  that  you  oau  pay 
nothing  withont  mj  directioni     Subji^ct  to  the  p*y* 
ment  o?  oat  goings,  the  rent  and  proflts  form  a  net 
euni  applicable  in  the  firat  instance  to  keeping  down 
the  intei€«t,  and  the  balance   will  then  go  to  the 
mortgagor.     But  not  a  single  penny  can  be    spent 
otherwise  before  my  int«re»t  is  discharged  unlt^M  it 
wa«  to  expre«ily  provided  £a  the  terma  of  the  deed^ 
or  jou  have  my  express  aothority."    That  was  the 
object  and  the  result  of  the  appointment  of  a  receiver 
before   1S81*     Now,   the  Oonveyancing  and  Law  of 
Property  Act,  lS8lp  in  this  particular^  as  in  many 
others^  merely  adopted  the  practice  of  conveyanoeni, 
and  lection  24  only  sets  out  in  a  conoise  fonn  what 
has  been  embodied  before  in  mortgage  after  mort- 
gige.     By  sub-seotion  1  it  empowers  a  mortgagee, 
who  haA  become  entitled  to  exercise  the  power  of  sale 
ooaf erred  by  the  Act  to  "  appoint  such  person  aa  he 
thinkj  fit  to  be  receiver/'    Sub-seotion  2  sayi  that 
foch  a  receiver  ^*  shall  be  deemed  to  be  the  agent  of 
the  mortgagor/'  in  otber  words^  if  the  receiver  takes 
the  rents  and  profits^  leaving  the  mortgagee  in  the 
Itmcbi    the  mortgagor   still    remains   liable    on    hia 
oovBDAnt.     There  follow  certain  directions  as  to  what 
the  receiver  may  receive,  his  remuneration ,  and  his 
duty  to  iniure  if  so  directed  in  writing  by  the  mort- 
gagee.    Tnen  Bub-seotiou  S  providei  for  the  applica- 
tion  of  all  money  received  by  him  (1)  *^  In  discharge 
ot    all    rents,    taxe»,    rates,    aod     outgoings " ;    (2) 
*'  in  keeping  tiown  all  annual  sums  or  other  payments 
and  thv  inttsrest"  ou   prior  charges;  then  by  lub- 
clanae    (3)    "in    payment    of    -     .     ,     the    cott  of 
executing  necessary  or  proper    repaii^  directed  in 
writmg   by  the  mortgagee."      8t>   that  as   regards 
repaixK»,  the  receiver's  only  authority  is  that  of  the 
uortgagee^     The  mortgagor  cannot  give  him  th*t 
antbority.    It  would  be  a  monstrouu  thing  if  he  oouM* 
and    «ntirely    contrary    to    practice    and    the    law 
attaching  to  that  practice.    Wuat  he  hat  in  his  haudt 
is  applicable  to  keeping  down  the  mortgage  intereit^ 
aud  toe  balance  the  a  beloDgs  to  the  mortg«gor  ;  but 
until  the  interest  is  kept  down  that  balance  belougs 
to  the  mortgiigee.     In  fiicti  the  only  disoharge  the  > 
receiver  can  get  ia  from  the  mortgagee*     It  is  from 
the  mortgagee  that  be  gets  hia  authority^  and  it  is  to 
him  that  be  is  accoim table,  and   the   mortgagor  is 
reBponsible  for  him.     In  the  present  c&ae  the  receiver 
has   thought   fit,    without    any   direction    from    the 
mortgagee,  to  execute  certain  rep  air j.     Let  us  assume, 
then,  they  were  highly  desirable,  that  the  premises 
wonld  not  let  otherwise,  and  that  the  money  was  well 
■pent  with  judgment  and  good  faith  in  order  to  secure 
a  good  tenant.     That  may  have  been  a  very   wise 
tldng  lor  a  landowner  to  do,  but  the  landowner  is  not 
the  naortgagor  for  this  purpose,  but  the  mortgagee, 
who  Is  entitled  to  say  that  ha  will  have  his  iu ter est 
paid,  and  that  the  repairs  shall  not  be  done  until  that 
ia  paidi.  Then  ic  is  »aid  that  becaui?  the  receiver  in 
this  cane  ia   the    manager   of  a   society   which   has 
guaranteed  the  mortgagee  against  loss,  ^at  therefore 
he   is  entitled    to  do   something   whiob    any  other 
receiver  conld  not  do*      I   see  nothing  in  the  old 
practice,   or    in    the   Act    itaelf,    to   bear    out    that 
suggestion*     The  society  which  has  guaranteed  this 
mortgage  is  In  the  povition  of  any  other  guarantors, 
and  is  no  doabt  eti titled  to  enforce  its  rights  by  being 
■fibrogated  to  the  rights  of  the  principal  whom  it 
protects,  but  for  r he  moment  it  is  a  mere  stranjcer* 
It  ia  not  a  party  to  this  acticsi  at  ail,  snd  in  no  way 
bonnd  by  th«  account*    I  am  asked  to  regard  this  t 


receiver  in  two  oapacitiee— as  a  receiver  appointed  by 
the  plain  tiffs*,  the  agent  of  the  mortgagor,  with  the 
limited  powers  which  the  Act  points  out,  and  also  as 
agent  of  this  society,  fint  the  only  person  I  can 
regard  is  Mr.  Eonaldi  the  agent  of  the  mortgagor 
appointed  receiver  under  this  Act*  In  that  character 
it  eeems  to  me  that  he  cannot  justify  any  expenditure 
on  repairs  unless  authorized  in  writing  by  the  mort- 
gagee, and  then  only  to  the  extent  of  the  rents  and 
profits. 

I  therefore  bold  that  the  first  mortgagees  having 
expended  money  on  repairs,  have  no  right  to  charge 
it  against  the  second  mortsagef^p  Thi^re  will  be  a 
direction  to  the  master  that  in  Taking  the  accontit^  he 
is  not  to  allow  to  the  first  mortgagees  any  moneys 
fxp ended  on  repairs  or  otherwise,  except  necessary  or 
proper  repairs  within  section  24  of  the  Act^  and  paid 
for  out  of  rents  and  profits  on  the  dir£Otion  in  writing 
of  the  mortgagees, 


Solicitors,      Merrimanf 
Needhamt  Ttfefi  dt  Barrow, 


WhiUf     <C-      Thf>Tfip97m; 


Gfaan.  Div*  J 
Farwetl*  J*  J 


Feb*  10-13,  15,  IT 


A'nOBlfEX-G£NEBiL&     t'.     MaYOR, 

KoTTLKOHAit,  (a.) 


&a.. 


OF 


N'uiiafictr — 8maUp(m    hospital  ^  Action  qutA  timet — 
Weight  and  ittfficiemt^  of  evidence. 

Where  the  «ie  of  a  iTnaUi>&x  hytpUal  U  etire/uUy 
choaea,  m  in  a  proper  aiitjttitiont  and  comtitiUet  n4^ 
appreciabU  dmi^fT  to  the  public  health  and  no  nt$i§an^ 
to  private  pruperiy,  and  the  f^tupital  iUelf  is  properlif 
managed  und  mil  precmUiom  taken  to  prevent  in/e^tiotk^ 
that  scientific  skill  and  knowkdgt.  tequirtf^  the  facU,  thai 
the.  hmpiiai  la  within  fifty -one  feet  i*/  a  high  road 
and  that  there  w  ^omt  riek  of  in/tction.  even  when  the 
utmost  care  ia  tiiken,  do  nut  outwtigh  lite  hentfiU  accruing 
to  the  public  in  general /ram  the  maintenance  of  u  smeUl- 
pox  hmpiiai  that  reduces  the  risk  for  every  inhabitant  of 
the  district  wkernn  it  is  aituate.  To  warrant  an  injunc' 
tion  restraining  the  tw«  of  such  a  hospital  there  mtiet  &i 
a  strong  probabilitff,  almoit  amnantir^to  moral  certainty » 
that  the  hospital  will  be  an  actionable  mmamc^ 

Action  quia  timet. 

The  plaintiffs  were  the  Attorney- General  ex 
relatione  and  the  owners  and  occupiers  of  premise i  in 
the  parish  of  Best  wood,  NotLinghamshire,  and  the 
defandauts  were  the  mayor  aud  corporation  of 
Nottingham*  The  plainti&  sought  to  restrain  the 
defeudauti  from  mamtaiuing  a  sm^ilipjx:  hospital  thftb 
had  been  ernactsd  by  ihi^m  wittiiu  titty-one  teec  of  a 
higti  road,  and  wittilu  haU  a  mile  of  ttie  residetiea  of 
one  o!  the  plaintiffs,  withtn  2QQ  yards  of  ttie  prismises 
occupied  by  another  plaintitiri  and  Within  various 
disiayces,  not  exueediug  haif  a  mile  in  any  case,  from 
the  residence  of  oi-htirs  ;  and  it  was  alleged  that  the 
nse  of  the  hospital  oaased  great  danger  of  ttie  spread 
of  infection  among  the  inhabitants  of  the  neighbour- 
hood aud  people  uaing  the  highway*  Other  material 
facts  are  stated  in  the  judgmeut. 

UpJ&hn,  K,C^,  and  Llewellyn  Davits, — Plato tiS^ 
muat  esiablish  a  itrong  prijbabiLtty  of  apprehended 

mischief. 

(«.)  Eeportod  by  H.  STJ?paBif|  Esq,,  Barrister^ 

at-Law* 
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HiGE  GonT* 


They  called  a  nomber  of  expert  witQeieea  to  pro?« 
the  danger  to  be  Appnaheoded  hy  reason  of  ttke 
hospitfti'i  proximity  to  »  bigti  road  and  to  dwellings, 
and  ttiey  cit^d  Hill  v.  Metropolitan  A^yl ama  Boards  6 
App*  Cfts.  193.  207,  42  L,  T.  N,  8*  212,  47  L.  T.  N.  8. 
29 ;  R.  V.  V(intanddlQ,  4  M.  &  S.  73  ;  R.  v.  BiiTTu^U,  4 
M.  &  B  272 ;  i^.  ▼•  LuUr,  3  Jur.N.  S.  570  ;  ^i^nq/- 
ffAncraZ  t,  Shrewsbury  Bridge  Uo.,  21  Ch.  D.  762. 

ABquiih^  X(7m  Maormrran,  KM,,  and  J?,  J,  Parkw,— 
If  the  TWWB  exprtaaed  by  the  plain  tiff' a  expert  wit- 
neises  are  acted  on,  the  ptoviaion  of  amallpox 
hospital  a  wiU  become  impcwaible  in  many  parta 
of  the  00  an  try,  and  the  only  alternative  will  be 
treatnaeot  at  the  patients'  homea.  Although  not 
bound  by  the  rulei  of  tde  Local  Governmeat 
Boftrd,  since  no  loaa  wat  required,  the  hoipital 
had  been  erecTod  iu  a  place  reasouably  near  the 
neighbourhood  to  be  aeryed  by  it,  and  a«  isolated 
a3  posaible ;  the  hoapital  had  not  within  a  quarter  of 
a  mile  radiu*  a  population  of  200,  although  within  a 
half  mile  radiua  tbere  wai  aa  employed  population  of 
600.  *-    J      i-  A' 

They  differentiated  Hiil  y.  Metropolitan  Asylums 
Bcardt  which  waa  not  an  action  quia  titntt,  and  cif^ed 
FMr  V.  Metropolitan  A^yhirm  Board,  2  T  L.  E,  361 ; 
Attorney  "General  v.  Guild/or  d  Corporation,  12  T.  L.  E. 
64  ;  Attorney- General  v.  ManchfBt^  Ct^poralion,  41 
W,  E,  459,  [4893]  2  Ch,  87  ;  Harrop  v,  Ossett  Corpora- 
IwHi,  14  T.L,R.  308;  Bcnhehw  v.  Wortley  67  HJ. 
Ch,  762;  Aitomet/' General  T'  Bathminet  {Ireland)^  Ut 
of  February,  1004,  not  yet  reported, 

Cuft  adv,  vuii. 

Feb*  17.— Faswell,  J.— Thii  ia  an  aotion  to  retrain 
the  defendants  from  uaing  a  building  lately  erected 
and  uaed  aa  a  ainallpox  hospital  from  ao  uamg  it,  on 
the  ground  that  it  la  a  nutacmce,  neceaa&rily  cauatng 
serious  datiger  to  the  pubUc  heaiiJi  and  causing 
ipecial  damage  to  the  relator  pkindila.  No  aatuaL 
caae  of  injury  has  ariaeo;  and  this  action  is  quia  timet. 
In  order  to  succeed  in  9iich  an  action  the  piaintiffd 
must  ahow  a  atroi^g  caae  of  probabiLity  ttiat  the 
appr*?hended  misijiief  will  in  fact  ariaa— [Hia  lord- 
ah^  here  cited  Attom^^General  y,  Mancheeter  Corpora- 
tion^ [1893]  2  Gh.  87] —or  in  otder  worda  the  law 
requiroB  proof  bjr  the  plaintiffi  of  a  well-foimdud 
apprehension  of  icjury^ptoof  of  actual  and  real 
danger — a  strong  pcobubility  almost  amounting  to 
moral  certainty  that  if  the  hospital  be  establiah£>d  it 
^will  be  an  actionable  nuisance.  A  aenument  of 
danger  and  diolike,  however  natural  and  justified, 
certainty  that  the  hospital  will  be  disagreeable  or  in- 
convfenientj  proof  that  it  will  abridge  a  man's  pleasure 
or  make  him  anxioua,  the  iaabiUty  of  the  court  to 
aay  ttiat  no  danger  will  arise,  and  none  of  tbeie 
aooomijanied  by  depreciation  of  property,  are  not 
sn^cicnt  to  remove  the  burden  ot  proof  resting  on 
the  plaiutiffti  or  to  justify  a  mer«ly  precautionary 
injunutiou  restraining  an  owner's  use  of  his  own 
laud  upon  the  ground  of  apprehended  nuisance  to 
bis  neiglibourar^[citixig  the  language  of  Fitz- 
gibboQ,  LiJ^^  in  Atiorney-General  v-  EtUhmin^ 
(uurep  jrted)  ]*  Further,  tHe  defendants  are  en  titled 
to  aak  the  oourt  to  asanme  that  the  hospital  will  be 
properly  managed  and  that  all  the  prectintionfl 
that  acientifio  akLU  and  knowledge  uaualiy 
require  will  be  taken,  and  they  are  entitled 
in  tbe  present  caie  to  the  beni^fit  of  the  obaer- 
Tation  that  the  hospital  has  been  open  and  has 
reoeiTed  patients  for  the  laat  six  months «  during  the 
laat  half  of  which  it  hai  been  fall,  and  that  no 
tniae^ef  has  at  preaent  arisen  therefrom.  The 
hospital  stands  oq  a  piece  of  ground  H  a  ores  in 
extent,  ronghly  triaognlar  in  shape,  the  base  of  the 


triangle  b«iog  about  360  yardf  long  and  abutting  on 
tbe  high  roaa*  It  is  enclosed  on  alt  sides  except  one 
with  a  close  wooden  fence  6  ft.  Bin,  high,  with  bftrbed 
wire  on  the  top,  and  there  is  an  inside  fenfls  of 
barbed  wire  20fC«  distant^  The  boapitaf  baiHing  ii 
51  ft,  from  the  high  road.  On  the  aide  where  there  ii 
no  fence  there  is  a  stream  nearly  20ft  wide  with  a 
steep  bank  15 ft,  or  20ft.  high  sloping  abruptly  from 
the  hospital  grounds  down  to  the  river.  Thefe  ais 
204  residents  within  a  quarter-mile  radius  from  the 
building  and  510  within  the  half-mile  radius,.  Thsrt 
are  230  m»n  employed  on  the  Bestwood  ironworki, 
part  of  which  ia  within  the  quarter- mile  radias,  and 
1,280  on  the  colliery,  which  is  withoafe  the  quarter- 
mile  radius  but  within  the  half-mile  radius ;  tmt  ths 
majority  of  the  latter  work  underground,  and  loais 
45  men  work  at  the  bleach  works  ontaide  ttie  qasrt€T> 
mile  radius  and  within  the  half-mile  radios.  Tbe 
hospital  is  some  miles  from  the  popolona  parti  of 
Nottingham,  and  has  acceaa  to  the  city  by  meaiui  of  i 
road  which  has  few  houies  on  either  aide  and  it  not 
much  uaed  for  general  traffic.  The  neareat  Dnrsti 
reei  deuce  is  a  cottage,  with  fi^e  inmati^a,  43  ju^ 
dtatant,  and  the  nf^xt  neareat  are  six  oottagei,  with 
23  inmate,  157  yards  distant. 

The  plaintiffa^  allegation  that  the  hoapttal  ii  s 
Duiaanoe  resta  on  the  establishment  at  a  getiersl 
affirmation  of  the  proposition  that  all  ataalip'it 
hoipitala  neeeasanly  constitute  a  aerioua  diogft 
to  the  health  of  peraons  resident,  working,  <3t 
pasting  by  within  a  radius  of  nt  any  nte 
51ft  This  ia  obviously  a  Y^rf  aerioua  qoaitioiu 
HaTing  regard  to  the  impesaibllity  of  atuapiQi 
oat  smallpox  under  the  existing  lairs  and  U 
the  practical  impossibility  of  isolating  an  out- 
break in  crowded  areas,  the  oourt  ought  not  ic 
come  to  any  conclusion  that  would  result  in  dodaf 
the  majority  of  the  smallpox  hospitala  in  the  kingdom 
unless  the  expert  testimony  la  really  cpnclosiTt- 
Now  it  is  clear  from  the  evidence  that  I  have  heard  in 
this  C4ie  that  the  medical  profeasian  are  difidid  into 
two  camps  on  this  question,  each  containing  perioiw 
of  emiaence  and  experience*  Tiie  first  point  of  dif  6r* 
ence  is  on  the  theory  of  aerial  convection  for  stij 
oonaiderable  distance— aay,  for  more  than  50ft  Tim 
is  a  purely  scientific  queavion^  and  I  gratefully  ad^ 
Lord  Bowen'a  atatemBut  in  Fleet  v.  MetropdUm 
AiyluTm  Board,  that  "  it  would  be  most  daogemlti 
form  an  independent  opinion  on  a  ecientifia  qnm^m 
from  tbe  smatterings  of  science  that  might  b«  pidbi 
up  daring  the  hearing  of  a  case/'  The  plainlifil^ 
not  contend  that  there  ia  a  oonsenflns  of  exp^ 
opinion  on  the  point,  and  therefore  it  is  enoDgb  (es 
me  to  say  that  it  is  not  proven,  and  that  I  am  v^ 
competent  to  form  an  opinion  of  my  own  on  tlf 
question.  If  the  plaintiffia  could  have  eatabliiM 
aerial  convection  for  the  requisite  distance  thtj 
would  have  had  a  atrong  caae  in  that  they  wcmli 
have  ahown  the  reason  why  danger  should  exist ;  W* 
faillDg  this,  they  are  driven  to  the  empirical  opinioniof 
experts.  This  is,  of  oourse,  a  legitimate  at^d  uioat 
mode  of  proof ;  and  the  court  in  tbe  ease  of  a  oog* 
flict  of  experta,  may  either  aay  that  the  oaos  i* 
on  the  plaintiff  and  haa  not  been  discharged,  Of  it 
may  examine  the  facts  and  the  reaaoniug  given  bf 
the  experts  aa  the  ground  of  their  opiuioo;  aa^. 
io  far  as  that  reasoning  can  be  tested  by  ordiuari 
mlea  independent  of  apeidal  scientific  knowledga,  I 
feel  bound  to  test  it  and  not  to  state  simply  that  ih* 
plaintiffa  have  not  discharged  the  burden  csit  ca 
themt  I  will  take  an  example  of  the  Feasontng  ot^* 
plointiiff  witnesaet.  The  opinion  of  this  wstnaai  if  • 
oonclnsion  of  logic,  not  of  medical  soienoe,  and  biiiBb 
to  extend  an  ind action  f  onnded  on  osaea  obaer«»d  d?^ 
known  to  him  to  alt  other  oaiaa ;  but  th«  lodoQW 
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fails ;  for  the  conoliuion  that  all  hospitals  are  soaroes 
of  danger  does  not  neoessarily  follow  from  the  premise 
that  some  hospitals  are  saoh ;  or,  in  other  words,  his 
cases  ate  not  soffidoitlyezhaastiYe,  andhisreakoning  is 
a  mere  instance  of  the  method  of  the  ancients  described 
by  Bacon  as  inductio  per  enumerationem  aimplicem,  ubi 
non  reperiiur  inaiantia  contrcKiictoria,  There  is  the 
farther  difficulty  that  the  cases  are  complicated  by 
so  many  varying  drcumstances  that  the  application 
of  the  methods  of  agreement  and  difference  is 
impracticable.  If  the  case  had  rested  on  the 
plamtiffs'  evidence  alone,  I  should  have  had  great 
oiffioolty  in  adopting  the  conclusions  as  soffioitintly 
pruved ;  bat  the  court  is  in  possession  of  a  number  of 
other  oases  in  which  smallpox  hospitals  have  been 
foil  doring  outbreaks  of  the  disease,  and  in  which  no 
case  has  occurred  within  the  quarter-mile  radius  that 
could  not  be  accounted  for  by  some  means  other  than 
the  hospitals.  The  plaintiffs*  oase  depends  on  the 
inference  to  be  drawn  from  an  unbroken  series  of 
facts.  In  all  oases  where  A  has  occurred,  B  hat 
followed,  therefore  A  causes  B.  But  the  conclusion 
depends  on  the  universality  of  the  premise,  and  a 
negative  instance  unexplauied  spoils  the  chain.  It 
would  serve  no  useful  purpose  for  me  to  go  through 
the  evidence  in  detail,  but  with  regard  to  the  plain - 
tifb'  historical  instances,  if  I  may  so  call  them,  they 
have  already  figured  in  former  actions,  and  very 
recently  in  the  msh  Ooutt  of  Appeal  in  tbe  Bathmines 
cate,  and  have  never  been  accepted  as  sufficient.  It 
is  important  to  remember  that  the  Gompulaory  Notifi- 
cation of  Di8e«ses  Act  came  into  force  ^only  in  1899, 
smd  tiiat  before  that  it  must  obviously  have  bean  far 
nune  difficult,  if  not  impracticable,  to  obtain  trust- 
worthy and  sufficient  data  from  which  to  generalize ; 
Shod,  mdeed,  I  may  well  adopt  FitzQibbon,  L.J.'8,  com- 
ment in  the  Bathmtnea  ease  on  them:  '* Oases 
auch  as  Folham,  Sheffield,  Bradford,  and  Notting- 
ham may  be  explained  bv  reason  of  the  character  of  a 
neighboarhood  and  ueir  other  circumstances." 
The  defendants'  evidence  is  very  strong.  It  is 
not  for  them  to  prove  the  negative,  but  their  instances 
are  amply  sufficient  to  break  theohikin  of  the  plaintiffs' 
siffirmaiive  cases,  even  if  I  were  satisfied  that  they  had 
proved  them.  There  is,  of  cource,  some  nk.  of  ialeo- 
tion  wherever  there  is  smallpox  owing  partly  to  the 
folly  of  bystanders  and  of  friends  and  relations  of  the 
patients  and  partly  to  the  human  fallibility  of  doctors 
and  attendants,  however  carefuL  But,  in  oonsidering 
the  question  from  the  point  of  view  of  a  public 
noisance,  one  must  bear  in  mind  that  it  is  necessary 
for  the  public  safety  that  some  provision  should  be 
made  for  isolation,  that  the  difficulties  in  the  way  of 
isolating  in  the  case  of  the  iK>or  living  in  one  or  two 
zooms  or  crowded  together  in  a  single  cottage  are  very 
great,  and  that  it  is  a  choice  of  evils.  This  considera- 
tion is  mentioned  by  Ohitty,  J.,  in  AUomey-General 
-v.  Manchester  Corporation.  And  the  same  considera- 
tion applies,  though  perhaps  not  to  the  same  extent, 
to  the  private  nuisance  alleged  by  the  plaintiffs*  If 
the  fact  of  a  public  nuisance  were  established,  it  would 
of  course  be  no  answer  to  the  private  owners  to  say 
that  the  hospital  must  be  placed  8omewhere~[His 
lordship  cited  Lord  Blackburn  in  Hill  v.  Metropolitan 
A^yluma  Boards  6  App.  Gas.  207]— but  where  the 
qnestion  is  whether  the  nuisance  in  fact  exists  or  not, 
ail  the  circumstances  must  be  taken  into  considera- 
tion ;  and,  after  all,  the  owners  and  occupiers  of  the 
suljaoent  lands  have  a  far  more  effective  prophylactic 
provided  for  them  by  medical  sdence  than  by  any  in- 
junction of  any  court.  I  respectfully  agree  with  the 
following  passage  in  FitsGibbon,  L.J.*s,  judgment 
in  the  Eathmines  ease:  "It  s^ms  probable  that  the 
dread  of  smallpox  is  to  a  great  extent  the  result  of 
tradition.     That  scourge  of  the  eighteenth  century 


retains  its  terrors  for  those  who  do  not  realize  that  it 
has  been  deprived  of  most  of  its  dangers.  Vaccina- 
tion is  not  only  a  preventive,  but  it  also  modifies  the 
disease.  •  •  .  In  applying  the  maxim  sic  utere  tuo  ut 
alienum  non  laedas,  the  duty  of  reasonablepreoautionfor 
one's  own  protection  is  not  to  be  ignored.  An  isola- 
tion hospital  redncej  the  risk  for  every  inhabitant  of 
the  district.  It  is,  in  fact,  a  necessity,  and  though 
the  individual  must  be  protected,  the  public  advantage 
should  not  be  forbidden  unless  tiie  danger  and  injury 
to  the  individual  are  clearly  proved."  In  the  present 
oase  I  find  as  the  result  of  the  evidence  that  the 
site  of  the  defendants'  hospital  was  carefully 
ohosen,  is  in  a  proper  situation,  and  oonstitutes  no 
appreciable  danger  to  the  pulSlic  health  and  no  nuis- 
ance to  the  relator  plaintiff's  property.  As  I  understand 
that  this  case  is  likely  to  go  to  the  House  of  Lords, 
I  desire  to  add  an  observation  as  to  the  evidence  in 
the  hope  of  obtaming  some  direction  from  a  superior 
tiibunaL  Both  parties  concurred  in  asking  me  to 
accept  evidence  in  chief  of  what  had  happened  with 
other  hospitals,  and  I  acceded  to  the  request  in 
deference  to  tiie  opinion  expressed  in  Hill  v.  Mt^/ro^ 
pditan,  &c.,  and  also  because  the  same  evidence  of  the 
same  cases  (with  the  same  result)  appears  to  have 
been  adoiitted  in  the  other  reported  oases  relating  to 
smallpox  hospitals.  I  suggest  that  the  admission  of 
such  evidence  in  chief  is  wrong  in  principle,  as  raising 
a  number  of  side  issues  on  which  it  is  impossible  for 
the  court  to  adjudicate  without  injury  to  absent 
parties— s. jr.,  how  can  I  rely  on  the  case  of  the 
hospital  ships  (Fleet  v.  Metropolitan  Aeylwm  Boa/rd) 
as  a  proved  fact  in  the  present  case  without  in- 
justice to  them?  If  the  assumption  in  the  judg- 
ment of  Gotten,  LlJ.,  in  Hill  v.  Metropolitan  Aapluma 
Board,  42  L.T.  212,  were  correct  in  fact,  the  evidence 
would  be  valuable,  but  there  are  numbers  of  such 
hospitals  and  their  conditions  are  infinitely  various  and 
the  extent  and  value  of  such  differences  are  exceed- 
ingly difficult  to  estimate.  As  Lord  Bowen  pointed 
out  in  the  Fleet  eaae,  it  is  no  part  of  the  fuoefions  of 
the  court  to  qualify  itself  as  an  expert  in  sdenoe. 
The  court  acts  on  the  opinion  of  experts  whose  quali- 
fications can  be  tested  by  cross-examhiation,  and 
weighs  the  evidence  so  given  and  tested.  The  result 
is  that  ^e  action  fails  and  is  dismissed  with  costs. 

€k>lioiiors.  Hind  &  Bohinaon,  for  Wella  &  Hind, 
Nottingham;  Sharpe,  Parker^  Pritcharda,  Barham,  & 
Law/ord,  for  Sir  Samuel  Q,  Johnaon,  Town  Oierk, 
Nottingham. 
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Miles  jj*  HtrroffiNos,  (tt,) 

Criminal  law^Sho^dCng  at  flog^Malkwiti  intmtion— 
Bond  fide  fee^w/  thai  act  mm  ne^essaru — Maliciom 
Damage  Act,  1861  (24  d*  25  Vict  c.  97),  $.  4L 

TAe  icfl^  o/  whithm-  a  permn  u  ^j'aW«  to  tmwidion, 
agaimt  whom  an  information  under  24  d-  25  Vkt  c.  97, 
^.41,  Ad^  6fen  laid,  i»  whether  hn  acted  under  ahouk  tide 
helitf,  right  or  wr&ngt  that  it  was  necessary  for  him  to  do 
the  act  cvmpliiincd  of  in  order  to  protect  hi$  own  or  his 
moBter^i  property, 

Dttniel  ?;.  J^iues,  (1877)  L.  H,  2  a  P.  351,  25  W.  B, 
Big,  91,  cotuidtrtiL 

Cmb  Btated  by  jaatioM  for  the  GQunty  of  South- 

aiDptOBt 

At  Ihe  petty  aeistons  held  at  the  Cmatle  of  Win* 
oheoter  on  the  25  tb  of  April,  1903,  an  mformatioa 
wa*  preferred  by  Froiftdck  HutcbingH^  the  reapon- 
dent,  against  John  Milei,  the  appelJant,  under  the 
Malidouft  Damage  Act.  1861  (24  &  23  Ykt,  c,  97), 
8.  41,  charging  ^hat  the  appellant  did  imlawfully 
and  malidotiflTy  kill  a  dog,  the  property  of  one 
Sheldon. 

At  the  heaTing  it  waa  proved »  and  the  juiticei  found 
aa  facte,  that  the  appellant  was  a  gamekeeper ;  that 
on  the  day  m  question  he  aaw  a  fox  terrier  dog  near 
an  aviary  in  Tshioh  pheasants,  the  property  of  hia 
master  I  were  oonfioed  for  breeding  purposes  :  that  he 
ttred  two  ahot^i  at  the  dog  ;  that  the  dog  died  from 
the  effects  of  the  shots,  and  that  the  dog  was  then 
wearing  a  collar  bearing  the  name  and  address  o(  the 
owner  engraved  on  it. 

It  wa*  stated  on  behalf  of  the  appallant  that  the 
pbeasaiiU  had  been  very  maoh  tronbied  and  injured 
by  stray  dogs;  that  notice  boards  had  been  put  up 
against  pe..pl«  letting  their  doge  stray  near  the  aviary ; 
that  various  people  owning  dogs  nt^ar  the  aviary  had 
bten  personally  asked  to  keep  their  dogs  away  ;  that 
Sheldon,  the  owner  of  the  dog  shot,  had  not  been 
^rsonally  waroed,  aa  the  appellant  did  not  know 
Oi»e  he  kept  a  dog ;  that  the  appellant  shot  at  the 
dog  with  the  intention  of  drivmg  it  away  and  not 
with  the  intention  of  killing  it,  and  that  he  thought 
it  aecesaaTy  to  shoot  at  the  dog  in  order  to  protect 
his  master's  property* 

It  was  contended  on  the  part  of  the  appellant  that 
it  was  lawful  to  kill  any  animal  so  found  straying, 
and  that  the  shooting  of  the  dog  was  in  law  neither 
unlawful  nor  maliciotts  ho  as  to  bring  the  act  com- 
plained of  within  the  provisions  of  the  statute. 

The  juatiees,  however,  were  of  opinion  that  the 
ovidenoe  given  before  them  brooght  the  case  within 
the  operation  of  the  statute;  that  the  appellant  had 
no  right  to  shoot  the  dog,  and  that  if  any  damage 
had  been  done  by  the  dog  there  were  other  ways  oJ 
proceeding  without  shooting  the  dog* 

They  therefore  oonvioted  the  appellant  of  the 
offence,  and  ordered  him  to  pay  £2  for  damages  and 
9s.  oo^ts. 

The  queations  for  the  opinion  of  the  court  were 
(1)  Whether  the  case  came  within  the  provisions  of 
seotion  41  of  the  Hididous  Damage  Act,  1861 ;  (2) 
whether  the  appellant  was  legally  convicted  of  the 
offence  charged  agaiust  him. 

Section  41  of  the  Malicious  Damage  Act,  1861, 
iwrovidfii    that    ■*  Whosoever    shall   unlawfnlly    and 


u,l  Beported  by  Eeseinb  BbiDj  Esq*^  Barrister-at- 
Law. 


maliciously  kfll^  maim,  or  wound  a  dog,  bird,  beiit, 
or  other  animal  not  being  cattle,  but  bting  either  tb 
subject  of  larceny  at  com  men  law  or  being  ordinarily 
kept  in  a  state  of  oonfioement  or  for  any  domeitic 
purpose^  shall  on  eonvictioQ  thereof  before  a  juttica 
of  the  pf  ace,  at  the  discretion  of  the  justiee,  ba  habk 
to  imprisonment  or  a  Ene  not  exceeding  £20/* 

Cmn^lor,  for  the  appellant. — The  oonviotioQ  wii 
wrong,  aa  in  order  to  bring  an  act  within  section  41 
of  the  Act  of  1861  it  moat  be  shown  that  the  act  wm 
done  maliciously,  and  not  an  aot  done  under  the 
ioapression,  right  or  wrong,  that  the  p4fty  doiac 
it  was  jnsfified  in  doing  it  to  eave  his  premises  frtwo 
trespass :  Batiiel  v,  Jaim,  L.  E.  2  C.  P.  351,  25  W*  1, 
DiK,  91  ;  Smith  v.  Wiiliam^.  9  Times  K  B.  9,  36  J.  J* 
S40;  Bryant.  Eaton,  m  J.  J^,2\Z,  In  the  reoent  oiMof 
ArmBtrong  v,  Midtell,  88  L*  T*  Bep.  870,  ol  W.  E, 
Big.  6,  it  was  held  that  shooting  at  a  dog  that  wu 
treapaastng  without  intending  to  kill  it,  but  widi  tfaft 
inteution  of  lojuring  it  if  necessary  to  frtghtin  it 
away,  was  not  of  neceesity  cruelly  ill'treatiug  it,  Tbi 
court  (Lord  Alver stone,  C.J.,  and  Chanotll,  J.) 
there  expressly  said  that  each  case  was  question  d 
degree,  and  was  for  the  justices.  Here  the  queftron 
is  not  whether  the  appellant  might  have  driven  titfi 
dog  away  without  shooting  at  himt  but  wMhlt 
the  shooting  was  malicious,  or  prompted  by  an  hsotA 
desire  and  intention  of  protecting  hie  mutei'i 
property* 

The  reapondent  did  not  appear^ 

Lord  Ai^TSBATOirx,  L*C.J. — The  question  raiitd  bj 
this  case  is  of  considerable  import  tnoe,  and  it  ku 
been  raised  on  more  than  one  ooo&stOQ  for  the  ocn* 
sideratiofl  of  the  court.  I  think,  however,  that  the 
facts  at  present  stated  are  insufficient  to  eiiable  os  to 
deal  satisfactorily  with  the  case,  and  that  it  must  bf 
seiit  back  to  the  jnsticea  for  further  statement.  TlW 
jusUoeB  say  that  it  was  atat«d  on  behalf  of  tha 
appellant  that  he  shot  at  the  dog,  not  with  tlia 
intention  of  killing  it,  but  with  the  intention  of 
driving  it  away.  But  when  they  come  to  exprsn 
their  opinion  on  the  case,  they  merely  ny  thst 
the  appellant  had  no  right  to  shoot  the  dog,  Tbif 
therefore  have  not  dealt  with  the  important  qnsita 
whether  the  appellant  hcmd  fide  believed  that  ths 
only  way  of  protecting  his  matter's  property  was  to 
act  as  he  did — a  point  upon  whiob  it  is  molt 
desirable  to  have  their  findiog^ 

In  Dunid  v<  Janu  Lora  Coleridge,  CJ,.  laid: 
"The  forty-first  section  of  the  Act  upon  whiA 
the  conviction  proceeded  points  to  a  criMe. 
the  unlawful  or  malidoua  killing  or  qh^^f**^ 
the  animals  referred  to,  simply  for  the  purpose 
of  indulging  a  cruel  disposittOD,  and  not  ta  ^ 
act  done  under  an  impression,  right  or  wrong,  that 
the  party  is  JQEtified  in  protecting  his  premiMi  froca 
a  trespass  by  such  means,  especially  after  notioegivff*^ 
Here  the  act  was  said  to  be  done  by  the  appeUaot 
for  the  protection  of  the  property  of  his  masttf ;  n^ 
while  feeling  all  respect  for  the  decision  of  tfod 
Ooleridge  I  cannot  agree  with  all  that  is  there  laid* 
I  cannot  help  expressing  my  opinioo  that  tha  lisl 
test  is  whether  the  appellBUt  was  htmd  fide  doiog  as 
aot  which  he  thought  was  necessary  for  the  ni^tao- 
tion  of  hia  master's  property.  If  he  did  «o  bahtm 
the  allegation  that  he  was  acting  unlawfully  and  with 
mahce  would  bs  negatived.  If,  however,  he  &ed  tA 
the  dog  unneccfBiadly  and  wilhout  any  audi  b9»i 
fide  belief,  I  think  that  the  offence  of  unlawfully  «iii 
maliciously  killing  the  dog  would  be  made  out.  It 
is  therefore  important  th»t  the  facta  should  be  dtarly 
stated  on  this  pointi  and  for  this  reason  it  is  ne 
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High  Coubt. 


Bex  v.  Wtatt. 


High  Coitbt. 


Ilukt  the  case  should  go  badk  in  order  to  have  the 
fact  more  clearly  asoertained. 

Wills,  J. — I  agree.  I  think  the  case  of  Danid  y. 
Janes  was  correoUy  decided  upon  the  facts  before  the 
ooftrt«  but  the  test  lud  down  b^  Lord  Ooleridge, 
L.C.J.,  involves  a  general  proposition  which,  I  think, 

Sato  somewhat  too  broadly  the  right  of  a  person  to 
0  an  act  of  the  kind  in  question.  It  is  not  enongh 
thst  he  should  be  under  the  impression,  right  or 
wrong,  that  he  is  justified  in  protecting  his  premises 
from  ^re»p%ss  or  (4s  in  the  present  case)  iiis  master's 
property  from  ii> jury ;  if  he  knows  that  much  less 
violent  measures  would  attain  his  object  he  is  not 
jostift^  iu  resorting  to  such  means  as  killing  or 
wounding  the  animal.  I  think  that  the  test  laid 
down  by  my  lord  is  a  more  accurate  and  a  safer 
guide  in  practice. 

Chabnsll,  J. — ^I  also  agree  that  the  case  must  be 
smt  baok.  While  the  justices  have  found  that  the 
shooting  was  unnecessary,  they  have  found  nothing 
as  to  the  app<^llant*s  bond  fide  belief.  I  think  that 
the  malicious  intention  it  negatived  if  the  man 
wrongly,  but  honestly,  thought  it  was  necessary  to 
ihoot  the  dog  in  order  to  drive  it  away. 

Ckue  remitted  to  Juaticei. 

Solicitors  for  the  appellant.  Friar ,  Church,  ^  AdarM, 
foe  Percy  W.  SneUing,  Winchester. 


0.  C.  B.  \ 

(IxMrd  Alverstone,  L.C.J.,  and  f  ^.^  at 

Wriffht.  Kennedy,  Darling,  (  ^^^'  ^^' 

and  Phillimore,  JJ.)  / 

Bbx  v.  Wyatt.  (a.) 

Crinunal  law — Evidence — Obtaining  credit  by  fraud — 
JEvidenee  of  criminal  acts  other  than  thoee  charged — 
Evidence  tending  to  ehow  iystem^^Admiseibility, 

Upon  the  trial  of  a  prieoner  who  was  indicted  for  un^ 
lawfully  obtaining  credit  by  faUe  pretences  and  fraud 
frofn  a  person  who  let  apartments,  evidence  was  admitted 
showing  thai  the  prisoner  had  shortly  before  obtained 
apartnients  at  otJier  homes  and  had  left  without  payment, 

Htld,  that  the  evidence  was  relevant  and  admissible^  as 
tending  to  show  a  system  of  fraud  and  negativing  acci- 
dent or  mistake  or  any  hmest  motive  on  the  part  of  the 
prisoner. 

Case  stated  by  J.  Willis  Bund,  Esq.,  the  chairman 
of  Worcestershire  Quarter  Sessions. 

The  prisoner  was  tried  on  the  19 ch  of  October,  1903, 
on  an  in^otment  charging  that  he,  on  the  4th  of 
Aagnst,  1903,  and  on  other  days,  unlawfully,  in 
incnrring  a  certain  debt  to  one  Bhoda  Willi«ms  to 
the  amount  of  fourteen  shillings  and  sixpence,  did 
obtain  credit  to  the  amohnt  of  'the  debt  from 
Bhoda  Williams  under  false  pretences.  There  was  a 
second  count  charging  him  with  obtaining  credit  for 
the  Mune  amount  from  the  same  person  by  means  of 
fraad  other  than  false  pretences.  It  was  proved  that 
the  prisoner  came  to  ]&£rs.  Williams'  house  and  asked 
if  ahe  let  apartments.  She  replied  that  she  did,  and 
he  asked  if  she  could  take  him.  She  asked  for  how 
lcmg$  And  he  replied  for  the  night  only.    She  agreed 

(a.)  Beported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law, 


to  take  him  in,  and  he  asked  for  tea,  and  had  a  chop, 
Ivead  and  butter,  and  cake.  He  had  a  bed  and  a 
sitting  room.  He  stayed  on  three  days  and  tiien 
owed  fourteen  shillings  and  sixpence.  Then  in  con- 
sequence of  something  the  landladv  had  heard  she 
took  him  the  bill^  but  made  out  for  four  shillings  and 
ninepence  only,  and  asked  for  payment.  Prisoner 
atked  if  she  wanted  it  then  particularly.  She  said 
she  did  as  she  had  information  and  had  leen  news* 
paper  cuttings  which  led  her  to  believe  that  he  was 
the  man  who  went  about  fretting  apartments  and 
leaving  without  paying.  Prisoner  after  a  time 
admitted  he  was  the  man  mentioned,  and  said  he  had 
nothing  then  but  would  go  and  try  to  set  something. 
He  said  that  his  luggage  was  detained  at  an  hoteL. 
He  went  away  and  returned  shortly  and  oflPered  the 
landlady  one  shilling  and  aski'd  her  to  let  him  stay. 
She  refused,  and  he  asked  for  his  things  and  left. 

At  the  conclusion  of  the  evidence  for  the  prosecu- 
tion the  chairman  stated  that  while  there  was  ample 
evidence  of  a  debt  having  been  incurred  and  credit 
obtained,  he  thought  that  it  was  very  doubtful  if 
there  was  sufficient  evidence  to  jmtify  a  jury  in 
saying  the  credit  was  obtaini»d  by  fraud.  Oounsel  for 
the  prosecution  then  proposed  to  call  the  hotsl-koep^r 
and  other  witnesses  to  prove  that  prisoner  had  had 
apartments  at  their  houses  and  had  left  owing  money. 
Ttie  chairman  stated  that  he  was  very  doubtful  if  such 
evidence  was  admissible,  as  it  involved  an  inquiry  into 
each  of  the  different  c«ses  whether  the  prisoner  had  in 
each  been  guilty  of  a  criminal  offence— namely» 
obtaining  orodit  by  fraud,  as  obtaining  credit  was 
not  of  itself  an  offence;  and  that  this  fact  distiin- 
guished  tiie  case  from  those  where  evidence  of 
different  acts,  such  as  passing  false  coin,  can  be  given 
in  evidence,  and  that  to  admit  such  evidence  was,  in 
effect,  to  try  not  merely  the  case  in  the  indictment, 
but  also  whether  the  prisoner  had  been  guilty  of 
fraud  in  a  number  of  other  cases  not  charged  in  the 
indictment  at  the  same  time.  The  chairman,  however, 
admitted  the  evidence  subject  to  the  statem«>nt  of  the 
present  case,  and,  assuming  such  evidence  to  be 
admissible,  it  proved  the  prisoner  had  gone  to  several 
houses  and  had  left  without  paying,  and  still  owed 
the  money  when  he  went  to  the  house  of  the 
prosecutrix. 

The  chairman  directed  the  jury  that  to  convict  the 

Srisoner  they  must  be  satisfied  that  he  incurred  a 
ebt,  that  he  obtained  credit  by  means  of  fraud,  and 
that  if  tiiey  were  satisfied  that  the  prisoner  went 
to  the  prosecutrix's  house  without  any  intention  of 
pairing  for  his  accommodation,  they  would  he  le^ly 
justified  in  finding  him  guilty.  The  jury  convicted 
the  prisoner,  and  he  was  sentenced  to  two  months' 
imprisonment  in  the  third  division.  The  question  of 
law  for  the  determination  of  the  court  was  whether 
on  the  above  indictment  the  evidence  of  witnesses  who 
proved  that  the  prisoner  had  taken  apartments  with 
them  and  had  left  owing  money  was  admissibla 

B.  W.  Coventry,  for  the  prisoner.— This  evidence 
should  not  have  been  admitted  where  the  element  of 
aoddent  or  mistake  is  absent ;  evidence  of  the  nature 
of  that  allowed  in  this  etue  is  inadmissible.  [Lord 
Alyebstohb.  L  C.  J.— In  Beg.  v.  Francis,  22  W.  B.  663, 
L.  B.  2  0.  C.  B.  128,  it  was  held  that  evidence  of 
this  sort  is  admissible  if  it  goes  to  establish  a  system 
on  the  part  of  the  prisoner.T  In  Beg.  v.  Holt,  9  W.  B. 
74,  8  Oox  411,  it  was  held  that  such  evidence  was 
not  admissible;  evidence  of  this  kind,  no  doubt,  is 
admissible  in  cases  where  the  indictment  is  for 
murder  by  administering  poison  for  the  purpose  of 
showing  that  death  arose  from  poison,  not  accidentally 
taken,  but  designedly  administered  by  some  one,  but 
it  is  not  admissible  for  the  purpose  of  establishing 


2se 


THE  WEEKLY  EEPOl 


aUrdh  S»  1(104,1 


vdl  Ln. 


HpC.    EEX  v.  WTATT.— GlUOT  HOTBL  Co.  OF  Oalbdohia  SPBOrQa  (LdQ  i?>  Wilsoh  ato  OmE&B. 


RC, 


m^^tivfR :  fi**e  iJ^sr  ▼-  FfowHcr^yan  and  ffigtfim.  15  Cox 
403  [Wbight,  J-t  referred  to  Reff.  t.  EhudUy  47 
W.  R  121 ,  [1899]  1  Q^  B»  770  That  case  U  dia- 
tip^tshAbl*^  from  tbe  Drasent  ooe. 

Coaoael  also  inferred  to  MaKfi  r,  AUomey 'General 
for  New  South  Walei,  [1894]  4,  0.  67  ;  Be^.  y.  Oddy, 

1  Cox   210;  and  Rf^.  ▼,  O^^i*.  49  W,  E.  121.  [1900] 

2  a*  B.  7J8. 

^T-  E*   F,  MarcAtffii,  for  the  proseeutioDj  waa  not 
Cftlled  upon. 

Lord  Alverbtobte,  L,C  J.— THa  case  baa  been  ably 
argnod  by  Mr<  Coventry,  but  his  argument  really 
gnftB  to  the  weight  of  the  evidenee  and  not  to  its 
admitsibiltty.  In  Makin  v.  Attorney -Gtr^ral  for  New 
Smith  Wale$,  Hereobell,  L.O..  Bays:  "The  mem  fact 
that  evidence  add  need  tends  ti  show  th«  commiiiion 
of  othfr  crimes  does  not  render  it  inadmbaible  if  it 
be  felevant  to  an  issue  before  the  jury,  and  it  may  be 
so  relBvant  if  it  bettra  upon  the  qut'stirni  wheth*>r  the 
acts  alleged  to  C'>oBtitute  the  crime  charged  in  the 
indictment  wer©  designed  or  accidental,  ot  to  rebut 
a  defence  which  would  be  otherwise  open  to  the 
accused/*  Lord  Ruasell,  KO»J.,  io  E^g.  v.  Ehodu, 
where  the  disputed  evident' e  related  td  aubsequf-nt 
tramaotionit  aaya :  **  It  see  ma  to  me  quite  clear  that, 
il  the  transftcHons  with  Elston  and  Chambera  had 
takeo  place  before  that  with  Bays  and  at  a  period  not 
too  remote,  the  evidence  of  Elaton  and  Chambera 
would  have  been  admisBible  against  the  prisoner," 
In  Reg*  y.  Ollia,  where  the  conviction  was  affirmed,  Lord 
Bowell,  L.O.J. »  says;  **At  thia  trial  counsf I  for  the 
pKoaeeatioii  preiaed  the  recorder  to  admit  evidence  of 
the  fraud  practised  on  Ramsey  as  relevant  to  the 
ohargea  then  before  him,  ana  as  negativing  any 
reaaonable  belief  on  the  part  of  the  accust^d  that  there 
was  money  at  the  bank  to  meet  the»a  other  chequei 
or  any  of  them/'  lo  t,he  Hame  cate  Wright,  J..  s»ya  : 
**  Tne  evidence  tent^ed  to  show  that  the  conduct  of 
the  priiouer*  in  tendering  drafts  on  a  bank  at  which 
he  had  no  linng  a<?coufit.  was  not  inads-ertent  or 
aocid*^ntal,  but  waa  part  of  a  systematic  fraud,  em  tend- 
icg  over  a  period  immediately  precpdicg  and  follow- 
inn  the  date  of  the  offence  charged/'  The  majority  of 
the  (5ourtin  that  cese  held  that  the  evidence  w4b  legally 
admissible*  In  thia  case  the  acta  must  be  taken  to  have 
recently  preceded  the  act  charged.  On  the  ground 
of  the  above  d^^cisinns  the  evidence  was  clearly  ad- 
miaaible  as  tending  to  eatabliah  a  ay  at  em  and  negfttiv- 
ing  accident  or  mistake  or  Huy  reasonable  honoBt 
motive  that  the  prisoner  could  have  had,  Im  my 
opinion  the  oonviotion  must  be  affirmed. 

Wbiqht,  Jt — I  Am  of  the  same  opinion, 

KBiraBBTi  J. — I  am  of  the  same  opinion* 

DA£Lmo,  J.— I  am  of  the  same  opinion. 

FHTLLmoBS,  J*— I  agree. 

OonvieUon  affirmed^ 

Solicitors  f^>r  'he  prisoner,   Blundelh  Oard&nt  rf-  Oo^t 
for  3,  Thornlyt  Worcester* 

Solid  tots  for  the  proaecutiim,    EU4$f  Mund<iif,   tt 
Ciarh,  for  Lambert  Jt  Ro^tn,  Malvern* 


$ttbs  iSauncfl* 

{Ff<m  ifm  CmH  of  Appeal  for  Ontarw.} 

Nov,  4, 

GRiJiD     HoTBL     Co.     OF     CALKDOWIA     SPEOQa 

[Limited)  v,  WrLflo^  aio)  Othees,  (r»0 

Trade  name  —Injandton—  Locul  name  —  *'  Qdedmtim 
Springv  "—  Wordt  calculated  to  deceits  —  Onna  0/ 
akounng  thai  goode  are  dietmguisfied* 

TheappellanU  supplied  minfirat  imt^rs  taken /rf>m  tAf*> 
iprings,  at  a  l4}cal  spa  cnlkd  Cafedanui  Spring* ,  to  agenU 
arid  otkeri  in  Otitario  and  Quebec,  and  the$e  waterg  kmd 
acquired  in  the  market  the  name  0/  '*  Caledonia  Water,'* 
The  respondents  obtained  other  %imier$i  hut  0/  eimitar 
properties,  from  borings  not  far  from  some  of  the  nppd^ 
Ictnia  springs,  and  »old  them  under  the  description  0/ 
**  Natural  Saline  Water  from,  the  New  *'  [m-)  **/rom 
Nevu  Springs  at  Caledonia  *'  and  at  **  Beaver  ^mud," 
with  a  picture  of  a  heaver  on  their  labels  a$  a  trade* 

mark,  .    ,-  ^ 

Held,  that  the  respondents  wtre  mtitled  to  tndimU 
the  local  source  of  the  toaters  sold  hj  in^^,  omf  hmi 
eufficiently  distingmehtd  their  good$  from  those  of  tJU* 
appellants* 

Thia  was  an  appeal  from  the  Ootirt  of  Appeal  for 
Ontario,  The  whole  oircamstancea  under  wnich  the 
case  arose  are  set  out  at  leni^th  in  the  judgment  of 
their  lordahipe. 

Frank  Amddi  (of  the  Canadian  Btr),  for  the 
appelianttt. 

Scridton,  K.C.,  and  R.  C.  SmUh,  K.C.  (of  tfai 
Canadian  Bar),  for  the  reapondeate. 

The  judgmsnt  of  their  lordships  (Lords  Datet  sod 
EoBEETSOiT  and  Sir  Authub  Wilson)  was  deUvatttd 
by 

Lord  Davey,— The  appellants  are  the  proprittotf 
of  certain  lands  in  the  township  of  Galedom^ 
Presoott  County,  Ontario.  There  are  on  thia  Ind 
tbre^  natural  apringa  of  mineral  waters  oontatja^ 
chemical  propertiea  which  render  them  serviceable  ii 
table  warera  and  for  medicinal  purpose*.  The  aprngf 
are  in  close  proximity  to  each  other »  but  difft*r  wid^ty 
in  their  character.  One  of  theae  spricgs  is  known  ai 
the  Gas  Spring  from  the  quantity  of  oarbiirett^d 
hydrogen  gas  which  it  evolves,  another  a  caUcd  tbt 
Saline  Sprmg,  while  the  third  is  In  own  as  the  Wliile 
Sulphur  Spring.  Owing  to  the  presence  of  lb«ii 
springs  the  site  has  for  many  years  past  acquired  a 
great  reputation  at  a  place  of  summer  res  *rU  Tfce 
apt^ellants  own  a  large  hotel  called  the  Caledonia 
Springs  Hotel,  and  in  the  course  of  time  other  bmldiiigi 
have  been  erected  which  the  learned  Chancellor  d 
Ontario  in  h^s  judgment  describes  as  *'  Th^  Caledotna 
Springs  Village  attached  to  the  hotel/'  and  tlMit 
areaCalfdouiftSp  ings  Post  Office  and  a  Odledonia 
Sprtugs  Eftilway  Station.  The  aprings  are  called  tha 
Caledonia  Springs,  and  the  locality  itself  has  atao 
acquired  tbe  nanj©  of  Caledonia  Springe,  very  m wl 
like  Tunbridge  Wells,  although  in  this  c^&b9  there  ii 
nothing  which  could  properly  be  described  as  a  topB* 
and  no  incorporated  village. 

There  ii  a  fourth  spring  situate  about  two  isiUi 
frcm  the  other  springs,  called  the  *  *  Intertnitteot " 
or  **  Duncan  "  Spring  belonging,  not  to  the  appeUftBH, 
but    to    a   gentleman    named    King    Amol4L    Tit 

(a,)  Seported  by  C.  H.  a^APTOK,  Esq.,  Bamit«r- 
i^  at*Law, 
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appeUants  on  the  27th  of  Deoember,  1899,  aoqnirAd 
fnna  Mr  Arnold!  the  right  to  'take  water  from  the 
Danoan  Sjring  and  to  use  his  registered  trade-marks 
for  a  period  of  two  years,  and  also  for  ever  to  use  in 
ooonection  with  the  water  of  the  Danoan  Spring  the 
words  "  Magi  Oaledonia  Springs,"  registered  by  them. 
The  appeUaiits  thus  include  this  spring  also  in  the 
exproasion  "Caledonia  Springs." 

The  appellants  nse  the  water  from  their  springs  for 
the  purpose  of  suf>plyinK  the  visitors  at  their  hotel, 
and  also  supply  it  in  oarrels  to  their  agents  and 
others  in  Ontario  and  Quebeo.  who  bottle  it  for  the 
purpose  of  sale  to  the  public  And  they  have 
zeghtered  as  trade-marks  certain  labels  for  use  on 
the  bottles.  The  appellants'  waters  and  (it  may  be 
aammed)  Mr.  Amoidi's  waters  have  acquired  in  the 
market  the  name  of  **  Caledonia  Water." 

The  reapondent  MoDougall  was  al«o,  untQ  recently, 
theproorietor  of  an  hotel  at  Caledonia  Springs  known 
M  the  Queen's  HoteL  The  respondent  McDonell  was 
the  owaer  of  land  immediately  adjoining  the  land  of 
the  appellants.  MoDougall,  hayms:  some  difficulty 
with  the  appellants  as  to  tiie  supply  of  their  water 
for  the  visitors  at  bis  hotel,  in  the  j^n  1898 
oommenoed  boring  on  the  land  of  McDonell,  who 
was  his  brother-in-law,  and  at  the  depth  o!  85  feet  a 
ipring  of  saline  water  was  tapped,  and  a  further 
hning  made  a  short  distance  from  the  first  struck  of 
a  subterranean  spring  of  sulphur  water  at  a  depth  of 
165  feet.  Both  springs  have  a  continuous  natural 
flow  which  rises  up  Sie  pipes  laid  in  the  borings. 
These  borings  are  situate  about  a  quarter  of  a  nme 
from  the  appellants'  three  springs,  and  the  analysis 
of  the  water  obtained  from  them  shows  a  general 
rasemblanoe  to  the  waters  from  the  appellants' 
iprings.  On  the  1st  of  August,  1898,  McDonell 
entered  into  a  partnership  agreement  with  the  respon- 
deots  LyaU  and  Trenholme  for  placing  on  the  market 
the  waters  from  the  borings  thus  miMle  on  bis  land* 
Arrangements  were  then  made  with  the  respondents 
Wilson  for  s«le  of  the  waters  as  agents  for  the  part- 
ners at  Toronto,  and  with  the  respondents  J.  Tune  & 
Son  for  their  sale  at  L  mdon  (Ontario). 

On  the  5th  of  February,  1901,  the  appellants  com- 
menoed  two  actions  against  the  respona«'ntfl  Wilson 
and  against  the  respondents  J.  Tune  &  Son.  The 
other  respondents  were  after  <?ards  added  as  defend- 
ants in  each  action.  The  two  actions  were  con- 
solidated, and  were  heard  by  the  Chancellor  of 
Ontario  on  the  llth  of  June,  1901,  and  judgment  was 
delivered  on  the  18th  of  the  same  month. 

The  phuntiffs  in  the  action  datmed  an  exdutive 
right  to  the  use  of  tJlie  word  "Caledonia"  in  the 
phrases  (among  others)  ''Caledonia  Water," 
'*  Caledonia  Seltzer,"  •<  Mineral  Water  from  Caledonia 
Springs,"  add  <*From  Nev  Springs  at  Caledonia." 
and  the  words  ''Natural  Saline  Water"  and 
''Natural  Seltzer,"  and  prayed  an  injunction  to 
restrain  the  defendants  from  inf rin^^ng  the  plaintiffs* 
trade-marks  and  also  from  sellmg  the  water  as 
Oal<)donia  Water,  or  under  any  name,  trade-mark,  or 
deagnation,  using  the  word  "  Caledonia  "  as  descrip- 
tive of  the  same  or  to  indicate  the  sourca  of  the 
water. 

The  learned  Chancellor  held  that  the  respondents 
J*  Tone  &  Son  had  infringed  the  appellants'  trade- 
mark, and  t^e  Court  of  Ap(>eal  agreed  in  that  finding, 
and  continued  the  injunction  granted  against  those 
rennmdents.  There  is  no  appeal  as  to  this  matter, 
and  it  seems  to  their  lordships  clearly  right.  It  is 
fkir,  however,  to  the  principal  respondents  to  say  that 
the  obnoxious  labels  were  adopted  without  any  direc- 
tion from  them,  and  when  they  were  made  aware  of 
the  use  of  the  labels  they  expressed  their  disapproval 
and  said  they  could  not  undertalre  to  defend  it.    As 


regards  the  laSeh  used  by  the  respond««n^s  Wilson, 
the  Chancellor  held  th«t  the  defendants  had  not 
infringed  the  appellants'  trade-marks,  bu*:  as  to  the 
trade  names  **Ckdedonia  Water"  and  *' Water  from 
Caledonia  Sprintrs,"  the  case  o!  the  plaintiffs  was 
estabUahed,  and  he  granted  an  injunction  accord** 
infrly. 

The  respondents  appealnd,  and  their  appeal  was 
heard  ultimately  before  Moss,  C.J.,  and  Madennan 
and  Osier,  JJ.  The  Cbief  Justice  agreed  with  the 
Chancellor,  but  thought  that  the  terms  of  the  in j auc- 
tion should  be  varied  in  one  respect.  The  two  other 
learned  judsres  dissented  (except  as  to  the  injunction 
against  J.  Tone  &  Son),  and  the  rea^ns  for  their 
judgment  were  given  bv  Maclennan,  J.  The  appeal 
was  acoordinglv  allowed,  and  by  an  order  of  the  4th 
of  December,  1902,  the  aotions,  save  in  re«pect  of  the 
injunction  against  the  respondents  J.  Tune  &  Son, 
were  dismisMd  with  costs.    Hence  this  appeal. 

The  learned  counsel  f  cnr  the  appellants  did  not  lay 
much  stress  upon  the  allegAd  infringement  o!  the 
trade-marks  except  as  regards  the  use  of  the  word 
"  Caledonia,"  and  in  their  lordships'  opinion  qoite 
rightly.  On  this  point,  whidi  is  one  of  fact,  their 
lordships  ag^ree  with  the  concurrent  findings  of  the 
two  courts  below.  N^ir  do  their  lord«hips  think 
there  is  anvthing  in  the  make-up  of  the  respondents' 
goods  to  which  the  appellants  can  reasonably  object. 
A  more  difficult  question  is  as  to  the  use  of  the  word 
"Caledonia"  as  a  trade  name  or  as  part  of  the 
description  of  the  respondents'  waters.  It  must  be 
conceded  that  the  respondents  cannot  use  the  word  in 
audi  a  manner  as  to  pass  off  their  goods  for  those  of 
the  appellants.  But  if  they  have  not  done  so,  they 
ought  not  to  be  restrained  by  injunction  from  the  use 
of  the  word. 

The  first  fact  to  be  noted  is  that  the  goods  in 
question  are  not  a  manufactured  article,  or  (in  o^her 
words)  the  name  which  it  is  sought  to  protect  is  not 
the  name  for  the  apoell ants'  make  of  goods,  but,  to 
put  it  moiit  favourably  for  the  appellants,  designates 
water  from  partiou'ar  springi  belongiog  to  them. 
The  waters  derive  their  virtues  from  the  strata  from 
which  they  spring,  or  through  wluch  they  pass,  before 
they  reach  the  surface  (tbat  is  to  sav)  from  the 
inherent  properties  of  the  soil  itself  in  that  particular 
locality.  Another  material  fact  is  that  the  wirds 
'<  Caledonia  Sorings"  and  <<  Caledonia  Water"  are 
said  to  de«iffnate  the  Duncan  Spring  and  its  waters 
equally  with  the  appellants'  three  springs,  although 
the  former  is  distant  two  mUes  from  the  latter  and 
has  no  apparent  connection  with  them,  except  that  of 
being  situate  in  the  same  township.  It  is  quite  true 
that  the  same  trade  name  mav  designate  the  goods  of 
more  than  one  person,  but  it  is  less  easy  to  infer  that 
a  geographical  description  has  acquired  a  secondary 
meaning  when  you  fiod  that  it  is  used  to  designate  the 
goods  of  two  or  more  persons  connected  only  by  identity 
of  geographical  origin.  And  whatever  force  th<>re  is  in 
this  observation  does  not  appear  to  their  lordships  to 
be  materially  weakened  by  the  fact  of  there  bemg  other 
springs  in  the  to^^ship  which,  like  the  ^'Duncan" 
spring,  are  called  by  different  names.  Lastly,  it 
must  be  obnerved  that  in  the  present  cmc  the  name 
of  the  loMlity  necessarily  enters  into  and  forms  part 
of  any  real  description  of  the  respondents'  waters, 
and  that  the  words  "Caledonia  Springs"  have 
acquired  a  secondary  or  perhaps  tertiary  meaning  »s 
the  name  and  the  only  name  of  the  lo^ty.  ^  Tceir 
lordships  agree  with  Maclennan,  J.,  that  if  the 
respondents'  wa^er  is  likely  to  be  more  sought  after 
and  more  marketable,  and  if  the  business  of  the 
selling  it  is  likely  to  be  more  profitable  by  reason  of 
the  situation  of  the  springs  and  their  nearness  to  the 
|famoas  old  springs,  the  respondents  are  entitled  to 
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the  benefit  of  that  oirotLOietaiice.  Indead,  it  ii 
impoanble  to  a^  how  the  r^spondaot^  cockld  adeqfi&te]  j 
desoribe  ft  naturail  product  of  tbe  ioil  w^ich  dt^rives 
itB  excellenoe  from  the  inhereiit  properties  of  the 
eoil  in  t^at  particular  locality  without  some  reference 
to  the  place,  and  using  for  tb^t^  purpose  in  gooLt  form 
the  only  name  by  whiqh  it  is  fanown, 

Tbeir  lordahipi  are  therefore  of  opinion  that  the 
appelJauta  have  not  a  right  to  the  exclaaive  use  which 
tbey  claim  of  tbe  word  ^^Caledoniii"  in  oonneotion 
with  tbeir  waters^  The  Stone  Ale  case,  Montgorn^rtf 
V,  Thompson,  [1891]  A,  C.  217 »  39  W.  R»  Din.  21*5, 
dota  not  appear  to  them  to  have  any  bearing  on 
the  preient  cnHep  That  was  a  case  of  a  mauu* 
fftctnred  article,  and  waa  decided  on  tbe  ipecial  cir- 
Cnmitanoeii  of  the  ca"e,  as  dearly  app^ara  from  the 
judgmenti  of  Lord  Watson  and  Lord  Macnaf^hten. 
The  Glenfipld  Starch  oaae,  Wotht^npmn  v.  CaTrio 
L.  E.  f>  K  &  L  A,  508,  21  W*  R.  Dig  118. 
diff^ra  matfTially  from  the  present  oaae  in  the  facte 
on  which  it  waa  deolded,  for  tbe  term  '*  Glenfield  *' 
wai  not  ft  neceaaary  part  of  the  description  of  the 
mannfactnrod  article  there  in  queBtion«  and  there  waa 
evidettee  that  the  defundant's  worka  were  aet  up  at 
Olenfield  fn^r  the  purp'^ae  of  paiaing  olf  their  i^oorta  as 
tboae  of  the  plaiotifF.  But  have  tbe  respondenta 
uaed  the  word  **  Caledoaia  "  in  such  a  minner  an  to 
paaa  off  their  watar  ai  coming  it>^tD.  tbe  Rprings  of  the 
app*'Uanta?  Or  have  tbey  taken  adequate  care  to 
dtatingulah  tbeir  gooda  from  thoAe  of  the  appi>>llanta  f 
In  oonaidering  thia  queation  their  lardibipa  do  not 
forget  the  auawer  given  by  the  respondt^nt  Lyall  in 
his  evidence  when  he  accepted  the  auggettion  of  the 
plaintlffa'  coanael  that  hia  object  in  taking  hold  of 
thia  water  from  these  well  a  wai  to  sell  it  as  Caledonia 
water*  They  do  not,  however,  attach  ao  much 
importance  to  this  pieoe  of  evidence  as  the 
learned  Ohanoellor*  From  the  wi*y  in  whicih  the 
anggeation  was  m%de  and  accepted  they  think  that 
Lyall  may  n  ^t  have  mf^nnt  more  than  tnat  he  desirf'd 
to  a*- 11  it  aa  water  from  Caledonia  in  competition  with 
the  plaiiitiffa*  The  respondents  are  not  proved  to 
have  ever  themBelves  soM  their  water  under  the 
deseription  of  *' Caledonia  Water,"  or  *' Water  from 
Cakdonia  Springa,"  but  what  is  aaid  is  that  tb©  use 
by  them  of  the  word  **  Calj'donia  *'  in^any  form 
anablea  the  water  to  be  sold  by  tbe  retailer  as 
^'Culedonia  Water/*  and  is  therefore  oakulated  to 
deceive  the  ultimata  purchaser.  Their  lordahipa 
agree  with  what  baa  been  frequently  said  in  theae 
oasea,  that  even  a  deaortption  of  gooda  which  is 
literally  true  may  be  so  framed  as  to  mi^lead^  and 
they  bear  in  mind  th«  oaa<'a  of  wbicb  Johnston  v.  Orr 
Ewin^  (7  App.  C&a.  219)  la  an  **3Eample,  wbere  a  trade 
name  or  mark  whicti  would  not  mialeiid  tbe  d^^aler 
haa  been  held  an  infriDgremeitt  becauae  it  was  calcu- 
lated to  mialead  the  retail  purchas^^r. 

Tbe  respondents  (other  than  J,  Tune  &  Son)  aeU 
their  gooda  under  tbe  deaoriptinn  of  "  Natural  Saline 
Water  from  liie  New ''  (or)  "  from  New  Springs  at 
Oaledmii*,"  and  as  ''Beaver  Brand,"  aud  they  have  a 

ficture  of  a  b^ver  on  f  heir  labela  as  a  tnide-mark, 
t  appear  a  to  their  Inrdsbipa  that  theexpreisinua  **  the 
new  ipringa"  or  "new  apricgs*'  at  once  diatin^ 
gnishea  their  water  from  the  water  coming  from  what 
tbe  appeltanta  call  on  one  of  their  labela  '*  the  original 
ipriDgfl/'  and  no  person  readiog  the  Ubf^l  could 
poMibly  believe  he  w4b  buying  water  from  the 
original  apringi.  It  is  not  like  the  caie  of  mann- 
faetured  goods  where  tbe  tr^de  name  attaches  to 
tbe  make  of  a  particnlar  manufacturer,  and  tbe 
puTobasetr  might  then  auppoae  he  was  buying  a 
mm  make  of  the  same  manuf actor er.  In  the  pretecit 
caae  tbe  name  ia  not  personal »  but  locali  and  attaches 
only  to  the  particular  iprtngs.  The  learned  Chancellor 


criticizes  tbe  uie  of  the  word  "spdngs'*  u 
descriptive  of  the  soui^ca  from  which  the  reipoEdenti 
denve  their  water,  but  thia  seema  hypercriticid,  Tha 
source  is  nooe  the  lees  a  apringr  bf! cause  it  l^Qds  iti 
way  to  the  anrface  by  an  artifiaial  cavity  inat^jid  of  a 
natural  fiasure  in  tbe  soil.  The  If^amed  OQanGailor 
alio  crtuci2«^s  tbe  nae  of  the  words  *^  at  Caledonia," 
He  aavs  there  is  no  place  called  Oaledoma  lia^lf^ 
It  ia  true  that  "  Caledonia  Rp rings  *'  would  have  }m^ 
more  accurate}  but  alao,  probably,  in  the  vieir  q£  tha 
plain ti&  more  objecttoBable.  But  whether  the  wot^ 
are  to  be  taken  as  referring  to  tbe  township  or  tha 
partionlar  place,  tbeir  lordships  asree  with  Mao- 
lenjoan,  J>,  that  the  words  **  at  Ct^lelonla  "  are  Dot 
it] accurate^  and  it  was  pointed  out  that  th{>  eip«t- 
aion  is  used  in  the  sheet  called  '^  Life  at  the  Spnugt^" 
which  is  deicribed  as  published  ev«:ry  SuLturd«|  **it 
**  Caledonia."  It  is  possible  that  tbe  common  oitflf 
the  word  *'  Caledonia  "  in  any  form  may  lead  to  lOOU 
dishooeaty  on  the  part  of  tbe  retail  seller.  But  tb»t 
lordships  think  that,  in  the  peculiar  ciroomstanciitii 
this  caaSi  the  reapondents  cannot  be  made  reeponiiHo 
for  Bucb  a  coosequencei  The  plain  tiff  a  sold  tibiit 
water  as  *' Caledonia  Water '^  at  ft  time  wheo  ^^ 
had  no  competitora  m  the  aale  of  natural  miiMiil 
waters  from  the  place  called  Caledonia  Sptingtphat 
in  giving  it  that  name  they  ran  the  risk  of  dCm 
persons  disco VHTing  other  apriugi  in  the  sume  Ioc«Utj» 
and  beipg  entitled  to  aell  other  water  aa  water  tiomiiif 
from  springs  in  that  locality.  Their  loidihips  hold 
that  the  respondents  are  entitled  to  indicate  t&e  beat 
source  of  tbe  wat^'rs  sold  by  them^  and  so  hcldiiig. 
they  think  that  the  burden  cast  upon  the  rfspondojti 
of  distinguishing  tbeir  goods  from  those  of  ^ 
appellants  has  bsen  discharged.  '^  Ifew  Sptiogi^ 
seems  at  laaai  as  diatinciive  as  Crystal  Springs^  whick 
the  respondents  origmally  thought  of,  or  **Ee»iir 
Spring,''  which  was  suggested  by  the  counsel  for  tt* 
appellants, 

Tbey  will,  therefore,  humbly  advise  bis  Mij««t7 
that  the  appeal  should  be  dismissed,  and  the  appai- 
lanta  will  pay  the  coats  of  it. 

Solioit^JTs^  QaMm  it  Tnherm;  Fade  *  BMntm 


Yd.  Ln.  [March  12, 1904.] 
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From  K.  B.  Div.  } 

(GoUiiifl»  M.B.,  and  Bomer  and  >  Feb.  8. 

Mathew.  L JJ.)  ) 

STOOXDAUB  V,  ASOHBBBERG.  (a.) 

Landlord  and  tenant — Covenant  to  pay  "  all  taaee,  rates, 
aeaeesmenii,  and  outgoings  " — Tenancy  for  three  years 
— Be^rement  by  local  authority  to  relay  drainage. 

By  an  agreement  in  writing  the  plaintiff  let  to  the 
de/mdant  a  house  at  a  yearly  rent  of  £55,  and  the 
defendant  agreed  to  **pay  all  taxes,  rates,  assessments, 
and  outgoings  of  every  description,^^  landlords  property 
tax  only  excepted,  and  to  **keep  and  leave  the  premises 
{including  the  fixtures)  in  as  good  condition  as  they  are 
now  in  (reasonable  wear  and  tear  excepted)  •  •  .  and 
keep  in  rtnpair  all  sash- lines  and  internal  pipes  and  taps.^^ 
During  the  term  the  local  authority  served  notice  on  the 
plaintiff,  under  the  Public  Health  Act,  1875,  requiring 
him  to  abate  a  nuisance  that  existed  on  the  premises,  and 
for  that  purpose  to  relay  the  existing  drain*  The  plaintiff 
executed  t?ie  work  at  a  cost  of  £83  10a.,  and  sued  to 
recover  this  amount  from  the  defendant  under  his  con-^ 
tract. 

Held,  that  the  defendant  was  liable  to  repay  this  sum 
to  the  plaintiff. 

Judgment  of  Wright,  J.  ([1903]  1  K.  B.  873, 
51  W.  B.  Dig.  84),  affirmed. 

Appeal  by  the  defendant  and  oross-appeal  by  the 
plaintiff  from  the  judgment  of  Wright,  J.,  at  the 
trial  of  the  aoiion(n'p<^ted  in  [1903]  1  K.  B.  873). 

The  aetion  was  brought  to  recover  £83  10s.  nndera 
oontraot  of  tenancy.  By  an  agreement  in  writing, 
dated  the  25th  of  March,  1902,  the  plaintiff  let  to  the 
defendant  a  house,  68,  Brondesbury-villas,  Eilbum, 
for  a  term  of  three  years  from  that  date  at  the  yearly 
rent  of  £55.  By  the  agreement  the  defendant  agreed 
to  "pay  all  taxes,  rates,  assessments,  and  outgoing 
of  every  description  for  the  time  being  royable  m 
respect  of  the  premises  as  they  become  due  (land- 
lord's property  tax  only  excepted )•*'  The  defendant 
also  agreed  to  "  keep  and  leave  the  premises  (includ- 
ing the  fixtures)  in  as  good  condition  as  they  are  now 
in  (reasonable  wear  and  tear  excepted),"  and  to  "  keep 
the  gutters,  stack-pipes,  w.c's,  and  cisterns  dean,  and 
to  keep  in  repair  all  sash-lines  and  internal  pipes  and 
taps." 

On  the  4th  of  September,  1902,  a  notice  was  served 
on  the  plaintiff  by  the  WiUesden  Urban  District 
Council  under  the  Public  Heath  Act,  1875,  requiring 
bun  to  abate  a  nuisance  upon  the  premises,  and  for 
that  purpose  to  take  up  and  rday  the  drain  of  the 
house.  The  work  ordered  to  be  done  amounted  to 
the  reconstruction  of  the  whole  drainage  system  of 
the  house.  The  plaintiff  executed  the  work  at  a  cost 
of  £83  10s.,  and  brought  this  action  to  recover  that 
amount  isxna  the  defendant  under  the  contract. 

Wright,  J.,  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Edgar  Foa,  for  the  defendant. — ^Under  a  covenant 
like  this  in  an  ordinary  lease  for  a  long  term  the 
tenant  would  be  liable  to  his  landlord  for  these 
expenses :  Foulger  v.  Arding,  50  W.  B.  417,  [1902] 
1  E.  B.  700.  That  case,  however,  established  that 
the  imposition  or  outgoing  must  be  one  which  was 
reasonably  in  the  contemp&lion  of  both  parties  when 
the  lease  was  made.  To  decide  that  question,  the 
nature  of  the  imporition  or  outgoing,  the  nature  of 
the  premises,  the  length  of  the  term,  and  the  amount 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


of  the  rent,  and  the  amount  of  the  expense,  must  all 
be  considered.  In  Valpy  v.  St.  Leonardos  Wharf  Co,, 
1  L.  G.  B.  805,  Farwell,  J.,  held  that  a  covenant  to 
pay  **  outgoings  "  in  a  lease  of  a  cottege  from  year  to 
year  at  a  rent  of  £20  did  not  include  the  expense  of 
paving  a  yard  at  a  cost  of  £58  in  obedience  to  an 
order  of  tiie  local  authority.  That  case  was  dis- 
tinguished by  Wright,  J.,  in  the  present  case.  In  In 
re  Warriner,  Brayshaw  v.  Ninnts,  [1903]  2  Oh.  367, 
51  W.  B.  Dig.  83,  Swhifen  Bady,  J.,  held  that  the 
tenant  was  liable,  under  a  similiar  covenant  to  pay  all 
'*  impositions  "  in  a  lease  of  a  house  for  three  years  at 
a  rent  of  £54,  to  bear  the  expense  of  reconstructing 
the  drains  in  accordance  with  a  notice  from  the  lociu 
authority.  Then  came  Harris  v.  Hickman  [1904]  1 
K.  B.  13,  where  a  tenant,  in  an  agreement  for  a  three 
years*  tenancy  at  a  rent  of  £70,  covenanted  to  pay  all 
"  outgoiogs,"  and  after  the  expiration  of  the  three 
years  he  held  over,  paying  rent  at  the  same  rate. 
Wright,  J.,  following  Valpy  v.  St.  Leonardos 
Wharf  Co,,  held  that  Sie  tenant  was  not  liable  to 
bear  the  expense  of  certain  sanitary  work,  amounting 
to  £70,  required  by  the  local  authority  to  be  done, 
the  notice  having  been  served  and  the  work  done 
during  the  hold&g  over.  The  true  view  is  that 
the  tenant  is  liable  on  such  a  covenant  as 
the  present  in  the  case  of  an  ordinary  lease, 
say,  for  twenty-one  years.  But  the  law  has, 
ever  since  ttie  Statute  of  Frauds  at  any  rate,  always 
drawn  a  distinction  between  a  lease  for  three  vears  or 
less,  and  a  lease  for  over  three  years.  In  a  lease  nir  three 
years  the  tenant  does  not  usually  covenant  to  repair. 
In  the  present  lease  the  covenant  to  repair  is  of  a  very 
limited  kind.  It  would  be  absurd  to  suppose  that,  in 
these  circumstances,  the  parties  ever  contemplated  or 
intended  that  the  defendant,  who  occupied  the  house 
for  so  short  a  term,  should  bear  the  expense  of  putting 
hi  a  new  drainage  system  at  a  cost  amounting  to 
about  one  and  a-half  year's  rent.  Tiie  Public  H^th 
Act,  1875,  threw  the  expense  on  the  landlord,  and  he 
must  bear  it  unless  by  dear  and  unambiguous  words 
he  has  thrown  the  expense  on  the  tenant.  In  all  the 
older  cases  where  the  tenant  was  held  liable  under  a 
covenant  to  pay  outgoings  the  lease  was  for  a  long 
term  of  years,  exc^t  Btrnhdor  v.  Bigger,  60  L.  T.  416, 
which  was  a  case  of  a  lease  for  three  years,  and  where 
no  doubt  Kay,  J.,  said  that  it  was  difficult  to  con- 
strue the  same  covenant  differently  in  a  lease  for 
three  years  and  in  a  lease  for  a  longer  term. 

C.  F,  HoMer,  for  the  plaintiff,  was  not  called  upon. 

OoLLiKS,  M.B.-^Though  everyone  must  feel  con- 
siderable sympathy  for  the  defendant  who  finds  him- 
self mulcted  in  a  sum  amounting  to  about  one  and  a- 
half  year's  rent  of  the  house  for  improvements  thereto, 
the  expense  of  which  he  probably  did  not  anticipate 
that  he  would  have  to  bear,  still  the  question  is,  whether 
on  this  agreement  of  tenancy,  the  defendant  is  not 
bound  by  his  contract  to  accept  that  burden.  It  has 
been  clearly  established  that  the  word  "  outgoings  " 
in  a  covenant  like  this  covers  the  particular  <uass 
of  expenditure  which  is  imposed  on  the  owner  by 
the  tanitMV  authority  for  the  purpose  of  altering  the 
system  of  drainage  and  bringing  it  up  to  the  m^em 
standard  of  effidenoy.  No  aoubt  the  requirement  of 
the  sanitary  authority  seems  at  first  sight  somewhat 
drastic,  but  it  was  clearly  a  requirement  within  their 
powers  and  one  that  was  rendered  necessary  by  tiie 
sanitarv  condition  of  the  premises.  The  defendant 
took  the  premises  in  a  bad  sanitary  state,  and  in 
these  circumstances  it  is  imposnUe  to  say  that  it  was 
outside  the  contemplation  of  the  parties  when  they 
made  the  contract  that  the  sanitary  authority,  whose 
duty  it  is  to  see  that  the  sanitary  condition  of  the 
premises  is  kept  up  to  the  modem  standard,  might 
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oaU  iipoii  the  owner  to  «xeeate  the  aeonnry  worki, 

rf  aT^^^}"  *°  "y  *•"*  *•"«  defeaJant  h«^ 
not  nBdertaSea  the  reepooaihaity  of  it.  In  these 
m^bns  oow«d«y«  the  iamt«y  authority  frequently 
ioAfai  upon  change,.  «n<i  in  view  of  that,  when  the 
landlord  and  tenant  came  to  an  agreement  in  perfectly 
cle«term.  a.  to  the  burden  of  thie  expense,  it  wou^d 
be  straining  the  words  heyond  ell  rea,on  and  intro- 
ducing Ml  element  into  the  contract  which  it  would 
bo  vary  difficult  to  limit  if  we  are  to  hold  that  Z 
defendant  was  not  hable  on  his  corenant  for  this 
expense.  ^^ 

The  appeal  therefore  fails. 

SoMER  and  Mathew.  L.JJ.,  oononired. 

Appeal  dinmutd. 

tot  H,  jPttldingf  Canterbury. 
Solidton  for  the  defendaat,  Potter  *f:  Eeath, 


OOUBT  OF  APFXil^ 


Feb.  4, 


(Oollins,  M*E.,  and  Romer  md  i  . 

OsAimLEB  V.  Webster,  (a.) 
Otmirad^  ImpoanhilU^  of  p^/ormanc^.—  Coromtwn 
proeeuton-^mTe  of  ro&m  to  mew^AbandonmeM  of 
^weiiion  ^  ifwi^  pai/ahie    he/ore  abandonniejd — 
J*fl«wwy  OacJc  c/m<mey  paid. 

h^^.^p'iFJti^''^''  H''  "^M^^^^  ^  room  in  a 
Aoi«e  m  Pali  Mall  to  vtetv  the  Coronation  procession  on 
ihe  26fA  of  Jmt  for  tl^  mm  of  £141  I5i..  pa^ahU 
^mmtdmUhj.  The  pMntiff  paid  £100  to  the  def^fldmt 
and  iubEeqiimtiif,  m  c&mequencB  of  the  illntMofths  Eina 
thipr^cesBmn  mi  tht  2Uh  of  Jum  wa%  ahandmed,  Th€ 
?  IV'/Z'^f  to  rtcm>^  hack  the  £100  which  he  had  paid 
U>  the  defendant  on  the  ground  of  total  failare  of  con- 
wdCT-crffOT*,  andthedefeyidant  counterduimtd  for  Ml  15*. 
the  balance  of  the  £I41  13f.  * 

B,ld,  that  the  further  performance  of  the  contract 
hamn^  been  rmd^ed  impOBsihlc  hy  an  evtfU  which 
Mppenedmthmt  the  default  of  either  party,  upon  the 

£>,  B^*J,  the  contract  wae  not  avoided  »b  initio,  hid 
turned  good  and  valid  up  to  the  a^tertainmmit  of  the 
im^Wtty  of  performun^,  ^d  anything  done  and  any 
rtghU  acquired  und^  it  up  to  that  time  remained  good 
the  parttei  hetng  merely  relieved  from  the  further  %^1 
Mmanteof  theamirua:  that  therefore  the  doctrine  ae 
JS  ^^J/''1''^\€  "^f^^^^^^  ^^^^  not  applicabh^  and 
that  the  plaintiff  could  not  recover  back  the  £lOO,  and 
that,  as  the  whole  sum  of  £141  15t.  accrmd  due  be/ore 
fK  ^f?"f^*«7^*  '^'*  defendant  was  entitled  to  remtm 
the  £41  Uj.,  the  unpaid  balance  of  that  amount 

Appeal  by   the  def«iiduita  from  tbe  judgment  of 
Wr^ht,  J„  and  a  orow^appea!  hy  the  plaintiff, 
^k-  if  f'j  J^  ^^  brought  to  recover  the  aum  of  £100 
I  *t.^'!^K^^?  ?''^^  ^^  *^«  P^^*^  t^  *^«  defendant. 

^W  fhf  n^  '''  i"^^'  ^^^-  *^^  *^^  ^  ^^  »  ^om  to 
™w  the  Ooronahon  prooetdon  on  the  26th  of  Jnne, 
on  the  ground  of  toUI  failure  of  comideration.  ^hl 
defendants  oonnterclaimed  to  recover  tbe  mm  of 
£41  15b.,  on  the  ground  that  tbe  plaintiff  had  ameed 

^^^  t^"'  £^-*^  ^^'^  '^^  *^«  ^«  ^^  the  room.  ^ 
The  plaintiff  agreed  ^ith  the  def  endanti  to  take  from 

^!o.'rnW.^''  '^'^'''  ^^^.^*  '^  Pail-mall  to  view 
the  Coronation  proceaaion  on  the  26th  of  Jnne,  and  to 

paythem£141156.fortheufeof  it.    The  Ctoc? 


was  made  m  part  verbaHy,  but  mainly  by  correipood- 
tn^'  ^^^}^^  ^^"^  ^^^«  written  on  the  10  th  of  Jmn. 
im^,  by  the  plaintiff  to  tbe  defendant  aa  folloira^  "I 
beg  to  coDfirm  my  purchase  of  tbe  first  fii3or  roomol 
the  Electnc  Lighting  Board  at  7,  PaU-mall  to  vkir 
tH©  procesiion  on  Thureday,  tbe  36th  of  June,  for  th* 
onm  of  £141  15a,,  whidi  amount  i*  now  da#*.  I  ihaU 
be  obliged  if  you  will  take  the  room  on  aale,  at^  I 
autHon^e  you  to  seU  separate  ieats  in  the  room  Gor 
which  I  mil  erect  a  staod.  If  the  seats  thua  sold  k 
the  ordinary  way  of  bnsiness  do  not  realiise  the  ahm 
amount  by  tbe  2Bth  of  June,  I  agree  to  pay  tob  tin 
bfljUnce  to  make  up  aoch  amount  of  £141  15t  " 

The  money  was  to  be  paid,  as  the  Coort  of  Appei! 
found  upon  the  oorrespondanoe,  at  OBce,  or,  at  iw 
rate,  m  soon  a«  poaaible  after  the  makiiiK  of  tb 
contract,  and  a  cheque  for  £100  was,  in  fact'sent  hr 
the  plaintiff  to  the  defendants  on  the  19tb  of  Jimi 
Aft«rr  that  date  aud  before  tbe  26th  of  Jane  tba 
Loronation  procesdon  of  the  26th  of  Jtme  w» 
abandoned  owinic  to  the  illness  of  tHe  Kinif,  and  ^ 
pJamtiff  sought  to  recover  the  £100  as  upon  a  t(M 
failure  of  coojiideration,  and  the  def endanU  ooimtir- 
claimed  to  recover  the  £41  158.,  the  unpaid  baknetof 
tne  ±141  15s« 

Wright,  J.,  held,  upon  the  eonstanction  of  tbe  w- 
traot  that  the  £14 1  loa.  did  not  become  payable  until 
me  26th  of  June,  and  that,  therefore  tbe  defeodtot 
wwe  not  entitled  to  recover  the  £41  13».,  tbe  uoniad 
b^anoe.  He  also  held  that  the  pl*intiff  wa*^ 
entiUed  to  recover  the  £100  paid  to  the  defendant 
*/^^  B.  Matthews,  for  the  defendant, 
Speneer  Boioer,  K,C,,  and  Colam,  or  tbe  plaintaf. 

'^J^^i  /o^?«'i'5g  antboritiet  were  referred  to :  Tmr/flr 
V    CaldxmU,  11  W.  E.  726,  3  B.  &  8  826;  Krl  w. 

fr?'  ""?**'  f  ^1^'  ^^^^^^  ^  ^^  ®'  "^«;  ^'^  s^^ 

to^pm^Uve  Soctety  v.   General  Steam  Navi&aUom  Cbt, 
r..,  [1903]  2  KB   760.  61,  W.  E.  DiJ^ii;  C?&f*  v. 


[«J  Baported  by  W,  K  Babby,  B.q,,  Barrister- 
at-Law. 


y.yt^^\^'hr^^l  *^^  ^  tomewhat  complkitid 
by  the  fact  of  there  being  an  appeal  and  imm- 
appeal.  The  substance  of  the  case  is  thii:  1^ 
plaintiff  agreed  with  the  defendant  to  take  from  hi» 
a  room  to  view  tbe  Coronation  procesNiou  on  tha  26tb 
of  June,  and  he  agreed  to  pay  £141  Un.  for  tbeuitof 
the  ^5*>Da  for  that  purpose.  Tbe  plaintiff  paid  to  tbe 
defendant  £100  before  the  postpoy  ement  of  the  prooei- 
won,  leaving  an  uupaid  balance  of  £4 1 15s.  Tbe  prooea- 
Sinn  di^  not  take  place  on  tbe  26th  of  June,  aud  the 
plamtifrsues  k»  recover  the  £100  paid  to  the  defendant. 
and  the  defendant  oounterclaimi  to  recover  the  £il  25f, 
nnpaid  balance.  Wright,  J.,  held  that  both  parties  weM 
wrong  in  their  claims,  and  that  ndtber  could  recover. 
Both  partiea  appealed.  The  defeadant  contends  that, 
notwithataudiDg  that  the  proceaaton  did  not  take 
place  on  the  t>6tli  of  June,  he  is  entitled  to  be  paid  tli« 
nnpaid  bailee.  I  wiU  deal  with  that  part  of  tht 
case  first  These  kind  of  oontractj  have  bem  tb« 
subject  of  express  decidon,  and  it  has  been  hald  tbit 
the  principle  laid  down  in  Taylor  v.  Caldm^i  Appiim 
to  these  cases— that  is  to  say,  where  tbe  parties  bars 
made  no  express  provision  to  have  the  money 
repaid  if  the  proceasion  does  not  take  plaot,  or 
^nless  from  the  circumstancea  a  condition  is  to 
t>e  necesHarily  implied  that  tbe  money  tbaU  bi 
repaid  if  no  proceasion  takes  plaoe,  then,  if  the  pftl- 
cession  does  not  take  place,  the  further  performiooe 
of  the  contract  is  rendered  impoaaible,  and  tbe  peri^Q 
who  has  paid  money  upon  the  footing  of  tbe  contra-t 
b«lng  performed  in  full  and  tbe  proceasion  takiwf 
plAce  must  abide  tbe  lo«s  of   the  amonnt  bThM 


VoLtn. 
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paid,  and  the  Barty  dftiming  the  payment  of  fiiore 
money  mut  also  abide  the  loss  of  it  and  cannot 
enf oroe  upon  the  other  party  the  obligation  of  paying 
the  balance,  as  an  eyent  has  happened  which  relievet 
both  i>arties  from  the  further  performance  of  the 
contract.  The  question  is,  how  is  that  principle  to  be 
applied  to  the  facts  of  the  present  case.  The  right  of 
the  defendant  to  recoyer  the  £41  158.  depends  upon 
whether  his  right  to  recover  that  sum  accrued  before 
the  abandonment  of  the  procession.  The  plaintifFcan 
claim  to  be  in  no  better  position  by  not  having  paid 
that  sum  at  the  time  when  he  contracted  to  pay  it. 
Did  the  contract  oblis;e  him  to  pay  the  £41  158. 
before  the  time  when  i£e  procession,  on  the  26th  of 
June,  was  abandoned?  In  my  opinion  the  tiJdng 
place  of  the  procession  was  not  a  condition  precedent 
to  the  payment  of  the  money.  It  was  put  of  the 
contract  that  the  money  should  be  paid  immediately, 
or  at  any  rate  as  soon  as  possible,  after  the  contract 
was  made,  and  that  clearly  was  before  the  procession 
was  abandoned.  It  has  been  established  by  the 
authorities  that  where  the  obligation  to  pay  is  by  the 
contract  made  so  as  not  to  arise  until  after  the  taking 
place  of  the  procession,  the  liability  to  pay  being 
iMsed  on  the  procession  taking  place,  the  obligation 
to  pay  is  discharged  on  the  ground  that  the  proces- 
sion  did  not  take  place ;  but  where  the  liability  to  pay 
arises  at  a  date  before  the  abandonment  of  the  pro- 
oession,  the  abandonment  of  the  procesdon  leaves  the 
obligation  to  pay  untouched.  The  defendant  is 
therefore  entitled  to  recover  the  £41  15s«,  and  his 
appeal  must  be  allowed. 

Vfiih  regard  to  the  plaintiff's  daim  to  recover  the 
£100  alrcMly  paid,  I  have  incidentally  dealt  with  that 
ol«im  when  deciding  the  defendant's  counterclaim. 
ICr.  Spencer  Bower  said  that  there  was  a  total  failure 
of  consideration— that  is,  that  the  condition  upon 
which  the  money  was  paid  was  the  taking  place  of 
the  procession  on  the  26th  of  June,  and  that  as  no 
procesuon  took  place  on  the  26th  of  June  the  money 
pud  can  be  recovered  back.  That  undoubtedly 
raises  an  interesting  question.  The  principle  is  laid 
down  in  Taylor  v.  CaldvoeU  that  where,  oy  an  act 
which  happens  without  the  default  of  either 
party,  that  which  is  the  basis  of  the  contract 
become  impossible  of  performance,  from  the  time 
when  the  fact  of  the  impossibility  of  performance  is 
ascertained  the  contract  need  no  longer  be  performed 
by  either  party,  but  it  leaves  the  contract  good  and 
valid  up  to  the  time  of  the  ascertainment  of  the 
impotsibility  of  performance,  and  anything  done  and 
any  rights  acquired  under  it  up  to  that  thne  are  to  be 
regarded  as  having  been  properly  done  and  duly 
aoquized,  the  parties  being  dLscharged  from  that  time 
from  the  further  performance  of  we  contract.  That 
is  important  because  in  oases  to  which  the  doctrine 
of  Taylor  v.  CcUdwdl  applies  there  can  be  no  daim 
to  recover  back  money  paid  as  upon  a  total  failure  of 
ooDsideration,  the  reason  being  that  in  such  oases  the 
contract  is  not  avoided  ah  initio^  but  remains  good  in 
so  far  as  it  has  been  abready  performed.  ^Die  principle 
laid  down  in  Taylor  v.  OaldtveU  is  that  the  contract  is 
not  annulled  ah  initio,  but  thepartiesaremerelyrelieved 
from  the  further  performance  of  it,  and  therefore  the 
doctrine  as  to  total  failure  of  consideration  has  no 
application.  No  doubt  the  rule  laid  down  in  Taylor 
▼•  CaldwtU  is  a  somewhat  arbitranr  one,  but  it  has 
been  adopted  because  of  the  impossibility  of  working 
oat  and  adjusting  the  rights  of  tiie  parties  as  upon  the 
footinffofthecontractbeuigavoideda&  initio.  Wills,  J., 
in  Blakdty  v.  MvXUr  ds  Co.y  made  some  very  valuable 
remarks  upon  the  subject.  The  learned  judge  there 
points  out  why  the  court  must  stop  at  the  position  of 
the  parties  when  the  procession  was  abandoned.  That 
adopted  by  this  court  i|i  CivU  Service 


Cooperative  v.  General  Steam  Navigaiion  Co.,  where 
the  liord  Chancellor  referred  to  and  adopted  the 
judgment  of  Ghannell,  J.,  in  that  case.  The  passage 
which  the  L^d  Chancellor  read  from  the  judgment 
of  Channell,  J.,  supports  the  proposition  that  the  rights 
of  the  parties  under  the  contract  must  be  left  as  they 
were  at  the  time  of  the  abandonment  of  the  proces- 
sion, and  the  parties  are  excused  from  the  further 
performance  of  the  contract.  Upon  these  grounds, 
m  my  opinion,  the  plaintiff  is  not  entitled  to  recover 
the  £100,  and  the  jud|^ent  of  Wright,  J.,  upon  the 
plaintiff's  appeal  was  right. 

BoMKR,  L.  J.— I  am  of  the  same  opinion.  Though  it 
is  a  somewhat  hazardous  task,  I  will  venture  to  state 
what  seems  to  me  to  be  the  result  of  the  authorities 
in  the  class  of  case  which  we  are  considering.  Where 
there  is  an  agreement  which  is  based  upon  the  assump- 
tion by  botii  parties  that  a  certain  future  event 
will  take  place,  and  that  event  forms  the  foundation 
of  the  contract  between  the  parties,  then  if,  through 
no  default  of  eitiier  party  and  owing  to  drcumstanMS 
which  are  not  in  the  contemplation  of  the  parties  at 
the  time  when  they  made  the  contract,  it  happens  that 
before  tiie  time  fixed  for  the  event  it  is  ascertained 
that  the  event  cannot  take  place,  the  parties  are 
thenceforth  both  free  from  any  subsequent  obligation 
cast  upon  them  by  the  agreement;  but  except  in 
cases  where  the  contract  can  be  treated  as  rescinded 
ah  initio,  any  payment  previouslv  nuwie  and  any  legal 
rights  previoiul}r  accrued  according  to  the  terms  of 
the  agreement  will  not  be  disturbed.  In  my  opinion, 
upon  the  facts  here,  this  case  falls  within  that  prin- 
dpLe.  The  contract  is  one  which  cannot  be  treated  as 
rescinded  ah  initio.  That  beinsr  so,  any  legal  rights 
accrued  to  either  party  previously  to  the  abandonment 
of  the  procession  remain,  and  for  the  reasons  given  by 
the  Master  of  the  Bolls,  which  I  need  not  repeat,  one 
of  those  rights  is  the  right  of  the  defendant  to  obtain 
payment  of  tiie  sum  of  £141  15s.  The  appeal  of  the 
defendant  therefore  succeeds,  and  the  cross-appeal 
of  tiie  plaintiff  must  be  dismissed. 

Mathbw,  L.  J. — I  am  of  the  same  opinion.  It  is 
clear  upon  the  correspondence  that  the  £141  15s.  was 
due  from  the  idaintiff  at  once,  and  therefore  the 
defendant's  appeal  must  succeed.  With  regard  to  the 
cioss-appeal  I  see  no  ground  for  suggesting  that  the 
£100  was  paid  upon  the  understanding  that  it  was  to 
be  repaid  in  the  event  of  the  Coronation  mocession 
not  taking  place  on  the  26th  day  of  June.  There  was 
no  express  contract  to  that  effect,  and  it  was  not  the 
intention  of  the  parties  that  it  should  be  repaid  so  as 
to  make  it  an  implied  term  of  the  contract. 

Appeal  of  defendant  allowed;  appeal  of  plaintiff 
dismi$$ed. 

Solidtors  for  the  plamtiff,  Phillips  &  Boyle. 

Solicitors  for  defendants,  Bu$$eU  A  Am?u>h, 


Appeal.  ~j 

(ColUns,  M.B.,  and  Mathew  and  [  Jan.  12. 

Cozens-Hardy,  L.JJ.)  ) 

Manohestbr  v.  Carlton  Iron  Co.  (Limitbd).  (a.) 

Matter  and  servant — Employers^  liahility — Accident — 
Compenaation — Dependants — Payment  to  or  for  benefit 
of  dependantS'-Power  to  exclude  any  dependant- 
Workmen's  Compensation  Ad,  1897  (60  &  61  Vict.  c. 
37),  ScheduU  I.  (4)  (5)  (6). 
An  arhitrator  under  tJie  Workmen's  Compensation  Act, 

(a.)  Beported  by  F.  G.  Bt^OKBR,  Bsq.,  Barrister- 
at-Xiaw. 
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189t,  has  no  power t  wheti  awarding  ctmipefniatwn  to  the 
dependants  of  a  deceased  ivorkriutn,  to  dimct  payjnerit  of 
the  tx^mpensatioyi  rnoney  in  such  m  way  a9  mat/  result  in 
th§  excluiion  ofantj  dqiendant  who  is  nnt  lui  juris. 

Appeal  frosEi  the  ddottioo  of  the  jadge  of  iht  Dorh&ai 
County  Court  on  &  ep^ial  case  stated  by  sd  arbitrator 
tmder  the  Workmen's  Coinpeiiii&tion  Act,  1897, 

The  applioant  for  compeuaatioa  waa  the  widow  of  a 
deceaiad  workman  wbo  met  with  bis  death  by  an 
accident  in  the  course  of  his  employment.  The 
arbitration  was  beard  before  an  arbitrator  agreed  on 
by  the  parties. 

The  arbitrator  stated  the  following  special  case  for 
the  purpose  of  submitting  a  question  of  law  for  thd 
decision  of  the  county  court  jadge,  in  pursuance  of 
olauae  4  of  the  second  schedtde  to  the  Act ; 

'*  Joshua  Mancbeiter^  aged  iifty-two,  was  employed 
as  a  hewer  at  Eaat  Howie  Colliery,  in  the  coontf  of 
Burham,  at  an  average  weekly  wage  of  lus.  9^d., 
with  rent  allowaijcs  and  ooala»  He  was  Hlled  tlirougb 
being  cruihi'd  by  the  engine  set  on  the  2^th  of 
February,  1903,  and  be  left  a  widow,  a  son  aged 
thirteeni  and  two  daughterfl  aged  ninote^  and 
tbirtoen  respectively,  none  of  whom  was  in  any 
employment.  It  was  agreed  before  me  that  the  total 
amount  of  compensation  recoverable  was  £154  7s.  6d; 
and  I  was  requested,  on  behalf  of  the  appiioant,  to 
mttke  an  order  that  the  money  should  be  paid  to  tbree 
tmstt^m  nominated  by  the  applicaot  for  the  b3oe£t  of 
the  widow  and  children  of  tbe  deceased  in  manner 
hereinafter  mentioued.  The  otjly  question  which  arose 
for  my  degision  was  with  respect  to  the  extent  of  the 
powers,  in  relation  to  the  investment  or  other  applica- 
tion of  theoompensation,  conferred  upon  me  by  clause  6 
of  the  first  Hohedule  of  the  Workmen's  Compenaation 
Acti  1897.  On  behalf  of  the  applicant  it  was  con* 
tended  that,  under  the  clause  to  whii:h  I  have  referred, 
I  had  power  to  order  that  the  compensation  money 
should  be  invested  id  the  names  of  three  trustees 
(as  asked]  to  be  held  and  applied  by  them  for  tbe 
beuefit  ot  the  widow  and  her  chiidreu,  tbe  traateea 
having  power  from  time  to  time  to  apply  both  prin* 
cipal  and  ioterest  for  the  benefit  of  any  one  or  more 
to  the  exclusion  of  any  other  or  others  of  the 
fnnr  beneficiariei  as  they  (the  trustees]  thought  tit, 
and  that  it  was  not  incumbent  upon  me  to  make  any 
apportionment  specifically  allotting  to  the  widow  and 
each  of  her  children  her  or  hii  separate  share  of  the 
oonipensatioD*  the  desire  of  the  parties  being  that  the 
oompeDsation  Bhould  be  treated  as  one  entire  fnnd  to 
be  ^ipHed  by  the  trustees  at  their  discretion  for  the 
benefit  of  any  one  or  more  to  the  exclusion  of  any 
other  or  others  of  the  wid^w  and  her  childrem  as  their 
draum stances  might  from  time  to  time  in  the  judg- 
ment of  the  trustees  leem  to  render  expedient.  If  I 
have  power  to  make  an  order,  I  am  of  opinion  that  it 
would  be  to  the  advantage  of  the  widow  and  her 
children  that  the  order  should  be  made*  Amongst 
miners,  as  the  sons  attain  the  age  of  13  years  or 
npwardi,  it  is  practically  certain  that  they  will  be 
employed  in  some  capacity  io  the  mine  and  will 
become  wage  earners.  The  probability  acoordingly  is 
that,  as  the  son  of  the  widow  in  the  present  case 
attains  the  age  of  about  Ef teen  years  he  will  be  to  a 
large  extent  eelf-supportingj  and  that  the  benefit  of 
the  compensation,  which  so  long  as  the  son  was  not 
earning  sufficient  wages  or  no  wages  at  all  inch  ton 
was  entitled  to,  might  and  should  thereafter  be 
applied  for  the  benefit  of  the  widow  and  her 
daughters,  who  were  not  and  were  not  likely  to 
become  earners  of  wages;  moreorer,  ae  the  ion 
approaches  the  age  of  twenty -one  years  he  would  not 
only  he  entirely  self-supporting,  but  might  marry  and 
ceaae  to  contribute  to  the  support  of  bis  mother,  which 


would  render  it  proper  for  the  tmstees  to  divert  ths 
share  of  the  compensation,  which  his  wages  had 
rendered  no  longer  necessary  for  himi  to  the  henett 
of  the  widow  and  daughters,  who  might  continue 
to  reqnire  the  assistance  of  the  compensation.  Ths 
question  of  law  which  I  therefore  desire  to  submit  it 
whether  the  committee  or  other  arbitrator  referred  to 
in  clause  6  of  the  fimt  schedule  of  tbe  Workmen's 
Compensation  Act,  1S97,  has  power  (a)  with,  or  (h) 
without^  the  concurrence  of  the  applicant,  to  direot 
the  payment  of  compensation  to  tmsteet  to  be 
invested  or  otherwise  applied  by  such  trustees  for  Ihs 
benefit  of  the  widow  and  other  dependants  or  auy 
one  or  more  of  them  to  the  exdnsion  of  any  other  or 
others,  as  regards  principal  nud  interest,  in  such 
manner  as  auch  trustees  may  from  time  Io  time  deem 
expsdientJ^ 

The  oounty  court  judge  held  that  it  was  not  com- 
petent to  the  arbitrator  to  direct  payment  of  the 
compensation  in  the  manner  proposed. 

The  applicant  appealed. 

Minion  Sen^t^ustf  for  the  appiioant *—Tho  question 
is  whether,  where  a  deoeaied  workoimn  leant 
dependants,  the  arbitrator  is  bound  to  award  i 
tpBcifio  sum  to  each  dependant,  or  whether  it  ia  opea 
to  him  to  order  the  totiil  amouot  of  the  o  ^mpi?iuation 
to  be  psid  to  trustees  to  be  applied  by  them  in  tbeir 
discretion  for  the  benefit  of  the  depeiidants*  Tb^ 
deceased  was  a  member  of  a  workman's  association, 
and  the  respondents  are  m^-mbers  of  an  employ«rt' 
association,  and  a  joint  oomuiittee  of  tbe«e  two 
aasodations  have  appointed  three  persons  to  actai 
trustees  of  all  money  paid  by  employers  as  compear 
sation  under  the  Act-  This  is  a  convenient  praclioe 
Mid  il  in  accordance  with  the  intention  of  ihe  Act 
By  clause  1  (a)  (i. )  of  the  first  schedule  to  the  Adt, 
where  death  results  from  the  injury,  and  the  wcrk- 
man  leaves  dependants,  a  lump  sum  is  to  be  paid  is 
compen«ation<  Bir  clause  4  such  payment  ia  to  he 
made  ''  to  or  for  the  benefit  of  hts  dep-ndanca/*  By 
olftuse  0  any  questioa  as  to  who  is  a  dependantt  or  ai 
to  the  amonot  payable  to  each  dependant,  is,  b 
default  of  agreement,  Co  be  settkd  by  arbitra^oo. 
By  clause  6  the  sum  allotted  as  compen«attoa  to  s 
dependant  may  be  invested  or  otherwise  appUed  for 
the  benefit  of  tbe  peraon  entitled  thereto,  aaagteedi 
or  as  ordered  by  the  arbitrator, 

EUis  Hill  {Garland  with  him),  for  the  employers^ 

Collins,  H,B, — I  am  of  opinion  that  tMa  af^nl 
must  be  dismissed.  The  question  stated  in  the  ipadii 
case  for  the  opinion  of  the  court  by  the  comity  ooart 
judge  is,  in  substance^  whether  it  is  competent  to  an 
arbitrator  under  the  Workmen's  Compensation  Aot  to 
direct  payment  of  the  amount  which  he  awafdt  at  oom- 
pensation  to  the  dependants  of  a  deo^Med  workman 
in  such  a  way  that  some  of  the  dependants  may  bs 
excluded,  and  the  distribntion  which  he  made  in  ^ 
first  instanoe  may  from  time  to  time  be  allmid.  I 
am  of  opinion  that  there  is  no  power  to  direot  audi 
payment  unless  the  dependants  are  persona  fiH/uHf 
who  are  in  a  position  to  renounce  th^ir  rights^  Ths 
arbitrator  must  conform  to  the  provisions  of  tbe  Act 
In  this  case  no  award  at  all  has  been  made  at  prmimi. 
We  mnst  look  to  the  first  schedule  of  the  Act  to  set 
what  are  the  powers  of  the  arbitrator  when  be  comM 
to  make  his  award.  By  clause  b  the  arbitrator  mi^ 
settle  any  question  as  to  who  is  a  dependant^  or  as  to 
the  amount  payable  to  each  dependant*  Thai  it  to 
say,  the  arbitrator  has  power  to  allot  the  OOapaBtt- 
tion  among  the  dependants  in  what  propostlana  bt 
thinks  right,'  and,  if  the  widow  oonaents,  lie  m^ 
leave  her  out.  By  clause  6  he  has  power  to  otdit 
that  the  sum  allotted   to   nny  dependant  tnfty  li 
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isFaited  or  otherwise  applied  for  the  benefit  of  nidh 
depeDcbat.  No  qaeetion  is  raised  here  m  to  that 
pover.  All  that  ic  is  neoessary  to  decide  is  that  the 
arbitrsto  has  no  power  to  exdade  any  dependant 
who  is  not  itU  furi$, 

Mathbw  and  Oozkws-Haedy,  L.JJ.,  concurred. 

Appeal  diBmiued. 

Solidtors  for  the  applioant,  Hyman  I$aaca  &  Lewis, 
for  iBodore  Isaacs  &  Heaih^  Sanderland. 

Solicitors  for  the  employers,  Bowdiffes,  Rawle,  & 
Co,,  for  Cooper  &  Goodger,  ISTewoastle-npon-Tyne. 


WfA  ^om  of  3wtiu. 


Chan.  Biv.  1 
Kekewioh,  J.  | 


Jan.  14. 


In  re  DowDiNO*8  Tbxtsts. 
Gbbooby  V,  DOWDINQ.  (a.) 
SettleTnent — Marriage  settlement — Covenant  to  settle  after' 
acquired  property  of  wife—Indtmon  or  exclusion  of 
life  annuities. 

The  fad  that  the  terms  of  a  covenant  contained  in  a 
marriage  settlement  for  the  settlement  of  after-acquired 
property  of  the  wife  are  sufficitntly  comprehensive  to 
cover  such  property  as  annuities  or  life  interests  is  not 
condusive  that  such  property  is  to  be  included  in  or  caught 
by  the  covenant.  Regard  must  he  had  to  the  intention  of 
the  covenantor  as  shown  hy  the  nature  of  the  trusts 
declared  of  the  after-acquired  property  covenanted  to  he 
eetUed,  and  if  such  trusts  as  they  stand  do  not  fit 
property  of  the  nature  of  annuities,  such  property  wUl  he 
deemed  not  to  he  caught  hy  the  covenant, 
Townahend  v.  Harrowby,  4  Jur.  N,  8. 363,  followed, 
Scholfield  V.  Spooner,  32  W,  B.  910,  26  Ch,  D,  94, 
distinguisJied, 

By  a  settleoaent  dated  the  5th  of  May,  1886,  made 
in  contemplation  of  the  marriage  shortly  afterwards 
solemnized  between  the  Ber.  T.  W.  Dowding  and 
Margaret  Garwithen,  spinster,    the    intended    wife 
[inter  alia)  agreed  that  all  real  and  personal  pro- 
perty (if  any)  not  thereinbefore  settled  to  which  she 
at  the  time  of  the  then  intended  marriage,  or  at  any 
tune  during  her  intended  coTerture,  was  or  should  be 
or  become  entitled,  whether  in  possession,  reyersion, 
or  otherwise,  except  jewels,  trinkets,  ornaments  of 
the  person,  plate,  lioen,  china,    furniture,    prints, 
books,  or  other  articles  of  the  like  nature,  and  also 
except  any  legacies  or  other  property  acquired  at  one 
and  the  same  time  not  exceeoing  in  amount  or  value 
the  sum  of  £100,  should    .    •    •    be  sssured  and 
transferred  by  the  said  intended  wife  and  all  other 
neoessary  parties  (if  any)  to  the  trustees  of  the  settle- 
ment upon  trust  at  such  time  and  in  such  manner  as 
they  should  think  fit  (but  as  to  any  reversionary 
interest,  not  until  it  should  fall  into  possession),  to 
sell  and  oonyert  into  money  such  part  of  the  said 
property  as  should  not  consist  of  money  or  of  inyest- 
ments  of  the  nature  thereinbefore  authorised  and 
stand  posaessed  of  the  said  inyestments  and  of  the 
moneys  to  arise  from  such  conyersion  as  aforesaid 
upon  the  trutts,  and  with  the  powers  thereinbefore 
declared    conoerning    certain    funds    thereinbefore 
referred  to  as  the  wife's  trust  fund,  and  in  the  mean- 
time and  so  long  as  any  property  thereby  agreed  to 
be  settled  should  remain  unsettled  upon  trust  to  pay 

(a.)   Beported  by  Alait   C.   Nbsbitt,    Esq., 
Bairister-at-Law. 


the  rents  and  income  thereof  (in  effect)  to  the  person 
for  the  time  being  entitled  to  the  income  of  the  funds 
comprised  in  the  settlement  under  the  trusts  thereof. 

The  wife's  father  (who  died  in  1903).  by  his  will 
made  in  1894,  gaye  to  the  wife  Marguet  Dowding 
"  an  annuity  of  £40  for  her  life,"  and  by  a  second 
codicil  made  in  1896  gaye  to  her  '*an  additional 
annnity  of  £60  a  year  for  her  life  in  addition  to  any 
benefit  which  she  may  take  under  my  will."  The 
will  and  codicils  were  duly  proved,  and  the  question 
raised  by  this  summons  was  whether  or  not  the 
annuities  given  by  the  will  were  bound  by  the  agree<^ 
ment  to  settle  contained  in  the  settlement,  and  if 
they  were,  how  they  ought  to  be  dealt  with. 

T.  T.  Mdhold,  for  the  wife,  argued  that  the  annui- 
ties were  not  inoluded. 

H.  T.  Mdhold,  for  the  trustees  of  the  settleipent 

8.  B.  Z.  Druos,  for  the  infant  children  of  the 
marriage. 

The  following  cases  were  dted,  and  are  dealt  with 
in  the  judgment :  Lewis  v.  Mctdocks,  (1803)  8  Ves. 
150 ;  In  re  Bendy,  43  W.  B.  345,  [1895]  1  Oh.  109; 
Finiay  v.  Darling,  45  W.  B.  445,  [1897]  1  Oh.  719  ; 
White  Y.  Briggs,  (1848)  22  Beav.  196n;  St.  AuhynY. 
Humphreys,  (1856)  22  Beav.  175 ;  Townshend  v.  Ear- 
rowby,  (1858)  4  Jur.  N.  8.  353 ;  In  re  Crawshay,  39 
W.  B.  682,  [1891]  3  Oh.  176 ;  and  8cholftddY,  8pooner, 
32  W.  B.  910,  26  Oh.  D.  94. 

Kekewioh,  J. — ^The  question  is  whether  two  annul-* 
ties  given  to  a  married  lady  are  caught  by  a  covenant 
to  settle  after-acquired  property  contained  in  her 
marriage  settlement.  It  is  a  covenant  although  it  is 
in  the  form  of  an  agreement ;  it  is  executed  by  all  the 
parties  and  it  is  a  covenant  by  all.  The  covenant  is 
in  the  widest  possible  terms.  I  cannot  conceive  that 
anyone  could  put  it  in  wider  terms.  [His  lordship 
read  the  terms  of  the  agreement.]  There  are  certain 
exceptions  which  I  must  notice  for  two  reasons — ^first, 
because  it  is  said  that  one  of  these  exceptions  includes 
these  annuities,  so  that  they  are  literally  excepted 
from  the  operation  of  the  covenant ;  secondly,  bacause 
it  is  always  necessary  where  there  are  exceptions  to  a 
general  provision  to  see  what  is  regarded  as  excepted 
in  order  that  from  that  you  may  obtain  light  as  to 
what  is  intended  to  be  included.  The  words  are 
'*  except  jewels,  trinkets,  ornaments  of  the  person, 
plate,  linen,  and  china,  furniture,  prints,  Ix^ks,  or 
other  articles  of  the  like  nature,  and  also  except  any 
legacies  or  other  property  acquired  at  one  and  the 
same  time  not  exceeding  in  amount  or  value  the  sum 
of  £100." 

It  is  said  that  these  annuities  are  legacies  within 
that  exception.  For  some  purposes  no  doubt  an 
annuity  is  a  legacy — a  legacy  payable  by  instalments 
— and  if  that  were  the  right  view  to  take  in  this  case, 
the  instalments  are  less  than  £100,  so  that  no  part 
of  them  would  be  settled.  But  an  annuity  is  not  a 
legacy  for  all  purposes,  and  in  ordinary  phraseology 
an  annuity  is  distinct  from  a  legacy.  A  legacy  is  a 
sum  which  the  legatee  is  entitled  to  have  paid  down ; 
an  annuity  is  a  sum  which  is  to  be  secured  bv  setting 
apart  a  portion  of  the  personal  estate,  and  has  to  m 
paid  in  the  shape  of  an  annual  payment,  and  in  that 
sense  it  is  not  a  legacy.  In  my  opinion  it  would  be 
entirely  wrong  to  hold  that  these  annuities  were 
legacies  within  the  exception. 

Then  the  question  is  whether  these  annuities  are 
covered.  They  are  within  the  words  "all  reel  and  per- 
sonal property  to  which  the  said  Margaret  Oarwithen 
at  any  time  durinff  the  said  intended  coverture  shall  be 
or  become  entitled."  Of  course  I  am  bound  to  construe 
th  ese  words  according  to  the  intention  of  the  paities» 
a  nd  it  may  appear  that  an  intention  may  be  pre* 
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filmed  or  proved  in  some  way  or  other  that  these 
aimiiities  are  not  meant  to  be  oaoght ;  bat  the  words 
themselves  are  large  enough*  Nor  is  it  right 
that  annuities,  according  to  the  ordinary  practice  of 
those  wlio  draw  marriage  settlements,  cannot  be 
indoded  in  covenants  to  seme  after-acquired  property. 
On  the  contrary,  Mr.  Methold  confirmed  my  own 
impression  that  the  ordinary  precedents  for  covenants 
of  this  kind  do  indade  annuities  and  life  interests, 
bat  when  the  draft  is  properly  settled  there  is  a 
direction  that  annuities  and  Uf e  interests  shall  be  held 
lor  the  benefit  of  the  husband  or  wife  as  the  case  may 
be,  and  possibly  where  they  are  for  the  benefit  of  the 
wife  to  be  hdd  for  her  separate  use  restrained  from 
anticipation.  Therefore,  apart  from  one  authority 
which  I  will  deal  with  presentljr,  where  the  question 
was  as  to  a  Ufe  interest  beine  included,  there  is  no 
doubt  that  an  annuity  may  be  properly  included. 
There  is  nothing  foreign  to  the  purpose  of  a  covenant 
to  settle  after-acquired  propwty  in  including  an 
annuity.  In  one  sense,  therefore,  the  covenant  fits  the 
property  or  the  propertv  fits  the  covenant  The  diffi- 
cult arises  from  this,  that  the  trust  is  for  conversion, 
that  that  which  is  really  the  life  interest  of  the  wife 
is  to  be  converted  by  the  sale  out  and  out  of  the 
annuity  or  possibly  by  investing  the  annuity  when 
it  is  received  from  time  to  time,  and  that  is  to 
be  capitalised,  so  that  the  wife  or  the  husband 
who  takes  the  first  life  interest  would  only 
receive  the  divideods.  That  is  where  the  pinch 
occurs.  Ton  can  make  the  covenant  fit  the 
annuity,  and  you  can  make  the  annuity  fit  the 
covenant,  but  neither  fits  the  other  as  it  stands— that 
is  to  say,  not  according  to  the  ordinary  practice  of 
mankind :  it  goes  aga£st  one's  general  knowledge  of 
the  practice  to  sav  that  that  which  is  an  annuity  is  to 
be  capitalized  and  only  to  become  a  dividend-eaminff 
fund.  These  difficulties  have  occurred  again  and 
again,  and  several  cases  have  been  dted  in  which  this 
question  has  been  discussed.  A  great  difficulty 
of  this  kind  occurred  in  Leuns  v.  Madocke,  I 
mention  that  case  becanse  it  has  given  rise  to  a 
certain  amount  of  discussion  from  time  to  time. 
There  the  husband  gave  a  bond  with  a  condition 
to  settle  all  the  personal  estate  that  he  should  at  any 
time  during  the  coverture  be  possessed  of.  The 
Lord  Chancellor  pointed  out  the  great  difficulty  of 
executing  the  instrument,  but  thought  that  he  was 
constrained  by  the  general  words  m  the  bond,  and 
declared  that  the  personal  estate  of  which  the 
husband  was  possessed  during  the  coverture  was 
liable  to  the  bond.  This,  in  so  many  words,  would 
appear  to  include  every  sovereign  that  came  into  his 
purse  during  the  coverture,  and  it  did  occur  to  me 
when  the  question  came  before  me  in  In  re  Bendy  that 
the  Lord  Chancellor  meant  that  when  you  had  a 
general  covenant  of  that  kind  you  must  execute  it, 
however  abturd  it  might  be,  and  however  great  the 
practical  difficulty  in  doing  so.  But  a  similar  case  came 
before  Bomer,  J. — Finlay  v.  Darling — and  he  di£fored, 
I  have  no  doubt  soundly,  from  the  view  which  I  took  of 
Lord  Bldon's  decision  iu  Lewis  v.  Madock$.  After 
shewing  that  that  was  a  covenant  bv  the  husband  to 
settle  the  whole  of  his  personal  estate  however 
acquired,  he  said  this  (p.  722) :  "  Lord  Eldon  pointed 
out  in  that  case  even  that  income  which  the  husband 
received  would  not  be  bound  by  the  covenant,  but  he 
did  sav  that  if  that  income  became  capital  tiien  the 
capitu  which  accrued  to  him  would  be  bound.  I  do 
not  know  that  that  decision  went  so  far  as  that,  but 
certainly  there  is  a  statement  of  Lord  Eldon  to  that 
e£EiBct.  In  the  first  place,  I  think  that  his  observation 
must  have  been  liinited  in  its  application  to  the  ease 
immediately  before  hiin,  which,  as  I  pointed  out, 
ooBoeKned  and  dealt  witii  a  covenant  of  a  sabstan<> 


tially  di£ferent  kind  from  the  covenant  before  me ;  and, 
secondly,  I  am  not  sure  that  Lord  Bldcn  did  not 
mean  by  the  word  'capital'  capital  which  was  to 
held  by  the  husband  as  to  show  that  he  intended  it  to 
become  pact  of  his  personal  estate  which  was  boimd 
by  his  covenant."  I  quote  that  as  showing  tbst 
there  may  be  a  way  out  of  a  covenant  of  that  khid» 
and  that  Bomer,  J.,  thought  that  Lord  Bldon  mssnt 
to  get  out  of  it  in  that  way,  although  his  language 
was  more  general,  aod  that  he  himself  would  ha?e 
been  able  to  do  so.  Levois  v.  Madocks  was  also  dted 
in  a  case  of  White  v.  Briggs,  which  is  reported  in  a 
note  to  8t  Auhyn  v.  ffumphrey»t  and  was  referred  to 
by  Lord  Bonully  in  his  judgment  in  the  latter 
case,  although  apparently  not  dted  in  the  aiga- 
meat.  In  8t,  Auhyn  v.  Humphreys  there  was 
a  settlement  by  the  husband  of  all  his  personal  estate 
to  whidi  he  was  then  or  might  theriaaf ter  beoome 
entitled  in  trust  for  himself  for  life  with  remamder 
absolutdy  to  his  wife.  As  regards  the  subject-matter 
of  the  settlement,  that  was  not  unlike  the  bond  in  Zeirii 
V.  Madocks.  It  was  hdd  not  to  comprise  his  intereit 
in  a  fund  bequeathed  to  him  for  life  with  remainder 
to  his  children.  All  that  the  Master  of  the  Bolls  saji 
is :  <*  Upon  consideration  of  the  case  of  Lewi»  r. 
Madocks  and  of  White  v.  Briggs  I  am  of  opinion  that 
I  must  hold  "—and  he  hdd— "that  the  life  intereit 
was  not  caught  by  the  settlement"  The  judgment  d 
the  Master  of  the  Bdls  therefore  is  of  no  valued 
itseU.  He  looked  at  Lewis  v.  Madocks  and  read  that 
with  White  v.  Briggs,  and  thought  that  he  was  bound 
by  authority  to  hold  as  he  did.  I  have  not,  therefore, 
the  benefit  of  the  independent  judgment  of  the  Master 
of  the  BoUs,  but  I  have  the  benefit,  in  a  note  to  thst 
report,  of  the  deddon  in  White  v.  Briggs.  That,  in  mj 
opinion,  is  a  case  of  great  importance.  There  then 
was  a  covenant  by  the  husband  to  set^  one  moiety 
of  the  property  he  should  acquire  during  the  coverture 
upon  the  usual  trusts.  It  was  in  quite  general  terms. 
It  was  hdd  not  to  indude  his  life  interest  in  proper^ 
bequeathed  to  him  for  the  benefit  of  himself  snd 
his  family.  Some  little  account  is  given  tnere  of  the 
nature  of  the  bequest.  There  was  a  direotioQ  under  a 
will  to  settle  propwty  on  the  husband  and  his  fsmilx. 
That  gave  rise  to  a  good  deal  of  litigatioa, 
and  ultimatdy  Lord  Cottenham  determined  thatthrt 
direction  meant  that  the  husband  took  a  life  intemt 
only  (2  Ph.  583).  Then  the  reporter  tdlsns  this:  Ihit 
he  afterwards  declared  that  *<the  interest  whieh 
Charles  Herbert  White  took  under  the  will  was  not 
subject  to  the  covenant  contained  in  his  marriage 
settlement"  Therefore  we  have  a  distinct  deoi«oo 
of  Lord  Cottenham— than  whom  there  could  not  be  a 
higher  authority— that  a  covenant  of  this  kind  framed 
in  the  most  general  terms  did  not  indude  a  hit 
interest  given  to  him  by  will;  and  the  Master  of  the 
Bolls  fdlowed  that  I  say  nothing  about  the  oase  dted 
thereof  Dunoon  v.  Cannan  (No.  2),  (1856)  21  Beav.  307. 
because  in  my  opinion  that  was  a  case  of  a  difSorent 
character. 

Then  I  am  referred  to  a  case  before  Sndsn- 
ley,  V.C.,  of  Toumsliend  v.  Earrowhy.  Ttiece  the 
Vice-Chancellor  had  to  deal  with  a  oovensat 
fnuned  in  the  broadest  posdble  terms  to  settle  the 
wife's  after-acquued  property,  and  one  ol  the 
questions  was  whether  a  life  interest  was  covered  bf 
it  The  Vice-Chancellor  expressed  a  dedded  opinioa 
upon  it  He  says:  "It  appears  to  me  that  the 
whole  soope  of  such  a  clause  as  this  (assuming  it  ia 
the  strongest  way  against  the  lad^),  holding  h«tobe 
covenantor  and  the  person  who  is  to  do  the  act,  thst 
it  is  beyond  the  prindple  upon  which  the  oourt  hse 
interpreted  sudi  dauses  to  hold  that  that  ^pplusto 
a  mere  life  interest,  so  as  to  say  that  that  life  i9^*^ 
most  be  turned  into  corpus ;  thateaohannoalivhslf* 
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yearly  payment  on  that  life  income  was  to  be  assigned 
oi^er  to  the  trastees  to  be  capitalized,  so  that  he,  as 
tenant  lor  life  under  the  settlement,  would  onlv  have 
the  income  arising  from  the  investment  of  ea(m  snc- 
oeeding  sale  as  it  accrued  due  from  the  property.    I 
consider,  therefore,    that    the   life  interest   to   the 
separate  use  of  Lady  Townsend  is  not  affected  by  this 
covenant.    If  it  had  been  an  absolute  into^Bst  to  her 
use,  I  should  consider  it  was  affiacted,  but  being  a 
mere  life  interest,  it  does  not  signify  whether  it  is  to 
her  separate  use  or  not.    It  appears  to  me  that  it  is 
not  within  the  letter  of  the  ooyenant."     That  is 
a  distinct   finding   by  a    most    experienced  judge 
tiiat  a  life  interest  is  not  within  a  coyenant  in  general 
terms  to  settle  after-acquired  property.    Unless  there 
is  some  authority  to  the   contrary  orerruling  the 
decision  of  Kindersley,  V.C,  and  difiering  from  the 
deoisioa  of  Lord  Oottenham,  I  am  bound  to  hold  that 
a  covenant  of  this  kind  does  not  cover  a  life  interest. 
What  is  there  to  the  contrary  P    I  can  see  nothing  in 
any  one   of   the  cases  cited   which   touches   those 
authorities.    The  case  mainly  relied  on  is  Scholfield  v. 
SpooneTf  but  before  dealing  with  that  case  I  oaf ht 
perhaps  to  mention  a  case  before  North,  J.,  cited  to 
me — In  re  Crawshay,     That  does  not  really  touch 
this  case,  because  North,  J.,  dedlned   to  try  the 
question  whether  any  life  interest  was  affected  by 
the  covenant  in  that  case,  and  he  held  that  the  par- 
ticular life  interest  in  that  case  was  not  affected' 
because  it  was  not  assignable.    Scholfidd  v.  Spooner 
deserves  more  attention.    On  the  covenant  in  that 
case  there  can  be  no  question  that  the  framer  of  the 
covenant  contemplated  includiog  in  it  annuities  and 
life  interests,  but  by  some  curious  omission  there  was 
no  trust  declared  as  to  those  annuities  and  life  interests 
when  assigned  to  the  trastees,  and  it  was  argued  in 
the  Oourt  of  Appeal  that  because  there  were  no  trusts 
declared   therefore   the   court  could  not  hold  the 
annuity    tiiere   in   question  to  be  included  in  the 
covenant  at  all.    To  that  there  was  a  conclusive 
answer :  It  is  there,  and  if  it  i«  to  be  included  in  the 
covenant  it  must  be  brought  within  the  covenant  and 
held  upon  some  trust  or  other.    If  there  are  no  trutts 
declared,  then  they  are  to  be  found  by  proper  con- 
struction of  the  document.    That  is  the  sub^bance  of 
the  decision.    It  is  perfectly  true  that  in  the  course  of 
the  judgments  there  are  expressions  showing  that  an 
annuity  may  be  properly  induded  in  a  covenant  of 
that  kmd.    Fry,  L.J.,  distinctly  says  so.    He  says : 
"But   really   about  that   there   is   no    doubt.     If 
you  have  apt  words  an  annuity  may  be  included." 
In   that   case   there   were  apt   words,  and  it  was 
obviously   intended  that   they  should  be  included. 
There  is  no  objection  to  an  annuity  or  a  life  interest 
being  included.     White  v.  Briggs  and  Toumshend  v. 
Harrowby  were  not  cited  in  Scholfield  v.  Spooner,  and  it 
does  not  touch  the  question  raited  in  this  case,  which 
is  this — whether  where  the  covenant   is  framed  in 
general  terms,  and  there  is  nothing  in  the  settlement 
to  bring  in  an  annuity  or  life  interest  spedficaUy,  the 
inclusion  of  an  annuity  or  life  interest  if  consistent 
with  the  general  intention  of  the  parties  in  making 
the  sf>tttlement.    That  question  was  not  affeoted  by 
ScholfiM^  Spooner. 

It  seems  to  me  that  I  am  in  the  same  position  as 
liord  Bomilly  found  himself  in,  except  that  I  am 
more  strongly  bound.  He  was  bound  by  WhUe  v. 
BriggB,  I  am  bound  by  that  case  and  by  ToumeJiend 
▼»  Harrowhy.  There  is  no  case  the  other  way,  and  I 
most  hold  that,  strong  and  general  as  the  words  are — 
qnita  strong  enough  by  ^emselves  to  include  an 
annuity  or  a  life  interest,  yet  having  regard  to  the 
general  intention  of  the  parties,  these  annuities  are 
not  oovered  by  the  covenant. 

Solicitor  for  all  parties,  ifichoku  Han?Mrt, 


Bbxjnbb  v.  Moobb.  (a.) 

Contrtzd — Option  for  six  months — Lunar  or  calendar 
montJii— 'Expiry  of  period-^Agreement  for  exteneion 
impUedfrom  conduct  and  correspondence — Option  duly 
exercised  by  dispatch  of  teHegram  or  leUer  within 
extended  period, 

.  M.,  an  inventor,  granted  to  B,  an  option  to  purchase 
prospective  patent  rights  during  •*  six  monihs  **  from  the 
'Z9ih  of  September,  1902.  The  option  had  not  been 
exercised  on  the  16th  of  March,  1903,  w?ien  six  lunar 
m(mihs  expired,  but  IcUer  correspondence  contained  easudl 
mention  of  the  1st  of  April  as  the  date  of  its  expiry,  if., 
who  was  traveHling  about,  informed  B.,  who  was  in 
London,  that  he  would  be  at  Genoa  on  the  21th  of  March 
and  in  Paris  on  the  30<A.  On  the  2%th  B,  exercised  his 
option  by  a  telegram  to  Genoa  and  a  letter  to  Faris-^he 
latter  due  in  course  of  post  to  arrive  on  t?ie  2dth'~but 
through  a  misunderstanding  neither  of  these  reached  M, 
till  the  dO^A. 

Heid,  that  the  option  toas  for  six  lunar  months ;  but 
that  an  agreement  to  extend  it  to  the  end  of  March  was  to 
be  implied  from  the  correspondence  and  conduct  of  the 
parties;  and  that  even  if  the  option  expired  on  the  29th 
it  was  duly  eooercised  by  tJie  posting  of  the  letter  and 
sending  of  the  telegram  before  that  date. 

This  was  an  action  for  specific  performance  of  a 
contract  dated  the  29th  of  September,  1902,  by  which 
the  defendant,  who  was  the  inventor  of  a  sewins- 
machine  attachment,  had  granted  to  the  plaintiff  we 
exclusive  option  of  purchasing,  duriog  six  months 
from  the  said  date,  dther  for  himself  or  his  nominees, 
all  the  defendant's  right,  tiUe,  and  interest  in  and  to 
the  said  invention,  and  the  letters  patent  for  the  same 
which  had  becm  or  might  be  applied  for  in  the 
Uoited  Kingdom,  Bussia,  Belgium,  Luxemburg, 
Germany,  Italy,  and  five  other  countries  named,  the 
price  for  the  whole  being  fixed  at  £8,000.  During 
the  said  period  or  any  extension  thereof  the  plaintiff 
was  to  have  the  right  of  sdliog,  subject  to  the  consent 
of  the  defendant,  the  rights  for  any  one  or  more  of 
the  said  countriei  for  a  less  sum  than  £8,000,  and 
upon  any  such  sale  80  per  cent,  of  the  price  thereof 
was  to  be  paid  to  the  defendant  on  account  of  the 
£8,000,  and  on  payment  of  the  whole  of  the  last- 
named  sum  the  defendant  was  to  assign  to  the 
plaintiff  the  rights  for  such  of  the  said  countries  as 
had  not  in  the  meantime  been  so  sold. 

It  appeared  that  the  plaintiff  had  been  instrumcoital 
in  forming  a  company  for  the  purchase  of  the  British 
patent  for  £2,000,  and  had  empowered  his  solicitor  to 
sell  certain  shares  therein  and  to  pay  the  proceeds 
to  the  defendant  hi  respect  of  his  share  in  the  said 
purchase-money.  Also  that  the  plaintiff  had  sold 
the  rights  for  Germany  for  £2,000  (payable  half  in 
cash  and  the  balance  secured  by  a  promissory  note  of 
the  purchaser),  and  those  for  Bussia,  Belgium,  and 
Luxemburg  together  for  £2,000,  of  which  he  had 
received  £1,000,  the  balance  being  payable  one  month 
after  the  issue  of  the  Bussian  patent. 

The  i^aintiff  had  only  paid  £800  to  the  defendant 
in  respect  of  these  sales,  but  he  alleged  that  he  had 
assigned  to  him  the  benefit  of  the  contracts,  and  that 
all  the  above-mentioned  arrangements  had  received 
the  defendaofs  atsent.  The  defendant,  however, 
maintained  that  his  consent  had  been  conditional  on 
payment  being  made  to  him  in  cash,  and  he  counter- 
claimed  for  nioneys  he  allied  to  be  due  to  him  in 

respect  of  the  tales. 
It  further  appeared  that  the  defendant,  in  oon^ 

(a.)  Beported  by  B.  Hnx,  Esq.,  Barrister-at*Law. 
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tn^eatioii  (ftocofiiaff  to  the  pUintl^  of  the  agree- 
ment^  had  iold  tha  Italia q  rights  for  £2,000,  subject 
to  &  oommtfiiou  of  £460  to  ah  Ibftliftu  ag9iit>  ftod  he 
alleged  that  ia  ^ffdoting  moh.  s&le  he  li«d  acted  as 
the  plaiatiff 'a  agent  and  with  hie  ooiueiLti  and  that  he 
was  entitled  to  80  per  cant  of  the  proceeds  after 
dedaetiag  the  said  Italian  oomMtvaioii. 

No  farther  salea  for  the  oountries  comprised  in  the 
opfctoa  had  beeo  made,  and  in  a  letter  from  the 
defendant  to  tha  plaintiff  dated  in  February  or  early 
in  Mareb^  1903.  ha  rafarrad  to  the  o[itioa  as  exptiing 
OD  the  lat  of  ApriJ. 

On  the  23rd  of  March  the  plaintiff  wrote  to  the 
defendant  mentioning  that  hia  option  would  expire  in 
a  few  days,  and  asking  for  a  repty  by  telegraph  aa  to 
whether  an  exiendon  coald  be  granted. 

On  the  23th  of  March  the  defendant,  in  reply  to  an 
inqniiy  by  the  plainliir  as  to  his  future  addreaa, 
telegraphed  from  Eome  as  folio ws  :  **  Genoa  Friday, 
Fana  Monday/'  those  daj^a  being  reapeetiTi»ly  the 
27th  and  30th  of  March,  and  on  the  2Tth  he 
telegraphed  "  No  extenBion  till  I  sea  yon,"  Throngh 
an  error  in  ite  address  the  £rat  of  these  telegrams  did 
not  reach  the  plaint  iff  in  London  till  late  ou  the  27  th, 
and  on  the  28 th  the  plaintiff  telegraphed  from 
London  to  the  defendant  at  Genoa :  ^*  Have  money 
ready  to  carry  out  option  in  exchange  lor  documents. 
When  will  yon  be  here  f ''  This  tele^am  he  eon* 
firmed  by  letter  of  the  aame  date,  addressed  to  the 
defendant  in  Faiiff. 

The  defendant  did  not,  as  the  plaintiff  had  expectedi 
travel  direct  to  Paris  from  Genoa,  but  left  the  latter 
place  early  on  the  28th  for  Monte  Carlo,  where  he 
remained  one  night,  and  oonaequantly  tha  plaintifTa 
telegram,  inntead  of  being  deltTered  to  tha  defendant 
at  Genoa,  was  forwarded  thence  to  Faria,  where  it 
was  handed  to  him  on  tbe  mormng  of  the  <3Qthr 
together  with  tha  plaintiff's  letter  confirming  it*  Their 
receipt  was  briefly  acknowledged  by  tbe  defendant, 
who,  after  interviews  with  the  plaintiff,  wrote  on 
the  7th  of  April  to  tbe  plaintiff  treating  the  option  aa 
expired,  but  offering  to  extend  it  on  certain  terms 
which  the  plaintiff  declined. 

The  principal  questions  argued  at  the  trial  were : 
Whether  the  option  expired  on  the  16th  or  on  the 
29th  oE  Mar ch^ i.e.,  at  the  end  of  six  lunar  or  six 
calendar  months  from  tha  date  of  the  contract,  and, 
in  the  latter  case,  whether  the  option  was  duly 
exercisad  by  the  notice  given  in  the  plaintiff's  letter 
and  telegram  of  the  28th  of  March,  seeing  that  they 
did  not  reach  tha  defendant  till  after  the  six  calendar 
months  had  expired. 

Jmkin9,    K*€*  {Am   H.   Jessel    with    him},   for    the 

plaintiff* 

Upjohn,  K,Ct  ('/,  J.  Half  with  him)i  for  the 
defendant.— Montb,  unless  in  an  Act  of  Farliament 
by  vbtue  of  the  Interpretation  Act,  means  primilfacit 
lunar  months  The  option  was  not  even  exercised 
within  list  calendar  month  a,  for  tbe  plaintiff*  a  telegram 
and  letter  were  not  delivered  till  the  30  th  of  March, 
The  telegram  giving  the  defendant's  address  was  an 
intimation  that  the  plaintiff  waa  to  find  him  at 
Genoa  on  the  Friday,  and  not  that  t!ie  plaintiff  waa 
to  do  something  in  London,  The  question  is  whether 
you  conutituta  tbe  Post  Office  an  agent  to  receive  or 
to  convey «  The  plaintiff  has  treated  it  aa  an  agent 
to  reoeiva,  but  be  waa  only  authorized  to  appoint  an 
agent  to  convey,  and  tbe  notice  ought  to  have  been 
penonally  sarvad.  Tha  words  *' Genoa  Friday*' 
oonld  not  mean  ''  Genoa  Friday  aod  Saturday.'*  Nor 
waa  there  any  exercise  of  the  option  evidenced  by 
oonduct  of  the  plaintiff^  for  be  did  nothiog  beyond 
disposing  of  separate  rights  for  different  countries, 
and  in  so  doing  he  was  not  exercising  his  option  but 


acting  as  agent  to  the  def  endant*  to  whom  he  htd  to 

acoount  for  30  per  cent,  of  the  proceeds*  The  oimi 
have  been  vary  atria b  in  dealing  with  options,  which 
are  unilateral  contracts,  tbe  exeontion  of  which  ii 
entirely  in  the  hands  of  the  person  to  whom  tbt 
option  is  granted. 

He  cited  Siininon  v.  Margihon^  U  Q,  B«  23 ;  Hflihi 
V.  Mtiropolttan  flail  war/  Co,,  25  W,  E,  680,  2  App.  Cii* 
439,  448  (judgment  of  Cdma,  C) :  and  fl€Hth<frn  T- 
Ffiutr,  40  W.  E*  433,  [1892]  2  Ch,  27, 

JtnkinHf  K.Ct  in  reply* — I  admit  that  the  wer4 
month  must  be  taken  to  mean  lunar  month  except  in 
a  commercial  document »  but  the  document  in  question 
can  be  brought  within  that  deEnition,  It  it  noi  s 
contract  of  sain,  and  is  not  revocable ;  it  was  an 
inatruEuent  between  two  businest  men ;  it  would  oulf 
become  a  contract  when  road  in  connection  with  latsr 
documents,  which  I  aubmit  cannot  b^  doue.  I  submit 
that  it  is  time  for  a  decision  by  tha  court  that  tbs 
term  ** commercial  document"  i Deludes  a  dooument 
leading  up  to  a  commercial  transaction,  Aj  to  tis 
sale  of  the  German  rights,  and  thoae  for  Buns^ 
Belgium,  and  Luxemburg,  th^;  evidence  shows  that 
tbe  defendant  was  to  receive  the  whole  of  the  proceedi. 
and  not  SO  pef  centi,  as  provided  in  the  dii^ 
dealing  with  separate  sales,  Tbu  clause,  then,  was 
varied  at  the  request  of  tbe  defendant.  As  to  the 
Italian  patent  we  are  witling  that  it  ahould  be 
excluded  altogether,  if  tha  whole  purchase-  money  be 
reduced  from  iS,000  to  £6,000, 

He  cited  Hart  v,  Mid^MtUm^  2  C»  ^  K:.  9 ;  Tarntr  r. 
Barlow,  3  F,  &  F.  946;  fi^iittort  v.  Brown,  2S  W,  B. 
928  ;  and  Stroud's  Judicial  Diction&ry  [2nd  ed.},  pf. 
1221,  ti$eq. 

The  Couet  referred  to  Wilkimon  v.  Ualvtrt,  M 
W.  R.  829,  3  C.  F.  B,  360,  362 ;  and  Bar^rc?  v.  r«4 
15  Q.  B.  D.  403^  ml,  33  W*  B.  Dig,  115, 

Our,  cf<iv,  vtilt 

FAawELL,  J,— This  is  an  action  for  tpeoifio  p«- 
formanca  of  a  contract  dated  the  29th  of  Septeaibtr, 
1902.  [His  lordship  read  the  material  part  of  tba 
contract,]  The  first  question  arisee  on  Uie  optioCi 
which  is  given  for  value  and  is  therefore  not  revoc- 
able :  Are  the  six  montha  given  for  its  exercise  Imuf 
or  calendar  montha  ?  Altliough  in  tbe  eccleuMtaQil 
oonrts  montha  mean  calendar  montha  (see  Caimhfi 
case,  6Eep.  62fc;  2nd  resolution  (ed.  1826,  ^ol*  3,  P* 
379),  and  Bltick  v,  liackham,  5  Moo,  F*  G.  305^  30$ 
per  Knittht-Bruce,  V*G,)  it  is  well  settied  thiA*  at 
common  law,  month  denotes  lunar  month — so 
so  that  when  it  has  been  desirad  to  make  an 
tion,  recourse  hae had  to  be  had  to  statute ori 
mles ;  t.g.,  aMto  the  construction  of  Actt  of  Parlb' 
ment,  by  13  &  H  Vict.  c.  21,  and  aa  to  BiUi  of 
Exchange,  by  45  &  46  Vict,  c.  61,  and  aa  to  doca* 
mants  wtiich  are  part  of  any  legd  procedore,  nndiE 
tha  rulee  of  court  by  ord,  64,  r*  1*  It  ia  thersfort 
a  question  of  construction  in  each  case,  to  whtih 
the  ordinary  rulea  of  construction  apply — vi^,  ttaal 
words  must  hear  their  ordinary  primary  meftliiiii 
unlees  the  context  of  the  instrument,  read  «■  ft  whekk 
or  surrounding  oontempo ran  ecus  ciicumatanoeii  Aow 
that  the  seoondary  meaning  expresses  tbe  ml  fntec- 
tion  of  the  parties,  or  unless  the  words  sfe  used  m 
connection  with  some  place,  trade,  or  tha  like,  m 
which  they  have  acquired  tbe  secondary  mmmsg  U 
their  cmitomary  meaning  quoad  hoc,  Tim  11  a 
question  of  fact,  which  (unless  so  often  oroirad  Ii  to 
be  jndiciaDy  recognized)  has  to  be  proved  by  tmMtmo^l 
atatementa  by  either  party  aa  to  the  eecii  ia 
which  he  used  or  intended  to  use  tha  imida, 
made  tubiequantly  to  the  execution  of  tbe  dor- 
mant,    and     subsequent   acti    of    the  partiMt   an 
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inadmiMible   lor   the    purpose  of    oomtroing  the 
doomiieiita     This  is,  in  my  opiiiioD»  the  mouiiziff 
of    the   jadgment    in   Simpaw^    v.    MargiUan,    ll 
Q  B.  Bep.  23,  where  Lord  Denman  seys  (pp.  31,  32) : 
''  It  is  olear  that  the  oonftraotion  of  a  written  eon- 
tract,  snbjeot  to  the  exceptions  mentioned  below,  is 
for  the  judge.    It  is  also  dear  that  **  months  "  denote 
at  law  "lunar  months"  unless  there  is  admissible 
evidenoe  of  an  intention  in  the  parties  using  the  word 
to  denote  "  calendar  months."    If  the  context  shows 
that  calendar  months  were  intended,  the  jud|^  may 
adopt  that  construction.    If  the  surrounding  oircum* 
stances,  at  the  time  the  instrument  was  made,  show 
that  the  parties  intended  to  use  the  word,  not  in  its 
primary  or  strict  sense,  but  in  some  secondary  mean- 
ing, the  judge  may  construe  it  from  such  drcum- 
stances»  according  to  the  intention  of  the  parties.    If 
there  is  eyidence  that  the  word  was  used  in  a  sepse 
peculiar  to  a  trade,  business,  or  place,  the  jury  must 
say  whether  the  parties  used  it  in  that  peculiar  sense. 
If  the  Tneaning  of  a  word  depends  upon  the  usage  of 
the  place  where  anything  under  the  instrument  is  to 
be  oone,  eyidence  of  such  usage  must  be  left  to  the 
jury.    Also  the  jury  may  have  to  giye  the  meaning 
of  some  technical  words."    I  haye  only  expressed  my 
own  opinion  in  consequsDce  of  an  argument  that  in 
addition  to  the  cases  mentioned  by  Lord  Denman 
there  was  a  general  exception  of  all  mercantile  or 
commercial  documents,  founded  on  a  dictum  of  Little- 
dale,  J.,  in  Beg.  y.   Chatuton,  1  Q.  B.,  at  p.  250, 
ai^  repeated  in  some  of  the  test-books.    In  my 
opinion  there  is  not  and  cannot  be  any  such  general 
exception ;  if  any  such  exception  be  set  up  it  must 
be  proyed  in  each  case  (unless  judicially  recognized) 
as  a  ousfeomary  usage  in  the  particular  trade  or  place. 
Erie,  0.  J.'s,  ruling  in  Turner  y.  Barlow,  3  P.  &  P.,  at 
p.   949:    "The  law   in    all   cases,  not  mercantile 
transactions,   in   the   Oity   of   London,   as   to  the 
meaning    of     the   word    'month,'    meant   'lunar 
month.^    In    all    mercantile    transactions    in    the 
the   City  of  London   a   month  means  '  oalendar ' 
month"— accords  with  this.    It  is  a  statement  of  a 
judicially  recognized  custom  in  the  city,  and  I  do  not 
think  that  Littledale,  J.,  meant  to  do  more  than 
refer  generally  and  tersely  to  the  customary  qualifi- 
cation of  the  meaning  of  the  word.    A  contrary  hold- 
ing would  necessitate  a  definition  of  "mercantile  or 
oommercial  transactions" — ^a  task  of  no  small  di£BL- 
oulty,  unleas  I  adcmted  the  plaintiff's  suggestion  that 
all  contracts  for  safe  of  goods  and  chattds,  incduding 
patents,  are  mercantile  transactions. 

I  hold,  therefore,  that  **  months  "  in  this  contract 
means  "  lunar  months,"  and  it  is  agreed  that  if  this 
be  so  the  option  would  expire  on  the  16th  of  March. 
But  although  the  contract  bears  tills  primary  mean- 
ing, and  ^e  subsequent  acts  of  the  parties  are  not 
aomissible  in  order  to  alter  the  meaning,  there  is 
nothing  to  preyent  the  parties  from  comiog  to  a  sub- 
sequent agreement,  haying  the  effect  of  extending 
the  period  of  option — and  such  agreement  need  not 
be  in  writing  (apart  from  the  Statute  of  Frauds,  of 
which  there  is  no  question  in  the  present  case),  but 
may  be  implied  from  a  course  of  conduct  (as  in  Comi 
▼.  Harrie,  T.  &  B.,  at  p»  523,  and  Filling  y.  PiUing, 
3  D.  J.  &  S.  162,  the  prindple  of  which  modu$  et 
'ctrnvenUa  vineunt  legenk  is  not  confined  to  partnership 
oases) — ^and  may  be  the  more  readily  implied  where 
the  conduct  of  the  party  resisting  has  induced  the 
other  to  do  work  or  expend  money  on  the  faith  of  a 
state  of  things  existing  under  the  supposed  new 
agreement,  but  non-existent  under  the  ol<C  and  eyen 
if  no  such  agreement  can  be  implied  the  conduct 
may  be  of  such  a  nature  as  to  raise  an  equity  against 
the  party  resistbg.  It  is  not  necessary  to  spMk  of 
frana  or  intentional  misleading;  it  is  either  a  case  of  i 


sub-contract,  or  it  is  an  application  of  the  principle 
enunciated  by  Lord  Cairns  in  Hughes  y.  MeHropolitan 
Bailway  Co.,  25  W.  B.  680,  2  App.  OsM.  439.  In 
tnat  case  notice  to  repair  within  six  months  was 
giyen  by  a  landlord ;  negotiations  for  a  sale  of  the 
reyersion  ensued,  which  fell  through  three  days  before 
the  six  months  expired ;  the  landlord  seryed  an  eject- 
ment on  the  expiration  of  the  three  days,  but  was 
restrained  in  equity.  Lords  Oairns  says  (p.  447)  : 
"  There  had  been  a  notice  in  October  to  repair  in  six 
months.  The  eflSsct  of  the  letter  of 'Noyember»  as  it 
seems  to  me,  was  to  propose  to  the  appellant,  and 
the  further  letter  of  the  appellant  had  the  effect  of  an 
assent  by  the  appellant,  to  suspend  the  operation  of 
that  notice  in  OTOer  to  enter  upon  a  negotiation  for 
the  purchase  and  sale  of  the  lease.  That  negotiation 
was  entered  upon,  and,  as  I  haye  asiumed,  came  to 
an  end  on  the  31st  of^  December.  My  lords, 
it  appears  to  me  that  in  the  eye  of  a  court 
of  equity,  or  in  the  eye  of  any  court  dealing 
upon  prindplee  of  equity,  it  must  be  taken  that  all 
the  time  wmch  had  elapeed  between  the  giying  of  tuo 
notice  in  October  and  tue  letter  of  the  28th  of  ^oyem- 
ber,  was  waiyed  as  a  part  of  the  six  months  during  which 
the  repairs  were  to  be  executed,  and  that  all  the  tune 
from  the  28th  of  Koyember  until  the  conclusion  of 
the  negotiation,  which  I  haye  assumed  to  be  on  the 
31st  of  December,  was  also  waiyed — that  it  was  im-« 
poMible  that  any  part  of  that  time  should  after  erards 
be  counted  as  against  the  tenant  in  a  six  months' 
notice  to  repair." 

Then  on  p.  448  he  says :  "  It  was  not  argued  at 
your  lordships'  bar,  and  it  could  not  be  argued,  that 
there  was  any  right  of  a  court  of  equity,  or  any 
practice  of  a  court  of  equity,  to  giye  relief  in  cases  of 
this  kmd,  by  way  of  mercy,  or  by  way  merdy  ol 
saying  property  from  forfeiture,  but  it  is  the  first 
principle  upon  which  all  courts  of  equity  proceed, 
that  if  parties  who  haye  entered  into  definite  and 
distinct  terms  inyolying  certain  legal  results— certain 
penalties  or  legal  forfeiture — afterwards  by  their  own 
act  or  with  thdr  own  consent  enter  upon  a  course  of 
negotiation  which  has  the  effect  of  leading  one  of  the 
parties  to  suppose  that  the  strict  rights  arising  under 
the  contract  will  not  be  enforced,  or  will  be  kept  in 
suspense,  or  hdd  in  abeyance,  the  person  who  other- 
wise might  haye  enforced  those  rights  will  not  be 
allowed  to  enforce  them  where  it  would  be  inequitable 
haying  regard  to  the  dealings  which  haye  thus  taken 
place  between  the  parties.  My  lords,  I  repeat  that 
I  attribute  to  the  appellant  no  intention  here  to  take 
advantage  of ,  to  lay  a  trap  for,  or  to  lull  into  false 
security  those  with  whom  he  was  dealing ;  but  it 
appears  to  me  that  both  parties  by  entering  upon  the 
negotiation  wluch  they  entered  upon,  made  it  an  in- 
equitable tbing  that  the  exact  period  of  six  months 
dating  from  the  month  of  October  should  afterwards 
be  measured  out  as  agdnst  the  reapondeuts  as  the 
period  during  which  the  repairs  must  be  executed." 

Kothmg  turned  on  any  eomtable  doctrine  of  relief 
against  forfdture,  but  theMouseoonndered  that  by 
reason  dther  of  agreement  or  of  innocent  representa;- 
tion  the  luidlord  was  preyented  from  enforcing  his 
right  under  the  lease. 

In  the  ease  before  me  the  plaintiff  was  busying 
himself  under  the  clause  in  the  contract  to  obtain 
purchasers  of  the  yaiious  patents,  and  was  inconstant 
communication  by  letter  and  tdegram  with  the 
defendant,  who  was  himself  desirous  of  getting 
speedy  sales  in  order  to  obtain  cash,  so  much  so  that 
he  induced  the  plaintiff,  somewhat  against  his  will,  to 
allow  him,  the  defendant,  to  try  and  sell  the  Italian 
patent  whilst  he  was  in  Italy..  On  the  7th  of  March, 
1903,  the  defendant  writes  to  the  plaintiff  mentioning 
the  1st  of  April,  *<  which  is  only  three  wedn  off,"  as 
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the  date  for  the  payment  of  the  parohasa-moneyt  and 
luggeeting  that  this  would  give  the  plaintiff  or  his 
agent  Martin  full  time  to  sell  tne  AuBtrian  and 
Qennan  patents,  and  in  other  respects  asking  him  to 
continue  to  act  under  the  agreement,  on  the  footiog 
that  it  lasted  until  the  end  of  the  month.  On  the 
17th  of  March,  the  day  after  the  six  lunar  months 
expired,  the  plaintiff  telegraphed  for  defendant's 
assent  to  a  sale  of  the  German  patents,  and  received 
it  on  the  same  day.  On  the  20£h  there  is  a  telegram 
and  a  Ums  letter  relatiog  to  others  of  the  patents 
replied  to  oy  the  defendant.  On  the  23rd  of  March 
the  plaintiff  writes  that  the  duration  of  his  option  will 
expire  in  a  few  days,  and  asks  for  two  months'  exten- 
sion, as  he  would  otherwise  have  to  borrow  the 
money  to  complete.  On  the  23rd,  24th,  and  26th 
letters  and  telegrams  passed  between  plaintiff  and 
defendant  on  the  subject  of  sales  of  the  Swiss  and 
other  patents.  On  tbe  27th  defendant  telegraphs 
"No  extension  tmtil  I  see  you";  and  on 'the  28ch 
the  plaintiff  telegraphs  "  Have  money  ready  to  carry 
out  option  in  exchange  for  documents,  when  can  I 
see  you  ?  "  On  the  6th  and  7th  of  April  the  plain- 
tiff and  defendant  had  interriewi,  at  which  they 
tried  to  settle  the  accounts  between  them ;  but  in  no 
letter  and  at  no  time  before  action  did  the  defendant 
ever  suggest  that  the  option  had  expired  on  the  16th 
of^  Maroh.  The  contention  is  put 'forward  for  the 
first  time  by  counsel  at  tiie  bar,  avowedly  without 
regard  to  the  defendant's  own  view. 

In  my  opinion  the  letters  of  the  7th  and  the  23rd 
of  March,  coupled  with  the  intermediate  and  subse- 
quent acts  of  the  parties,  are  evidence  of  carueMUB  ad 
«<2efii— namely,  that  the  option  should  extend  to  the 
end  of  the  month  of  March.  Even  if  no  actual  agree- 
ment could  be  inferred,  the  letter  of  the  7th  of 
March,  coupled  with  the  expenditure  of  time,  work, 
and  money  by  the  plaintiff  consequent  thereon  and 
resolting  therefrom,  in  the  belief,  as  appears  by  the 
letter  ol  the  23rd  of  March,  that  the  opiion  extended 
until  the  end  of  the  month — operates  in  equity  to 
prevent  the  defendant  from  asserting  that  the  option 
expired  on  the  16th  of  March,  just  as  the  letters  in 
ffughei  V.  Metropolitan  Railway  Co.  were  held  to 
operate  to  prevent  the  appellant  from  enforcing  his 
legal  right  of  entry.  It  is  not  necessary  (as  is  also 
pointed  out  in  that  case)  to  find  fraud ;  innocent 
representation,  if  effectual,  will  raise  the  equity  ;  here 
no  fraud  is  alleged,  and  not  only  do  I  see  no  ground 
for  supposing  that  the  defendant  had  any  intention 
or  even  idea  of  indnduff  the  pliuntiff  to  give  hit  work 
and  time  for  nothing-4niowing  that  the  option  had 
expired— but  also  I  am  convinced,  from  the  evidence 
that  I  heard,  that  both  parties  treated,  and  intended 
to  treat,  the  option  as  open  until  the  end  of  the 
month.  There  is  no  other  conceivable  reason  for  the 
continuance  of  the  plaintiff's  efforts  to  sell,  and  of  his 
frequent  communications  with  ilie  defendant  on 
the  subject;  it  is  not  open  to  the  defendant  to 
suggest  that  this  might  have  been  done  for  the  sake 
of  the  20  per  cent,  under  the  clause  in  the  contract, 
for  this  premium  expired  with  the  option,  and  great 
part  of  the  work  was  done  subsequently ;  and  more* 
over,  the  defendant,  by  his  counterclaim,  denied  any 
right  in  the  plaintiff  to  retain  any  of  this  percentage 
for  work  done  at  any  time,  and  claimed  repayment, 
and  he  adhered  to  tms  claim  in  the  witness  box. 

I  hold,  therefore,  that  the  option  was  extended  till 
the  irnd  of  March,  and  on  this  view  the  next  question 
does  not  arise ;  but,  as  the  point  was  folly  argued,  I 
will  express  my  opinion  on  it,  assuming  that  the 
option  expired  an  the  29th  of  March.  The  facts  are 
these :  Ou  the  22nd  of  March  the  plaintiff  telegraphed 
for  thedefendttQt's  address,  and  on  the  23rd  of  Uux)h 
wrote  the  letter  to  iHdoh  I  have  idzeady  referred ;  the 


defendant  received  this  letter  on  the  26th,  the  day  hs 
left  Bome  for  Genoa,  and  telegraphed  from  Boms  to 
the  plaintiff,  "  Gbnoa,  Hotel  (Unes,  Friday;  Psiii, 
Monday."  On  the  28th  the  plaintiff  telegraphed  to 
the  defendant  at  Genoa  exercising  his  option  uadsr 
the  agreement,  but  before  that  message  arrived  ihs 
defendant  left  for  Monte  Carlo,  and  proceeded  to 
Paris  on  Sanday,  arriving  on  Monday,  the  SOth. 
The  plaintiff  wrote  a  letter  dated  the  28th  of  Mardi 
confirming  his  telegram  and  exerdiing  liis  option,  snd 
posted  it  on  the  28th  addressed  to  the  defendant  m 
Paris ;  this  letter  would  arrive  in  due  course  on  the 
29th,  but  the  defendant  did  not  reach  Paris  till  the 
30th.  It  is  now  argued  (though  this  again  is  not  the 
defendant's,  but  his  counsel's  suggestion)  that  tin 
option  having  expired  on  the  29lih  of  March,  a 
telegram  and  letter  sent  on  the  28th,  but  not  readdng 
the  defendant  until  the  30th,  were  too  late.  ^  In  m7 
opinion  this  contention  fails  also,  for  the  option  wsi 
duly  exercised  when  the  telegram  was  sent  and  the 
letter  posted.  I  take  the  rule,  as  stated  by  Lord 
Herschell  in  Henthame  v.  Fraaer,  40  W.  B.  433, 
[1892]  2  Oh.,  at  p.  33:  *' Where  the  ciroumstanoei 
are  such  that  it  must  have  been  within  the  contem^ 
tion  of  the  parties  that,  according  to  the  ordinsry 
usages  of  mankind,  the  post  might  be  used  as  a  meaoi 
of  communicating  the  acceptance  of  an  offer,  the 
acceptance  is  complete  as  soon  as  it  is  posted." 

In  the  present  case  the  parties  are  American  dtixeoi, 
staying  temponuily  at  JLondon  hotels  when  they 
signed  the  contract;  that  contract  obviously  con* 
templates  the  events  that  in  fact  happened,  that  the 
two  parties  would  separate  and  would  visit  yariooi 
parts  of  Europe,  and  would  communicate  with  mie 
another  oonstantly  by  letter  and  telegram;  if  there 
ever  was  a  case  in  which  the  parties  contemidited 
that  *'  the  post  might  be  used  as  a  means  of  c(»ii- 
municating "  on  3l  subjects  connected  with  the 
contract,  WB  is  that  case. 

I  hold,  therefore,  that  the  option  was  duly  exordsed. 
I  have  already  disposed  of  the  point  as  to  the  ItaHin 
contract ;  the  fact  being  that  the  defendant  has  lold 
it  without  authority,  and  therefore  cannot  make  s 
title  to  the  phuntiff ;  the  parties,  to  save  the  expeme 
of  an  inquiry,  have  agreed  its  value  at  £2,000 ;  snd 
the  judgment  will  therefore  omit  the  Italian  patent, 
and  reduce  the  purchase-money  to  £6,000. 

I  have  also  dealt  with  the  deferred  payments  kt 
two  of  the  patents.  The  plaintiff  must  pa^  the 
£6,000,  and  take  over  these  payments,  but  he  unoC 
bound  to  pay  until  the  defencUmt  assigns  to  him  m 
the  patents  (except  the  Italian)  not  already  assigned 
to  the  purchasers  on  sales  made  under  the  power  in 
the  contract  As  the  defendant  has  not  yet  folly 
performed  his  part  of  the  contract  bv  proooring 
patents  in  all  the  countries,  I  think  tiiat  the  hei^ 
course  will  be  to  make  a  declaration  that  the  plaintm 
is  entitled  to  spedfio  performance  of  the  oontraflti 
and  that  the  defendant  is  bound  to  obtain  and  asngn 
the  outstanding  patents  (naming  the  countriei)  on 
payment  of  £6,000  caeh,  less  the  £800  jpaid  for  tte 
Bussian  patent,  with  liberty  to  apply.  The  defend- 
ant must  pay  the  costs  of  the  action ;  and  thaooontv- 
daim  is  dismissed  witli  costs.  ' 

Solioitoii,  W.  0.  Viuurd;  Faknmh  OamdUtt  ^ 
Syka. 
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(Lord  Alyentone,  L.O.J.,    and  [  Deo.  7,  9. 

Iiawranoe  and  Kennedy,  JJ.)    J 

London  County  Cottnoil  v.  Paynb  &  Co.  (a.) 

WeighU  and  moamru^Beam  teale-^WeigJd  indicated 
exceeding  true  weight  of  article  $old--Faper  hag  placed 
in  scoop  in  which  tea  is  weighei  ai  request  of  customer 
— Metal  clip  fastened  to  machine—Having  in  their 
poesession  a  scale  which  is  false  or  unjust— Weights 
and  Measures  Act,  1878  (41  <fc  42  VicL  c.  49),  s.  25. 

The  respondents,  who  were  wholesale  tea  merchants, 
received  crders  from  certain  customers  to  supply  them 
with  tea  in  quarter-pound  packets  weighed  in  customers* 
own  hags,  the  net  weight  o/each  packet  to  he  a  quarter  of 
a  pound.  In  order  to  meet  the  wishes  of  their  customers 
the  respondents  set  aside  one  of  their  weighing  machines, 
on  one  arm  of  which  they  attached  a  metal  disc  as  nearly 
as  possible  corresponding  in  weight  with  the  weight  of  a 
hag.  The  respondents  were  summoned  under  section  25 
of  the  Weights  and  Measures  Act,  1878, /or  having  in 
their  possession  a  scale  which  was  false  and  unjust. 

Held,  reversing  the  decision  of  the  magistrate,  that  the 
respondents  should  have  been  convicted,  hecause  there  was 
evidence  that  the  heam  scales  in  question  could  not  weigh 
accurately,  and  were  therefore  false  and  unjust  within 
the  meaning  of  the  section. 

Case  stated  by  Cecil  Chapman,  Esq.,  a  metropolitan 
magistrate. 

On  the  Idth  of  Jannary,  1903,  the  respondents 
appeared  at  the  Sonthwark  polioe-court  to  answer 
two  informations  which  had  been  laid  against  them 
on  behalf  of  the  appellants.  The  first  information 
oharged  that  the^  respondents  did  use  on  the  24th  of 
NoTember,  1902,  at  their  business  premises,  Boss- 
■treet»  Tooley-streeti  Bermondsey»  for  trade  a  weigh- 
ing instrument,  to  wit,  a  beam  scale,  which  was  Mia% 
or  unjust  contrary  to  section  25  of  the  Wdghts  and 
Meamires  Act,  1878— that  is  to  say,  the  said  beam 
scale  had  attached  thereto  a  metal  disc  The  second 
information  charged  a  similar  offence  at  the  same 
time  and  place  in  respect  of  another  beam  scale  which 
had  a  paper  bag  placed  under  the  goods  scoop  there- 
of. Tne  two  informations  were  by  consent  heard 
together,  and  at  the  hearing  the  following  facts  were 
piOTed  or  admitted  by  both  parties : 

The  respondents  were  wholesale  tea  merchants,  and 
on  the  4th  of  Kovember,  1902,  an  inspector  of 
weights  and  measures  for  the  district  in  which  the 
respcmdent's  premises  were  situated  visited  the 
premises  and  found  in  a  room  where  tea  was  being 
weighed  two  beam  scale  which  were  in  use  for 
weighing  out  tea. 

The  first  of  these  had  a  small  metal  disc  affixed  by 
wire  to  the  arm  of  the  scale  on  which  the  scoop  for 
receiving  tea  was  placed,  the  effect  being  that  the 
quantity  of  tea  required  to  turn  the  sode  with  a 
weight  of  a  quarter  of  a  pound  in  the  opposite  pan 
was  less  than  a  quarter  of  a  pound  by  tiie  weight  of 
the  disc,  which  was  about  two  or  two  and  a-half 
dxmdhms. 

The  disc  was  as  nearly  as  might  be  equiva- 
lent to  the  weight  of  the  paper  bag  or  wrapper  in 
which  each  quantity  of  tea  was  to  be  placed,  and  the 
tea  so  weighed  out  for  the  purpose  of  obtaining  upon 
each  weighing  such  a  quantity  of  tea,  as  with  its  bag 
or  wrapper  would  weigh  exactly  a  quarter  of  a 
pound* 

The  other  beam  scale  had  a  folded  paper  bag 
placed  nndemeatii  the  scoop  in  which  the  tea  was 
being  weighed.      This  bag  was  used  for  the  same 

(a.)  fieportedbyBBSSiNX  Bsm^Bsq.,  Barriiter-at^ 
Law. 


purpose  and  with  the  same  effect  as  the  disc  above 
referred  to. 

The  respondents  thus  weighed  tea  only  for  those 
customers  who  were  retail  dealers  in  tea,  and  who 
requested  to  be  supplied  with  it  so  packed,  and  these 
customers  themselves  supplied  the  oap^  or  wrappers 
each  of  which  had  printea  upon  it  an  intimation  that 
the  weight  of  the  paper  was  included. 

There  were  also  m  use  other  scales  that  were 
correct  and  just.  Directions  had  been  given  by  the 
respondents  to  their  employees,  who  worked  under 
proper  supervision,  not  to  use  scales  with  a  metal 
disc  or  paper  bag  to  weigh  out  tea  for  any 
customers  other  thim  those  above  referred  to.  The 
respondents  themselves  did  not  sell  tea  by  retaiL 

The  scales  with  tiie  disc  attached  were  physically 
incorrect  to  the  extent  and  in  the  mannner  described* 

The  renK>ndents  acted  fairly  towards  their  cus- 
tomers and  only  gave  them  what  they  asked  for. 

The  appellants  contended  that  the  beam  scales  to 
which  the  disc  was  attached  were  false  or  unjust 
within  the  meaning  of  section  25  of  the  Weights 
and  Measures  Act,  1878,  and  they  relied  on  Lane  v. 
BendaU,  48  W.  B.  153,  [1899]  2  Q.  B.  673. 

The  respondents  contended  that  to  constitute  an 
offence  under  this  section  the  scale  must  be  false  or 
unjust  with  reference  to  the  trade  use  that  in  fact  was 
being  made  of  it,  and  they  relied  upon  WithaU  v. 
Francis,  42  J.  P.  612.  and  Crick  v.  Theobald,  [1895]  64 
L.  J.  M.  C.  216,43  W.  B.  Dig.  191. 

But  for  the  fact  that  the  customers  had  requested 
the  respondents  to  supply  tea  in  such  quantitiiM  and 
so  paclwd  as  aforesaia  the  map^trate  would  have, 
f oUowing  Lane  v.  BendaU,  convicted  the  respondents, 
but  it  appeared  to  him  impossible  to  say  that  the 
beam  scales  were  false  or  uointt  in  the  face  of  such 
request  The  cases  of  WithaU  v.  Francis  and  Harris 
V.  Alwood,  [1893]  53  J.  P.  7,  app<>>ared  to  him  to 
establish  the  contrary,  and  he  accordingly  dismissed 
the  informations* 

The  appellants  appealed,  and  the  question  for  the 
opinion  of  the  court  was  whether  upon  the  facts  the 
respondents  ought  to  have  been  convicted* 

Dickens,  K.C.  {Daldy  with  him),  for  the  appeUants* 
—Section  25  of  the  Act  of  1878  makes  it  unlawful 
for  a  person  to  have  on  his  premises  "  unjust  or  false 
scales,"  and  the  learned  magistrate  appears  to  have 
thought  that  as  there  was  no  fraudulent  motive  on 
the  respondents'  part  they  ought  not  to  have  been 
convicted*  Under  section  26  the  consent  of  the  pur- 
chaser is  material,  for  under  that  section  fraud  has  to 
be  proved,  but  under  section  25  the  question  of  motive 
is  wholly  immaterial  It  is  no  defence  to  say  that 
tiiese  scales  which  had  been  manipulated  by  the 
addition  to  one  arm  of  a  small  metal  disc  corre- 
spondhig  in  wedght  to  the  bag  were  only  to  be 
used  for  a  special  purpose.  In  the  interest  of 
the  public  that  argument  could  not  be  allowed  to 
stana,  for  if  proper  supervision  were  not  exercised  the 
servaats  of  the  trader  might  use  them :  Oreat  Western 
BaUway  Co.  v.  Bailie,  13  W.  B.  203,  5  B.  &  S.  928, 
34  L.  J*  M.  C.  31.  The  case  of  Lane  v*  BendaU, 
48  W.  B.  153,  [1899]  2  Q.  B.  673,  is  expressly  in 
point*    [He  was  stopped  by  the  court.] 

Avory,  K.C.9  and  George  EUiott,  for  the  respon« 
dents. — ^Tne  facts  in  this  case  show  that  the 
machine  in  itself  was  just  and  accurate,  and  in 
that  sense  was  in  compliance  with  section  25* 
Tlie  metal  ^Usc  and  the  paper  bag  are  no 
part  of  the  machine*  The  baps  supplied  by  the 
customers  were  printed  with  an  mtimatton  that  the 
weight  of  title  b^T  was  included  in  the  weight  of  the 
tea.  The  respondents  were  merely  executing  the 
widies  of  thdr  customers*    Lane  v*  BendaU  is  dis- 
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tiogiiishftble^  because  in  that  ea««  the  leller  wu  & 
retail  dealer,  aod  the  deouion  wai  simply  th«t  the 
parcbaser  who  asked  for  a  pound  of  tea  was  entitled 
to  receive  a  pound  of  tea  and  not  a  pouBd  of  tea  Ims 
the  weight  of  the  h&g  and  paok«ge»  Here  wti&t  the 
cmtomet  a^ked  for  was  a  Bpeci^eil  weight  of  tea  lew 
the  weight  of  the  bag,  Aud  that  waa  v/hskt  be  got, 
M3reo?er,  the  esse  of  Great  Western  Eailmay  Co.  x. 
Bailie,  if  it  can  be  said  to  apply  here  at  all,  is  reully 
&a  authority  m  the  respoodentii*  favour  as  showing 
that  the  eeotioa  is  directed  agaiaflt  maobioea  which 
are  in  themseves  unjust,  and  not  against  the  particular 
us*  of  an  accurate  machine :  Wiihall  v,  FrancUt  42 
J.  K  612. 

Bickm^,  KM.,  in  reply* —The  metal  disc  and  the 
paper  bajg  were  not  placed  on  tbe  scales  with  the 
object  ot  acoorately  weighing  the  artiiiie  to  be  sold. 
Tiierefore  Withall  v*  Framie  is  not  an  authority  in 
the  respondent's  favour*  Bo  long  aa  these  additiont 
reosamed  as  parts  of  the  machine  it  waa  impossible 
for  the  sonles  to  accnrately  weigh  out  the  tea  with 
what  was  j  lut  and  true  balance* 

Cur.  advn  vidi. 

Deci  9* — Lord  Alterstoni,  L,0,  J,— 1q  this  case  I 
confeaa  I  have  felt  great  diificnJty  during  the  argu- 
ment and  I  am  very  anxious  not  to  appear  to  lay 
dowu  any  general  rule  or  any  rule  which  is  not 
appHcabLe  to  the  particular  caae.  I  have  come  to  the 
conclusion,  however,  that  the  arguuient  of  Mr, 
Biukens  is  correct,  and  that  the  appeal  must  be 
allowed.  There  seems  to  me  to  be  two  claaaea  of 
caaes — the  cases  where  scales  are  kept,  used  or  had  in 
possession— that  is,  us^d  or  kept  for  use — in  a  state 
which  makes  theui  false  or  unjust,  that  seems  to  be 
one  class  of  cftiea  which  come  under  section  25, 
There  is  another  class  of  cases  where  honeat  acalea  are 
honeitly  uiei  in  a  particular  way  for  the  purpose  of 
carrying  out  a  paniculur  '  weighing  operation.  The 
two  ca*es  are  lilustxated  by  Lane,  v.  IkndalU  on 
one  side,  aud  by  WithaU  y*  Francis  on  the  other. 
I  am  anxioua  that  I  shonld  not  be  thought  to  lay 
down  any  rule  that  it  is  an  infringement  of  section  23 
honeitly  to  use  scuiea  that  are  otherwise  just  for  the 
purpose  of  qarrjing  out  a  particular  operation  by 
temporarily  adjusting  them  for  a  given  purpose,  and 
the  difficulty  1  have  really  felt  in  this  case  is  witbin 
which  class  of  casea  upon  the  facta  this  case  falls.  I 
have  come  to  the  oocclusion,  for  reasons  which  1  will 
very  briefly  state,  that  the  ease  falls  within  the  class 
of  ca«es  in  which  the  person  against  whom  the  pro- 
ceedings have  been  taken,  has  bad  in  his  possession 
an  unjust  balance* 

I  tbmk  the  real  difficulty  is  upon  these  facta  to  say 
wbetber  or  not  what  the  magiatrate  has  found  makes 
what  was  being  done  of  the  nature  of  a  mere  temporary 
adjustment  ot  an  honest  balance  for  nae  for  a  par- 
ticular purpose,  or  was  having  tn  bia  possession  a  scale 
which  was  inaccurate  and  unjust,  contrary  to  section 
25>  I  think  ou  theie  facta  it  must  be  taken  that  not 
only  this  scale,  but  others  open  to  the  same  objection 
were  regularly  kept  in  that  condition.  It  is  found 
that  one  of  them  had  a  metal  disc,  fixed  by  wire,  to 
adjust  the  weight  of  the  paper.  It  is  found  that  the 
other  had  a  folded  paper  bag  placed  underneath  the 
aooop  in  which  the  tea  was  being  weighed,  or  in 
oth^  words  the  two  scales  are  in  such  a  condition 
that  the  material  put  into  the  wtigbing  acoop  would 
not  be  juaily  weighed.  I  think  it  may  be  possibly 
not  an  unfair  method  of  construing  section  26  to  say 
that  while  tDere  may  be  a  temporary  use  of  scales  so 
as  to  make  them  carry  out  a  particular  weigbmg 
operation  which  is  honest  and  desired  to  be  done,  the 
tnatrument  in  its  normal  condition  as  kept,  most  be  in 
a  condition  to    weigh   justly,    by    which    I    mean 


accurately,  that  which  la  put  in  to  be  weighed.  In 
this  case  the  scales  as  kept  will  not  weigh  accurately 
thet^a  that  is  put  into  the  scoop,  it  will  wetgb  it  plui 
the  weight  of  the  paper  bag,  which  is  underneath  in 
the  one  case,  and  the  metal  diio  which  is  fattaoed  on 
in  the  other. 

The  case  state!  that  *'  the  respondents  weighed  out 
tea  only  for  those  customers  who  were  retail  desleri 
in  tea  who  requested  to  be  supplied  with  it  so  packed." 
Such  customers  eupplied  the  bags  or  wrappsri,  *'  At 
the  time  of  the  inap^ctora'  aaid  viait  otlier  aoalesin  the 
aame  condition  at  the  two  acalea,  the  subject  of  the 
information,  were  being  used  at  the  repondanti' 
premises  for  weighing  out  tea  for  such  customers  u 
aforesaid,  and  there  were  also  in  use  a  number  of  eosles 
for  weighing  out  tea  in  full  weights,  and  aU  tfaeii 
last  mentioned  scales  were  correct  and  j  ust.  DtrectiCDi 
had  been  g'ven  by  the  respondents  to  their  emplofeftt 
who  worked  under  proper  supervision,  not  to  uit 
acalei  with  a  metal  diic  or  pap^r  bag  to  weigh  cmt 
tea  for  any  customers  other  than  thodc  above  rdofrsd 
to.*'  I  think  that  atatecuent  shows  that  these  iodii 
complained  of  were  permanently  kept  in  that  oocdl* 
tion,  and  that  it  required  what  is  here  spokou  o(  M 
supervision  and  superintendence t  so  that  they  nxight 
not  be  used  for  an  improper  purpose^  Therefore  tl 
seems  to  me  that  that  points  to  a  ooudilion  of  tlungi 
which,  though  it  may  be  perfectly  innocent  in  itwU. 
and  really  no  subs  tan  tittl  breach,  yet  still  it  is  a 
contravention  of  the  section,  because  the  softies  are 
kept  in  a  condition  in  which  they  will  not  accurately 
and  justly  weigh  that  which  is  put  in  to  be  weighed. 
That  the  learned  magietrats  took  that  view  of  th« 
f aota  T  think  ia  clear  from  the  grounds  upon  whitih 
he  dismissed  the  aummona.  He  aaid:  ''But  for  Ihs 
fact  that  the  ouatnmers  had  requested  the  r^pOD- 
dents  to  supply  the  tea  in  auch  quantiliM  acd  lo 
packed  as  aforesaid*  I  should  have  followed  the  osis 
of  Lam  V.  lUndalL"  In  other  words^  he  really  hsi 
rather  adopted  the  argument  with  which  we  vnn 
pressed  by  M>.  Avory  in  his  most  able  argameot,  thst 
the  request  to  carry  out  this  particular  weighui| 
operation  wai  an  answer  to  this  summons.  I  isf 
that  if  I  had  come  to  the  conclusion  that  merely  and 
solely  for  the  time  when  theee  acalea  were  bfd«g  oiaii 
for  this  particular  purpose,  a  temporary  adjiisuseat 
was  made,  and  that  that  was  not  found  to  be  theoon- 
dition  of  the  scales  as  ki^pt  by  the  reapondenti,  I 
should  have  come  to  a  different  conclufion.  T  think 
the  magistrate  has  meant  to  find  here  that  the  ioalu 
were  kept  in  the  condition  that  they  would  not 
accurately  weigh— woold  not  justly  weigh — wbatwM 
put  in  to  be  weighed ;  that  being  so^  he  has  thonghl 
that  the  mere  request  by  customs ra  to  have  their  tm 
so  weighed  waa  an  answer  to  the  anmmons ;  I  im*t 
therefore  come  to  the  conclusion  that  tb«  appall 
ought  to  be  allowed* 

With  regard  to  the  authorities*  of  ooursei  thsire  ii 
Crkk  V.  Theohald;  so  far  ai  I  can  see  that  hu 
nothing  to  do  with  the  case.  With  reg^d  to  WUh^lj* 
Fran^U,  that  undoubtedly  was  a  case  oomiug  witMo 
what  I  have  0alle4  the  temporary  use  of  proper  i»lil 
for  a  given  parpose,  and  that  is  why  I  am  so  anions 
it  should  not  be  thought  I  am  layio^  down  a  fvk 
that  there  is  anything  unlawful  in  doing  what  ww 
recognized  by  the  court  as  being  lawful  in  WiihaU  t. 
Fran<^ia,  With  regard  to  Lane  v.  Eendall,  althouih  it 
ia  a  caae  exactly  on  the  linea  I  have  indicated, 
I  do  not  think  it  can  be  recognized  as  laying  dowa 
the  rule  apart  from  the  facts  uf  that  case,  beeuiM  I 
have  not  the  slightest  doubt  that  in  Lane  ▼*  Rmi^i* 
the  scales  were  being  uand  for  weighing  paper  and  tet 
under  the  name  of  weighing  tea ;  therefore.  altboBg<» 
no  fraud  waa  found*  because  it  was  found  to  be  dose 
for  other  purposes,  yet  the  foalea  were  bcbg  in  f^t 
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kept  and  used  in  the  an  jost  oondition  whidh  I  have 
9mmd][  referred  to — ^that  ie  to  lay,  not  in  the  oondition 
of  woghing  fairly  and  justly  the  tea  tiiat  was 
pit  into  the  soale.  This. is  obvionsly  a  technioal 
Dreaoh,  and  one  which  I  do  not  snppose  it 
will  be  suggested  for  a  moment  that  the  respondents, 
who  are  weighing  tea  to  be  put  into  bags  which  were 
golog  to  indicate  that  the  paper  baff  was  to  be 
weigbed,  were  doing  anything  m  the  least  morally 
wrong,  hot  I  think  that  they  have  brought  themsely^s 
within  the  mischief,  because,  after  all,  as  was  pointed 
out  in  thb  argument,  if  supervision  is  rej^uired  for 
scales  so  adjusted,  they  may  be  used  at  times  when 
that  supervision  fails  for  weighing  other  matters. 
Therefore  I  think  technically  there  was  a  breach  of 
this  flection,  and  that  the  magistrate  ought  to  have 
oonrioted,  notwithstanding  there  had  been  a  request 
by  customers  to  have  their  tea  weighed,  so  that  the 
wviffht  of  the  bag  might  be  included.  I  therefore 
thiiuk  the  appeal  must  he  allowed* 

La^wbakob,  J. — ^I  am  of  the  same  opinion,  upon 
the  ground  fchat  in  this  case,  beyond  doubt,  the 
respondents  were  usiog,  or  had  in  their  possession,  a 
weight,  measure,  scale,  and  so  forth,  which  was  false 
and  unjust  at  the  time  of  the  visit  of  the  inspector. 
The  object  of  the  statute  clearly  was  not  that  there 
should  be  an  inquiry,  when  it  has*  been  f>und  that 
there  is  a  scale  beiog  used  which  is  unjust,  as  to 
whether  any  fraud  had  been  oomndttea  or  not, 
because  if  that  had  been  so  in  every  case  it  would 
haye  been  necessary  for  the  reKi>onder>ts  to  come 
forward  and  say:  *<  In  this  case  nobody  was  taken 
in,"  The  questton  is  not  whether  it  was  false  and 
unjust  towards  the  particular  customer  who  was 
using  it,  but  whether  it  was  false  and  unjust  in  fact. 
Nobody  can  doubt  for  a  moment  it  was,  if  used  by 
anybody  else  upon  the  premtsop,  false  and  unjust  at  that 
time.  Nobody  could  doubt  if  the  disc  or  paper  had  been 
oonoealed,  that  that  would  have  been  a  fraud ;  and 
one's  idea  upon  section  25  is  atreoffthened  by  section 
26,  which  is  really  pointed  to  fraudulent  user.  There 
is  no  pretence  for  saying  there  was  fraudulent  user 
here,  but  it  throws  the  burden  upon  inipectors  of 
weights  and  measures  to  inquire  every  time  whether 
the  person  had  been  taken  in  or  not.  The  efiTeot  of 
the  section  seems  to  me  to  be  perfectly  dear ;  it  is : 
Any  penons  who  have  in  their  possession  weights 
ana  scales  which  are  false  and  unjust  even  if  they  are 
false  and  uttjust  in  a  manner  not  to  the  injury  of  the 
customer  (because  if  that  had  been  so,  if  it  had  been 
concealed  from  him,  there  would  have  been  an 
offence  under  section  26),  seem  to  me  to  come  entirely 
under  it,  and  to  come  within  the  judgment  in  Lane 
y.  BendaU.  I  therefore  think  that  this  appeal  must 
be  allowed. 

KxsniBDT,  J.— I  am  of  the  same  opinion.  The 
inforinations  charge  the  respondents  witii  using  for 
trade  a  weighing  machine-— to  wit,  a  beam  scale— 
whidi  was  false  or  unjust.  Now,  speaking  entirely 
for  myself,  it  seems  to  me  that  the  object,  for  a  very 
obvious  public  reason,  which  was  sought  to  be 
attained  by  this  section,  and  that  which  in  fact  it 
does  not  attain  as  I  construe  it,  is  this :  That  the 
mttmment  itself  must  be  such  as  in  its  condition, 
whether  on  a  particular  occasion  or  generally, 
when  it  is  being  used  for  trade,  gives  a  jast  and 
true — that  is,  a  correct  result,  as  regards  the  weight  of 
the  thmg  being  weighed,  the  thing  placed  in  the 
■cales ;  and  if  you  have  to  consider  an  Mjostment  for 
aay  purpose,  sueh  ae  Mr.  Ayory  in  his  yery  able 
argument  contended,  then  my  own  personal  view  of 
this  flection  is  that  the  trader  must  make  what  is 
shown  by  the  weisht  on  the  other  side,  by  the 
balance,  a  true  reflult  of  what  is  being  weighed ;  but 


if  with  the  most  honest  intention,  and  at  the  request 
of  the  purchaser,  you  try  to  obtain  the  adjustment 
by  an  alteration  of  the  machine  itself,  you  are  then 
using  a  machine  for  trade  which  is  false  or  unjust.  It 
seems  to  me,  I  confess,  that  all  the  argument  which 
seems  (in  fact,  it  is  stated  by  the  learned  msgistrate) 
to  have  weighed  with  him — and  to  have  turned  the 
scale,  if  I  may  say  so,  in  his  mind — as  to  the 
acquiescence  or  request  of  the  purchaser,  is  nihil  ad 
rem  ;  and  I  will  give  an  iUuetration  which  strikes  me, 
at  any  rate  ae  Imng  an  illustration  which  shews  the 
danger  of  such  a  contention  prevailing.  A  man,  a 
tra£r,  has  a  machine  which,  either  as  originally 
constructed  or  by  reason,  we  will  say,  of  some 
accident  in  the  user,  becomes  to  some  extent 
inaccurate,  is  himself  liable  under  the  section, 
however  honest  his  intent,  if  in  fact  he  uses  or 
employs  an  adjustment  which  is  not  an  adjustment 
of  Uie  thing  within  the  scale*— that  is,  the  thing  to  be 
weighed,  but  is  an  adjustment  which  affects  the  truth 
and  accuracy  of  the  weiffhing  machine.  Therefore  it 
seems  to  me  that,  while  I  was  struck  with  it  at 
the  time,  put  in  the  clear  and  persuasive  way 
in  which  Mr.  Avory  put  it,  there  is  a  fallacy 
in  the  analogy  su^^^ted  of  an  adjustment 
of  scale  by  putting  m  a  weight  into  one  scale 
in  order  to  get  a  result  which  comd  not  otherwise  be 
attained,  owing,  we  will  say,  to  the  deficiency  of  a 
three-pound  weight  when  three  pounds  was  all  to  be 
got  out  of  the  other  side.  Tou  are  not  affecting  the 
truth  or  accuracy  of  the  machiue  so  as  to  make  it 
false  or  unjust  if  you  are  puttiog  into  the  scale  to  be 
weighed  as  part  of  the  thing  to  be  weighed,  any 
weight  you  like,  because  then  unjust  and  inaccurate. 
Eater  a  purchaser  who  says :  '*  I  want  to  have  tea 
weiffhed."  The  trader  says :  <*  Well.  I  have  got  a 
marline  for  weighing,  but  it  is  inaccurate."  **  Oh, 
never  mind,"  says  the  purchaser,  *'we  will  get  as 
near  as  we  can."  No«r,  I  have  taken  the  strongest 
case  that  you  could  take  both  of  honesty  and  request ; 
I  have  no  doubt  in  my  mind  that  if  that  trader  uses  a 
machine  that  is  ioaccurate,  and  the  inspector  entered 
the  shop  at  that  moment  and  saw  the  operation  the 
section  would  apply.  It  must  apply.  You  could  not 
say  he  was  not  using  a  machine  which  was  false  or 
inaccurate.  The  object  was  the  safety  of  the  public 
in  the  user,  as  well  as  the  possession  of  an  accurate 
machine.  An  accurate  machine  is  one  that  shows 
correctly  the  weight  of  the  thing  put  into  the 
opposite  scale  which  is  to  hold  the  goods  to  be 
weighed.  But  if  by  reason  of  any  adjustment  of  the 
machine,  you  make,  not  the  thing  weighed,  accurately 
weighed,  but  make  the  machine  represent  that  in  its 
result  which  is  not  the  fair  weight  of  the  thing  in  the 
scale  by  an  alteration  or  adjustment  of  the  machine, 
it  appears  so  me,  I  confess,  entirely  speaking  for 
myself,  that  whether  it  was  with  ac^uieecence  or 
without  acquiescence  on  any  one  occasion  or  many 
occasions  there  would  be  user  of  the  machine  within 
the  section.  There  is  no  reason  why  you  should  not 
put  in  the  scale  any  weights  you  like  to  make  the 
three-pound  balance,  or  because  you  have  got  a 
weight  on  tiie  other  side  which  is  larger  than  the  one 
you  want  to  obtain,  you  fill  up  the  tea  by  putting, 
honestly,  of  coarse,  a  weight  in  the  scala  There  is  no 
objection  to  that.  If  you  alter  the  machine  itself,  so 
that,  as  it  stands,  its  conteots  are  not  truly  repre- 
sented on  the  index  on  the  other  side,  it  seems  to  me 
the  Act  has  been  contravened  under  this  section,  and 
there  has  been  a  user  of  an  instrument  which  is  in  fact 
inaccurate  and  unjust 

Appeal  aUowed. 

Solidtor  for  the  appellants,  W.  A.  Blaxland. 

Solicitors  for  the  respondents,  Lamb,  don,  Ss  Prance. 


302 


TflE  WEEKLY  EEPORTER, 


\yUTdi  U,  1904.] 


Tol  Ln. 


HlOM  OOUBT, 


Iw  RB  A  Debtqe, — Ik  bb  Bms, 


HighGoitbt, 


IN  BANKEUPTOY, 


.,! 


Jftn.  25. 


(WriKht  ftnd  Eidleff  JJ.) 

/?i  re  A  Debtor* 
Ex  paHe  EocK  Bed  Brick  Co.  (a*) 

^awifcrupicy — Act  cf  bankruptcy — Bankruptcy  noiict — 
Statf  of  exicution—jttdgment  Mummoru — Bankruptcy 
Act,  lasa  (46  &  47  Vict,  t.  a2),  *.  4,  mh-$mUm  I  (g) 
^County  Court  Rules,  1889,  ord.  25,  rr.  17, 25»  2G,  27 

A  creditor  having  ohtaiti^d  judgment  in  the  High  Court 
iiitted  a  judgment  suimnmi$  in  tht  eounUj  court  against 
the  debtor,  and  aho  a  bankruptcy  notice,  under  which  an 
act  of  bankruptcy  btcamf  completed  bf/ore  a  a  order  mas 
made  on  the  judgment  summons^  After  the  order  had 
&een  made  another  creditor  presented  a  bankruptcy 
petition  fomided  on  the  above  act  of  bankrfiptcy. 

Held,  that  ai  there  wue  a  c&mpleted  act  of  bankruptcy 
before  the  making  of  an  order  on  the  jndgment  eummoiiB, 
m  receiving  order  ought  to  be  made* 

Appeal  frani  a  dfioutQii  of  the  regiftrar  of  the 
eonnt^  oourt  &t  Leede,  refniing  to  make  &  receiving 
order. 

Upon  the  2Ut  of  September,  1903,  the  Leedi 
Patent  Briek  Co*  obtaitied  a  jud foment  against  the 
debtor  in  the  High  Court  for  £43,  and  took  out  a 
judgment  aummons  for  the  amouiit  on  the  25th  of 
September  in  the  oonuty  ooUTt  at  Leedi* 

The  lummona  wai  servi-d  npon  the  debtor  npon  the 
2nd  of  October,  and  waa  retnmable  i'Jtt  the  2nd  of 
November*  On  the  13th  of  October  the  aame 
creditor  issued  a  baokrnptoj  notice  against  the 
debtor  founded  on  the  same  ]udgineDt.  Thi*  notice 
wm  eerved  upon  the  debtor  upon  the  17th  of  October, 
and  the  act  of  baDkmptor  thereunder  became 
completed  on  the  25th  of  October. 

Upon  the  2Dd  of  November  the  judgment  anmmoni 
came  on  for  bearing  in  the  county  court,  when  an 
order  was  made  for  payment  of  the  judgment  debt  by 
instalnienta. 

Upon  the  3rd  of  November  the  Rock  Bed  Brick  Co,, 
the  preaent  appall  an  ta^  presented  a  bankruptcy 
petition  again Bt  the  d^-btor^  the  act  of  bankruptcy 
relied  upon  being  non-oompliaoce  with  the  bank- 
rnptcy  notice  iatued  by  the  Leeda  Fatait  Brick 
Co, 

The  petition  was  beard  upon  the  27tb  of  November, 
when  the  receiving  order  was  refused,  en  the  ground 
that  a  bankruptcy  notice  oould  not  properly  be  i&sued 
pending  the  bearing  of  a  judgment  summons  baaed 
on  the  aame  debt* 

llie  petitioning  craditor  appealed, 

Eingufood,  for  the  appelUnt.^The  question  here  ie 
whether  the  iasue  of  a  judgment  Bummons  operates 
aa  a  stay  of  execution  «o  as  to  preclude  the  creditor 
from  issuing  a  bankruptcy  notice  upon  the  same 
jndgment.  The  learned  regiitrar  based  hh  judgment 
on  the  decisions  in  Jones  v.  Jenner,  25  Ij.  J.  Ex.  319 
and  Montgomery  tfc  Co.  v,  Be'BulmeiAl  W.  R.  22,  [1898] 
2  Q.  B.  420.  but  they  do  not  appear  to  be  applicable. 
[Wright,  J*— t/onef  v,  Jenner  hw  no  application  to 
this  case,]  I  rely  npon  Ex  parte  John^tcn^  In  re  Watson ^ 
41  W.  R.  34,  [1893]  1  Q.  B.  2L  [He  was  stopped  by 
the  court.] 

Hamell,  ioT  the  debtor. — The  issue  of  a  judgment 
summons  has  the  effect  of  ataying  all  other  forms  of 
execadon  :  see  the  County  Court  Eulea  of  1839,  ord. 
26»  IT.  17,  25,  26,  27,  [Weioht,  J.— Those  nilea 
cannot  limit  the  power  to  issue  execntion  in  the  High 
Court*]    The  County  Court  Eulea  apply  in  the  High 

{«.)  Reported  by  F.  M.  Feajtckb,  Esq.,  Barrister- 
at-Iaw. 


Court  for  the  purpoae  of  judgment  sammouie& 
[WbighT,  J, — Rule  2t  can  only  apply  to  county 
court  judgments.]  Then  I  say  that  the  pnGdpb  laid 
down  in  Montgomery  cfc  Co.  v.  De  Bulme9  is  applic&Ua 
to  this  case,  that  where  a  plaintiff  issues  a  judgmeut 
snmmons  in  the  county  cocj^  and  obtains  an  order  for 
payment  by  instilments,  he  relinquishes  hii  right  to 
issue  execution  in  the  High  Conrt* 

Bingwood,  in  reply *^-In  this  case  there  was  a  ooni' 
pleted  act  of  bankruptcy  before  the  instalment  order 
was  made. 

Weioht,  J,— This  is  a  very  short  point.  Th« 
receiving  order  was  wrongly  refused  by  tbe  rrfgiitnr 
for  the  simple  reason  that  there  waa  a  com|^Iit!ted  tut 
of  bankruptcy  available  to  any  creditor  before  tli« 
date  when  the  order  for  payment  by  instalments  WM 
made.  That,  to  my  mind,  is  an  end  of  the  Cisa, 
Apart  from  that  reiaon,  I  should  have  thought  tbit 
there  was  a  great  deal  in  Mr,  H^nseU^a  point  that  tbf 
principle  laid  down  in  Montgomery  tt  Co,  v.  Dr.  Bulvm 
onght  to  apply. 

BiBLKY,  J*^I  agree.  I  do  not  fee  how  we  csa 
come  to  any  other  decision,  seeing  that  the  ad  d 
bankruptcy  was  completed  before  ttie  making  of  tlis 
order  under  the  Debtors  Act* 

Appeal  allowed  ;  Imve  to  appeal  granted* 

Solicitors  for  the  appellant.  Barton  S  P«if7^i4S,  tot 
Scatcherd^  n<^kins,  d^  Middlebrooks,  Leeds. 

Solicitors  for  the  respondent,  Walter  ft*  E,  II.  foiftf» 
Leeds. 


(Wr5h?J.)|  Deo.l4:J«i.l8. 

In  re  REIS, 

Ex  parte  Thb  Truster,  (a.) 
Bonkruptey — Marriage  settkment — Covmafd  for  f^iaf* 
stMkvtent  of  property  —  Transfer  of  prtperty  fc 
irusteet  of  settlement  after  act  of  hankru^e§^ 
BankrttpUi/ Act,  1883(46  d:  47  Vict.  c.  52),  I.  47* 
sub-iection  2. 

In  construing  se<iimi  47,  sub-section  2,  of  thi  tok- 
ruptcy  Act,  1883,  "Any  cmenant  or  contradt  modi  m 
cojisideration  of  marriage  for  the  future  settUmmt  m  w 
for  the  settlor's  wife  or  childreti  of  any  money  or  pr9p^ 
wherein  he  had  not  at  the  date  of  his  marine  any  ettak 
(tr  interest,  wheth^  vested  or  contingent,  in  poss^^^ 
remainder,  and  not  being  money  or  property  of  tfr  is 
right  of  his  wife,  shall  on,  AiV  becomimf  bankrvtpi  hf^ 
the  property  or  money  has  been  actually  trunsfeft^ ^ 
paid  pursuant  to  the  contract  or  comimnt,  he  imdag^i^ 
the  truitet  in  the  bankruptcy,**  the  Ufords  •*(Wi  *« 
becoming  hankr^tpt "  mt^t  be  interpreted  to  mean  s«  ^ 
eommitting  an  act  of  bankruptcy  within  thrts  iwMitAi  ^ 
the  presentation  of  a  bankruptcy  ptiition  on  whkh  **  ** 
subseque^dly  adjudicated  a  bankrupt. 

Motion  by  the  trustee  in  the  bankniptcj  to  iets«di 
a  conveyance  of  property  by  the  bankrupt  to  the 
trustees  of  his  marriage  settlement  made  npon  tht  lOtk 
of  Junf*,  1903. 

In  1879,  Reis,  the  bankrupt,  had  executed  a  mm*- 
meiit  in  consideration  of  marriage^  wberehf  h* 
covenanted  {inter  alia)  that  **all  real  and  panow 
property,  if  any,  except  buiineas  asseta,  to  whkdl  tii* 
settlor  or  his  wife  may  at  any  time  biWB* 
entitled/'  should  be  conveyed  to  the  tnulMi  aith« 
settlement. 

In  1880  Reis  became  hankmpt,  bat  obtained  mi 
discharge  In  1882, 

(a,)  Reported  by  P,  M,  FaAHCEE,  Eiq,,  Baniftoe- 
at-Law. 
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In  1894  he  was  again  in  dififioolty  and  made  a  com 
pofition  with  his  oreditors.     Alter  that  he  started 
the  business  of  an  oatride  stockbroker  and  for  some 
years  was  rery  sacoessfol  in  business. 

In  1901  he  bought  and  furnished  a  house  in 
Holland  Park,  the  subject-matter  of  the  conveyance 
now  sought  to  be  set  aside. 

In  1903  he  was  unfortunate  in  business ;  in  April 
his  position  was  serious,  and  by  the  date  of  the  mid- 
Ifoy  Stock  BxchangA  Account  had  become  worse. 
He  had  only  four  or  five  creditors  of  importance,  all 
of  whom  were  members  of  the  Stocik  Ezchange. 

On  the  23rd  of  May  the  trustees  of  his  marriage 
settlement  gave  him  a  written  notice  requiring  him  to 
convey  to  mem  the  house  and  furniture  in  Uolland 
Park. 

On  the  26th  of  May  he  summoDed  his  two  larj^est 
oreditors  to  meet  him  in  the  presence  of  his  solicitor, 
told  them  that  he  was  not  in  a  position  to  meet  his 
liabilities  on  the  impending  settlement  day,  and 
authorized  them  to  dose  his  account,  which  they  at 
ODoe  did« 

On  the  loth  of  June  he  conveyed  the  house  and 
foniiture  to  the  trustees  of  his  marriage  settlement, 
and  on  the  12th  of  June  he  held  a  meeting  of  his 
oreditors  and  offered  them  a  composition  of  28.  in  the 
£1,  which  was  refused. 

A  receiving  order  was  made  against  him  on  the 
15th  of  July ;  he  was  subsequently  adjudged  bank- 
rupt, and  a  trastee  was  appointed,  who  moved  to  set 
aside  tiie  transfer  of  the  10  ch  of  June. 

Upon  the  hearing  of  the  motion  evidence  was  called 
on  both  sides  as  to  what  was  said  by  the  debtor 
and  his  solicitor  to  the  oreditors  whom  they  taw  on 
th  26th  of  May.  Wrigtit,  J.,  came  to  the  condueion 
on  the  evidence  of  the  witnesses  for  the  respondent 
alone  that  what  was  said  by  the  bankrupt  and  his 
solicitor  amounted  to  notice  of  intention  to  suspend 
payment  and  consequently  that  an  act  of  bankruptcy 
was  coounitted  b?  Beds  on  the  26th  of  May.  Vviouc 
points  were  argued  on  both  aides,  but  the  only  argu-  ^ 
mants  which  the  court  considered  necessary  for  the 
dediston  of  the  case  appear  in  the  judgment. 

Jfferheri  Reed^  E.G.,  Davids  taidAdler,  for  the  trustee 
in  bankruptcy. 

Honidge,  K.C.^  and  Muir  Mackemie,  for  the  trustees 
of  the  marriage  settlement. 

Hasuell  and  MackUn,  for  the  bankrupt's  wife. 

Wbiqht,  J.  (after  dealing  with  the  evidence). — 
Theoii.  that  being  the  conclusion  of  fact,  there  was  an 
not  of  bankruptcy  on  the  26th  of  May.  On  the  lOth 
of  June  the  debtor  transferred  to  the  trustees  of  his 
marriage  settlement  the  after-acquired  property 
whioh  he  had  covenanted  to  settle.  A  receiving 
ovder  was  made  against  him  on  the  15th  of  July,  and 
the  effect  of  the  whole  is  that  the  bankruptcy  rdates 
baok  to  the  26th  of  May.  Then  section  42,  sub- 
aeotion  2,  of  the  Bankruptcy  Act,  1883,  is :  '*  Any 
covenant  or  contract  made  in  consideration  of 
marriage,  for  the  future  settlement  on  or  for  the 
settlor's  wife  or  children  of  any  money  or  property 
'wherein  he  had  not  at  the  date  of  his  marriage  any 
eetete  or  interest,  whether  vested  or  contingent  in 
poeaestion  or  remainder,  and  not  being  money  or 
property  of  or  in  riffht  of  his  wife,  snail,  on  his 
Seooming  bankrupt  b^ore  the  property  or  money  has 
been  actually  transferred  or  paid  pursuant  to  the 
oontraot  or  covenant,  be  void  against  the  truttee 
in  bankruptcy."  On  the  construction  of  those 
irords  the  first  question  is.  What  is  the  meaning 
of  ''becoming  bankrupt"?  There  is  apparently 
no  ttoihoEity  to  guide  me  in  that.  There  are  strong 
reeaona  urged  for  the  view  that  "commencement  of 


the  bankruptcy "  would  have  been  used  if  that  had 
been  meant.  On  the  other  hand  it  is  said  that 
''adjudicated  bankrupt"  would  have  been  more 
natural  than  "  becoming  bankrupt "  if  that  had  been 
meant.  I  must  construe  "  becoming  bankrupt "  by 
the  right  of  section  43.  Section  43,  readine  only  the 
material  words,  says :  "  The  bankruptcy  of  a  debtor 
.  •  •  shall  be  deemed  •  •  •  to  commence  at 
.  .  .  the  time  of  the  first  of  the  acts  of  bankruptcy 
proved  to  have  been  committed  within  three  months 
next  preceding  the  date  of  the  presentation  of  the 
bankruptcy  petition."  If  the  bankruptcy  is  to  be 
deemed  to  have  commenced  at  that  time,  then  as 
from  the  date  when  it  is  to  be  deemed  to  have  com- 
menced the  bankrupt  must  be  deemed  to  have  become 
bankrupt 

Then,  secondly,  comes  the  question.  What  is  the 
proper  meaning  of  the  words  "  becoming  bankrupt 
before  the  property  or  money  has  been  aotuaUy  trans- 
ferred or  paid  pursuant  to  the  contract  or  covenant "  ? 
It  has  be^  argued  that  various  kinds  of  constructive 
transfers  are  enough.  It  seems  to  me  that  the  very 
object  of  the  language  used  is  to  exclude  all  such 
arguments,  and  ^at  it  means  what  it  says ;  *that  the 
sub-section  is  to  apply  unless  there  has  been  an  actual 
legal  transfer  pursuant  to  the  contrant  or  covenant. 
The  cases  of  Bamaay  v.  Margrett,  [1894]  2  Q.  B.  18, 
42  W.  R.  Diff.  10,  and  In  re  Satterthwaite,  2  Mans.  52, 
which  were  decided  on  the  Bills  of  Side  Acts,  do  not 
seem  to  me  in  point.  In  BarMay  v.  MargrtU  there 
h«d  b<«en  an  actual  verbal  s«le  and  payment  of  con- 
sideration. In  8aUerthwaUe*B  case  the  house  and 
furniture  in  it  had  been  actually  assigned  to  trustees 
for  the  wife  aod  under  those  circumseauces  it  was  held 
that  possession  which  might  on  the  face  of  it  be 
ambiffuous  must  follow  the  title.  Here  there  was  no 
actu  J  transfer  until  the  10th  of  June.  I  think  section 
47  cannot  be  construed  by  any  reference  to  the  Bdls 
of  Sale  Acts,  and  that  there  was  no  actual  transfer 
here  at  the  date  of  the  26th  of  May. 

Then  it  remains  only  to  consider  whether  section 
47  is  in  any  way  subject  to  or  modified  by  section  49. 
That  point  has  not  been  really  argued,  and  I  do  not 
think  it  could  be  properly  argued.  Section  49  seems, 
on  the  face  of  it,  only  to  be  applicable  where  section 
47  does  not  apply,  and  the  enumeration  of  the  cases 
where  section  49  is  to  apply  does  not  include  any 
description  applicable  to  the  facts  of  this  case.  Tne 
truisfer  to  me  trustees  was  not  a  payment  by  the 
bankrupt  to  any  of  his  creditors ;  it  was  not  a  pay- 
ment or  delivery  to  the  bankrupt ;  it  was  not  a  con- 
veyance or  assignment  by  the  bankrupt  for  valuable 
consideration ;  and  it  was  not  a  contract,  dealing,  or 
transaction  by  or  with  the  bankrupt  for  valuable 
consideration.  I  think  it  is  not  desirable  to  decide 
the  difficult  and  doubtful  questions  which  arise  on 
other  parts  of  the  case,  because  it  seems  to  me  that  I 
am  bound  to  come  to  the  conclusion  to  whioh  I  have 
come  on  the  question  of  fact,  and  on  the  construction 
of  section  47.  The  transfer  must  be  declared  void  as 
agidnst  the  trustee  in  bankruptcy. 

Application  aUotoed* 

Solicitors  for  the  applicant,  TT.  H*  MarUn  &  Co, 

Solicitors  for  the  trustees  of  the  marriage  settle- 
ment, Norden  A  De/riea. 

Solicitors  for  the  bankrupt's  wife,  Spyer  &  Son. 
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High  GoxmT* 


Jm  bm  JoHiTiOir* 


HlOH  OoXTftT* 


Doc,  7.  12. 


(Wright  and  PhiHimore,  J  J.)  f 

In  re  JoHIv^SOK* 
Ex  parte  lUJkrmBWs  &  WiuoarsoK.  [a.) 

Bankrnptcif  ~  Settlement   of   stUlor*§   own    properitf^ 

LimitfUion  of  life  int^esi  to  bHUot  determinabk  on 

bankruplcif^' Second    hankruptet^^  Bankruptctf    Act^ 

1883  (46  it  47  Vid,  c.  fi2)»  »,  47. 

Jit  1803  <Ae  ikiJi/.Tupf  hnd  ieitled  jiropertif  on  tru9tff$ 

y^ho  wereto  pay  Jihn  the  incomi\  hut  upon  hankritpfcy 

hii  rights  to  lAe  income  tv^re  to  cmse^  ami  the  trtist€€9 

were  k/t  with  iJtt  power  to  apply  the  incofne  to  hU  $up- 

p&rt  or  accumuiai^  it  as  they  thought  fit^     In  1900  he 

bemme  hanbtupt ;  the  tfimteu  raised  eiwuijh  out  of  the 

iiUled/tinds  to  pay  the  debts  in  ftdt,  but  the  hanhruptcy 

WOi  not  forrmdhj  annulled*     In  1902   he  again  ls>€came 

bankrupt ^  and  the  trmtee  in  hankruptcy  claimed  tki^  life 

income. 

ffdd^  that-  the  trustee  eould  not  »tiCf^e«f»  as  the  kt7tA- 
tupt^s  interest  in  the  incmne  had  determined  upon  his 
hai^upiey  in  1900,  and  passed  to  the  trustees  of  the 
eettlenient. 

Appeal  from  n  deoiaioQ  of  the  county  court  jadge 
at  Manch eater. 

In  1893  the  bankrupt  Jobs  bod  »  who  had  then  juat 
oome  of  ag'A*  made  a  set  tl  em  Ant  of  certain  propertr 
of  which  Mttlement  the  appellanti  ware  the  trQ0te6S> 
The  bankrupt  hnd  never  roarried* 

The  projjerty  settled  c^ntisted  of  a  ihare  of  the 
residue  paaaing  to  the  b<^nlErupt  nnder  his  grand - 
fatber'e  will.  The  teitator.  when  bequ^aathing 
legacies  to  hia  aon»  for  their  lives,  made  such  Jegaciei 
dt terminable  upon  bankruptcy  or  upon  the  aaeign- 
ment  or  chargiog  of  the  annuflJ  income* 

The  settlement  made  by  the  bankrupt  in  1893  did 
not  escpress  the  trust  and  limittttiouA  dearly,  but  by 
mferenoe  to  his  gran  d 'at her 's  will^ 

Tlie  effect  of  the  two  iDstrumenta  read  together 
was  that  the  settlor  assigned  property  to  the  trosteei 
en  truit  to  pay  him  the  iLunnal  income  until  he  was 
declared  bankrupt  or  assigned  or  charged  his  income. 
Od  inch  events  hif  interests  were  to  determine,  and 
the  trustees  were  to  have  power  to  apply  the  income 
or  any  part  thereof  for  hli  rapport  or  other wiie  in 
their  discretion,  and  to  apply  the  residue,  if  any,  for 
the  beneit  of  hk  children,  if  any.  or  to  accumulate  it 
and  odd  it  to  the  settled  funds  which  were  eventually 
to  go  to  relatives. 

Johnion  was  adjudicated  bankrupt  for  the  ft  rat 
time  in  1900,  wh«n  the  trustee  in  the  bankruptcy 
moved  to  set  aside  tbe  aettlemeot  ao  far  aa  was 
necessary  to  pay  the  debts  of  the  bankrupt,  and  an 
order  to  thia  e^&at  was  made  by  consent.  The  settle* 
men!  ttuatees  raised  money  enouich  out  of  the  settled 
funds  to  pay  all  the  debts  provable  in  the  bank- 
ruptcy, but  thf  re  was  no  formal  order  annulling  the 
bankruptcy. 

In  1902  Johnson  again  beoame  bankrupt,  and  the 
trustee  in  this  bankruptcy  moved  to  set  aside  the 
settlement  as  before.  This  time,  however,  the 
application  was  opposed,  and  with  Bucceu»  the  county 
cnnit  judge  finding  as  a  fact  that  at  the  time  when 
the  bankrupt  executed  the  settlement,  which  was 
more  than  two  yeai^  before  the  bankruptcy,  he  waa 
able  to  pay  all  his  debts  wirhout  the  aid  of  the  pro- 
perty  comprised  in  the  settlt^ment. 

The  truetee  thou  applied  for  a  declaration  that  the 
life  estate  of  the  bankrupt  under  the  aettlement 
vested  in  him,  and  that  he  was  entitled  to  the  income 
thereof  with  the  arrears. 

(a,)  Reported  by  P*  M,  Fbajtckk,  Esq,,  Barrister- 
at-Law. 


The  county  court  judge  made  an  order  to  that 
effect,  from  which  the  present  appeal  waa  brought. 

Lngh  Clare,  for  the  appellanta*— The  order  wu 
wrong  bacaufle  there  was  nothing  on  which  It  Goald 
take  effect.  All  the  bankrupt's  interest  pA«a€d  to  the 
tmeteea  on  his  being  made  bankrupt  in  1900. 

Carrintjlonf  for  the  respondent.— The  firit  btnk- 
tnptcy  muat  be  treated  as  having  been  annulled,  ai 
at f  the  debtn  provable  therein  were  paid  in  fdl: 
Metcalfe  ▼.  Metcalfe,  M  W.  E.  397,  43  Gh.  D.  633. 

Car^  adv,  vuiL 

I>ec.  li?.— The  judgment  of  the  Coort  (WmaBT  ntd 
Fhtli^imobb,  J  J.)  was  rea^  by 

PniLLiMOR^,  J*  (after  stating  the  facte).— is 
owner  of  property  cannot  by  way  of  settlement  o; 
contract  qualify  bia  own  interest  in  proper^  h;  i 
condition  determiuirg  or  controlling  it»  in  thiB  efsol 
of  his  own  bankruptay.  to  the  diaappointiDe&t  ei 
delay  of  bis  creditors.  This  was  deddea  in  WHtsn  t. 
Qreenwood^  1  Swans.  471,  and  the  deoieion  hiibeBa 
followed  in  a  number  of  cases,  many  of  which  viU  b« 
found  enumerated  in  Mackintosh  v*  Fogose^  43  W.  R, 
247,  [1895]  1  Oil.  505. 

But  this  rule  applies  only  to  a  limitation  opOB 
bankruptcy,  and  to  caaes  where  but  for  this  lunitft- 
tion  the  property  or  income  would  have  come  to  tlw 
assignee  or  trnslee  in  bankruptcy,  and  then  only  eo 
far  as  it  wonld  have  thus  come.  Thna  in  DtimoU  f* 
Beimohh  37  W.  R.  442.  40  Ch.  D.  585,  thebnshtEd 
settlor,  with  a  similar  dauae^  suffered  an  iDcumhr«iioi 
of  hia  income  by  tbe  appointment  of  a  receiver  at  tbe 
suit  of  a  judgment  creditor  on  tbe  19th  of  July,  ISSS. 
In  or  about  feSt-ptember  of  the  same  year  he  wu 
adjudicated  a  bankrupt  upon  an  act  of  bankruptcy 
committed  on  the  29th  of  July*  It  was  held  tbit 
before  the  act  of  bankruptcy  there  hod  heeo  i 
forfeiture  by  the  husband  owing  to  the  appoiutmi«t 
of  a  receiver ;  that  the  limitation  over  to  the  wAt 
Sipon  such  forfeiture  was  good,  inasmuch  it  it 
defeated  a  particular  alienee,  and  was  not  a  fraud  oit 
tbe  bankrupt  laws ;  that,  therefore,  the  gift  over  bid 
taken  frffect  before  the  bankruptcy,  the  inoome  bid 
become  vested  in  the  wife,  aud  there  was  nothing  for 
tbe  trustee  in  bankruptcy  to  take* 

FoU owing  this  authority,  the  judge  in  /»  rt 
Brewer* 8  Stttkim^nt^  Morton  v*  Blackmfjrc,  45  W*  E.  S, 
[16961  2  Ch.  503,  stated  aa  follows  the  point  wbicb 
he  had  to  determine:  "  The  questicin  is  whetbettlje 
life  interest  had  determined  previoualy  to  hai^' 
mptcy.'*  In  that  case  it  waa  held  that  what  M 
bcMi  done  previoualy  to  the  bankruptcy  did  tic« 
amount  to  forfeiture  or  determination  of  tbs  lift 
intereat,  and  therefore  the  trustee  in  bankmptcy  took 
the  life  interest. 

In  the  case  before  us  tbe  truatee  in  tbe  first  Iml- 
ruptcy,  if  he  had  failed  in  setting  a»ide  the  lettlemeirt 
would  have  succeeded  in  getting  the  bankrupt*!  He 
interest  under  it,  because  to  allow  the  limitatiou  ottf 
to  take  effect  would  have  bten  in  tbe  languafi  ^ 
the  oases,  a  *'  fraud  upon  the  bankrupt  laws,^^  or  i 
disposition  of  property  forbidden  by  law*  Bo* 
though  the  alienation  could  not  take  «-ffect  10  si  te 
disappoint  and  delay  the  creditors  in  the  firrt  haiA- 
ruptcy,  it  operated  as  against  the  settlor  aa  i  for- 
feiture. He  lost  ail  his  rights  to  the  residue  left  tfter 
payipg  those  creditors.  The  tnoome  came  under  tlt< 
control  and  discretion  of  the  tmiteas.  If  the  liciila- 
tion  over  had  been  to  &  determined  peraon  (jtf  to  thi 
wife  in  In  re  DetmM)^  she  would  Imvtt  ciaiipffi  > 
vetted  interest,  which  could  only  have  been  diyisM 
by  impeaching  the  settlement — an  i 
which  in  this  case  has  failed, 
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MaYOB,  ftO.,  OF  NOBTHAICPTON  V.  ElLSN. 


OOVSLT  OF  APPSAL. 


The  case  looks  different  beoanse  the  trostees  of  the 
eettlement  have  a  discretionary  power ;  but  the  law 
to  be  applied  is  the  same.  The  appeal  must  be 
allowed. 

Appeal  tUlotoed. 

Solicitor  for  the  appelUnt«,  W,  E,  Dowson. 

Solicitor  for  the  respondent,  W,  B.  Glasier, 


OTourt  of  Appeal. 


From  K.  B.  Div.  J 

(Lord  Alverstone,  L.C.J.,  OoUins,  M.B.,  >   Jan.  19. 
and  Bomer.  L.J.]  J 

Mayor,  &c.,  of  Northampton  v.  Bllen.  (a.) 

Waterworks — Water  rafe^Supply  of  water  ^Differ- 
enttation  of  rates  —Corporation  of  borough — **  Bates  " 
— Northampton  Waterworks  Act,  1861  (24  &  25 
Vict.c^xlvii),  S.59 — Northampton  Corporation  Water- 
works Ad,  1884  (47  ik  48  Vict,  c.  ccviii.),  ss.  10,  25, 
Z^^Northampton  {Extension)  Order,  1900.  Art,  36. 

By  section  59  of  the  Northampton  Waterworks  Act, 
1861  {which  incorporated  the  Waterworks  Clauses  Act, 
1847),  the  waterworks  company  might  from  time  to  time 
s apply  any  person  with  water  for  such  remuneration 
and  on  such  terms  and  conditions  as  should  be  agreed 
upon.  By  the  Nortliampton  Corporation  Watervjorks 
Act,  1884,  the  wnUrw^rks  undertaking  was  transferred 
to  the  corporation  with  all  the  authorities,  rights, 
powers,  and  privileges  of  the  company.  By  section  36  of 
the  Act  **  the  corporation  may  thenceforuHtrd  charge  far 
the  supply  of  water  for  domestic  use  to  any  dwelling- 
house  a  sum  not  exceeding  7^  per  centum  per  annum  on 
the  net  rateable  value  of  such  dwelling-house,  as  ascer- 
tained by  the  valuation  list  in  force  at  the  commencement 
of  the  quarter  during  which  the  water  rate  becomes 
payable,  or  if  there  be  no  such  list,  then  on  the  net  rateable 
value  of  such  dwelling-house  cts  the  same  is  assessed  to  the 
last  poor  rate,**  There  was  no  section  in  any  of  the  Acts 
which  gave  any  specific  directions  or  powers  as  to  either 
equality  or  differentiation  of  rating.  The  defendants* 
dufelling-house  was,  until  1900,  situated  in  Kingsthorpe, 
a  district  outside  the  borough  of  Northampton,  but  within 
the  corporation's  area  of  water  supply.  By  the  North- 
ampton {Extension)  Order,  1900,  the  area  of  the  borough 
was  extendetl  so  as  to  include  that  part  of  Kingsthorpe 
where  the  defendants*  house  was  situated,  and  by  article 
36  of  the  order  the  general  district  raies  to  be  levied  in  the 
added  part  of  Kingsthorpe  were  not  in  any  one  year  for 
ten  yiars  to  ^*  exceed  such  an  amount  as,  when  added  to 
the  poor  rate  and  the  borough  rate,  and  any  other  rate 
made  by  the  corporation  in  the  same  year,**  would  make 
up  a  total  rate  of  5s,  6d,  in  the  pound  on  the  rateable 
value  of  such  hereditament.  The  rates  levied  in  the 
added  part  of  Kingsthorpe  {other  than  the  vmier  rate) 
alivays  amounted  to  os,  6d.  in  the  pound.  The  corpora- 
tion had,  down  to  June,  190 1 »  been  paid  a  water  rate  of 
7.}  per  cent,  fr&n\  all  damtstic  consumers  in  the  old  borough 
and  the  added  part.  In  June,  1901,  the  corporation 
reduced  the  water  rate  to  5  per  cent,  in  the  case  of  con- 
sumers in  the  old  borough,  but  retained  it  at  7.}  per  cent, 
in  the  case  of  consumers  in  the  added  part, 

Iltld,  (1)  that  th^re  was  nothing  in  the  Acts  to  prevent 
the  corporation  from  differentiating  the  water  rate  as 
above  set  forth;  and  (2)  that  the  words  **  any  other  rate  ** 
in   article  36  of  the  Northampton  {Ea^nsion)  Order, 

(a.)  Beported  by  W.  F.  Babby,  Bsq.,  Barrister-at- 
Law. 


1900,  did  not  include  a  water  rate,  and  that  the  corpora' 
tion  were  entitled  to  charge  a  water  rate  from  the 
defendant,  though  the  rate  payable  by  him,  esicluBtve  of 
the  u)ater  rate,  amounted  to  6s,  6d.  in  the  potmd. 

Appeal  by  the  plaintiffs  from  the  jadgment  of 
Bigham,  J,,  npon  a  special  case  stated  for  the  opinion 
of  the  coart  in  an  action  (reported  in  87  L.  T.  335). 

The  plaintiffs  claimed  from  the  defendant,  who  was 
a  bargess  and  ratepayer  of  the  boroagh  of  North- 
ampton, £1  48.  9d.,  bemg  the  amonnt  of  a  qaarterly 
instalment  of  the  aonatd  water  rate  for  the  supply 
of  water  for  domestic  use  to  his  dwelling-house  at 
Kingsthorpe.  a  district  which  had  formed  part  of  the 
area  of  water  supply  since  1861,  and  was  incorporated 
with  the  borough  of  Northampton  by  the  North- 
ampton (Extension)  Order,  1900.  The  said  sum  of 
£1  48.  9d.  was  made  up  of  £1  Os.  3d.,  being  one 
quarter's  instalment  of  an  annual  rate  of  7}  per  cent, 
on  the  rateable  value  of  £54,  and  4s.  6d.,  being  one- 
oce -quarter's  instalment  of  an  annual  rate  of  ISs. 
extra  charges  for  bath  and  water-closets.  The 
defendant  only  disputed  the  payment  of  the  sum  of 
£1  Os.  3d.  In  1884  the  plaintiffs,  in  pursuance  of 
powers  conferred  on  them  by  section  19  of  the  North- 
ampton Waterworks  Act,  1882,  purchased  the  under- 
taking of  the  Northampton  Waterworks  Oo.  (which 
company  was  incorporated  by  the  Northampton 
Waterworks  Act,  1861)  by  virtue  of  an  Act  called  the 
Northampton  Corporation  Waterworks  Act,  1884. 

By  section  10  of  tbe  Act  of  1884  the  Act  of  1861 
Hud  tbe  Act  of  1882  were  to  be  read  as  if  tbe  plaintiffs 
had  been  tbnrein  named  instead  of  the  coDpany. 
Tbe  plaintiffs'  rate  for  tbe  sapply  of  water  for  domeitio 
use  was  batted  on  fection  36  of  tbe  Act  of  1884,  which 
repealed  section  49  of  the  Act  of  1861,  by  which  rates 
varying  with  different  annual  values  were  authorized. 
Section  36  of  the  Act  of  1884  said  that  *<  the  corpora- 
tion may  thenceforward  charge  for  the  supply  of 
water  for  domestic  use  to  any  dwelling-house  a  sum 
not  exceeding  seven  anda-half  per  centum  per  annum 
on  the  net  rateable  value  of  such  dwelling-house,  as 
ascertained  by  the  valuation  list  in  force  at  the  oom- 
mencement  of  the  quarter  during  which  the  water 
rate  becomes  payable,  or  if  there  be  no  such  list  then 
ou  the  net  rateable  value  of  suoh  dwelling-house  as 
the  same  is  assessed  to  the  last  poor  rate." 

By  section  5  the  ''  uodertaking  "  which  was  trans- 
ferred to  the  plaintiffs  included  ^inter  alia)  all 
authorities,  rights,  powers,  and  privileges  of  the 
company. 

Section  20,  sub-section  2,  provided  that  any  moneys 
b  rrowed  in  tbe  manner  authorized  by  that  section 
should  be  a  charge  on  the  net  revenue  of  the  water 
uodertakiag  and  on  the  district  fund  and  general 
district  rate,  or  some  or  one  of  them;  and  such 
revenue  or  ra^'e  should  be  deemed  to  be  the  local  rate 
witbin  the  Local  Loans  Act,  1875. 

Section  24  provided  that  the  corporation  should  keep 
accounts  in  respect  of  their  water  undertaking 
separate  from  all  their  other  accounts,  and  shotdd 
apply  all  money  from  time  to  time  received  on 
account  of  revenue  in  a  certain  order,  and  should 
carry  the  balance  in  any  year  to  the  district  fund. 

Section  25  of  the  Act  of  1884  provided  as  follows : 
'*  If  in  any  year,  the  amount  standiog  to  the  credit  of 
tbe  water  account  be  insufficient  for  the  payment  of  the 
charges  ther«'On,  and  tbe  execution  of  this  Act  in 
relation  to  the  water  undertakit»g,  the  deflcienoy 
shall  be  made  up  out  of  the  general  district  rate  by 
carrying  an  adequate  sum  therefrom  to  the  credit  of 
the  water  account,  and  the  corporation  from  time  to 
time,  in  preparing  the  estimates  of  the  amonnt 
required  in  their  judgment  to  be  raised  by  means  of  a 
general  dittciot  rate  for  the  pnrposee  of  the  borough 

20 


806 


THE  WEEKLY  REPORTER,        rii«rfii9.i«Mi 


Vol.  LtL 


COUET  OF  APFfiAL^ 


MATOm,  dfcCti  OF  NOETSAMPTOFT  if.  ELLllf. 


Coxmr  OF  Affeal. 


may  incltide  tbereiDinoh  itimB  (if  any)  aain  tbe  ji^dgf* 
ment  of  tbe  corpor&tion  &re  ueceaaarj  to  be  provided 
IB  Hid  of  tbe  dfefiuienoy  from  time  to  titne  arisbg  hs 
afoi'eeaid  iu  the  water  account,  and  aball  collect  the 
same  at  part  of  eu€b  gf^neral  dtntriot  rate/*  There  wai 
no  aectioD  in  thia  or  any  of  tba  other  Aots  which  gave 
any  specific  directions  or  powere  &b  to  either  equality 
or  differentiation  of  ratmg'. 

*rhe  Northampton  Water worka  Act,  1S61,  incor" 
porated  the  Waterworks  OJauies  Act,  1847,  and  by 
A&ction  59  "the  oompaiiy  may  from  time  to  time 
iupply  any  person  with  water  for  any  purpore  for 
^hioh  such  supply  may  be  required,  for  iuch  re- 
muneration and  upon  such  tarrcie  and  oonditionA  as 
Bba!l  be  agreed  upon  between  the  company  and  the 
peraon  deairous  of  having  anoh  supply  of  water, 
nnder  a  ip#ci«l  agreement,"  The  defendant'! 
dwelling-houta  waa  and  bad  always  been  situate 
within  the  plaintiffs'  atatutory  area  of  supply,  and 
the  plaint iffa  did  not  contend  that  any  special  cir- 
cumatdnces  exiated  renderiog  bia  dwellinq:-huusa  less 
favourably  iituated  than  the  other  dwelliDg' houses 
wilhin  the  said  Area  for  purposes  of  supply  or 
rating >  The  defend riut  had  siBce  the  oommencemect 
of  bis  occupation  of  the  dweDing-houae  until  the  21th 
of  June»  19Ul|  paid  &  water  rate  of  7|:  per  cent,  of 
the  net  rateable  Wne-  In  1900  the  boundaries  of 
the  then  borough  of  Northampton  were  extended  ao 
as  to  include  th&t  part  of  Kingsthorpe  in  which 
the  defendant's  bouse  was  situated.  Article  *di>  of  the 
Northampton  (Extension)  Ordi^r,  1900,  which  was 
confirmed  by  the  Local  Goverument  Board's  Pro- 
visional Orders  Couiirmation  (No.  14)  Actj  1900 
{65  &  64  Vict  0,  dxxxiij.),  was  as  follows:  '*The 
general  district  rates  to  be  levied  in  the  added  part 
ol  i  .  ,  Kingstborpe  .  ^  .  ihaU  Dnt  in  aoy  one 
year  during  a  period  of  ten  years  from  the  Qnmmenc'?- 
meat  of  thia  order  exceed  sacb  an  amount  in  the 
pound  as,  when  added  to  the  poor  rate  and  the 
borough  rate  and  any  other  rate  made  by  the  cor- 
poration in  the  same  year,  will  in  respect  of  the 
asseiement  of  any  bertditament  included  in  any  auoh 
rate  make  up  .  .  .  in  the  caae  of  the  added  p^rb 
of  Kingsthoipe  a  total  rate  of  Rre  sbilliugi  aud  six* 
pence  on  each  pound  of  the  rateable  value  of  suob 
hereditament,"  From  the  commencement  of  the 
optft-fttton  of  the  said  order  tjp  to  the  present  time  the 
rates  levied  in  the  a^ded  part  of  Kingstborpe  (other 
than  the  water  rate)  had  cM^ntinuouilj  amounted  to 
5s.  6d,  in  the  pound.  From  the  c<^mmencement  of 
the  order  until  the  24th  of  June,  190U  the  plaintiffs 
oooUnu'^  to  demand  a  water  rate  of  7^  per  cent,  per 
mnnum  from  the  defendant  and  all  other  domestic 
consumers  both  in  the  old  borough  and  the  added 
partt.  On  and  after  the  a-lth  of  June,  1901,  the 
plaintiffis  reduced  the  water  rate  from  7^  to  u  per 
oent.  per  aunnm  in  the  case  of  domestic  Gonsumera 
within  the  bound ariea  of  the  old  borough,  but  retained 
the  rate  of  7 J  per  cent,  in  the  ease  of  the  defendant 
and  all  other  domestic  eonaumera  in  the  added  part 
of  Eini^slhorpe*  This  differentiation  of  the  water  rate 
waa  effected  by  the  plaintiffs  in  accordance  with  a 
raoommendation  of  the  town  council  which  stat«d 
that  the  deficiency  bo  created  was  to  be  met 
ont  of  the  district  rate^  and  that  aa  the  district 
rate  for  this  purpose  would  only  be  chargeable 
within  the  old  borough »  it  was  obvious  that 
the  reduction  ought  to  apply  only  to  the  old 
borough  until  such  time  as  the  rates  on  the  newly 
add^d  portion  ceased  t>>  be  differential.  It  was 
estimated  that  this  reduction  would  leave  a  sum  of 
about  £3,500  to  be  contributed  out  of  the  district 
rate  of  the  old  borough.  The  platntiffs  stated  that 
they  deemed  it  equitable  to  eiFeot  the  reduction  on 
the  ground  that  a  large  amount  of  property  in  the 


borongh  of  Northampton  which  was  rateable  to  tha 
porir  and  district  rates,  and  which  benefited  by  tks 
presence  of  an  adequate  public  water  supply  for  fir« 
extinguishing  a^id  iianitary  pur  poses,  dl^l  not  jpay 
atiy thing  towards  the  cost  of  the  water  undertaMeg, 
because  the  owners  and  oooupiers  of  the  said  propsrtf 
did  not,  in  respect  of  the  tame,  take  any  water  from 
the  water  supply  of  the  plaintiffs,  and  that  aa  a  meaoi 
of  enforcing  contribution  from  the  said  owner*  aud 
ocoupiera  the  plaintiffs  had  adopted  th^d  reduction,  m 
that  the  said  owners  and  occupiers  within  the  old 
borough  would  by  their  contributions  to  the  distriut 
rate  fund  have  to  make  good  any  deficiency  oreatdd 
by  the  reduction  of  the  water  rate.  There  were  In 
the  added  parts  a  number  of  residenta  who  did  not 
take  the  plaintiffs'  wat*r  supply  for  domestic  pw- 
poses,  and  whose  property  was  therefore  not  subject 
to  the  payment  of  water  rate. 

The  plaintiffs  contended  that  they  were  entiUed  to 
refrain  from  reducing  the  water  rate  in  the  added 
parts  from  the  7|  per  cent,  now  levied,  inasmueh  as 
the  ratepayers  in  tbe  said  added  parts,  being  privi- 
leged from  an  increase  in  the  district  rate  for  a  period 
of  ten  years  (which  period  has  not  yet  elapsed),  wotild 
bear  no  part  of  the  extra  burden  that  might  be  tluovD 
upon  the  district  rate  of  the  old  borough  by  reaiou 
of  any  deficiency  resulting  from  such  redaction. 

The  defendant  contended  (1)  that  the  said  watei 
rate  waa  a  rate  within  the  meaning  of  article  S^^  ofl 
the  Northampton  (Extension)  Order,  1900,  aod  that, 
inasmuch  as  the  poor,  borough,  and  general  diitrict 
rates  payable  hy  him  amounted  together  to  tke 
maximum  aum  of  5fl.  ^d.  in  the  pound  fijxed  by  the 
said  order,  the  plaintiffs  were  not  entitled  to  reoover 
from  him  the  said  aum  of  £{  Of.  3d,  or  any  other 
sum  in  respect  of  the  water  rate.  (2)  In  the  alteriia- 
tive,  that  if  he  waa  chargeable  with  a  water  rata 
the  plaintiffs  were  not  autbori^ced  to  demand  of  Mm 
a  higher  rate  than  that  demanded  in  re«p«;t  of 
dome*tic  consumers  in  the  old  boroug^h  taking  a 
similar  supply  under  similar  circnmstaneea,  eithi^ 
upon  the  contention  of  the  plaintiffs  set  forth  hereni 
or  at  all,  the  differentiation  of  the  water  rate  u 
affected  by  the  plaintiffs  being  contrary  to  the  teruii 
and  intention  of  the  Northampton  (Extension)  Orfer, 
19i)0,  not  being  authorise ed  by  the  Acta  of  18**1,  lS8i 
or  ISStt  and  being  in  breach  of  the  generaJ  law  of 
the  realm :  and  the  defendant  claimed  that  tb« 
plaintiffs  were  bound  to  place  all  domestic  constuasfi 
Id  the  borough  on  an  equality  save  in  so  far  ii 
express  statutory  powers  might  authotiie  other wiis. 
(S)  That  the  pkintiffa  were  not  authoriaed  toeitimate 
for  a  deficiency  on  the  water  account  ae  they  had 
done  lor  the  reaaorfi  given  by  them,  either  acoompaiued 
by  the  aforesaid  differentiation  or  not  so  aocompauit^ 

The  questions  for  the  opinion  of  the  court  were : 
( I )  Whether  the  plaintiffs  were  entitled  to  differentiate 
the  water  rate  as  hereinbefore  set  forth.  (2)  Whether 
the  plaintiffs  were  entitled  to  demand  a  water  rate  of 
the  defendant  within  the  period  of  ten  years  from  the 
commencement  of  the  extension  order,  so  long  at  thi 
rates  payable  by  the  defendant,  exclusive  of  wit*' 
rate,  amounted  to  5s.  6i*  in  the  pound.  (3)  Whether 
the  plaintiffs  were  entitled  to  reduce  the  water  rati 
for  the  purpose  of  creating  a  defiiieocy  on  the  gronndi 
hereinbefore  stated. 

If  the  court  answered  the  ab^ve  questjons,  moxt 
particularly  the  first,  in  the  aMrmative^  jndgmsot 
should  be  entered  for  the  plaintiffs.  If  the  court 
should  answer  them,  more  particularly  the  &^t,ia 
the  negative*  judgment  should  be  entered  lor  the 
defendant, 

Eigham,  J.^  in  answer  to  the  first  queetion,  held 
that  the  plaintiffs  had  no  power  to  differentiate  the  rait* 
In  answer  to  the  second  qnettion  he  held  that  thi 
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water  rate  was  not  a  rate  to  be  taken  into  oonsideration 
in  makiDg  np  the  total  rate  of  58.  6d.,  and  he 
aocordingly  ans  veered  the  second  question  in  the 
affirmative.  He  answered  the  third  question  in  the 
negative.  He  accordingly  gave  judgmont  for  the 
defendant. 
The  plaintiffs  appealed. 

C.  A,  RtMBeU,  K.C.,  and  Ryland  Adkiiu,  for  the 
plaintiffs. 

Horace  Avory,  K.G,,  Forder  Lampard,  and  Bernard 
Campion,  for  the  defendant. 

Lord  Alyebstonb,  L.C.J.— This  is  a  case  of 
importance,  because  if  Bigham,  J.'s,  judgment 
stfuids,  it  is  a  clear  and  simple  decision  that  by 
reason  of  section  36  of  the  Northampton  Corporation 
Waterworks  Act,  1884,  the  plaintiffs  have  no  power  to 
differentiate  the  water  rate.  That  is  a  decision  of 
very  great  importance,  and  it  is  one  which  has'been 
on  several  occasions  suggested  in  other  circumstances, 
but  has  never  until  cho  present  case  received  judicial 
sanction :  and  I  am  very  auxious  to  see  if  the  readoos 
given  by  Bigham,  J.,  in  his  judgment  for  that  oon- 
dusion  were  fouuded  upon  the  cousideratioos  urged 
before  us  by  Mr.  Avory  on  the  app<»al— namely,  that 
there  must  be  equality  of  charge  tor  the  supply  of  public 
commodities,  such  as  water,  in  the  same  way  as  there 
must  be  equality  of  charge  in  the  case  of  the  poor 
rate.  It  will  be  convenient  if  I  state  what  are  the 
p<nnts  raised  in  the  case.  The  action  was  brought 
to  recover  £1  48.  9d.,  being  the  amount  of  one 
quarter's  instalment  of  an  annual  water  rate,  of 
which  £1  Os.  3d.  represented  a  sum  equal  to  7^  per 
cent,  upon  the  rateable  value  of  the  defend[ant's 
dwelling-house.  Taere  is  no  question  that  the 
defendant  is  liable  to  pay  the  water  rate,  and  that 
the  sum  claimed  is  within  the  maximum  charge 
allowed  by  the  Act.  Toe  defendant,  however,  says 
that  while  he  is  liable  to  pay  a  charge  batel  on  7}  per 
cent.,  every  domestic  consumer  must  pay  on  7^  per 
cent.,  and  that  if  the  other  customers  are  not  charged 
at  tiiat  rate  the  plaintiffis  cannot  recover  it  from  him. 

In  these  circumstances  the  defendant  conteuds  that 
the  plaiatiffs  have  no  power  to  charge  under  their 
statutory  powers  a  rate  other  than  au  equal  rate  for 
all  consumers  ;  and,  further,  t  )at  by  virtue  of  the 
provisional  order,  whicti  ezilarged  the  bonndarifS 
of  the  borough  of  Northampton  so  as  to  induie 
Kingsthorpe,  the  total  rates,  including  the  water 
rate,  are  not  in  Kiugsthorpe  to  exceed  ds.  6d. 
in  the  pound  lor  ten  years.  In  the  first  place 
I  will  deal  with  an  argument  advanced  by  Mr. 
Avory — ^namely,  that  the  effect  of  only  charg^g 
5  per  cent,  for  water  in  the  old  part  of  the  borough 
would  be  that  a  larger  sum  in  respect  of  a  deficiency 
in  the  water  account  would  have  to  be  charged  on  the 
general  district  rate  within  the  old  part  of  the 
borough,  and  that,  therefore,  there  would  be  greater 
probability  of  the  sum  ds.  6d.  being  maintained  as 
the  total  rate  to  be  levied  in  Kingsthorpe,  and  the 
inhabitants  of  Kingsthorpe  would  be  thereby  deprived 
of  the  chance  of  the  rate  being  reduced  below  os.  6d. 
I  confess  that  I  am  wnoUy  unable  to  see  how  that 
question  can  be  raised  by  the  defendant  in  this 
action.  Tbe  defendant  does  not  say  that  the  charge 
for  water  made  upon  him  is  not  a  lawful  charge.  He 
only  says  that  the  plaintiffs  caimot  reduce  the  rate  in 
the  old  part  of  the  borough  and  that  tbe  grounds  for 
reducing  the  rate  alleged  by  them  are  not  vabd 
grounds.  Unless,  theietore,  the  defendant  can  main- 
tain the  ground  upon  which  Bigham,  J.,  decided  the 
oase-— namely,  the  necessity  for  equality  of  charge- 
he  is  not  entitled  to  plaoe  himself  m  the  position  of  a 
ratepayer  who  oomplains  that  the  conduct  of  the 
oorporation  is  vUra  vir€9*    I  lee  the  difficult  of  a 


single  ratepayer  raisiog  that  question;  but  I  think  that 
a  ratepayer  might,  either  with  the  assistance  of  the 
Attomoy-General,  or  by  some  other  proceeding, 
question  the  right  of  the  corporation  to  reduce  tue 
rates  for  the  supply  of  water  so  as  to  increase  the 
generid  district  rate  and  thus  to  throw  an  increased 
burden  upon  it.  That  question,  however,  cannot  be 
raised  in  this  action  so  as  to  cut  down  the  right  of  the 
plaintiffs  to  make  a  perfectiy  lawful  charge  within 
the  maximum. 

That  brings  me  to  the  main  point  in  the  oase-^ 
namely,  can  the  plaintiffs  differentiate  the  water  rates 
and  does  the  fact  of  their  doing  so  make  the  rate 
bad?  The  absence  of  an  equality  of  charge  clause 
from  th-i  Waterworks  Acts  has  been  commented  on  in 
many  cases.  The  case  of  Hunger/ord  Market  Go,  v. 
City  Steamboat  Co.^  3  E.  &  B.  365,  is  of  importance 
in  this  coimection,  because  it  raised  the  question  as 
to  the  obligation  of  a  company  entitled  by  statute  to 
take  tolls  for  passengers  embarking  or  disembarking 
at  a  pier  to  charge  a  uniform  t<)il,  there  being  no 
equality  clause  in  the  statute.  Tlie  court  held  that 
there  was  uo  such  obligation.  There  are  Sftccions  in 
the  Northampton  Waterworks  Act,  1861,  which 
euabled  the  waterworks  compauy  to  m>ftke  contracts 
of  all  kiods  for  the  supply  of  water.  By  section  59, 
"The company  may  from  time  to  time  supply  any 
person  with  water  for  any  purpose  for  which  such  supply 
may  be  required,  for  such  remuneration  and  upon 
such  terms  and  conditions  as  sball  be  agreed  upon 
between  the  company  and  the  person  desirous  of 
having  such  supply  of  water,  under  a  special  agree- 
ment.*' If  a  water  consumer  is  entitled  to  make  an 
agreement  the  effect  of  which  wotdd  be  that  he  would 
pay  less  for  his  supply  of  water  than  other  consumers, 
that  wocdd  destroy  to  a  great  extent  the  foandation 
of  Mr.  Avory's  argument.  In  1884  the  waterwoxkf 
company's  undertaking  was  transferred  to  and  vested 
in  tbe  corporation  of  Northampton.  Tbe  undertakmg 
has  to  be  carried  on  by  the  corporation  as  a  separate 
and  distinct  undertaking,  the  accounts  haviug  to  be 
kept  separata  from  all  otht^r  accounts  of  the  corpora* 
tioD,  subject  to  this,  that  there  is  the  security  of  the 
general  discriot  rate  for  any  deficiency  in  the  amount 
standing  to  the  credit  of  the  water  acootmt.  The 
waterworks  simply  became  the  corporation's  water- 
works m»tead  of  the  company's-  waterworks* 
All  the  authorities,  rights,  powers,  and  privileges 
of  the  company  were  transferred  to  the  corpora- 
tion, and  the  corporation  was  placed  in  the 
same  position  as  the  company  in  so  far  as  concerned 
their  powers  of  dealing  with  their  customers.  It  is 
eaid  that  section  36  of  the  Act  of  1884  imports  the 
obligation  of  equality  of  charge,  and  that  the  effect  of 
the  section  is  to  make  a  charge  which  is  not  equal  to 
all  domestic  oonsumers  a  bad  charge.  I  am  unable 
to  take  that  view.  The  only  effect  of  the  section 
seems  to  me  to  be  to  alter  the  statutory  mode  of 
payment  pre  embed  by  section  49  of  the  Aot  of  1861, 
and  to  inti'oduce  into  the  calculation  the  net  rateable 
value  of  the  dwelling-house.  It  is  impossible  to  say 
that  section  36  overrides  tiie  powers  of  tiie  corpora- 
tion, by  virtue  of  their  being  the  successors  of  the 
company,  to  enter  into  agreements  witn  customers  as 
to  the  supply  of  water.  It  is  no  defence  to  this 
action  to  say  that,  though  the  £1  Os.  3d.  is  due 
from  the  defendant,  yet  by  some  arrangement, 
either  public  or  private,  tiie  corporation  cbarge  other 
consumers  only  5  per  cent.  It  is  not,  in  my 
opinion,  correct  to  speak  of  this  particular  oorpora- 
tion as  making  a  rate  for  water.  That  may  or  may 
not  be  the  case  with  other  corporations.  This  cor- 
poration charges  for  a  supply  of  water,  the  charge 
being  fixed  by  a  percentage  on  the  net  rateable  Talne. 
There  is  no  foundation  for  saying  that  the  power  to 
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make  B^aemBcit«  as  to  the  cbarge  far  the  supply  of 
wat«r  la  cal  down  by  teistion  36,  ¥ot  these  reasons 
I  think  that  the  ground  upon  which  Bl|;hau],  J.^ 
decided  agftinit  the  corporation — namely ^  that  they 
have  no  right  to  diffcfreutiate  tha  oharg^^ii  b&d,  and 
the  ap|>eal  muat  be  allowed* 

With  regard  to  thf^  seii^ond  quesUoEi  raised  in  the 
oasti,  I  agree  with  Btgham^  J.,  that  ih*f  vords  of 
articlt^  '^6  of  the  Northampton  ExtensioQ  Order,  1900, 
**HtidaDy  other  rate  made  by  tha  corporation,*^  do 
not  include  a  watBt  rate.  The  word^  m^aa  fatas  in 
the  proper  sense  of  ttie  term,  and  do  not  inolade 
water  ratea. 

COLLOrs,  M.R*™1  am  of  the  i»ame  opinion,  and  as  we 
are  diamtjg  from  Bigiiaui,  J*,  I  will  add  a  few  words* 
The  question  is  whether  the  corporation  are  entitled 
to  differentiate  the  watar  rate^-in  other  words, 
whether  they  are  entitled  to  oharge  persons  in  one 
district  one  rate  and  persons  in  another  district 
another  rate.  Bigham,  J«,  upheld  the  ooatentlon  that 
the  oorporatioQ  are  not  eu  tit  Lad  to  do  so.  We  have 
to  see  whether  the  Aot  has  imposed  a  limitation  on  the 
fight  of  the  corporation  to  charge  for  water  supplied 
for  domestic  use  to  a  dwelling-house  other  than 
a  Hinitation  a»  to  the  maxiuiuui  charge  allowable. 
That  is  to  say,  we  have  to  see  whether  the  Act  im- 
poaes  the  obligation  of  equality  of  charge.  We  begin 
the  diffcusslon  by  the  admission  that  there  is  no  express 
provision  to  that  effect  in  the  Act,  It  is  said^  how- 
ever, that  section  ^6  of  the  Northampton  Corporatioa 
Waterworks  Act,  1884^  imposes  the  ohligatioEi  of 
equality*  I  do  not  thiuk  that  that  is  the  true 
i^ffect  of  the  section*  That  aection  repealed  sectiou 
49  of  the  Northampton  Wi*t(?r works  Act,  1S61,  which 
prescribed  &  number  of  different  standards  of  charge 
varying  with  the  annual  rack-rent  or  value  of  the 
dwelling-house,  and  provides  that* 'the  corporation 
may  thenceforward  charge  for  the  supply  of 
water  for  domestic  use  to  any  dwelling-house  a  sitoi 
not  exceeding  7  J  per  centum  per  annum  on  the  net 
rateable  value  of  such  dwelling-house  aa  ascertained 
by  the  valuation  list  in  force  at  the  ootnmenoemetit  of 
the  quarter  duritjg  whioh  the  water  rate  becomea 
payable/*  The  section  uses  the  term  "  water  rate." 
It  d*  e4  nott  however,  by  any  other  expression  in- 
dicate whether  the  rate  h  to  be  an  equal  rate  on  every 
dwelling-house  in  proportion  to  its  net  rateable  value* 
It  is  said  that  the  words  **  any  dwelHog-house " 
mean  all  dwelling -houses.  That  suggeition  seems  to 
me  to  impose  a  ^!oiS  upon  the  words  which  cannot 
be  support^.  But  even  if  the  word  **a!l"  were 
substituted  for  '^any,"  the  sei^tion  only  imposes  a 
rate  of  7^  per  cent*  as  a  maximum  charge.  Why 
should  we  import  into  the  section  an  obTigatioo  of 
equality  of  uhargeP  The  main  reason  alleged  is  that 
the  aeetion  calls  it  a  ' '  water  rate,''  and  the  suggested 
analogy  of  a  poor  rate  has  been  pressed  upon  ut.  It 
seeuts  to  me  that  the  basis  upon  which  the  obligation 
of  equality  of  charge  rests  iu  the  case  of  a  poor  rate 
is  entirely  abeent  when  one  comes  to  consider  the  case 
of  a  water  rate.  In  tbe  original  enactment  by  which 
the  poor  rate  was  established  there  is,  no  doubt,  no 
expE^sa  provision  for  equality  of  rate ;  but  the  very 
f«MOn  and  essence  of  the  poor  rate  involve  equality, 
became  it  is  an  imposition  upon  citizens  in  favour  of 
the  community  at  large  to  contribute  to  the  poor 
fond  according  to  their  means.  What  possible 
analogy  u  there  between  that  and  the  case  of  a 
person  purchasing  a  market tble  commodity,  such  ae 
water  ?  The  latter  caie  u  altogether  different  from 
the  obligation  of  a  citizen  to  fulfil  a  public  dnty  and 
to  support  a  public  burden.  Farther,  when  one 
oonsiderfl  that  that  marketable  commodity  is  neoee- 
sarily  supplied  at  differtnt  coat  to  diffeFeut  locttHtlef, 


it  seems  to  me  to  presuppose  that  thera  may  be  an 
inequality  of  oharge.  There  is,  therefore,  oo  presump^ 
lion  of  equality  of  charge.  I  have  dealt  with  the  c:aae 
upon  principle,  because  the  argument  iu  support  of 
the  obligation  of  equality  of  chtirge  is  fonnded  on  the 
uie  of  tbe  word  *^  rate "  in  the  section  and  on  the 
fact  that  a  percentage  charge  is  imposed*  But  there 
ii  an  autbority  which  assist  t  u^  in  deter  mini  ti^  the 
question.  In  Hatujt^f*yrd  Markd  Oo  v*  Ci'fy  tSteim- 
hoat  Co.  it  was  held  that  there  was  no  obligatign  o! 
equality  of  charge  to  diff»irent  persons  for  what  wai 
the  same  thing,  and  that  was  because  there  were  no 
express  words  in  the  statute  requiring  equality  of 
charge*  and  there  was  no  necessary  implication  to 
that  effect  to  be  derived  from  any  provision  in  the 
statute »  That  case  related  to  tolls  to  be  ciarged  for 
persons  embarking  or  disembarking  at  a  landing- 
place.  There  is  no  higher  i  amplication  to  be  derived 
from  the  use  of  the  word  '*  rate  **  in  the  preaent  Aot 
than  there  waa  from  the  use  of  the  word  ''  toll  "  in 
that  Act.  For  these  reasons,  at  well  ai  for  fbosv 
given  by  the  Lord  Chief  Justice,  I  am  of  opinion  that 
the  judgment  of  Bigham,  J.,  Gamoot  be  supported. 

BoK^,,  Ii^  J» — I  have  oome  to  the  same  oonolniioa' 
My  first  impression  was  in  favour  of  the  deciaton  of 
the  learned  judge  in  the  court  below,  bnt  havjng 
heard  all  the  arguments  I  have  come  to  the  c  mctn- 
Hiou  that  there  is  nothing  in  the  Act  to  show  that  sli 
the  houses  in  the  borougci  of  Northampton  must  be 
charged  at  the  same  rate.  I  will  first  consider  the 
Waterworks  Clauses  Act,  1847,  which  is  incorporated 
with  the  Northampton  Waterworks  Act,  1861.  Is 
there  anything  in  the  Act  of  1847  which  ihows  that 
the  rate  must  be  b&sed  on  the  same  percentage  of  the 
rateable  value  of  all  the  dwelling- houses  in  the 
district  ?  I  cannot  find  any  such  proviiiou.  As  hai 
alresdy  been  pointed  out»  there  is  nothing  which 
makes  It  j^r/md  fack  fair  and  right  that  a^I  dwelling- 
honses  should  pay  at  the  same  rate*  Toe  c^st  of 
supplying  two  dwelling-houses  of  the  same  rateable 
value  with  water  might  very  well  be  differotit  I 
cannot  find  any  special  provision  in  the  Aot  of  li47 
which  supports  I  he  defendant's  contention.  Tlie 
definition  of  **  water  rate"  in  section  3  says  that  *'  the 
expreflsion  '  water  rate  *  shall  ineluda  any  rent,  rewa^, 
or  payment  to  be  made  to  the  undertakers  for  a  supply 
of  water.'*  There  are  provieiona  in  that  Act— for 
instance,  the  duty  ot  the  undertakers  to  lay  down 
communication  pipes  to  a  d  welling- houie  upon  pay- 
ment or  tender  of  the  proportion  of  the  wateir  late 
made  payable  in  advance  (section  44),  and  the  piovinon 
that  if  the  profits  of  the  und*rtiiker»  exoeed  the 
prescribed  rate  in  any  year,  the  uudertakan  an 
1 1  make  a  rateable  reduction  in  the  rates  for  watvr 
(section  80)— whieh  show  th*t  there  are  diffic(Uti« 
in  the  way  of  saying  that  it  is  not  necessary  that 
tbe  rate  shall  be  equaL  StUl,  in  my  opinioo,  those 
difficultiea  do  not  outweigh  the  other  consideratiQnt, 
and  do  not  show  that  tbe  defendant'i  contentioit  is 
right. 

That  being  so,  I  pass  to  the  Act  of  1361.  It  Is 
clear  that  there  ii  nothinic  i^  its  wording  wtucih 
would  prevent  the  waterworks  company  from  charg- 
ing one  dwelling- house  at  a  less  rate  than  they 
charged  other  houses,  i  act  ion  ^9,  which  gave  ihi 
company  power  to  make  agreements  with  oustomert 
as  to  tbe  supply  of  and  cbarire  for  water,  ii 
material  in  thjs  connection.  The  Act  oootofla* 
plates  that  by  agreement  the  company  might 
charge  some  dwelling* houses  leas  than  others. 
The  maximum  charge  is  fixed  by  a  percentage  upon 
the  net  rateable  value  of  the  dwelling-honse,  aad 
it  should  not  be  forgotten  that  dweHing^hooiai 
vBiay  not,  m  a  town  Uke  Northampton,  constilotii 
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majority  of  the  lioiuet  or  premises  taking  a  supply 
of  wator  from  the  company.  There  is  notiting  in 
the  Act  of  1861  to  show  tiiat  tiie  company  ooold 
not»  as  between  different  dwelling-hooses,  have 
chttgcd  a  different  rate.  Then,  with  regard  to  the 
Norwampton  Oorporation  Waterworks  Act,  1884, 
it  is  dear  that|  whatever  powers  the  oompany 
had  nnder  the  Act  of  1861,  th^  oorporation  nowhave 
the  same  powers.  It  seems  to  me  that  the  corpora- 
tion have  the  same  rights  as  the  oompany  had  with 
r^ard  to  oh«rging  for  water,  inbject  to  the  provisions 
of  section  10.  As  to  the  rest  of  the  case,  I  have 
nothing  to  add  to  what  has  been  already  said. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  STiarpe,  Parker,  <&  Co., 
for  Herbert  ffankinson,  Northampton. 

Solicitors  for  the  defendant,    Warren,  Murion^  & 
Miller,  for  Lamb  &  Stringer,  Kettering. 


Dec.  1,  3. 


From  Ohan.  Div.  ^ 

(Lord    Alverstone,  KOJ.,   and  \ 

Yanghan  Williams  and  Eomer,  f 

L.JJ,)  j 

In  re  BsAOHBY. 
HSATON  V.  BSACflBY.   (a.) 

Mortgage — Leaseholds — Mortgage  by  sub-demise  prior  to 
Conveyancing  Act,  1881 — Statutory  transfer  subse- 
quent to  Act — **  Benefit  of  mortgage  '* — Legal  estate — 
Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict,  c.  41).  «.  27,  Schedule  III,,  Part  II, 

On  granting  or  assigning  a  term  of  years  a  deed  will 
pass  the  legal  estate  in  the  term,  however  inartistic, 
untechniccU,  or  uncertain  the  words  may  be,  provided 
that  the  intention  that  the  legal  estate  shall  pass  is 
apparent  from  the  terms  of  the  deed,  but  in  the  absence  of 
technical  or  proper  words  to  pass  the  legal  estate  it  will 
not  be  held  to  pass  unless  the  intention  to  part  with  the 
possession  is  plain.  Thus  where  a  lessee  executed  a 
mortgage  of  his  leaseholds  by  sub-demise  before  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  and  the 
executors  of  the  mortgagee,  after  the  passing  of  that  Act, 
by  a  transfer  in  the  iatutory  Form  A,  given  in  Part  II. 
of  Schedule  IIL,  conveyed  and  transferred  **  the  benefit 
of  the  said  mortgage  **  to  one  of  themselves. 

Held,  t?iat  the  legal  estate  in  the  mortgaged  leaseJiolds 
did  not  pass  to  the  transferee. 

This  was  an  appeal  from  a  decision  of  Eekewiob,  J. 

By  aa  indenture  of  mortgage  dated  the  25th  of 
September,  1880,  George  King  demised  to  John 
Beachey  ihe  residue  of  a  term  of  ninety-nine  years 
(less  the  last  ten  days)  in  certain  property  at  Newton 
Abbott  for  securing  repayment  of  £360  and  interest. 

By  an  indenture  dated  the  9l;h  of  February,  1881, 
Kmg  farther  charged  the  said  property  in  favour  of 
John  Beachey  to  secure  an  additional  sum  of  £60. 

By  bis  will  dated  the  26th  of  September,  1883, 
John  Beachey  gave  and  bequeathed  his  residuary 
estate  to  Bichard  Willi«m  Beachey  and  John  Saltw 
upon  certain  trusts  therein  mentioned,  and  he 
appointed  the  said  B.  W.  Beachey  and  John  Salter 
his  executors. 

By  an  indenture  dated  the  29th  of  November,  1893, 
which  was  in  the  statutory  Form  A  given  in  Part  II. 
of  the  third  schedule  to  tiie  Oonveyancing  and  Law 
of  Property  Act,  1881,  B.  W.  Beachey  and  John 
Salter,  as  legal  personal  representatives  and  mort- 
gagees,   **  conveyed   and  transferred "    to    B.    W. 

(a.)  Beported  by  J.  I.  SxiRLmo,  Esq.,  Barrister- 
st  -Xaw. 


Beachey  "the  benefit  of*  the  said  mortgage  and 
further  chsrge. 

InDeqeml^,  1893,  George  Fumeaux  was  ^pointed 
a  trustee  of  John  Beachey's  will  in  the  place  of  John 
Salter. 

By  an  indenture  dated  the  30th  of  December,  1893, 
which  was  in  the  same  statutory  form,  B.  W.  Beachey 
transff rred  the  said  mortga^  and  further  charge  to 
B.  W.  Beachey  and  George  Fumeaux. 

In  January,  1894,  B.  W.  Beachey  retired  from  the 
trusteeship,  aod  by  an  indenture  dated  the  16th  of 
January,  1894,  which  was  also  in  the  same  statutory 
form,  B.  W.  Beachey  and  George  Fumeaux  trans- 
ferred the  said  mortgage  and  further  charge  to 
George  Fumeaux. 

By  a  memorandum  of  deposit  and  undertaking 
under  band  dated  the  28th  of  December,  1894,  George 
Furneaux  deposited  the  lecurity  with  the  Wilts  and 
Dorset  Bank  to  secure  his  personal  overdraft.  And 
by  an  indenture  dated  the  7th  of  August,  1900,  he 
demised  the  property  to  the  bank.  The  prAsent 
action  was  brougnt  for  the  administration  of  John 
Beachey's  estate. 

It  was  contended  on  behalf  of  the  plaintifiii,  who 
were  beneficiaries  under  John  Beachey's  will,  that 
the  transfers  above  mentioned  did  not  avail  to  pasi* 
the  legal  estate,  but  that  it  reoiained  in  B.  W. 
Beachey  and  John  Salter  upon  the  trusts  of  the  will. 

On  the  other  hand,  it  was  contended  on  behalf  of 
the  bank  that  the  property  being  leasehold  no  special 
form  of  words  was  required  to  pass  the  legal  estste. 

Kekewich,  J.,  held  that  the  legal  estate  did  not  pas?, 
but  remained  vested  in  B.  W.  Beachey  and  John 
Salter  upon  the  trasts  of  John  Beachey's  will. 

The  bank  apx>ealed. 

E.  Ford  and  A,  d  Beckett  Terrell,  for  the  bank. 

Warrington,  K,C.,  and  Ward  Coldridge,  for  the 
plaintiffs. 

E,  Ford  replied. 

The  following  authorities  were  referred  to  in  the 
course  of  the  argument :  In  re  Ethel  and  Mitchells  & 
Butler* s  Contract,  [1901],  1  01.  945,  49  W.  B.  Dig. 
127;  Ex  parte  Smith,  2  D.  &  01.  271;  Jones  v. 
Gibbons,  9  Ves.  407  ;  White  v.  Hunt,  L.  R.  6  Ex.  32, 
19W.  B.  Dig.  9;  Preston's  Conveyancing  (3rded.), 
vol.  2,  p.  177  ;  Bobbins  on  Mortgages,  vol.  2.  p.  826 ; 
and  Bythewood  &  Jarman  (4th  ed.),  vol.  5,  p.  207. 

Lord  Alyebstone,  L.0.  J. — ^The  only  question  before 
us  in  this  appeal  is  whether  the  words  in  the  operative 
part  of  the  transfer  of  the  29th  of  November,  1893, 
are  sufficient  to  pass  the  legal  estate  in  a  mortgage  of 
a  leasehold  term  granted  by  George  King  to  the 
testator  Jobn  Beachey. 

It  has  been  very  properly  admitted  by  the  learned 
counsel  for  the  appellants  that  they  cannot  rely  upon 
the  statute  as  giving  any  apeoial  meaning  to  the 
words  '*the  benefit  of  the  said  mortgage."  The 
mortgage  was  not  a  statutory  mortgage,  and  it  is 
only  necessary  to  look  at  the  language  of  section  27 
of  the  Oonveyancing  and  Law  of  Property  Act,  1881, 
to  see  that  the  special  meaning  by  virtue  of  that 
section  can  be  given  to  the  words  which  we  have  here, 
only  where  the  original  mortgage  was  itself 
a  statutory  mortgage.  But  it  is  said  that  the 
transfer  was  obviously  intended  to  bear  the 
meaning  given  by  the  statute  to  a  transfer 
of  a  statutory  mortgage.  Therefore  what  we  have  to 
consider  is,  whether,  apart  from  the  statute,  a  con- 
veyance made  in  the  year  1903  of  "the  benefit"  of 
a  mortgage  of  leasehold  property  is  sufficient  to 
pass  the  legal  estate  in  the  term.  Now,  I  agree 
that  in  a  conveyance  of  leaseholds,  however  inartistio, 
untechnical,  or  uncertAin  the  words  used  may  be,  if 
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you  gftther  an  iBteutioothattiifi  legal  estate  shall  pasa, 
that  IB  inffiaent  to  pasa  it.  XiOoHng  then  hI  the  d^'ed 
before  lis,  and  eTideavonriDg^  to  a^ertain  the  ipt'*ntion 
from  ita  terms,  I  ahonld  not  myei^lf  co^ue  to  th«  con- 
Qlusion  that  it  waa  the  obvious  intention  of  the 
p»rtieif  or  icdeed  their  intention  at  all,  that  the 
hg^  estate  should  pass.  I  adopt  the  principl*^ 
that  on  granting  or  a«tigDing  a  term  of  years 
th^re  mui$ti  in  order  that  tha  legal  estatii  may 
pais,  be  some  words  which  impl]^  the  intention  to 
part  with  the  posseaaioiL  Now^  oati  we  asoertain  finch 
an  intention  from  thia  deed  ?  It  first  of  all  refera  to 
the  mortgage,  then  it  recites  the  will  of  the  mort- 
gagee appointing  exeoators,  his  death,  the  probate 
of  hU  will.  Then  the  operative  part  statoB  that  in 
con^deiation  of  the  principal  m one 7a  and  inter^t 
**  ha^iDg  become  the  property  "  of  the  tranrfereej  the 
representatives  of  the  mortgagee  convey  and  transfer 
to  B*  W.  Beachey  **  tbe  benefit  of  tie  said  mort* 
gagep"  It  is  argued  that  those  words  wer^  intended 
to  itn&9  the  l^gai  eitat"^  in  the  mortgaged  leaaebolda. 
but  in  my  opinion  it  is  qnite  open  to  argument  whether 
ih%  words  were  not  design £^dlj  used  to  give  the 
Ixuwferee  the  pecimiary  benefit  of  the  mortgage  only^ 
witboTit  puttiiig  him  in  the  position  of  an  iinderle«see. 
I  agree  that  possibly,  as  aouoael  for  the  appellants 
aaid,  ma^iDg  the  transferee  an  underlet  see  would  not 
have  done  him  much  harm,  since  there  was  no 
privity  betwe^i  hiuiself  and  the  original  lessee. 
Indeed,  the  argument  went  so  far  at  to  say  that  if 
t^e  mortgage  had  been  by  way  of  astignment  of  the 
original  term  the  result  would  have  been  the  same. 
But  on  reading  this  deed  I  do  not  fee!  constrained  to 
come  to  the  cnuoluBion  that  the  legal  estate  waa 
intended  to  pass  bi^  this  deed,  and  it  contains  no  word 
which  would  in  ordinary  convey  an  ring  lupguage  be 
iufficient  to  paaa  the  l^gal  estate.  Not  finding  either 
any  such  intention  as  I  have  indicated,  or  any  technical 
or  neoeftsary  words  cftpHble  of  parsing  the  legal  estate, 
I  am  of  opinion  that  we  ought  not  to  hold  that  the 
words  **  convey  and  tTansfer  the  benefit  of  the  said 
morfrgsge  **  are  saffid-^ut  to  paaa  the  leiral  eatate. 
In  my  judgtoent,  ther*  fore,  tbe  de  i^ion  of  K«ke  *ich, 
J.,  was  rights  and  thia  appeal  must  be  difimiaaud  with 
4K»t& 

Yaughan  WiLLiAMfl,  L.  J.— I  agree, 
BOMBB,  IiiJ* — I  alao  agree. 

Appeal  dismiis^. 

Solicitors,  Rowdifu,  Eawh,  d:  Oo.,  for  H.  Fulion^ 
Saliabory;  StaWf  Prciion,  tfc  LyiUlton^  for  Friend  d- 
TarMf  Exeter. 


Prom  Chan.  Div,  ) 

(Yanghan  Williams,  Romer,  and  |  Kot.  9,  10. 

Stirling,  L.JJ*)  J 

SiMPSOK  V.  SiaCPflOlf.   (a.) 

Sttiiemfni — Marri^ige  seUlemfni — A/ter^acquired  pTf>- 
prrt^ — Covfrtant  to  $eUie — EcoU  domicil—JuM  relicts 
-^pea  suoceaaknia* 

A  mert  spes  succession  is  of  a  wift  tn  mccted  to  her 
hn9hand''$  p&rtohaHtj  in  the  event  qf  hii  death  leatdtig  her 
Burvivitiff^  even  though  it  be  fottphd  with  an  indeinniit^ 
in  damag^B  by  the  huBhand  cofitittgently  upon  the  failure 
of  thn  spea  b^  rmstm  of  hii  change  of  domicil  or  other' 
«rt>,  i»  n<it  mughi  h^.  or  indudai  in,  a  ct^v^nant  in  the 
marringe  idUem^ni  whtr^hif  it  was  provided  that  ^*  if  at 
any  time  during  the  cGvertttre  **  the  ivifn  shoidd  **  (n  auj/ 
matiner  htcome  entitled  to  any  pttrmrxal  proptrty  fuft  any 

[a*)  Reported  by  A.  E,  Taylotti,  Esq.,  Batriater- 
at' Law. 


estate  or  intermt  wJtai^oever^*  exceMtng  £200  in  vofite, 
tht  $ame  ihould  he  hrmight  into  idtlemeat* 

Appeal  from  BucWey,  J* 

By  tbe  ante-naptial  settlement  dated  the  27th  of 
January,  11^73,  of  William  Simpson,  then  a  domicilf^d 
Scots  man,  and  Alice  HaII*  his  intended  wife,  the 
husband  and  wife  respectively  ooveuanted  that  if  tha 
wife  then  was,  or  if  at  any  time  during  the  intundad 
coverture  the  wife  or  the  nusband  in  her  right  thooM 
beoome  in  atiy  manner  entitled  to  or  acquire  an 
absolute  power  of  dispoiition  over  any  real  or 
personal  property  which  should  amount  to  or  btt 
equal  in  value  from  any  one  source  at  any  one  timo  to 
tbe  sum  of  £200  lor  any  es^^te  or  interest  what«0«««r 
(exct^pt  aa  therein  meiitioned),  the  wife  aui  hoaband 
aud  each  of  them^  and  any  other  neoesairy  partleSj 
shoiild  assure  the  same  to  the  trusteea  of  the  tettLi- 
me  lit  to  be  held  by  fehem  upjn  the  trusts  therM 
tieulared* 

A  separation  deed  in  Scottish  form  wai  exeeuled 
between  the  husband  and  the  wife  (then  both  iwdail  t 
in  Scotland)  on  the  iSth  of  April*  1895,  by  daaaa  T 
of  which  both  parties  agreed  that  the  aeparatioa  dead 
waa  to  be  construed  according  to  the  law  of  Sootlandi 
^d  that  whatever  the  domicil  of  the  parses  miglit 
be,  all  questions  relating  to  the  personeJ  atstus  and 
patrimonial  intereata  of  both  of  them  should  be  wu\>* 
ject  to  the  jurifldiction  of  the  Court  of  Seaiirin ;  and 
the  husband  covenanted  that  in  the  event  of  hia  d«atli 
in  the  lifetime  of  the  wife  the  urife^s  rights  in  bia 
mcians  and  estate  ahould  not  be  less  than  she  would 
have  been  entitled  to  by  the  law  of  Scotland  if  hi^  h&d 
been  a  domiciled  Scotchman  at  tbe  date  of  bis  daBth 
notwithstanding  that  he  might  be  in  fact  domioliad 
elsewhere  at  the  time  of  his  death. 

The  huiband  died  on  the  15th  ol  July,  19012, 
possessed  of  about  £16,000  net  personal  eatat*^,  leav- 
itig  the  wife  and  three  children  him  surririjig,  aad 
hftviug  made  a  will  dated  the  2-lth  of  November, 
1901.  in  which  he  desorib<^  himself  aa  of  St, 
Margaret -Of  i-Thamea,  Middlesex,  *' a  domioilad 
EiJgli»hm»4n." 

Tbe  will  contained  no  proviaion  in  favoor  of  tha 
wife* 

Tbet«  waa  aridence  of  a  Soottiah  advocate  to  ibow 
that  in  the  events  which  had  happened  the  wif^ 
aooording  to  the  law  of  Scotland,  would  be  abaointoly 
entitled  on  her  hnsband's  death  to  one-third  ahara  ol 
the  £10,000,  aa  her  jus  relidi^  ;  that  according  to  the 
law  of  SootlflJid  and  upon  the  oonatruction  of  the 
separation  deed  the  wife  hai  nothmg  more  than  a 
sp*'i  succesBionie  in  her  jm  relidiXt  which  waa  a  right 
which  vested  in  her  only  upon  the  death  of  her 
huahand,  he  being  free  to  diapose  of  the  whole  of  hia 
property  in  hia  lifetime  in  any  manner  he  chcaet  and 
BO  by  hia  alienation  in  hia  lifetime  to  defeat  tha 
proapective  right  of  the  widow. 

The  executora  of  the  husband's  will  took  out  an 
originatiDg  summona  againat  the  wife  and  tlift 
trustees  of  the  settle? maat  for  the  deter minatjoa  of  thit 
qtt4^stion  whether,  in  the  events  which  had  happened* 
the  one^third  share  to  which  the  wife  waa  aatitlad 
belonged  to  her  absolutely  or  waa  bomid  by  liM 
covenant  to  settle  after-acquired  property  OOnKDod 
in  the  marriage  settlement. 

All  objection*  as  to  juriadiction  being  w&ivad  hf 
all  parties,  the  mammons  was  heard  by  Biiokjwy.  J.» 
who  h^'ld  thatf  tboui^h  the  Ja*  rtlictcp.  itself  aa  a  m^ra 
ipes  tue^ieBiioni*  would  not  be  within  the  aoope  of  tha 
covenant,  tne  contractual  right  whica  tbe  wife 
acquired  under  clause  7  of  the  separation  dead  waa 
property  which  fell  within  it*  Aooordingly  tlia 
learned  judge  made  a  declaration  that  the  ont-tMl^ 
share  of  thebusb'ind's  personal  eat%K  i »  t*it  t'faabi 
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which  had  happened,  should  be  paid  to  the  trnstees  of 
the  settlement  as  altor-aoquired  property  oovenanted 
to  be  settled. 

The  wife  appealed. 

Wace,  for  the  appellant. — ^The  main  object  of  a 
oorenant  to  settle  arter-aoljaired  property  of  the  wife 
is  to  prevent  its  falling  under  the  sole  oontrol  of  the 
hnsband,  and  it  is  therefore  primd  facie  not  intended 
to  apply  to  property  the  wife's  title  to  which  does 
not  accrue  until  after  the  husband's  death ;  and 
general  words  in  such  a  covenant  oufl^ht  to  be  con- 
strued according  to  that  intention:  In  re  Edwards, 
22  W.  B.  144.  L.  B.  9  Ch.  App.  97,  approving  of 
Dickiman  v.  Dillwt/n,  17  W.  B.  1122,  L.  B.  8  Eq. 
546,  and  Carter  v.  Carter,  L.  B.  8  Eq.  551,  18 
W.  B.  Dig.  124.  It  was  followed  in  Fisher  v. 
Shirley,  38  W.  B.  70,  43  Ch.  D.  290.  The 
object  of  the  covenant  to  settle  the  wife's 
aftar-acquired  property  was  to  protect  such  pro- 
perty against  the  husband.  The  contractual  right 
of  the  wife  under  the  separation  deed  was  not 
property  as  to  which  the  covenant  could  protect 
the  wife,  for  that  could  never  have  become  opera- 
tive untU  after  the  husband's  death,  and  therefore 
not  during  the  coverture.  The  wife  never  became 
during  the  coverture  entitled  to  any  property 
in  the  husband's  mobilia.  The  agreement  in  the 
separation  deed  r^la^ed  to  what  was  at  the  date 
thereof  the  husband's  property;  and  a  covenant  to 
settle  after-acquired  property  is  never  intended  to 
relate  to  the  husband's  property. 

He  referred  also  to  Davenport  v.  Marshall ^  50  W.  B. 
39,  [1902]  1  Ch.  82. 

C.  E.  Bovill,  for  the  respondents,  the  trustees  of  the 
marriage  settlement. — ^The  wife  acquired  a  contractmd 
right  under  clause  7  of  the  def>d  of  separation,  and 
the  right  was  "property"  within  the  meaning  o! 
the  covenant  to  settle  after-acquired  property  in  the 
marriage  settlement.  It  was  in  the  nature  of  a  con- 
tingent interest  defeasible  according  to  the  circum- 
stances eristing  at  the  husband's  death.  It  was  a 
sum  ascertainable  on  an  uncertain  event. 

He  referred  to  LafiUe  &  Co.  v.  LaJUU,  21  W.  B.  750. 

Judah  Israd,  for  the  executors  of  the  husband's 
will,  took  no  part  in  the  argument. 

Vauohan  Williams,  L.  J. — [His  lordship  read  the 
dause  as  to  the  settlement  of  the  wife's  after-acquired 
property,  and  continued:]  Mr.  and  Mrs.  Simpson 
agreed  to  separate,  and  there  was  a  separation  deed 
catered  into.  [His  lordship  read  the  material  clauses 
of  the  deed  of  separation,  and  continued:]  The 
husband  having  predeceased  the  wife,  it  turned  out 
after  his  death  that  he  had  personal  property  which 
would  have  been  subject  to  the  widow's  right  in 
respect  of  yiM  relictce  acoording  to  the  law  of  Sootland ; 
and  the  one-third  share  of  that  property  to  which 
the  widow  by  Scotch  law  would  be  entitled  is  the  sum 
of  £5,333.  What  we  have  to  consider  is  whether  that 
sum  to  which  the  wife  would  have  been  so  entitled 
miut  be  handed  over  to  the  trustees  of  the  marriage 
settlement  or  not.  That  depends  upon  two  considera- 
tions. We  must  ascertain  first  what  is  the  meaning 
of  the  words  used  in  the  marriage  settlement ;  and, 
seooodly,  what  is  the  meaning  of  the  words  used  in 
the  deed  of  separation ;  and  see  whether  the  sum  to 
which  the  wife  became  entitled  under  the  covenant 
in  the  deed  of  separation  falls  within  or  without  the 
operation  of  ^e  covenant  in  the  mamage  settle- 
ment. Now,  what  is  the  nature  of  the  right  which 
the  wife  acquires  under  the  deed  of  separation.  She 
acquires,  to  my  mind,  the  benefit  of  a  covenant  and 
nothing  else.  It  is  the  benefit  of  a  covenant  of 
indemnity  by  the  husbsTid  against  any  loss  accruing 
to  her  by  her  »pe$  successionis — for  that  is  what  during 


the  lifetime  of  the  husband  her  right  was — ^becoming 
abortive  by  reason  of  the  husband  losing  his  Scotch 
domicil  and  acquiring  a  different  one.  I  have  said 
that  the  right,  against  the  loss  of  which  the 
indemnity  was  given,  is  a  spes  sticcessionis  and 
nothing  more,  and  really  tiiiat  proposition  is  not 
controverted.  Both  sides  agree  to  that,  and  we 
have  the  statement  of  Scotch  lawyers  in  evidence, 
from  which  it  appears  that  such  is  the  nature  of 
the  jus  relictos.  It  is  a  right  which  the  wife  has 
to  oome  in  and  prove  against  the  estate  of  her 
deceased  husband,  secondary  to  the  rights  of  his 
creditors.  Now,  in  considering  the  rights  of  the 
wife  under  this  covenant  in  the  deed  of  separation,  it 
seems  dear  that  it  is  a  covenant  to  indemnify,  and 
that  the  wife's  right  is  really  a  right  to  damages 
under  the  covenant  if  there  is  a  breach  of  it ;  and  the 
moment  that  is  ascertained  to  be  the  nature  of  the 
right  it  follows  that  it  is  a  claim  which  could  not 
podsibly  arise  during  the  coverture.  It  is  not  a  claim 
which  can  be  ascertained  at  any  time  during  the 
coverture.  During  the  coverture  it  is  only  a  possible 
claim  for  damages  which  may  accrue  to  the  wife  on 
the  death  of  the  husdand.  That  being  the  nature  of 
the  wife's  right,  we  have  to  look  at  the  covenant  in 
the  marriage  settlement  and  see  whether  or  not  this 
claim  falls  within  the  terms  of  the  covenant  to  settle 
after-acquired  property.  That  really  depends  on  she 
meaning  of  the  word  ''  property,"  in  this  covenant, 
and  in  determining  that  meaning  we  must  look  at  the 
settlement  as  a  whole  and  construe  the  settlement  by 
the  light  of  the  objects  of  the  settlement ;  and,  in  my 
opinion — when  we  remember  what  the  objects  of  sucti 
a  settlement  are  as  stated  by  James,  L.J.,  in  In  re 
Edwards — ^it  cannot  be  said  that  this  claim  falls 
within  the  operation  of  the  covenant  in  the  settlement, 
or  that  the  **  property"  mentioned  in  that  covenant 
extends  to  a  claim  for  indemnity  in  the  nature  of 
damages,  a  possible  claim  which  could  not  arise  in 
the  lifetime  of  the  husband  at  all,  and  of  such  a  nature 
that  it  depends  upon  a  contingency,  the  happening  of 
which  cannot  be  measured  by  any  actuarial  tables. 
It  cannot,  in  my  opinion,  be  said  that  such  a  claim 
falls  withiu  the  word  "property"  as  used  in  the 
marriage  settlement.  For  these  reasons  I  think  that 
the  decision  of  Buckley,  J.,  was  wrong,  and  ought  to 
be  reversed. 

BoMEB,  L.  J. — With  regard  to  the  sum  of  money 
now  in  contention,  it  is  clear  to  my  mind  that  it  repre- 
sents no  property  in  which  the  wife  can  be  said  to 
have  had  any  estate  or  interest  during  the  coverture 
within  the  meaning  of  the  covenant  to  settle  after- 
acquired  property  contained  in  the  marriage  settle- 
ment. But  it  is  said  that  such  right  or  claim  as  the 
wife  had,  by  virtue  of  her  position  as  a  wife,  coupled 
with  the  provisions  contained  in  the  7th  clause  of  the 
deed  of  separation  constituted  "  personal  property  " 
within  the  meaning  of  the  covenant  to  settle  after- 
aoquired  property.  In  my  opinion  this  view  is  not 
correct.  To  my  mind  the  effect  of  the  7th  clause  was 
to  secure  to  the  wife  the  jtu  relictce,  to  which,  as  sur- 
vivor, she  would  be  entitled  if  the  husband  died  a 
domiciled  Scotchman,  coupled  with  a  right  or  claim 
to  indecDuity  to  a  similar  extent  if,  through  his 
change  of  domicil,  the  wife  should  be  deprived  of 
her  jus  relidoe.  During  the  coverture  it  was  a  mere 
hope  of  succession,  coupled  with  a  claim  for  indemnity 
in  case  her  hope  should  be  disappointed.  Now  it  is 
beyond  doubt  that  a  spes  successionis  would  not  fall 
within  the  covenant  to  settle  after-acquired  property. 
The  only  question  can  be  whether  the  daim  to 
indemnify  in  case  the  spes  successionis  fails,  can  be 
said  to  constitute  **  property  "  within  the  meaning  of 
the  covenant.  In  my  opinion  it  cannot  be  said  to 
represent  property  to  which  the  wife  was  entitled 
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danng  the  coverture  within  the  meaning  of  the 
covenant.  It  wai  a  mere  claim  for  damages,  not  a 
debt  properly  go^oalied^  nor  a  claim  for  Any  sum 
which  Gomd  be  ttscerraiced  during  lh**  criveitufe.  It 
Waa  a  contingent  claim  for  damages  which  could  cot 
ariise  till  after  the  husband's  deatb^  and  the  amount, 
of  which  could  not  be  aacertaim^d  till  after  th«3 
hnabatid*fl  death.  To  my  mind  it  catJnot  be  iftid  that 
saoh  a  clftim  fall§  within  any  fair  coustru'ition  of  th>^ 
covenant  to  settle  after -acquired  property*  the 
covenant  being  that  ''if  at  any  time  during  the 
ooverture  the  wife  should  hfw^ome  entitled  tii  any 
peraouikl  property  which  should  amount  to  or  be  «'qu^l 
in  vaiu^  from  any  nn^  sou  roe  at  any  one  iiti**  to  £2iK)« 
it  fthouM  be  brouj^hv  int^j  set'letuenr,'^  Tbis  claiin 
was  not  pi^rsonul  property  t^f  that  hind  at  aU« 
Ovrtainly  no  one  at  any  time  during  the  coverture 
<ioutd  liave  aaid  in  the  tint  plaue  that  the  claim  would 
ever  arise  ;  or,  secoTidly«  tbat  it  would  be  property 
of  the  Vttlue  of  £200.  Bearing  in  mind  what  the 
general  object  of  lhi»  covenant  to  settle  after- acquired 
property  is^  and  the  way  in  which  such  covfuanta 
have  been  conatrued  by  the  ooiirta,  I  come  to  the  con^ 
elusion  that  witbtu  any  fair  constrtiotion  it  cannot  be 
aaid  that  etich  a  claim  aa  the  one  I  have  indio^ted  ih 
covered  by  the  covenant » 

STinLDro,  L.Ji — I  am  of  the  same  optnion. 
Buckley,  Jp,  deoided  two  points.  Krat^  that  the  right 
of  the  wife  under  the  law  of  Scotland  was  not  bound 
by  the  covenant  to  tattle  after-acquired  property,  and 
^e  accuracy  of  this  deciaion  on  that  point  has  not 
been,  and  in  my  opinion  cannot  he,  disputed.  But| 
secondly,  the  learned  judge  decided  that^  inaamucb  as 
by  the  deed  of  separation  the  wife  acquired  a  con- 
tractual right,  thiit  contractual  right  was  ''  prctperty  " 
which  was  ho  and  by  the  covenant,  and  on  that  point 
the  question  has  he^n  argu^-d  very  ftilly  before  us* 
Jfow,  what  T»as  the  contract uai  right  whicH  thti  wife 
acquired  ?  It  was  a  riifht  tbat  if  she  should  survive 
bf-r  huiiband  her  rights  Ahimld  not  he  less  than  if  her 
husbafi'i  were  a  doraicilpd  8cc4o^im«n  at  th«  time  of 
hiN  death.  That  was  h  rigbt  which  c  mid  only  arise 
and  take  eflF**c!:  afti-r  the  death  of  the  huHbaod— i.e., 
after  the  d»*t*-rmination  of  the  covertare.  II  ihe 
obligation  which  was  impoaed  upon  the  husband  by 
that  adpulation  in  the  deed  of  separation  was  broken* , 
the  right  would  be  a  right  to  damages  which  could 
only  he  ascertained  on  the  husband 'a  death^i.^,,  after 
the  determiDation  of  the  coverture.  The  right  which 
was  conferred  on  the  wife  by  the  contract  gave  her 
no  esttte  or  intarest  in  any  part  of  her  husband's 
property.  It  was  simply  and  solely  a  right  to 
damiges  in  the  events  which  I  have  mi^ntioned.  This 
obeerration  appears  to  me  to  apply  just  as  much  to 
the  reversionary  intereet  which  was  covered  by  the 
fifth  clauae  of  the  deed  of  separation  as  to  the  other 
property  referred  to.  The  contention  ia  that  a  right 
of  this  nature  ia  ''property  '  within  the  meaning  of 
the  covenant  to  settle  alter- scquirt^d  property. 
Having  regard  to  the  ohjecta  of  auch  covenants,  I 
confesa  that  1  ahould  have  great  doubt  iu  arriving  at 
that  conclusion*  But,  aupposing  that  to  be  tbe  tru« 
view  of  it,  still  it  was  property  which  was  quite 
inoapable  of  being  valned  during  tbe  coverture^  and 
thert'fore  cannot  be  said  to  be  of  the  value  of  £200 
tooording  to  the  terma  of  thia  covenant  so  as  to  b» 
bound  thereby.  Ou  that  point,  which  really  does  not 
appear  to  have  bpeu  conwidert'd  by  the  teamed  judge 
in  the  court  behiw,  I  think  that  hia  deoisJon  was 
wrong  and  ought  to  be  reversed* 

Appeal  aUowffL 

Bolioitora  for  the  appellant,  Muth,  Stacmf,  dt  CaUk. 

Solicitor  for  the  respoodfenU,  J.  F,  Simpion, 


KiS4  Court  of  BMtitt. 


Jan.  13,  U, 


Chan.  Biv,  ) 
Byrue,  J.    ) 

In  re  Beabd^  TRUSTS. 

Will  —  Comirudiofi  —  lisfjuejit   to   VifluT^iartf  uhooh  — 
Education  .Id,  imt  (-2  Ed.  7\  c.  42}. 

Bt/  All  wit!  in  1886  ir&t*iior  Lfqueathed  aharet  in  n 
hank  to  the  ma  artier*  of  vulaTdtjirif  eehfHtU  upon  trust  to 
/jqi/  (A*  iri&/rn«?  ik^re^f  lo  tht  *aiti  mhmh  *o  long  (%i  CA*y 
$hoHl4  fie  sttpftftrli'd  by  i/tUtrttari/  tulmcripUflft^^  but,  i« 
thff.  tvntU  of  thi*  uiid  ^chouh  cttisttttf  to  be  sm  ^uppftfted  or 
bt  comity  suh^ect  to  the  control  uf  a  i^ool  btjtirdy  a  gt/l 
oner, 

Hehlt  '^<>f  ^^1^  aehoith  had  tto£  tttistd  ta  hf.  ^uppi^fifH  h^ 
voluiifarif  iubncHptione  und  that  the  gi/i  ovrr  htfd  n*rf 
talt^it  ejfact  m  comt^qtirttf:^  af  tht  Educuiion  Act,  1W02, 

This  was  &n  adjourned  summonst  railing  the 
question  whether,  according  to  the  true  conatruotioa 
of  the  fvill  of  testator,  the  plaintiffs  and  oue  of  tha 
defendants  at  trustees  of  the  laid  will  should  tranafer  t3 
the  vicar  and  churchwardens  of  the  parish  of  Leonarl 
Stanley,  Glouoesterauire,  seventy -seven  shjuet  iti 
Lloyds  Bitik,  representing  the  present  inveitiiien*^ 
of  the  prjceedi  of  stiarea  bequeathed  by  tbe  said  wiU 
to  the  maiisgers  for  the  time  b^inic  of  the  Leoua/d 
Stanley  Nati:mal  Schools »  npon  tue  truati  than-in 
mention  edf  and  the  ciivideuds  thereon,  at  from  thn 
CQiiimenaem>'Ut  tif  the  Eiucatiim  Act,  1902* 

The  facts  sufficiently  appear  from  th^j  jddgmftnt. 

Cuvft  for  the  truitees. 

Lawrence,  for  tbe  Gloucestershire  County  Coiitu|l]. 

Baktir^  tor  the  m&nageri. 

(jaicy^  for  the  church  9  aMecs. 

EYRire,  J.^In  this  case  the  testator  made  bia  will 
in  lHb6y  and  thereby  gave  and  bfqaeaThed  to  tftt 
man  tigers  f^jr  the  iime  being  ot  L-ionard  Stanley 
Bohools  shares  in  a  b^nk,  or,  tf  he  should  haw  sold 
the  same,  a  sum  of  mmey,  to  be  b-ld  by  the  wM 
managers,  with  power  to  change  iiivcitmeutfl,  upcMi 
triist  to  pay  tbe  income  tbereof  to  the  said  schoola  to 
long  as  the  said  schools  a  ho  old  be  supported  by 
vol antary  subscriptions,  hut  in  the  event  of  the  istd 
schools  ceasing  to  be  so  supported  or  be^aalcg 
subject  to  the  control  of  &  school  bo^rd,  a  gift  over* 

The  tea  ta  tor  died  in  IS9K  During  hia  Jifetajne  hi 
appears  to  have  found  moneys,  when  wannel^  for  ^e 
purpoaes  of  these  schools.  Tlie  acboob  i%re  boilt  upon 
property  in  respect  of  which  only  la.  a  yaar  ii  paid, 
aod  there  were  a  certain  t^nmber  of  lubscripticif^  Ai 
to  what  the  amounts  wer^,  and  when  they  were  paid* 
I  have  no  information,  but,  up  to  the  time<'f  tevtalOi'tf 
deatb,  moneys  were  fouud  by  himself  andolbtnloc 
the  purpoaes  of  the  schools  as  required,  Thett  wm 
in  testator's  lifetime  an  endowment  bringing  ia  aboot 
£15  a  year,  which  has  been  continued  up  to  IJm 
present  time*  A  Mr.  J  ones  ^  after  testator's  death, 
found  moneys  from  time  to  time  for  the  •ohtTol  ts 
they  wure  wnnted.  Year  by  y^ar  tJier»  has  bsian 
some  Jim  all  sum  over  and  aix^^e  the  rsijettpts  whiuh 
bas  been  fxpei  d^  d,  anil  it  appears  fh^i  the  managers 
have,  on  their  owu  credit,  goi  an  overdrmft  at  the 
baiik.  In  all  these  years  there  is  s ouie where  ttbeilt 
£60  due  from  the  managers.  The  managtera  hmm 
taken  upon  tbemi«'lve§  the  liability  to  pay,  aiid  ihat*- 
fore,  if  the  bt^k  required  them  to  pi&y^  they  would 
have  no  right  to  get  the  money  iroin  any  waer«  «lstt 

(a.)  Beportcd  by  FSEOT  WlKFllELB,  Esq,,  Bamftcr> 
at -Law. 
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and  ^ey  would  have  to  pay  and  be  Bubsoribers  for 
the  necf Mary  amonnt. 

In  conseqaenoe  of  the  passing  of  the  Act  of  1902, 
if  these  fonds  given  by  the  testator  are  available  in 
addition  to  the  old  endowments  and  to  the  Qovern- 
meot  grant,  there  will  be  ample  funds  without  calling 
upon  anyone  for  further  subscriptioDS. 

The  argument  is  now  originated  on  behalf  of  the 
yioar  and  churchwardens  that  the  gift  over  has  taken 
effect,  bi»cause  there  has  been  nothing  like  subscrip- 
tions. It  is  said  that  the  gift  over  takes  effect  either 
if  the  tohools  cease  to  be  supported  by  voluntary 
subeoriptions  or  in  theevpntof  their  becoming  subject 
to  the  control  of  a  school  board.  With  reference  to  the 
latter  I  am  satisfied  that  that  event  has  not  taken 
plaoe,  because  these  schools  were  never  und^^r  the 
control  of  a  school  board.  Toe  local  education 
authority  is  now  the  county  courtoil.  It  has  many 
duiies  formerly  discharged  by  the  scho  »1  boards. 
The  Act  expressly  abolishes  school  boards.  In  so 
many  words  the  county  council  is  a  cUfferent  body. 
The  new  education  authority  is  now  elected  by  a 
different  body  from  the  former  school  board.  It  has 
a  different  constituency  and  different  duties. 

The  queition  is,  Can  the  schools  now  be  said  to  be 
supported  by  voluntary  subscriptions  P  How  were 
they  supported  before  testator's  death  P  They  were 
supported  by  voluntary  subscriptions  so  far  as  the 
funds  were  not  sufficient.  Now,  testator,  knowing 
the  position  of  affiairs,  gave  only  the  income  of  this 
fund  in  or  towards  the  schools  so  long  as  they  did 
not  cease  to  be  supported  by  voluntary  subscriptions 
— that  Is,  in  aid  of  the  endowment  for  the  time 
beinir  existing,  and  it  appears  he  must  have  con- 
templated that  these  subscriptions  would  only  be 
snob  subscriptions  as  were  necessary  with  the  endow- 
ment to  support  the  schools.  In  my  opinion  there 
has  not  yet  been  any  forfeiture  under  this  clause. 

Declaration  t?uii  the  gift  over  had  not  yet  taken  effect. 

Solicitor*  for  plaintiffs,  Le  Brasieur  (^  Oakley^  for 
Edvoard  Brownlow  Haygarth^  Cirenoes'.er. 

Solicitors  for  the  managers.  Walker  &  Rowe,  for 
J.  Lapage  NorrUy  Stroud. 

Solicitors  for  the  county  council,  Fidd,  Roecoe,  ife  Co, 


^^fVs  Dec.  16.  17.  18. 

In  re  DALLAS,  (a.) 

Mortgage — Equitable  charge  —  Future  property  —  Em- 
peetancy  under  will — Priority — Notice— Renunciation 
of  9ole  executor — Property  in  court  in  lunacy — Court 
of  Probate  Act,  1857  (20  <f:  21  Vict.  c.  77),  8.  79. 

The  priorities  of  incumbrancere  of  future  property  are 
regulated  by  the  ord^r  in  which  notices  of  their  charges 
are  given  to  the  legal  holder  of  the  property,  after  it  has 
come  into  existence,  and  as  between  ineuwifrancers  who 
have  so  given  notice  on  the  Sfime  day,  in  the  order  of  the 
creation  of  their  charges,  A  notice  given  to  a  person  who 
is  not,  at  the  moment  when  it  is  given,  but  afterwards 
becomes,  the  legal  holder,  is  iwffechtal. 

Where  the  future  property  is  an  expertaney  under  a 
will,  a  notice  given  to  a  sole  execuPtr  who  afterwards 
renounces  probafe,  is  ineffectual,  inasmuch  as  he  has 
never  been  the  legal  holder  of  the  property. 

The  case  is  a  fortiori  Wiere  such  sole  executor  is  also 
the  beneficiary  who  has  incumbered  his  interest. 

Under   such    circumstances    an    administrator    cum 

(a.)  Reported  by  H.  L.  Ormiston,  Esq.,  banister- 
at-Law. 


testamento  becomes  the  legal  holder  of  the  property  as 
soon  as  letters  are  granted,  notwithstanding  tJie  fact  that 
the  property  is  then  in  court  in  lunacy. 

Johnstone  v.  Cox,  30  W.  R.  114,  19  Ch.  D.  17,  and 
Boss  V,  Hopkinson,  18  W,  R,  725,  applied. 

Mutual  Life  Assurance  Society  v.  Langley,  32  W.  R. 
792,  32  Ch.  D.  460,  distinguished. 

This  was  a  reference  by  the  master  to  obtain  the 
direction  of  the  judge  as  to  the  method  of  ascer- 
taining the  priorities  of  the  several  incumbrancers 
of  a  fuod  in  respect  of  which  a  petition  had  be3a 
presented  for  its  payment  out  of  court. 

By  his  will,  dat«d  th^  7th  of  July,  1893,  Bobert 
Dallas  gave  a  legacy  of  £10  000  to  his  son  Frederick, 
aud  appointed  three  executors,  of  whom  only  one 
— namely,  Frederick — survived  the  testator. 

Oa  the  28th  of  June,  1898,  lunacy  proceedings  in 
respect  of  the  testator  were  taken,  a  recoivfr  of  his 
property  was  appointed,  and  his  personal  estate  was 
paid  into  court  in  lunacy. 

The  testator  died  on  the  24th  of  December,  1902. 
In  the  interval  between  the  date  of  the  will  and  the 
death  of  the  testator,  F.  Dallas  charged  his  expectant 
legacy  in  favour  of  a  number  of  persons  for  amounts 
in  the  aggregate  largely  exceeding  the  sum  of 
£10,000. 

On  the  9  th  of  January,  1903,  F.  Dallas  renounced 
probate. 

On  the  4th  of  March,  1903,  administration  with  the 
will  annexed  was  granted  to  Mrs.  Beedell,  a  daughter 
of  the  testator. 

By  an  order,  drawn  up  the  17th  of  March,  and 
completed  on  the  27th  of  March,  1903,  the  funds  ia 
court  of  the  testator  were  directed  to  be  paid  out  to 
Mrs.  Beedell. 

On  the  3rd  or  4th  of  May,  1903,  these  funds 
reached  her  hands. 

On  the  24th  of  May,  1903,  F.  Dallas  was 
adjudicated  a  bankrupt. 

On  the  28th  of  May,  1903,  Mrs.  Beedell,  acting 
under  the  proviwions  of  the  Trustee  Act,  1893,  pai  1 
the  sum  of  £9,985,  representing  the  legacy  of 
£10,000,  less  costs,  into  court. 

By  an  order  of  the  4th  of  July,  1903,  made  on  tie 
above-mentioned  petition,  certain  inquiries  and  au 
account  were  directed.  The  reference  to  the  judge, 
which  was  made  in  pursuance  of  a  direction  in  the 
order  to  that  effect,  was  as  to  the  principle  to  be 
adopted  in  determining  the  priorities  of  the  incum- 
brancers, having  regtfd  to  the  notices  which  had 
been  given. 

The  particulars  as  to  the  steps  taken  by  the  several 
incumbrancers  to  protect  their  charges,  so  far  as  they 
were  materiiil  to  the  arguments  addressed  to  the  com  t 
were  as  follows : 

The  executor  of  a  deceased  member  of  the  firm  of 
Brooks,  Jeokins,  &  Ca,  two  other  members  of  that  firm, 
the  British  Empire  Mutual  Life  Insurance  Society 
(all  of  whom  were  petitioners),  and  the  Staffordshiie 
Financial  Co.  gave  notice,  through  Messrs.  Brooks, 
Jenkins,  ^  Co.,  to  Mrs.  Beedell  on  thH  momiog  after 
administration  had  been  granted  to  her  (5th  March, 
1903). 

Frederick  Rtuart  gave  notice  to  Brooks,  Jenkins,  & 
Co.  on  tbA  Uth  of  March,  1903. 

Joseph  Cbapman  irave  notice  to  Mrs.  Beedell  on  the 
3l8n  of  January,  1903, 

A.  M.  E-ttl«iw^ll,.iu  addition  to  au  earbVr  charge, 
took  a  charge  from  F.  Dallas  after  the  death  of.  the 
testator^  on  the  29th,  of  December,,  1.902. 

H.  A^ttenborough  gave  notice  to  the  administratrix 
on  the  5th  of  M>iy,  1903. 

John  Edwards  gave  notice  to  Messrs.  Brcokb, 
Jenkins,  &  Co.,  who  had  acted  both  for  the  receiver 
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of  ttie  iuoome  of  Robert  D^iUaa  and  for  Mrs.  Baedel], 
ou  th^  23rd  of  Janaary,  190  L 

BiKkmasteTt  Jl.O.,  and  /Jomer  ifacHi?!,  for  the 
f^x<^ciitL)r  nf  the  deoeaaed  member  of  the  firm  of 
Brookf*  Jeukiui.  &  Co.,  and  two  of  the  preBeot 
members  of  the  firoi.— F*  D*tlft§  oould  and  did 
effi^ctuilly  cHarg©  his  expectant  legacy  under  the 
^iU  of  his  father.  Thn  c barge  operated  as  a  contract 
which  could  be  enforced  aa  *ood  an  the  property  with 
which  he  purported  to  deal  came  into  exiflteni**  : 
In  TB  Clnrke,  36  Ch,  D.  34S ;  Tailht/  v.  Ofmal 
E&^vw,  37  W*  R.  i>13.  13  A,  0.  52:^  513.  Prioritiea 
will  be  rogiiUted  by  th-j  order  in  whict  notiee  wat 
given  r  afriiir  the  property  came  into  existeince,  to  the 
person  who  had  the  legal  control  of  it«  That  it  is  of 
no  Hie  to  give  notice  to  tha*^  person  before  he  bai  the 
legal  control  ia  ihown  by  Johnstons  v*  Cox^  30  W*  R* 
IH,  19  Ch.  D»  17,  ft  ca*e  on  the  mortgage  of  an 
army  com  mission.  Of  course  it  is  not  necessary 
in  every  c^se  for  the  inciiGahrancer  to  give  formal 
notioe  to  the  trustee  t  Lioyd  v«  Banki,  3  Oh,  A  pp. 
488.  Bnt  the  judgment  in  that  cise  ii  fa&aiad  on 
the  aasumpUon  that  the  notice  must  be  of  iut^h 
a  sort  as  will  influenrse  the  t  rati  tee  in  the  ex;ecntion 
of  the  trast.  The  p^raia  who  reGsives  the  no  tic  ^ 
must  be  und*?r  an  obligation  existing  at  the  time 
when  the  noticB  reichea  him  to  p»y  over  the  fund  out 
of  which  thn  debt  is  to  be  settled  :  Addison  v*  Oox. 
21  W.  B.  ISOp  B  Oh,  App.  76,  70.  Notice  to  the 
solicitors  of  trustees  is  not  notice  to  the  trust*  e«  : 
*Si/ron  WahUii  Sacf^nd  Benefit  SncifAy  T,  Rtujner^  28 
W.  R.68U  14  Ch.  I>.  406, 

ABihury,  KJXi  and  J,  (?crfey ,  f o r  the Ocean  Accident 
and  Guarantee  Corpjfanon  (Limited),  who  W'-re 
the  aastgueea  of  the  British  Empire  Mutual  Life 
Assurance  Society ;  and  Rt^iand,  for  the  Staff urdahire 
Financial  Oo.^  were  in  the  aame  interest. 

H,  Terrell,  KX\,  and  P.  B.  Btrjku,  for  Stuart.— 
Notice  to  the  legat  holder  of  the  fund  does  not  creiite 
any  priority  as  bat  ween  pflrsoni  who  took  their 
oharges  before  the  fund  came  into  existence,  and, 
coniequently,  all  the  obarges  ri*uk  pari  passu.  The 
doctrine  of  priority  by  notice*  in  its  present  form^  ia 
founded  on  the  decision  in  Dearie  v.  Hall,  8  Russ.  1, 
where  it  ia  put  on  the  ground  that  the  negligence  of 
the  prior  incumbrancer  in  not  giving  notice  tends  to 
di^mnify  subsequent  incnmbrances.  And  thia  b  the 
true  ground  :  Ward^  v.  Dumomhe.  42  W.  E,  59»  [lS93j 
A,  C,  3&0.  Looked  at  from  this  point  of  view,  thwe- 
fore,  the  critical  period  for  giving  nHtcea  m  the  date 
when  the  aecond  incumbrance  ia  taken.  If  at  this 
period  there  is  no  one  in  existence  to  whom  notice 
can  be  given,  the  first  incnmbrancer  is  not  goilty  of 
any  negligence  towards  the  aecond  incumbrancer. 
If  notice  was  not  necessary  then,  it  iM  not  recea^ary 
at  any  other  time.  In  so  far  as  the  cases  on  mortgagee 
of  army  commissions  rest  on  the  principle  that  notice 
after  a  chose  in  udion  has  come  into  existence  is 
estential  to  compl**te  the  title  to  a  charge  previously 
created  upon  %K  that  principle  muat  be  taken  to  be 
overruled  by  Tailhtf  r.  Official  Receiver .  [On  this 
part  of  the  ease  he  referrt^d  to  the  army  com- 
mishian  caaea  mt^ntioned  in  the  jadgment,]  Assum- 
ing those  cases  to  have  been  rightly  decided ,  thf^y 
are  inappUcable  here.  The  critical  time  th^re  for 
giving  notice  was  the  next  morning  after  the  retire- 
ment of  the  o&oer  had  been  gazalted*  and  the  notice 
had  to  be  given  to  the  army  agenti  into  whoae 
h«nda  the  purchase* mon«^y  had  oome«  There  was, 
therefore,  aomeone  to  whom  notice  conld  be  given 
the  moment  when  the  cho$e  in  action  oame  into 
existence.  But  here  the  chose  in  adion  came  into 
existence  at  the  death  of  the  testator^  At  that 
moment,   owing  to    the  subsequent  renunciation   of 


probate  by  the  executor,  there  was  no  on^  in 
exintence  to  whom  notiee  could  be  given.  To  extend 
the  principle  of  those  caaea  so  as  to  cover  the  present 
case  would  give  an  unfair  advantage  to  the  incum- 
brancera  who  wtre  the  legal  adviaera  of  the  adminis- 
tratrix. Lastly,  if  notice  is  necessary,  F.  Dallaa^  the 
executor,  had  notice  of  all  the  incumbrances.  An 
executor  derives  his  title  from  the  will,  not  from  tha 
probate ;  he  can  do  anything  before  probate,  except 
prove  his  title.  Notice  to  liim,  therefore,  confers  m 
priority  which  ought  not  to  be  taken  away  by  his 
subff  quent  reDunoiation, 

A.  Adain^,  for  Chapman, ^Prior  to,  and  shortly 
before,  tbe  4th  of  March  Mrs,  Beedell  had  notice  of 
my  incumbrance.  Priorities,  as  a  general  rule,  will 
be  regulated  by  the  order  in  whioh  notices  are  given 
to  the  administratrix  after  letters  are  gran  tad.  But 
the  authorities  show  that  the  notice  to  an  intending 
administratrix  was  anfficient  to  preserve,  though  not 
to  create,  a  priority  already  obtained.  No  incum- 
brancer, therefore,  whose  charge  was  Bubseqnent  io 
date  of  creation  to  mine  conld,  by  giving  notice  to  the 
ad  rain  is  tr  atrial  after  the  grant  of  luttwa,  obtain  » 
priority  ovf'r  me  :  Ardfn  v,  Arden,  33  W,  E.  59S,  tO 
rsh.  B.  702,  703  ;  Lhjud  v,  Banlcs,  at  p,  490;  Mem^  t. 
Bdl,  1  Ha,  73,  84  J   Ward  v,  Duncomhe, 

Percy  WhttJ^,  for  Edwards, — The  solid  tors  of  Mxm. 
Beedell  had  notice  of  my  charge  before  she  obtolited 
adminiitratioa.  There  ought  to  be  an  iiijqtm? 
whether  or  not  they  brought  tbe  exLatesce  of  my 
charge  to  her  mind  after  the  grant  and  before  tlui 
notioes  relating  to  the  charges  of  the  other  ineom- 
brancers  were  given  to  her, 

Vuughan  WilUan^t  for  Eettlewell,— My  snoond 
aharge  operated  as  an  express  notice  to  F.  Datlsfl,  in 
hi*t  capiicifcy  of  executor,  of  my  first  charge.  At  the 
date  of  my  aecond  charge  be  was  the  proper  p>^Tfion 
to  receive  notice,  for  tbe  exenutor,  up  till  thm 
moment  of  rennnoiation,  is  the  legal  owner  of  the 
property:  Smith  v,  Mi7/er,  1  T,  E.  480.  Section 
79  of  the  Court  of  Probate  Act,  1857  (-0  &  21 
Yict.  c.  77),  provides  only  that  on  renunciation  an 
executor' a  righta  shall  cease,  not  that  thev  shall  be 
d**emed  nevpr  to  have  exiat-ed-  In  In  re  WasdaU^  47 
W  R.  169.  [1899]  1  Oh.  163,  it  wa^  held  that  notioe 
to  all  the  tniBtpea  of  a  reversionary  fund  in  existence 
at  the  time  of  an  assignment  was  sufficient  to  enable 
the  atiaignee  to  obtain  priority  over  a  person  who 
took  his  assignment  after  the  death  or  retirement  of 
all  those  truatefts  and  who  gave  notice  to  the  new 
truatees.  The  army  com  mist  ion  cases  show  that 
notice  given  before  the  fund  is  in  existence  is  inopera- 
tive: 8<fmerset  v.  Cot,  12  W.  E.  590,  33  Beav,  BU. 
Therefore  the  mere  faet  that  F.  Dallaa  knew  of  th# 
charges  is  immaterial.^  It  was  necessary  that  he 
should  have  express  notice  while  be  was  an  ex«ovito>r. 
In  any  event  my  seoond  charget  which  was  upaatxl 
after  the  fund  oame  into  existence,  wiU  take  pnocity. 

Cozens  Hardy,  for  Attenborongh.— The  ohaf^goa  mik 
in  the  order  in  which  notice  was  given  to  tb« 
udministratrix  after  the  fund  had  reach «d  her  hands. 
So  Ions'  aa  funds  are  in  court  priority  can  be  gaioAd 
only  by  stop  orders,  not  by  notices  to  the  troa^ata  i 
Mtiluai  Li/c  Assurance  Society  "v^  Langley,  32  Ch.I>.  (at 
p.  493). 

ffti^c  MttrohaU,  for  Evans, — Between  the  renaiMii- 
tion  of  F,  Dallas  and  the  aptx>intment  of  tha 
adminiitratrix.  Brooks,  Jenkins,  &  On.  were  in  iha 
position  of  trustees  of  the  estate  for  the  whoU  of  tba 
incumbrancers ;  it  was,  therefore,  inequitahla  on  lliair 
part  to  attempt  to  obtain  priority  by  first  giTOEg  hir 

.  notice  of  their  own  incumbrancer ^ 

1      BuckmiMier,   K.a,  in   r«ply,— Tai%    v,     OJiMl 
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Beeeiver  had  nothing  to  do  with  the  question  of  notice, 
and  is  merely  a  decision  tbat  a  man  can  a«sigo  a 
future  chase  in  action  and  that  after  such  assignment, 
if  he  become  bankrupt,  there  can  pass  to  bis 
trustee  in  bankruptcy  only  such  property  as  the 
bankrupt  still  possesses.  A  trustee  in  bankruptcy 
cannot  obtain  priority  over  a  mortgagee  of  a  chose  in 
cLcHon  belonging  to  the  bankrupt  by  givini<  notice, 
before  the  mortgagee :  In  re  Wallie^  50  W.  B.  430 
[1902]  1  E.  B.  719.  In  such  a  case  as  the  present  to 
say  that  notice  does  not  giye  priority  would  be  to 
overrule  the  army  commission  cases.  Ward  y.  Dun- 
combe  only  decided  that  it  is  not  necessary  to  repeat 
notices  on  a  change  of  trustees:  Lewin  on  Trusts 
(10th  ed.),  p.  865.  Nutice  given  to  F.  Dallas  before 
he  renouuoed  probate  had  no  effect.  Beuuuciation 
operates  as  from  the  dttath  of  the  testator,  and, 
therefore,  the  executor  was  never  in  a  position  to 
have  legal  control  over  the  property.  According  to 
Ward  V.  Duncomhe  notice  gives  priority  for  several 
reasons,  none  of  which  are  applicable  to  the  case  of 
notice  given  to  an  executor  who  afterwards  renounces. 
The  argument  is  stronger  where  the  executor  is  idso 
the  person  beneficially  entitled  to  the  fund  and  hat 
incumberpd  it:  Browne  v.  Savage,  7  W.  B.  571,  4 
Drew.  635.  The  object  of  eiving  notice  where  all 
the  assignments  have  taken  ^aoe  before  the  chose  in 
action  has  come  into  existence,  is  to  pi  event  further 
assignments :  Foster  v.  Cockerell,  3  OL  &  F.  456. 

Cur*  adv.  vuU. 

BT70KLEY,  J.,  after  stating  the  facts,  continued: 
The  notices  are  of  these  simple  classes — First,  there 
were  notices  given  aft«^r  the  death  of  the  testator  on 
the  24th  of  December,  1902,  but  before  the  renuncia- 
tion of  probate  by  Frederick  on  the  9th  of  January, 
1903,  to  Brooks,  Jeokins,  &  Co.  They  ara  a  firm  of 
solicitors,  but  between  those  dates  they  were  not  the 
solicitors  for  any  person  who  was  the  legal  holder  of 
the  fund.  As  regards  these  noHces,  therefore,  there 
is  no  question.  »9Condly,  there  were  notices  given 
bv  Brooks,  Jeokios,  &  Go.  to  Blrs.  Beedell,  before  she 
obtained  administration,  on  the  4th  of  March,  1903. 
Thirdly,  tnere  were  notices  given  by  Brooks,  Jeokios, 
&  Co.  to  Mrs.  Beedell  on  the  5th  of  March,  1903. 
And  fourthly,  there  was  a  notice  given  to  the 
administratrix  after  the  date  in  May,  1903,  when 
the  fund  reached  her  hands.  The  questions  to  be 
determined  are,  first,  whether  notice  is  necessary  at. 
all  P  and  secondly,  if  it  is  necessary,  at  what  time  and 
to  whom  is  it  to  be  given  ? 

During  the  period  between  the  date  of  tbe  will  and 
the  death  of  the  tettator,  Frederick  Dallas  had  no 
property  at  aU.  He  had  merely  a  possibility  or 
expectancy  of  property,  based  on  the  fact  that  if  his 
faUier  died  without  having  revoked  the  legacy  the 
property  would  be  his.  Now,  that  an  equitable  in- 
cumbrance can  be  given  on  an  expectancy  or  on 
future  property  is  settled  law.  A  passage  in  the 
judgment  of  Cotton,  L.  J.,  in  In  re  Clarke  (at  p.  351), 
explaios  the  operation  of  a  charge  so  given :  '*  It  is 
clear  that  an  assignment  cannot  at  law  pass  future 
property,  but  it  may  be  made  effectual  against 
future  property  ou  the  ground  that  a  court  of 
equity  will  in  a  suitable  case  enforce  it  as  a  contract." 
And  in  Tailhy  v.  Official  Receiver y  Lord  Macnagbten, 
at  p*  543,  says  :  **  It  has  loog  been  settled  that  future 
property,  possibilities,  and  expectancies  are  assign- 
able in  equtty  for  value.  The  mode  or  form  of 
aseignment  is  absolutely  immaterial  provided  the 
intention  of  the  parties  is  dear.  To  effectuate  the 
intention,  an  assignment  for  value,  in  terms  present 
and  immediate,  has  always  been  regarded  in  equity 
as  a  contract  bioding  on  the  conscience  of  the 
assignor,  and  to  binding  the  subject-matter  of  the 


contract  when  it  comes  into  existence  if  it  is  of  snch 
nature  and  so  de«crtbed  as  to  be  capable  of  beiog 
ascertained  and  identified."  That  proposition  is  not 
contested. 

When  there  is  a  dealing  with  such  a  class  of  pro- 
perty, there  is  no  legal  holder  t^  whom  an  equitable 
incumbrancer  can  give  notice,  because  there  is  no 
fund  in  existence,  and  therefore  it  is  impossible  to 
give  notice.      The  question  then  arises  whether  it  is 
necessary  to  give  notice  at  all.      Now  in  this  connec- 
tion there  is  a  considerable  body  of  cases  which  arose 
before    purchase  in  the  army  was   abolished,  and 
which  appears  to  me  to  be  in  point.    An  officer's  com- 
mission was  not  his  property,  but  was    something 
which  might,  in  an  event,  be  represented  by  monev. 
He  had  a  possibility  which  would  become  property  if 
he  Uft  the  army.     When  ^ftat  event  happened,  the 
money  which  represented  the  value  of  the  commission 
was  placed  in  the  hands  of  the  army  agents,  and 
became  the  property  of  the  officer  immediately  his 
retirement  was  gazetted.    The  cases  to  which  I  refer, 
eight  in  number,  are  Bailer  v.  Plunkett^  9  W.  B.  190, 
1  J.  &  H.   441,  Yates  v.  Cox,   17  W.   B.  20  ;   Boss 
V.   ITopkinson ;  Somerset  v.   Cox ;    Oalisher  v.  Forbes, 
20  W.  B.  160.  7  Cb.    Apo.  109;    Addison  v.  Cox; 
Johnson  V.  Cox;  and  Roehurgh  v.  Cyx,  30  W.  B.  74, 
17   Ch.   D.  520.      All  those  case  were  decided  iu 
accordance    with  the  same    principle.      Before  the 
moment  at    which  the  fund  became  the  property 
of  the    officer,   there    was  no    property    of  which 
there  was  a  legal  owner.    It  followed  that  notices 
which  were  ftiven  to  the  army    agents   before  the 
appearance  of  the  gazette  were  idlA.      It  was  not 
open  to  an  incumbrancer  to  say  that  the  army  agents, 
ou  the  appearance  of  the  gazette,  ouieht  to  remember 
a    previous    notice    which    was    altf^gether    void. 
Immediately  after  the  appearance  of    the   gazette, 
therefore,    equitable   incumbrancers    took    care   to 
give     notice.       The    rule   was    that,    as   between 
those   who   gave    notice   on   the    same   day,    the 
incumbrancers  took  priority  according  to  the  dates 
of  their  charges.       Befinement  in  these  cases  wa^ 
carried  to  such  an  extent  that  it  was  held  that  notices 
which  were  given  the  day  before  the  critical  date 
were   bad  if   they  were  g^ven  during  office  hours, 
but  good  if  they    were  given   after    office   hours, 
because  in  the  latter  event  they  would  be  presumed 
to  have  been  given  on  the  morning  of  the  critical 
date.    In  all  cases  it  was  held  that  the  rights  of  in- 
cumbrancers were  regulated  according  to  the  priority 
of  their  notices. 

Two  principles  follow  from  these  decisions.  The 
first  is,  that  where  the  subject  of  the  incumbrance  U 
an  expectancy,  notice  is  necessary ;  and  the  second  is. 
that  priorities  rank  according  to  the  dat^s  on  which 
notice  is  given  after  the  fund  has  come  into  exist- 
ence. Those  beiog  the  principles  on  which  the  army 
commission  cases  were  decided,  I  think  that  there  is 
no  distinction  between  them  and  such  a  case  as  this. 
During  the  life  of  his  father  Frederick  Dallas  had  an 
expectancy ;  the  officer  was  in  the  same  position  while 
he  was  stiQ  in  the  army.  On  behalf  of  ■  the  respond- 
ents arguments  have  been  advanced  which  are  not 
wanting  in  courage.  Their  contention,  briefiy  is,  that 
fdl  the  army  commission  cases  were  wrongly  decidrd, 
in  consequence  of  the  House  of  Lords  having,  in  two 
later  cas^s,  given  decisions  which  are  said  to  have 
been  founded  on  principles  irreconcilable  with  those 
on  which  the  army  commission  cases  were  decided. 
Among  the  judges  who  gave  decisions  in  the  army 
commisrion  ca«es  were  Page-Wo  -d,  Y.C,  James,  L.  J., 
Mellish,  L.  J.,  Jessel,  M.B.,  and  Lord  Selkx>me,  L.C. 
— a  formidable  list. 

I  proceed  to  deal  with  the  two  cases  in  the  House 
of  Lords  which  are  said  to   have  overruled  these 
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deoliionfl.  The  first  is  Tatlhy  v,  OJlrial  lieteiver.  In 
thfl^t  caea  Tailby  wai  the  afliignee  of  a  book  debt  from 
WiJiioR  Brothirrs,  and  p^ave  notice  to  them.  The 
aeiigLor  beosme  bankrupt ,  and  the  debtow  paid 
Tailby,  The  cffid&l  recsf  iver  in  the  asH^or'a  bank- 
mptcy  Btied  TftUby  for  the  amount  of  the  d^bt  eh 
money  had  and  reowved,  and  after  many  TicitsitudtSj 
in  which  each  court  in  its  turn  overnikd  the  deoiBiOQ 
of  the  court  immadiatfly  below  it,  the  tffidal 
receiper  failed  in  the  Houae  of  Lotd»»  The  whole 
qupition  for  daciaion  waa  whether  the  property  there 
rt^f#»rred  to  waa  eufficieiitly  idetitififd,  an  an  to  b«i 
capable  of  a'sigDment  by  virtue  of  the  doctrine  laid 
do»?n  in  Ifohoyd  t.  Mitrihail,  U  W.  H.  171,  10 
H.  L-  C,  191.  Th«  House  expressed  no  opinion  a?  ti 
the  question  before  m**,  and  the  case  U  not  in  pnii  t. 

The  other  case  la  that  oiWard  v.  Duncombe,  When 
the  jtidgmeuts  in  tbat  caarare  read,  it  will  be  found 
that  what  was  established  was  thii — that  the  doctrine 
of  notice  r^ii^a  on  the  prinoiplei,  tirat,  that  an 
equitable  asfignee  ought  to  cake  nn^h  steps  aa  will  or 
may  prevent  ''he  asafgnor  from  retaining  the  apparent 
ownerahip  of  the  fund  ;  and  secondly,  that  he  must 
take  such  steps  ai  will  give  him  a  right  in  rem 
ligainst  the  fund,  aa  distinct  fro  ra  a  right  agaioat  the 
conscience  of  the  asafgnor ;  and  that  that  must  be 
done,  ae  far  af  poasible,  by  taking  poaaeiaion.  Now, 
the  rule  in  De^rlf  v.  Hall  has  often  been  criticized, 
notably  in  Ward  ir*  Dtin<iombet  wherp*  it  was  said  that 
it  waa  not  to  be  extended.  But  Wurd  v.  Dunromim 
has  left  the  doctrine  itself  wholly  untouched,  th^u^h 
whether  it  has  left  it  aa  resting  on  the  negU^eoci*  of 
the  prior  incumbrancer  ift  nit  a  *  clear.  If  ihut  be  the 
wholrt  effect  of  Ward  v.  Dtmcvmhf,  ho >v  dona  it  touch 
the  equitable  aaiignment  of  »  p  »Bsibiliry  of  any  kind  ? 
In  my  opinion  it  does  Jiot  touch  it  at  alL  Hbe 
argument  ia  that  at  the  momeot  at  which  the 
equitable  incumbrance  was  taken,  it  was  iropoaaible 
for  the  incumbrancer  to  give  notice,  and  that, 
therefore,  he  need  nev^r  give  notice.  That  argnment 
i*  in  direct  contradiction  to  the  army  commission 
caiea  whioh  are  binding  on  me,  and  which  have  not 
been  affected  by  the  cases  in  the  Houae  of  Lords  to 
which  I  have  referred.  To  put  the  ar|{umeiit  of  the 
respoodenti  in  a  diffurent  form,  the  proposition  beinif 
granted  tbat  an  equitable  incumbrance  on  an 
expectancy  only  operates  as  binding  the  conscience 
of  the  aaaignor,  it  ia  said  that  no  anbaequent 
incumbrancer  cau  get  more  than  the  asaignor  could 
at  the  date  of  the  subsequent  incumbranoe  con- 
alien tiously  given  him.  Or,  again,  it  was  aaid  that 
there  was  no  legal  holder  of  tne  fund  in  ejtiatenoe  at  the 
time  when  the  ae*30nd  incumbranoe  wai  taken,  and  that 
it  beings  therefore,  uijneceisary to  give  a  notice  at  that 
time,  it  was  never  neoeatary  to  give  noticOi  In  support 
of  that  propoattion,  a  sentenee  from  the  judgment  of 
Pry,  L  J.,  in  In  re  Wt/aU,  40  W.  E.  177,  [mm]  1  Ch. 
188,  the  case  wMch  waa  i*fterwardi  affirmed  hj  the 
House  of  Lords  under  the  name  of  Ward  v. 
Dnmombe,  at  p*  274.  was  cited,  **The  time  of  the 
t iking  of  the  subseqiient  charge,  or»  more  exactly, 
the  time  whi^n  inquiry  waflor  ought  to  have  been  made 
of  the  tru*t'*e»,  nnd  n<^t  the  p^ri'  d  of  (ii^tributiop. 
appeai^s  to  be  the  oriiical  momt^nt/'  The  argument 
which  waa  liased  on  that  sentence  shown  the  fallacy 
ii^to  which  one  ia  likely  to  fi*ll  if  one  reada  a  sentence 
divt^rced  from  its  c^^^text  atd  the  circump^tauctra  tn 
wh»ch  it  was  addrensed.  That  language  was  ustd  in 
a  ea#e  where  of  two  trntlces  one  had  notice  of  an 
incumbrance  a^d  was  Bucc*'eded  by  another  truatee 
who  had  no  knowledge  cf  it.  The  question  waa 
whether  a  second  incnmbntncer  conld  lay  that  the 
tfnatee  who  had  notice  waa  dead,  and  that  he  waa 
entitled  to  priority  because  the  doctrine  could  not 
apply.    The  question  in  this  oaee  is  that,  there  bfing 


no  legal  holder  of  the  fund  until  the  death  of  the 
teitatorj  but  after  hia  death  there  bdng  a  legal 
holder,  onght  the  incumbrancer  to  give  notice  to 
him  ?  To  the  argnment  that  it  is  not  necea^ary  for 
him  to  do  so  J  toe  army  commiaaion  cases  are  a 
complete  reply,  for  in  those  cases  the  eqnitAble 
incumbrancer  did  get  more  than  the  atiignor  could 
conscientioualy  give  him«  Not  ice  i  therefore^  in  my 
opinion^  is  necessary. 

The  rext  que  at  ion  is,  what  notice  ta  neoessaiy.  and 
to  jtKrhom  must  it  be  given  ?  There  is  a  sentence  tii 
Lord  Selborne^a  judgment  in  Addiaon  v*  CVx,  at  p*  7^, 
which  is  the  substratum  of  all  the  deciiions  on  the 
mortgagee  of  army  cotnmiasion*.  He  says  t^at  notioe 
must  bn  given  to  a  person  who  **  it  himself  bound  by 
some  contract  or  obUgation,  exist mg  at  the  time  when 
the  notice  reaches  him,''  ta  pay  over  th^^  fund  out  of 
which  the  debt  ia  to  be  aatiaHed.  He  »ayB  that 
notice  to  the  agent  at  the  time  when  he  was  not  so 
bound  is  futile.  In  the  firat  place*  therefore,  notioe 
muat  be  given  to  a  person  who  is  bound  by  a 
contract  or  obligation.  Next,  notice  is  operatiTa 
if  it  ia  given  under  sach  circumstances  aa  would 
lead  a  man  of  bnaineas  t'^  have  knowledge.  Aa  wia 
said  by  Lord  Cairns,  L.0^^  in  Lhyd  v,  Banks^  at  p* 
491,  "  If  it  can  be  shown  that  in  any  way  the  tmtliee 
has  got  knowledge  of  that  kind— knowledge  wbioli 
would  operate  upon  the  mind  of  any  ratiooal  man^  or 
man  of  buaineia,  and  make  him  act  with  reference  to 
the  knowledge  he  has  sd  acquired— then  I  think  the 
end  is  attained,  and  that  ther^  has  been  fixed  upon 
thn  con«cience  of  the  trustee ,  aud  through  that  upon 
the  trust  fund,  a  aacnrity  against  its  being  partfid 
with  in  auy  way  that  would  be  inconaisteut  with  the 
incnmbrance  which  has  been  created/*  Further, 
anppoie  t^at  there  aie  several  tmatees,  notioe  to  ome 
of  them  will  be  snflicient,  provided  that  he  be  not  a 
trustee  who  is  a  landing  in  such  a  poaition  as  that 
it  will  be  his  interest  to  conceal  the  tncumbranoe. 
None  the  leae  will  thia  b^  the  case  if  the  trustee  who 
has  received  notice  dies  before  the  fund  oomea  inla 
possession.  That  was  the  decision  in  In  re  WmU^ 
which  was  affirmed  in  Ward  v.  Duncomhe.  And  aa 
effective  notiee.  once  given,  will  not  be  displace  by 
any  subsequent  change  of  trnatees:  In  re  Wa^dale* 
But  this  last  proposition  is  subject  to  the  exoefitlQO 
eptablished  bv  Thnson  v.  BamshoUc'^f  2  Keen  l*>,  a 
daotaion  which  was  uomment^id  on  in  Ward  v.  Dnn^ 
mmhe,  at  p*  381.  Moreover,  if  the  aaaigoor  be  tli# 
only  one  of  several  trustees  who  receives  notice,  then 
according  to  the  rule  in  Bromnt  r.  Savage,  notice  to 
him  will  not  be  sufficient.  The  reason  is  givm  hf 
Kindersley,  Y.C.  (at  p.  640).  He  saya,  "  In  tbe  oaw 
where  the  assignor  is  himself  one  of  the  truattat. 
he  being  the  only  one  of  the  truttees  who  has  any 
notice  or  knowledge  of  the  aaaignment  which  he  hm 
made,  if  he  should  afterwards  apply  to  another  pe»on 
to  advance  him  a  sum  of  money  on  an  aitigiimisiii 
of  his  interest,  conoealicg  the  fact  of  the  prior  a«ng»* 
ment,  such  proposed  assignee  could  not»  by  aay 
caution  in  making  inquiry  of  all  the  trusteee,  discover 
the  fact  of  the  prior  aa-ignment ;  for  it  is  the  inter««t 
of  the  trustee,  who  U  the  proposed  atisiguor,  to  ron- 
c^al  the  ftrior  asnignment,  and  the  other  trnataei 
know  nothing  about  it." 

I  pass  on  to  consider  who  wera^the  peraons  wlio 
actually  had,  and  who  were  the  persons  who  ought  to 
have  had,  notioe.  Now,  the  first  propoaltioQ  wlneb 
has  been  advanced  it  based  on  the  fact  that  Froteiek 
Dallas,  the  sole  snrviving  executor^  was  the  awtigpor, 
and,  therefore,  knew  of  the  aisignmenti*  Tim  qoaa- 
tion  is^  Was  he.  when  the  testator  died,  the  t^gal 
holder  of  the  fund,  so  that  bis  knowledge,  sotoqumd, 
operated,  on  the  principle  of  Lhffd  v,  BanH,  m  favour 
of  all  the  apsigneee  ?    The  ans  wee  to  that  <|ia«itM 
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depends  on  the  effect  of  his  subsequent  rennnoiation 
of  probate.  Seotion  79  of  the  Oourt  of  Probate  Act, 
1857,  and  seotion  16  of  the  Oonrt  of  Probate  Act, 
1858  (21  &  22  Yict.  c  95),  are  sections  dealing  with 
the  renandatioii  of  probate  by  an  ezeoator,  or  his 
death  without  probate,  or  his  failure  to  appear  when 
dted.  The  section  dealing  with  renuudation  by  a 
person  appointed  executor  provides  that  **the  rights 
of  such  penon  in  respect  of  the  executorship  shall 
wholly  ceue,  and  the  repreientation  to  the  testator 
and  the  administration  of  his  effects  shall  and  may, 
without  any  further  renunciation,  go,  devolve,  and  be 
ooinmitted  in  like  manner  as  if  such  person  had  not 
been  appointed  executor.'*  On  that  first  ground, 
therefore,  I  should  be  aUe  to  say  that  an  executor 
who  subsequently  renounced,  as  a  result  of  that 
renunciation,  stood  from  the  first  in  such  a  position 
as  never  to  have  been  the  legal  holder  of  the  fund. 
The  same  conclusion  may  be  reached  by  a  considera- 
tion of  the  circumstiinces  ou  general  groundn. 
According  to  Ward  v.  Duncomhe  it  is  necessary  to  give 
notioe  to  the  person  who  has  the  disposal  of  tiie  fund. 
An  executor  who  renounced  never  was  a  person  who 
had  the  disposal ;  he  could  not  have  been  in  a  position 
to  have  it  unless  he  had  intermeddled,  and  thereby  dis- 
qualified himself  from  reooundDg.  He  was  not,  th<>re- 
fore,  a  person  to  whom  effective  notice  could  be  given* 
A  further  question  has  been  raised.  Suppose  a  sole 
executor  to  have  been  served,  and  to  have  subsequently 
renounced  probate,  would  it  be  his  duty  to  hand  on 
the  notioe  to  an  administratrix  when  she  was 
appointed,  and  would  that  notice,  when  it  reached 
her,  have  a  retrospective  effect  ?  The  answer  to  that 
question  is  in  the  negative.  An  executor  who 
renounces  has  no  duties  to  the  estate.  His  position 
is  that  the  testator  has  nominated  him  to  the  office, 
and  it  is  true  that  his  tenure  is  by  virtue  of  the  will, 
and  not  of  the  probate.  But  he  is  not  bound  to 
accept  the  office,  and  if  he  refuses  it,  he  does  not  owe 
the  estate  the  duty  of  handing  on  notices  which  in  his 
hands  were  of  no  effect.  Apart  from  those  grounds, 
Frederick's  position  was  both  that  of  executor  and 
assignor,  u  under  any  circumstances  notice  to  him 
could  be  effectual,  this  further  question  arises,  in  a 
case  where  the  sole  legal  owner  of  the  fund  is  also  the 
equitable  assignor,  does  the  knowledge  which  he 
possesses  enure  for  the  benefit  of  the  equitable  incum- 
ocanoers.  On  the  application  of  Browne  v.  Savage,  it 
does  not.  Notioe  to  one  of  several  trustees,  that  one 
being  the  assignor,  is  not  sufficient.  The  same 
principle  applies  in  the  case  of  an  equitable  assignor. 
Accordingly,  notice  to  Frederick  who  had  knowledge, 
was  not  siuffident  to  protect  equitable  incumbrancers. 

If  «the  executor  who  renounced  was  not  the 
proper  person  to  receive  notioe,  who  was  that  persou  ? 
There  came  into  existence  on  the  4th  of  March,  1903, 
a  legal  holder  of  the  fund,  in  the  person  of  Birs. 
Beedell.  In  the  interval  between  the  death  of  the 
testator  and  that  date  the  legal  ownersbip  was  some- 
where, but  it  was  not  in  any  person  who  was  in  fact 
served  with  notice.  On  the  4th  of  March,  1903,  she 
became  administratrix,  and  therefore,  the  person  to  be 
served. 

Substantially  that  determines  all  the  questions 
which  are  before  me.  But  I  proceed  to  notioe 
several  subsidiary  ai|^uments«  I  will  deal  first  With 
the  argument  which  was  advanced  on  behalf  of 
Joseph  Chapman.  It  was  said  that  the  order  in  whioh 
notioes  were  given  to  the  administratrix,  is  to  regulate 
the  priorities,  with  the  exception  that,  as  agamst  a 
person  who  gave  notioe  to  her  before  she  obtained 
administration,  an  incumbrancer  subsequent  in  point 
of  date  cannot,  by  giving  notice  to  the  administratrix, 
obtain  priority.  I  fail  to  see  th*t  that  proposition 
has  any  foundation.    There  were  dted  in  support  of 


it  Arden  v.  Arden,  Meux  v.  Bell,  and  Lloyd  v.  Banks. 
1  do  not  see  that  those  cases  have  any  bearing  upon 
the  point.  In  none  of  them  was  notioe  given  to  a 
person  who,  at  the  time  of  receiving  the  notice,  was 
not  a  trustee.  I  cannot  understand  how  notioe  to  a 
person  who  is  not  the  legal  holder  of  the  fund  csn 
have  any  effect. 

Then  on  behalf  of  John  Edwards,  whose  notice  was 
given  on  the  23rd  of  January,  1901,  to  the  solicitors 
who  acted  for  the  administratrix,  it  was  ararued  that, 
if  Mrs.  Beedell  heard  of  that  notioe  after  she  became 
administratrix,  it  would  be  good  notice  to  her  ;  and 
it  was  sugfl^ested  that  there  ought  to  be  an  inquiry  ai 
to  whether  she  did  or  did  not  hear  of  it*  I  ieai  to  see 
that  there  is  anything  in  the  point. 

Another  argument  for  which  there  is,  a^ain,  no 
foundation,  was  that  the  first  charge  whioh  was 
executed  after  the  death  of  the  testator,  and  of  which 
notice  was  given,  took  priority  over  all  the  others. 
The  last  contention  was  that  the  fund  did  not  actually 
reach  the  hands  of  the  administratrix  until  the  dth 
of  May  ;  and  that,  until  that  date,  notice  to  her  was 
ineffeotual.  Toe  argument  in  support  of  it  was  bated 
on  MtUual  Life  Aesurance  Society  v.  Langley,  and 
was  that  so  long  as  the  fund  was  in  lunaoy,  priority 
could  be  obtained,  if  at  all,  only  by  stop  orders.  In 
that  case  the  fund  in  court  was  in  Ohaucery,  and  the 
trusts  were  being  administered  by  a  Ohaucery  court. 
Under  those  ciroumstances  the  court  stands  in  the 
position  of  a  trustee.  Accordingly  it  was  there  held 
that  the  prioritiei  of  different  assignees  were  regulated 
by  the  dates  on  which  they  obtained  stop  orders. 
But  the  distinction  between  that  case  and  tho  one 
before  me  is  clear.  The  Oourt  of  Lunaoy  is  only  in 
the  position  of  a  custodian  of  property  ou  behalf  of  a 
person  who  is  unable  to  control  it.  When  he  dies 
there  is  no  basis  for  its  jurisdiction,  because  there  ii 
no  lunatic.  The  person  on  whom  the  lunatic's 
property  has  devolved  is,  for  all  purposes,  the  legal 
owner  of  the  fund.    That  argument,  therefore,  fails. 

The  result  is  that  I  arrive  at  the  conclusion  that  the 
priorities  of  the  incumbrancers  rank  according  to  tho 
dtktes  of  the  notices  whioh  were  given  to  Mrs.  Beedell 
after  administration  was  granted  to  her,  and  that  as 
between  the  incumbrancers  who  gave  notioe  on  the 
same  day  their  priorities  will  rank  according  to  the 
date  of  tiieir  charges.  I  wish  to  add  one  word  more. 
The  respondents  say  that,  if  my  interpretation  of  the 
law  is  correct,  it  will  be  very  difficult  for  equitable 
incumbrancers  to  protect  themselves.  The  same  con- 
dition of  affairs  was  apparent  in  the  army  commission 
clEMes.  It  was  necessary  for  the  incumbrancers  to  look 
out  for  the  appearance  of  the  gazette.  The  diffioulty 
was  often  provided  against  by  writing  a  letter  daily 
to  the  army  agents.  It  is  said  that  there  is  not  the 
same  faculty  for  ascertaining  where  and  to  whom 
letters  of  administration  have  been  granted  as  existed 
for  ascertaining  the  date  when  the  retirement  of  an 
officer  was  gazetted.  But  that  diffioulty  has  nothing 
to  do  with  the  law.  If  it  be  the  law,  as  I  hold^  it  is, 
that  an  equitable  incumbrancer  can  obtain  priority 
only  by  giving  notice  to  a  legal  holder,  it  may  be 
necessary,  as  in  the  old  days,  that  he  should  post  a 
letter  every  day. 

SoUoitors,  Brooks,  Jenkins,  &  Co, ;  Mellor  &  Co. ; 
Smiles  <fe  Co.,  for  Duignan  <fc  Elliot,  Walsall ;  G.  S. 
Warmington  &  Co. ;  Wondhouse  &  Davidson  ;  Hicks, 
Arnold,  &  Modey ;  A.  J.  Spreckley ;  Attenborough  & 
Son  ;  Marshall  &  Marshall 
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Chan.  nw.  I  j^^^^  i^ 

Joyce,  J*   f 

In  re  Willi  A  MS, 
HoLBEK  V,  Williams,  {a.) 

A  dm  iniitrtiUo  n —  l^da  mt)r^  Rtai    rep  resen  taiive  —  Fro- 
(s^  of  sale  of  r^al  estatt-^Land  Ttamftr  AcU  ^^^1 
(60  <fe  61  Ftot  c.  6o),  «fl*  1»  2,  Muh-^tcUon  3. 
The   Land    Tramfer   Ad,    1897,    fi«ri    no(   ^iv«   an 

ctclmiVifsCfairta;  a  ri^M  of  tdain^  uid  «/  the  proc^ds  of 

sak  of  the  inU^tnte^6  real  tstate/or  a  debt  doe  to  her  from 

the  intestate. 

Adjotira&d  suminoiis* 

Thvs  woa  a  creditor *e  action  for  the  adminiitration 
of  itQ  estate  of  Henry  Williamj,  wbo  died  iutestnte 
oa  ih-s  VMh  of  M*y,  1902. 

The  defendant,  Anu  William  s  waa  hii  widow  ST^d 
almitiistrstfii.    Thoeatat©  woa  luaolTent 

On  the  10  th  of  Mtitch,  IWd,  the  def^ndwit  took 
otit  thiH  saiBinons,  eiking  (1)  thitit  she  might  be  at 
liberty  to  complete  a  coo  tract  which  she  had  entereti 
into  for  the  aale  of  the  iiit^ete&te'e  rtal  estate  for  th« 
S4m  of  £1^000,  at  id  the  gooda  aad  chUteU  in  or  abc»iit 
trie  [^remi^es  f^jr  £B06  ;  (2)  that  it  might  bt*  de<jUred 
thmt  the  defenilant  was  entitled  out  of  tbe  earn  of 
£77  9s-  6d*,  or  ottier  the  bdlm^ce  in  her  h*nd8,  or  out 
of  the  reflpeutive  aums  of  £  1,000  and  £3U6  to  retain 
the  sum  of  £600  dae  to  her  fn>m  the  iiitetitate's  estiite 
with  inttreat  at  £4  ptr  c^nt.  in  priority  lo  th«  other 
credjtora  of  the  eatate. 

The  defendant  had  lent  her  huqband  thia  £600  in 
M^rch,  1901,  to  help  Mm  in  his  bnsineis. 

The  question  now  raised  was  whether  the  defendant 
waa  entitled  to  retain  this  Bum  again  at  ttie  proceeda 
of  hal&  of  the  real  estate.  It  wat  admittel  that  she 
had  such  right  agaiuat  the  personal  estate, 

ilughe»y  K.C  ^  and  IV*  Howiand  Jackson,  for  the 
defeod*iit.— Before  th*)  Laud  Trmnsfer  Aor,  1897,  was 
pasted  the  person  a  *l  reprrseutatiTe  was  vntid«d  t> 
rt'tttia  a  debt  due  to  him  out  of  the  *'  Ugal  as -eta," 
That  Act  tiuw  makes  thn  real  estate  l^ga!  uss-ts: 
Oafsun'ft  Real  Pr4>perty  Btatnt^-s,  p.  403,  The  real 
eat  ate,  so  far  as  the  right  of  retainer  is  cono«^med,  is 
in  the  a^fue  position  as  perisonal  estate.  The  defendao  t 
U  e IV titled  to  r«.^tain  in  respect  of  a  lorin  to  her 
besbind :  In  re  May^  Orauffard  y*  Ma  if,  33  W.  B.  765 , 
45  Cn.  D.  499*  Tne  prr^vijo  in  aeoUou  2  (3)  does  not 
affect  the  right  of  retainer*  For  the  wnoJe  of  the 
personal  estate  is  practically  gone,  and  the  real  estate 
oomes  to  be  applied  in  payment  of  debts* 

Younfftr,  K,C.f  and  P.  F*  Wh*^ekr,  for  the  plaiotiff* 
— ^The  right  of  retainer  is  not  extended  to  real  «at ate 
by  the  L-oid  Transfer  Act.  The  ri^^ht  has  been  al  ways 
looked  on  ai  an  anomalous  ftnd  iirijust  rights  and  is 
not  TO  be  extended  escept  by  very  express  language : 
Cromdcr  v.  SieimH,  29  W.  R.  331,  16  Oh,  D.  363  ;  In 
re  Jones,  Calver  v.  La^km,  31  W.  R.  249,  31  Cn.  B. 
440,  The  Land  Transfer  Act.  1897  ^  was  intended 
to  ^^establiJih  a  real  representative/*  and  made 
the  personal  represeytative  the  real  representa^ 
tive,  pnttiDg  additional  duties  upon  him,  but  the 
Act  has  not  altered  the  rule  »s  to  the  costs  of 
administer  log  estates  in  an  administration  action : 
In  rr.  Jonu,  Mlgood  V.  Kinderkf/,  60  W.  E,  215,  [1902] 
1  Gh.  92»  Nor  baa  it  altered  the  rule  as  to  rttwiu**!'. 
Onties  before  the  Act  show  the  Jimits  to  which  retainer 
must  be  confined:  Bain  v.  S<idler^  19  W.  E.  1077,  12 
Eq*  570  ;  In  re  lUiJge,  Batmiaon  v,  liUdgt^  153  W,  R. 
18,  27  On.  B.  478.  Section  2,  snb-sttction  3,  is 
conoluslve  against  this  claim. 

(aO  Reported  by  G.  W.  Msad,  Esq.,  Barrister-«t^ 
Law. 


ffaghfs,  K  0  ,  io  reply.— If  the  right  of  retainer  is 

anomalont,  a  gri^ater  anomaly  wotiid  ariie  if  this 
claim  is  not  aU.*Wfd,  as  the  admitii^tratrix  would  be 
placed  in  an  inferior  pcsiti'iT^'  to  the  other  creditors  : 
In  re  IlUdge^  Darndton  r*  Illidffe. 

Joyce,  J*— ^his  smnmrms  raises  an  imoortant  and 
interesting  question »     The  first  part    of    the    Land 
Transfer   Act,    1897,    entitle   *•  Estabiiabment    ol    a 
Esal  RepresentatiTe,'*  vests  the  real  estate  of  a  deceased 
person  in  his  personal  representative  as  thereby  pro- 
vided.   The  present  case  is  one  of  an  ad  minis  tratrii. 
The  deceased  being  indebted  to  her*  it  is  contended 
on  her  behalf  that  she  ia  entitled  to  retain  oat  of  the 
proceeds  of  sale  of  real  estate  belonging  to  the  iiitoi^ 
rate  a  sufi&d^nt  stim  to  pay  the  debt  which  is  dna  to 
her,  in  preference  to  the  other  creditors.    Th^t  £■  a 
somewhat  startling  proposition,  bearing  in  mind  what 
has  been  naid  by  various  j  udgei,  and  in  particular  by 
Halini.  V.C„  in  the  case  of   Orowder  v.  StewaH,  tipmj 
the  subject    of    retainer — viz.,   that  **the  ri^ht    oil 
retainer  is  a  relic  of  old  law  not  founded  on  jnntioet  j 
aud  working  the  gr^atf^Bt  possible  injustice/*     Tb6t«^ 
ia  no  don^^t  about  the  trcth  of  that.     But  I  biikva  to 
consider  the  ttrms  of  the  Land  Transfer  Aci^,  and  if 
their  neo©iSary  *-ffeflt  is  to  leive  to  the  personal  repre- 
seritative  this  extendpd  ri^ht  of  retainer,  she  mtwt 
have  it.     *rhe  object  of  the  first  part  of  the  Act  waato 
estabhah  a  real  repres'^ntattve,  aud  l  can  find  notbiiig 
ei press  in  the  title  or  any  part  of  the  statute  to  (ha 
effect  that  there  is  to  be  an  exteosion  or  alteration  ol 
the  rights  of  mi  executor  or  administrator  with  reler-^ 
enee  to  retiiioer.     It  appears  t^  me  that  the  very  part 
that  is  relevant  was,  speakiug  generally,  to  simpUfy 
and  improve  the  machinery  for  the  administration  of 
real   atiets    without   alteriug    in    any   maoner   the 
nltjmate  rights  of  the  persons  bene  filially  intereated 
in  the  ptooeeda  of  such  aesets*     I  «^ee  with  what  was 
said  by  Kay,  J*,  in  In  re  Jones,  Caiver  v.  Ij<t3ion — vte-, 
that  **  the  right  of  retainer,  &\  it  pr*iduce<  ineqaaltty, 
ia  Dev«r  ai<sis^erl/^  and  I  do  not  think  tb%t  a  stain ta 
the  object  of  which  is  to  estabd^h  a  renl  r#prMeatar 
tive  by  vesting  the  real  estate  of  the  deceaSHd  petaon 
lo  the  peraonal  represeutative  should  be  construed  U> 
give  inuidentally  to  such  representative  a  new  right 
of  ret-iioer  or  priority ,  unless  I  am  compwlled  so  to 
determine.     Now,  am  1  c  impelled  to  hold  that  tha 
extended  right  of  retainer    claimed  in   the  ptMaut 
ca^G  has  been  cotif erred  by  the  first  part  of  tHo  Land 
Transfer  Acn  ?    I  think  not.     For  it  appe*rs  to  me. 
after  some  consideration,  that  there  is  a  comprehen- 
sive oveniditjg  proviso  at  the  end  of  aection  '2  (3)  j 
which  prevents  the  right  of  retainer  contended 
bf*iug  claimed  aucceisfully.     [His  lordship  remd  i 
sub- section^  and  continued  :]     Now,  that  ^ 
omitting  immaterial  w  Td*,  pf ovidee  that  nottiia^  fft] 
the  Act  contained  th^  alter  or  af  ect  the  order  : 
which  real  aseeta  are  no*  applicable  m  or  to« 
the  payment  of  dfbts.     By  real  »weta  I  ui»d« 
the  several  kinds    of    real   assets— f.^.   real 
bi^Lmging  to  the  deceased  and  real  estate  appolctrd 
under  a  general  power,  and  there  are  other  diffitf- 
enoes  and  diitinctions*     Ard  by  debts  I  nndervtaod 
the  different  sfieoies  of  debta,  a^  for  instance,  Mitf 
due  to   the    Grown   or  other  preferential  liabttiliM 
and  debts  doe  to  the  legal  per%pnal  repreadDtalivai 
and  other  persons  respectively.    To  introdnoe  m  wu» 
right  of  retatoer  or  priority  in  favour  of  the  EMraooat 
reprf  sentfttive   as    agaioat  real  assets   would,  ia  mf 
opinion,    be  to  alter  or  at  least  afifect  the  ord  "  ^ 
whioh  real  aaaets  were  previous  to  the  atstnte  a| 
able  in  or  towards   the  payment  of  debta.     T1 
fore  upon  this  short  ground,  though  there  are  other 
argumtctf  against  the  cot^tention  of  the  adminiftra* 
trix  well  worthy  of  ooq  alder atloxi  if  &Md  b«,  I  bold 
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that  8he  it  not  entitled  to  any  sooh  right  of  retainer 
as  olaitned  against  real  assets. 

8  >licitors,  Jackion  &  Jackaon,  for  Heath  &  Eckersall, 
Cheltenham;  Badham  <k  Comin$f  ior  Brookes  (b  Bad- 
ham,  Tewkesbury. 


Prob.  Div.  &  Adm.  Div.  }  ^^      „ 

Admiralty.  f  ^^^-  2« 

**  Thb  Duo  d'Aumale."  (a.) 

Ship—Salvage^  Tug  in  tow^Righta  of  innocent  parties, 

A  tow  tvas  brought  into  distress  by  the  negligence  of 
the  master  of  her  tug,  and  the  tug  thereupon  salved  her. 

The  Court  held  that  nobody  connected  with  the  tug 
could  daim  as  salvors. 

Action. 

This  was  an  action  for  salvage  nnder  the  following 
circumstances : 

The  plainti£p6  were  the  owners,  master,  and  crew 
of  the  tug  Challenge,  belonging  to  the  EUiott  Steam 
Tog  Go.,  and  the  defendants  were  the  Oompagnie 
Maritime  Francaise,  who  were  the  owners  of  the 
barque  The  Due  lyAumale. 

Tne  material  facts  were  brieflf  as  follows :  On  the 
21st  of  June,  1903,  The  Due  D*Aumale  left  the  MUlwall 
Docks,  London,  in  tow  of  The  Challenge,  bound  for 
Cherbourg. 

On  the  following  day,  when  off  Dungeneis,  duriog 
a  dense  fog  The  Due  D^Aumale  was  run  into  by  the 
steamship  Camrose,  but  the  tug  and  tow  w«)re  alone 
to  blame.  The  Challenge  then  iowed  The  Due  D*Aumale 
to  Calais,  and  in  respect  of  that  serrloe  claimed 
salvage. 

The  defendants  contended  that  Inasmuch  as  the 
defendants  were  wrougdoers  they  were  not  entitled  to 
profit  by  their  wrongdoing,  but  the  question  was 
raised  whether  the  innocent  members  of  the  crew  of 
The  Challenge  were  or  were  not  entitled  to  an  award, 
it  beiog  adoiitted  on  both  sides  that  the  master  of  the 
tn^  was  himielf  alone  to  blame. 

AspinaU,  K.C.,  and  Nelson,  for  the  plaintiflfo,  cited 
The  Sappho,  L.  R.  3  P.  C.  690;  The  August  Karff, 
ri903J  P.  166,  61  W.  B.  Dig.  153 ;  The  Ripon  City, 
[1897]  P.  226,  46  W.  B.  Dig.  163  ;  The  Five  Steel 
Barges,  16  P.  D.  142,  38  W.  E.  Dig.  192;  The 
Romance,  [1901]  P.  15,  49  W.  B.  Dig.  167;  The 
Devonian,  49  W.  B.  665,  [1901]  P.  221;  and  The 
Glengaber,  3  A.  &  E.  534. 

Carver,  K,C,,  and  Noad,  for  the  defendants,  cited 
Th€  Minnehaha,  15  Moo.  P.  C.  133 ;  The  Cargo  Ex 
Capella,  1  A.  ft  E.  356 ;  and  The  Robert  Dixon,  28 
W.  B.  716,  6  P.  D.  54. 

Babnss,  J.,  in  giving  judgment,  said:  In  this  caie 
the  BUiott  Steam  Tug  Co.,  and  others,  the  owners, 
master,  and  crew  of  the  steam  tug  Challenge,  are 
seeking  to  recover  salvage  for  services  rendered  to 
T?ie  Due  d^Aumale,  her  cargo  and  freight.  It  was 
admitted  also  that  what  was  decided  in  the  previous 
case  which  I  heard— the  suit  between  The  Camrose 
aod  The  Challenge  and  The  Due  d'^Mwiofe— namely, 
that  the  collision  which  took  place  was  caused  by  the 
negligence  both  of  The  Challenge  and  of  The  Due 
d'Aumale,  and  that  the  negligence  on  The  Challenge 
was  that  of  her  master.  That  das  been  admitted  in 
the  present  case,  so  that  the  facti  are  not  in  dispute. 
They  give  rise  to  certain  questions  of  law.  The 
Challenge  and  The  Due  d^Aumale  were  somewhat  to 
the  west  of  Dongeness  when  the  collision  took  place, 

(a.)  Beported  by  Ovmnnc  Hall,  Esq.,  Barrister- 
at -Law. 


and  after  the  collision  The  Challenge  towed  The  Due 
d^Aumale  to  Calais.    The  services  for  which  salvage 
is  daimed  consisted  in  what  was  done  subsequent  to 
the  collision  and  up  to  the  time  when  the  vessel  was 
left  at  Calais.   It  is  said,  first  of  all,  that  the  plaintiffs, 
the  owners,  master,  and  crew  of  The  Challenge,  can 
recover  no  salvage  remuneration  at  all,  because  the 
collision  and  what  happened  afterwards,  and  as  a 
consequence  of  it,  were  due  to  the  negligence  which 
I  have  referred  to  on  board  The  Due  dAumale  and 
on  board  the  tug.     I  deal  for  a  moment  with  the 
general  question,  because  a  second  question  has  been 
discussed — namely,  whether  anybody  out  of  the  crew 
or  the  owners  of  ^e  tug — anybody  other  than  the 
person  who  was  the  actual    negligent  person — can 
recover  salvage.     The  first  point  appears  to  me  to 
depend  upon  the  decisions  and  principles  which  have 
guided  this  court  in  arriving  at  its  judgments  on  the 
subject  of  salvage  services.    There  is  only  one  matter 
to   refer  to  further  before  dealing  with  this    case. 
Counsel  for  the  plaintiffs  relied  on  the  towage  con- 
tract which   was  entered  into  between  the  owners 
of  The  Due  (TAumale  and  the  Elliott  Steam  Tug  Co. 
under  which  The  Due  d^Aumale  waste  be  towed  from 
London  to  Cherbourg.    There  are  conditions  on  tiie 
back  of  it  which  he  said  affected  the  present  case. 
Those  conditioos  are  very  long.     I  have  read  them 
carefully,  and  I  take  the   view  presented  by  the 
defendants'  counsel  in  connection  with  the  exceptions 
referred  to,  that  they  really  are   exceptions  which 
excuse  the  owners  from  liability,  but  do  not  affect 
this  present  question  of  salvage  services.      What  is 
the  general  position  in  dealing  with  the  case  of  tug 
and  tow  where   what  has  happened  is  due  to  the 
negligence  both  of  the  tug  and  of  the  tow  P     The 
question  has  been  *  discussed  in  one  or  two  cases, 
amongst  others  in  The  Minnehaha,  15  Moo.  P.  C. 
133,  iu  which  that   well-known    judgment,  which 
is  set  out  in  so  many  subsequent  cases,  and  in  the 
text-books,  is  to  be  found.    There  is  one  passage  in  it 
which  is  of  importance,  viz. :  *<  If  the  danger  from 
which  the  ship  has  been  rescued  is  attributai^e  to  the 
fault  of  the  tug ;  if  the  tug,  whether  by  wilful  mis- 
conduct, or  by  negligence,  or  by  the  want  of  that 
reasonable  skill  or  equipments  which  are  implied  in 
the  towage  contract,  has  occasioned  or  materially 
contributed  to  the  danger,  we  can  have  no  hesitation 
in  statin^f  our  opinion  that  she  can  have  no  claim  to 
salvage."    It  has  been  said  that  such  observations  do 
not  apply  where  both  tug  and  tow  are  negligent,  but 
in  my  judgment  that  cannot  be  said  of  such  a  case  as 
The  Altair,  decided  by  myself  and  reported  in  [1897] 
P.  105.     There  a  tug  was  held  responsible  for  the 
direction  of  the  course,  and,  having  been  found  negli- 
gent in  respect  of  it  and  in  not  takiug  soundings,  her 
claim  for  salvage  was  dismissed.    There  was  in  that 
case  a  counterclaim  by  the  defendants.  It  was  also  dis- 
missed, because  their  master  was  held  guilty  of  con- 
tributory negligence  in  allowing  the  tug  to  run  on 
instead  of  ordering  her  to  haul  off  when  approaching 
a  difficult  port  in  foggy  weather.  There  was  negligence 
of  both  tug  and  tow,  and  both  daim  and  couoterclaim 
were  dismissed.  The  Robert  Dixon,  5  P.  D.  64,  has  been 
cited  to  me,  but  I  do  not  think  there  was  any  point  of 
negligence  on  the  part  of  both  tug  and  tow.    But  one 
pMTt  of  the  judgment  of  the  late  Lord  Esher,  then 
Brett,  L.J.,    is   very  important,    where   he    says: 
**  The  plaintiffs,  beiug  under  a  to  wage  contract,  bring 
this  action,  in  which  they  assert  that  the  towage 
service  was  altered  into  salvage;  and  it  seems  to 
me  that  the  plaintiffs  are  in  this  position,  that  it  lies 
on  them  to  show  that  the  change  occurred  without 
any  want  of  skill  on  their  part,  but  by  mere  accident 
over  which  they  had  nocontrol .  The  burden  of  proof  on 
both  the  affirmative  and  the  negative  issne  is  on  the 
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plauiti&— tfaftt  fi,  bith  ibat  there  was  »ti  inevitable 
accident  beyond  tbeir  Ci^ntral  and  tti^t  thej  iho  y^^il 
no  want  of  ikilh"  It  appeAra  to  me,  apart  ffnm  the 
qaettioQ  of  iodividiuili,  with  whioh  I  will  deal  in  a 
mom^ntf  that  where  th(<reit  an  occitrrefiqa^I  will  not 
use  the  word  aooident — whioh  reqairee  ie^ vices  of  a 
aalvaga  nature,  and  that  oocurrenee  hat  originated  in 
the  negligence  of  hohh  tug  and  tow,  the  tug 
ciannot  daiui  any  salTige  f<jr  netdo^s  af^erwatdi 
rend*^red  in  extricatinic  the  ihip  from  the  diffiimltf  in 
whieb  fthe  haa  been  nlaeed  bj  ih'it  joint  n*'glig^iice. 
The  next  point  which  has  been  taken  is  thsi  at  any 
rate  thoie  perioos  oa  the  tug  who  were  not  negligent, 
and  even  her  ovmerS}  becanie  tbey  were  not  negli- 
gent properly,  oan  recovor  for  aalvage  servioss. 
C  iumel  tat  the  plaintiff  argued  for  the  crew,  other 
than  the  maater^  on  thii  pointy  and  for  the  owners. 
A?  far  as  tbe  owneri  ar*!  ooncamBd,  it  aeeatLi  to  me 
that  thia  p;>iiit  depeoda  partly  upon  thia  confnct 
whicih  he  referred  to  and  which  to  my  mind  does  not 
affect  the  question  of  aalvage  at  all ;  and  th«t  they 
rettily  atand  or  fall  by  the  iiegligeut:e  of  their  m^iater, 
and  oannot  rf* cover,  for  the  rpaaons  I  have  alr^^j 
given  r  for  aalvitge  »erviae9«  I  do  not  think  it  true 
in  thia  ca^e  to  any,  as  b@  contended,  thiit  the  tug  was 
nnder  no  oMigatiou  whatever  afterward!  to  do  any- 
tbiDg  for  the  ahtp.  It  aenms  to  m^  not  c«rryiug 
out  the  principlea  to  be  found  in  The  Minnehmha  in 
that  part  of  the  judgment  aet  o^t  at  the 
top  of  p,  154.  I  cannot  regard  the  tug, 
vx  a  oaie  of  this  kind,  as  released  from  all  duty 
townrda  the  tow.  It  seema  to  me  ihat  after  th<^ 
aoaident  happpned  she  was  not  relieved  from  all 
oblination  toward  the  p-hip,  but  that  if  aalvage 
aervtcps  were  peTf4irmed  in  getting  the  ship  out  of 
the  difficulty,  there  would  b#>^  to  ^*e  the  iaiygaj»ge  of 
the  Privy  0»nncil  in  The  Minnehaha,  "aervicetif  a 
differmt  clata  and  beaming  a  higher  rute  of  payment,'* 
and  it  would  be  '*  held  to  be  implied  in  the  coatr*ct 
that  the  tng*^  sbouM  b^  ''  paui  at  such  higher  rate/* 
But  in  thia  ca«  th»re  would  be  no  payment  for 
reaaona  I  have  already  given,  because  there  was 
nef^ligenoe  on  the  part  of  the  maater  contributing  to 
the  situation  fram  which  the  ahip  had  to  be  relieved. 
80  I  cannot  accept  the  view  thut  the  tug  was  under 
no  obligation  whatever  to  the  tow,  as  contended  fur 
by  the  plainti^a'  counsel.  A  good  deal  seems  to  me 
to  follow  from  that,  because  I  have  no  doubt 
whatever,  for  the  reaacni  I  have  given,  that  the 
tug  owner  and  the  master  cannot  recover  in  thit  case, 
because  of  the  neglige uce  of  the  master.  But  t^a 
contention  further  ia  that  the  crew  at  any  rate  can 
rooover — those,  I  mean,  who  are  not  responsible  for 
this  disaster »  Bo  far  as  I  know  it  is  the  fir*t 
time  this  point  bar  been  raise lii  so  as  to  andeavoar 
to  separate  the  crew  from  the  master  or  the 
negligent  peraon  in  a  case  of  this  kind  of  tug  and 
tow.  Thi^re  has  been  one  or  two  ca^es  which  h*^Q 
practicmlly  no  bearing,  to  my  mind  upon  thin 
particuUr  qm-^aton.  Tbere  is  fir«t  of  all  The  Sappho 
Lt  R.  3  P.  G.  690t  wh»-rtt  services  wtr**  perf<jrmHd  ^o 
ships  helonging  to  the  same  owner,  and  th**  master  and 
crew  were  held  entitled  to  salvage.  There  is  aleio  the 
case  of  The  Gtmt/absr^  h,  B,  3  A.  &  K  534,  where  by 
the  improper  navigiitiou  of  a  ate  am  tug  a  vessel  at 
anchor  wa^  sent  adrift  and  placed  in  jeopardy. 
Another  ataam  tug,  The  FF* ,  rendered  assistance  to  the 
driffing  vessel,  and  it  was  held  that  the  ownera  of 
The  IV.  were  eo  tit  led  to  an  award,  although  some  of 
them  were  alao  owners  of  the  vessel  which  oocasioned 
the  mischief.  Sir  B«  Phillimorer  in  giving  judgment 
in  that  case,  said  t  **  With  regard  to  The  Warrwr^  it 
has  h«eu  contended  ihat  that  vessel  is  not  entitled  to 
be  oomiderid  as  a  ialvor»  became  it  appearod  in 
I  that  lome  of  her  owncrji  were  also  owneri  of 


The  Black  Prince.  This  objeotton,  if  aUoived  to  pre- 
V'fcil,  could  not  affect  the  daim  of  the  crew,  nor  oould 
it  affeot  tho<ie  owners  of  Tht  Wfirrmr  who  are  not 
owuffs  of  The  Black  Prin^e^  and  in  my  opinion  it 
cmnot  be  sustained.  I  know  of  no  authority  for 
the  propositi' >n  that  a  vessel  wholly  unco nnec ted  with 
the  act  of  mischief  is  diseutitled  to  salv^^e  rewsrd 
siiDply  because  she  oeLmgs  to  th*)  same  owners  as  the 
V easel  that  has  done  the  uiis^hief.  I  ahall  therefore 
hfild  that  The  Warrior  is  entitled  to  aalvaga  reward/' 
That  judgment:,  in  the  p^rt  which  I  have  re^d, 
sho  »ed  the  difference  between  tha  claim  of  the  cr«w 
and  the  claim  of  those  owners  who  were  not  ownera 
of  The  Bla<^  Prince,  and  he  allowed  the  wh'>le  clftim 
^-at  I'^st,  he  allowed,  as  I  understand,  aaivage  f^r 
ail.  But  that  ease  difftjri  from  the  vi^w  expressed  by 
Butt,  J.,  in  TU  Gkn/rain,  33  W.  R.  826,  10  F.  D.  103» 
where  it  was  held  that  the  master  and  crew  were  etitillil 
to  aaivage*  TCe  head-note  to  that  case  ii  as  fallowi: 
* '  A  steamihip,  laden  with  cargo,  became  disabled  at 
sea  in  couseqience  of  the  breaking  of  her  crank  th&ft 
Suc^  breaka^^  was  caused  by  a  latent  defeat  in  Cba 
shaft,  ariftiug  from  a  Jiaw  in  the  weldings  which  it 
was  iaiposaihle  to  diso3ver.  H«jr  cargo  was  ahippei 
under  bills  of  lading  which  contained  among  the 
exci^pted  perils r  *  all  aod  every  the  dangeri  and 
accidents  of  the  seas  and  of  navigation  of  whataoever 
nature  or  kind.'  Another  vessel  belonging  to  thm 
same  owut'rs  towed  the  disabled  vessel  lo  a  place  ol 
safety.  In  an  action  of  sal?age  brought  by  tMm 
own^frs,  master  and  crew  of  the  salving  vaseel  agaloiA 
tie  ownera  of  carg>>  on  the  salved  ship:  H*trip  Unat 
the  master  and  crew  were  enfitleii  to  tUvag^,  hot 
that  ihe  owners  were  not,  for  that  iher«  waa  si 
implied  warranty  by  them  that  the  vessel  wia  ioa- 
worjhy  at  the  beginnmg  of  the  voyage.**  He  awarded 
salvage  to  one  owner  who  waa  not  owner  of  Cba  illlo 
under  o^n tracts  and  he  awarded  some  to  the  BiMler 
and  officers  of  the  crejv  of  the  other  ship— ths 
independent  sbip»  I  can  undt^rstand  quite  well  that 
where  the  vessel  which  renders  saUagvi  pervic^f  it 
entirely  uu connected  with  the  ship  that  ia  salved,, 
tbose  persons,  like  the  master  and  crew  or  ownersT 
who  are  in  no  vay  owners  of  the  ship  that  is  salved, 
or  under  no  liability  to  persons  on  board  that  ihi^^I 
can  quite  understand  rhat  those  independent  peraooi 
can  recover  salvage  without  any  diff&ctilty  in  the  wa? 
of  it.  But  I  do  not  think  that  appUes  to  the  c«aa  of  a 
tug  and  her  tow.  I  cannot  help  thinkif  ig  one  must 
consider  a  little  npon  what  principle  the  court  pro- 
fjeeds  in  awardin  g  salvage.  The  court  is  guided— I  am 
apf'aking  gf^n^rally  and  without  tbat  mmntecanaiderft- 
tiou  which  I  sh^vuld  give  if  t  were  writing  my  judgment 
— by  due  regard  to  the  benefit  conferred,  camtiiued  with 
regard  to  tbe  general  iuteresta  of  ships  and  oommero* : 
I  mean  the  policy  of  what  is  to  be  done  i^rime^  iot* 
c  msideratiou  as  well  a^  the  m*^re  benefit  reoeivad*  l^ 
i^eems  to  me  than  bo^h  aa  a  piiaciple  and  a  m.at|«r  of 
good  poll  ly  it  would  not  be  da^trablii  to  etioauragv  la 
crew  to  recovHras^Uag^rffWArdiuiUcb  oases  of  tsi^attd 
to  w  wher««  their  master  has  been  one  of  thn  cattsetdlht 
disaster  frorn  whioh  the  ship  to  which  aalva^  ij  rnos 
has  beeu  r.iudered  was  rescued.  There  is  a  oaie wlmiii 
supports  that  view — the  case  of  The  Cargo  ex  C^ftHa 
I  L.  E.  A.  &  E.  3a6.  tn  that  c»se  Be.  Liubii^ 
ton  said :  **  In  my  miud  the  principle  is  thu,  tbat  msi 
man  can  profit  by  his  own  wrong,  ,  •  .  ThamU 
would  bar  any  claim  for  aervic^s  renderad  Uf  tba 
other  ship  wmoh  was  co* delinquent  in  tha  ooUafioa ; 
bu!  the  present  claim,  it  is  to  be  observed,  isademctiid 
for  aaivage  againat  the  cargo,  the  owners  of  which 
ware  perfectly  innocent"  That,  ther«fcr«,  wii  t 
claim  by  the  master  and  craw  of  one  of  Uu  cwillidint 
vetstls.  In  the  case  of  The  Olm/ruint  t&  wbaoh  1 
haTa  referred,  the  people  of  the  iilfing  fWMt  hid 
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nothing  whttterer  to  do  with  the  aoddent  that 
.  happened  to  the  nlTed  TeweL  In  the  oase  of  The 
OUngaber^  the  steam  tog  whiohoame  up  and  rendered 
aaeistanoe  had  nothing  to  do  with  the  aooident  whioh 
originally  brought  aboat  the  diffioolty;  and  it  is 
»  remsrkable  faot,  I  think,  that  no  oase  had  been 
cited  to  me  in  whioh  any  similiar  soggestion  has 
been  made  of  the  orew  in  a  towage  oase  reooyering 
salvage  where  the  master  and  owners  oonld  not. 
The  point  must  have  arisen.  It  was  capable  of 
being  made  in  The  Oargo  ex  OapeUa.  It  was  capable 
of  Mng  made  in  The  Altair^  aod  in  other  cases.  But 
it  has  never  been  snggested,  and  it  seems  to  me  that 
it  may  be  that  the  right  view  to  take  is  this,  that  the 
tog  owners  are  not  reuered  entirely  from  their  contract 
by  iHiat  has  happened,  and  when  they  proceed  to 
render  senrices  afterwards  they  are  extricating  them- 
selves and  their  ship  from  a  dUfficnlty  in  whSsh  both 
are  placed  by  joint  negligence.  In  this  case  what  the 
toff  did  was,  in  Une  weather,  to  tow  this  ship  to 
(Uais.  The  owners  and  master  could  not  recover, 
and  the  crew  did  nothing  more  than  their  ordinary 
duties  on  the  tag,  without  any  risk,  that  I  can  see. 
They  do  nothing  more  than,  it  seems  to  me,  their 
osdinary  daties  towards  their  owners  and  master.  It 
may  very  well  be  that  there  might  be  a  case  of  joint 
negligence  prodadog  a  disaster  to  a  tow,  where  a 
man  might  be  pat  on  board  the  tag,  or  required  to 
perform  services  entirely  oatside  the  ordinary  duties 
of  tag  and  tow.  When  such  a  case  arises  it  can  be 
dealt  with.  But  this  case,  I  think,  can  bedealt  with 
on  that  argument  alone  iHth  which  I  have  already 
dealt.  It  seems  to  me  it  would  be  bad  policy  to 
encoura^  sailors,  as  it  were,  to  hope  and  expect 
that  their  master  might  get  the  ship  he  was  towing 
into  danger,  so  that  they  would  nave  to  rend^ 
services  tor  which  they  could  recover.  I  think  that 
would  be  introducing  something  extremely  novel 
into  this  court,  and  what  seems  to  me  to  be  a 
dangerous  kind  of  policy.  On  the  whole,  although 
this  matter  has  been  very  fully  discussed,  and  I 
have  given  judgment  without  reserving  it,  it  seems 
to  me  that  I  am  right  in  holding  that  no  salvage 
award  can  be  recovered  in  this  case  by  anybody 
connected  with  the  tug.  One  word  more.  I  only 
wish  to  refer  to  the  cases  of  The  Bemina  and 
MUbwm  V.  The  Jamaica  Fruit  (h.  They  appear  to 
me  to  have  nothing  whatever  to  do  with  the  present 
case.  My  jud^ent  therefore'  must  be  that  the 
suit  of  the  plamtiff  is  dismissed.  I  think,  in  the 
circumstances  under  which  the  case  has  come  before 
the  court— ttiey  are  peculiar— the  proper  order  is 
that  each  should  pay  Uieir  own  costs. 

Bolidtors  for  the  plaintiffi ,  LcwUee  <b  Co. 

fioUdtors  for  the  defendants.  Crump  A  8on$, 


Dec.  16. 


F^rom  0.  A.  I 
(Bngland).  | 

Wassfhu)  Oobporation  v.  Oookx  aitd 
Othxbs.  (a.) 
Loeal  govemment^Stred-^Faving  eoopen$e$^Deei$ion  of 
juetifee  that  ttrett  i$  a  highway  repairable  by  the 
ivJidbitante  at  large^'Ren  jodioata — Wakefield  Cor- 
wraiion  Act,  1887  (fiO  dt  6i  Vict,  c  laxm.),  m  29,  30, 
^l— PHvote  Birett  Warke  Act,  1892  (66  A  66  Viet,  c 
67),  ••.  6,  7,  8. 


(a.)  Beported  by  0.  H.  Gbatton,  Bsq.,  Barrister- 
at-Law. 


Upon  an  oljedion  by  the  owners  of  premieee  in  a 
street  to  a  scheme  for  certain  private  street  works  which 
the  local  autJiority  proposed  to  execute  under  a  local  Act 
{which  contained  provisions  identical  with  sections  6,  7, 
and  8  of  the  Frivate  Street  Works  Act,  1892).  thejuetices 
decided  that  tJie  street  was  a  highway  repairable  by  the 
inhdbitanls  at  large,  and  uphdd  the  objection.  Sabsc' 
quenUy  the  local  authority  proposed  to  execute  private 
street  works  in  the  street  under  a  different  scheme. 

Held,  upon  objedlon  taken  by  the  owners  of  premises 
in  the  street,  that  the  matter  was  res  judicata,  ^  reason 
of  the  former  determination  of  the  justices. 

Bf  g.  V.  Hutchins,  29  W.  B.  724,  6  Q.  B.  D.  300, 
distinguished. 

Decisum  of  the  Court  of  Appeal  (51  W.  B.  305, 
[1903]  1  K.  B.  417)  affirmed. 

Appeal  from  an  order  of  the  Oourt  of  Appeal 
(Yaughan  Williams,  Sturliog,  and  Mathew,  L.JJ.) 
(51  W.  B.  305.  [1903]  1  K.  B.  417),  reversing  a  judg- 
ment of  the  Divisional  Oourt  (60  W.  B.  254,  [1902] 
1  K.  B.  188). 

The  special  case  is  set  out  at  some  length  in  the 
court  below.    Shortly  the  faots  are  as  follows : 

The  Goieral  Works  Committee  of  the  Corporation 
of  Wakefield  passed  a  resolutiou  in  Kovembw,  1900, 
in  pursuance  of  section  29  of  theirprivate  Act,  1887 
(sections  29,  30,  and  31  of  the  Wakefield  Act  are 
identio«l  with  sections  6,  7,  and  8  of  the  Private 
Street  Works  Act.  1892),  that  the  coriK>ration  should 
do  certain  sewering,  flagging,  &c.,  in  the  private 
street  known  as  Sludge-laiie.  Tiiis  resolution  was 
confirmed,  and  at  a  subsequent  meeting  of  the 
corporation  the  provisional  apportionment  of  expenses 
was  approved,  and  copies  served  on  the  owners  of  the 
premises  as  required  by  the  Act.  Several  of  the 
owners  of  these  adjoining  premises  duly  objected  that 
Sludge-lane  was  a  highway  repairable  by  the  in- 
habitants at  large.  Upon  the  application  of  the 
corporation,  ^ter  the  expiration  ox  the  time  for 
sending  in  objections  the  justicss  appointed  a  time 
for  hearing  objections,  and  upon  the  hearing  it  was 
contended  that  the  matter  was  res  judicata  by  reason 
of  a  former  decision  of  the  justices  in  1898,  that 
Sludge-lane  was  repairable  by  the  inhabitants  at 
lam,  and  the  justices  took  this  view  and  so  held. 

The  Court  of  Appeal  considered  the  matter  was  res 
judicata. 

C.  A.  BusseU,  K.C,  and  W.  Senior,  for  the  appel- 
lants.— ^The  decision  of  the  magistrates  no  more 
concludes  tiie  matter  in  the  present  case  than  it  did 
in  Beg.  v.  Hutchins,  29  W.  B.  724,  6  a  B.  D.  300. 
The  Wakefield  Act  does  not  make  the  ihiding  of  the 
magistrates  final,  and  that  finding  is  not  a  judgment 
in  rem. 

Danckwerts,  K.C.,  and  Oompston,  for  the  respondents. 
—The  deoinon  of  the  magistrates  in  1898  is  con- 
clusive. The  oase  of  Bea.  v.  Hutchins  does  not  arady. 
In  1898  the  lustioes  determined  the  status  of  this 
street  A  decision  on  status  is  a  judgment  in  rem. 
The  case  comes  within  the  definition  of  status  given  in 
the  first  edition  of  Smith's  Leading  Cases,  p.  439, 
and  left  unchanffcd  bv  a  long  suooeision  of  editors. 

They  also  relBrred  to  B^.  v.  Hartington  Middle 
Quarter,  3  W.  B.  285, 4  B.  ft  B.  780;  Beg.  v.  Haughton, 
1  W.  B.  164, 1  B.  ft  B.  501;  and  Beg.  v.  Blahemare,  2 
Den.  0.  0.  410. 

W.  Senior  replied. 

The  Barl  of  Halsbttry,  L.C.— Althoagh  I  do  not 
deny  the  local  importance  of  this  oase,  and  indeed  the 
importance  of  it  iceneraily,  it  seemi  to  me  that  it  lies 
within  a  comparatively  sbort  compass.  I  think  that 
the  matter  becomes  dear  if  we  look  at  the  correspond- 
ing section  of  the  Public  Health  Act,  1875,  s,  150, 
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And  obierve  wbnt  hoi  been  tbo  queBtion  in  doubt  in 

Homt)  of  the  caaea  under  that  Ao*,  and  then  o^uipare 
it  with  the  looid  Act  with  wbioh  your  lord^hipB  are 
dealing  here. 

In  ibe  PubUo  Health  Act  the  mode  in  which  the 
matter  k  deal(  with  it  thk :  **  All  atraeta  being  or 
whitih  at  anytime  become  highways  repairable  by  the 
inhabitanti  at  ittr^a/*  are  by  s^Hition  149  giTen  to  the 
jariiilic'ion  of  the  urban  authority.  Tbeo  lection  150 
gireathe  urbaQ  aathority  jartjidietion  in  certain  caaei 
over  '^  any  atreet  within  aoy  urban  di'ttriot  (not  being 
a  hi||h  way  repairable  by  the  iuKubit^ntd  at  large)/'  The 
urban  authority  ii  empowered  to  give  notice  to  the 
ownera  of  property  iu  a  private  atreet  which  requires 
tbeoQ  to  flag,  chauDeIr  andso  fortb,  to  ded  with  the  par- 
ticular place  which  is  under  fcbetr  aathoricy  by  reason 
of  aection  150,  and  if  the  owner  does  not  do  what  he 
ia  ordered  to  do  by  the  urban  authority  they 
oan  do  it  themselvea:  wherenpon  the  magiib-atea 
are  empowered  to  enforce  by  a  proper  order  the 
paymnnt  of  those  eKpeuat^a.  In  E^g.  y^.  Stdckins  wbat 
happened  wai  thia:  The  magiatratea  before  whom 
the  qtieatioa  came  aa  to  whether  or  not  a  certain  aum 
of  money  (£400  odd)  had  been  incurred,  thought 
proper  to  enter  ioto  the  queition  of  whether  or  not 
it  was  properly  proved  that  this  waa  not  a  public 
atreet,  but  a  private  road  witbiu  section  150>  I  have 
looked  to  find  aome  joiisdiction  given  to  the  magis- 
trates to  enter  into  that  quefltioa,  and  I  can  tind 
none,  Tbe  only  thing  which  I  can  suppose  ii  that  it 
waa  arf^nod  that,  iuaamtiGh  aa  thia  power  given  under 
aection  150  dependa  upon  the  qaestion  of  the  street 
with  which  they  are  d(>aling  not  being  a  highway 
repairable  by  the  inhabitanta  at  large,  that  was  one 
of  the  necessary  facts  to  be  proved  to  give  the 
magiatratea  juried iction  in  order  to  issue  their  process 
and  enforce  the  pay  meat  of  those  ex  peps  ea*  I  muat 
aay,  so  far  aa  that  case  ia  concerned,  I  entirely  concur 
with  the  judgment*  The  magiatratea  had  no  such 
juriadiction  at  all ;  they  were  not  invested  with  any 
auch  pov^er  at  alU  The  only  thing  which  the 
LegisUture  confided  to  them  waa  that  they  should 
iaaue  prooess  to  compel  payment  of  something  which 
the  urban  authority  had  the mselvea  paid  by  reason  of 
the  diaobedience  of  peraons  upon  whom  the  notice 
had  been  aerved.  As  to  that  case^  I  thin^  it  was 
quite  rightly  decided* 

But  let  US  turn  for  a  moment  to  the  atatute  which 
ia  before  your  lordibipa^  and  the  diatiootion  will  be  at 
once  apparent.  Ii^stead  of  iti  being  left  to  the 
determioation  of  the  local  authority  to  giire  notice, 
and  when  that  notice  is  disobeyed  to  do  the  work 
themselv**a,  and  thereupon  when  they  have  done  the 
work  themselves  to  sue  for  the  amount  againat  the 
person  who  disobeyed  their  order— instead  of  that>  a 
whole  maohioery  it  created  by  which  the  question  of 
whether  or  not  the  street  is  repairable  by  the  parijjh 
■hall  be  determined  by  a  particular  tribunal— a 
trihutjal  erected  for  thia  expreea  purpoae ;  and  when 
we  look  to  see  what  that  particular  forum  erected  for 
that  purpose  ia  to  determine^  it  is  sufflcient  to  see  tbe 
number  of  objectiona  which  can  he  made  and  what 
has  to  be  determined :  *'  (a)  That  an  alleged  atreet  or 
part  of  A  atieet  is  not  or  does  not  form  part  of  a 
atreet  within  the  meaning  of  thia  Act^'  (that  is  a 
question  which  relates  to  a  different  claaa  of  things 
that  tbe  tirbau  authorily  have  got  to  do),  *'  (i)  That 
a  street  or  part  of  a  atreet  is  {in  whole  or  in  part)  a 
highway  repairablo  by  the  inhabitants  at  large.'*  80 
that,  instead  of  being,  as  it  if,  under  the  Fubltc 
Health  Act,  1875,  iomething  removed  from  the  judi- 
diction  of  the  justices,  who  have  only  power  to  issue 
process  and  enforce  the  payment  of  a  sum  of  money 
payable  under  the  drcumstaiicefl  stated  in  section  160 
0(  that  Act,  in  thii  Act,  the  very  queitioii  whether  or 


not  a  particular  road  ia  or  ii  not  a  highway  r«pa^ 
able    by  the    parish    ia   expressly  remitted  to  tba^ 

tribtmal  for  the  purpose  of  determination, 

5'or  my  own  pait,  I  am  wholly  unable  to  tee  any^ 
thing  mo^e  in  the  nature  of  a  jddgmf^nt  in  ren*  than 
that ;  and  although  I  desire  not  to  be  b  »uod  b«  it* 
because  I  think  it  unnecessary  after  what  I  have  said 
to  enter  into  that  q  a  (nation,  j*it  I  must  say  that 
where  you  have  a  corporation  on  the  one  aid*)  and 
objectors  capable  of  comlog  in,  and  reoeiv^n^  notice 
to  come  in,  in  respect  of  a  particular  matter,  on  the 
other  aide,  it  cornea  very  near  to  sho  ivinic  that  it  is  a 
proceeding  between  the  same  parties — ^an  adjadioation 
between  the  same  parties. 

For  my  own  part*  I  am  quite  prepared  to  baae  my 
opinion  uoon  the  subject  upOQ  the  hypotheais  that  it  is 
a  judi^ment  in  ttm.  It  ia  a  jadgment  aa  to  tha  atolitf 
of  that  street ;  and  that  judgment  as  to  the  iktiu*  of 
that  street  is,  it  is  said,  aubjeot  to  appeaL  Goniiiel 
for  the  appellants,  I  think,  told  us  that  it  was  eubject 
to  appeal  to  quarter  sessions.  He  has  not  pointed  oat 
to  na  where  toe  appeal  comes,  and  I  have  not  found 
it ;  but  whether  it  ii  subject  to  appeal  or  not  seemi  Id 
me  to  be  immateriaL  If  there  is  no  appeal,  it  ia  a 
final  adjudication  and  determination*  Ii  there  £•  an 
appeal,  I  presume,  from  wbat  has  bappenedt  the 
question  was  in  this  case  determined  adversely  to 
tbose  who  are  at  present  the  appellants  agninst  the 
judgment  of  the  Court  of  Appeal,  In  any  case  it 
appears  to  me  that  this  question  has  been  finally  and 
absolutely  determined ;  and  I  must  say  that  t  rather 
concur  with  what  has  been  suggested  by  Vaughan 
Williamsi  L.  J.,  that  the  probahiiity  is  that  a  aectioii 
of  thi^  eharicter  or  a  atatute  of  thia  character  was 
introduopd  by  reason  of  the  difficulty  that  had  arisen 
under  the  Public  Health  Act,  If  you  look  carefully 
into  the  matter  you  ^od  that  there  is  no  one  who  haa  any 
power  of  litigating  the  qnestloa  when  once  the  Umd 
authority  has  thonght  proper  to  give  the  nottoea. 
There  is  no  for  am  that  I  can  see  created  by  the 
statutes  before  whom  that  qneatton  can  oome,  and 
all  that  ia  ta  be  done  ia  that  they  are  to  ree^rer 
the  expensGB  against  any  person  who  has  dia^bey^ 
the  order.  Probably  there  most  be  some  mHhod  of 
removing  the  order  if  made  without  jurisdiotion-* 


by  the  Wakefield  Act, 

Under  these  circumatanoea  it  appeara  to  me  that  it 
is  an  order  made  by  the  justices  who  aM  called  on  by 
the  provisions  of  the  statute  to  exerdse  that  jurisdic- 
tion. They  have  exercised  that  j  arisdictioii^  They 
have  acted  within  their  powers,  and  it  seems  to  me 
that  the  adjudication  which  they  have  made  is  eon- 
elusive^  and  properly  oonolusivej  getting  rid  of  a 
great  many  awkward  questions  which  might  other* 
wise  be  raist'd,  Tois  appeal*  therefore^  ought  to  h« 
dismissed  with  costSi  and  I  move  your  lordships 
accordingly. 

Lord  MACSfAQHTBN,— I  am  of  tbe  same  opinion. 

Lord  8kakb.— 1  am  of  the  same  opinion.  I  entirely 
concur  ia  what  has  been  said  by  the  Lord  OhanoeUor. 
I  desire  only  sppcially  to  add  that  I  thmk  that  Taughsn 
WiDiams  and  Matbew,  L. JJ.  1  have  stated  cl^rly  Ihs 
dJaUnction  which  exista  between  this  oase  and  the 
caae  of  Meg.  v.  Hutchifis,  which  deprives  that  <»§•  of 
any  authority  in  the  present  case* 


Lord  BATKy,— I  am  of  the  same  opinion.  Tht 
point  on  which  I  difi^er  from  the  judgment  of  Lord 
Alveretone,  L.C,  J.,  may  be  put  vOTy  shortly,  and  it  it 

this:  He  aeems  to  have  thought  that  the  primary 
jurisdiction  of  the  justices  under  aection  31  of  the  Act 
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of  1887  was  either  to  quash  or  to  amend  the  prooeed- 
iogs,  and  that  the  power  to  determine  the  matter  of 
the  objection  was  merely  incidental  and  leading:  np  to 
that  jarisdiotion.  I  take  a  wholly  difEerent  view  of 
the  oonstraotion  of  that  section.  I  think  that  their 
primary  jurisdiction  is  to  proceed  to  hear  and  deter- 
mine the  matter  of  all  the  objections — ^that  is  their 
firit  and  their  main  duty;  and  then,  as  oonseqnential 
upon  that,  they  may,  but  they  are  not  bound  to  do 
so,  on  the  application  either  of  the  objectors  or  the 
oorporation,  proceed  either  to  quash  in  whole  or  in 
pan;  or  to  amend  the  resolutionv,  &c«,  which  form  the 
subject  of  the  proceeding. 

This  Tiew  shows  the  distinction  between  this  case 
and  Beg,  t.  HutchiiM,  which  the  Lord  Ohief  Justice 
thought  governed  this  case.  I  cannot  put  the 
distinction  between  this  caie  and  that  more  clearly 
than  it  has  been  put  by  Yaughan  Williams,  L.J. 
Shortly  stated,  it  is,  in  my  opinion,  this— that  in  Beg. 
▼.  Hutchine  Lord  Selbome,  L.O.,  and  the  learned 
judges  who  sat  with  him  thought  that  the  matter  on 
which  the  decision  of  the  magistrates  was  said  to  be 
re$  Jfidicata  wws  one  which  tney  had  no  jurisdiction 
to  entertain  per  m— that  they  had  no  jurisdiction 
whatever  to  decide  whether  a  road  was  or  was  not  a 
highway ;  they  had  jurisdiction  to  decide  whether  a 
sum  of  money  was  due  from  a  particular  individual  to 
the  corporation,  and  for  the  purpose  of  determining 
that  question  it  might  be  necessary  for  them  incident- 
ally to  express  an  opinion  upon  the  question  of  whether 
a  road  was  a  highway  repairable  by  the  inhabitants  at 
large  or  not ;  but,  supposing  that  to  be  so,  that  would 
not  make  an  inddentBd  determination  of  ^at  kind  re$ 
judicata  in  a  subsequent  proceeding  in  which  that 
question  came  into  prominence.  Bat  I  doubt  very 
much  indeed  whether  the  justices  had  any  jurisdiction 
at  all  even  to  deal  incidentally  in  that  way  with  the 
question  whether  or  not  it  was  repairaole  by  the 
inhabitants  at  large,  or  whether  they  ought  not 
merely  to  have  ordered  a  sum  of  money — the  con- 
tribution— to  be  paid.  However,  that  question  is  not 
before  joxa  loifludps,  and  it  is  unnecessary  to  express 
an  opinion  upon  it. 

I  agree  with  Yaughan  Williams,  L.  J.,  also  that  this 
decision  of  the  magistrates,  if  not  in  form  a  judgment 
in  rem,  was  at  all  events  in  all  its  essentials  a  judg- 
ment in  rem.  And  I  also  agree  that  if  it  be  not 
strictly  a  judgment  in  rem  so  as  to  make  it  conclusive 
upon  all  the  world,  all  persons  who  were  called  by 
being  served  with  notice  of  the  proceedings  and  had 
an  opportunity  of  attending  and  sapportiog  or  oppos- 
ing the  objection,  must  be  bound  by  the  decision  of 
the  magistrates,  and  none  the  less  because  they  did 
not  think  fit  to  attend,  but  left  the  objection  to  be 
fought  by  other  people. 

Lord  BOBBBTSON.— I  was  at  first  inclined  to  share 
the  doubts  of  Stirling,  L.J.,  but  the  argument  of 
oounsel  for  the  respondents  has  satisfied  me  that  the 
judgment  of  the  Court  of  Appeal  is  right.  The 
question  is  whether  the  local  Act  has  given  the 
justices  jurisdiction  to  determine  whether  the  street 
in  dispute  is  a  highway  repairable  by  the  inhabitants, 
as  a  Bubetantive  issue  in  rem,  or  merely  as  a  medium 
candudendi  of  the  liability  or  non-liability  of  the 
objectors.  If  the  former  be  the  true  view,  then  a 
decision  on  that  issue,  raised  by  one  of  the  class 
interested,  is  good  against  all  the  rest.  There  is 
nothing  contrary  to  principle,  and  much  convenience, 
in  a  local  tribunal  being  so  authorized  to  adjudicate 
on  a  local  matter  with  full  notice  to  all  concerned, 
and  the  question  is  merely  whether  in  this  instance 
that  has  oeen  done  by  the  Legislature.  On  the 
whole,  I  have  come  to  think  that  it  has,  and  that  the 
appeal  therefore  fails. 


Lord  limDUSY. — I  am  entirely  of  the  same  opinion. 
It  appears  to  me  that  the  question  turns  entiroly  on 
the  fact  which  occurs  in  this  case,  and  did  not  occur 
in  Beg,  v.  Hutchins,  that  the  objection  raised  for  the 
purpone  of  being  decided  in  accordance  with  the  Act, 
and  the  question  which  was  decided  in  accordance 
with  the  Act,  was  whether  Sludge-lane  was  a  street 
repairable  by  the  inhabitants  at  large  or  not.  If 
there  had  been  no  such  matter  raised,  Reg,  v.  Hutchine 
would  have  had  an  important  bearing  on  the  present 
case ;  but  as  it  ii,  I  have  not  the  slightest  doubt  that 
this  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors,  Sharpe,  Parker,  Pritcharde,  Barham,  A 
Lawfwd,  for  G,  J.  Hudson,  Wakefield ;  S.  F,  Taylor, 
for  J.  B.  Cooke,  Wakefield. 


Appeal.  1 

(Oollins,  M.B.,  and  Mathew  and  [  Feb.  16. 

dozens-Hardy,  L.JJ.)  ) 

QBJFFUSt  V.  HOXTLDEB  LiNB  (LDOTED).  (a.) 

Master  and  servant — Employers^  liability — Accident — 
Compensation — Bock — Ship  in  dock — Sailor — TTorife- 
men^s  Compensation  Act,  1897  (60  &  61  Vict,  c,  37), 
s,  1— Factory  and  Workshop  Act,  1901  (1  Ed,  7), 
8.  104. 

A  sailor  who  meets  with  an  accidental  injury  while 
engaged  in  clearing  out  the  hold  of  a  ship  lying  in  dock 
is  entitled  to  the  htnefit  of  the  Workmen*s  Compensation 
Ad,  1897. 

Per  Oollins,  M.B.,  and  Oozens-Hardy,  L.J., 
Mathew,  L.J.,  dissenting. 

Appeal  from  a  decision  of  the  judge  of  the  Oity  of 
London  Oounty  Oourt  in  an  arbitration  under  the 
Workmen's  Oompensation  Act,  1897. 

The  question  was  whether  a  sailor  working  on  board 
a  ship  lying  in  a  dock  is  entitled  to  the  benefit  of  the 
Workmen's  Oompensation  Act. 

The  following  statement  of  facts  was  agreed  upon 
by  the  parties :  "  The  applicant,  Elizabeth  Ann 
Griffin,  is  the  widow  and  administratrix  of  Bdward 
Latimer  Griffin,  deceased.  The  said  deceased  was  an 
able  seaman,  and  on  the  21st  of  November,  1902,  he 
signed  artides  at  Liverpool  to  serve  on  board  the 
respondents'  steamship  Boyston  Orange  as  an  able  sea- 
man upon  a  voyage  from  Liverpool,  where  the  ship 
was  then  lying,  to  the  Biver  Plate  and  back  to  this 
country.  The  said  deceased  duly  joined  the  diip 
pursuant  to  the  said  articles  on  or  about  tiie  22nd  of 
November,  1902,  and  sailed  in  her  from  Liverpool  to 
Newport,  Monmouth,  atVhich  port  the  vessd  called 
to  take  in  her  bunker  coal  for  the  voyage.  Th»  vessel 
arrived  in  the  Alexandra  Dock,  Newport,  on  the  24th 
of  November,  1902,  and  at  midnight  on  the  28th  of 
November  she  had  finished  receiving  her  bunker  coal 
and  was  moved  out  to  the  buoys  in  the  docks 
preparatory  to  proceeding  to  sea  on  the  follow- 
ing morning.  While  engaged  clearing  up  the 
No.  5  hold  on  the  29th  of  November  a  piece  of 
dunnage  wood  known  as  a  '  tom,'  and  uiea  for  the 
purpose  of  supporting  a  deck  beam  when  heavy 
weights  were  stowed  fMx>ve,  was  knocked  down  by  a 
fellow-servant  of  the  deceased  and   fell  across  hii 

(a.)  Beported  by  F.  G.  BIjokbb,  Bsq.,  Barrister* 
at-Law. 
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•nkle  and  inBtep,  oaaeiDg  a  f  raotare  of  the  anUe  and 
instep  wbioh  necessitated  an  operation.  The  wages 
of  the  deoeased  were  18s.  lOd.  per  week.  The  said 
Toyaffe  npon  which  the  deoea8(>d  signed  articles 
ended  upon  the  vessel*  s  arrival  in  London  on  the  3rd 
of  March,  1903.  In  addition  to  the  aforesaid  wages 
the  deceased  was  entitled  to  be  fed  whilst  he  was  on 
board  the  steamer,  and  the  cost  to  the  respondents 
of  so  maintaining  bim  would  have  amounted  to  above 
10s.  per  week." 

At  the  hearing  of  the  arbitration  the  county  court 
jndge  found  tlmt  the  deceased  died  on  the  10th  of 
March,  1903,  and  that  his  death  was  due  to  the 
aootdent  which  happened  on  the  29th  of  November, 
1902.  The  main  question  was  whether  the  employ- 
ment of  the  deceased  was  an  employment  to  which  the 
Workmen's  Compensation  Act  applied.  The  county 
court  judge  was  of  opinion  that  the  Act  was  not 
intended  to  apply  to  a  s»ilor  working  as  a  sailor.  If 
ttieship  had  boen  alongside  a  whan  and  the  sailors 
had  bieen  working  as  stevedores,  then,  in  his 
opinion,  they  would  not  have  been  working  as 
saUors,  and  the  Act  would  have  applied.  But  in 
this  case  he  thought  that  the  deceased  was  working 
as  a  sailor  and  nothing  else.  He  therefore  held  that 
the  case  did  not  come  within  the  Act 

The  applicant  appealed. 

BohBon,  jST.C,  and  O,  A.  ScoU,  for  the  applicant. 
Carver,    K.O.,    and    Dawaon     JlliUert      for     the 
respondents. 

Feb.  16.~C0LLIKS,  M.B.,  read  the  following  judg- 
ment :  I  agree  with  the  judgment  about  to  be  read 
by  Oozens-Hardy,  L.  J.,  but  as  we  are  not  unanimous, 
I  will  state  my  opioion  in  my  own  words.  The  ques- 
rion  is  whether  a  sailor  who  met  with  an  accident 
while  engaged  in  clearing  out  the  hold  pre- 
paratory to  receiving  cargo  in  a  ship  which  was  Ijing 
at  anchor  in  a  dock  can  take  proceedings  against  the 
owners  of  the  ship  under  the  Workmen's  Compensa- 
tion Act.  The  county  court  judge  has  decided  that 
he  cannot,  on  the  broad  ground  that  the  Act  does 
not  apply  to  sailors.  It  is  not  contended  that  there  is 
any  provision  expressly  excluding  sailors  from  the 
Act.  The  question,  therefore,  must  be,  Do  they  come 
within  the  class  of  persons  to  whom  the  Act  gives  a 
remedy? 

Section  1  of  the  Act  provides  as  follows :  « If  in  any 
employment  to  which  this  Act  applies  personal  injury 
by  aoddent  arising  out  of  and  in  the  course  of  the 
employment  is  caused  to  a  workman,  hit  employer 
shsJ],  subject  as  hereinafter  mentioned,  be  liable  to 
pay  compensation  in  accordance  with  the  first  schedule 
to  this  Act."  Therefore  the  applicant  must  be  a 
workman,  and  the  employment  must  be  one  to  which 
the  Act  applies.  By  section  7,  sub-section  2,  "  work- 
man "  is  ddined  as  including  **  every  person  who  is 
engaged  in  an  employment  to  which  the  Act  applies, 
whether  by  way  of  manual  labour  or  otherwise,  aud 
whether  hii  as^eement  is  one  of  service  or  apprentice- 
ship or  otherwise,  and  is  expressed  or  implied,  is  oral 
or  m writing."  By  sub-section  1  of  section  7, ''this 
Act  shall  apply  only  to  employment  by  the  under- 
takers as  hereinafter  definea  on  or  in  or  about  a 
.  .  .  factory."  And  by  sub-section  2 ''undertaker" 
in  the  case  of  a  factory  means  the  occupier ;  and  by 
the  Factory  Act,  1901,  s.  104,  "  the  person  having  the 
actual  use  or  occupation  of  a  dock  .  .  .  or  of  any 
premises  within  the  same  or  forming  part  thereof 
•  .  .  shall  be  deemed  to  be  the  occupier  of  a 
factory. 

It  was  once  thought  that,  as  the  Act  does  not  in 
terms  constitute  a  ship  a  factory,  employment  iu  a 
ship  in  a  dock  was  not  employment  in  a  ftu)tory,  and 
the  inference  was  also  drawn  that,  as  ships  were  not 


made  factories,  the  Act  was  not  intended  to  include 
sailors.  The  House  of  Lords,  however,  held  in  Bains 
V.  Job$on,  49  W.  E.  705,  [1901]  A.  0. 404,  that  a  work- 
man  employed  iu  a  ship  which  was  in  a  dock  was 
employed  in  a  factory.  The  fact  that  he  was 
employed  iu  a  ship  cUd  not  negative  his  being 
employed  in  a  factory. .  Therefore,  if  the  exclusion  of 
sailors  from  the  Act  is  rested  on  the  fact  that  employ- 
ment in  a  ship  cannot  be  employment  in  a  factory, 
the  foundation  for  such  contention  is  destroyed  l^ 
that  case.  This  court  has  applied  the  principle  of 
Baine  v.  Joheon  to  more  than  one  case  where  wo-kmen 
sent  by  their  employers  to  do  painter's  or  joiner^s 
work  in  a  ship  in  a  dock  have  been  held  to  be  within 
the  Act  and  to  be  entitled  to  compensation  against 
their  employers  as  the  undertakers---i.e.,  ^e  users  or 
occupiers  of  a  dock  within  the  above  defiaitlon.  Uq- 
less,  therefore,  there  be  some  special  exclusion  ci 
sailors  from  the  Act,  a  sailor  clearing  out  a  hold  iu  a 
ship  iu  dock  is  precisely  in  the  same  posttiou  to  claioi 
compensation  against  his  employer  as  he  would  be  if 
instead  of  being  a  sailor  he  had  been  a  coal-heaver  in 
a  coal  bunker  and  his  master  had  been  a  coal  merchent 
instead  of  the  owner  of  a  ship.  But  there  is  no  smdi 
exclusion  to  be  found  in  the  Act.  The  foundation  for 
such  suggestion,  as  I  have  pointed  out,  fails ;  and  a 
sailor  wHen  employed  as  a  workman  in  a  ship  in  a 
dock  is  just  as  much  drawn  within  the  Act  as  any 
handicraftsman  under  the  same  drcumstauoes.  1^ 
position,  of  course,  while  at  sea  is  quite  different;  he 
must  get  himself  physically  into  a  fact'>ry  before  he 
can  get  the  beneftt  of  the  Act.  The  difference  of  his 
position  at  sea  is  pointed  out  by  Lords  Halsbury  and 
Shsnd  in  the  case  cited.  It  seems  to  me,  therafore, 
that  the  authority  of  Baine  v.  Jobeon  concludes  this 
case,  and  that  the  appeal  must  be  allowed. 

Mathew,  L.J.,  read  the  following  judgrment:  I 
regret  to  be  unable  to  deal  with  this  appeal  from  the 
point  of  view  of  my  learned  colleagues.  I  think 
Judge  Bentoul  was  right  in  his  ^emsion  that  the 
appellant  was  not  entitled  to  compensation  under  the 
Workmen's  Compensation  Act  for  the  loss  of  her 
husband,  Bdward  Latimer  G(ri£B.u. 

The  material  facts  are  these:  The  deceased  man 
had  joined  the  respondents'  ship.  The  Boy$ton  Orange^ 
at  Liverpool  under  signed  articles  which  bound  him 
to  serve  the  respondents  as  an  able  seaman  on  a  roond 
voyage  to  the  Biver  Plate  and  back  to  a  home  port. 
The  vessel  went  from  Liveipool  to  the  Al<»xwdra 
Dock,  Newport,  to  tttke  in  her  bunker  coal,  and,  when 
the  coaling  was  completed,  she  was  moved  out  to 
buoys  in  the  dock  preparatory  to  proceeding  to  sea. 
While  there  the  deceased  man  was  employed  in  what 
was  admitted  to  b^  the  ordinary  duty  of  a  seaman — 
viz.,  in  clearing  up  No.  5  hold  for  the  reception  of 
cargo.  The  accident  to  which  his  death  was  doe 
occurred  while  he  was  so  engaged.  The  learned 
county  court  judge  came  to  the  conclusion  that 
Griffin  was  not  protected  by  the  Act,  and  that  the 
claim  of  his  widow  for  compensation  failed. 

Upon  the  argument  of  the  appeal  it  was  not 
disputed  that,  if  the  accident  had  occurred  while  the 
ship  was  at  sea,  the  widow  could  not  have  maintained 
her  right  to  compensation.  But  it  was  argued  tiiat 
the  legislation  embodied  in  the  Factory  Act^  1901, 
had  altered  the  etatue  of  seamen  on  boerd  whoi  the 
vessel  was  not  at  sea  and  was  lying  in  deck.  The 
ship,  it  was  said,  while  in  dock  was  oocup>ir  g  part  of 
a  factory,  and  the  sailora  therefcr«  were  employed  in 
a  factory  and  were  protected  by  the  Workmen's  Com- 
pensation Act.  lo  support  of  this  contention  reIi«iioe 
was  placed  on  the  provuions  of  the  Factory  Act,  1901, 
and  the  judgment  of  the  House  of  Lords  in  Baine  v. 
Jobeon.  But  I  am  unable  to  discover  either  in  the  stetnfts 
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or  in  the  deoiiiioii  cf  the  House  of  Lords  any  indication 
of  an  intention  tc*  extend  the  Workmen's  CompeosAtion 
Act  to  a  class  which  had  n^t  been  previously  included 
in  that  statute.  Full  effect  may  be  given  to  the 
Factory  Act  and  the  decision,  if  both  are  treated  as 
applicable  to  the  class  of  workmen  with  which  the 
Workmen's  Compensation  Act  was  clearly  intended  to 
deal — viz.,  workmen  as  distinguished  from  seamen. 
The  argument  for  the  appellant  would  lead  to  this 
extraordinary  and,  as  it  seems  to  me,  unreasonable 
result — that  a  seaman  while  at  sea  would  be  outside 
the  operation  of  the  Act,  but  would  become  entitled 
to  protection  when  in  a  poBition  of  comparative 
safety.  I  can  see  no  reason  for  thinking  tlutt  such 
a  result  could  have  been  intended  as  the  consequence 
of  the  application  of  the  provisioos  of  the  Act  of  1901 
to  the  Workmen's  Oompensatiou  Act.  Further,  I 
oontider  it  unlikely  that  any  change  would  have  been 
made  in  the  law  which  would  affect  existing  as  well 
as  future  contracts  with  seamen  without  a  dear 
intimation  to  shipowners  of  their  altered  position.  I 
am  of  opinion  that  the  appeal  should  be  dismissed. 

Cozens-Habdy,  L.J.,  read  the  following  judg- 
ment :  The  applicant  is  the  admioistratrix  of  Edward 
Latimer  Qriffin,  an  able  seaman  on  board  the  respon- 
dents' steamship  Rayeton  Grange,  On  her  voyage 
from  Liverpool  to  the  Biver  Plate  the  vessel  pi'o- 
oeeded  to  Newport  to  take  in  bunker  coal.  She 
arrived  in  the  Alexandra  Dock  on  the  24th  of 
November,  and  at  midnight  on  the  28th  of  November 
she  had  finished  receiving  her  bunker  coal  and  was 
moved  out  to  the  buoys  in  the  dock  preparatory  to 
proceeding  to  sea  on  the  following  morning.  Wbile 
there,  in  the  discharge  of  his  duties  as  a  seaman. 
Griffin  met  with  an  accident  which  resulted  in  his 
death.  His  Honour  Judge  Bentoul  has  held  that  as 
the  deceased  was  a  sailor,  working  as  a  sailor,  he  is 
not  within  the  Act 

By  section  7  of  the  Act  the  term  "workman" 
indndes  eveij  person  who  is  engaged  in  the  employ- 
ments to  which  this  Act  applies,  whether  by  manual 
labour  or  otherwise.  The  Act  applies  only  to  employ- 
ment by  undertakers  as  defined  in  the  Act,  including, 
inter  alia,  employment  in  or  on  or  about  a  factory, 
and  **  factory  "  includes  a  dock,  and  the  undertaker 
of  a  factory  is  the  occupier  thereof. 

Now,  it  is  dear  that  a  ship,  as  such,  is  not  a  factory 
within  the  meaning  of  the  Act,  but  I  think  it  must 
be  admitted,  since  the  dediion  in  the  House  of  Lords 
of  Baine  v.  Jobaon,  and  the  decision  in  this  court  of 
BarUU  v.  Oray  db  Oo„  60  W.  B  310,  [1902]  1  K.  B. 
225,  that  a  »hip  oocupving  a  berth  io  a  dock  occupies 
part  of  a  factory,  with  the  result  that  the  vessel  in 
question  was  within  the  operation  of  the  Act,  and  the 
shipowners  were  undertak^-rs  within  the  Act  at  the 
time  when  the  acddent  happened.  Unless,  there- 
lc»r»-,  t»>ere  are  some  words  to  be  found  expressly 
excluding  seamen  as  such  from  the  benefit  of  ^e 
Aot«  I  thmk  that  the  applicant  must  succeed.  I  can 
find  nothing  to  put  seamen  in  a  worse  position  than 
would  be  any  carpenter,  painter,  or  other  mechanic 
on  board  a  ship  while  in  dock.  The  observations  of 
Lord  Halsbury  and  of  Lord  Shacd  in  Baine  v.  Johaon, 
to  the  effect  that  it  was  not  within  the  contemplation 
of  the  statute  to  deal  with  the  relations  between  ship- 
owners and  sailors  when  engaged  in  th^ir  occupation 
of  sailmg  upon  the  sea*,  do  not  seem  to  apply  where 
the  vetsel  is  not  at  sea,  but  where,  within  the  meaning 
of  the  statute,  it  is  l^ing  in  and  occupying  part  of  a 
factory.    In  my  opimon,  this  appeal  must  be  allowed. 

Appeal  aUotoed, 

Solidtors  for  the  applicant.  Bum  &  Berridge. 

Sdidton  for  tba  rapondents,  W*  A,  (hump  <k  8(m, 


i,M.B.,| 


Jan.  22. 


From  E.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  OoUins, 
and  Bomer,  L. J. 

Pbiob   &   Oo.    V.   TJiriON  Liohtbbaob   Oo. 
(LmixBD).  (a.) 

Contract — Carrier — Exemption — Negligimce  of  servants 
— **  LoM  o/good4  which  can  he  covered  hy  insurance,** 

Goods  tvere  ihipped  at  a  jetty  on  the  River  Thames  in 
the  defendants*  barge  for  carriage  by  them  to  a  place 
higher  up  the  river.  The  carriage  was  subject  to  the 
following  clause :  **  The  rates  charged  by  us  are  for  con- 
veyance only,  and  we  will  not  be  liable  for  any  loss  of  or 
damage  to  goods  which  can  be  covered  by  insurance.  The 
terms  of  the  marine  or  other  policy  should  stipulate  thai 
insurance  is  effected  without  recourse  to  lighterman,** 
After  shipment  the  goods  were  lost,  owing  to  the  negligence 
of  the  defendants*  servants. 

Held,  that,  though  the  loss  was  one  which  would  be 
covered  by  an  ordinary  marine  policy  on  goods,  the  clause 
did  not  in  sufficiently  dear  and  unambiguous  terms 
exempt  the  defendants  from  liability  for  loss  arising 
from  the  negligence  of  their  servants. 

Judgment  of  Walton,  J.  (61   W.  B.  477,  [1903]  1* 
K,  B,  760),  affirmed. 

Appeal  from  the  judgment  of  Waltoo,  J.,  in  favour 
of  the  plaintiffs  (reported  in  61  W.  B.  477,  [1903] 
1  K.  B.  760). 

Ttie  plaintiffs  claimed  damages  for  the  loss  of  a 
quantity  of  oil  belooging  to  them  which  was  shipped 
at  a  jetty  at  Thames  EEaven  in  a  barge  bdonging  to 
the  defendants,  under  a  contract  by  which  the 
defendants  agreed  to  receive  and  lighter  the  oil  for 
the  plaintiffs  to  Belvedere,  up  the  Biver  Thames. 
The  contract  was  not  contained  in  any  written  docu- 
ment, but  it  was  admitted  that  by  the  course  of  deal- 
ing between  the  parties  the  lighterage  was  subject 
to  the  terms  of  a  clause  which  was  printed  on  the 
forms  of  stationery  used  by  the  defendants  in  their 
business,  and  was  as  follows :  '*  The  rates  charged  by 
us  are  for  conveyance  ooly,  and  we  will  not  be  liable 
for  any  loss  or  damage  to  goods  which  can  be  covered 
by  insurance.  The  terms  of  the  marine  or  other 
policy  should  stipulate  that  insurauoe  is  effected 
without  recourse  to  ^lighterman.  We  will  not  be 
responsible  for  any  consequences  arising  from  strikes 
or  other  labour  disturbances." 

The  oil,  which  was  not  covered  by  insurauce,  was 
shipped  about  high  wa^^*^.  <>arly  in  the  afternoon  of 
the  dlst  of  October,  902,  aod  the  barge  when 
loaded  was  allowed  to  remain  moored  to  the  jetty 
un^il  after  low  water.  As  the  barge  rose  with  the 
rising  tide  its  gunwale  caught  under  a  proj^'cting 
part  of  the  face  of  the  jetty,  against  which  it  was 
lying,  and  as  the  tide  rose  the  btrge  was  hdd  down, 
and  so  was  submerged  and  sunk,  and  the  oil  was 
lost. 

Walton,  J.,  found  that  the  loss  was  caused  by  the 
negltgence  of  the  defendants'  servants  in  leaving  the 
barge  unattended  alongside  the  jettv  while  the  tide 
rose.  Upon  the  question  whether  the  above  clause 
exempted  the  defendants  from  liability  for  a  loss 
caused  by  the  negligence  of  their  servants,  he  said 
that  such  a  loss  as  occurred  in  this  case  would  be 
covered  by  an  ordinary  marine  policy.  Bat  there 
was  a  well-established  lule  of  construction  that  if  the 
carrier  wished  to  exempt  hims(*lf  from  liability  for 
the  negligence  of  himself  or  his  servants  he  must  do 
so  in  express,  plain,  and  unambiguous  language.  An 
exemption  in  general  words,  not  expressly  relating  to 
negligence,  even  though  the  words  were  wide  enough 

(a.)  Beported  by  W.  F.  Babby,  Bsq.,  Barristw-at- 
Law. 
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to  include  low  by  the  negligence  or  default  of  tbo 
OAmers*  servantBi  intiit  be  Qonitrued  at  limiting  the 
liabUity  of  the  carrier  as  insurer,  aud  not  aa  relieving 
him  ftom  the  duty  of  exerdsing  reasonable  skill  and 
care.  If  the  carrier  desired  to  relieTe  him*clf  from 
the  duty  of  naing  by  bimaelf  and  hiB  servants  reason- 
able skill  and  care  io  the  carritLge  of  goods,  he  most 
do  80  in  piaia  language  and  explicitly,  and^  not  by 
general  words  ;  in  other  words ^  if  a  carrier  wished  to 
exempt  himself  from  negligenoe,  he  mnst  insert  in 
his  contract  a  negligence  clause.  Tha  clause  in  thii 
caie  mast  be  read  as  meAningi  '-  I  will  use  reasonable 
ikUl  and  care  in  the  conveyance  of  the  goods^  bnt  I 
will  not  undertake  any  liability  as  in  surer  far  loss  or 
damage  which  can  be  covared  by  insnrance  with 
under wri tors/'  He  accordingly  gave  judgment  for 
the  plainti^  for  £370  3s.  7d. 
The  defendants  appealed* 

Carv^f  KJJ,,  and  A.M.  TalM  (LoehnU  with  them), 
for  the  defetidantfl, — The   exemption  clause  is  wide 
enough  to  include  loss  ariiing  frbm  the  negUgenoc  of 
the  carriers*  serrants*     If  the  loss  would  be  covered 
by  «n  ordinary  marine  policy  on  goods»  the  exemption 
cLmae  BppUefl.     A  loss  arising  from  the  negligence  of 
tha  oaniera*  icrvanta  would  be  covered  by  an  ordinary 
marine  policy.    Every  loss  would  not  be  covered  by 
such  a  policy.     For  instance,    loss  caused  by  mis- 
handling of    goods,  bad  stowage,   and  miidehvery 
would  not  be  so  covered ,     It  is  not  nooessary  that  the 
carrier  should  exempt  himself  in  express  terms  from 
liability  for  Ions  by  negligence*     It  is  suMdent  if  the 
words  used  are  clear  and  un ambiguous »  and  include 
an  exemption  of  negligpnee.     The  rule  of  construc- 
tion hoa  b^en  laid  down  in  many  coaeSi  sncb  as 
PhiUipi  V.  Cliirk,  6  W.  E.  582,  2  G.  B.  N,  S.   156 ; 
OriU  V,  Genial  Iron  Scrtv}  Gullier  Co<,  16  W.  E,  796, 
L*   E*  3  0<  P.  476  J   Taylor  v.  Liverpool  and   Great 
Wistem  ^teaTrahip  Co.,  22  W.  E*  752,  L*  R.  9  Q,   B, 
546 ;   Steinman  v.  Angkr  Line,  39  W.  E*  392,  [1891] 
1  a  B.  619;  Biiftm  v*  EngliaK  32  W,  E.,  at  p^  656, 
12  Q.  B.  D,,  at  p.  223,     In  Taubrnan  v.  Fucifi^  SUam 
Namgation  Co.,  26  L*  T,  704,  the  exception  was  for 
loss  **  under  any  circumfltances  whatsoevar,"  and  it 
was  held  to  include  loss  caused  by  the  gross  negli- 
gence or  wilful  default  of  the  defendants'  servants. 
The  words  in  the  preient  exemption  clause  ate  plain 
and  capable  of  only  one  meaning  when  read  in  the 
ordinary  commercial  or  business  sense*     In  Sutton  it: 
Co.  y.  CiceH  db  Co.,  15  App.  Caa,  144,  38  W.  E.  Dig. 
28,  the  exception  of  '*  insurance  risks  '*  was  held  not 
to  cover  breakage  of  the  goods.     But  breakage  is  not 
a  risk  that  would  be  covered  by  an  ordinary  marine 
policy  on  goods*     The  decision  in  Mitchell  v.  Lan- 
mahire  and    Yorkshire   Eailway    Co.,  23  W*  E,  853, 
L.  E,  10  Q.  B*  256,  npon  which  Walton^  J.,  relied,  is 
not  consistent,  upon  the  question  as  to  the  construc- 
tion  of   the  agreement,   with  Askenden   v.    London^ 
Brightont  and  SQuih  Coa$t  Railway  C<J,,  28  W.  R.  611, 
5  Ex,  D.  190, 

They  also  referred  to  Thomca  v,  Brotmi^  4  Com,  Oas. 
186. 

J,  A.  Hamilton,  K.C,  and  BailhacU,  for  the  plain- 
ti^» — There  is  a  well-estabUAhed  rule  of  construction 
in  these  caies,  which  ha«  been  laid  down  in  the  series 
of  oases  which  have  been  referred  to — namel?,  that  a 
carrier,  to  ex<?nipt  himself  ffom  liahility  for  lots  aris- 
ing from  the  negligence  of  bimtelf  or  his  servant!, 
must  expreia  that  exemption  in  clear  and  ud ambiguous 
terms,  A  lighterman  is,  as  regards  conveyance  of 
goods  on  the  river,  a  ccimmon  carrier :  Liver  AlMi 
Co.  V*  Johmm,  L.  fi.  9  Ex,  338,  23  W,  E.  Dig,  39.  It 
is  against  his  general  liability  as  an  insureir  of  the 
gcrods  he  carries  that  this  exemption  clause  relieves 
himi  and  not  against  toss  canted  by  negligence.    If 


the  goods  owner  insured  the  goods  with  another  per» 
son,  that  other  person^  upf^n  payment,  would  have 
reconrse  to  the  carrier.  Tue  words  in  the  clause, 
*'  without  recourse  to  lighterman/*  refer  to  recourie 
in  reapeot  of  the  general  liability  of  the  bghtermau 
aa  an  iuaurer  of  ttie  goodt,  HhU^m  <Sr  Co.  v,  Ciofn 
it  Co,  is  conclusive  to  show  that  this  exemption  dame 
does  not  apply. 

A,  M.  TaRfOt  replied. 

Lord  AxVEmsTOim,  L^OJ.^In  my  opinion  th<*  ]udg- 
ment  of  Walton,  J.,  is  right  and  ma^t  be  affirmed. 
A  principle  of  construction  in  cases  of  this  kind  is  now 
well-established,  and  it  appears  in  difftsrent  forms  in 
various  cases.     Wb«re  an  exemption  clause  in  a  con- 
tract is  capable  of  two  constructions ,  one  of  which  will 
relieve  the  carrier  from  liability  for  lois  p^ovide^i  thera 
is  no  negligenoe  on  his  part,  and  the  other  will  relieve 
him  from  liability  for  loss  even  though  cansed  by 
negligenoe  on  his  partt  the  court  will  oonstrue  the 
contract  as  not  exempting  the  carrier  from  Uabilitj 
for  negligence.     To   exclude  liability  for  negUgeoce 
expTifftS  wt^ids  must  be  used.     That  is  the  priaiciple 
upon  which  Walton,  J.,  acted,  and  it  is  apnndple  to 
be  derived  from  the  reasoning  in  the  varioui  oatiit 
one    instance    of    which  is  Taylor  v*   Liiterpool  tamd 
Grmt  Wutern  SieamsMp  Co.     That  being  so,  we  haw 
to  consider  what  the  oonstrnction  of  this  partioaUr 
exemption  dauae  ii.     I  agree  that  we  must  coostrui 
the  words  in  their  ordioary  commerdal  or  bnstneM 
sense.     We  have  not  to  consider  an  exemption  daosa 
in  respect  of  loss  **andir  any  drcumstaneet   what- 
soever," which  wat  the  dauae  in   Taubman  v.  Poci/lc 
Stfam  Naviiiittion  Co,,  a  case  which  it  is  not  neceseary 
for  us  to   consider  now,  but  which   may  some  day 
have  to  be  discuMed,     The    contract    here    runa  ai 
follows :  ''The  rates  charged  by  us  ar«  for  conveyance 
only,  and  we   will  not  be  liable  for  any  loss  of  or 
damage  to  goodi  which  can  be  covered  by  insuranoe* 
The  terms  of  the  marine  or  other  policy  should  stipu- 
late that  insurance  is  effected  without  recourse  to  lighter* 
man*     We  will  not  be  responaible  for  any  oonsequeooes 
arising  from   strikes  or  other  labour  dtaturbaooti." 
Are  those  words  sufficiently  clear  aud  unaonbi^imiii 
to  exempt  the  carrier  from  liability  for  lots  caused  l^ 
the   negligence  of   himself   or  his  sanranti  ?      It  is 
quite  possible  to  construe  the  words  themselvai  afl 
excluding  every  loss  no  matter  how  caused,  becaoie 
ev«ry  loss  can  now  be  covered  by  insuranoe-     Tb«i« 
however^  is  not  the  decisive  element.      In    such   a 
contract  as  this  relating  to  a  common  carrier  do  the 
words  include  an  exemption  from  liability  for  loss  bf 
negligence  ?    Oue  has  only  to  look  at  the  oases  which 
are    conveniently    collected    under    section    105    in 
Carver  on  Carriage  by  Sea,  as»  for  inttanoa,  To^lcfr  w. 
Liverpool  and  Qraat  Western  St^m^hip  Co.  and  BuMm 
&  Co.  V.  Ci€^  dfc  Co.,  to  lee  that  the  oonrta  hava 
always  hdd  that  the  words  include  only  those  losMt 
which   are  not    caused    by  the    negbg«nce    ol    tbe 
carrier  or  his  servants.      There  are  many  oaam  to 
which    the    exemption    clause    in    the  contiftot  of 
carriage  can  apply  independently  of  those  cam  ill 
which  the  losa  is  caused  by  the  negligence  of  tba 
oarrier.    This  is  a  class  o^  c  Jntraot  wtrnre  the  «atda 
have  received  a  business  conttruotion,  and  thvy  m» 
not  suffioiently  explicit  to  exclude  the  Itabilicy  ol  tiM 
carrier  for  negligence*     The  defrudant*  are  thefalote 
Uahlot  and  the  appeal  must  be  diAmi«sed. 

CoLLma,  M.E. — I  am  of  the  same  opinion.    I  h«^ 

carefully  read  the  judgment  of  Walton,  J.,  ftud  I  m 
entirely  agree  with  it  that  I  am  unable  to  idd 
anything  to  it. 

EOMSEr  L,J,— I  am  also  of  the  sam«  opiikioG^ 
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Appeal  ditmisied. 

Solicitors   for    the   pUintiffs,    J,    A.    <k    H.     E. 
Farnfidd. 

Solidtor  for  the  defendants,  C.  E,  Harvey. 


From  Chan.  Dir.  i 

(Yanghan  Williams,  Homer,  and  '         Dec.  15,  16. 
Stirling,  L.JJ.)  I 

In  re  WsLSBAOH  Inoandesosnt  Qas  Light  Co. 
(Ldcitsd  and  Bbdttobd).  (a.) 

Company — Memorandum  of  asaooiation — Different  cJaasea 
of  Bhareholdere—RighU  of  eharehotdera  defined  by 
memorandum  —  Power  in  memorandum  to  modify 
rights-^ValidUy  of  power, 

A  provieion  in  a  memorandum  of  association  of  a 
limited  company,  which  memorandum  provides  for  the 
division  of  the  capital  into  different  classes  of  shares  and 
prescribes  for  the  rights  and  privileges  of  the  different 
classes  of  shareholders  inter  se,  thctt  the  rights  thus 
attached  to  the  different  dosses  of  shares  may  from  time 
to  time  be  modifioi  as  provided  by  the  articles  of  cusoda- 
Hon,  is  valid  ;  and  consequently  a  scheme  for  the  reduc- 
tion of  the  capital  of  the  company,  which  involves  such  a 
modifioation,  will  be  sanctioned  by  the  court,  provided 
thai  it  involves  no  unfairness  to  the  shareholders  whose 
rights  are  thereby  affected. 

This  was  an  appeal  from  an  order  of  Buckley,  J., 
confirming  a  spedal  resolution  for  the  reduction  of  the 
capital  of  the  company. 

The  company  was  incorporated  under  the  Com- 
panies Acts,  1862  to  1893,  with  limited  liability  on  the 
9th  of  December,  1897. 

The  memorandum  of  association,  after  stating  the 
objects  of  the  company,  which  were  {inter  alia)  *'  to 
acquire  and  take  over  as  goinv  concerns  and  amal- 
gamate the  undertakings"  of  four  then  existing 
companies,  "and  all  or  any  of  the  assets  and 
liabUities  of  any  of**  those  companies,  provided  by 
danse  5  that  "the  capital  of  the  company  is 
£3,500,000  divided  into  300,000  preference  shares 
of  £6  each,  1,350,000  ordinary  shares  of  £1,  and 
650.000  deferred  shares  of  £1  each."  By  clause  6, 
"The  rights  following  shall  be  attached  to  the 
aforesaid  shares  inter  se,  subject  as  hereinafter 
provided— namely :  (a)  The  siud  preference  shares 
shall  confer  the  right  to  a  fixed  cumulative  preferen- 
tial dividend  at  the  rate  of  5  per  cent,  per  annum 
on  the  capital  for  the  time  being  paid  up  thereon 
respectively,  and  shall  rank  both  as  regards  snoh 
dividend  and  as  to  capital  iu  priority  to  all  other 
shares  in  the  original  capital,  but'  shall  not  confer  any 
farther  right  to  participate  in  profits  or  assets ;  (b) 
subject  as  aforesaid,  the  ordinary  shares  shall  confer  on 
the  holders  the  right  to  a  fixed  cu^mulative  dividend  at 
the  rate  of  7  per  cent,  per  annum  om  the  capital  for  the 
time  bemg  paid  up  thereon  respectively,  and  shall  rank 
both  as  regards  such  dividend  and  as  to  capital  next 
after  the  ssod  preference  shares ;  (c)  subject  as  aforesaid, 
the  said  deferred  shares  shall  confer  the  right  to  a 
fixed  cumulative  dividend  at  the  rate  of  7  per  cent. 
per  annum  on  the  capital  for  the  time  being  paid  up 
thereon  respectively,  and  shall  rank  both  as  regards 
snoh  dividend  and  capital  next  after  the  ordinary 
shares ;  {d)  subject  as  aforesaid,  any  profits  which  it 
niay  at  any  time  be  determined  to  distribute  amongst 
the  memoers,  and  in  the  winding  up  any  surplus 
assets  after  repayment  of  capital  shall  be  divided  as 

<a.)  Bq^orted  by  J,  I.  Stibliko,  Esq.,  Barrister- 
at-Law. 


to  one-half  between  the  holders  of  the  ordinary 
shares  aforesaid  in  proportion  to  the  ordinary  shares 
held  by  them  respectively,  and  as  to  the  other  half 
among  the  holders  of  the  deferred  shares  aforesaid  in 
proportion  to  the  deferred  shares  held  by  them  re- 
spectively ;  (/)  the  rights  for  the  time  being  attached 
to  the  said  several  classes  of  shares  respectively  may 
be  modified  or  dealt  with  in  the  manner  mentioned 
in  clause  52  of  the  accompanying  articles  of  associa- 
tion, but  not  otherwise,  and  tHat  clause  and  also 
clauses  157  and  159  of  the  said  articles  shall  be 
deemed  to  be  incorporated  herein  and  have  effect 
accordingly ." 

Clauses  157  aud  159  applied  in  the  event  of  a 
winding  up  of  the  company. 

By  dause  50  of  ^e  artides  the  company  was  em- 
powered from  time  to  time  by  special  resolution  to 
reduce  its  capital  in  the  manner  provided  by  section 
3  of  the  Companies  Act,  1877. 

By  clause  52:  "Whilst  the  capital  is  divided 
into  different  classes  of  shares,  all  or  any  of  the 
rights  and  privileges  attached  to  such  class  may  be 
modified  by  agreement  between  the  company  and 
any  person  purporting  to  contract  on  behalf  of  that 
class,  provided  that  such  agreement  (I)  is  ratified  in 
writing  by  the  holders  of  at  least  two-thirds  of  the  issued 
shares  of  that  class,  or  (2)  is  ratified  by  an  extraordinary 
resolution  passed  at  a  separate  general  meeting  of  the 
holders  of  the  shares  of  that  class,  and  all  the  pro- 
visions hereinafter  contained  as  to  general  meetings 
shall,  mutatis  mutandis,  apply  to  every  such  meeting, 
but  so  that  the  quorum  thereof  shall  be  members 
holding  or  representing  by  proxy  two-thirds  of  the 
issued  shares  of  the  class.'*  The  artides  also  pro- 
vided that  all  the  provisions  therein  contained  should, 
so  far  as  circumstances  would  admit,  apply  to  stock 
as  well  as  to  shares. 

By  dause  122 :  "  The  profits  of  the  company,  which 
in  respect  of  each  year  or  other  period  it  shall  be 
determined  to  distribute  among  the  members  shall  be 
applied  according  to  their  rights  and  huterests." 

By  clause  123  :  "  The  company  in  general  meeting 
may  declare  a  dividend  to  oe  paid  to  the  members 
according  to  their  rights  and  interests  in  the  profits." 

By  dause  124:  "No  larger  dividend  snsJl  be 
declared  than  is  recommended  by  the  directors;  but 
the  company  in  general  meeting  may  declare  a 
smaller  ^vidend." 

By  dause  125 :  <<  The  declaration  of  the  directors  as 
to  the  amount  of  the  profits  of  the  company  shall  be 
condusive." 

All  the  preference  and  all  the  ordinary  shares  were 
issued  and  paid  up  in  full.  Of  the  deferred  shares 
only  629,539  were  issued,  and  they  were  paid  up  in 
full. 

The  preference  shares  were  afterwards  converted 
into  preference  stock,  and  the  ordinary  shares  into 
ordinary  stock.  Both  were  afterwards  reconverted 
into  £1  shares. 

In  December,  1901,  an  advisory  committee 
appointed  by  the  shareholders  reported  that  in  their 
opinion  the  company  had  been  largely  over-capitalized, 
and  recommended  that  the  capital  should  be  largely 
reduced  and  readjusted. 

On  the  7th  of  May,  1903,  three  agreements  were 
entered  into  between  the  company  and  three  persons 
respectivdy  purporting  to  act  on  behalf  of  the  three 
classes  of  stockholders  respectivdy.  Bach  of  these 
agreements  contained  redtals  to  the  effect  that  the 
company's  paid-uj)  capital  was  to  a  large  extent  un- 
represented oy  available  assets,  and  that  a  scheme  for 
the  reduction  of  capital  and  modification  of  dass  rights 
had  been  prepared  and  embodied  in  a  series  of  resolu- 
ti(ms  whionit  was  proposed  to  pass  as  spedal  resolutions 
^  in  the  terms  indicated  in  an  annexed  form  of  notioe; 
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thftt  Uie  propoied  apfcitl  reioluttooi  ioTolTed 
ioDB  of  the  rights  and  pdvUegei  attached  to 
the  pfeferenoe  and  ordinaty  Block  and  deferred  aharei 
reipeotirel^.  Aod  it  «rat  agreed  (1)  that  bo  soon  ae 
the  agreement  should  he  ratified  aa  beLov?  mentioned 
the  company  should  he  at  liberty  to  pass  speoial 
resolutioni  in  the  termi  indicated  in  the  annexed 
form  of  notioe  and  to  apply  to  the  oourt  for  an  order 
oonflrming  the  redaction  of  capita!  as  by  such  reioLn- 
tions  was  provided  for ;  (3)  the  rights  and  priHIeg^i 
attaahed  to  [a]  the  preference  Htock,  (b)  the  ordinarf 
itook,  and  (c)  tke  deferred  shares  should  be  modified 
so  far  as  to  allow  the  said  special  resolutions  to  be 
paseed  and  have  effect  ;  (3)  the  company  was  to  con^ 
Tene  the  reqaisite  meetingfl  for  passing  the  said  special 
resolnttons  and  to  use  it3  bast  codeaTOurs  to  procure 
the  passing  thereof.  Each  agreement  was  conmtional 
on  its  beiug  ratified  in  one  of  the  modes  prescribed 
by  clause  52  of  the  articles.  The  aboYe-meutioiied 
annexed  notices  of  meetings  which  were  to  be  held  let 
forth  the  reiolutiona  which  it  was  propoeed  to  pass* 

These  agreements  were  on  the  2Qth  of  May»  1903^ 
respectively  ratified  at  meetings  of  the  preference 
ituokholderSi  the  ordinary  stockholders,  and  the 
deferred  AhAtoholders  respectively  in  accordance  with 
clause  52  of  the  artidet.  On  the  same  day  an 
extraordinary  general  meeting  of  the  company  was 
held  at  whioh  ttie  following  speoial  resolutions  were 
(inter  alia)  duly  passed,  and  they  were  afterwards 
duly  confirmed  on  the  Hlh  of  June,  19D3  :  *'  (4)  That 
the  Xl^50O,0(K)  preference  stock  of  the  company  be^ 
and  the  same  ia,  hereby  reconverted  and  divided  into 
l,5u0,000  preference  shares  oi  £i  each,  aud  that  the 
£1,350,000  ordinary  stock  of  the  company  be,  and 
the  same  isi  hereby  recoavaFrad  and  divided  into 
l,3d0,000  ordinary  sharta  of  £1  each.  (5)  That  the 
capita L  of  the  company  be  reduced  to  £1,345,000, 
divided  into  1,500,000  preference  shares  of  13s.,  and 
1,350,000  ordinary  shares  of  ds«  each,  and  650,000 
deferred  shares  of  li^,  and  that  such  reduction  be 
effected  as  follows :  (1  j  By  eancelllng  paid-up  capital 
which  U  unrepreirented  by  available  assets  to  the  extent 
of  Is*  in  respect  of  each  of  the  preference  shares,  and  by 
reducing  the  nomiual  amount  of  such  preference  shares 
accordingly  to  ISs,  each ;  (2)  by  cancelling  paid-up 
0(i>pltal  which  is  unrepresented  by  available  aisets  to 
the  extent  of  15b*  in  respect  of  each  of  the  ordinary 
shares  of  the  company,  and  by  reducing  the  nominal 
amount  of  such  ordinary  sliares  to  6b.  per  share  ;  (3) 
by  cancelling  paid-up  capital  which  is  unrepresented 
by  available  aisi^ts  to  the  extent  of  19st  in  re«pect  of 
each  of  the  outstanding  deferred  shares  of  ttie  com* 
pany,  and  by  reducing  the  nominal  amount  of  such 
deferred  shares  and  of  the  unissued  deferred  shares  to 
Is.  per  share."  Another  speoial  resolution  was  also 
passed  that  the  articles  of  aasociation  of  the  company 
be  altered  by  adding  at  the  end  thereof  the  following 
additional  provisions— namely,  clause  163,  to  the 
effect  that  immediately  atter  the  confirmation  by  the 
court  and  the  registration  of  the  order  and  a  minute 
approved  by  the  court  in  accordance  with  section  15 
of  the  Companies  Act,  1S67,  the  directors  should  by 
resolution  consolidate  the  preference  shares  into 
preference  stock  and  the  ordinary  shares  into  ordinary 
atook,  and  should  thereupon  by  resolution  divide  each 
holding  of  preference  stouk  inta  two  sections— namely, 
one  of  6  per  cent.  Qfumulative  preference  stack  and  the 
other  of  ordinary  stock,  such  sections  bearing  the 
same  ratio  to  each  other  as  forty  to  twenty- five ^  and 
the  directors  sbonld  by  resolution  reconvert  the  said 
stock  of  each  class  into  shares  of  £1  each,  and  should 
thereupon  by  rfsolution  convert  the  deferred  shares, 
if  any,  into  ordinitry  stock,  and  upon  such  on  version 
ahonld  recouTert  such  ordinary  stock  into  ordinary 
sliv^t  of  aL  each  to  tbi  txt^^t  that  the  capital  might 


consist  in  part  of  600,000  0  per  oent.  cumulative 
preference  shares  of  £1  each  and  in  part  of  ordinary 
shares  of  £1  each  oonf erring  the  rights  next 
specified — namely,  "  Aa  from  the  time  when  toe 
said  order  and  minute  shall  have  been  registered 
aa  aforesaid  the  profits  of  the  company  from 
time  to  time  available  for  dividend  shall  b0 
applicable  as  follows:  (I)  To  the  payment  of  the 
cumulative  dividend  on  the  preference  shares  or 
stock  as  from  the  registration  aforesaid ;  (2)  to  the 
payzoent  of  the  dividend  oa  the  ordioary  shares  or 
stock  as  from  the  time  when  the  said  order  and 
minute  shall  have  been  registered  as  aforesaid,  the 
surplus  assetA  available  for  distribution  amongst 
the  members  in  a  winding  up  shall  be  applicable, 
first,  to  the  payment  olf  of  the  preference  shares 
or  stock  at  the  rata  of  £150  for  erery  £100  of  auoh 
stock  ;  and  secondly,  the  surplus  shall  be  divided 
amongst  the  holders  of  the  ordinary  shares  or  itodk 
rateablF  in  proportion  to  the  amount  of  such  shuoi 
or  stock  held  by  them  respectively.  The  provUions 
hereby  made  in  regard  to  the  rights  of  the  memberi 
of  each  dass  as  regards  dividends  and  distribufciom  of 
assets  in  a  winditg  up  shall  take  effect  by  way  of 
modifications  of  the  rights  originally  attached  tberitfto, 
and  accordingly  such  members  shaU  not  be  entttlid 
to  any  rights  inonsistent  therewith,  and  in  particutaf 
all  arrears  of  undeclared  dLTtdends  up  to  the  time 
when  the  said  order  and  minute  shall  be  regiftered 
ahall  be  extinguished/' 

Before  the  meetings  were  held  the  dif  eotora  sent  to 
the  shareholders  a  Qtroular  in  which  they  said  that  if 
the  proposed  scheme  were  not  adopted  the  payment 
of  dividends  would  have  to  be  indefinitely  poetponedt 

These  reaolation  having  b^n  passed,  the  oompany 
presented  a  petition  for  the  confirmation  by  the  oonrt 
of  the  resolutions  for  the  reductioQ  of  the  oapitaJL 

The  petition  alleged  that  previously  to  the  pawng 
of  the  resolutions  paid-up  capital  to  an  amoimt 
exceeding  £2,134,039  had  been  lost,  or  was  unrepre- 
sented by  available  assets,  and  partioulars  of  ths 
alleged  lois  were  stated. 

The  petition  also  stated  that  ^*  no  dividends  hav» 
been  paid  on  the  preference  stook  and  iharea  In  the 
capital  of  the  company  since  March,  lEKM),  On  toe 
ordinary  shares  a  dividend  of  7  per  cent,  until  the  3tBt 
of  March,  ld09,  and  an  interim  dividend  of  2|  p« 
cent,  on  account  of  the  year  ending  the  3  let  of 
March,  1900«  Nothing  has  since  been  paid*  The 
deferred  shares  received  a  dividend  at  the  rate  of  7 
per  oent.  for  a  period  of  about  three  months  to  ths 
31it  of  March,  18^8,  and  nothing  has  sines  besn 
paid/' 

It  was  also  alleged  that  the  proposed  rednotion  of 
capital  ''does  not  involve  either  the  diminution  of 
any  liability  in  respect  of  any  unpaid  capital  or  the 
payment  to  any  shareholder  of  «iy  paid-up  capitaL" 

Evidence  was  adduced  to  prove  t^e  alleged  loss  of 
capital. 

The  petition  was  opposed  by  the  Unlled  States 
Debenture  Corporation,  who  were  holders  of  prefer- 
ence stock. 

Buckley,  J.,  held  tliat  the  alleged  loss  bad  bs«n 
proved,  that  the  propose' d  reduction  was  in  aooocd* 
ance  with  the  legal  tights  of  the  shareholders  haviog 
regard  to  cdauae  62  of  the  articles,  and  that  the 
proposed  reduction  was  fair  and  equitable.  He  aooord" 
ingly  made  an  order  confirming  tue  reaolutian* 

Tne  corporation  appealed* 

Younger t  K.C.,  aud  Kirhrf,  for  the  appsllants.-^flui 
rights  of  the  preference  mareholders  are  defined  by 
the  memorandum  of  association.  Thsy  are  thetilon 
conditions  which  cannot  be  altered* 
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ham  Breweries,  16  Times  L  B.  180 ;  Andrews  ▼.  Gas 
Meter  Co.,  46  W.  B.  321,  [1897]  1  Oh.  861;  Underwood  v. 
London  Music  Ball  (Limit&i),  49  W.  B.  607,  [1901] 
2  Oh.  309 ;  AOen  v.  Gold  Aee/s  of  West  Africa.  48 
W.  B.  462.  [1900]  1  Oh.  666;  BrUish  and  AmeHcan 
Trustee  and  Finance  Corporation  t.  Couper,  42  W.  B. 
662.  [1894]  A.  0.  399;  In  re  Barrow  Ecsmatite  Steel 
Co.,  [1900]  2  Oh.  846,  49  W.  B.  Dig.  84,  were  referred 
to  in  the  ooorae  of  the  argomeiit. 

BvOf  K,C.,  and  MarteUi,  for  the  company. 

Yauohait  Willxahb,  L.J.— In  my  judgment  this 
Hipeal  fails.  I  do  not  Imow  that  there  is  really  mnoh 
to  be  said,  so  far  as  I  am  coooemed,  except  that  I 
entirely  agree  with  the  judgment  of  Buckley,  J.,  and 
the  reasoiiS  ^^lich  he  gave  for  it. 

There  are  only  two  pomts  for  consideration.  The 
first  is  the  proof  of  the  alleged  loss  of  capital.  If  you 
M  through  the  figures,  and  deal  with  them  as 
BuoUey,  J.,  has  done,  there  cannot,  in  my  opinion, 
be  any  doubt  that  the  loss  has  been  proved. 

Now,  assuming  the  loss  be  proved,  there  is  very 
liitle  dse  to  be  said.  If  the  memorandum  of  associa- 
tion gave  to  a  dass  of  shareholders  certain  privileges 
and  rights  unconditionally,  then  I  agree  folly  that 
Ashbury  v.  Watson  is  conclusive  to  show  that  the 
company  could  not  alter  or  modify  the  privileges  thus 
unconditionally  given  by  the  memorandum.  But 
that  is  not  the  case  here.  Far  from  the  privileges 
being  given  unconditionally,  it  is  obvious  that  toey 
are  given  conditionally,  as  is  shown  by  clause  6  (/) 
of  the  memorandum  of  assodation.  [His  lordship 
ssad  the  clause,  and  continued :]  The  result  is  that 
these,  privileges  are  not  unconditional,  but  condi- 
tional; and  it  seems  to  me  that  all  the  proper  steps 
have  been  taken  to  bring  about  the  modificatidn  of 
li^ts  and  privileges  of  the  preference  shareholders. 

Under  these  circumstances  I  see  no  reason  why  the 
sanction  of  the  court  to  this  scheme  should  be  refused 
vpco  the  ground  that  it  iu  any  way  mocUfies  the 
nghts  of  the  preference  shareholders.  The  rights 
of  the  preference  shareholders,  as  was  pointed 
out  l^  Buckley,  J.,  are  now  those  which  have  been 
brought  about  by  the  modification;  and  nnder  these 
ciroomstances  the  scheme  is  in  no  way  inconsistent 
with  those  rights. 

That  being  so,  the  only  matter  left  to  consider  is 
whether  the  scheme  is  unfair.  I  entirely  agree  with 
Buckley,  J.,  that,  whether  a  scheme  does  or  does  not 
accord  exactly  with  the  legal  rights  of  the  share- 
holders, the  court  may  always  consider  whether  it  is 
a  fair  or  an  unfair  scheme.  In  my  jodfrnent  this  is  a 
fair  scheme.  I  cannot  help  saymg,  although  this  is 
in  no  way  conclusive  upon  the  question  of  fairness, 
that  the  court  always  does  take  into  consideration 
the  wishes  of  the  shareholders  who  are  affected  by  the 
scheme ;  and  in  this  case  the  majorities  which  have 
been  obtained,  to  my  mind,  go  far  to  show  tiiat  the 
shareholders,  and  in  particular  the  preference  share- 
holdecs,  regflorded  this  as  a  fair  scheme.  And,  after 
all,  these  modsfioations  might  have  been  brought 
abontand  have  bound  thepreforence  shareholders,  even 
though  there  had  been  no  scheme  for  the  reduction 
oloapitaL 

I  think,  under  these  circumstances,  we  ought  to 
affirm  the  judgment  of  Buckley,  J.,  and  with  costs. 

BoMKB,  L.J. — I  agree  that  this  appeal  must  be 
dismissed.  The  only  pomt  reaUy  in  the  case  was  that 
the  provision  in  clan«e  6  (/)  of  the  memorandum  was 
invaud.  In  my  opinion  that  is  a  perfectly  good  pro- 
vision. The  nghts  and  privileges  of  the  different 
olswes  of  shares  inter  se  constitute  a  matter  not 
specially  provided  for  by  the  Legislature.  There  is  lio 
psaion  why  those  ri|^ts  and  pritil^ges  should  not  be 


altered  from  time  to  time,  or  why  the  alteration 
should  not  be  duly  provided  for.  Saoh  a  provision  is 
not  like  one  cono«miDg  the  object  of  the  company  or 
the  total  amount  of  its  capitaL  Those  matters,  as  is 
provided  by  section  8  of  the  Oompauies  Act,  1862,  must 
be  fixed  by  the  memorandum  of  association.  They 
must  be  specified  in  the  memorandum  of  association, 
and  caonot  af terwsfds  be  changed  at  the  will  of  the 
company ;  but  there  is  no  legislative  provision  as  to 
the  rights  and  privileges  of  the  different  classes  of 
shareholders  inUr  m,  and  the  company  may  properly 
provide  for  any  modification  of  those  rights  and 
privileges  by  either  the  articles  or  the  memorandum. 
A  fallaoious  argument  was  adduced  on  behalf  of 
the  appellants,  that  the  rights  and  privileges  of  the 
preference  shareholders  were  fixed  by  the  memor- 
andum of  association,  clause  6,  paragraphs  (a)  to  (d) 
inclusive,  and  that  those  paragraphs  constituted  a 
conditiou  of  the  memorandum  which  could  not  be 
altered.  The  answer  to  that  argument  is  perfectly 
clear.  The  condition  as  to  the  r&hts  and  privileges 
of  the  preference  and  ordinary  £ares  inter  se  con- 
tained in  the  memorandum  is  not  that  which  is 
expressed  by  the  paragraphs  (a)  to  (cQ,  but  that  which 
is  expressed  by  those  paragraphs  plus  paragraph  (/). 
I  have  no  doubt  that  the  provision  •  contained  in 
paragraph  (/)is  perfectly  valid,  and  that  being  so  the 
whole  argument  for  the  appellants  in  substance  goes 
by  the  board,  and  I  think  the  appeal  must  faiL 

Stiblotg,  L.J.— I  am  of  the  same  opinion.  The 
main  argument  in  this  court  has  been  upon  a  point 
whidi,  as  I  understand,  was  not  made  before  Buckley, 
J.,  and  certainly  is  not  dealt  with  in  his  judgment — 
namely,  that  paragraph  (/)  of  clause  6  of  the  memo- 
randum of  association  was  beyond  the  powersof  theoom- 
pany«  [His  lordship  read  clauses  6  and  6  of  the  memo- 
randum, and  dause  62  of  the  articles,  and  continued :] 
It  was  decided  by  this  court  in  Ashbury  v.  Watson  that 
when  the  memorandum  of  association  of  a  company 
stated  that  the  holders  of  a  portion  of  its  shares  were 
to  have  a  right  to  receive  a  preferential  dividend,  and 
there  was  no  power  to  modify  that  provision  con- 
tained in  the  memorandum,  it  was  a  condition  which 
could  not  be  altered  by  the  company,  regard  being 
had  to  the  provisions  of  section  12  of  the  Oompanies 
Act,  1862.  Bj  that  decision  I  am  bound,  and  I  have 
no  desire  to  depart  from  it.  Bat  how  doA  it  apply 
to  the  present  case  P  It  is  said  that  these  paragr«phs 
(a),  (6),  and  (c)  of  dause  6  define  the  rights  of  the  share- 
holders and  constitute  *'  oonditioas "  within  the 
meaning  of  the  deddon  in  Ashbury  v.  Watson,  and  so 
they  do.  Then  it  is  said  that  effect  is  not  to  be  given 
to  paragraph  (/)  in  the  same  dause.  There  1  part 
company  with  the  argument.  Olause  6  provides  that 
the  rights  mentioned  shall  be  attached  to  the  shares 
<*  subject  as  hereinafter  provided,*'  and  if  paragraphs 
(<>)>  W*  <^^  (c)  c^'®  conditions  within  the  meamo^ 
of  the  decision  in  Ashbury  v.  Watson,  parsjpraph  (/)  u 
equally  a  condition  within  the  meaning  of  that 
decision  and  of  section  12  of  the  Oompanies  Act,  1862. 
The  same  document  which  confers  a  preference  on 
one  dass  of  shares  contains  also  provisions  which 
make  the  rights  and  privileges  of  the  preference  share- 
holders capable  of  alteration,  and  unless  it  can  be 
established  that  such  a  stipulation  is  forbidden  by 
law,  effect  must  be  given  to  it  as  well  as  to  the  con- 
ditions contained  in  paragraphs  (a),  (b),  and  ^c). 

Then  how  is  it  made  out  that  this  provision  con- 
tained in  paragraph  (/)  is  forbidden  by  law  F  There  is 
certainly  no  decision  to  that  effect.  No  provision  has 
been  pointed  out  in  the  Oompanies  Act  which  says 
that  that  shall  not  be  done.  But  it  is  said  that  you 
cotUd  not  insert  such  a  dause  with  reference  to  the 
objeott  for  whidi  the  company  is  to  be  esteUished. 
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I  Agree  tbat  m  that  ctae  vnoh  a  dauia  would  be 
iamid,  but  why?  Btctioa  ^  of  the  Act  of  1862 
«pecifio«lLy  pro-v-ides  that  the  memoiftndntii  of  asiociA- 
tiDD  shall  contain  certain  thmgi,  &nd,  amongiit  othei^, 
tbe  objects  for  wiiich  the  company  is  to  be  efltabdahed. 
That  ii  a  proTiBion  of  the  Act  which  muftt  be  com- 
plied  with  in  lubAtance  and  cot  merely  in  form.  A 
measorftndom  which  i^ontaioed  a  proTuiioi]  that  the 
object  of  the  company  shotiid  be  inch  m  the  oompany 
might  &om  lime  to  time  in  general  meeting 
determine,  would  not  be  a  compli&Dce  with  section  8> 
Again  I  if  the  memorandtim  provided  that  the  objeotn 
of  the  cooipiny  ■  ho  aid  be  apedfiei  objeoti  numbered 
(a)^  {b)j  (c),  and  lo  on  on  to  the  end  of  the  alpbabet, 
and  ttieo  wo  and  up  with  a  geneml  clautOi  ^*  and  such 
other  objoots  ai  tbe  company  may  in  general  meeting 
determine,"  that,  ae  it  seems  to  me,  would  eqaally 
fail  to  oomply  with  the  require  men  ts  of  the  statutei 
and  for  that  reaion  wotdd  be  invalid.  But  the  Legis- 
lature hai  not  thought  fit  to  require  that  the  company 
shall  in  its  memoraudom  Rtate  definitely  anything  a4 
to  the  priori  tie*  of  the  different  classes  of  shares  into 
which  the  capital  may  be  divided.  All  that  section  8 
reqmrea  to  be  stated  with  regard  to  the  capital  is  tbe 
amount  of  capital  with  which  the  company  proposes 
to  be  registered  divided  into  shares  of  a  certstu  fixed 
amonnt,  and  that  requirement  is  satisfied  by  clause  5 
of  the  memorandum  in  the  present  case. 

In  these  circumstances  it  seems  to  me  that  theire  ii 
nothing  which  ei* titles  the  court  to  say  that  such  a 
danse  as  paragraph  (/}  of  clause  6  is  forbidden  by  laWi 
and  in  fact  I  think  that  if  we  were  so  to  hold  we 
should  be  departing  from  what  was  laid  down  by  this 
court  in  Andrews  v.  Gai  Meter  Co.  There  the 
memorandum  stated  that  the  nominal  capital  of  the 
company  was  '*  £60,000,  divided  into  600  tbares  of 
£100  each,  every  share  being  sub-divisible  into 
fifths,  with  power  to  increase  the  capital  as  provided 
by  the  articles  of  association^'^  The  compsny  issued 
prefen«nce  shares  in  aecardanoe  with  tbe  artidei  of 
assodation,  which  were  altered  for  that  purpose,  and 
it  was  held  that  that  was  valid.  Lindtey,  L.J.^  in 
giving  the  judgment  of  tbe  court  after  r-f erring  to 
SarrU<m  v*  Mt^imn  Raihvaij  Co.,  2'^i  W.  E-  403, 
L.  B.  19  Eq.  358,  before  Jessel,  M.E..  and  In  re 
Sotdh  Durham  Brewery  Co.,  M  W  R  126,  in 
Ch.  D.  261,  and  In  re  Bridgmat^  Navigaticm  Cv., 
36  W,  E.  769,  Z9  Cb.  D.  1,  both  before  the  Court  of 
A^p«^^  said:  "These  decisions  turned  upon  the 
principle  that  although  by  section  &  of  the  Act  the 
memorandum  is  to  slate  ttie  amount  of  the  ortginal 
capital  and  the  number  of  shares  into  which  it  is  to 
be  divid*-d,  yet  in  other  respect*  the  lights  of  the 
ihaiefaotders  m  respeet  of  their  shares,  and  the  termi 
on  which  additional  capital  may  be  raised,  are  matters 
t&  be  regulated  by  the  articles  of  association  riitber 
than  by  the  memorandum,  aud  a^e  therefore  m&tters 
which  (unless  provided  for  by  the  memorandum  as 
in  Aahbtirtf  v.  WuUon)  may  be  determined  by  the 
ootnp&ny  from  time  to  time  by  special  resolutions 
portuant  to  section  50  of  the  Act/* 

Now,  that  principle  seems  to  me  to  apply  here,  for  the 
rights  of  the  various  classes  of  Bhareholders  are  by 
the  memorandum  of  aisociation  m»de  subject  to 
alteration  by  reference  to  the  articles  of  association » 
On  these  grounds  I  think  that  the  point  which  was 
raised  tor  the  appellants  ought  not  to  prevail ;  and 
in  other  respects  I  agree  with  the  judgment  of 
Buokley,  J. 

The  only  point  which  strikes  me  with  regard  to  the 
fairness  of  the  arrangement  is  this,  that  at  first  tight 
it  does  seem  as  if  tbe  rights  of  the  preference  share-* 
holders hadbeensomewhatserionsly  trenched  upon >  B ut 
when  we  find  such  a  clause  m  the  articles  of  association 
it  claoid  ^2,  ftod  tnoreorer,  that  theie  alterations  in 


the  rights  of  the  various  classes  of  ihareholden  have 
been  considered  first  of  all  by  a  committee  consisting 
of  busicess  men  chosen  by  the  shareholders  th^m- 
selves t  and  that  they  have  subt  equently  been  sano-^ 
tioned  by  large  majorities  at  the  various  meetings  of 
shareholders  which  have  been  held^  it  would  require  b 
very  strong  case  to  induce  this  court  to  interfere.  I 
entirely  agree  with  what  has  been  said  both  hf 
Buckley*  J.,  and  by  this  court  on  the  present  oootiSidiL 
that  in  aU  these  caies  the  court  ts  not  under  an 
obliication  to  confirni  any  scheme  for  rednctioQ  by 
whatever  majorities  it  may  be  sanctioned,  bat  ha«  a 
discretion  which  it  is  bound  to  exercise  in  a  propar 
oatei  but  at  the  same  time,,  in  exercising  that  discre- 
tion* when  we  find  that  the  determinatioa  of  inch 
matters  as  variations  in  the  rights  attached  to  differ* 
ent  olaises  of  shareholders  haa  by  the  constitution  of 
the  company  been  left  to  the  decision  of  the  shareboldm 
themselves^  the  court  otoght  to  be  very  careful  hoir  it 
interferes  with  the  hand  fide  judgment  of  basixiaai 
men  on  a  matter  of  business  in  whicti  they  themselvw 
are  largely  interested.  It  has  been  snggested  that 
the  shareholders  voted  under  the  infiuence  ot 
a  statement  made  in  a  circular  iasned  by  the 
directors,  that  if  this  oourse  were  not  adopted 
the  payment  of  dividends  would  be  indefimtely 
postponed.  But  when  we  find  that  by  clanae 
123  of  the  articles  of  association  it  is  lerft  to 
the  committee  to  determine  what  amount  shall  be 
distributed  amongst  the  members  by  way  of  dividend, 
and  that  by  clause  124  no  larger  dividend  shaU  be 
declared  than  is  recommended  by  the  direotora,  and 
we  also  find  that  the  directors  have  taken  the  vsaw 
that  in  the  present  state  of  the  anthorities  it  would  bs 
unwise  for  tbem  to  act  npon  tome  cases — such  ai 
Lee  V,  NeiiclMki  ABpJuOk  Co.,  37  W,  B.  321, 41  Ch.  D,  1, 
and  Vfrner  v,  GenereU  and  Ccfmmerd4il  2ViMt,  [IS94}  2 
Ch.  239,  which,  though  they  are  binding  on  this  ooiut, 
have  not  received  fiuaily  the  sanction  of  the  Hou«e  of 
Lords,  andf  as  appears  from  what  was  said  in  Dqp^ 
V.  Corrj,  50  W.  E*  66,  [1901]  A*  C  477,  may  in  any 
event  require  great  care  in  their  application^t  aeeoii 
to  me  impossible  to  say  that  that  statement  in  the 
circnlar  was  such  a  departure  from  the  law  as  to  oom* 
pel  us  to  hold  that  the  sanction  of  the  ahareholdBCi 
was  obtained  unfairly.  I  think  it  was  a  matter  which 
might  reasonably  and  properly  be  taken  into  coxuidera- 
tion  by  those  to  whom  the  circular  was  addresaed, 
I  agree  with  what  was  said  by  Buckley,  J.,  and  I 
think,  therefore,  that  the  appeal  fails. 

Solidtori^  Aihtititf  Morris^  Cri^t  S  Co ;  Franck  4t 
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Chan,  Div, 
Byme,  J, 

In  re  Arti/.ans  Laitd  and  Hob tgaoe  Cqapobatiov 

(LisriTED),  (a.) 

Company — Winding  up—Arrear9  of  dimdend* — Svmi 
dti^  OS  returtt  of  capit^d  in  puratmne^  o/  refiu<ii^n  ^ 
tapiM^BtatuU  of  LimiMiom — Specialty  or  $imfk 
cmdract  debts. 

The  Tj^U  of  u  ihurehoMer  in  a  h'mtkd  ^ompmuf  &»  laf 
f&r  dividenda  on  ordinary  ehartm  in  arrtar  for  m&re  tham 
lix  ymr$i  hut  le%a  thtm  iwfa^ty  yean^  is  not  hmrried  by  Um 
BtaiuU  of  Limiiationii  m  such  arrtan  are  in  th>  tn 
of  epedattift  ^nd  not  iimple  <^ntrad^  debts,     Tk$ 

(a.)  Reported  by  Nkviixi  Tebbutt,  Esq.,  Bar- 
lifter-at-Law, 
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principU  applies  to  auma  due  for  capUal  returnable  to 
the  SMreholders  in  pursuance  of  a  resolution  for  reduc" 
Hon  of  capital  sanctioned  by  the  court. 

Thii  was  a  stuninoiui  by  the  liqnidaton  in  the 
▼olantwy  winding  up  of  the  above  company  for  the 
direotion  of  the  oonrt  as  to  matters  arising  in  the 
distribution  of  the  assets  of  the  company. 

The  company  was  incorporated  in  1892  nnder  the 
Oompanies  Acts  as  a  limited  company,  with  a  capital 
of  £187.600  divided  into  187,500  shares  of  £1  each. 

By  special  resolution  passed  in  May»  and  confirmed 
in  June,  1893,  it  was  resolved  that  the  capital  should 
be  reduced  from  the  above  amount  to  £93,750, 
divided  into  187,500  shares  of  10s.  each,  and  that  the 
reduction  should  be  e£ESaoted  by  making  a  return  to 
the  shareholders  of  10s.  per  share.  This  resolution 
was  confirmed  by  order  of  the  court  in  August,  1893. 

In  pursuance  of  this  resolution  the  directors  of  the 
company  in  June  and  July,  1893,  forwarded  circulars 
to  the  shareholders  informing  them  of  the  order  of 
the  court  for  the  reduction  of  capital,  and  that  the 
amount  of  capital  which  they  were  entitled  to  have 
returned  would  be  paid  to  them  upon  their  lodgiog 
their  share  certificates  with  the  company. 

A  second  number  of  circulars  was  issued  in  October 
and  November  of  the  same  year  oa^liog  the  attention 
of  the  shareholders  to  the  former  circular,  and  asking 
them  to  lodge  tbeir^  certificates  with  the  company. 

All  the  shareholders  who  communicated  with  the 
company  in  response  to  these  circulars  had  the  10s.  in 
respeet  of  each  of  their  shares  returned  to  them.  A 
considerable  number,  however,  did  not  send  in  any 
oUims  dther  then  or  later. 

A  spedal  resolution  was  passed  in  April,  and  con- 
firmed in  May,  1903,  to  wind  up  the  company 
TolunttfUy,  and  three  persons  were  appointed  joint 
liquidators. 

The  unretnmed  money  to  which  th^  shareholders 
would  have  been  entitled  if  they  had  lodged  their 
certificates  amounted  to  £940. 

The  liquidators  took  out  this  summons  in  the 
winding  up  for  a  declaration  that  the  claims  to  the 
return  of  10s.  per  share  of  the  diareholders  who  had 
not  been  paid  were  barred  by  the  Statute  of  limita- 
tions ;  and  also  that  the  claims  of  all  persons  in  whose 
&vour  dividend  warrants  upon  the  shares  were  issued 
more  than  six  years  before  the  commencement  of  the 
winding  up  were  barred  in  the  same  way. 

The  respondent  Lamb  had  been  appointed  by  an 
order  of  the  court  to  represent  the  former  class  of 
shareholders,  the  respondent  Qill  the  latter  daes. 

Whinney,  for  the  liquidators — The  return  of  the 
capital  was  sanctioned  under  the  authority  of  the 
British  and  American  Trustee  and  Finance  Corpora- 
tion V.  Couper,  42  W.  B.  652,  [1894]  A.  G.  399,  414. 
Immediately  upon  the  resolution  of  June,  1893,  beiog 
sanctioned  the  shareholders  became  entitled  to  sue  for 
the  capital  which  was  to  be  returned  to  them :  DaUtm  v. 
The  Midland  Counties  Railway  Co,,  13  Oom.  Bench 
474 ;  Moore  v.  Garwood,  4  Exch.  681 ;  Johnson  v.  Oos^ 
lett,  4  W.  B.  655,  25  L.  J.  0.  P.  274.  The  share- 
holders having  omitted  to  sue  for  more  than  six 
years  are  barred  by  the  statute.  This  is  seHledlaw 
as  regards  dividends  where  more  than  twenty  years 
have  run :  In  re  The  Severn  and  Wye  and  Sevim 
Bridge  Railway  Co.,  44  W.  B.  347,  [1896]  1  Oh.  559. 
Toe  capital  suois  due  to  be  returned,  but  unpaid, 
stand  up  >n  the  same  footing.  These  are  simple 
contract  and  not  spedalfy  debts.  The  special  resolution 
is  not  under  seaU  Section  16  of  the  Companies  Aot^ 
1862,  only  makes  these  articles  of  association  binding 
as  a  deed  upon  the  members,  not  upon  the  company. 
The  company  are  not  bound  by  any  trust  as  regards 
these  soma  which  would  prevent  the  time  numing 


under  the  statute:  MoseUy  v.  Cressey's  Co. 9 14  W.  B. 
246.  L.  B.  t  Bq.  405,  Christian,  L  J.,  in  Smith  v.  The 
Cork  and  Bandon  Railway  Co.,  Irish  Beps.,  5  Bq.  65. 
That  case,  ho«evf»r,  and  also  In  re  The  Drogheda 
Steam  Packet  Co.  (Limited),  L.  B.  Ir.,  [1903]  1  Oh.  D. 
512,  are  distinguishable  from  this  case  as  regards 
the  length  of  time  during  which  the  shareholder  can 
sue,  as  in  those  cases  there  were  certificates  issued 
under  the  seals  of  the  companies. 

H.  Greenwood,  for  the  respondents.— The  resolution 
and  the  circulars  to  the  shiureholders  constituted  an 
appropriation  for  the  shareholders  of  the  moneys  to 
be  returned,  and  created  a  trust  to  which  the  Statute 
of  Limitations  does  not  apply.  A  company  is  a  etatu- 
tory  partnership,  and  the  statute  does  not  Apply  during 
its  continuance:  Kay,  J.,  in  Barton  v.  The  North 
Staffordshire  Railway  Co.,  36  W.  B.  754,  38  Ch.  D.,  p. 
463.  In  Dalton  v.  The  Midland  Counties  Railway  Co.  and 
Smith  V.  The  Cork  and  Randan  Railway  Co.  the  right 
of  the  shareholder  arose  out  of  a  contractual  relation. 
Here  the  question  is  really  one  of  administration  of 
the  aisets  of  the  company.  The  shareholders  repre- 
sented by  Mr.  Lamb  have  paid  20s.  for  their  shares 
and  received  nothing  back,  and  they  must  be  dealt 
with  00  that  footing  in  the  distribution  of  assets: 
In  re  The  Wakefidd  RoUing  Stock  Co.,  40  W.  B.  700, 
[1892]  3  Oh.  165.  As  regards  the  unpaid  dividends, 
the  case  of  In  re  The  Severn  and  Wye  and  Severn 
Bridge  Railtoay  Co.  is  not  the  same  as  this  case,  as 
there  was  in  that  case  no  notice  given  to  the  share- 
holders of  part  of  the  assets  being  set  aside  for  them. 
In  any  case,  the  claims  of  the  shareholders  are 
specialty  rigots,  and  are  therefore  not  barred :  In  re 
The  Drogheda,  Steam  Packet  Co.  {Limited)  aud  In  re  The 
Cornwall  Minerals  Railway  Co.,  46  W.  B.  6,  [1897] 
2  Ch.  74. 

Bybhb,  J.— I  will  first  ooniider  the  question  of 
the  unclaimed  dividends.  I  thiokthat  the  authorities 
are  dear  that  as  regards  them  the  statutory  period  is 
twenty  years,  and  that  consequently  there  is  no  right 
to  deal  with  these  dividends  now  otherwise  than  by 

Saying  them  to  the  persons  in  whose  favour  they 
ave  been  declared.  Amongst  other  cases  I  have  been 
referred  to,  the  case  in  the  Irish  Court  of  Appeal 
of  Smith  V.  TJie  Cork  and  Bandon  Railway  Co.,  where 
the  company  had  declared  a  dividend  in  favour  of  its 
shareholders  without  providing  for  its  prefer- 
ence shareholders  whose  dividends  were  more  than  six 
years  in  arrear.  Two  points  were  dealt  with,  one  as 
to  the  statutory  period  of  limitaticm,  the  other  as  to 
whether  the  company  were  in  the  position  of  trustees  so 
as  to  prevent  the  statutory  time  running.  The  opinion 
of  t^e  court  was  that  there  was  no  such  relationship 
between  theoompanyanditsshareholders.  Incidentally 
alsoit  was  stated  thatthe  period  of  limitation  wastwenty 
years.  In  In  re  The  Severn  and  Wyeand  SevemBridge 
Railway  Co.,  Bomer,  J.,  dealing  with  a  case  of  a 
declaration  of  dividends  upon  ordinary  shares,  held 
that  upon  the  declaration  a  debt  became  payable  to 
each  shareholder  in  resoect  of  his  dividend  for  which 
he  could  sue  at  law.  Here  agaux  the  learned  judge 
«had  not  to  decide,  and  did  not  dedde,  whether  the 
statutory  period  was  or  not  twenty  years,  but  he  did 
decide  that  the  company  was  not  a  trustee.  The 
latest  caie  to  which  I  have  been  referred  is  the  Irish 
case  of  In  re  Drogheda  Steam  Packet  Co.,  where 
dividends  on  ordinary  shares  had  been  declared  more 
than  six  and  less  than  twenty  years  before  they  were 
claimed  by  the  shareholders,  and  it  was  held  that  the 
share  certificates  constituted  a  specialty  debt  recover- 
able after  six  years.  The  Master  of  the  Bolls,  after 
Inferring  to  Smith  v.  The  Cork  and  Bandon  Railway 
Co.,  says  (L.  B.  Ir.,  [1903]  1  Oh.  D.,  p.  516),  ••  Tnen  u 
there  s  distinction  in  the  om«  of  an  ordinary  share* 
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hfilder  f  The  dividends  in  each  oa« e  are  paynble  out  of 
the  iame  fund  bat  Ihm  prnferf^nc^  ehar^hf^idBra  oome 
£riit/'  Tb'  ne  caaea,  all  hough  not  in  atnctueea  bin<1itig 
Upon  m(»,  ate  goidiDg  aatbaritiei  iiptjo  thu  qnen- 
tioo.  The  ooly  diatiiictioti  that  can  be  Huggfstad 
between  those  caiea  iBd  the  one  before  me  is  that 
whereaa  in  the  coae  of  prefereiice  shareholders  tbere 
ie  uanalij^  a  8t4itetiient  on  the  share  oertificatea  that 
the  sharebolderji  are  entitled  to  a  o«Hftia  dividetid, 
and  whereas  in  Smith  t.  The  Cork  and  Bandon  Railnju^ 
Co,  there  was  iipon  the  oertificate  a  statement  to  that 
effect,  in  the  oaae  of  ordinary  thareholders  the  eertifi- 
cites  ody  refer  to  the  rulea  and  regiil^tiouB  of  the 
company*    That  drstinction  oaanot  be  relied  upon. 

I  now  come  to  the  question  of  the  return  of  the 
capitaL  I  cannot  distinguieh  between  this  fond  and 
that  of  the  undrawn  dividendft  in  renpect  of  ttie 
Statutory  period*  They  aUnd  upon  the  same  footing. 
In  e&oh  caee  the  claims  depend  upon  rights  ariaiug 
out  of  the  articles  which  are  referred  to  la  oertiHcates 
under  the  seal  of  the  oompany.  I  tliink  that  the 
same  priuciple  which  applies  to  the  unpaid 
diyidends,  appliea  alao  to  the  unpaid  returns  of 
capital^  aud  that  oouB^ueatly  the  statutory  period  in 
each  case  is  twenty  years.  Thit  conolusion  renders  it 
nimeeeasary  for  me  to  coo  aider  whether  or  not  the 
oompany  holds  the  uupaid  returns  of  capital  as  a 
tnut  fund  for  the  shareholders  who  hare  not  claimed. 
In  any  ease  this  fund  is  not  distributable  now, 

Solioitort,  E.  C,  Mailings  it  Butt, 


Dee,  5, 


ObaBi  I>ir,  i 
Harwell,  J.  j 

In  re  QSIIERAL  AootDEUT  AsSHRAJfCE  CORPQRATIOir 
(Limited),  {a.) 

Company — Mortfjagt  Mairity^^DiMoltttian  of  company 
— Fur^hu&er  of  asstk-^Vrnting  ordnr—Trmtite  Adt 
1893  (50  li;  37  Vict.  c.  63),  c*.  26,  mh-veciion  {iL) ; 
s,  36,  mh'iection  1,  dmiu  (it.)  {c) ;  and  i.  Z6» 

Where  a  company  entitled  to  a  mortgage  debt  and  to 
leasehold  pffmitu  comprised  in  the  mortgage  hat  hetn 
dusolved  under  Mft:tit>n  1 4Z  of  the  Companies  Aci^  1862, 
a  pvrchjtier /rom  the  company  can^  under  tlie  Truitee 
Act,  1893,  obtain  an  order  vesting  in  him  the  right  to 
§ue  find  re&n>er  the  mortgage  debt,  aJid  veiling  in  him  the 
lea$9hold  premises  comprised  in  the  mortgage* 

Petition, 

This  was  a  petition  by  the  General  Accideut 
Asnnrauce  Corporation  (Limited),  a«<kiug  that  an 
order  might  be  male  under  section  §  26  and  35  of  the 
Trustee  Act,  1893,  veiting  ia  them  a  mortgage  debt 
and  certain  leasehold  t^remises. 

Oa  the  13th  of  April*  1399,  McPberson  assigned 
certain  premi*es  in  Oable-r  lad,  Hoy  lake,  by  way  of 
morti^ge  to  t^ie  Soittiah  ^leneral  Fire  lusvirauce  Oor* 
poration  (Limited)  (hereafter  called  the  corporaticu), 
for  the  unexpirt^d  n^sidae  t<f  a  t^rm  of  ninety -nine 
years,  to  seeure  the  repay meut  with  interest  of  a 
■am  of  £300. 

By  au  ftirreement  dated  the  lOtb  of  May,  1900,  it 
was  »gre*d  that  the  O^neral  Accident  Oor poration 
(lioaited]  (heteic  after  OttUf^d  tht^  piirobQ.3in^  campauy) 
should  take  o?er  the  hiiainess,  property,  and  assets  of 
the  oorpo ration  as  a  going  eonoerD,  Toe  contract 
provided  that  the  corporation  should  go  into  volun- 
tary liquidation  with  the  object  of  carrying  the  mX% 

{a.)  Reported  by  Paxtl  6xRiaELiJr&>  Esq. ,  Barnnter- 
at-Law#  ' 


into  effect,  ibat  the  corporitton  or  its  iTqn^datcrr 
should  f'xeciit-t  aod  deliver  to  tt^e  purrhttStttg  o  m- 
pany  aU  such  deeds,  trwn«fers,  aud  aanu ranees  as  H'^oti^d 
be  teq  aired  for  vetititjg  in  the  pure  basing  comp^njr 
tbe  budinesB^  property,  and  a^seti,  and  that 
until  such  vesting  was  completed  the  corporation 
should  staud  possessed  of  the  same  in  trust  for  tha 
purchasing  oo  tup  any. 

In  May,  1900.  the  corporation  w^nt  into  voluntary 
liquid atioQ,  and  all  tbe  buaiuess,  property,  and  assets 
of  the  corporation!  includiug  the  mortgage  of  th« 
13th  of  April,  1399,  were  made  over  to  the  purchasing 
com  pany « 

Oq  the  13th  of  December,  1901,  the  final  acoounta 
and  report  of  the  liquidator  were  filed  with  thjs 
Begiatrar  of  Joiot  Btock  Comp^nieSt  and  the  corpora* 
tion  was  dissolved  on  the  13th  of  March,  1902 »  in 
accnrdaoce  with  section  143  of  the  Oompaniea  Act, 
1862, 

No  deed  transferring  the  mortgage  of  the  13th  of 
April,  1899,  to  the  porchai^ing  company  was  ewr 
executed, 

Xhe  petition  of  the  purchasing  company  aiked 
that  an  order  might  be  made  under  sections  26  and 
3d  of  the  Trustee  Act,  1893,  vesting  in  them  ths 
mortgage  debt  and  premises  comprised  in  the  deed  of 
tlie  13th  of  April,  1699,  for  all  tbe  estate  of  the 
corporation  therein. 

The  Trustee  Act,  1893,  provides:  Bectioti  2a  "In 
any  of  the  foil  > wing  eases — namely,  .  .  «  (ti.) 
Where  a  trustee  entitled  to  or  possessed  of  any  Innd, 
or  entitled  to  a  contingent  right  therein »  either  solely 
or  juicitly  with  any  otDer  person  .  «  «  (c)  cannot 
be  found  ,  .  *  the  Higri  Court  may  make  an 
Qrdf*r  (in  this  Act  called  a  vesting  order)  veadog  the 
land  in  any  ouch  person  in  any  such  manner  and  for 
any  such  eatite  aa  the  court  ma?  direct,  or  releasing 
or  disposing  of  the  contingent  right  to  such  person  ai 
the  court  may  direct." 

Sedition  35,  aub-section  1,  **  In  any  of  the  following 
caaes^-nam^ly,  (li.)  Where  a  truitee  entitled^  alona  or 
jointly  with  another  person,  tc  a  chose  in  o^ion 
.  <  .  (c)  cannot  be  found  .  ,  ,  the  High  Ooart 
may  make  an  order  vesting  the  right  to  ...  sue 
for  or  recover  a  chme  in  adion  in  any  such  person  as 
the  court  may  appoint." 

(7.  Cavct  for  the  petitioner,  contended  that  this  was 
a  case  where  the  '*  trustee  eanuot  be  found'*  within 
the  meaning  of  sub -section  (ii.)  {c)  of  section  2$  and 
section  35  of  the  Trustee  Act*  1893,  and  that  under 
section  36  of  the  Act  auy  party  interested  in  a  mort- 
gage can  apply  for  a  vesting  order. 

T>  B.  Napier f  for  the  mortgagor,  supported  tks 
application, 

FabwslLi  Jm  in  giviog  judgment,  said:  ItMnk 
the  ca^e  fdlls  within  the  purview  of  the  seutioat,  and 
I  will  make  an  order  vesting  in  the  petitiooers  tlie 
right  to  sue  for  aud  recover  the  mortgage  debt«  and 
also  veeting  in  them  the  Ifiasehold  preimi^e*  <K?mpTis«<d 
in  the  mortgage  of  the  I3th  of  April,  lJi!99,  for  titcb 
estate  and  interest  as  was  veited  in  the  oorporatioD  at 
tbe  date  of  iti  dUsolutioD* 

Solidtori,  Smiki  ^  Co.,  for  M,  G,  C.  pay,  Iif«r* 
pooL 
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High  Cottbt. 


Oaybndish  V,  Stbxttt. 


High  Oottrt. 


Chan.  !)£▼. 
Bnokley,  J. 


j  D60.  9, 10. 

Oavsndish  v.  Stbtttt.  (•.). 

Pradice'~Oo$U — Taxation^-Partyandparty^Be/reaher 
fefB—DUeraumr—B.  8.  C,  1883,  ord.  65,  rr.  8,  27 
(29)  (48). 

2n  a  iawation  of  cotita  Mwem  party  and  party  the 
taxing-master  hoe  a  discretion  to  cUlow  the  payment  of 
refresher  Jees  in  excess  of  those  prescribed  by  ord,  65,  r. 
27  (48). 

In  re  ErmeD,  51  W.  E.  475,  [1903]  2  Ch.  156.  and 
Stewatt  &  Co.  v,  Weber,  19  Times  L.  5.  122,  followed. 

Summons  to  review  taxation. 

The  plaintiff  brought  an  action  to  aet  aiide  a 
Tolnnt^  settlement  made  by  him,  of  whioh  the 
defendants  Oharles  Henry  Stmtt  and  Alfred 
Washiogton  Bunger  were  the  trustees. 

After  a  Ions  hearing  Byrne,  J.,  set  aside  the 
settlement,  and  ordered  the  defendants  Stmtt  and 
Banger  to  pay  to  the  plaintiff  and  to  certain  other 
defendants  their  costs  ox  the  action,  snch  costs  to  be 
taxed  by  the  taxing-matter. 

The  taxing-ma«ter  having  taxed  off  certain  items, 
the  plaintiff  carried  in  objections  to  the  taxation 
under  three  heads,  two  of  which  were  not  pressed  at 
the  bearing  of  the  present  sunmionB. 

The  third  related  to  the  disallowance  of  the  amount 
by  which  the  refresher  fees  actually  paid  to  counsel 
exceeded  the  maxima  set  forth  in  ord.  65,  r.  27  (48). 
The  objection  was  that,  having  regard  to  the  length 
of  the  trial,  and  the  peculiar  circumstances  of  the 
case,  these  maxima  were  wholly  inadequate.  The 
taxing-master,  however,  wiiile  agreeing  with  this 
contention  on  its  merits,  considered  that  he  had  no 
discretion  to  allow  larger  i%^,  and  disallowed  the 
objection. 

The  plaintiff  took  out  a  summons  to  review  this 
decision. 

Bu€kmatier,  JST.C,  and  Mark  Bomer,  for  the  plaintiff. 
—Ord.  65,  r.  8,  provides  that  solicitors  flball  be  allowed 
the  fees  in  App.  N,  *'and  no  higher  fees  shall  be 
allowed  in  any  case,  except  such  aa  are  by  this  order 
otherwise  provided  for.*'  Bule  27  (48)  of  the  same 
order  lays  down  certain  maximum  fees  for  refreshers 
whioh  are  to  be  adhered  to  in  all  cases  of  party  and 
party  taxation.  Bule  27  (29),  wbioh  came  into 
operation  in  Januaryj  1902,  provides  that,  on  every 
taxation,  the  master  shall  allow  all  costs  necessary 
for  defending  the  rights  of  any  party,  except  where 
the  costs  are  incurred  through  over-caution,  negli- 
gence, or  mistake,  or  by  payment  of  special  fees  to 
counsel,  or  special  charges  or  expenses  to  witnesses 
or  other  persons,  or  by  other  unusual  expenses. 
That  sub-rule  has  been  held  to  create  a  general 
exception  within  rule  8,  and  to  make  idl  allowanoes  in 
App.  K.  discretionary:  Mclver  t.  Tate  Steamers 
(Limited).  50  W.  B.  642.  [1902]  2KB.  184;  In  re 
Ermen,  51  W.  B.  475,  [1903]  2  Oh.  156.  By  pan^  of 
reasoning,  the  master  has  a  discretion  to  exceed  the 
maxima  for  refresher  fees  provided  by  rule  27  (48). 
Kennedy,  J.,  decided  the  exact  point  fai  our  favour  in 
Stewart  d:  Co.  v.  Weber,  19  Times  L.  B.  722. 

Sargant,  lar  the  defendants  Strutt  and  Banger. — 
On  the  construction  of  rule  27  (48)  it  is  clear,  from 
the  decision  in  In  re  Harrison,  33  Oh.  D.  52.  and  the 
proviso  at  the  end  of  the  nub-rule,  whioH  was  inserted 
m  cooseqnence  of  that  deiuion,  that,  in  a  party  and 
party  taxation,  the  master  has  no  discretion  to  allow 
refreshers  exceeding  the  maxima  there  laid   down. 

(a.)  Beported  by  H.  L.  Obmibton,  Bsq.,  Barrister- 
at*Law. 


The  Bules  of  the  Supreme  Oourt  are  to  be  construed 
like  statutes,  and  tiie  principle  of  Seward  t.  Vera  Cfruzt 
33  W.  B.  477,  10  A.  0.  69,  68,  that  subsequent 
general  legislation  does  not  neoesMuily  repeal  ante- 
cedent specnal  legislation,  it  to  be  applied.  Bule  8  is 
general  legislation,  applying  to  the  bulk  of  taxable 
items.  Bute  27  (48)  is  speciallegislation,  applying  only 
to  refreshers.  Bule  27  (29),  being  subsequent  general 
legislation,  applies  only  to  the  general  matters  dealt 
with  in  rule  8,  and  does  not  touch  rule  27  (48).  This 
construction  is  aided  by  the  circumstanon  tnat  the 
wording  of  rule  27  (29)  is  inapplicable  to  refreshers ; 
for  it  cannot  be  said  that  refreshers  in  excens  of  the 
maxima  set  forth  in  rule  27  (48)  are  "  necessanr  or 
proper  for  the  attainment  of  justice,  or  for  defending 
the  rights  of  any  pa»ty."  Mclver  ▼.  Tate  Steamers 
(LimiUd)  and  In  re  Ermen  ar<«  inanplioable  to  the 
present  case.  Bvea  if  rule  27  (29)^  does  apply  to 
refreshers,  it  leaves  the  matter  where  it  stood  before ; 
for  refreshers  in  excess  of  the  maxima  are  unusual 
fees:  In  re  Harrison.  They  are,  therefore,  special 
fees  within  the  neffative  words  of  rule  27  (29),  and 
cannot  be  allowed.  These  considerations  were  not 
presented  to  the  court  in  Stewart  &  Co.  t.  Weber ^  and 
that  decision  ought  not  to  be  followed. 

BuoKLSY,  J.,  after  referring  to  the  two  objections 
which  were  not  argued,  continued :  The  question 
I  have  to  decide  is  whether  on  a  taxation  of  coits 
between  party  and  party,  the  taxing-master  has 
under  the  rules  as  they  now  stand,  a  discretion  to 
allow  a  refresher  fee  in  excess  of  the  maximum  fee 
allowed  by  ord.  65,  r.  27  (48).  Tbe  language  of  that 
sub-rule  is  that  the  taxing  officer  "  may  allow  **  fees  of 
certain  amounts.  The  rule  has  no  negatiTe  words ;  it 
does  not  provide  that  he  shall  not  allow  more.  On 
its  true  construction,  however,  I  think  that  to  be  its 
effect.  In  In  re  Harrison  (at  p.  69),  Ootton,  L.  J., 
after  expressing  a  doubt,  said  ^at  the  rule  must  be 
read  as  restricting  the  fees.  That  case  was  decided 
before  the  proviso  now  at  the  end  of  the  sub-rule  was 
inserted.  The  history  of  that  proviso  is  as  follows. 
In  /n  re  Harrison  the  question  was  raised  whether  in 
a  taxation  b«)tween  tolioitor  and  client  the  limit 
imposed  by  sub-rule  48  applied.  The  Oourt  of  Appeal 
held  that  it  did  apply.  The  proviso  was  introduced 
to  give  the  taxing-master  a  discretioo  to  allow  a 
larger  taxation  as  Mtween  solicitor  and  dient.  The 
discretion  was  not  then  extended  to  taxation  as 
between  party  and  party. 

I  start,  therefore,  with  the  proposition  that  sub-» 
rule  48  is  to  be  rcMMl  as  if  it  provided  that  in  a  party 
and  party  taxation  the  taxing-master  may  allow  by 
way  of  refresher  so  much  and  no  more.  The  question 
then  antes  whether  the  new  sub-rule  29  has  given  the 
taxing  master  a  further  discretion  to  go  beyond  the 
limits  of  sub-rule  48,  in  a  taxation  between  party  and 
party.  In  my  opinion  it  has.  It  was  decid*^  in  the 
Oourt  of  Appeal  in  Mclver  &  Co.  {Limited)  t.  TaJte 
Steamers  {Limited)  that  where  the  case  is  one  to  which 
ord.  65,  r.  8  applies  the  master  has  a  discretion  to 
make  an  allowance  in  respect  of  a  solicitor's  attend- 
ance in  excess  of  the  maximum  allowance  for  such 
attendance  specified  in  Appendix  N  to  order  66, 
No.  147.  Bme  8  does,  whereas  sub-rule  48  do^s  not» 
contain  negative  words-—**  ai>d  no  higher  fees  shall  be 
allowed  in  any  ca»e.*'  These  words  are  controlled  by 
the  exception — '  except  such  as  are  by  this  order 
otherwine  pr  >vided  for."  The  C)ourt  of  Appeal  rested 
their  decision,  not  on  the  words  of  the  excection,  but 
on  the  conclusion  they  arrived  a**,  that  sub-ruin  29 
gave  the  taxing- maser  on  ••very  taxation  a  discrc»tion 
to  allow  such  costs  as  appeared  to  hiaa  to  be  necessary 
or  proper  within  the  language  of  tibe  sub-rule.  Sub- 
rula  48  does  not  oontain  negatiTe  words  of  prohibitioii 
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of  s  higlier  faa  than  the  maximal  m»  with  &  qaallfica* 
doQ  eiiperioipoied  upoa  tboae  wordi ;  but  exoept  on 
thia  grouDd  the  preflent  cuuie  ii  not  diitiDgtiinhiibl^ 
itom  Mclvm'  <&  Ca.  {LimiUd)  y,  TaU  Steamers 
{Limited)^ 

In  oon  a  truing  therul&i.  I  tnuitread  themisa  whole* 
So  readiag  them,  I  find  th^t  flub^rtilG  $9  qaolifiea  iub- 
role  48,  and  gives  the  t«xtiig-aia»ler  a.  diacretiiii  as  to 
allowiog  fe^H  under  mib-rule  4$  wMch  be  did  not 
previouelf  potseas*  The  old  nub- rale  29  appltad  to 
patty  ai^d  party  taxation,  &ud  W4«  in  a  tiegaiiva  form. 
It  eaid  that,  **  at  to  costt  to  be  paid  or  borne  by 
another  patty,  tio  coata  are  to  be  allowed  whioh  do 
not  appear  tothettxing  offlcet  to  have  been  nacefttary 
ot  proper  ";  where  at  the  new  aub-rvile  29  appUei  to 
every  case  of  taxation^  and  is  in  an  aftitm alive  fotm. 
The  Bule  Comiuittea  i truck  out  the  old  rule  and  sub- 
ititutad  the  new  one*  I  am  bound  to  hold  that  they 
did  that  deliberately,  with  a  view  to  adding  to  the 
powet  of  the  taxiDg-mistat.  The  taxing ^mtistet  lays 
that  if  this  oonatruction  of  the  rule  is  adopted,  it  will 
tend  to  abolish  the  diati notion  bitwifan  soltoltor  and 
olient  and  party  and  party  eoata*  I  do  not  think  so. 
Sub^rule  29  consists  of  two  parU.  The  first  sf^utanoa, 
which  is  general,  appUes  to  every  taxation;  the 
taxing' mastet  ia  to  allow  ^*  all  each  eostSt  chargef, 
and  expemefli  as  shall  appear  to  him  to  have  bean 
D^oessary  or  proper  for  the  attain  ma  at  of  justice  or 
for  defending  t be  rights  of  any  party/'  The  tecond 
part  applies  only  to  taxttion  as  between  party  and 
party :  it  says,  *^  but,  save  as  aEatnat  the  patty  who 
incurred  the  same,  no  costs  sbaTl  ba  alio  wad  which 
ftppaar  to  the  taxing -ma'^tet  to  have  been  incurred  or 
inereaaed  ttirough  otreroaution,  negliK«i<^@»  or  mistake, 
or  by  payment  of  special  fees  to  counsel,  or  special 
Oha^pei  or  expenses  to  witnesses  or  other  persons,  or 
by  othwT  unu-iual  expenses*"  That  is  to  say,  as 
against  the  party  who  incurred  the  same,  costs  are  to 
be  treated  as  biatweeu  solid  tut  and  olient,  and  then 
considerations  would  apply  different  from  those  whJoh 
obtain  in  a  eaae  where  th«4  taxation  is  between  party 
and  party.  The  result  is  that  in  patty  and  party 
taxations  there  is  created  a  new  discretion  in  the 
texinff^maeter,  limited  by  the  language  used  in  sub- 
rule  29;  by  that  I  mean  this  limitation  ia  imposed 
OQ  him,  Inat  he  must  Bnd  the  higher  amount 
which  he  allows  to  be  necessary  or  proper  for  the 
attain  me  at  of  juftiea  ot  fot  defending  the  righta 
of  any  party.  If  the  taxation  is  between  iolicttvt 
and  olient,  he  is  not  thus  bound*  He  may 
then  allow  **  costs  inoutted  ot  incteaaed  by  payment  o( 
special  fees  to  counsel,  or  special  charges  ot  expenses 
to  witnf aaei,*'  which  he  is  not  to  allow  in  a  t'lxatiou 
ts  between  party  and  patty.  The  latter  patt  of  the 
■ub-rule  iudndes  what  is  celled  u  ''  speoial  fee  "  paid 
to  counsel  who  only  undertook  to  appear  on  being 
paid  fees  larger  than  they  were  usually  paid,  l>iit  it  i* 
not  limited  to  th*t.  *'  Special  fees  **  are  equivalent  to 
exttaordinaty  ot  unduly  generous  fees,  wtiioh  would 
not  be  aUowed  in  a  taxation  aa  bet  «een  solicitot  and 
client  pKaid  to  a  particuUt  counsel,  which  owing  to 
hU  poaitioa  are  large*  The  dLScrimination  was  not 
between  the  f^'es  which  were  mentioned  in  App^tndix 
N  and  the  refn^mher  fees  which  wt^re  mentioned  m 
sab-rule  48,  but  bet'^aen  fees  which  are  necessary  or 
proper  in  the  one  case  and  fees  which  ate  unusual i 
extraordinary,  or  due  to  the  eminenot  of  connsel  in 
the  other. 

Mt.  Sargent  haspreised  this  argument  upon  me,  that 
I  ought  to  regard  thi<<  aa  a  case  where  there  has  been 
special  legislation  in  detail,  and  subsequent  general 
legislatiou,  and  as  one  which  falls  within  the  principle 
laid  down  in  Seward  v.  Vera  Cru^^  *'  that  where 
there  are  general  words  in  a  lati^t  Act  capable  of 
peavonabli  and  seicsible  applioaUon  without  extending 


them  to  subjects  specially  dealt  with  by  earliif 
leglalation,  you  are  not  to  hold  that  earlier  mai 
special  legidation  indireotly  tepeated^  altered,  or 
der^i gated  from^  merely  by  force  of  such  gsiianl 
words."  That  is  not  a  proper  principle  to  appl;  to 
this  class  of  case.  Thete  rules  h«vd  introduced  icts 
them  from  time  to  time  alterations  and  vahaticiQi, 
£auh  time  the  rules  ate  altered  it  is  the  recasting  ci  i 
general  body  of  tules^  in  the  couttmotion  of  whicb, 
when  altered,  you  have  to  make  up  your  mind  ai  to 
what  is  the  effect  of  the  rulei  considered  as  a  whok 
The  second  argument  of  Mr*  Batirant  is  tlistr 
assuming  sub-rule  29  to  apply  to  sub-rule  4^^  it 
leaves  the  question  of  refteBher  feet  where  it  stood 
before.  He  says  that  sub- rule  4S  givei  tlis 
maxima  which  may  be  allowed  as  refresher  fees,  tod 
sub^rule  29  provides  at  the  end  that  in  a  psr^  ^^ 
party  taxation  special  fees  shall  not  be  allaw«i  I 
have  already  dealt  with  that  question.  The  %pm%\ 
fee  there  mentioned  is  an  unusual  or  extraordiaarf 
feO|  and  is  not  a  larger  fee  than  would  other  me  bt 
given  for  the  attainment  of  justice^  Bub-ruk  'B 
empowers  the  taxing-master  to  go  beyond  tb« 
maximum  stated  in  sub-rule  48^  for  the  piirpoie,  uotd 
enabling  him  in  a  party  and  party  taxation  to  allov 
refreshers  which  would  be  unusual  ot  exttsordmsTTi 
but  only  such  as  would  be  *'  necessary  or  proper  for  thi 
attainment  of  jnstice  or  for  defending  the  tigbt*  of  a 
patty*"  Having  teg»rd  to  the  oounapl  employ**^ ,  it 
is  f<^r  the  maater  to  coniidet  what  ia  a  reasonable  i^^ 
In  7/1  re  ErmeHf  FarweU,  J.,  and  in  Stewart  v,  W^ 
i£  Co.f  K*'nnedy,  J^,  decided  tbe  question  In  the  iain« 
way  as  I  have  done^  The  latter  oa^e  it  indeed  on  lU 
fours  with  the  present  case,  and  I  might  havefoUovid 
it  without  adding  anything ;  but,  having  reifard  t» 
the  importance  of  the  qu^istion,  I  have  tbouj^t  it 
be  At  to  give  my  own  raasi:>ni.  I  allow  tbe  objecMcn, 
and  send  back  the  matter  to  the  taxtog-miitiv  to 
exercise  his  ditoretion  aa  to  what  ai«  reuoQabla  im 
to  be  allowed  to  the  plaintiff's  oouniel  a» 

Solicitors*  Banker  if-  Co, ;  Charles  EpfteU. 


Oban,  Div.        J  p^  i 

Swinfen  Eady,  J,  j  ^•^  ^ 

In  Tt  WiMBOHHs  (Barok)  and  The  Tssdos  ^^ 

PtmcHASEa  AcTp  IS74,  (a,) 
SMtd  land^StUkmetd  by  will-power  iaj^dMitir^ 
ram  poriion$^Ee-settte7a€nt^L</e  t^a$t  diMfW 
Compoand  settlement — Bale  by  Unani  fair  Hfi  aase^ 
original  settiement  ^  Poiver  of    trustees   &f  w^jy^ 
settkmsnl  to  give  discharge   for   purcAam  mfi^^ 
Settled  Land  A<^s,  1882  (43  d  46  Fid.  c.  3«),  i.  *»i 
and  1890  (33  d^  54  VtcL  c  69),  s.  4, 
Where^  in  ci>mfiqiience  of  re^i^kment,  ianfU  are  *•*• 
Ject  to  a  eompf>und  $etlhm&ttt  btit  the  origitml  sMt^^ 
ii  stiil  subsist ng^  a  tenant  for  life  who  ha§  jaaiM  •** 
his   beneficial   interest  and    whose  life  tit&U  witdsf  •* 
orifjinal  MeUlffmt^nt  hoji  not  freei*  restored,  mtm  m^tiss  i*» 
spUidftry  power  of  sale  under  Iks  original  seiU^me^  *•* 
i}ie  trtisiees  thereof  can  give  a  fftdid  dUc^myt  f^  ^ 
purchase  "money. 

In  re  Ck>rnwallls-Weit  and  Munr'^^i  Goiitnsli  ^^ 
W.  E.  602,  [1903]  2  €L  130,  distinguished. 

This  was  a  aummons  by  a  pnreba—r  let  >^ 
determination  of  a  queetion  adlllig  WOtim  ^ 
following  circumstances  : 

Under  tbe  will  of  Sir  Josiah  Gne«t«  wh^o  ditd  i& 
1852,  iiertain  freeholds,  and  amoogst  th»na  Hi*  F^ 

ia.)  Repotted  by  E.  Htll,  Kkj.,  Barriitor^-Iaw^ 


voL  m. 
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head  Mtate^  in  the  ooirnty  of  Dorset,  which  had  heen 
pnrohMod  out  of  reddaary  penonalty,  aooording  to 
oiieotioiis  in  the  will,  nood  Uinited  to  the  nie  of  the 
teetator't  eldest  son,  now  Lord  Wimbome,  for  life, 
with  remainder  to  the  nse  of  his  first  and  other  sons 
in  tail  m4lA ;  and  the  will  gave  to  Lord  l^mbome 
powers  of  jointoring  and  of  raising  pordons  lor  his 
yonnger  children. 

A  re-settlement  of  the  Fifehead  estate  (inier  alia) 
was  mftde  by  two  deeds  retpectiTely  dated  the  17th 
and  19th  of  Janaary,  1895,  and  executed  by  Lord 
Wimbome  and  his  eldest  »on,  the  Hon.  Ivor  Guest. 
By  this  re-settlement  the  Fifehead  estate  was  assured, 
discharged  from  the  estate  tail  of  the  son,  but  subject 
to  the  Mid  jointure  and  portions  charges,  to  such  uses 
as  Lord  Wimbome  and  lir.  Ghiest  should  appoint,  and 
in  default  of  and  until  such  appointment  to  certain 
Qses  to  secure  a  rent-charge  of  £1,500  to  Mr.  Guest, 
and  subject  thereto  to  the  une  of  Lord  Wimborae 
during  his  life  in  restoration  and  confirmation  of  the 
estate  for  life  limited  to  him  by  the  said  will,  and 
from  and  after  his  death  to  certain  uses  for  raising 
money  to  pay  estate  duties,  and  subject  hereto  to  the 
use  of  Mr.  Gaest  for  life  with  remslnders  over  in 
strict  settlement. 

By  a  deed  of  the  20th  of  July.  1895,  Mr.  Gaeit 
released  his  rent-charge  of  £1,600,  and  Lord  Wim- 
bome, as  to  his  life  estate,  granted  the  Fifehead 
estate  to  the  use  of  Mr.  Guest,  his  heirs  and 
assigns. 

By  a  deed  dated  the  20th  of  March,  1899,  Lord 
Wimbome  and  Mr.  Guest,  in  exeroine  of  the  power 
contained  in  the  deed  of  the  19th  of  January,  1895, 
appointed  the  Fifehead  estate  to  such  uses  as  would 
be  BubtistiDg  under  the  re-settlement  if  Lord 
Wimbome  were  then  dead. 

Lord  Wimbome  subsequently  entered  into  a  con- 
traot«  with  the  concurrence  of  the  Hon.  Ivor  Guest, 
for  the  sale  of  the  Fifehead  estate  to  the  present  pur- 
chaser, and  gave  notice  of  the  sale  to  the  present 
trustees  of  Sir  Josiah  GKiesf  s  will,  to  whom  it  was 
proposed  that  the  purchase-money  should  be  paid. 

'Ab  purchaser  objected  that  the  trustees,  even  if 
they  were  trustees  of  the  will  for  the  purposes  of  the 
SeUled  Land  Acts,  could  not  give  a  vaUd  discharge 
lor  the  purchase-money,  since  they  were  not  trustees 
of  the  compound  settlement,  consisting  of  the  will, 
the  re-settlement,  and  the  other  indentures  above 
mentioned ;  and  he  took  out  this  summons  to  deter- 
mine the  question. 

Vernon  Smith,  K,C;  and  O,  J.  Duncan,  for  the 
applicant,  reHed  aa  In  re  OomwaUis-West  and 
Munro'e  CmOrad,  51  W.  B.  602.  [1903]  2  Oh.  150. 
and  also  dted  In  re  Du  Oane  and  NtUkfold*B  Contract, 
46  W.  B.  523.  [1898]  2  Gh.  96,  and  In  re  Mundy  and 
Boper^B  Contract,  47  W.  fi.  226,  [1899]  1  Gh.  275. 

J.  G.  Wood,  for  the  respondent. 

SwiNFjm  Eady,  J.— The  facts  in  this  esse  are  not 
in  dispute.  By  the  will  of  the  original  testator,  Sir 
Josiah  Guest,  certain  lands  stood  limited,  iu  the  events 
which  have  happened,  to  the  use  of  the  testator's 
eldest  son,  now  Lord  Wimborae,  ftir  life,  with 
remainder  to  his  first  and  other  sons  in  tsil,  and  there 
was  power  to  Lord  Wimbome  to  jointure  and  raise 
portions  for  his  younger  children* 

Lord  Wimbome  and  his  eldest  son  have  since 
diaentailed  and  re-settled  the  property  and  by  two 
deeds  dated  reipec4vely  in  1895  and  1899  Lord  Wim- 
bome has  parted  with  his  life  estate  in  favour  of  his 
son.  The  result  of  the  re-settlement  is  that  the  lands 
still  stand  limited  to  persons  in  succession,  and  there 
are  a  jointure  and  portions  which  still  remain  to  be 
raised. 


The  lands  comprised  in  this  contract  were  not  part 
of  the  original  estate  of  the  testator,  but  were  acqidred 
out  of  his  residuary  estate  and  stood  limited  to  the 
same  uses  as  the  Und  devts-'d  by  his  will,  with  one 
small  exc>>ption  not  mat<«ial  to  be  mentioned. 

The  questtou  is :  Gaa  the  trustees  of  the  original 
settlement  Cr4«ted  by  the  will  give  a  good  receipt  fdr 
the  purcha^-money,  or  is  it  essential  f  ir  trastees  to 
be  appointed  of  the  compound  settlement  consisting 
of  the  will  and  re -settlement  and  other  instruments. 

Now  it  seenM  to  me  cle^  from  the  decisions  in  Jn  re 
Mundy  and  Roper* $  Contract  and  In  re  Du  Cane  and 
NeUlefold*B  Contract  that  there  may  be  subsisting  side 
by  side  an  original  and  a  compound  settlement,  and 
the  mere  fact  that  a  tenant  for  life  has  parted  with 
the  whole  of  the  beneficial  interest  does  not  prevent 
his  exercising  his  statutory  powers  as  tenant  for 
life  under  the  Settled  Land  Acts. . 

It  is  quite  dear  that  the  original  settlement  created 
by  the  will  is  still  subsisting  l^  reason  of  the  jointure 
and  portions  charges,  and  by  the  deduon  of  the 
Gourt  of  Appeal  the  existence  of  those  charses  makes 
tiie  land  settled  land  as  limited  to  persons  in  succes- 
sion. If  that  were  all,  it  seems  to  me  dear  from  the 
two  oases  referred  to  that  the  trustees  can  give  a  valid 
discharge  and  Lord  Wimbome  can  exercise  the  powers 
of  sale  oia  tenant  for  life. 

But  then  it  is  said  that  this  is  contrary  to  the 
decision  of  Farwell,  J.,  in  Jn  re  OomwaUiS'Weet  and 
Munro*B  Contract,  and  I  think  the  contention  is  put  in 
this  way,  that  where  there  is  a  compound  settlement 
no -persons  can  give  a  valid  discharge  tmt  trustees  of 
that  settlement,  although  there  may  oe  trustees  of  the 
original  settlement. 

Now  I  do  not  think  that  that  contention  is 
supported  by  the  case  last  named,  because  in 
the  present  case  Lord  Wimbome  has  entirdy 
parted  with  his  life  estate  and  it  has  not  been 
restored  as  in  Jn  re  OomwaUii''We$t  and  Munro^e 
Contract.  Farwell.  J.,  said:  *'  It  is  sufficient  for  me 
to  say  that  iu  my  opinion  the  old  life  estate  in  this 
case  lias  been  restored — ^that  is  to  say,  that  t^e  life 
estote  created  by  the  will  of  Mrs.  Whitby  is  still  the 
life  estate  that  is  now  in  existence.  .  .  .  Having 
once  arrived  at  this  opinion,  it  seems  to  me  clear 
that  in  the  present  case  'the  settlement*  within 
the  meaning  of  the  Settled  Land  Acts,  1882  to 
1890— the  only  settlement,  in  short,  under  which 
the  vendor  is  able  to  exercise  his  statutory  power 
of  sde— must  be  the  compound  settlement."  He 
based  his  cnnolusion  on  the  fact  that  the  old 
life  estate  had  been  restored,  and  it  will  be  suffioienty 
in  order  to  distinguish  that  case,  to  say  that  that 
feature  does  not  exist  in  the  present  settlement. 
Oounsd  for  the  respondent  suggested  that  the  judge's 
red  meaning  was  tiiat  where  a  tenant  for  life  pur- 
ported to  sdl  under  a  re-settlement,  his  life  estate 
having  been  restored,  it  was  necessary,  in  order  to 
make  a  title  in  that  way,  that  trastees  of  the  com- 
pound settlement  should  be  appointed,  and  that  he 
did  not  intend  to  decide  that  a  title  could  not  also  be 
made  under  the  origind  settlement.  But,  however 
that  may  be,  it  is  immaterial  for  the  present  purpose, 
because  Lord  Wtmboroe  has  parted  with  his  life 
estate  but  his  statutory  powers  of  a  tenant  for  life 
stUl  remsdn  exeroiseabl«>. 

Therefore  I  say  th«t  Lord  Wimbome  can  still  sdl, 
and  that  the  trastees  of  the  oriffiud  settlement 
created  by  the  will  can  give  a  valid  discharge  for  the 
purdiase-money. 

A  question,  however,  has  arisen  as  to  whether  they 
are  trastees  of  the  will  for  the  purposes  of  the 
-Settled  Lsnd  Acts  in  respect  of  the  Fif  diead  estate, 
and  so  it  may  be  better  to  re-appoint  them  as  such— 
the  summons  being  .aosanded  by  intttuliof  it  in  tbf 
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matter  of  the  Settled  Land  AoU  as  wall  at  of  the 
Vendor  and  Fortibajier  Act, 

SoMeitorii  Thruppt  ChitkU,  A  Sharp ;  ^trcAam  <fe 


IN  BANKBUPTOY. 

(Buckley,  J.) }  *eb.  .8. 

/fl  r«  BowE* 

Ex  parte  Bbeeitbueg  *  Co,  [a.] 

Bankmptctf — Proof—  Withdrawal — SahttUution.  i>/fre&h 
proof ^Pijfmtni  hy  $tra7iger-*Bankrupktf  Act,  1883 
[46  cfc  47  Via  c.  62),  Schtduh  //.,  r.  22— JanAritp^ 
iiuH  1886,  rr.  226-229, 

J,  creditor  who  kai  Undered  a  proof  it  pitied  to 
withdraw  it  without  have  of  the  courts  ao  long  <w  it  ha$ 
Tud  been  adjudicated  upon  hy  tJi^  iniatee,  and  to  $iAhatitut€ 
afruh  proof  in  its  plaice,  A  crediior  who  has  received  a 
voluntary  paym^it  from  a  strangtr  in^  conaideration  of 
the  fact  that  tlie  creditor  haa  $u$taitied  a  tma  by  the  acta 
cf  the  bankrupt t  it  not  chUgtd  to  givt  credit  for  th^ 
aviount  ao  receivtid  when  proving  hia  debt  in  the  bank- 
Tupicy^ 

Appeal  by  creditors  from  the  rejeation  of  their 
proof  by  the  truitee  in  bankraptcy. 

The  creditorfl,  MeBsra,  Dereoburg  &  Co.,  were 
itockbrokt*r8,  who  had  had  Urge  df^aliogs  with  the 
bankrupt  Eowe,  and  in  January,  1903,  at  the  date  of 
the  reot^LTiDg  order ^  they  had  lent  to  Rjwe  thts  sum  of 
£20,309  apon  the  security  of  shure  certificates  whioh 
were  mibsequeotly  discovered  to  have  bftsn  forged  by 
him. 

Eonre  had  been  a  partner  in  the  firm  of  Bewick  & 
Moreing,  and  that  ftrin»  though  ia  no  way  liabte  for 
hi«  criminal  acts,  seot  Darenbnrg  &  Co.  a  cheque  for 
£6  dOO  on  the  3rd  of  June,  1903,  acoompanied  by  a 
letter  in  the  folio  «iog  terms  :  ''  Although  you  admit 
that  we  are  not  liable,  we  ha^e  pleasute  iu  sending 
you  £6,6O0i  Thi§  we  uuderataod  will  covet  all  the 
loflHes  you  have  lustained  except  those  for  which  you 
hoi d  ati  in surance  po licy  " 

On  the  3i-d  of  July  B^^renburg  &  Co*  prelected  a 
proof  for  £13.S6S  against  Rijwe^s  estate,  giving  credit 
for  the  £$,600  they  had  rec^^ived  from  Bewick  & 
Moreing,  Some  corrfSpond<«noa  with  the  trustee 
ensued  with  r^^ferenc©  to  this  proof,  and  it  appeared 
from  the  fi^A  that  it  wae  not  f ormallv  admitted  untU 
the  lot  of  De<5emher,  MeaDwhili^,  Dartnbutg  &  Go. 
were  aflvised  that  Bewick  &  M-irnng  would  find  a 
difficulty  in  proving  for  the  £6,500,  but  that  they 
themselves  were  entitled  to  prove  for  the  full  amount 
of  their  debt  without  giving  cr*'dit  for  that  sum.  They 
tber<*fore  on  the  6tb  of  November  sent  in  a  frenh  proof 
for  £20^368,  and  asked  that  it  should  be  lubstitoted 
for  the  earlier  proof  for  £13,868. 

On  the  7th  of  November  tbe  trustee  wrote  refuaing 
to  ooiuider  their  freah  proof,  and  he  ultimately  rejected 
i(L 

On  the  1st  of  Jannaryt  1904,  the  trustee  filed  the 
earlier  proof  with  a  not**  upon  it  that  he  had  admitted 
it  in  fnd  upon  the  lee  of  Deioember,  1903, 

Tte  later  proof  wa^  r**jeoted  oti  two  groundi— firstly 
that  tbe  er^diton  were  not  entitled  to  wiTbdraw  the 
flr^t  pro  f  itnd  subs  tit  ate  another  wi'^hont  leave  of  the 
court;  e*»c>»tfl<y^  tb at  they  were  bound  to  give  credit 
for  th»  £6,600. 

Berenburg  &  Oo*  app^aW, 

(«!*)  Reported  by  P,  M.  FranqsM^  Esq,,  Bamster- 


Eeedf  K.d  and  Banntrmsn^  for  the  appoUauta  — 
The  trustee  was  wrong  oa  both  grounds  of  rejectioai 
A  creditor  who  baa  lodged  a  proof  is  entitled  to  with- 
drew it  ao  long  ae  it  has  not  been  adjudicated  upon, 
and  to  tnbstitufe  a  fresh  pr^of:  In  re  Rhoades,  E^ 
parte  Bhoadea.  47  W.  R.  661,  [1899]  I  K,  B.  905;  In 
re  Mateo  Clarke^  Ex  parte  Bujtnoa  Ayrta  aad  Pacific 
Builimy  Co.,  49  W,  R,  528,  [1901]  I  K,  B.  655,  Ai 
to  the  second  ground,  the  creditors  are  not  oblig«d  lo 
give  credit  for  a  payment  made  hy  a  stranger^  A 
debtor  cannot  plead  payment  by  a  stranger  unlasi 
made  at  his  request  and  on  bis  bebalf >  and  the  tmatee 
in  his  bankruptcy  is  in  oo  better  posinon  :  Kemp  v* 
Balla,  18  Ex*  607,  3  W*  R,  Dig.  146;  James  t>  laaaa, 
12  C.  B.  791;  Lucaa  v.  Wilkinsm,  5  W.  R*  107,1 
H,  &  N,  420.  To  jnitify  a  plea  of  payment  by  a 
stranger  thii  payment  must  be  for  and  on  aiscomit  of 
the  debt,  and  must  be  ■ubeequently  ratifi**d  by  thi 
debtor  I  BelahawT.  Baah,  U  C*  B.  191.  Here  th«» 
wtta  a  mere  voluntary  payment,  not  on  account  of  the 
debt,  nor  ratified  by  the  debtor. 

Muir  Mackenzie,  for  the  trustee, — As  to  the  fir«t 
point,  the  truatee  not  having  rejected  the  proof  within 
the  twenty -eight  days  limited  for  that  purpose  by 
rule  228  must  be  det^med  to  have  admitted  it,  and  the 
creditor  should  not  be  allowed  to  withdraw  it  without 
leave,  A  creditor  haa  no  inherent  right  to  amand 
hia  proof.  The  conrt  can  always  exercise  iti  diacration 
to  prevent  his  doing  so:  In  re  Safety  Eiplmvet 
(Limited),  [1904]  1  Ch.  226  ;  Ej^  parte  VauqhaUt  Inrt 
Dodds,  39  W,  R*  125,  25  Q.  B,  D,  629  :  Ex  park 
Beaton,  In  re  Bmrhurat  {No,  2),  8  Morr.  258.  Aa^ 
the  Bccond  point,  if  thia  payment  waa  made  on 
acooimt  of  the  Loaa  expected  to  arise  from  tli»  iiaine 
of  the  debt,  it  waa  a  payment  on  account  ol  tili  diii 
The  amount  was  in  fact  aacertained  by  rtf arfiiot  to 
the  amount  of  the  debt.  The  ca^  reaembka  Ei 
parte  HoUand,  In  re  Bogtrs,  8  Morr.  243. 

Eted,  KM,»  replied. 

Buckley,  J.— In  thia  case  the  first  point  taken  by 
the  tniatee  is  that  the  first  proof  not  having  beea 
rejected  within  the  twenty -eight  daya  limitad  by 
rule  228,  it  muet  be  deemed  to  bave  beenn  adnultadi 
and  could  not  be  withdrawn  without  the  leave  of  tht 
oourt .  Rule  2  2  9 ,  h  o  wever ,  aeem  a  to  me  to  con  lempUte 
same  notice  of  admission  being  given  to  the  creditor, 
and  I  think  that  the  creditora  m  this  c*a%  not  hafisf 
received  any  notice,  were  entitled  to  take  the  vi^w 
that  their  first  proof  had  not  been  adjudicated  upi«, 
aa  waa  the  fact^  and  to  withdraw  it  and  pr^ent  i 
fresh  proof. 

Aa  to  the  aecond  point,  I  do  not  tixink  that  tkii 
waa  the  caae  of  a  atranger  ofi'ering  part  of  a  debt ;  tbt 
pay mf^nt  in  queation  was  not  tendered  or  aoccptedii 
part  of  the  debt,  it  waa  made  in  coniideration  of  t^ 
fact  that  the  creditors  had  auBtained  loaa  by  the  aoH 
of  a  person  for  whom  Bewick  &  Moreiog  oonaid^ 
themaelves  to  some  exteot  morallf  reapontibley 

It  was  a  voluntary  payment  made  not  on  i 
of  the  debt,  but  in  consideration  of  the  debt  i 
nut  a  loia  in  conaeqcence  of  the  debtor's  eatate  htwg 
unable  to  meet  it.  The  proof  mu^t  theraloiri  hi 
admitted  for  the  full  amount  of  the  debt. 

Appeal  allowed* 

Solicitor  for  the  appellants,  CiHt  F*  I>mm* 

Solicitora  for  the  trnatee,  Morky  ^  Skimf, 
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FiTZSiMON  V.  Mostyn.  (o.) 

Landlord  and  tenant — Lecae—Benewal  of  lease — *'  At 
the  costs  of  the  lessee^^ — Coete  of  arbitroHon  to  assees 
fine  payable  on  renewal. 

A  lease  contained  a  covenant  hy  the  lessor  that  he  would 
at  any  time  during  t?ie  term  **  upon  the  request  and  at 
the  costs  of  the  lessee,**  cmd  on  payment  of  a  fine  colcti- 
IcUed  upon  tJie  number  of  years  of  the  term  which  had 
eacpirtd  and  the  full  improved  annual  value  of  the 
premises  at  the  time  of  the  renewal  {such  value  to  be 
determined  by  the  lessor's  surveyor  or  at  the  option  of  the 
lessee  by  the  aufard  of  two  referees  or  their  umpire), 
renew  the  term.  Hie  lessee  required  the  lessor  to  renew 
the  term,  and  gave  notice  of  his  desire  to  Aav«  the  full 
improved  annual  value  of  the  premises  determined  by  the 
award  of  two  referees  or  their  umpire. 

Held,  that  the  costs  of  the  reference  and  award  must  be 
paid  by  the  lessee. 

Decision  of  the  Court  o!  Appeal  (51  W.  R.  257, 
[1903]  1  K.  B.  349)  affirmed. 

Appeal  from  a  deoidon  of  the  Ooort  of  Appeal 
(Yanghan  Williams,  Stirling,  and  Mathew,  L.JJ.), 
reversing  a  decision  of  Wright,  J.,  on  a  special  case 
stated  by  an  nmpire  under  section  7  [b)  of  the 
Arbitration  Act,  1889. 

The  facts  are  given  at  length  in  the  court  below. 
Shortly  they  are  as  follows : 

Tbe  appcolant  was  the  assignee  of  two  leases  of 
land  at  fjUndudno  granted  by  the  respondent's  pre- 
decessors in  tide.  The  leases  contained  a  covenant 
**  that  the  lessors,  their  heirs  or  assigns,  will  at  any 
tune  during  the  said  term,  upon  the  rf  quest,  and  at 
the  costs  of  the  lessee  his  executors  and  administrators 
or  assigns,  and  on  payment  by  him  or  them  of  a  fine 
calculated  according  to  the  table  hereunder  written 
upon  tiie  number  of  years  of  the  said  term  which 
liave  expired,  and  the  fall  improved  annual  value  of 
the  preaiiB<>s  at  the  time  of  such  renewal  (such  value 
to  be  detcmined  by  the  said  surveyor,  or  at  the 
option  of  the  lessee,  by  the  award  of  two  referees  or 
their  umpire),  renew,  or  cause  to  be  renewed,  the  said 
term  for  a  farther  term  .  .  .  at  the  like  rent  and 
subject  to  the  like  covenants  and  conditions  as  are 
herein  reserved  and  contained,  including  this  present 
covenant  for  renewal." 

The  appellant,  in  1900,  applied  to  Lord  Mostyn  for 
ft  renewal  of  the  terms.  DifEerences  having  arisen  ai 
to  the  amount  of  fines  payable  on  renewal,  the 
appellant  gave  notice  to  the  respondent  of  his  desire 
to  have  the  full  improved  annual  value  of  the  premises 
determined  by  arbitration.  Arbitrators  and  an  umpire 
were  appointed,  and  the  question  was  raised  before 
the  umpire  whether  he  had  any  power  to  deal  with 
the  costs  of  the  reference  and  awa^ 

The  Court  of  Appeal  held  that  the  costs  of  renewal 
included  the  costs  of  the  reference  and  award. 

Haldane,  K.O.,  and  Marshall,  E.G.  {E.  P.  Hewitt 
with  tiliem),  for  tiie  appellant. 

Montague  Lush,  K.O.,  and  J,  C.  W»  Madden,  for 
the  respondent,  were  not  heard. 

Earl  of  Halsbitby,  L.C.— In  this  case  I  am 
satisfied  that  the  judgment  of  the  Oourt  of  Appeal 
is  enturely  right ;  but  I  must  add  that  I  am  not  quite 
satisfied  with  some  of  the  observations  which  were 

(a.)  Reported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-lAW. 


made  by  the  learned  judges,  because  it  appears  to  me 
that  we  must  construe  these  words  as  they  stand. 
I  do  not  know  that  we  have  anything  to  do  with  the 
reasonableness  or  unreasonableness  of  the  landlord  or 
the  tenant ;  the  question  is  upon  what  terms  is  the 
tenant  to  have  his  lease  renewed.  He  is  entitled  by 
the  language  of  the  covenant  to  have  his  lease 
renewed  on  certain  terms.  At  the  commencement  of 
everything  the  stipulation  is  that  it  is  to  be  "  at  the 
costs  of  the  lessee  ** ;  and  the  whole  question  here  is, 
what  is  to  he  included  in  tbat  woTd  '*  costs  "PI 
should  have  thouffht  that  Stirling,  L.  J.'s,  observation 
decided  the  whole  question — namely,  those  things 
that  are  necessarfly  incurred  by  reason  of  the  renewu. 
Tde  landlord  is  to  be  at  no  cost.  Whether  the  land- 
lord was  unreasonable  or  not»  seems  to  me  to  be 
immtterial ;  no  such  question  arises  here,  and  I  would 
rather  deprecats  the  discussion  of  it,  because  every- 
body admits  here  that  there  is  nothing  to  be  imputed 
to  either  side. 

The  reasoa  why  I  make  my  protest  is  that  I  do 
not  think,  where  there  are  plain  words  used  in  an 
instrument  of  this  sort,  you  can  give  a  different  in- 
terpretation according  to  the  state  of  the  facts  to 
which  they  are  applied.  If  these  were  costs  at  all — 
other  questions  might  of  course  arise  where  it  was 
suggested  that  they  were  not  included  withm  the 
costs  at  all— but  if  these  were  costs  at  all,  and  there- 
fore the  words  apply  to  them,  it  appears  to  me  that 
we  have  nothing  to  do  with  the  merits  of  the  two 
parties,  whether  they  were  ressonaUe  or  unreason- 
able towards  each  oUier ;  the  only  question  is,  what 
is  the  true  construction  of  these  words  P  I  think  the 
Court  of  Appeal  have  arrived  at  the  true  construction 
of  these  words  aocording  to  their  plain  and  ordinary 
meaning ;  and  therefore  I  thtnk  the  judgment  of  the 
Court  of  Appeal  was  right,  and  I  move  your  lord- 
ships that  WIS  appeal  be  disnussed. 

Lord  Shand.— I  am  entirely  of  the  same  opinion. 
I  think  the  question  is  one  simply  of  construction — 
namely,  what  is  the  meaning  of  &e  clause  contained 
in  this  lease  in  regard  to  the  expenses  of  renewal  P 
I  also  thfaik  that  Stirling,  L.J.,  has  put  it  in  a 
sentence  when  he  says,  "  What  is  to  be  renewed  is 
the  term,  and  it  seems  to  me  the  fair  and  ordinary 
meaning  of  the  language  is  that  the  lessee  is  to  bear 
all  the  costs  which  are  necessarily  and  properly  in- 
curred by  the  lessee  for  the  purposes  of  the  renewal." 
In  the  course  of  .the  renewal  one  qi  the  parties— tiie 
lessee — ^was  entitled  to  say  whether  the  value  should 
be  fixed  by  the  surveyor  or  by  arbitration.  If  he  had 
taken  the  surveyor,  there  m^t  have  been  less  costs 
incurred ;  but  li  an  arbitration  became  necessary  in 
consequence  of  questions  between  the  parties,  I  think 
the  expenses  of  that  arbitration  are  costs  which  have 
been  incurred  for  the  purposes  of  the  renewaL 

For  my  own  part,  I  should  add  that  if  a  case 
arose  in  which  the  conduct  of  the  lessor  dearly 
caused  much  greater  oost  than  was  necessary  for  the 
renewal  of  the  lease,  it  may  be  that,  to  Uie  extent  of 
such  greater  and  unnecessary  cost  under  the  construc- 
tion of  the  contract,  the  lessee  would  not  be  liable 
for  such  costs.  But  nothing  of  the  kind  has  arisen 
here. 

We  have  here  simply  costs  which  the  parties  con- 
templated would  be  incurred  when  they  entered  into 
this  agreement,  and  I  am  satisfied  that  the  learned 
judges  were  right  in  holding  that  these  costs  must 
fall  upon  the  tenant. 

Lord  Dayiy.— I  agree,  and  I  have  nothing  to  add« 

Lord  BoBEBTSON. — If  the  appellant's  argument  is 
good  about  the  costs  of  arbitration,  it  must  be  good 
also  about  the  surveyor's  fee  where  the  value  is  fixed 
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m  thit  way;  lortbe  one  mode  is  alterimtiye  to  tlie 
other  and  at  tbe  option  of  the  lesaee*  The  operation 
to  be  performed  hj  the  anrreyor  or  by  the  r^fereea 
ii  gxing  the  rent  that  is  to  be  put  into  the  lea^e.  I 
cannot  faring  myaelf  to  see  how  this  is  not  part  of  the 
ptooaifl  of  renew  log  the  term> 

JjQ/td  Iii£n>LEY*— I  ahiD  am  of  the  tame  optnion. 
It  appears  to  me  that  the  attempt  to  oonstrue  this 
as  a  ooyeDant  to  renew  at  the  expense  of  the  lessee 
and  to  ant  down  these  expenses  to  what  are  oallsd 
the  ordinaiy  expenses  of  reoewal,  and  then  to  con* 
strue  the  rest  of  the  clause  as  a  distinct  ooTOnant  to 
pay  the  fine,  is  not  in  acoordance  with  the  words 
used.  The  bargain  eTidently  ii,  if  the  lessee  wanU 
renewal  he  is  to  ask  for  it ;  he  is  to  pay  for  it,  and  to 
pay  whatever  is  neoaasary  in  order  to  obtain  it,  I 
think  it  IS  too  dear  for  argiimenti 

Appeal  dismUsefL 

Solicitora  for  the  appellantj  Bd/ragt  ^  Ob,,  for 
Ohatnherhin  tt  Johnson^  LUndndno. 

Solicitors  for  the  reapondent,  SuIberUt  Htme^t  ^ 
Mdcal/e. 


<KDUit  of  ^ppral 

From  K.  B,  Div,  ) 

(Collins,    M.Em  and  Mathew  and  [         March  12, 
Cojiens-Hardy,  L,JJ.)  ) 

The  Krifo  it,  PniorcNET*  (a.) 

fVodice— Habeas  ooTfiun—P€r§o7i  to  whom  dincUd  out 
ofjuri»didion — Poioer  to  is^ue  writ, 

Tht  Court  has  Ttojitrtadidion  to  iutiea  v?rit  0/ habeas 
corpus  directed  to  a  perioii  who  ia  tU  the  time  out  of  the 
furiadicHon. 

Ex  parte  Wyatt,  5  DomL  389^  ea^lained  dnc?  dt>- 
tinguished. 

Appeal  from  an  order  of  the  Divisional  Conrt  (Lord 
Alverstone,  L.C.J*,  and  Lawranoe  and  Kennedy,  JJ^) 
affirming  an  order  of  Walton,  J.,  at  chambers. 

On  the  29th  of  July,  1903,  Walton,  J.,  made  an 
order r  npon  the  application  of  Philip  John  Pinckney, 
for  a  writ  of  hahem  corpm  to  iMtie,  dire<jted  to  the 
applicant's  wife,  to  bring  the  child  of  the  marriage, 
between  three  and  four  years  of  age,  before  the  judge 
at  chambers.  Mrs,  Pinckney  and  the  child  were  at 
this  date  and  remaiued  ever  since  abroad »  ont  of  the 
jurisdiction. 

On  the  5th  of  Auguit,  1903,  Walton,  J.,  ordered 
the  aboTe*mention©d  #rit  of  habeaB  corpug  to  be 
quashed,  aud  that  instead  theseof  a  fresh  writ  of 
haheoi  cifTpiis  should  iesue  directed  to  Mrs,  Pinokuey 
to  bring  the  child  bslore  the  judge  at  chambers,  and 
be  directed  that  the  writ  should  Se  in  the  office  until 
Mrs,  Pinakoey  came  within  the  j  urisdiction*  Upon 
appeal  the  Divisional  Court  affirmed  this  order  * 

Mrs*  Pinckney  appealed* 

MonUttjue  Lmh^  K,G  ,  and  A,  8.  Fo^$ert  for  Mrs, 
Pinckney,— The  applicant  for  a  writ  of  habeas  corpm 
must  show  that  the  person  to  whom  it  is  directed  is 
at  the  time  within  the  jurisdiction.  The  founda- 
tion of  the  writ  is  the  rj^rbt  of  the  sovereign  to  be 
informed  why  someone  is  being  restraint  a  of  hU 
libtrty  within  the  realm :  Rkhurd  Btjum's  case, 
Cro.  Jac,  543.  It  is  not  a  question  between 
subject    and    subject.     Formerly    writs    of    habeaa 

fa,}  B^ported  by  W.   F.   BARkt,  Esq.,   Barrister- 
at- Law, 


corpua  could  iasne  out  of  Bogland  into  any 
^  oolony  or  dominion  of  the  Grown,  but  by  1^5  ^  26 
Yict*  c.  20  this  wat  put  an  end  to^  doction  1  of  whiali 
provided  that  no  writ  of  htiheoi  corpus  should  taiue  out 
of  Kogland  into  any  colony  or  foreign  dominion  of 
the  Crown  wh«re  bar  Majoity  had  a  lawfully -es tab ^ 
lished  court  of  juitice  ha^og  authority  to  grant  B,ud 
iaine  the  writ,  and  to  ensure  the  erecutiou  thereof. 
WUmot,  C.J*'s,  Opinions  and  Judgments^  at  p.  S3 , 
show  the  principles  upon  which  a  writ  of  htiheas  corpu§ 
in  'grantedj  and  both  there  and  in  Een^  v.  Uowh^  2 
Burr.  834,  at  p,  856,  the  writ  is  likened  in  iome 
respects  to  a  writ  of  mandamm.  The  Conrt  of  Kmg*f 
Bench  never  allowed  a  prerogative  writ  of  Tjuindamum 
to  issue  unless  the  prosecutor  showed  that  it  would  he 
effective.  It  was  therefore  never  iasned  when  tke 
person  to  whom  it  waa  directed  was  out  of  the  jiiru- 
dictloQ,  It  h  admitted  that  a  writ  of  ha  f teas  em'pm^ 
cannot  be  served  out  of  the  jurisdiction-  It  eatt* 
not  in  such  a  case  be  made  immediately  efTectiva, 
and  therefore  the  conrt  has  no  jurisdiction  to  iasne  it. 
The  fundamental  principle  of  the  writ  is  that  it  must 
be  made  immediately  effective.  Hole  2'6%  of  the 
Crown  Office  Eules  requires  that  every  writ  of  AoMu 
corpwj  must  be  made  returnable  immediately.  The 
writ  in  the  present  case  is  not  h^ing  used  to  inform 
the  sovereign  that  some  one  is  being  wrongfaUy 
detained  within  the  realm*  The  writ  cannot  ba  ouida 
use  of  for  the  purpose  of  punishing  a  person  for 
having  wrongfully  parted  with  tho  custody  of  a  child : 
Barnardo  v,  Ford,  Goisaf/e's  case,  41  W.  E.  333,  [1S93] 
A,  C*  326.  There  was,  th«refore»  no  jurisdiofcion  to 
isBue  the  writ. 
They  abo  referred  to  Eohhome'a  coie,  3  B.  it  A.  420. 

Uole/ax,  for  the  prosecutor* — It  is  clear  that  the 
question  of  domicil  has  nothiDg  to  do  vrith  the  juris- 
diction of  the  conrt  to  issue  a  writ  of  liaheaa  corptsst 
though  it  may  have  some  bearing  upon  the  tubaa* 
quent  question  as  to  the  proper  custody  of  the  child* 
Nor  is  the  fact  that  the  child  ii  being  detaioed  ont  of 
the  juriadiction  material :  BarnaTdo  v,  Forff.  Must, 
then,  the  person  detaining  the  child  be  within  the 
j  urii  dicti  on  ?  1 1  is  submitted  not.  In  Ex  pn  rte  Wt^sU , 
5  Bowl,  38 9,  a  writ  of  habms  c^pui  wai  ittued 
directed  to  a  person  who  was  then  in  France  and  who 
had  the  mistody  of  a  child,  and  it  was  aerved  in 
Prance  throufh  the  French  courts,  [CoLLlJTS,  M,B, 
—In  that  case  the  point  was  not  taken^  and  lomelio  w 
or  other  a  writ  of  huheas  corpus  wa«  obtained  and 
served  in  France,  An  application  was  then  made  fur 
a  rule  absolute  in  the  first  instance  for  an  attachment 
for  contempt  in  not  obeying  the  writ,  but  it  W4s 
refused  by  Patteson,  J,,  and  as  it  turned  out  that  tha 
respondent  to  the  writ  was  at  that  time  a  prisoner  for 
debt  in  the  Marshalaea  of  the  court,  ths  learned  judce 
offered  to  grant  a  new  writ  of  halteas  rorpm,  and  £• 
waa  accepted ^  and  a  new  writ  wa*  griiuted.  The  mm 
therefore  came  to  nothing.]  The  point  that  t\km% 
was  no  jurisdiotion  to  issue  the  writ  because  Mtf* 
Pinckney  wm  cut  of  the  j  urisdietion  was  not  taken 
before  Walton,  J, 

CoLLDf^,  M.E,— It«eems  to  me  that  this  writ  of 
haheoM  corpus  haa  been  issned  under  a  mistpprebennoa* 
Bome  difficulty  seems  to  have  arisen  in  connf^oHcm 
with  the  first  writ^  and  the  learned  judge  qaashadit 
and  ordered  another  writ  to  issue,  Upon  the  evideooa 
it  is  clear  that  Mrs,  Pinckney  was  out  of  the  jurtsdk* 
tion  at  the  time,  ani  in  these  drcnmstanoes  it  has  not 
been  very  strenuoudy  oontendid  on  behalf  of  the 
proiecutor  that  there  is  jurisdiction  to  issue  m  writ 
of  habeas  corpm  directed  to  a  person  out  of  Clm 
juriidiction.  It  was  suggested  by  the  learned  nnirnwl 
that  the  point  was  not  taken  at  chambers.  Bat,  #fev 
if  that  were  so,  it  would  not  give  the  court  juritdio- 
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tion  to  ifltiie  the  writ  if  otherwise  the  oonrt  has  no 
jnrifldiotion*  la  my  opinion  there  is  no  jori^otion 
to  inne  b  writ  of  haheaa  corptu  directed  to  b  person 
who  Bt  the  time  is  out  of  the  jnrisdiotion* 

The  Divisional  Conrt  seemed  to  think  that  there  was 
no  objection  to  the  writ  iFing  in  the  office  until  Mrs. 
Pindmey  came  within  the  jnrisdiction,  as  is  some- 
times done  in  the  case  of  writsof  attachment.  I  think 
thBt  there  was  no  jnrisdiction  to  issue  the  writ  at  alL 
It  would  be  contrMyto  the  whole  sofait  of  the  legisla- 
tion on  the  subject  if  any  interval  were  allowed  to 
elapse  between  the  issue  of  the  writ  and  its  execution. 
As  rule  232  of  the  Grown  Office  Bules  says,  the  writ 
must  be  made  returnable  immediately.  The  appeal 
must  therefore  be  allowed* 


Mathbw,  L.  J.— I  am  of  the  same  opinion.  I  agree 
entirely  with  the  first  part  of  the  order  of  Walton,  J. 
— ^namely,  that  part  where  he  quashed  the  first  writ 
of  Tiaheai  oorpui.  The  learned  judge  no  doubt  quashed 
it  because  he  thought  that  he  ought  not  to  have  issued 
it  With  r^ncd  to  the  second  order,  in  my  opinion 
the  learned  judge  had  no  juriidiotion  to  issue  the  writ. 
A  writ  of  habea$  corpui  must  be  served  immediately. 
I  have  never  heard  of  a  writ  of  habeas  eorptu  being 
ordered  to  lie  in  the  office  after  being  issued.  I 
should  be  sorry  to  throw  any  doubt  upon  the  right  of 
the  subject  to  have  the  writ  served  at  once. 

Oozbns-Habdt,  L.  J.— I  agree. 

OoLLnvs,  M.B.— I  ought  to  add  that  I  think  that 
the  case  of  Ex  parte  Wyatt  has  been  sufficiently 
dietingidshed  durmg  the  argument. 

Appeal  Motoed. 

SoUdtors  for  the  appellant,  Fulvoye  db  Baker. 
SoUdtors  for  the  proseoutory  Harrie$,  Wilkin$<m,  d; 
Raike: 


I 


From  CQian.  Div. 
(Yanghan  Williams,  Stirling,  and  |  Jan.  25 ;  Feb.  8. 
dozens-Hardy,  L.JJ.)  J 

In  re  Gbipbl's  Patbnt.  (a.) 
P€tieni^DUeonfcrmiiy— Order  for  revocation—Terms^ 

Farm  of  order — Diiorelum  of  jtAdge-^Paiente,  Designs, 

and  Trade-Marks  Act,  1883  (46  db  47  Vict.  c.  67),  ss. 

18,  19,  20— Costs. 

Where  a  judge  has  exercised  his  discretion  under 
section  19  of  the  Patents,  Designs,  and  Trade-Marks 
Act,  1883,  iy  making  an  order  to  revoke  letters  patent 
unless  the  spedfiocOion  he  amended  by  disclaiming  part 
thereof,  «A«  Court  of  Appeal  will  not  interfere  to  vary 
the  terms  he  may  have  imposed  in  making  such  order. 

Appeal  and  cross-appeal  from  a  decision  of  Buckley, 
J.,  reported  ante,  p.  63,  [1903]  2  Ch.  715. 

The  patent  in  question.  No.  7,860  of  1893,  was  for 
certain  improvements  in  steam  traps  or  appliances  for 
the  automatic  removal  from  pipet,  cylinders,  ftc.,  of 
water  accumulating  therein  tktfough  the  condensation 
<^  steam. 

The  learned  judge  had  held,  on  a  petition  for 
revocation,  that  certain  modes  of  using  the  invention, 
which  were  distinjraished  in  the  complete  spedfica- 
tion  as  fig.  2  and  nig.  6,  were  bad— the  first  for  non- 
ntiUty,  and  the  second  lor  disconlormity  with  the 
provisional  spedflcation,  as  bdog  based  on  the 
pcindple  of  controlled  expansion  instead  of  differential 
expansion,  as  reUed  on  in  the  provisional  spedflcation; 
andf  in  exerdse  of  the  discretion  conferred  by  section 
19  of  the  Patents,  Designs,  and  Trade-Marks  Act, 


(a.)  Reported  by  B»  Hnx,  Bsq,,  Barrister-at-Law. 


1883,  he  made  an  order,  dated  the  27th  of  June,  1903, 
for  revocation  of  the  letters  patent,  unless  within 
three  months  or  such  further  time  as  the  court  might 
allow  the  patentee  should  obtain  leave  to  amend  by 
disclaiming  figs.  2  and  6.  The  order  went  on:  "If  the 
said  spedflcation  be  amended,  no  injunction  shall  be 
asked  for  in  any  action  brought  for  infirfngement  of 
the  said  letters  patents,  in  respect  of  any  steam  traps 
made  prior  to  the  27th  of  June,  1903,  unless  the 
patentee  establishes  to  the  satisfaction  of  the  court 
that  his  original  spedflcation  was  framed  in  good 
faith  and  witii  reasonable  skill  and  knowledge." 

Against  this  latter  part  of  the  order  the  petitioners 
appealed,  askinff  that  it  might  be  set  aside  and  the 
foUowinff  substuuted :  "If  the  said  spedflcation  be 
amende^  bo  action  shall  be  brought  or  maintained  for 
infringement  of  the  said  letters  patent  in  respect  of 
any  steam  traps  or  part  of  steam  traps  made  prior  to 
the  27th  of  June,  1903  "^thus  omitting  the  condud- 
ing  words,  bendes  adding  those  here  prmted  in  italics. 

The  patentee  also  appealed  from  the  j  ndgment  so 
far  as  it  related  to  the  amendment  bv  disclaimer  of 
flg.  6,  aud  asked  that  the  order  might  oe  varied  so  as 
to  apply  only  to  amendment  of  flg.  2. 

Bousfidd,  K.O.,  and  A,  J.  Walter,  for  the  patentee. 

T.  Terrell,  K.C.,  Astbury,  K.C.,  and  J.  H.  Gray, 
for  the  petitioners. 

The  following  cases  were  cited  :  Dedey  v.  Perkes, 
[1896]  A.  0.  496,  13  R.  P.  0.  581  ;  In  re  Pitffs  Patent, 
[1900]  1  Ch.  508,  17  E.  P.  0.  214;  In  re  AUison's 
Patent,  17  B.  P.  0.  298,  513 ;  In  re  Hearson's  Patent, 
1  B.  P.  C.  213;  and  (by  the  Oourt)  Woolfe  v.  Auto- 
matic  Picture  GaUery  {Limited),  51  W.  B.  121,  [1903] 
1  Oh.  18. 

Thb  Oottbt  dedined  to  interfere  with  the  discretion 
exerdsed  bv  Buddey,  J.,  as  to  the  form  of  the  order 
made  by  him,  and  dismisssd  the  petitioners'  appeal 
with  costs,  reserving  judgment  on  the  appeal  of  the 
patentee. 

Feb.  8.— Stiblhtg,  L.  J.,  ddivered  the  judgment  of 
the  court,  allowing  the  cross-appeal  of  the  patentee 
with  costs.  His  lorddii^  said  there  was  nodisconformity 
in  flg.  6,  both  the  providonal  and  the  complete  spedfl- 
cation being  based  on  the  prindple  of  differential 
expansion,  which  was  abo  in  his  opinion  practically 
the  prindple  of  flg.  6 — the  terms  differential  expan- 
sion and  controlled  expandon  not  being  mutiudly 
exdudve.  The  language  of  Ootton  and  Lindley, 
L.JJ.,  in  Woodward  v.  Baneum,  4  B.  P.  0.  166,  175. 
177,  diowed  how  far  variations  from  the  providonal 
spedflcation  were  allowable  in  the  complete  spedflca- 
tion. 

It  was  ordered  that  £125  should  be  added  to  the 
costs  of  the  patentee's  cross-appeal  in  repayment  of 
costs  paid  by  him  to  the  petitioners  in  tiie  court 
below. 

Solidtors,  FaithfuU  &  Owen ;  Frank  Evelyn  Jones, 
for  W.  T.  HiU,  Manchester. 
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Ot«  of  Aff.         SmTH  (Applt,}  v*  IiSian  Uifioir  Asbebsmbht  Cohmitteb  [Ebsftb.).         Or,  of  Aff* 


From  K.  B.  Div.  ^ 

(Collini,  M,E«f  and  Romer  and      | 

Aod  K,  B,   Div.  (Lord  AlTeritoce,  f        FeTi*  3, 
LiO.J',  and  LawranG€  and 

Kenned  y^  JJ.)  J 

Bmith  (Apptlhni)  V.  Leigh  TJkioit  AasESSMEKT 
COMMlTrBK  (Respondents),  [a,] 
Poor  law — Bating^- J ppmi  to  quarUr  §fssio7ia^ Might  of 
asieurmnt  com'miUee  to  appear  as  rt^pgndefit^^  Consent 
of  guardians^Ni^Hce  to  guardians — Bujicienc^  of 
notice— Union  Assessment  OmnmUtee  Afnen4m*nt  Ad^ 
1864  (27  &  28  VicL  c.  39).  s,  ^—IHvided  Pariahts 
and  Poor  Law  Amsndmciit  Ad^  1882  (45  dfe  46  Vid, 
G,  58),  e,  12. 

TM  consmt  of  the  guardians  of  a  umoH^  which  is  re*- 
quired  fcy  ttctimi  2  of  the  Union  Ass^SBment  Committee 
Am^ndn^nt  Act,  1864,  he/ore  the  assessment  co7nmittee 
&in  appear  as  respondefds  to  a  rating  appiial,  is  iwt  $it^h 
a  consent  in  writing  of  a  Tnajorttg  of  the  guardians  of  a 
um<m  ra^ired  under  the  Poor  Law  Ada  as  is  mentioned 
in  set^on  12  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Ad,  1882,  ami  it  is  7wt  necesaarg  that 
fourteen  days'  notice  should  he  giimk  to  meh  guardian  of 
ihe  mMHaig  at  which  the  e&nsent  to  su<ih  appmrance  u  to 
he  given* 

Special  case  eiated  hf  the  court  of  quarter  Besaioua 
for  tlia  Qounty  Pulatkie  cf  Lancaster  npoo  an  appeal 
beard  and  determined  by  the  quarter  tcflsioni  on  the 
27  th  of  AprU,  1903,  agaii3ft  a  certain  aaeessmeDt  to 
the  poor  rate* 

IHien  the  appeal  wm  called  on  for  hearing,  counael 
dAimed  to  appear  aJid  be  heard  on  beh^f  of  the 
asaeasment  committee  of  the  Leigh  Union  appeanog 
in  the  name  of  the  guardians  of  the  union.  The  over* 
seert  of  the  township  of  Leigh  (which  is  iituated  in 
the  Leigh  Union)  did  not  appear  either  in  person  or 
by  counsel. 

Couuiel  appeared  on  behalf  of  the  appellant,  and 
called  upon  counsel  who  appeared  on  behalf  of  the 
aseesflment  committee  to  prove  that  the  said  com- 
mittee had  duly  obtained  the  couient  of  the 
^ardiana  to  their  appearance  aa  reapondenta  to  the 
appeal. 

It  waa  proved  or  admitted  that  the  notice  of  appeal 
bad  been  served  upon  the  assefiBment  committee  on 
'  the  11th  of  March,  1903;  that  the  next  meeting  of 
the  guardiant  waa  held  on  the  25th  of  March  ;  and 
that  the  clerk  of  the  oommittee,  on  the  20th  of  March, 
sent  to  each  of  the  guardians  a  notice  dated  Friday, 
the  20th  of  March,  that  at  the  next  meeting  the  o su- 
ae nt  of  the  board  to  the  appearance  of  the  asACsament 
committee  aa  respondents  in  appeala  to  quarter 
aeaaions  would  be  propoaed* 

On  the  25th  of  March  the  next  meeting  of  the 
guardians  waa  held,  and  it  was  resolved  :  *'That  the 
board  hereby  conaents  to  the  aasesiment  committee 
appe^ng  as  reipondents  in  appeaU  to  quarter 
seadODi  againat  the  aaaessment  of  the  property-'  of 
the  appellant. 

It  waa  cont^ded  by  oounsel  for  the  asaeaament 
committee  that  the  conaent  of  the  guardiana  thni 
given  was  a  auflicient  compliance  with  section  2  of 
the  Union  AsBeasment  Oommittee  Amendment  Act, 
1864,  which  enacts  that  the  asseeament  committee 
mav,  with  the  consent  of  the  guardiana  after  notice 
shall  have  been  sent  to  every  guardian,  appear  aa 
reapondenta  to  aueh  appeak,  but  in  the  name  of  the 
gu%rdiana  of  such  union ;  and  that  such  consult  need 
not  be  in  writing. 

It  waa  oontanded  by  counsel  on  behalf  of  thaappel- 

{&*}  Beporied  by  F.  G.  Rttokee  and  B,  Q,  SriLLirsix, 

Eaqr»*j  Barristera-at-Law, 


lant  that  the  asaeaament  committee  and  the  guardiana 
had  notWmplied  with  the  provisiona  of  section  12  of 
the  Divided  Fariahea  and  Poor  Law  Amendment  Act, 
18S2,  which  enacts  as  follows :  *'  Whtre  undf^r  the 
Poor  Law  Amendment  Act,  1834^  or  any  of  the  Acta 
amending  the  same,  the  conaent  in  writing  of  a 
majority  of  the  guardians  of  a  union,  or  tlie 
managers  of  a  achoot  diatrict,  is  rf  quired^  it  shall  be 
a  anfficient  compliatioe  with  auoh  requirement  if  a 
reaoJution  giving  consent  ia  passi^d  at  a  meetiog  of  the 
guardiana  or  munagera,  of  which  meetings  and  of  the 
huaiuesa  to  be  transacted  thereat,  not  leas  thoji  four- 
teen days'  notice  ahall  he  given  to  each  guatdiAn  or 
manager." 

It  was  contended  by  connael  for  the  appellant  that 
not  le«s  than  fourteen  day  a'  notice  f^hould  have  bean 
given  to  «>aoh  guardian  of  the  meeting  at  which  con- 
sent to  the  appearance  of  the  aeaeasment  committer 
aa  reepondenta  waa  given,  and  that  aa  ordy  four  clear 
day  a*  notioe  was  given  of  such  meeting,  incladiug 
Saturday  and  Sunday^  such  notice  waa  inauffid^nt 
and  such  notice  was  invalid,  and  that  the  aaaesament 
committee  had  no  right  to  appear  and  bs  heard  &a 
the  appeal. 

It  waa  contended  by  counsel  for  the  asioiiiaBmt 
committee  that  section  12  of  the  Divided  Fariahei  and 
Poor  Law  Ameodment  Act,  1S82»  did  not  vpidy — 
(1}  because  it  ref furred  only  to  conaenta  in  writuig, 
and  aectiou  2  of  the  Union  Aaaetament  C  ^mniitU# 
Amecdment  Act,  1864^  did  not  require  a  consent  in 
writiug  ;  (2}  because  the  Act  of  1864  waa  not  one  of 
the  Acts  amending  the  Poor  Law  Amendmetii  Act^.. 
1834  ;  and  (3)  because  eectlnn  12  of  the  Act  of  18821 
provided  merely  that  a  resolution  passed  at  a  meatta^  ' 
of  which  not  less  than  fourteen  days'  notice  ha<l  baati 
given  should  be  a  stifficieut  compliance  with  Um 
teqnirementa  of  earlier  Act? ,  but  did  not  enact  iKat  S 
resolution  passed  without  such  notice  ahonld  In  no 
case  he  vadtd,  and  the  words  ^'fourteen  days  shall 
be  anfficient  "  did  not  impoie  a  minimum. 

The  quarter  aeaaions  held  that  the  objectiou  raised 
on  behalf  of  the  appellant  mu«t  be  anitained,  and 
refuaei  tO  hear  counsel  for  tfce  asseaament  committee 
on  the  merits  of  the  appeal,  but  stated  this  cast  for 
the  opinion  of  the  High  Oaurt  on  the  qnetftiim 
whether  the  asseeament  committee  were  enUtled  to  be 
heard. 

Evideoce  waa  given  on  behalf  of  the  appellant  to 
show  that  he  had  duly  aerved  notice  of  appeal  oa 
the  overseers  of  the  parish  and  on  tha  aaaoMmtat 
committee^  and  had  given  notice  of  objection  to  the 
valuation  list  and  had  failed  to  obtain  relief  before 
the  asAessment  committee. 

The  quarter  sessiona  allowed  the  appeal  with  ooats 
ae^ainst  the  overseert,  and  reduced  the   appeUasl's 
aaaessment  from  £140  gross  and  £119  rateable  valiiA  | 
to  £G0  grosa  and  £51  rateable  value. 

The  question  for  the  opinion  of  the  oonit  wm 
whether  the  quarter  aesstons  w^re  right  in  refoalng 
to  hear  connsei  for  the  aiaeaament  com  iiittee. 

SectioD  2  of  the  Union  Assessment  Commiltet 
Amendment  Act,  1864,  is  as  follows :  '*  The 
men!  committee  of  auch  union  may,  with  tht  < 
of  the  guardians  of  auch  union  after  notioe  sball  1 
been  sent  to  every  guardiant  appear  as  reapcKidsQfi  to 
such  app^,  but  in  the  name  of  the  gn&rdiaill  ill  mwA 
union  t  in  like  manner  and  with  the  same  mdiimdM 
and  subject  to  the  same  Hahilitiea  and  entitled  to  tbe 
aame  remedies  and  righta  aa  in  the  ca»e  of  pectona 
other  than  the  overaeera  to  whom  notice  of  »ppltl 
may  be  given.** 

Egde,  for  the  assessment  oommitteei. 

Boyle,    KM*,    «nd    W.     W.     Mackenw^^    for     tlit 

appellant. 
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Ct.  op  App.         Smith  (Applt.)  v.  Lbioh  Union  Assessmbkt  Ooiocittbb  (Bbspts.)*         Ct.  op  App. 


Lord  Alvbrstoitb,  L.0. J.— It  by  no  means  follows 
that  beoaaie  a  point  is  taken  yery  late  in  the  history 
of  the  poor  law  rating  appeals  it  may  not  be  a 
*       perfectly  good  point ;  therefore  Mr.  Mackenzie  most 
not  think  I  am  at  all  deciding  this  case  except  upon 
the  arguments  that  we  have  heard.    But  there  are 
two  lines  of  statutes  in  connection  with  these  matters 
wluch  I  think  are  perfectly  clear  and  definite.    Prior 
to  the  Union  Assessment  Committee  Act  of  1862  and 
the  Union  Assessment  Committee  Amendment  Act  of 
1864,  the  parties  to  the  poor  law  appeals  were  the 
direct  parties,  the  appellimt  and  the  overseers,  and  it 
was  only  after  the  Union   Assessment   Committee 
Amendment  Act,  1864,  came  into  foroe  that,  in  order 
to  give  the  assessment  committee,  who  were  responsible 
for  the  rating  and  who  approved  the  valuation  lists^  a 
right  to  appear,  this  legislation  enacted  that  they 
should  be  entitled  to  defend  appeals  or  even  to  bring 
appeals.    Aooordingly,  section  2  says  that  the  atseis- 
mf^nt  committee  of  such  imion  may,  with  the  consent 
of  the  guardians  of  the  union  after  notice  has  been 
sent  to  every  guardian,  appear  as  respondents  to  the 
appeal,  but  in  the  name  of  the  guardians  of  the 
union,  in  like  manner  and  with  the  same  incidents 
and  subject  to  the  same  liabilities  and  entitled  to 
the-  same  remedies   and   lights  as  in   the   case  of 
persons  other  than  the  overseers  to  whom   notice 
of  appeal  may  be  given.     Mr.  Mackenzie  is  per- 
fectly right  ia  saying  that  that  power  to  appear 
as    respondents    to    an    appeal    is    an    important 
matter.    It  involves  the  guardians,  or  rather  it  in- 
volves the  assessment  committee  in  the  name  of  the 
nuardians,  in  the  possible   liability  to   costs,    and 
therefore  it  is  not  a  step  that  ought  to  be  taken 
without  a  formal  consent  of  the  guardians.    I  quite 
agree,  although  there  is  no  statement  about  it,  that 
the  consent  of  the  guardians,  not  the  consent  of  the 
assessment  committee  itself,  must  be  given  by  resolu- 
tion at  a  meeting,  and,  if  the  point  taken  in  this 
appeal  had  been  that  no  notice  had  been  given  to  the 
guardians  at  all,  and  possibly  that  there  was  no  con- 
sent of  the  guardiaos  to  the  assessment  committee 
appearing  in  their  names  as  respondents,  the  objection 
would  have  heetn  a  very  fatal  one,  and  an  objection 
Which  has  to  my  knowledge  prevailed  in  a  great  many 
cases.    But  that  was  not  the  point  taken  in  this 
appeaL  Notice  having  been  given  to  all  the  guardians 
— and  for  this  purpose   it   must   be   assumed    the 
guardians  have  assented  to  the  assessment  committee 
appearing  as  respondents  in  porsuance  of  section  2 
— the   counsel   for   the   appellant   at   the   sessions 
objected,  not   that  the   conditions  of  section  2  of 
the  Union  Assessment  Committee  Amendment  Act, 
1864,    had   not    been    complied    with,    but    that 
the  notices  given  were  not  good  notices,  because 
they   did    not    comply    with    section    12   of    the 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1382.      Whatever  may   have   been  argued  at  the 
sessions,  it  is  obviously  suggested  that  this  section 
required    a  fourteen  days'  notice,  and   Mr.  Mac- 
kenzie lias  very  properly  oontended  that,  in  order 
to  see  whether  tbat  is  so,  one  must  look  and  see 
whether  this  Act  of  1882  was  intended  to  amend  the 
practice  whi^h  had  existed  and  was  known  to  exist 
under  the  Union  Assessment  Committee  Acts  of  1862 
and  1864.    The  words  are :  ''  Where  under  the  Poor 
Law  Amendment  Act,   1834,  or   any  of   the  Acts 
amending  the  same,  the  consent  in   writing  of   a 
majbxity  of  the  guardians  of  a  union  or  the  managers 
of  a  scho<^  district  is  required  **  for  this  purpose ;  that 
is  an  entirely  different  thing  to  the  written  resolution 
either  of  the  meeting  of  the  assessment  committee  or 
of  the  meetins  of  the  board  of  jruardians,  which  is 
merely  an  or£nary  majority.     There  were  certain 
provlsioni  hi  earlier  statutes  than  the  Act  of  1834, 


some  of  which  still  remain,  but  one  is  enough  for  our 
purpose — namely,  the  one  referred  to  in  section  23  of 
the  Act  of  1834 — that  before  ^^rdians  could  consent 
to  spend  capital  money  either  m  erecting  a  workhouse 
or  in  luring  a  workhouse,  not  the  oonsent  in  writing 
of  the  guardians  was  to  be  obtained,  but  the  oonsent 
in  writing  of  the  majority  of  the  guardians  of  any  union 
—that  is  to  say,  a  maj  ority  of  the  whole  body.  I  need 
scarcelypointoutthat  is  an  entirely  different  tiling  to  the 
majori^  of  those  present  at  the  meeting  properly 
summoned.  That  would  be  the  ordinary  prooeeaings 
of  both  guardians  and  assessment  committee.  I  am 
therefore  clearly  of  opinion  that  the  objection  taken 
that  notice  under  section  2  of  the  Union  Assessment 
Committee  Amendment  Act,  1864,  must  be  notice 
under  section  12  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1882,  and  therefore  fourteen 
days'  notice,  is  a  bad  point  and  one  to  which  effect 
ought  not  to  have  been  given.  It  is  important  that 
this  diould  be  pointed  out,  because  what  nappened  in 
this  case  is  tiiat,  inasmuch  as  the  practice  is  at  these 
sessions,  as  in  many  other  sessions  in  various  other 
parts  of  the  country  (I  do  not  know  whether  the 
practice  has  become  uoiversal  since  I  was  familiar 
with  it),  that  the  respondent  begins,  only  the 
respondent  to  the  appeal  has  been  hem  in  this  case, 
so  the  court  had  to  proceed  with  regard  to  the  value 
without  hearing  the  assessment  committee,  who  are 
responsible  for  having  raised  respondents  to  whatever 
figure  they  were  put  up  to.  Therefore  the  preliminarv 
objection  was  a  bad  one,  and  the  case  must  go  htm 
to  the  sessions  to  hear  the  appeal. 

Lawbanob  and  Esnnsdy,  JJ.,  agreed. 

Case  remitted  to  quarter  de$sion$» 

The  appellant  appealed  to  the  Court  of  Appeal. 

Feb.  3.—^.  T.  Lawrence,  K.C.,  Boyle,  K.O.^  and 
W,  IF.  Madeenzie,  for  the  appellant. 

Eyde,  for  the  assessment  committee. 

CoLLDTS,  M.B.— In  this  case  we  have  to  deal  with 
a  somewhat  puzzling  question  on  certain  sections  of 
tixe  Poor  Law  Acts.    But  in  my  opinion  the  judg- 
ment of  the  Divisional  Court  is  right,  and  the  appeal 
f  aUs.    On  an  appeal  by  a  ratepayer  against  an  assess- 
ment to  a  poor  rate  the  assessment  conmiittee  of 
the  union  appeared  as  respondents.    The  question  is 
whether  they  were  empowered  so  to  appear.    If  they 
had  a  right  to  appear,  they  acquired  tnat  nffht  under 
section    2    of    the   Unioa    Ajsessment    Committee 
Amendment  Act,  1864.     It  was  contended  by  the 
appellant  that  the  assessment  conmiittee  had  not  ful- 
filled the  conditions  of  that  section,  which  gives  the 
assessment  committee  the  right  to  appear  ''with  the 
consent  of  the  guardians  of  such  union  after  notice 
shall  have  been  sent  to  evezy  guardian."    It  was  con- 
tended that  they  had  not  obtained  the  necessary  con- 
sent of  the  guardians.    They  had  in  fact  obtained 
consent,  but  not,  it  was  contended,  proper  oonsent. 
To  make  that  contention  good,  the  appellant  referred 
to  section  12  of  the  Divided  Parishes   Act,  1882» 
which,  he  said,  governed  the  right  of  the  assessment 
committee  to  say   they  had  obtained  the  consent. 
That  section  is  as  follows :   ''  Where  imder  the  Poor 
Law  Amendment  Act,  1834,  or  any  of  the   Acts 
amending  the  same,  the  consent  in  writing  of  a 
majority  of  the  guardians  of  a  union,  or  the  managers 
of  a  school  district,  is  required,  it  shall  be  a  sufficient 
compliance  with  such  requirement  if   a  resolution 
giving  oonsent  is  passed  at  a  meeting  of  the  guardians 
or  managers,  of  which  meeting  and  of  the  business  to 
be  transacted  thereat  not  len  than  fourteen  days*  notice 
shall  be  given  to  each  guardian  or  manager."    That 
section,  in  its  express  terms,  points  to  cases  in  which 
^  the  consent  in  writing  of  the  majority  of  the  guardians 
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of  ft  union  ia  neoeflBarj.    Bat  leotioii  2  of  the  Act  ol 

IS 64  doea  not  iay  thst  tlit  coDaent  tbere  mentioa^d 
need  be  in  writing*    That  createa  an  initial  diflaaulty 
in  the  way  of  tha  appellant.     He  hat  to  make  out 
that  conient  gii^en  at  a  mating  caUed  on  fourteen  days' 
notice  ia  a  condition  precedent^  and  that  consent  given 
at  a  meeting  called  on  five  days'  notice,  ai  happened  in 
this  oasej  lb  not   Buffident.     He  therefore  contends 
that  tiie  consent  required  by  section  2  ia  a  conseut  in 
writing*     He  ia  obliged  to  contend  this  in  order  to 
introduce  section  12  of  the  Aet  of  1882  into  the  dit- 
cusBion  at  aU.     Section  12,  as  I  have  said^  deals  with 
caaes  in  which  the  oDnaent  in  writing  of  a  majority  of 
the  guardians  is  necessary^  and  it  substituteB  a  new 
machinery  lor  the  existing  machinery  applicable  to 
such  cases.      The  appellant  refers  to  the  statutory 
provisions  by  which  guardian  a  canQot  act  as  guardians 
otherwise  than  at  a  meeting,  aod  by  which  their  pro- 
ceedings at  meeting*  are  regulated,  and  to  the  prac- 
tice under  which  everythiag  that  is  done  at  meetings 
of  guardians  is  recorded  in   writing,   and  on  that 
ground    he    argues    that    the  consent    required    by 
section  2  of  the  Act  of  1884  must  be  taken  to  mean 
consent  in  writing*     I  am  of  opinion  that  that  is  a 
strained  contentionj  and  that  it  does  not  accord  with 
the    simplicity    of   the    legiilation   on   the    subject 
Section  23  of  the  Poor  Law  Act,  IS34,  gives  power  to 
the    oommiesioners,    with    the    consent    in    writing 
of    the    majority    of    the    guardians  of  any  union, 
to  boild  or  hire  a  workhouse.    That  was  a  special 
enactment,  and  the  neceisity  for  a  consent  in  writ- 
ing   in    that    particular    caae    was    imposed    ai     a 
special  condition*    There  were  also  in  Uie  same  Act 
other  cases  mentioned  where  a  consent  in  writing  was 
required,  and  the  machinery  for  obtaining  such  con- 
sent varied.     Co -existing  with  these  provisions  were 
other  provisions  in  which  consent  was  required  for 
various  purposes^  but  in  which  the  consent  was  not 
eipreaaly  required  to  be  in  writing,  but  in  which,  the 
appellant  contends,  it  must,  in  accordance  with  the 
poor  law  regulations,  always  necenarily  be  recorded 
in  writiog.     Many  of  the  leotions  expressly  providii^ 
for  written  consent  were  from  time  to  time  repealed, 
and  in  1BS2  the  Legislature  thought  fit  by  section  12 
of  the  Dividtd  Pariahee  Act  to  subatitute  one  umform 
maoMnery  applicable  to  all  auch  cases,  by  providing 
that  written  conaent  ahould  always  be  obtained,  where 
it  was  required,  at  a  meetiog  of  which  fourteen  days' 
notice  should   be  givMi.     But  that  only   points   to 
Bpeoific  enactor  enta  requiring  consent  in  writing,  and 
does  not  apply  to  cases  where  consent  ii  as  a  mere 
matter  of  machinery  recorded   in  writing.    In   my 
apinioD,  the  appellant  fails  to  show  that  section  2  of 
the  Act  of  1864  imposes  as  a  condition  precedent  the 
necessity  of  obtaining  written  consent,  and,  therefore^ 
section  12  of  the  Act  of  1882  has  no  application  to 
this  caae.    I  think  the  appeal  moat  be  dismissed , 

EoBOB  and  Mathew,  L  JJ,,  concurred. 

Appeal  dkmi$«ed. 

Solicitor  for  the  appellant,  F,  Kinchf  tot  A.  H, 
Haywardy  Leigh, 

Solicitors  for  the  asteasment  committee,   EobbinSt 
BitUng,  ^  CQn  for  Manh,  Son,  d&  Calverit  Leigh, 


Jan.  20. 


From  K,  B,  Div.  I 

(Lard  Akerstone,  L,CJ*,  CollinSi  M.E,,  [ 

and  Homer,  L.J.)  ) 

J^OESOir  V.  MUKFORB,  (a.) 

IniuranGe^MariTie— Policy  on  machinery  of  torpedc- 

A  policy  of  marine  imuranct  upon  the  mackitt^^  of  a 
t&rpedo'hmi  destroyer,  which  wot  being  hwlt  /&r  tkt 
Admitaliij,  vmA  txpreutd  fo  eouep  ike  fdhwing  perils : 
*'  Fire  in  shopt  and  on  board  on  stocks  trial*  and  aU 
marine  risks  to  completion  ajid  acoepUifiae  hjf  the 
Admiralty t''  ^^  ^l^^  "of  the  »m$  men-^f-war  Jh^ 
*  ,  .  and  of  ail  o^her  perils  losses  ami  mis/orttineM*** 
Attach^  to  the  policy  i';'JS  a  clause  which  contain^  the 
fdlowtny  words:  *' With  kau^  to  go  on  trial  tripty* 
During  a  trial  tkt  conneding-rod  of  the  gtarhoard  cji^ise 
broke f  causing  great  damage. 

Held,  that  *'triaW  did  mt  denote  a  ^^riod  during 
wktck  the  ijasared  were  to  he  insured  agmnet  jfre,  hmt 
specified  a  particular  peril  insured  againei^vh^,  peril  of 
trials  ;  and  thxU  the  damage  v}hich  had  o^mred  wa* 
cov^ed  by  the  policy. 

Jwiijmtmt  0/ Kennedy,  J,  (51  W.  R.  91),  aj^rmed. 

Appeal  from  the  judgment  of  Kennedy,  J.,  on 
trial  of  an  action  without  a  inry  (51  W.  B,  J*l), 

Tbe  action    waa  brought  on   a  poUcy   of  mai 
iusurance  upon    ^e   machinery    of  m    torpedo -bo^ 
deatroyer  called  The  Bullfinch. 

The  plaintiff  was  the  receiver  and  manager  ol 
Earless  Shipbuilding  Co,  (Limited],  who  werOp  at 
the  time  when  the  policy  was  effeoted,  bmtding  The 
Bullfinch  for  tbe  Admirattyi 

Tha  defendant,  who  was  a  member  of  Lloyd's,  mb* 
scribed  the  policy  to  the  extent  of  £100^ 

Tae  perils  insured  agaiost  by  the  policy,  which  wai 
a  time  policy,  were — "  fire  in  ahopa  and  on  board  on 
atoc'kB  trials  and  all  marine  risks  to  completion  ^ttd 
acceptance  by  the  Admiralty*';  and  also  **  a(  tbm 
seas  meo-of-  war  fire  ,  ,  .  and  of  all  other  perils 
loaaes  and  miaf  or  tunes/' 

At  the  foot  of  Ihe  policy  was  attached  the  foUowing 
clause :  "  This  ioaurance  alao  specially  to  coTer  hom  of 
or  damage  to  hull  or  machinery  through  the  ni^g^- 
genee  of  master  mariners  eDginecrs  or  pilots  or 
Birough  exploiions  bursting  of  boilers  brealn^  of 
shafts  or  through  any  latent  defect  in  the  macfaineiTy 
boilers  or  hnB.  ,  .  ,  With  leave  to  go  on  trial 
trips." 

Daring  the  currency  of  the  policy,  whilst  The  BmU^ 
fimh  was  on  a  trial,  the  connecting-rod  of  the  slftf* 
board  high -pressure  engine  broke.  The  jami  of  t^ 
connecting-rod  split  and  then  broke  horizontally-  Thm 
result  was  that  the  piston-rod  flew  up  against  tin 
cover  of  the  cylinder,  and  there  was  a  large  «scap«  of 
steam  under  high  presanre.  Eight  men  wero  Mllad 
and  four  injured. 

The  plaintiff  claimed  to  be  entitled  to  ceoovtr  nndiv 
one  or  other  of  the  three  following  heads  of  tlit 
perils  insured  against-- (1)  trials;  (2)  hzMlcaM  of 
ehafta  :  (3)  latent  delect  in  the  machinery.  Tha  Mamm 
was  tbat  the  loas  was  not  a  loss  by  the  perils  imo^ed 
ai^^nat  within  the  meaning  of  the  poUcy.  Tb» 
defeudant'i  case  with  regard  to  the  tnt  haad  was 
that  the  word  "trials  "  in  the  policy  denoted  &p«riod 
during  which  the  assured  was  insured  agi^t  fir*, 

Kennedy,  J^,  gave  judgment  for  the  plaintiff,  on 
the  ground  that  the  word  **  trials ''  denoted  a 
particular  peril  iniured  againat— vii.,  peril  of  trials, 
and  that  the  plaintiff  had  anffered  a  wm  frooi  si^fe 
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periL    He  was  of  opiiiion  that  the  phontiff  failed  to 
make  oat  hia  oaae  under  either  of  the  other  heads. 

J.  A.  ffanuUon,  R.C.,  and  F.  W.  EoUarM,  for  the 
defendant. 

ScnOton^  K.O.,  and  Eme$t  Pollock,  for  the  plaintifP. 

Lord  Altebstone,  LCJ.— I  have  come  to  the  oon- 
dusion  that  the  judgment  of  Kennedy,  J.,  on  that 
point  with  regard  to  which  the  defendant  has 
appealed  is  risrht.  This  policy  is  in  the  form  of  an 
ordina^  Lloyd's  policy  with  certain  additions.  The 
first  addition  is  the  insertion  hefore  the  ordinary  list 
of  perils  insured  against  of  the  following  words: 
"firoindiops  and  on  board  on  stocks  triau  and  all 
marine  risks  to  completion  and  acceptance  by  the 
Admiralty."  I  do  not  think  this  policy  is  open  to 
the  soggested  construction  that  the  word  "trials'* 
merely  refers  to  a  time  during  which  the  fire  risk  is 
to  apply.  If  that  is  the  meaning,  the  words  do  not 
read  grammatically.  Snch  a  construction  requires 
the  insertion  of  the  word  ''  on  *'  or  the  words  "  and 
on."  There  is  also  a  further  argument  against  the 
sng£^ed  construction.  The  policy  starts  with 
naming  fire  as  one  of  the  pcnils  insured  against,  and 
then  lower  down  in  the  policy  is  added  this  clause, 
**  with  leave  to  go  on  trial  trips."  This  makes  it 
unnecemry  to  indnde  the  risk  of  fire  on  trial  trips  by 
any  special  words.  I  have  come  to  the  condusion  that 
the  word  "trials"  was  put  in  to  indicate  one  of  the 
perils  insured  against.  The  clause  indicates  the  risk  of 
other  potils  besides  fire.  It  covers  all  marine  risks  to 
completion  and  acceptance  by  the  Admiralty.  I 
think  it  is  important  to  notice  that  the  liability  of  the 
underwriters  was  to  come  to  an  end  when  the 
Admiralty  took  possession  of  the  vessd.  Taldng  into 
oonsideration  the  fact  that  the  vessd  was  a  torpedo 
boat  destroyer,  whidi  the  parties  must  have  known 
would  be  put  to  very  severe  tests  by  trials,  I  think  it 
is  clear  that  the  intention  was  that  these  trials  should 
be  the  subject-matter  of  insurance.  I  am  therefore 
of  opinion  that  the  policy  covereda  risk  of  break-down 
of  the  machinery  oocurring  during  a  trial.  As  there 
appears  to  be  no  foundation  for  any  suggestion  that 
the  damage  was  the  result  of  inherent  vice  such  as 
would  necessarily  result  in  a  breakdown  some  time  or 
other,  I  agree  with  Kennedy,  J.,  that  the  plaintiff  is 
entitled  to  recover. 

.  Ck>iJii2r8,  M.B. — ^I  am  of  the  same  opinion.  I  think 
dama^  or  mischief  caused  by  trials  is  one  of  the 
risks  insured  against  Primd  facie^  therefore,  the 
damage  which  occurred  falls  within  tiie  policy.  It  is 
argued  that  the  damage  was  not  caused  by  the  trial, 
bat  by  the  inherent  vice  of  the  machinery  itself. 
There  is,  however,  no  foundatiou  for  that.  The 
machinery  was  only  insured  for  an  interval,  which 
interval  induded  a  period  of  truds.  I  think  tiiat  one 
of  the  risks  insured  against  was  the  risk  durinffa  trial 
of  such  a  thing  happening  as  in  fact  oocurred  nere. 

Bombb,  L J.,  concurred. 

Appeal  dt9mi$Bed. 

Solidtors  for  the  plaintiff,  CaUarns  &  Co. 

Solidtors  for  the  defendant,  WcUtoru,  Johmon,  Bubh, 
ik  WhaUon. 
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Jan.  13. 


In  re  Cboxon  (othbbwisb  Cboxton)  (Dbobasbd). 
Cboxon  v.  Fbbbebs.  (a.) 

Will — Name  and  arms  dauee^Diredum  to  "  lawfuUy 
auume  "  arms — Meaning  of— -Condition  $ubeeq}ieni — 
Impoaeibility  of  per/ormcmce, 

A  person  cannot  **  lawfuUy  asiume  "  a  coat  of  arms  by 
mere  user,  or  otherwise  titan  by  ohtainit^  a  grant  of  the 
arms  in  one  or  other  of  the  ways  recognvxd  by  the  custom 
and  usages  of  society  with  regard  to  arms — viz.,  by  an 
Ad  of  Parliament,  a  grant  from  the  College  of  Heralds, 
or  a  Royal  License. 

As  to  the  meaning  of  **  assume "  standing  alone, 
quaere. 

A  testator  directed  that  every  person  becoming  entiUed 
under  his  will  to  his  settled  real  estates  should  in  certain 
events  "  lawfully  ctssume  "  a  coat  of  arms  tised  by  the 
testator  {btU  being  in  fad  the  arms  of  a  certain  ancient 
family  with  which  the  testator  could  not  be  proved  to  be 
connected),  and  in  default  should  {in  effed)  forfeit  his 
estate.  Upon  evidence  being  given  as  to  the  impossibility 
of  obtaining  a  grant  of  the  arms  from  the  Heralds* 
College  to  tJie  plaintiff,  who  was  devisee  of  the  settled 
estates, 

Held,  that  the  diredion  in  the  will  was  void  as  a  con' 
dition  subsequent  which  was  impossible  of  performance, 
and  that  the  plaintiff* s  estate  was  not  forf died. 

Adjourned  summons. 

By  his  will  dated  the  29th  of  June,  1898,  B.  J. 
Oroxon  (otherwise  Crozton)  devised  certain  real 
estate  of  which  he  was  seised  in  fee  to  his  second  son, 
the  plaintiff,  for  his  life,  with  remainder  to  the  defen- 
dant for  life,  with  divers  remainders  over,  and  in  his 
will  was  contained  the  following  dause :  "  I  direct 
that  every  person  who  shall  become  entitled  under 
this  my  will  to  the  hereditaments  hereinbefore 
devised,  and  who  shall  not  then  bear  my  surname  of 
Croxton  and  my  coat  of  arms — to  wit,  on  a  ground 
sable  a  lion  rampant  argent  debruised  by  a  bend 
comppnee*  or  and  gules,  shall  withiu  twdve  months 
after  so  becoming  entitled  lawfully  assume  such 
name  and  arms " ;  and  the  dause  oonduded  with  a 
provision  that  any  person  failing  to  comply  with 
such  direction  should  forthwith  forfdt  his  estate. 

The  testator  died  on  the  15th  of  October,  1902,  and 
his  will  was  duly  proved. 

The  only  matmal  facts  in  evidence  were  as 
follows : 

The  surname  of  the  testator  and  that  of  his  father 
before  him  hsd  been  Oroxon,  and  in  birth,  baptismal, 
and  marriage  certificates  the  testator's  name  had 
been  registered  ia  that  form. 

Some  thirty  years  prior  to  his  death  the  testator, 
concdving  tiiat  he  was  related  to  a  Oheshire  family 
of  the  name  of  Oroxton,  adopted  the  latter  name  for 
all  ordfaiary  purposes,  and  continued  during  the  rest 
of  his  life  to  be  known  by  it,  although  it  was  not 
known  that  he  had  ever  done  any  legal  operative  act 
for  the  purpose  of  assuming  it. 

The  name  Oroxton  had  also  been  adopted  by  some 
of  the  testator's  relations  at  about  the  same  date,  and 
the  plaintiff  had  also  been  commonly  known  bv  the 
name  of  Oroxton.  The  testator  had  dso  adopted  and 
used  the  coat  of  arms  described  in  his  will,  and  had 
had  the  same  engraved  upon  certain  oak  furniture 
which  was  by  the  will  bequeathed  as  heirlooms  to 

(a.)  Beposted  by  Alait   0.   Nbsbiit,   Esq., 
Bacrister-at-Law. 
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accompany  the  settled  real  e»tate«  The  armi  in 
queidon  are  in  Ormerod'e  Hwtory  of  Clieahire,  stated 
to  have  baen  formerly  b&rne  bj  members  of  the 
Oheabire  fatnily  of  Oroxtoni 

By  deed-poll  dated  the  7th  of  September,  1903. 
and  enrolled  in  the  central  oSce,  the  plaintiff  had 
asKomed  the  nftme  of  Oroxton.  The  plaintiff  had 
made  ex^hauitivd  inqiiinefl  as  to  the  cliktm  by  the 
teatfttor  to  relationship  with  the  Oroxton  family,  but 
had  failed  to  trace  any  conaeation  between  t^em  or 
to  find  any  ground  for  the  olaitn*  Upon  application 
to  the  College  of  Heralds  lor  a  grant  of  the  armt,  the 
|}laintiff  reoeived  a  report  of  the  Kingn  of  Arms  duty 
signed  by  Q^attfir,  Clarendeux,  and  Norroy  tr*  the 
effect  (inter  alt  a)  that  the  arois  described  in  the 
will  oould  not  be  granted  or  exempHQed  to  any  peraon 
who  could  not  prove  male  descent  from  one  of  the 
mate  peraons  who  bad  an  undoubted  rigtit  to  such 
arms  [being  in  effect  the  male  persons  of  the  family 
of  Crojtton), 

The  plaintiff  being  unable  to  trace  his  pedigr^, 
and  therefore  unable  to  obtain  a  grant  of  the  arms 
from  the  college,  took  out  this  summons  to  determine 
(amongst  other  things]  the  question  whether  the 
clause  above-mentioned  in  the  will  of  the  testator 
was  valid  and  binding  upon  the  plaintiff^  and  if  so, 
what  wonld  constitute  a  iufficiant  oompliance  ou  the 
plalotiff's  part  with  euch  clause. 

Amieii  Cartrndlt  for  the  platntiff. — This  is  a  condi- 
tion subsequent »  and  void  for  impoaaibility.  The  clause 
mutt  moan  that  the  arms  are  to  be  assumed  by  one  or 
other  of  the  ways  recognized  by  the  c^mmueity  and 
hallowed  by  castotu,  if  not  enforced  by  strict  law; 
The  law  on  the  anbjeE^t  is  meagre,  but  there  have 
always  been  certain  recogniz^u  methods,  one  of 
which  must  ha  intended  here*  Formerly  offences 
agaiiist  the  law  of  arms  had  beeu  cognizable  by  the 
Earl  Marshal,  and  the  heralds  on  their  visitations  hswi 
required  strict  proof  by  the  claim anta  to  arms  of  the 
right  to  bear  them.  Because  these  tribunals  had 
become  eflfete^  there  wat  no  reason  for  saying  that  the 
hallowed  and  ancient  means  of  aisuming  arms  was 
not  still  the  only  proper  and  lawful  means. 

He  cited  Shunt's  case,  (1737)  1  Atk,  295;  Stub$  y, 
BMs,  1 H.  dk  a  257 ;  Enc.  Brit.  (8th  ed.).  "  Heraldry  *' ; 
Amten  ?,  CoiUns,  64  L.  T.  903,  34  W*  E.  Dig,  9U 

M^  Eomer,  for  the  defendant,  the  remainderman* — 
«*  Lawfully  *'  means  **  without  violating  any  law  *'  or 
**  in  manner  not  forbidden  by  law  '* :  see  Century  and 
Imperial  Diction ariee.  A  person  who  takes  arms 
without  a  grant  or  license  violates  no  law,  because 
there  is  no  court  in  the  realm  which  can  prevent  him< 
Even  in  old  times  when  the  Ctourt  of  Chivalry  existed, 
it  had  no  means  of  enforcing  its  decreei  by  process  ; 
it  wa»  merely  a  court  of  honour,  and  if  persons  obeyed 
its  Endings  with  alacrity^  it  was  not  because  they 
could  be  absolutely  compelled  to  do  so.  Nowadays 
even  that  tribunal  has  disappeared,  and  there  is  no 
court  exercising  any  juriadiction  in  the  matter  of 
arms.  The  plaintiff,  Ihen,  could  **  lawfully  assume" 
the  armi  by  merely  taking  and  using  them ;  this, 
however,  he  has  not  done  within  the  year  fixed  by 
the  wiU. 
He  cited  Bevan  r,  Mahan-Eaganf  31  L,  B.Ir.  342, 
Kekiwicm,  J. — The  argument  has  taken  us  into 
many  interesting  questions,  bat  1  propose  to  restrict 
myself  to  the  ouly  question  I  have  really  to  decide, 
although  I  am  far  from  saying  that  what  has  been 
aald  is  beside  the  mark,  I  am  mneb  indebted  to 
counsel  for  asshtipg  me  in  forming  a  oonclusion  upon 
the  point.  The  di  6BeuHy  arose  upon  a  particular 
document^  and  the  use  by  the  testator  of  &e  words 
"lawfully  assume."  BtnMng  ont  the  word  "  Uw^ 
fully/'  there  would  still  be  a  diffioult  quettaon— per-  \ 


haps  more  difficult  than  the  one  I  have  to  decide* 
There  is  some  authority — in  the  shape  of  dicta — 
for  saying  that  yon  cannot  "  assume  arma  ^* 
except  by  obtaining  a  proper  grant  of  arms 
from  the  Heralds'  College,  by  Itoyal  Warrant, 
or  by  Act  of  Parliament*  There  are  also  dif^^ 
against  that  vie  vr— also  the  etymologic  si  ai«an* 
Ing  of  the  word  ^*  assume."  If  I  was  to  decide  that 
question  I  should  want  to  look  more  closely  into  the 
cases,  aed  also  at  precedents ^  to  find  out  the  real  mean- 
ing attached  in  them  to  the  use  of  the  word  *'  assume'* 
in  a  name  and  arms  clause.  But  the  testator  here  bai 
used  the  word  ''  lawfully  "  as  well,  and  I  must  take  it 
for  granted  that  by  using  the  word  *'  lawfully  *^  he 
meant  something  more  than  a  mere  "aaiuuiptioit,'' 
whatever  tiiat  term  may  mean.  I  do  not  imp  ate  to 
the  testator  a  knowledge  of  the  dicta  I  have  n&ee- 
tioned,  or  an  intention  that  his  son  shonid  obtain  a 
grant  of  arm«  from  the  Heralds'  College*  But,  upon 
binding  rules  of  construction,  I  mu^t  read  the  words 
used  as,  if  not  neceisanly  a  qualifioatiou  of  the  word 
*-  assume,"  yet  importing  something  more  than  mera 
assumption.  Unleas  one  adopts  that  view  the  word 
*'  lawfully  *^  is  mere  surplusage,  and  upon  the 
ordinary  rules  of  oonstr action  I  have  no  right  to 
regard  the  word  as  surplus  Age  unless  there  is  tome 
very  obvious  reason  for  doing  so.  14^0 w,  in  the  will 
the  testator  certainly  does  recognize  the  fact  of  him- 
self bearing  this  coat  of  arms  which  be  had  aisitmed 
without  grants  and  he  speaks  of  "  my ''  coat  of  armj, 
[His  lordship  read  the  clause  in  question*]  If  the  son 
had  in  faet  been  bearing  the  coat  of  arms,  no 
doubt  be  would  have  been  outside  the  condition  and 
tm touched  by  it ;  bat  the  testator  does  contemplate 
the  contingency  of  the  devisee  not  bearing  the  name 
and  arms,  and  iu  that  case  he  is  to  ''lawfully 
assume "  it.  It  does  not  follow,  because  a  person 
actually  bearieg  the  arms,  although  without  a  grants 
would  be  outside  this  condition,  that  theraforo  a 
person  can  *' lawfully  assume^'  the  arms  without  a 
grant.  To  brin  g  h  i  msel  f  witMn  the  condition  a  pecwm 
must  be  within  the  first  part— /*<?»,  as  **  not  baart^g  " 
the  arms — and  also  within  the  second  part  as  **  law^ 
fully  assumiug/'  Then  as  to  the  word  * '  lawfnUy  *' : 
according  to  the  dictionary,  that  word  meaua  **  any* 
thing  which  is  not  forbidden  by  law,*'  so  that  in  thai 
sense  a  man  may  '*  lawfully  assume  "  the  arms  of  a 
stranger,  because  he  is  not  acting  unlawfully,  irinoe 
no  court  at  i>resent  in  existence  could  restrain  it 
unless  be  deceived  somebody  by  the  use  of  the  armi^ 
To  my  mind  J  however,  the  word  ''lawfuUy"  has 
something  other  than  a  merely  negative  eonn^tatton ; 
I  think  the  testator  must  have  meant  that  something 
should  be  done  to  give  a  legal  colour — a  b*gai  title  to 
the  arms  when  assumed.  Unleas  you  give  that  mean- 
ing, I  fail  to  see  how  you  can  give  any  additional 
meaning  to  the  word  '* assume'*  by  the  inaertioa  of 
the  word  '*lawfuEy*"  U  is  true  that  ao  Act  of 
Parliament  might  be  passed  to  enable  thb  gentleman 
to  bear  this  coat  of  arms^  but  that  is  not  a  matter 
within  his  own  cognizsnce  at  all:  he  has  no  control 
over  Parliament,  and  I  think  he  would  p-ob&bly 
petition  Parliament  in  vain*  With  regard  to  tha 
Boyal  License  it  comes  to  the  same  thing,  beoattae  it 
is  cteir  that  nothing  would  be  granted  by  tbd  Onovn 
without  the  exemplification  of  the  arms  with  the  con- 
sent  of  the  Heralds'  College.  The  result  is  t^  Ee 
cannot,  in  my  opinion,  *  lawfully  assume"  thiM 
armSi  It  follows,  therefore— this  being  a  oonditton 
subs^'quent  and  impossible  of  performance— that  tkm 
cDudiiion  is  void  and  not  bmding  on  the  plaintiff,  i 
there  will  be  a  declaration  aooordmgly. 

Solicitors  for  all  partieB,  Pa<er*o/is,  3n&Wf 
dt  EintkTt  for  LonguemUe  &  Uo,^  Osweatry. 
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In  re  Dumr. 
Bbinklow  v.  Sinoleton.  (a.) 
^(Zmtnta^rafor   pendente    lite — Receiver  ^Indemnity-- 

Costs  of  defending  aciion— Charges  of  personal  mU^ 

conduct—Defence  of  the  action  no  benefit  to  the  estate. 

Although  an  adminstrattr  pendente  lite  and  a 
receiver  is  entitled  to  an  indemnity  from  the  estate  for  his 
costs  in  an  adion  brought  against  him  as  such  adminis- 
trator or  receiver  in  respect  of  the  estate,  where  he  is 
defending  the  estate^  yet  he  is  not  entitled  to  his  costs 
incurred  in  defending  a  personal  action  in  which  he  is 
charged  with  fraud  and  personal  misconduct  where  his 
defence  cannot  result  in  any  benefit  to  the  estate, 

8.  was  appointed  administrator  prndeutf)  3ite,  and 
subsequently  receiver  of  an  estate  in  an  administration 
adion.  He  had  an  action  brought  against  him  charging 
him  with  misconduct  as  sttch  administrator  and  as  swh 
receiver.  He  applied  as  such  receiver  for  leave  to  defend^ 
but  leave  was  not  granted.  The  action  was  dismissed 
with  costSf  which,  howtver,  he  did  not  obtain  owing  to 
the  want  of  means  of  the  plaintiff.  Upon  the  adminis- 
tration action  coming  on  for  further  consideration  8, 
asked  for  indemnity  from  the  estate  for  those  cosU, 

Held,  that  as  the  action  was  brought  against  him 
personally,  and  as  his  defence  could  not  have  btnefited 
tlu  estate,  8.  was  not  entitled  to  such  indemnity. 

Farther  consideration. 

On  this  cause  coming  on  for  f orthtr  consideration, 
a  question  arjse  ai  to  the  claim  of  one  of  the 
defendants,  who  had  been  receiver  and  manager 
of  the  estate^  to  be  indemnified  out  of  the  estate 
for  certain  costs  incurred  by  him  in  defendiog  an 
action  brought  against  him  by  one  of  the  bene- 
ficiaries. The  testator  in  the  cause,  A.  D.  Dunn, 
died  in  April,  1897,  and  au  action  haying  been  com- 
menced in  the  Probate  Division,  the  defendant,  0.  J. 
Sinsleton,  was  appointed  administrator  |>endente  lite. 
In  July,  1897,  an  origptnatiog  summons  was  taken  out 
for  administration  of  the  estate  by  a  creditor,  and  in 
the  same  month  an  administration  order  was  made 
directing  the  usual  accounts  and  inquiries.  In  April, 
1898,  probate  of  the  testator's  will  was  granted  to  the 
executors  samed  therein,  and  in  May,  1898,  the 
defendant  Singleton  was  appointed  receiver  and 
manager  of  the  estate,  which  included  certain 
business<»s  which  were  ordered  to  be  carried  on  by 
Singleton  until  sale  or  beiog  woundup.  Singleton 
acted  as  such  receiver  and  manager  until  July,  1902, 
when  his  accounts  (which  included,  an  already  ascer- 
tained balance  from  his  accounts  as  administrator 
pendente  lite)  were  passed,  his  remuneration  and  costs 
were. paid  him,  and  be  was  discharged,  and  further 
proceedings  in  the  present  action  against  him  were 
stayed.  In  August,  1902,  the  final  certificate  was 
made,  and  the  estate  was  found  insufficient. 

•  In  December,  1902,  a  beo«ficiary  under  the  testator*s 
will  brought  an  action  (Addison  v.  Singleton)  against 
Sini^eton  as  administrator  pendente  lite  and  as 
receiver  of  the  estate,  charging  him  with  having  con- 
spired with  another  person  to  Imng  about  unaeces- 
■ary  htigation,  and  with  miemanagement  of  the  estate 
in  these  capacities,  and  claiming  damages.  This 
a^on  was  dismissed  ivith  costs,  but  the  plaint ilT 
being  without  sa£GLcient  means,  Singleton  was  unable 
to  obtain  his  costs  in  that  aetion. 

The  defeidant  Siogleton  had  previously  taken  out 
a  aummons  in  the  present  action  for  It  ave  to  defend 
the  action  brought  against  him,  but  no  order  had 


(0.)  Beported  by  Nivillb  Tbbbutt,  Bsq.,  Bar- 
rister-at-Law. 


been  made  except  that  he  might  attend  the  further 
consideration  of  the  present  action  at  his  oim  risk  as 
to  costs. 

(Hie  cause  having  now  come  on  for  further  con- 
sideration, the  defendant  Singleton  claimed  to  be 
indemoified  by  the  estate  for  his  costs  incurred  in 
defending  the  above  action. 

Cann,  for  plaintiff. 

Bowden,  K.C.,  and  P.  8.  Stokes,  for  the  applicant.— 
The  estate  is  still  in  the  hands  of  the  court,  and  it  will 
not  be  parted  with  until  the  costs  of  the  reoeivAr  in 
relativ)n  to  it  are  fully  paid.  Beceivers  being  officers 
of  the  court  are,  like  trustees,  entitled  to  be  indemni- 
fied by  the  estate  against  the  costs  of  defending  an 
action  brought  against  them  for  their  conduct  as  such 
receivers :  Bristowe  v.  Newham^  2  Ph.  190  ;  Courand 
V.  Hanmer,  9  Beav.  3;  D'Oechsner  v.  8cott,  24  Beay. 
239  ;  and  the  observations  of  Jeasel,  M.B..  in  Walters 
V.  Woodbridge,  26  W.  B.  469,  7  Oh.  D,  504,  support 
this  view.  They  are  also  entitled  to  all  other  c  >»ts 
and  expcLses  incurred  by  them  in  connection  with 
their  duties  :  Morrison  v.  Morrison,  7  De  G.  M.  &  G. 
214 ;  Batten  v.  Wedgwood  Coal  and  Iron  Co.,  33  W.  B. 
303,  28  Oh.  D.  317  ;  Strapp  v.  Bull  &  Co.,  43  W.  B. 
641,  [1895]  2  Oh.  1 ;  Levy  v.  Davis,  (1900)  W.  N.  174. 

Levttt,  K.C,  and  W.  A.  Peck,  for  the  executors. — 
A  receiver  is  only  entitled  to  be  indemnified  his  costs 
either  when  defending  the  trust  estate  or  when  act- 
ing under  the  orders  of  the  court  {Hosegood  v.  Pedler, 
66  L.  J.  Q.  B.  18  ;  Walters  v.  Woodbridge),  and  not 
when  defending  a  personal  action,  as  in  the  present 


P.  Wheeler  appeared  for  a  creditor. 

Bybnx,  J.— I  will  not  go  through  the  charges 
made  in  the  action  of  Addison  v.  Singldon.  1  can  omy 
say  that  the  action  has  been  dismissed  with  costs, 
and  I  do  not  t«ke  a  single  word  of  it  as  having  any 
foundation  in  fact.  It  appears  to  have  been  brought 
by  the  plaintiff  as  legal  personal  representative  of  her 
deceased  husband,  and  sbe  asked  for  £6,000  damages, 
which,  U  it  had  been  recovered,  would  have  gone  in 
aid  of  the  estate.  She  could  not  have  retained  the 
money  if  it  had  been  recovered.  In  fact  she 
purported  to  act  as  executrix.  Now  it  is  said  on 
bshalf  of  Mr.  Singleton  that  under  the  well-known 
rule  that  a  receiver,  or  an  offioer  of  the  court  such  as 
an  administrator  pendente  lite,  is  entitled  to  full 
indemnity  from  the  estate  for  his  acts  done  in  that 
capacity,  l£r.  Singleton  ought  to  be  indemnifi-d 
against  the  costs  to  which  he  had  been  put  in  the 
action  of  Addison  v.  Singleton,  the  plaintiff  in  that 
action  being  impecunious.  I  do  not  wann  to  state 
exactly  the  nature  and  extent  of  the  indemnit/  to 
which  the  receiver^,  officers  of  the  court,  and  trustees 
are  entitled.  It  has  been  treated  in  the  argument — 
and  I  think  reasonably  so — ^that  the  indemnity  given 
by  the  court  to  trustees  is  similiar  to  that  given  to  its 
officers  and  receivers.  Of  the  various  authorities  that 
have  been  referred  to,  the  most  useful  in  the  present 
case  is  Walter  v.  Woodbridge.  lo  that  case  au  action 
had  bem  brought  against  a  trustee  upon  the  ground 
that  a  compromise  was  improper,  and  was  entered 
into  by  vie  personal  fraud  of  the  trustee. 
The  action  was  dismissed  with  costs,  which 
the  trustee  could  not  obtain,  and  he  asked  to 
be  indenmified  out  of  the  estate.  There  was 
a  rema^able  similarity  between  the  circumstances 
in  that  case  suid  those  in  the  case  before  me  in  respect 
of  the  application  made  for  leave  to  defend.  Lord 
Bomilly  there  said :  **  A  trustee  may  be  allowed  to 
institute  or  defend  a  suit  at  the  cost  of  the  estate 
when  the  fuit  has  reference  to  the  estate.  Where, 
for  instanoe,  a  daim  ia  made  upon  the  estate,  the 


THE  WEEKLY  KEPORTER,         ikpr^^^mi.]       Vol.  UI. 


HlQH  CoiTftT, 


Ik  be  DtTHH, — Xir  SB  SEoniBB. 


High  Oqwbt, 


conH  frllowa  th#  trastee  hia  costs  of  T^mMtmg  sucb 
claim,  thotigb  hia  pefBOnal  conduct  is  not  o&lled  in 
qoeationj  but  the  amrt  will  not  allow  a  ttDitee  bia 
ODsti  of  defending  a  anit  solely  for  the  purpoae  of 
i^pelliDg  charges  of  personal  conduct,  T  regret  that 
the  court  cannot  aABist  tbe  trustee  iu  cases  where  the 
pi ^n tiff  or  next  friend  h  a  man  of  straw,  and  I  wiab 
that  there  was  Aome  rule  of  the  court  by  which 
plainti£Es  and  next  friends  under  circumstancei  like 
these  might  be  required  to  give  indemnity  for  costt," 
And  he  held  that  he  had  no  pcwer  to  grant  the  appli- 
cation. Upon  appeal  the  Court  of  Appeal  oon^dered 
tbe  action  against  the  truitee  ae  really  one  impeaching' 
the  OompromiBe,  and  that  the  suit  was  defended  by 
the  truateer  not  on  bia  own  behalf^  but  as  trustee. 
He  was  a<K;QrdingJy  held  entitled  to  be  iudemnified^ 
Iu  the  (.onrse  of  the  judgmeut  of  Jesse! ,  M.E.,  occurs 
the  paasage  which  was  relied  on  on  behalf  of  Mr, 
Siogletou:  "The  principle  that  a  truatee  shall  not 
make  any  profit  from  his  office  ia  rigidly  enforced  by 
tbe  court,  and  the  priuoiple  that  while  he  acts  in  the 
due  discharge  of  hia  duty  h:^  h  to  be  lndemni£ed 
against  all  loss  ought  to  been  forced  witheqaal  sthct- 
nsM,"  Jamea  and  Tbesiger,  L,JJ.,  were  of  the 
same  opiniou,  I  gather  from  these  judgments  that 
the  principle  actea  upon  by  the  court  was  that  a 
tmatee  or  receiver  is  not  entitled  to  be  iudemnifted 
against  tbe  costs  of  au  action  that  may  be  brought 
charging  fraud  against  him  peraonally^  and  that  he  is 
not  entitled  unless  part  of  his  defence  is  aa  trustee  or 
receiver  in  respect  of  tbe  estate,  and  where  he  ia 
defending  the  estate >  I  do  not  understand  the 
court  to  have  difiFared  from  Lord  Eomilly  if  his  view 
of  the  fagts  of  the  case  had  been  tbe  correct  one^ 
namely »  that  the  action  ought  to  be  treated  as  a 
aeparato  action  brought  against  the  tmatee  for 
personal  fraud  or  miacondttct.  Now,  when  I  consider 
ibe  nature  of  the  action  in  the  preaent  case,  I  cannot 
belp  seeing  that  it  was  oce  tbe  defence  of  which  could 
not  have  resulted  in  any  benefit  to  the  estate*  It 
is  true  that  tbe  chargi^s  brought  against  Mr, 
Singleton  were  for  acts  done  while  be  wag 
administrator  pen'k-Tite  h'te,  and  receiver,  but  they 
&re  charges  of  personal  fraud,  and  however 
snccessfol  be  might  have  been,  and  in  fact  was, 
in  Ids  defence  of  tbe  action,  that  conld  result, 
and  has  resulted,  in  no  benefit  to  the  estate,  I  am 
not  laying  down  any  general  mle  because  ciroum- 
stancea  are  varioua,  but  I  do  not  at  present  see  how 
any  aation,  the  defeace  of  which  conld  not  be  for  the 
benefit  of  the  estate,  could  be  allowed  to  be  defended 
at  tbe  expeEise  of  the  estate.  The  case  of  Ooiiratid  v* 
Hanmer  appeara  to  me  to  be  an  analogous  case  to  one 
oi  opposition  ha  vie  g  been  made  to  a  receiver  by 
parties  entitled  to  appear  on  passing  his  accounta  and 
seeking  to  disallow  items  in  them.  I  think  that  It 
was  natural  that  the  receiver's  coata  should  be  allowed 
out  of  tlie  estate  as  against  tbe  incumbrancer  who 
took  this  security  knowing  that  it  would  be  subje^ 
to  tbe  proper  ooets  to  be  incurred  in  an  incum- 
brancer's amt,  the  receiver  being  appointed  as  much 
for  their  bentfit  as  for  that  of  the  mortgagor.  That, 
therefore,  is  not^  I  think,  an  authority  for  Mr,  Single- 
ton in  the  present  case.  Tbe  decision  in  Bndowe  v. 
Needham  is  only  that  by  not  applying  to  the  ooort 
for  leave  the  receiver  was  not  to  be  deprived  of  the 
indemnity  to  which,  if  be  had  applied  for  leave  and 
obtained  it,  he  would  have  been  entitled  in  the  case  of 
an  action  which  has  resulted  in  a  aucceasf  ul  defence, 
and  one  which,  as  far  as  I  know,  was  for  tbe  benefit  of 
the  estate,  I  regret  that  Mr.  Singleton  should  suffer  by 
the  impecuniosity  of  the  plaintiff  in  the  action  brought 
against  him,  but  the  line  must  be  drawn  somewhere, 
and  a  ricdver  oaxmot  be  entitled  to  be  indemnified 
out  of  tb«  estate  for  tbe  coats  of  an  action  brought 


against  him  of  a  purely  personal  description,  having 
no  relation  to  tbe  estate  except  that  tbe  acts  oom- 
plained  of  were  done  by  bim  while  acting  as  an  o&car 
of  tbe  oourt ;  and  I  mnst  refnie  his  application  wHb 
costs. 

Solicitors,    5*  J.   AUenborotigh ;     PowmiU  t^    Cb* ; 
Crawford  it  Ohutitr;    A.  F.  }\  Wild:  J.  B.  BoberU  <t 

Wrightion. 


Bee.  1. 


Chan*  BiY.  ( 
Farwell,  J,  J 

lii  re  Skutneb. 
COOFEB  1%  SETNirER.  (a.) 

Practice — Admmutraiion — Trmiee — Ntfihct  to  (twaunt 
— Originaiing  ^wmmon^ — Co^U  of  taking  and  t^oi*cA- 
ing  aca^tinU 

Where,  owing  (o  iht  ^rou  n^gtecl  and  {fide/enmMm 
refitml  of  tntstees  U>  raider  proper  ac&>*inUt  a  summomg 
h(i8  been  tnken  ont  for  an  account  and  ndminittratton^ 
tite  trmtcei  can  he  made  liable  to  hear  ike  coilt,  iwdwdit^ 
the  cQsU  tf  taking  and  vouchintj  the  accotunUw 

Wmiam  E.  Skinner  by  bis  will  dated  the  2ad  of 
August,  1S98,  appointed  bis  two  sona«  William  H. 
Skmner  and  Edward  Skinner,  and  Albert  Neve,  m 
solicitor,  executor  a  and  trustees  of  bia  will,  Tbe  wiU 
contained  a  power  for  Neve  to  charge  for  all  ImamMS 
tratisacted  by  him  iu  executing  the  trusts  of  tbe  will. 

The  test *t or  died  on  the  3Ut  of  March,  1899.  The 
will  and  codicil  were  proved  by  tbe  three  executors  <m 
the  29tb  of  June. 

On  tbe  24tb  of  June,  1901,  the  testator^s  dangbter, 
Mrs.  Cooptr,  took  out  a  summons  asking  lor  an 
account  of  the  testator's  estate  under  ord.  d5, 
r,  :i  (c),  and  that  if  and  so  f ar  aa  might  be  n^oetMtj 
the  testator's  real  and  personal  estate  might  tm 
administered  by  the  courts 

Tbe  three  trustees  were  made  defendanU. 

A  fuU  administration  order  wai  made;  and  the 
question  whether  the  coats  up  to  and  including  the 
hearing  ought  to  be  paid  by  the  defendants  N'eve 
and  Edward  Skinner  was  reserved* 

The  account  was  taken  In  chambers,  and  the  matttr 
made  his  certificate  dated  tbe  16th  of  June,  1909, 

The  case  came  on  for  further  consideration. 

Tbe  defendant  W.  K,  Skinner  died  and  bis  execntott 
were  added  as  defendants* 

It  was  admitted  that  th^re  would  b)  no  roiidiia  of 
the  testator's  estate  after  paying  debts  and  legaoiei. 

Upjohn t  EM, J  and  Cabah!,  for  tbe  plain|ij&, 
referred  to  Beugk  v*  Scardf  24  W*  E,  dl,  33  L.  T. 
em ;  Boston  v.  Mndor^  62  L.  J.  OL  164,  41  W.  B, 
Dig.  258. 

Metholdf  for  W«  H,  8kinner*s  executors . 

Molman  Gregory,  for  Neve^  referred  to  ^ewttt  T* 
Fmter,  1  Beav,  ;i48, 

Fih.EW^LL,  J,,  in  giving  judgment^  said:  In  Ibis 
case  the  teatator  died  as  long  ago  as  tbe  Slst  of 
March,  1S99.  This  proceeding  for  an  account,  and  if 
and  so  far  as  necessary  for  tbe  adminiatration  of  tbe 
estate,  was  commenced  by  summons  on  tbe  2f  tb  of 
June,  190L  During  all  tbat  time,  la  spite  of 
repeated  applications  by  tbe  plaintiff  for  a  proper 
account,  no  accounts  bad  been  rendered  bV  ths 
defendants  to  any  of  the  bene^ciariea  except  ont 
cash  acconnt  which  no  one  suggests  was  proper  or 
Bo&cient. 


{«, )  Beporled  by  PAtm  BrRiosLAim,  \ 
at-l4iw. 


^oLLlt. 
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Hi 

HlQH  OOXTST. 


The  plainti£P  ii  entitled  to  a  legMsy  of  £2,000,  and 
to  a  share  in  the  retidae  of  the  testator's  estate.  The 
will  was  prored  by  the  three  executors  and  trustees 
named  therein,  two  of  whom  were  the  testator's  sons, 
and  the  third  was  the  defendant  Neve,  a  solicitor  who 
prepared  the  will,  which  oontained  a  power  for  a 
solioitor-trastee  to  charge  for  his  services.  One  of 
the  sons  seems  to  have  been  ill,  and  to  have  been 
exduded  by  the  other  two  executors  from  acting  in 
the  administration  of  the  estate. 

The  gist  of  the  complaint  against  the  defendants 
E.  Skinner  and  Neve  is  that  they  wonld  not,  nor  did 
not,  render  any  proper  accounts,  though  repeatedly 
requested  to  do  so  by  the  plaintiff  and  W.  H.  Skinner, 
their  co-executor. 

Now  it  is  dear  that  in  the  case  of  a  small  estate 
like  this  it  is  very  hard  that  the  plaintiff  should  be 
obliged  to  have  recourse  to  prooeeduis;s  of  this  nature 
in  order  to  get  an  account.  I  am  always  very  un- 
willing to  make  trustees  pay  costs;  but,  on  the  other 
hand,  oenefidaries  have  a  right  to  expect  the  per- 
lormanoe  of  their  duty  by  executors,  and  not  the  less 
when  one  of  them  hai  power  to  make  professional 
oharges.  In  my  opinion  the  conduct  of  these  two 
defendants  amounts  to  a  gross  uM^lect  to  account. 

In  Heugh  t.  Seard  Sir  Qeorse  Jessel  laid  down  the 
rule  thus:  "  It  is.a  matter  ox  some  importance  that 
executors  and  trustees  should  understand  my  rule  on 
the  subject  of  costs.  The  question  of  costs  beins  dis- 
cretionary, it  is  impossible  to  lay  down  a  rule  bind- 
ing on  any  other  branch  of  the  court.  But  it  is 
nevertheless  well  that  executors  and  trustees  should 
understand  nHiat  I  think  to  be  the  nroper  rule.  In 
certain  cases  of  mere  nttg^lect  or  refusal  to  furnish 
accounts,  when  the  negMct  is  very  gross,  or  the 
refusal  whollv  indefensiue,I  reserve  to  myself  the  right 
of  making  uie  executor  or  trustee  pay  the  costs  of 
litigation  caused  by  his  neglect  or  refusaL" 

Now  the  present  case  does  appear  to  me  to  be  one 
where  the  neglect  was  very  gross  and  the  refuml 
wholly  indefensible.  *  The  judse  before  whom  the 
matter  originally  came  reserved  the  costs  down  to 
and  JnolndTng  toe  hearing  to  be  dealt  with  on  further 
consideration,  and  on  that  reservation  I  now  have  no 
hesitation  in  sayinsr  that  they  ought  to  be  paid  by 
the  defendants  Bdward  Skmner  and  Keve.  Then 
comes  the  question  of  the  costs  of  taking  the  account. 
I  think  that  the  view  expossed  by  LoiS  Langdale  in 
Eewett  V.  Foikr^  as  explained  by  the  Oourt  of  Appeal 
in  EoiUm  v.  Lcmdofr^  was  a  correct  statement  of  the 
law  applicable  at  the  date  of  the  case  bsf  ore  him. 
Under  the  old  practice,  inasmuch  as  everyone 
intsrested  in  the  estate  had  a  right  to  have  the 
accounts  taken  in  oourt,  the  order  for  an  account  in 
an  administration  action  went  as  a  matter  of  course, 
and  the  costs  of  taking  it  came  as  a  general  rule  out 
of  the  estate.  But  that  is  no  longer  the  case  now. 
Since  the  24th  of  October,  1883,  there  is  no  longer 
anjr  such  general  right  to  have  an  account  tsken,  and 
it  IS  by  no  means  a  matter  of  course  that  the  costs  of 
taking  the  account  are  paid  out  of  the  estate.  The 
result  is  that  I  have  to  dedde  which  of  the  two 
parties  shall  bear  the  costs  of  taking  and  vouching  the 
accounts.  I  have  come  to  the  oonolusion  in  the 
dronmstances  that  I  ought  to  make  these  two  defend- 
ants pay  them. 

The  remaining  costs  must  be  reserved.  Some 
question  may  arise  on  the  construction  of  the  will, 
and  I  do  not  think  I  ought  to  order  tiiese  two  defend- 
ants to  bear  the  whole  of  the  costs.  The  houses 
remaining  unrealised  must  be  sold,  and  the  plaintiff 
must  conauot  the  sale. 

Sdidtors,  G,  W.  Dampney ;  Charles  H,  fT.  Otibom  ; 
B.J.aprtaL 


Jan.  20,  26. 


Chan.  Div.  1 
BudU^,  J.  I 

ATTOBNET-OBinEBAL  V.  ASHTOIT  OiLS  Oo.  (a.) 

Cimipany^GaB  company — StcUtUory  maximum  dividend 
-^Payment  free  of  income  tax—Aahton  Oaa  Act,  1877 
(40  db  41  Vict.  c.  ctecxvt.),  m.  16,  17— /noome  Tax 
Act,  1842  (5  c£;  6  Vict,  c  35),  $$.  54,  60,  Scheduk  A, 
Rule  No.  IIL  (3). 

A  gas  company,  which  ii  precluded  hy  Uatute  from 
paying  dividend  in  excesi  of  a  statutory  Tnaximum  rate^ 
cannot  pay  a  dividend  at  that  rate  free  of  income  tax. 

This  was  an  action  brought  by  the  Attorney- 
General,  at  the  relation  of  the  Corporation  of  Ashton- 
under-Lyne,  and  by  the  corporation,  against  the 
Ashton  Gas  Co.  to  obtain  a  declaration  that  the 
inoflts  dividUe  in  any  year  among  the  shardioldera 
of  the  company  ought  to  be  calculated  as  indudve, 
and  not  as  excfudve,  of  the  amount  payable  for  that 
year  in  respect  of  income  tax  on  the  profits  proposed 
to  be  divided,  and  for  an  injunction. 

The  defendant  company  was  incorporated  by  the 
Ashton  Gas  Act,  1847  (10  &  11  Vict.  c.  ccL),  for  the 
purpose  of  supplying  gas  to  the  town  of  Ashton- 
under-Lyne  and  the  neighbourhood.  It  is  now 
regulated  by  the  providons  of  that  Act  as  amended 
by  the  Ashton  Gas  Act,  1877. 

By  section  16  of  the  Ashton  Gas  Act,  1877,  it  is 
enacted  that,  except  as  in  that  Act  provided,  "  the 
profits  of  the  company  to  be  divided  among  the 
shareholders  in  any  year  shall  not  exceed  **  the  rate 
of  £10  per  cent,  per  annum  (referred  to  in  the  Act  as 
"  the  standard  rate  of  dividend  *')  on  the  ordinary 
share  capital  or  stock  of  the  company  authorizsd  by 
Parliament  and  pdd  up. 

By  section  17  the  standard  price  for  gas  supplied 
by  the  company  is  to  be  3s.  8d.  ^r  1,000  cubic  feet, 
provided  that  the  company  may  increase  or  diminish 
such  standard  price  subject  to  a  decrease  or  increase 
in  the  standard  rate  of  dividend,  to  be  calculated 
thus :  For  every  penny  chai^^  in  excess  or  diminu- 
tion of  such  standard  price  in  any  year  the  standard 
rate  of  dividend  for  such  year  to  be  reduced  or 
increased  by  5s.  in  the  £100  per  annum. 

Ever  since  1847  the  profita  dividble  for  any  year 
among  the  shareholders  of  the  company  have  been 
calculated  as  exdudve  of  the  amount  payable  for 
that  year  in  respect  of  income  tax  on  the  annual 
profits  and  gains. 

For  many  years  past  the  company  hai  made  large 
profits,  out  of  which  it  has  in  each  year  paid  to 
Its  shaxdiolders  the  maximum  dividend  payable  under 
the  sliding  scale  established  by  section  17.  By  pay- 
ing these  di^Ldoids  free  of  income  tax  the  company 
has,  according  to  the  oorporation,  who  are  large  con- 

7s  of  MS,  in  effect  paid  larger  dividends  than 

lawful. 


Danckwerts,  K.O.,  and  R,  </.  Parker^  for  the 
plaintiffs,  referred  to  Mason  v.  AshJUm  Oas  C0.9  54 
L.  T.  708 ;  Last  v.  London  Assuranes  Corporationf  34 
W.  B.  233. 10  A.  0.  438 ;  Gilbertson  v.  Ferguson,  7 
Q.  B.  D.  562,  30  W.  B.  Dig.  97 ;  and  Partington  v. 
Attomey-General,  4  E.  ft  L  App.  100,  122. 

ff.  TerreU,  K.C.,  and  W.  M.  Oann,  for  the 
defendants,  raferred  to  Mersey  Docks  v.  Lucas,  32 
W.  B.  34,  8  A.  0.  891,  and  London  County  Council  v. 
Attamey-General,  49  W.  B.  686,  [1901]  A.  C.  26. 

Cur*  adv.  vult. 

BtTOKLKT,  J.— By  sections  16  and  17  of  thdr 
spedal  Act  of  1877  the  defendant  company  are  pre- 

(a.)  Beported  by  B.  L.  Oemiston,  Esq.,  Barrister-* 
at-Law. 
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eluded  from  paying  dmdend  in  excess  of  a  certain 
rate  fixad  by  a  sliding  aciale  dap^admit  tipen  the  price 
charged  for  g«a.     Their  practtoe  h&a  been,  and  is,  to 
pwy  divLdend  at  the  maximtxm  rate  ttiua  fl^ed,  but 
free  of  income  taxu    The  whole  question  in  the  case 
ii   whether    this   waa   a  payment  in  exeefls  of  that 
allowed  by  the  Act.      ^e    point    is    the    simplest 
pos»iblep  and,  bet  for  the  fact  that  tooie  pravieionsof 
the  Income  Tax  Acti  have  to  be  considered,  and  that 
these   Acts  are  not  always   eaey  of   conatruotion,  I 
thonld  have  thought  tl  incapable  of  the  amount  of 
argument  which  it  has  received.     The  obvious  sola- 
tion  seems  to  be  that  when  the  oompany   payp,  say, 
10  per  cent  free  of  income  tix,  it   gives   tha  sbare* 
holder  10  per  cent*  and  relieve*  him  from  liability 
to  make  any  payment  to  the  Hevenn^  or  alto  wane  a  to 
the    compaDy    out    of    it.      In    other    words,     be 
recjeives   10  per  cent,   and  an  indemnity  agaiost   a 
liability  to  pay  part  of  it  to  the  Hevenue,  or  allow  a 
deduction  by  the  company  of  such  part  as  the  com- 
pany has  paid  to  the  Revenue  for  Income  tax.     He 
thus     gets    more    than    a    10    per    o^nt.    dividend. 
Further,  if  he  ha  a  person  of  limited  income  entitled 
to  remission  or  abatement  of  income  tax,  he  wUl  in 
fact  receive  10  p^r  oent.  and   the  incjome   tax*  or  so 
much  of  the  income   tax   as  be  reclaims  from  the 
Revenue  authorities*     The  argument  addressed  to  ma 
has  been  that^  inavaiiicb  ss  under  the  maohiaery  of 
.the  Inoome  Tax  Acts  the   corporation    is    assessed 
I  tinder  Schedule  A,  and  pajf  incritue  tai   upon  all  its 
profits,  the  carp  oration  lias  nothing   out  of    which  it 
can  pay  the  corporator  dividend  beyond  the  b*Uuce 
which  remains  aft^r  the  corparalion   hm   paid   the 
income  tax  payable  by  the  corporation ;    and  that 
out  of  this  fund  it  is  entitled  to  give  the  shareholder 
not  exceedingp  lay,  10   per  cent.     This  argument,  I 
think,  rests  upon  m  fallacy »  The  profit*  are  not  arrived 
at  after   derluctinir  income  tax.     The  inoome  tax  is 
a  pari;  of  the  profits — viz. ,  such  part  as  the  Bevenue 
is  entitled  to  take  out  of  the  profits,    A  sum  which  is 
an  expense  which  mutt  be  borne  whether  profits  are 
earned  or   not  must,  no  doubt,  be  deducted  before 
arriviag  at  profit.    But  a  proportionate  part  of  the 
•  profits  payable  to  the  Bevenue  is  not  a  deduction 
I  before  arriving  at,  but  a  part  of,  the  profits  them- 
^  teives,     I  refer  to  Lord  Blackburn's  judgment  in  Last 
V.  London  A$surance  Corporation.     Under  the  Inoome 
Tax  Acts  all  income  has  to  pay  the  tax,  but  not  to 
pay  it  twice  over.     If  it  has  already  been  paid  under 
Schedule  A,  it  is  not  payable  again  under  Schedule 
D.     But  that  does  not  prove  that  the  perann  who 
receives  a  distributive  share  of  the  fund  does  not  baar 
income  tax  in  respect  of  bis  ownership  of  shares  in 
the  company.     The  Act  provides  that  he  shall.     The 
relevant  machinery  is  that  under  section  40  of  the 
loc' me  Tax  Act,  18-12;  the  company  is  chargeable, 
and  its  officer  has  to  do  the  necessary  acts  and  make 
the  necessary  returns  on  its  behalf.     By  section  54  he 
is  to  prep  ire   a  statement  of  the  profits,   and  the 
intimate  is  to  be  made  on  the  amount  of  the  profits 
before  any  dividend  shall  have  been  mude  thereof  to 
the  member,  and  the  member  is  ts  allow  out  of  sncb 
dividend  a  proportionate  deduction  m  respect  of  the 
duty  so  charged*     The  words  which  here  command 
attention  are  that  the  member  is  to  aUow  the  duty 
out  of  the  dividend.      Tbii  particular   company  is 
governed   by  section  60,  Schedule  A,  Ko,  IH,  [3)  of 
the  Act  of  1842*     That  section  goes  on  to  repeat  or 
reproduce,  but  not  very  accurately,  some  part  of  the 
matter  which  bad  already  been  dealt  w^th  by   section 
ii,  and  the  words  as  to  the  allowance  of  the  proportion- 
ate deduction  of  the  duty  are  not  idSentioal  with  the 
words  of  section  54*     For  the  words  in  section  d4,  *  *  all 
inch  otb^  peraons  and  corporations  or  companies,*' 
leotioD  SOinbititutei  the  word*  "all  inch  persouA, 


corporations,  companies,  and  aooietiea/'  and  for  the 
words  **  out  of  such  dividends  "  substitutei  the  words 
"  out  of  such  produce  or  value."  An  argiiment  has 
been  based  upon  this,  the  object  of  which  i^  to  show 
that  the  persons  who  are  to  make  the  allowacoa 
under  section  60  are  not  the  members  of  the  corpora- 
tion, but  the  corporation  itself,  and  that  the  words 
are  intended  to  provide  that  the  corporation  shall 
muke  the  allowance  to  its  treaBurer.  This  may  be 
so,  but  I  do  not  think  it  iii  It  is  true  that  the 
draughtsman  hai  usvd  a  collection  of  nonns  snb- 
stantive  which  reproduce  those  used  in  the  earlier 
part  of  the  clause  with  reference  to  the  corporation 
whose  profits  are  beiug  considered  and  not  the  collec- 
tion of  nouQS  subetantive  previously  used  as  describing 
the  members  to  whom  distributive  shares  are  to  btt 
paid.  But,  as  matter  of  construction,  I  think  the  penoii 
to  allow  under  section  60  is  the  same  person  as  he 
who  is  to  allow  under  section  54— viz. ^  the  member. 
But  the  question  is  not,  I  think,  vital,  for,  even  if 
the  suggested  conatr action  of  section  SO  be  right, 
ihe  Hubility  of  the  members  to  make  the  allowanoe 
would  still,  as  it  seems  to  me,  be  enforced  by 
seotiou  54.  I  refer  alao  to  section  102  of  the  Act 
of  1842  and  section  40  of  the  Act  of  1853*  When 
this  company  declared  and  paid  a  dividend  of  10 
per  cent,  the  member  would  be  bound  to  allow 
the  corporation  to  deduct  the  income  tax  upon  bit 
dividend,  and  he  would  receive  a  net  sum  of  iMi 
than  10  per  cent.  When  the  corporation  dedtftd 
and  patd  a  dividend  of  10  per  cent,  free  of  inooB# 
tax,  the  member  received  a  vnm  larger  by  th« 
amount  of  the  income  tax,  which  is  not  then  to  be 
deducted^  The  whole  question  is — Are  the  profits 
thus  divided  among  the  shareholders  in  exceas  of  10 
per  cent,  on  the  capital  ?  I  think  they  are.  It  i^ 
exactly  as  if  the  company  declared  a  dividend  of  10 
per  cent,  and  the  amount  of  the  income  tax,  so  that 
when  the  statutory  deduction  of  the  income  tax  if 
made  the  shareholder  shall  have  a  clear  10  per  cent* 
In  my  judgment  the  plaintiffs  are  right. 

Solicitors,  ShfiTpe,  Parker,  Prttchordtf  B(xrhmm,  S 
Law/ordf  for  F^   W,  Brrnnlem  Aihton-under-I^iw  j 
Burgeti,    C#tctis,    dt   Oo.,  for  Arthur  Buekl^, 
cheater. 


Not.  it. 


K.  B.  Div.  I 

(Kennedy  and  Darling,  JJ»)i 

Hobbs  v.  Moke?,  (a*) 

Bkction  lav^^  Corporation — Nomin^itiQn  of  disqwilifimi 
person — MisM  of  de/eaUd  mndidate  to  daim^  ma^^ 
Municipttl  Corporatwiis  Act,  1882  (45  tfc  46  Vkt,  u 
50),  s,  50,  §uh-9e€tion  2. 

A  camUdate  wfw  Ms  recetved  a  minority*  of  the  i^olsi 
in  an  ehdion  under  the  Municipal  Corporatitms  AdL, 
1882,  u  not  tftiitled  to  claim  ihe  aeai  whm  the  tuccm^ful 
cttndidate  ii  disqualified  f^  being  elected,  tmlUM  ih»  cKi- 
qualificfition  lom  either  apparetit  or  Buck  dis^/taUflcaH^ 
hm  been  hr ought  to  the  notice  of  the  dectors. 

Special  case  stated  under  the  Monidpal  Ccupcwft- 

tions  Act* 

The  case  set  out  the  following  facts : 

At  an  election  held  on  the  19  th  of  June,  1903,  to 
fiU  a  casnal  vacancy  in  the  oMca  of  councillor  f^  tha 
Korth  Ward  of  the  Borough  of  Kewport,  in  th« 
county  of  the  Isle  of  Wight,  the  respondent  ftod  tbi 
petitioner  were  the  only  candidates. 

The  respondent  waa  returned  by  a  majority  of 

(d.]  Beported  by  Alak  Hooa,  Esq.,  Barrifltovfti- 
Law, 
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Totes  over  the  petitioner.  The  respondent  was  at  the 
time  of  hia  nomination  as  a  candidate  for  the  said 
office,  and  at  the  time  the  said  election  was  held,  a 
partner  in  the  firm  of  Henry  Morey  &  Son,  a  firm 
which  at  the  time  of  the  nomination  and  at  the 
time  of  the  election  was  a  party  to  a  contract  for 
the  supply  of  goods  to  the  council  of  th<^  said 
borough.  The  respondent  at  the  time  of  the 
nomination  and  the  election  was  disqualified  by 
section  12,  sub-section  1  (c),  of  the  Muuioipal  Cor- 
porations Act,  1882,  for  bein^  elected  and  for  being  a 
councillor  of  the  said  borough  by  reason  of  his 
interest  as  a  partner  of  the  said  firm  in  the  said 
contract  On  uie  11th  of  June,  1903,  notfce  in  writing 
was  given  to  the  mayor  of  the  above  obj^'ction,  but 
the  mayor  held  that  he  could  not  adjudicate  on  the 
objection  so  raised  and  determined  the  Domination  to 
be  valid  in  form. 

After  the  close  of  the  poll  on  the  19th  of  Junt", 
1903,  and  before  the  returning  officer  deolared  the 
result  of  the  flection,  tbe  petitioner  objected  in  writing 
to  the  declaration  of  the  respcfndent  as  councillor  for 
the  said  ward,  and  claimed  to  be  declared  himself 
elected  to  the  offioe. 

On  the  8th  of  July,  1903,  the  petitioner  presented  a 
petition  against  the  return  of  the  respondent,  praying 
that  it  might  be  declared  that  he  was  duly  elected  to 
the  offioe. 

On  the  25th  of  July,  1903,  the  respondent  gave 
notice  to  the  petitioner  that  he  did  not  propose  to 
contest  the  allegation  in  the  petition  that  he  was  dis- 
qualified by  reason  of  his  interest,  but  that  he  did 
intend  to  contest  the  petitioner's  right  to  claim  the 
seat. 

The  questions  for  the  opinion  of  the  court  were, 
therefore :  (1)  Was  the  election  of  the  respondent  to 
the  office  of  councillor  for  the  said  ward  invalid  P 
(2)  Is  the  petitioner  to  be  deemed  elected  to  the 
office  of  councillor  for  the  said  ward  ? 

B.  Cunningham  Okn,  for  the  petitioner. — Section 
56,  sub-section  2,  of  the  Muoicipal  Corporations 
Act,  1882,  provides  that  when  there  is  only  one  valid 
nomination,  that  nomination  is  to  be  deemed  the 
person  elected,  and  as  the  respondent  is  admittedly 
disqualified  the  petitioner  is  entitied  to  tho  seat. 

He  cited  Drinkwater  v.  Deakin,  L.  B.  9  C.  P. 
626. 

C&rrie  Orant,  for  the  respondent.— To  entitie  the 
petitiooer  to  the  seat  he  must  show  either  that  the 
disqualification  was  evident,  as  in  the  case  of  a  woman 
or  a  fdon  becoming  candyidate,  or  that  notice  was 
given  to  the  electors  of  the  disqualification,  and  that 
votes  given  to  that  candidate  would  be  thrown  away. 
Neither  gI  these  ooiKUtions  is  fulfilled  in  the  present 


He  dted  Hope  v.  Lady  Sandhurst,  37  W.  B.  548, 
23  Q.  B.  D.  679;  Pritchard  v.  Mayor  of  Bangor,  37 
W..B.  103,  13  App.  Cas.  246 ;  Harford  v.  Lynsky,  47 
W.  B.  653,  [1899]  1  Q.  B.  852. 

KsmnsDY,  J.— In  this  case  the  question  before  us 
ia  as  to  the  right  of  the  petitioner  to  the  seat.  The 
respondent  admits,  as  I  understand,  that  he  is  dis- 
qualified by  reason  of  section  12,  sub-section  1  (e), 
of  the  Act,  and  that  he  could  not  be  elected  or  sit  as 
a  councillor.  The  petitioner  claims,  however,  that, 
there  b^g  only  two  candidates  for  the  seat,  he  is 
entitied  to  be  oeolared  elected.  It  is  said  that  the 
disqualification  which  prevents  the  respondent  from 
being  elected  prevents  mm  also  from  being  nominated, 
and  the  argument  is  that,  there  beiog  only  one  valid 
nomination,  section  56,  sub-section  2,  operates,  and 
the  person  nomhiated  (that  is,  tiie  petitioner)  is  to  be 
deemed  to  be  elected. 

That  is,  in  other  words,  to  say  that  the  petitioner, 


who  obtained  the  minority  of  the  votes  at  the  election, 
is  to  be  deolared  elected,  and  the  majority  of  votes — 
those  given  for  the  respondent — are  to  be  altogether 
thrown  away.  I  cannot  assent  to  that  view.  It 
appears  dear  to  me,  both  oa  the  statute  and  on  the 
authorities  which  have  been  referred  to,  that  the 
expression  *'  valid  nimioation  '*  in  section  56  has  the 
meaning  which  was  siven  to  it  by  Lord  Watson  in 
Pritchard  v.  Mayor  of  Bangor*  He  then  said :  '*  If  no 
objection  is  made  or  if  objectioos  are  stated  and 
repeUed  by  the  mayor,  then  the  nomination  becomes  a 
valid  nomination.  I  do  not  me«n  to  suggest  that 
it  is  final  and  conclusive  upon  questions  of  disqualifi- 
cation or  other  sioiilar  objections  which  may  be  taken 
to  it,  but  I  think  it  was  intended  to  be  conducive  to 
this  efEiect,  that  the  nomination  paper  so  sustained  as 
valid  shoiild  form  the  basis  of  the  election,  and  that 
the  nominee  in  the  p«per  should  be  treated  as  a  person 
for  whom  votes  could  be  given  before  the  retumiog 
officer."  The  expression  *'  valid  nomination  "  there- 
fore includes  the  case  of  ap'rdon  who  is  disqualified 
in  fact,  but  whose  disqualification  is  not  apparent  on 
the  nomination  paper,  and  whosn  nomination  has 
been  sustained.  That  being  so,  the  election  must 
proceed,  and  the  question — as  has  been  pointed  out  in 
some  of  the  cases — becomes,  not  a  queatlon  betwef  n 
the  two  candidates,  but  between  the  successful  candi- 
date and  the  electorate.  The  election  of  such  an  un- 
qualified person  can  be  objected  to  only  in  one  waf — 
namely,  by  election  petition  to  the  court.  The  court, 
on  the  hearing  of  the  petition,  cannot,  I  think,  dedare 
that  a  candioate  who  has  the  mioority  of  votes  is 
elected,  unless  it  has  first  dedded  that  the  votes 
given  to  the  candidate  who  is  returned  at  the  head 
of  the  poll  are  votes  thrown  away.  There  are, 
I  agree,  cases  in  which  the  court  has  power 
so  to  dedde.  Ahke  in  Parliamentary  and  in  muni- 
cipal dections,  if  a  person  is  a  candidate  who  is 
manifestiy  ditqualified,  ttien  in  such  a  case  the 
votes  given  for  him  may  be  treated  as  having  been 
thrown  away,  since  they  were  perversely  and  wilfully 
given  to  a  candidate  whom  the  electors  knew  to  be 
disqualified.  In  regard  to  the  nomination  itself,  as 
Wright,  J.,  says  in  Harford  v.  Linskey,  *'  If  the 
nomination  paper  is  on  the  face  of  it  a  mere  abuse  of 
the  right  of  nomination  or  an  obvious  unreality,  as, 
for  instance,  if  it  purported  to  nominate  a  woman  or 
a  deceased  sovereign,  there  can  be  no  doubt  that  it 
ought  to  be  rejected,  and  no  petition  could  be  main- 
tained  in  respect  of  its  rejection.  If  the  election 
proceeds,  then,  in  such  a  cas(>,  for  iostanc^,  as  Lady 
8andhurst*8  Case,  where  the  disqualification  of  the 
candidate  was  apparent,  and  the  fact  that  she  was  a 
woman  must  have  been  known  to  everyone  who  voted 
for  her,  the  votes  given  for  her  might  be  treated  as 
nallities.  But  where  the  disqualification  does  not 
appear  on  the  nomination  paper  and  the  election 
proceeds,  thc-n,  unless  on  a  scrutiny  a  sufficient 
number  of  votes  given  for  the  candidate  can  be  struck 
off  to  give  the  petitioner  a  majority,  I  think  he 
cannot  successfully  daim  the  seat,  and  the  votes  given 
to  his  opponent  caimot  be  disregarded.  That  seems 
to  me  to  be  the  true  view,  and  in  accordance  with 
both  authority  and  prindple,  and  as  here  the 
disqualification  was  not  apparent,  and  the  petition 
does  not  ^ege  that  the  voters  knew  of  the 
respondent's  disqualification  (the  only  notices  being 
notices  to  the  mayor  and  opposing  candidate), 
and  the  petitioner  had  only  a  minority  of  votes,  I 
do  not  think  he  can  successfully  claim  the  seat.  All 
we  can  do,  therefore,  on  this  petition  is  to  dedare 
the  deotion  of  the  respondent  void. . 

DABLnro,  J. — I  am  of  the  same  opinion.    It  seems 
to  me  the  question  is  really  conduded  by  the  judg- 
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ment  of  Loid  Watsoti  in  Fritchurd  t*  Mai/or,  d'c, 
of  Snagur,  We  tberefore  linflwer  tlii«  first  question 
of  this  peUtion  in  the  a^rmative^  and  the  leoond  in 
the  negfttlve. 

Judgment  ac^^irdingl^, 

Bolioitors  for  the  petitioner,  Soh^  Turner,  S  Knight 

Solicif ore  for  the  rewpondeot,  Ley^  Lake,  S  Co.,  for 
B,  a.  PmU,  Isle  of  Wight. 


Nov.  la 


K.  B,  Div.   I 
(Wright,  J.)  f 

Mayor,  &o.,  of  WKaTMrs'STKR  v,  Johhson* 
The  Same  v.  Fuller .  (a.) 

Inl&nd  lieeenne — Land  tax — Public  muhrgrotmd  h$tfa- 
iorict  provided  and  Tnatjdained  bif  ianiiarif  authority 
—Land  Tax  Act^  1797  (3S  Geo.  3,  c*  d),  s-  ^—Fabh'c 
Hmlih  [Londcn)  Act,  1891  {M  A  &a  Vtct,  c,  76), 
#J«  44,  45, 

Puhlir  itndergrojinil  fattatortes  provkhd  mid  muin- 
taijved  hy  a  sani^ry  authority  under  the  powers  con/trrrd 
upon  them  by  the  Public  Hmlth  {London]  Ad^  1891^  are 
not  rateabk  in  respect  of  land  tnit,  as  the  BaniUtry 
authority  does  not  acquire  ituch  righU  of  oumerahip  in  the 
lavatoriee  as  to  render  them  liable  to  be  charged,  but  only 
iuch  an  intereat  as  is  necessary  to  enable  thtm  to  /tdftl 
their  public  duties  iii  mped  of  tlte  latmtorie^. 

Trial  of  Actions  before  Wright,  J»,  without  &  jury. 

These  were  two  actions  bromght  for  declatAtions 
that  certain  underj^ound  couvenienoes  were  exempt 
from  land  tax*  The  acttons  were  tried  together  upon 
the  following  agreed  itatements  of  fact : 

MAYOE,   &C»p  of  WjESTMO^STEE  V,  JoffEfSON, 

Pursuant  to  the  London  QoTemment  Act,  l@d9, 
and  the  Borough  of  Weitminater  Order  in  CouncU 
dated  the  15th  of  May,  1900,  the  Metropolitan 
Borough  of  Westminster  was  duly  constituted*  The 
borough  includea  the  parish  of  St,  James,  West- 
minster, which  was  formerly  the  district  of  the  vettxy 
of  St.  Jam  Pi,  Westtnimter,  created  by  the  Metropolis 
Management  Act,  1855. 

By  charter  dated  the  29th  day  of  October,  1900, 
there  was  granted  and  con  firmed  to  the  bDrongb  the 
title  of  dty,  and  that  the  conncO  should  be  styled  the 
mayor,  aldermen,  and  counciJlors  of  the  city  of 
Westminster,  The  appointed  d%v  as  from  which  the 
Aot  and  Order  in  Council  took  s£Pect  was  the  9th  of 
November,  1900» 

Theoonndl  of  the  city,  pursuant  to  and  in  execntion 
of  and  in  accordance  with  the  proviiioti«  of  the  Public 
Health  (London)  Act.  1^9U  si,  44  and  45,  miLCitain 
in  the  city  a  number  of  public  lavatories  and  puhlia 
sanitary  coDveDienoes  fcr  the  use  and  benefit  of  the 
public.  The  lavatories  and  conveniences,  with  one 
exception,  are  (though  this  is  not  admitted  by  the 
defendant  to  he  mat'^r.al)  each  a  source  of  expense  to 
the  couucU  and  a  burden  upon  the  city  ratea,  and 
taking  the  whole  of  them  together  they  are  collectively 
m  source  of  expense  to  the  city  and  a  burden  upon 
tbe  city  rates.  The  lavatories  and  conveniences  are 
all  managed  together  as  one  enterprii^e  and  by  one 
department  of  &e  city  adminiitration.  Among  the 
tavatoriea  and  convenience i  are  those  hereinafter  more 
particularly  deeeribed  which  were  constructed  by  the 
Veetry  of  St.  James,  Westminster,  as  hereinafter 
more  particularly  mentioned. 

Upon     the     cM»mpletion    of     tbe     improvfrnents 

(a.)  Reported  byB,  G.  Still wbll,  Esq*,  Barxister- 
at-Law, 


authorised  by  the  Metropolitan  Street  Improve- 
ments Act,  1877  (40^  41  Yict.  c.  coxxxv.},  the  streets 
and  paved  portions  of  land  (including  the  island) 
which  formed  Piccadilly -circus,  and  also  the  streets 
in  and  about  the  drctis  affeoted  by  or  made  under  the 
Act,  were  handed  over  to  and  taken  charge  of  by  tbe 
Vestry  of  8t.  James,  Westminster,  in  pnrsuanoe  of 
seotiou  IS  of  the  said  Act.  The  whole  of  the  streets 
and  paved  portions  (including  the  island) 
within  the  parish  of  Bt,  James,  Westminster ,  and  ^ 
partly  under  the  Act  and  partly  prior  thereto  dedioatad 
to  the  public  use* 

During  the  years  1S90-1  the  vestry  in  pnimanoe 
of  the  statutory  powers  conferred  by  the  Metropolis 
Lacal  Management  Act,  1S55,  cons  true  ted  a  pnblie 
convenience  in  Ficcadilly-droiia  which  was  under 
their  statutory  power  conferred  by  the  Hetropolii 
Loesl  Management  Act,  1855,  and  the  Public  Heailh 
(Lrondon)  Act,  1801,  considerably  altered  and  enlarged 
by  the  vestry  during  the  year  1894*  This  is  one  of 
the  conveniences  hereinbefore  men  Boned, 

The  convenience  consists  BubstantiaHy  of  an  nnder- 
ground  opening  with  bnck  walli  eighteen  inches 
thick,  faced  with  enamel  tilea  and  a  floor  of  mosaic 
upon  concrete,  completely  protected  from  tbe 
weather  by  a  roof  with  pavement  lights  forming  th» 
floor  of  an  island  in  the  roadway  snbatantially  of  the 
same  area  as  the  convenience.  The  convenlenoe  it 
lighted  by  electricity  and  gas.  Its  construction  as 
enlarged  cost  about  £5,090. 

The  convenience  contained  twenty  water- dosottt 
twenty -one  urinals,  and  fourteen  lavatories.  The 
accommodation  was  for  both  sexes,  hut  separate  for 
each  icx.  It  was  constructed  wholly  underground, 
mainly  under  the  island,  but  partly  under  the 
curiaga-way,  and  had  a  ik| light  projecting  above 
the  pavement  of  tbe  island.  It  was  entered  by  meani 
of  two  separate  itaircases,  each  opening  on  to  the 
pavement  of  the  island. 

The  city  council  placed  two  men  and  two  women 
in  charge  for  the  purpose  of  keeping  order  and  keep- 
ing the  place  clean  and  taking  charj^eof  tbe  lavatories, 
urinals,  and  closets.  A  charge  of  Id,  was  made  for 
the  nse  of  the  closets  and  2d.  for  the  um  o!  the 
lavatories,  including  in  the  latter  case,  water,  soap, 
t^wel,  and  brushes.  The  charge  was  made  nnder 
section  45  of  tbe  Public  Health  (London)  Act,  1S91, 
for  the  purpose  of  aiding  in  meeting  the  expenditure 
on  public  conveniences  and  lavatories  in  tbe  dty,  and 
was  so  applied,  and  with  the  object  of  pladng^  some 
check  on  a  too  indiscriminate  public  user.  The  ocm- 
venience  was  open  for  7  a.m.  to  1  a.m.,  at  other  tunoi 
it  was  locked  up»  This  convenience  produoed  mn 
iDCome  in  exoesa  of  the  ex^nies,  but  it  waa  Ike 
only  one  which  did.  The  city  officials  managed  this 
and  other  conveniences.  The  charges  were  in  no  ease 
made  with  a  vie  >7  to  profit,  but  it  was  not  admitted 
by  the  defendant  that  this  was  materinl.  The  oo©- 
venienee  was  aiaeised  in  the  valuation  list  made  in 
pureusnoe  of  the  Valuation  (Metropolis)  Act,  l!^69, 
and  in  force  at  tbe  time  of  the  attessment  hereinafter 
mentioned,  at  £250  gross,  and  in  the  valuation  list  now 
in  force  is  asset  sed  at  £200  gross. 

The  site  of  this  convenience  was  in  a  situation  fortnerly 
occcpied  partly  by  bouses  and  partly  by  the  streets 
The  laud  tax  in  respect  of  No.  6,  Piccadilly,  had  bacsi 
redeemed  prior  to  the  Act,  The  land  tax  on  tha  lltber 
houses  had  not  been  redeemed.  From  the  dafet  Ilia 
Metropolitan  Board  of  Works  took  poeses8io&,  ondv 
the  Act,  of  the  honsei  no  land  tax  whatever  bi^  biia 
paid.  The  board  paid  the  Crown  the  value  of  £bd 
freehold  (wbiob  was  Grown  property)  of  the  l^id 
covered  by  the  houses,  but  no  conveyance  had  b»en. 
made  by  the  Crown  either  to  the  board  or  their  wweotm 
tort,  the  county  council,  or  to  anyone  else.    Tb» 
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whole  of  the  space  oconpied  by  the  oonTenience  and 
its  walls  and  loimdatioBS  was  "  made  ground,"  con- 
sIstiDg  of  brick  and  other  rabbish  j^rodnoed  and 
placed  there  in  the  course  of  carrying  out  the 
improvements  by  the  Act  authorized  and  makios  the 
streets,  island,  Ac.,  now  there,  the  levels  of  the  luid 
having  been  coDsiderably  altered  by  the  board's 
improvements* 

ui  December,  1900,  the  city  was  assessed  to  the 
land  tax  in  respect  of  the  said  convenience  in  the 
sum  of  £250  for  the  year  ending  the  25th  of  March, 
1901.  No  previous  assessment  to  such  tax  had  ever 
been  made  in  respect  of  the  convmiience  but  the 
houses  which  were  formerly  built  upon  the  site  had 
always  been  assessed. 

The  question  which  the  parties  agreed  to  be  the 
question  to.be  decided  between  them  in  this  action  was 
whether  land  tax  could  be  assessed  in  respect  of  the 
convenience. 

Mayob,  &a,  of  Wbstminstsb  v.  Fxtlleb. 

In  this  case  the  lavatories  and  conveniences  were 
thoea  hereinafter  more  particularly  described  which 
were  constructed  by  the  Vestry  of  St.  James,  West- 
minster, under  the  Public  Health  (London)  Act, 
1891. 

Among  the  conveniences  were  two  conveniences, 
one  in  Great  Harlborough-street,  Hegent-street,  and 
another  in  Broad-street 

Each  of  the  conveniences  consists  substantially  of 
an  underground  opening  with  brick  walls  18in.  thick 
and  the  floor  of  Terazzo  on  concrete,  completely 
protected  from  the  weather  by  a  roof  with  pavement 
&hts  forming  the  floor  of  an  island  in  the  roadway 
aiUMtantially  of  the  same  area  at  the  conveniences. 
The  conveniences  were  lighted  by  electricity  and 
gas. 

The  Great  Marlborough-street  convenience,  which 
cost  about  £1,700  to  construct,  contained  six  water- 
olosets,  six  urinals,  and  four  lavatories.  The  accom- 
modi^on  was  for  both  sexes,  but  separate  for  each 
■ex.  It  was  constructed  whokly  underground,  partly 
under  tiie  carriage-way  of  the  street  and  partly  under 
an  island  therein,  and  had  a  small  skylight  level  with 
the  pavement  of  the  island.  It  was  entned  by  means 
of  two  separate  staircases*  each  opening  on  the  pave- 
ment of  the  island.  The  convenience  was  constructed 
in  *'  made  ffround,"  formiog  part  of  either  the  street 
or  the  foundation  of  the  street. 

The  Broad-street  convenienoe,  the  construction  of 
which  cost  about  £2»050,  contained  nine  water-closets, 
nine  urinals,  and  four  lavatories.  The  accommodation 
was  for  both  sexes,  but  separate  for  each  sex.  It  was 
ccmstructed  wholly  underground,  partly  under  the 
carriage-way  of  the  street  and  partfy  under  an  island 
therein,  and  had  a  small  skylight  level  with  the  pave- 
ment of  the  itland.  It  was  entered  by  m«ans  of  two 
separate  staircases,  each  opening  on  to  the  pavement 
the  island. 

This  convenience  was  constructed  on  the  site  of  a 
convenience  which  was  formerly  th«e,  but  was 
situated  wholly  above  ground. 

The  present  convenience,  and  its  walls  and  founda- 
tions, was  wholly  constructed  in  "  made  ground  " 
forming  part  of  either  the  street  or  the  foundation 
thereof. 

The  city  council  placed  two  men  and  two  women 
in  charge  of  each  of  the  conveniences  for  the  porpove 
of  keeping  order  and  keeping  the  place  clean  and 
taking  charge  of  the  lavatories,  urinals,  and  closets, 
and  l&e  diarges  were  made  as  in  Mayor,  &€,,  of  We$t» 
minster  v.  Johnson,  Neither  of  these  conveniences 
produced  any  income  sufficient  to  meet  the  expenses 
thereof,  and  both  were  a  burden  on  the  city  rates. 
The  charges  ware  not  in  either  case  made  with  a  view 


to  profit,  but  it  was  not  admitted  by  the  defendant 
that  this  was  material. 

In  the  case  of  two  of  the  properties  (20  and  21, 
Great  Marlborough-street)  opposite  the  Great  Marl- 
borough-street convenience  the  land  tax  had  been 
redeemed.  The  land  tax  on  the  poperties  28,  24, 36, 
and  87,  Great  Marlborough-street  had  not  been 
redeemed.  They  were,  and  always  have  been, 
assessed  to  land  tax. 

In  the  case  of  six  poperties  (46  and  52,  Broad-street) 
which  were  opposite  the  Broad-street  convenience 
the  land  tax  had  been  redeemed.  The  land  tax  on 
the  properties  5,  6,  7,  8,  9,  Broad-street  had  not  been 
redeemed.  They  were  and  always  have  been  assessed 
to  land  tax.  At  the  date  of  the  redemption  of  land 
tax  in  this  and  the  preceding  paragraph  mentioned^ 
the  sites  of  streets  surrounding  the  conveniences  were* 
streets  substantiaUy  as  at  present. 

Neither  of  the  above  two  conveniences  were  entered 
in  or  assessed  in  the  valuation  list  under  the  Valuation 
(Metropolis)  Act,  1869,  in  force  at  the  time  the  assess- 
ment hereinaf  tw  mentioned  was  made,  nor  have  they 
ever  been  entered  or  assessed  in  any  such  list.  Th^ 
were  not  rated  to  any  rate  in  the  metropolis. 

In  December,  1900,  the  Oity  was  assessed  to  the 
land  tax  for  the  year  ending  the  25th  of  March,  1901, 
in  respect  of  the  Great  Iffarlborough-street  convenience 
in  the  sum  of  £80,  and  in  respect  of  the  Broad-street 
convenience  in  the  sum  of  £80.  No  previous  assess- 
ment to  such  tax  had  ever  been  made  in  respect  of 
either  of  the  conveniences. 

The  question  which  the  parties  agreed  to  be  the 

rition  to  be  decided  between  them  in  this  action 
was  whether  the  land  tax  can  be  assessed  in 
respect  of  the  conveniences. 

The  Land  Tax  Act,  1797  (38  Geo.  8,  c  5),  s.  4, 
provides  that:  "All  and  every  manors,  messuages, 
lands,  and  tenements  .  .  •  and  all  hereditaments 
of  what  nature  or  kind  soever  they  be  •  •  .  and 
all  and  every  person  and  perions,  bodies  politic  and 
corporate,  guilds,  mysteries,  fraternities,  and  brother- 
hoods, whether  corporate  or  not  corporate,  having  or 
holding  any  such  manors,  messuages,  lands,  tenements 
or  hereditaments  or  other  the  premises  in  respect 
thereof  shall  be  charged  "  with  land  tax. 

The  Public  Health  (London)  Act,  1891,  provides  ai 
follows : 

Section  44,  sub-section  1 :  **  Bvery  sanitary 
authority  may  provide  and  maintain  public  lavatories 
and  ashpits  and  public  sanitary  conveniences  other 
than  privies,  in  sitoations  where  thev  deem  the  same 
to  be  required,  and  may  supply  such  lavatories  and 
sanitary  conveniences  with  water,  and  may  defray 
the  expense  of  providing  such  lavatories,  ashpits,  and 
sanitary  conveniences,  and  of  any  damage  occasioned 
to  any  person  by  the  erection  or  construction  thereof, 
and  the  expense  of  keeping  the  same  in  good  order, 
as  if  they  were  expenses  of  sewerage." 

Sub-section  2 :  **  For  the  purpose  of  such  provision 
the  subsoil  of  any  road,  exclusive  of  the  footway 
adjoining  any  building,  or  the  curtilage  of  a  building, 
shall  be  vested  in  the  sanitary  autbonty." 

Section  45,  sub-section  1 :  "  Where  a  sanitary 
authority  provide  and  maintain  any  public  lavatories, 
ashpits,  or  sanitary  conveniences,  such  authority 
may~(5)  Let  the  same  for  any  term  not  exceeding 
three  years  at  such  rent  and  subject  to  such  conditionB 
ai  they  may  think  fit ;  (c)  charge  such  fees  for  the 
use  of  anv  lavatories  or  water-closets  provided  by 
them  as  they  may  think  proper." 

DanekwerU,  K.C.  {Mayer  with  him),  for  the  plain- 
tiflis. — ^These  underground  conveniences  are  exempt 
from  land  tax,  as  the  plaintiflPs  do  not  have  and  hold 
them  withm  tiie  meaning  of  section  4  of  the  Lmd 
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Tax  Aofc,  1797*  Althcmgli  tiie  ioVsoil  is  by  virtue  of 
leotion  44,  Bnb-iecticm  %  of  the  Pablic  Hialth 
(XiOndon)  Act*  1891,  veated  ia  the  pUin tiffs,  tbey 
do  not  pOMeas  the  fee  aimpla  m  tbe  ioil ;  they  only 
poBSfiSii  that  kind  of  nght  which  is  Dec  ssaty  mordw 
to  enable  them  to  exeroiJie  a  coDtTol  ot  the  subsoil » 
the  fee  Hinple  remaining  in  the  own^r.  This  olais  of 
tenement,  thetefor**,  is  not  such  as  is  liable  to  land 
tix :  Iiolis  V,  Ve$iry  of  SL  Genrge,  Bouthwark,  28 
W.  B.  Ml,  U  Oh.  D,  785.  la  Tunhrid^e  WdU  Cor- 
poration r.  Samh  [IH»6]  A.  0.  434,  45  W.  R.  Dig. 
92 p  Lord  Hersobell  saya :  *' It  seems  to  me  that  the 
vesting  of  the  Btrett  vests  in  the  iirbtn  authority 
inch  property  and  stach  property  only  a«  is  neoftseary 
for  the  control,  protection,  and  maintenanca  of  the 
Mrett  as  a  bighway  for  public  use*  And  Lrjrd 
*BasBell  of  Killowtn,  L.C  J.,  in  Brndfifrd  v.  East- 
hourm  Corporation,  [1896]  2  Q.  B,  205,  U  W.  B, 
Dig,  93,  says:  "It  b&s  heen  clearly  held  that  the 
vesting  is  not  a  giving  of  the  property  in  the  sewer 
and  in  the  ?oil  surronnding  it  to  the  local  authority^ 
hut  giving  fliiuh  oflruPTship  and  such  righta  only  as 
are  neoeisary  for  the  purpose  of  carry  in  g  out  the 
duties  of  a  local  authority  with  regard  to  the  subjecfc- 
matler.'' 

He  aleo  refened  to  FiT.chhff  Eledric  [JqM  Co.  v» 
Finchl^lf  Url'an  Comcil,  51  W,VB,  375,  [1903]  1  Ch. 
487. 

Macmorran,  K.C*  (S,  A*  T.  RiwiaU  with  him),  f.*r 
the  defendants. — It  is  true  tbat  the  vasiinif  of  the 
subioil  under  the  Publie  Healtti  (Iiondati)  Acit  1891, 
is  only  &  vesting  for  the  purpose  of  the  Act,  but  the 
oorporation  are  the  ownerji  of  these  cotivfmeDces* 
and  as  snch  are  liable  to  land  tax  in  r^'speot  of 
them.  The  pldotiffe  have  eiclu^i^e  poiBosaion  of 
the  convenience  I,  opening  and  closing  them  at  such 
times  as  tbey  wish,  and  charging  such  sums  for  the 
use  thereof  as  tbey  think  fit,  and  in  the  caie  ci 
trespass  have  a  right  of  actio  a  ^  tbey  have  there- 
fore all  the  ordinacy  rights  of  ownership  of  an 
hereditament  such  ai  to  reader  them  UaWe  to  pay 
land  tax:  MetrnpoUian  Railway  Co.  v.  Fowler,  42 
W.  E.  270,  [1893]  A,  O,  416, 

IhnckioerU,  KM,,  in  reply,  ailed  Hinde  v*  GhnrUon, 
15  W,  B.  226,  L.  E.  2C.P,  104. 

Wetobt,  J,  — The  Land  Tax  Act  of  1797  pro- 
vides, in  substance,  as  far  as  is  material  for  present 
purposes,  that  tenements  or  h^reditamentii  had 
or  held  by  p^^rsons  should  be  liiblT*  to  be  assessed 
to  the  land  tax.  and  the  real  question  Is  whether  the 
oorporation  of  Westmimiter  hfti?e  or  hold  these  con- 
veniences as  b^^reditamenti  wLihia  tbe  meaning  of  that 
enactment.  It  sef^ma  to  me  tolerably  plain  that  the 
enactments  in  the  Land  Tax  Act,  where  it  speaks  of 
having  Of  holding  ttnetnents  or  hertditamf^nts,  is 
using  that  language  with  reference  to  ordinary 
unqualified  rights  of  prop'^rly,  and  the  question  is 
whether  a  restricted  qualified  property  which  the 
sanitary  authoiity  has  m  places  like  this  can  properly 
bs  brought  within  tbe  words  of  tbe  Laud  Tax  Act. 
The  nature  of  tbe  right  which  they  have  is,  I  think, 
best  d  esc  rib  d  in  the  langaage  o(  Lord  Hersobell  and 
Lord  Halsbnry  in  the  CiS^  of  Tunhridgt  Wdh  Corpora- 
i/on  V.  Baird  "Taking  Lor  dHerschell 'swords,  he  lays: 
*Mt  seems  to  me  that  the  vesting  of  the  street  vests 
in  the  urban  authority  such  property  and  such  pro- 
perty only  as  ii  necessary  for  the  control,  protection, 
and  maititenain:^  of  the  street  as  a  highway  for 
puhlic  use."  Here,  of  ocucse,  the  vesting  under  the 
Public  Health  (T^ondon}  Act,  1991,  is  a  Uttle  different 
from  that,  because  it  is  a  vesting  for  the  purpose  of 
oonstructing  and  maintaining  these  convenianoet ; 
but  the  priDdpk  is  the  same.     Then  m  the  case  of 


Bradford  v.   Matjor   of  Easthourne    Lord  Buss^  of 

Killowen    used    similar    language:     **It    has    been 

clearly  held  that  the  vesting  is  not  a  giving  of  tbe 

property  in  the  sealer  and  in  the  soil  surrounding  it 

to  the  locd  authority,  but  giving  such  owoersbip  a&d 

such  rights  only  as  are  necessary  for  the  purpose  of 

C -ferrying  out  the  duties  of  a  looal    authority    wit^i 

reg*rd    to  the    au>^ject- matter," '     Prima    /ciete    it 

seems    to    me    that     the     corpora tion     when     tht'j 

appropriate  a  piece  of  land  under  one  of  their  street i 

fur  a  purpose  of  this   kind  do  not  acquire  undecr  the 

Public   Health    Act  of    1891,  or    under    any   otlnr 

statute  by  wMoh  they   are  authorized  to  do   these 

works,  anything  equivalent  to  a  general  property. 

They  acquire  only  such  an  interest  as  is  neaeesary  for 

the  purpose  of  discharging  their  pablic  duty,     Ttien 

comes  the  question,  which  is  one  of  some  diMoult^. 

when  they  actually  construot  a  percnatieat  buildixtj?  o! 

this  kind  on  or  undf  r  tbe  street,  whether  or  not  that 

ougbt  to  be  reg«rde1  as  a  tenement  or  hareditamiat 

had  or  held  by  them.      It  seems  to  me  no  distinctioii 

oan  be  drawn  merely  because  a  structure  is  more  cf 

less  peruiaueni ;  the  ci}nstructIon  of  the  structure  ti 

permitted  to  the  authority  simply  for  the  ptirpote  of 

and    in    discharge    of  their  sanitary    duties^   and  I 

cannot  think  these  ought  to  b^  regarded  at  any  ludn 

than  what  I  may  call  a  personal  property  of  thin 

merely  because  it  is  permanent  or  of  a  certain  tbick^ 

ness  or  2>eGuliar  in  construe  Lion.    The  principle  is  thai 

they  are  allowed  to    put  it  dc>wn   ouly  for    licuited 

purposf^s  and  they  are  not  owners  in  tbe  ordinary 

aet  ae.  In  the  case  of  Mflrojioliian  Railway  v.  FawUrWx^ 

facts  were  entirely  different,  as  has  baen  pointad  out. 

Theie  there  was  the  permanent  appropriation  of  the  acd 

for  the  purposes  of  the  railway  and  I  do  not  think  thers 

il  anything  in  the   langut^ge  by  the  Dobl^  lordi  who 

gave  judgment  in  that  case  which  would  in  aaj  wi^ 

warrant  me  in  holdiog  that  tbey  would  t^ke  tbw  iam§ 

wiew  in  respf  ct  to  the  entirely  liuated  ownership  of  the 

sanitary  authoriiy,  in  that  which  is  merely  the  soil  of 

the  streets.    Mr,  Danckwerte  has  pointed  out,  I  think. 

the   whole  of    these  conveniences,   or  certainly  the 

greater  part  of  them  are  in  made  ground— tbat  is  to 

say,  iu  soil,  which  is  put  there  by  the  council  merely 

in  exercise  of  its  dnties  or  its  powers  in  making  pp 

tbe  level  of  the  street— and  therefore  it  seams  to  me 

it  is  reasonable  to  consider  whatever  occupies  a  pirt 

of  that  which  is  put  there  merely  for  the  purpose  of  a 

street  ought  to  be  regarded  and  held  on  a  simile 

title  to  the  street  itself,  with  this  addiuon^  iio  doabtt 

for  it  is  also  held  here  under  tbe  title  of  the  Fnblic 

Health    Act,    1891,    es    a    public    oonvonieooe*     It 

certainly  is  uot  immaterial,  to  my  mind,  to  ooniidtf 

that  there  leems  to  be  no  precedent  whatever  fcf 

aiseasing  atreBts  or  convenienceii  of  Wx%  kind  or  any- 

thing  of  this  nature  to  the  l*Qd  tax,     X  muat  thare- 

fore  hold  that    the   plaintiffs  are  not  Habb  19  hi 

assetsed  to  tbe  land  tax  in  respect  of  any  of 

conveniences. 


tilM»^ 


Judgment  for  t^p!ainUff§* 

Solicitors   for   the   pl^iatiffs^    Caprm§t    HMim, 

Brahani,  ^  Bitching. 

Solicitors  for  tbe  defendanti,   Milkr^    Fitrcfimi  ^ 


Voi.Ln. 


[Apnl9,1904.] 
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Prom  C.  A.  J 


Nov,  12. 


(Bngland). 

MoBSL  Bbos.,  Cobbbtt  &  Son  v.  Westmobland 
(Eabl).  (a.) 

Married  tooman — Authority  of  toi/e  to  pledye  husband* a 
crtdU — Necessaries — Husband  and  wife  atied  jointly — 
Presumption  of  agency  —  Alternative  liability  of 
htjubana — Election — Bules  of  Supreme  Court,  ord.  14, 
r.  5. 

The  reloHonship  of  husband  and  wife  gives  rise  to  no 
presumption  of  Joint  liability  for  goods  supplied  to  the 
dctmesttc  establishment  on  the  order  of  the  wife.  Should 
husband  and  wife  be  sued  jointly  for  goods  supplied  to  the 
wife,  and  judgment  obtained  against  her,  then^  in  the 
absence  of  joint  liability,  there  is  no  alternative  remedy 
against  the  husband,  nor  does  ord,  14,  r.  5,  alter  this. 

When  it  is  established  tfuit  a  sufficient  allowance  has 
been  paid  by  the  husband  to  his  wife,  and  she  has 
been  directed  not  to  go  beyond  it,  the  presumption  of 
the  agency  of  the  wife  for  the  usual  domestic  purposes  of 
the  joint  establishment  and  other  necessaries  will  be 
rebuked. 

Decision  of  the  Court  of  Appeal  (61  W,  R.  290, 
[1903]  1  K,  B,  64)  affirmed. 

Appeal  irom  an  oider  of  the  Conrt  of  Appeal 
(Golliiis,  M.B..  Bomer  and  Mathew,  L.JJ.). 

The  plaintiffB,  who  were  wine  merchants  and  pro- 
vision dealers,  brought  the  action  against  Lord  and 
Lady  Westmorland  jointly  for  £455,  balance  of  an 
account  for  proyisions  and  wines  supplied  between 
May,  1897,  and  September,  1901.  Of  these  goods, 
£196  worth  were  supplied  before  the  end  of  July, 
1899,  and  the  remaining  £235  after  that  date. 

Ou  an  application  under  order  14  leave  was 
iven  to  sign  final  judgment  against  Lady  Westmor- 
d.  Judgment  was  signed  accordingly,  but  not 
satisfied. 

Lord  Westmorland,  in  his  defence,  alleged  that  he 
never  authorized  any  person  to  order,  purchase,  or 
take  delivery  of  any  of  the  goods  in  question,  or  to 
pledge  his  credit  in  respect  thereof ;  and,  in  his 
amended  defence,  that  if  any  ordtr  was  given  on  his 
behalf,  such  order  was  given  by  the  countess,  and 
that,  by  suing  and  recovering  judgment  against  hf  r, 
the  plain tiflTs  had  elected  to  look  to  her  alone  as  the 
oontraoting  party,  and  were  not  entitled  to  recover 
from  him. 

All  the  goods  were  in  fact  ordered  by  the  countess, 
and  her  name  was  entered  in  the  books  of  the 
plaintifGi.  The  name  of  the  earl  was  never  entered 
m  the  plaintifib'  books»  The  greater  part  of  the 
fcoods  were  supplied  by  the  plaintifls  to  Apethorpe 
Hall,  Northamptonshire,  where  the  defendants 
resided.  Accounts  were  sent  in  periodically  by  the 
plaintiffs  to  the  countess,  in  which  the  goods  were 
uniformly  debited  to  her. 

There  was  no  affirmative  evidence  of  authority 
given  to  the  countess  to  pledge  the  joint  credit  of  the 
earl  and  of  herself,  or  that  &e  had  in  fact  pledged 
their  joint  credit,  Phillimore,  J.,  declined  to  with- 
draw ^e  case  irom  the  jury.  On  behalf  of  Lord 
Westmorland  evidenoe  was  given  that  in  June, 
1899,  his  net  annual  income  was  £2.500,  while  the 
oonntess  had  an  annual  income  of  £400  in  her  own 
right,  and  that  it  was  agreed  that  out  of  his  net  in- 
come the  earl  should  pay  into  a  separate  account  the 
sum  of  £2,000  annually,  upon  which  either  the  earl  or 

(a.)  Beported  by  0.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 
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countess  might  draw  for  payment  of  household 
expenses  only,  and  the  countess  was  told  that  this 
was  the  utmost  sum  which  could  be  allowed.  The 
annual  sum  of  £2,000  was  regularly  paid  as  agreed. 
The  following  questions  were  left  to  the  jury :  First, 
Is  defendant  liable  for  goods  supplied  before  July, 
1899  f— -Answer :  Tes.  Secondly,  As  to  goods  sup- 
plied to  Apethorpe  since  July,  1899 :  (a)  Were  they 
necessaries  suitable  for  the  station  of  the  defendant  P 
— Answer :  Tes.  (6)  Did  the  defendant  give  his  wife 
a  sufficient  allowance  for  household  expenses? — 
Answer:  On  income  named,  Tes.  (c)  Did  he  prohibit 
bis  wife  from  incurring  any  household  expenditure 
except  out  of  his  allowance  ? — Answer:  Tes.  {d) 
Did  the  wife,  when  ordering  goods  from  the  plain- 
tifiEff,  act  as  agent  for  the  defendant  and  henelf ,  or 
for  the  defendant  only,  or  for  herself  only  ? — Answer : 
For  defendant  and  herself  jointly.  («) 'Fo  whom  ^d 
the  plamti£Es  give  credit? — Answer:  To  the  earl  in 
the  name  of  the  countess.  Thirdly,  Is  defendant 
liable  for  goods  sent  after  July,  1899,  to  other  places 
than  Ape&iorpe  ? — Ansflver:  No.  Oa  further  con- 
sideration Phillimore,  J.,  gave  judgment  for  the 
plaiutififo  against  Lord  Westmorland  for  £411  and 
costs.  This  was  reversed  by  the  Court  of  Appeal,  who 
entered  judgment  for  Lord  Westmorland. 

Shearman,   K,C,,  and  Hills,  for  the  appellants. 

Debenham  v.  Mellon,  29  W.  B.  141,  6  App.  Cat.  24  ; 
Kendall  Y,HamiUon,  28  W.  B.  97,  4  App.  Cas.  504 ;  and 
Scarf  Y,  Jardine,  30  W.  B.  893,  7  App.  Cas.  345,  were 
cited  or  referred  to. 

Oore-Broum,  K,0,,  and  Bonner,  for  the  respondent, 
were  not  heard. 

Earl  of  Halsbtjbt,  L.C.-~Theplainti£E9miffht  have 
sued  either  the  agent  or  the  principal.  1  prefer 
keeping  to  thoae  terms,  because  it  gets  rid  of  the 
confusion  which  arises  from  the  pecmiar  relation  of 
th^  parties  to  each  other.  The  result  was  that  the 
plamtiflb  obtained  judgment  asainst  the  sgent.  They 
cannot  get  judgment  agsiosttSbe  principal  also.  It  is 
an  alternative  remedy ;  it  cannot  be  made  available 
against  the  two. 

I  think  the  authorities  upon  which  the  judgment 
is  founded — one  of  the  principal  authorities  beinff  a 
decision  of  this  House — render  it  absolutely  impossK>le 
to  go  back  upon  the  course  of  decision  upon  this  sub- 
ject. I  am  myself  satisfied  that  the  question  was 
rightly  decided  both  in  this  House  and  m  the  Court 
of  Appeal. 

With  reference  to  the  rule  upon  which  reliance  has 
been  placed  (ord.  14,  r.  5),  I  think  it  is  accurately 
stated  in  the  Tearly  Practice  of  the  Supreme  Court, 
edited  by  Mr.  Muir  Mackenzie,  Mr.  Chitty,  and 
others,  that  *<  the  rule  does  not  apply  to  the  case  of 
alternative  liability.  Therefore,  if  the  claim  is  against 
two  defendants  as  alternatively  liable,  and  judgment 
is  signed  against  one,  this  rule  does  not  enable  the 
plaintiff  to  proceed  against  the  other;  and  the 
doctrine  of  election  established  by  Scarf  v.  Jardine 
applies."  I  concur  with  that,  and  move  your  lord- 
ships that  this  appeal  be  dismissed  with  costs. 

Lord  Shaud  concurred. 

Lord  Davby. — ^With  regard  to  the  part  of  the 
claim  which  is  subsequent  to  July,  1899,  it  appears 
from  the  evidence  of  the  solicitor  that  an  arrange- 
ment was  made  by  which  a  sum  was  placed  at  the 
disposal  of  the  countess  by  the  earl  out  of  his  own 
money  for  the  purpose  of  her  continuing  to  manage 
the  household  and  defray  the  household  expenses. 
The  learned  Master  of  the  Bolls  in  the  court  below 
has  discussed  the  effect  of  that  arrangement,  which  I 
agree  with  him  meant  that  the  countess  was  not  to 
pledge  the  credit  of  the  earl,  but  to  pay  the  expeoses 
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of  the  household  out  of  the  aimual  sam  which  waa 
placed  &t  her  disposal  in  a  f«eparat«  banking  account 
for  that  purpose-  The  MaBtef  of  the  RoUb  hai 
illnatrAtad  the  oonclit«iODs  to  which  h*^  caoie  by  the 
attthoritiefl  beariixg  tipon  the  a  abject.  I  do  not  desire 
to  edd  anythieg  to  what  he  has  said  ;  I  aiinply 
ectpreifl  my  conctirrenoe  with  his  view  as  to  the  Qfff>ct 
of  that  arfaogemt^nt  with  regard  to  that  part  of  the 
claim  of  the  appeUaots.  With  r^i^rd  to  the  earlier 
claim,  for  the  period  prior  to  Jtily,  1899,  I  a  (tree 
with  what  has  been  eaid.  I  am  disposed  to  think 
that,  if  the  proof  had  eatabliehed  a  joint  liability,  the 
plain t)£F  would  not  have  been  prejadiced  by  signing 
judgment  imder  order  14»  against  one  of  the  joint 
debtora.  I  think  he  might  then  go  on  and  show  that 
the  other  debtor  waa  also  a  joint  debtor.  But  if  the 
proof  which  he  tendered  at  the  trial  ahows  not  a  joint 
debt  by  the  two,  but  an  alternative  claim  against  one 
or  the  other^  then  I  think  that  by  §i|^mDg  judgment 
B^ainit  one  he  haa,  on  the  principle  of  Scarf  v, 
JardmCt  elected  to  take  hia  remedy  against  that  one, 
and  cannot  afterwards  sue  the  other,  who  is  not 
jointly  but  alternatively  liable.  And  I  agwe  that 
the  oonolndiug  words  of  ord.  14,  r.  q,  do  not 
en«ble  the  plaintiff  to  pursue  hii  remedy  against  the 
other  defeuoant  who  has  got  leave  to  defend,  if  the 
proof  should  show  that  the  claim  against  the  two 
was  not  joipt  but  alr^mative.  I  think,  therefoft, 
that  the  appeal  most  be  dtsEni^eedt 

Lord  BoBEBT80ir,— It  ia  enouB^h  to  support  this 
judgment  that  there  wai  no  evidence  at  all  of  joint 
liability. 

The  period  before  July,  1893,  is  bare  of  any  evidence 
which  would  yield  the  legal  inference  of  joint  liability « 
The  true  theory  of  the  case — namely » that  the  earl 
was  principal  duriog  the  earlier  period,  is  not  avail- 
able to  the  appellants  now  that  they  have  taken 
judgment  in  this  itiit  against  the  l^dy  who  ex 
lii^iheii  was  agent. 

The  period  after  July.  1899,  is  made  much  dearer, 
in  a  positive  senae,  for  I  hold  the  arrangement  made 
to  have  deprived  the  lady  of  all  power  to  pledge  h?r 
huBbaod's  credit*  The  earl  eabstituted  this  fund, 
which  he  placsed  at  the  lady's  disposal,  for  any 
authority,  express  or  implied,  to  pledge  his  credit  at 
all,  joint  or  several.  This  being  the  fact,  the  well- 
established  law  of  Dehmham  v.  Mdlon  protects  the 
fespondent. 

App€al  dhmiutd* 

Solicitoiff,  A,  L^  Banner;  Mo^da  ^  Rawidom. 


ffiOUTt  Of  ApprEl 

From  K,  B.  Div.  . 

(ColHns,  M.E.,  and  Homer  and  J  Febt  11. 

Mathew,  L.JJ.)  } 

Bailmmt^Baihr  and  baike^Qarriagr  knt  to  bailee^ 
Neytigmm  of  Imke'a  aervaatSco^e  of  employmeut— 
LiaUU^  of  hailre/nr  dainagt  tatmd  to  carria^  fr/y  his 

The  pktifdiff,  a  cmchbailder,  imt  the  defendant  a  dog^ 
aart/or  mt  whik  fi€  rrpafred  the  df/endatU'^t  trap.  The 
dsfmd^nfM  coachnmnt  without  hU  mazier* a  kfiowiedge  or 
f»rfnf#«u»ip  tfxik  out  the  dog-mH  one  night  for  a  drim  on 

(«,)  Eoportid  by  EES£iirs  Rbid,  £i^.,  fi«miter-ftt- 

liftW, 


his  owa  account  and  flanMgtd  the  dog^tnri  by  neglig^nUy 
drimny  it  into  a  trumcar. 

Ileldf  that  the  plaintiff  could  noi  rtcftver  damaga  ff(im 
the  iieftfidaid  for  the  damage  done  to  the  doq-eart, 

De^iiian  qf  the  Dlvieioaal  C^urt  (Lord  Alverst  ^n**, 
L.GJ.,aDd  Wills  and  Chaanell,  JJ,)  (51  W.  R,  558) 
reversed. 

Coupe  Carriage  Co,  v.  Maddict  [1891]  S  0,  B.  413, 
40  jr.  a.  Dig.  11,  discussed. 

Appeal  by  the  defendant  from  a  deoidon  of  the 
Divisional  Court  (Lord  Alverstone,  L.CiJ.»  and  Willi 
and  Channel!,  J  J.),  reversing  the  decision  of  the  county 
court  judge  at  the  trial  of  the  action  at  Newaittle- 
upon-'fyne. 

The  facts  leading  up  to  the  appeal  were  ahortly 
these : 

The  plaintiff  Sanudersou  was  a  ooaohbuilder,  and  he 
brought  the  action  in  the  county  court  to  recover 
£22  18fl.  6i.  for  damages  done  to  a  dog-oart  which 
he  had  lent  to  the  defendant  Collin  i  to  use  during  Che 
time  th%t  he  was  repairing  another  dog-cart,  which  was 
the  property  of  the  defeodant.  Ttie  evidence  before 
the  county  court  j  udge  was  to  the  effect  that  Mr, 
Collins  had  a  servant  named  Langdon,  who  acted  ai 
his  ooachman,  and  th*t  on  the  evening  of  the  20 th  of 
June,  1902,  which  was  the  day  of  the  Coronation 
celebration  in  Newcastle.  Langdon  surrepttttouily 
and  without  the  knowledge  or  permiteion  of  hit 
matter,  took  out  the  dog -cart  and  with  four  friecids 
went  for  a  drive  round  the  town,  8^me  of  thjem 
became  druuk I  and  in  the  course  of  the  drive  Langdon 
drove  into  a  tramc^r  and  the  dog- cart  was  damaged. 

The  county  court  judge  found  that  there  waa  no 
negligence  on  the  part  of  the  defendant,  and  that  lh« 
act  of  Langdon  was  a  tortions  act  as  regarded  his 
master  ;  the  do|^-cart  was  left  in  the  coachhouse  as 
usual  that  evening  and  the  key  waa  placed  tn  the 
drawer  in  the  hall  of  the  defendant's  house  and  it  waa 
tdten  from  its  place  and  the  eoaahhouse  unlocked 
after  Mr.  Collins  had  retired  for  the  night.  H^  t]«>1d 
that  if  the  case  of  the  Coupe  Co.  v,  Maddids,,  limi] 
2  Q.  B.  413,  40  W*  E.  Dig,  11,  could  not  h^  di»* 
tin g'ai shed,  he  was  bound  by  that  decition  to  give 
judgment  for  the  plaintiff;  but  he  distinguished  it 
from  the  present  case  on  the  ground  that  the 
defendant's  servant  in  wrongfully  taking  the  trap  oat 
of  his  master's  conohhouae  and  damaging  it  waa 
doing  a  tortious  act  in  respect  of  which  both  the 
plaintiff  and  the  defendant  had  a  right  of  action 
against  Lftugdon.  H«  therefore  entered  judgment 
for  the  defendant. 

The  Divisional  Court  reversed  that  jnd^neal ; 
holding  that  the  decision  in  the  CJoup^  Co.  v.  Maddkk 
covered  this  case,  and  that  jadgment  should  haTe  betn 
entered  at  the  trial  for  the  plaintiff. 

The  defendant  appealed* 

Mani4tg,  K.C  and  Meyndl,  for  the  defendant. — A 
master  is  not  liable  for  the  tortious  act  of  his  servmnt 
committed  outside  the  scope  of  his  employment  and 
done  in  hii  own  and  cot  in  his  master's  interest.  The 
preaeut  case,  for  the  reason  stated  by  the  learned 
county  court  judge,  is  distinguishable  from  the  G*up 
Co.  V,  Maddi€k,  and  therefore  the  Divisional  Conn 
was  wri>ng  in  holding  that  that  case  was  bifiding  upoii 
the  county  court  judge  and  was  binding  on  them.  If 
it  is  not  diftinguishabLe,  theu  we  say  that  the  law  wm 
not  rightly  laid  down  in  the  Coup^  gum  with  rtg^nl 
to  the  liability  of  a  bailee* 

MUcheU  V,  Crat^^Ti^eiier,  13  C.  B.  237 ;  SUjrtu  w* 
Ashton,  17  W-  fi.  727*  L.  R.  4  Q.  B,  476 ;  and 
Mmrs  V.  Lond(mand  Smth- Western  RoUwqjm  Cow,  11 
0,  B,  N,  S.  850,  10  W.  E,  a  L.  Dig.l7,  w&t/mitmd 
to* 

Mohert  Wul^ce,  K.a,  Mid  Mundahl,  for  the  pbtnttf. 


VoL  LH. 


[April  9, 1904.1 


THE  WEEKLY  REPORTER. 


355 


OOUBT  OF  AFPBAL. 


SATTimBRSOV  V.  OOLLDIS. 


GOTTBT  OF  ApPHAL. 


— ^The  diftiiiotion  which  the  learned  ooonty  court 
judge  drew  between  the  facts  in  this  case  and  those  of 
the  C^mp^  Co,  ▼.  Maddick  was  rightly  held  by  the 
judges  in  the  Diviiional  Oourt  to  be  one  without 
substance.  The  defendant  was  Uable  as  bailee  for  any 
damage  the  cart  received  while  it  was  lent  to  him. 
Tne  position  of  a  bailee  is  made  very  .dear,  and  the 
cases  dealing  with  the  subject  are  collected  in  judg- 
ments given  in  The  WirJcfidd,  50  W.  B.  246,  [19021 
P.  42.  There  was  a  lack  of  care  here  which  rendered 
the  defendant  as  baOee  liable,  for  there  wai  some 
obligation  with  regard  to  the  acts  of  the  ser?ant  in 
whoie  control  or  custody  the  thing  bsiled  was  placed 
by  the  defendant.  If  the  plaintiff  had  sued  the 
coachman,  tben  the  decision  in  Meara  ▼.  Lmidon  and 
South-WeaUm  Railway  Co,  would  have  been  an 
authority  in  his  favour,  but  it  is  not  necesiary  to 
consider  that  case  here,  because  th()  Coupe  Co'$  case 
decides  that  the  bailor  has  a  good  cause  of  action 
against  the  master.  To  limit  the  master's  liability  to 
the  acts  of  a  servant  within  the  scope  of  his  employ- 
ment would  in  effeot  eliminate  entirely  the  contract 
of  bailment.  It  was  admitted  here  that  Langdon  was 
the  defendant's  coachman,  and  the  defendant  as 
bailee  is  liable  for  any  damage  caused  by  his  coach- 
man to  the  bailor's  dog-cart,  which  the  bailee  gave 
into  his  coachman's  care  and  keeping  while  it  remained 
on  the  premises. 

CSoLLurs,  M.B.— This  case  no  doubt  at  first  presents 
some  difficulty,  but  when  the  well-settled  principles 
that  govern  the  law  of  bailment  are  applied  to  the 
admitted  facts,  it  becomes  tolerably  clear  what  our 
decision  should  be.  The  facts  show  that  this  was  a 
bfulment  for  mutual  considerations,  and  it  is  per- 
fectly well  settled  law  what  are  the  obligations  of  the 
bsilee  under  such  circumstances.  First,  a  bsdlee  must 
ti^ce  reasonable  care— thai  is,  ordinary  care,  not  extra- 
ordinary care — of  the  thing  bailed.  It  is  clear  that 
the  defendant's  coachman,  without  his  master's  order, 
took  out  the  cart  purely  and  solely  for  his'  own  use 
and  for  a  frolic  of  his  own,  with  the  result  that  the 
cart  was  seriously  diunaged  in  a  collision  which  was 
brought  about  by  the  coachman's  negligence  between 
the  dog-cart  and  a  tramcar.  Under  these  droum- 
stances  the  dog-cart  was  returned  to  the  plaintiff  in 
a  damaged  condition,  and  as  Mr.  Collins  declined  to 
be  answerable  and  to  make  good  the  damage,  the 
coachbuilder  brought  this  action.  The  county  court 
judge  hdd  in  favour  of  the  defendant.  The  plaintiff 
appealed  to  the  Divisional  Court,  who  re?er8ed  the 
decision  of  the  county  court  judse  on  the  ground  that 
the  decision  in  Coup^  Co.  v.  Maddick  wap  an  authority 
directly  in  point,  and  therefore  binding  on  the  court. 
Before  us  it  has  been  argued  for  the  plaintiff  that  the 
acts  of  Ibe  servant  of  a  bailee  were  the  acts  of  the 
bailee,  his  msster,  who  was  therefore  liable  for  the 
consequences  of  those  acts.  For  the  defendant  it  was 
contended,  that  as  bailee  he  was  not  liable  to  make 
good  injury  to  the  thing  bailed  if  the  injpry  or 
damage  was  caused  by  the  act  of  a  person  not  his 
servant,  and  that  the  coachman  here  when  acting 
oataide  the  scope  of  his  employment  was  for  the  time 
being  not  a  servant  of  the  defendant.  It  was  admitted 
that  if  a  burglar  broke  into  the  coachhouse  of  the 
bailee  and  stole  the  dog-cart,  thnre  being  no  evidence 
of  the  bailee  having  been  guilty  of  negligence  in 
leaving  the  door  of  the  coachhouse  open  or  otherwise, 
no  liabUity  would  be  j^laced  on  the  bailee.  The 
reason  why  the  bailee  in  that  case  would  not  be 
liable  is  that  the  act  of  the  burglar  was  not  his  act. 
In  the  present  case  it  was  not  a  burglar  who  took  the 
cart,  but  tihe  result  was  the  same,  as  the  act  was 
done  by  a  person  for  the  acts  of  whom  the  master  was 
not  at  the  time  reqKvnnble.    Theact  of  the  coachman 


was  an  act  done  outside  the  master's  control  It  was 
not  an  act  done  under  the  mandate  of  the  master. 
The  servant  had  done  that  which  broke  his  connection 
with  his  master,  and  the  master  was  not  liable  for 
that  act  which  was  done  outside  the  scope  of  the 
servant's  employment  and  without  the  master's  order. 
On  these  nn^ngs  there  was  no  breach  of  the 
defendant's  duty  as  bailee  of  the  dog-oart,  and  he  is, 
in  my  opinion,  entitled  to  judgment. 

With  regard  to  the  decision  of  the  Divisional  Court 
that  they  were  bound  by  the  decision  in  Coupe  Oo.  v. 
Maddick,  I  desire  to  express  no  opinion  as  to  whether 
that  case  was  or  was  not  well  decided.  I  leave  that 
question  o^n,  because  in  my  judgment  that  case  is 
olesrly  distmgnishable  from  the  one  we  are  now  con- 
sidering. In  the  CoupS  Co.*$  case  the  aot  was  done 
by  the  servant  admittedly  within  the  scope  of  his 
employment.  He  had  received  orders  from  his 
master  to  drive  a  horse  to  a  certain  place,  and  it  was 
held  that  the  master  was  liable  for  the  act  of  his 
servant  while  so  driving  the  horse,  although  not 
driving  by  the  proper  route  to  the  place  to  which  he 
should  have  gone.  But  in  so  far  as  he  was  driving 
the  horse  he  was  acting  on  the  mandate  of  his  master, 
which  is  the  essential  circumstance  which  is  entirely 
missing  in  the  present  case.  I  am  not  so  sure 
whether  the  distinction  I  have  drawn  between  the 
two  cases  is  a  sound  distinction  in  law,  but  as  I  have 
said,  I  have  not  now  to  determine  whether  or  not  the 
decision  of  Cave  and  Charles,  JJ.,  in  ttie  GoupS  Co.*$ 
case  is  one  that,  had  it  come  before  us,  we  should  have 
affirmed,  but  it  is  certainly  a  sound  distinction  on  the 
facts,  and  it  is  a  distinotiou  that,  in  my  opinion,  goes 
to  the  root  of  the  decision  in  this  case. 

Therefore  I .  am  unable  to  agree  with  the  decision 
of  the  Divisional  Court,  and  consequently  this  appeal 
must  be  allowed. 

BoMEB,  L.J. — I  entirely  agree,  and  were  it  not 
that  the  case  is  one  of  some  interest  from  a  legal 
point.  I  should  not  desire  to  add  anything  to  what 
has  already  been  said  by  the  Master  of  ue  Bolls. 
Here  on  liie  facts  it  was  admitted  that  no  special 
contract  was  made  with  regard  to  the  obligation  of 
the  defendant  in  respect  of  ttie  dog-car^,  and  therefore 
the  question  which  we  have  to  decide  is  what  were 
the  obligations  which  are  to  be  implied  in  the 
droumstances  of  the  case.  In  my  opinion  there  is  no 
implied  contract  by  the  defendant  to  insure  the 
chattels  bailed.  The  case  is  one  of  ordinary  bailment 
for  mutual  benefit  simply,  and  the  duty  of  the 
defendant  in  that  case  is  well  settled.  The  bailee  is 
bound  to  take  reasonable  care  of  the  chattel  bailed, 
but  he  is  not  liable  for  loss  of  or  injury  to  the  chattel 
bailed,  unless  such  loss  is  caused  by  his  negUffence  or 
by  the  negligence  of  his  servants  acting  ^r  him. 
Here  the  county  court  judge  found  that  the  cart  was 
injured  through  the  negligence  of  the  defendant's 
servant,  but  at  a  time  when  the  servant  was  not 
acting  as  the  defendant's  servant.  Therefore  his 
wrongful  act  was  not  one  that  made  his  master  liable. 
The  ctefendant  himself  had  not  failed  in  his  duly  as 
bailee  of  the  cart,  and  therefore  the  plaintiff  cannot 
succeed  in  getting  damM;es  from  him  in  an  action 
based  on  a  contracc  of  baiHnent. 

With  regard  to  what  has  been  said  as  to  the 
decision  in  the  Coup^  Co.* 8  com,  in  my  opinion  that 
decision  can  only  be  supported  by  taking  the  view  on 
the  facts  that  the  servant  was  acting  within  the  scope 
of  his  employment.  If  and  so  far  as  that  case 
determines  that  a  bailee  is  liable  for  the  acts  of  his 
servant  in  relation  to  the  thing  bailed  when  acting 
outside  the  scope  of  his  employment,  I  must  say  that, 
speaking  for  myself,  I  do  not  think  that  deoisi(m 
coidd  l^  supported;  but,  as  the  Master  of  the  Bolls 
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hat  pciixited  out,  W9  Are  not  called  upaii    to  deoid« 
t^at  point  sow* 

Mateeew,  L«Ji— I  am  of  the  lame  opimoQ*  Oa 
the  facta  fotind  ttLi^  aervant  here  was  gaiitf  of  an  act 
of  c  ID  version.  Tho  parties  to  the  contract  of 
hailcufitit  did  not  csg^d template  th^t  th^re  would  be 
an  act  of  couvertsiou,  whether  by  a  buri^W  oir  b^ 
anyone  elae.  It  follows,  therefoTH*  that  the  defendant 
it  not  liable  for  the  oonvertion  by  hta  nervant,  there 
being  no  evid^^nce  here  of  any  hrf^aoh  of  duty  on  the 
defendant's  pajt  to  take  rettoiiable  care  of  the  curt  to 
lou^  an  it  remained  in  his  keepiogi 

Appeal  allowtil  with  cmU, 

Solioitora  for  the  defendant^  E^  A.  FtiUftf  for 
Dickinsojij  Miiieff  if  DickinaoUj  Newoastle-opon- 
Tjna 

Sell  ait  ort  for  the  plaintiff,  Cree  <£'  Son,  for  Ewjh 
Burnt t  Ifl'ewcsaetle-npon-Tyne. 


AppeftL  ^ 

(CoUini,   M,Km    and  Mathew  and  '  ifan.  13. 

Cozens -Hard  y,  L.J  J.)  ] 

NHAQLii  V,  Nixon* a  NAvioixioir  Co.  {Lxmited}. 
Edwaeds  v.  Quest,  Keen«  &  Nettlepolds 
(Limited),  («.) 

Ma^Ur  and  aervant — Emptoi/€r$*  UtihiUiy — Accident — 
Compensation — M«dicai  examinatwu  of  workmam — 
BefuBal  to  suhmii  to  ^^BmTniiuUiofi  hi/  medical  referee ^ 
Stay  tif  proc^^AiTigg — Worhmeti'a  Oompejisation  Act, 
18&7  {60  t£  61  Vict.  c.  a?},  Schtdiih  /.  (11), 

Whfire  a  workman  recmvin^  week/t/  putfrnenta  unthr 
the  Wtirkmeni  Compeniati'*n  Act,  1897,  kas^  on  being 
required  fry  hta  emploi/^^  iubmitted  him§el/  to  ex^mina- 
irW  hi/  a  medical  man  provided  and  paid  by  tht 
tmphyer,  in  accm'dance  with  danae  11  of  the  fird 
achedule  to  the  Aetj  it  ta  optional  with  the  workman 
whether  he  ahould  euhmit  himatlf  to  farther  examination 
htf  one  of  the  Tnedical  rffereea  appointed  under  the  Act. 
Hia  Tffaaal  to  aubmit  himaelf  tu  atich  farther  ^^mina- 
tion  k  niigroandforataifiHgproceedit^fj$  in  an  arbitrattmi 
commenced  by  him  under  tne  Ad, 

Appeals  from  deciaioQs  tmder  the  Workmen's 
Compensation  Act,  1897. 

The  first  appeal  was  from  an  order  of  the  judge  of 
the  Merthyr  Tydvil  County  Court  staying  CBrtain 
prooeedings  whioh  had  been  comm^nc^d  under  the 
Aot. 

The  applicant  far  compentalion  was  a  workman 
employed  by  the  respondent  company  at  their  colliery, 
who  wai  accidentally  injured  by  a  fall  of  coal  in  tbo 
course  of  his  employment*  The  acdd*'nt  happened 
on  the  19th  of  March,  1903,  and  notioe  of  the  accident 
was  lerred  on  the  employers  in  due  course.  Without 
anypTooeediniiS  for  arbitration  being  taken  nnder  the 
Act,  and  withont  any  memoraudum  of  agreement 
being  filed,  the  employers  made  weekly  pay  meats  of 
compensation  to  the  workman  for  six:  weeks,  at  the 
end  of  which  time  they  required  him  to  submit  hiin- 
lalf  to  medical  examination. 

On  the  lit  of  May  the  workman  submitted  him- 
self for  examination  by  Dr*  Downiug^  a  medical 
prictitioner  provided  and  paid  by  the  employera,  in 
pioriinance  of  clause  1 1  of  the  first  soh^dule  to  the 
Work2nen*s  Compensation  Act. 

On  the  7th  of  Mar  the  em  plovers  wrote  to  the 
workman  infonniDg  him  that  Dr,  Dawning  reported 

(a.)  Eeported  by  F.  0.  Rucker,  Esq.,  Barrbter- 
at-Law^ 


that  be  was  now  quite  recovered  and  abU  to  re«ttme 
work,  and  oncloting  Dr*  Downing*i  cer^cate.  At 
the  same  time  they  ga?e  him  notice  that,  if  he  was 
dissatisfied  with  the  o^rtificate,  he  mighty  under 
olause  U  of  the  first  tuhednle  to  the  Act,  submit  him- 
self  for  examin-ition  to  one  of  the  medical  pr^ictiti oners 
appointed  by  the  Secretary  of  8tate  for  the  purpoMfl 
of  the  Act  I  and  that«  if  he  failed  to  do  so,  the 
weekly  payment!  would  ba  tuspended. 

The  workman  refused  to  tubmtt  himself  for 
examination  by  one  of  the  medical  practitioneri 
ap  pain  ted  by  tbe  Secretary  of  Btate,  and  thereupon 
the  employers  dUoontiaaed  the  weekly  payments  aa 
from  the  1st  of  May, 

On  the  11th  of  Jnly  the  workman  oommenoed 
proceedings  nnder  the  Aet  by  filing  a  request  for 
arbitration  as  to  the  amount  of  compensation  payable 
to  him* 

The  respondents  thereupon  gave  the  applicant  notice 
of  motion  to  ttay  proceedings,  on  the  ground  that, 
by  clause  11  of  the  firtt  schedule  to  the  Act  his 
right  to  receive  any  weekly  naym^nt  was  inspended 
until  he  had  been  examined  by  on^  of  th%  medical 
referees. 

Olause  11  is  as  follows  :  '*  Any  worktnan  receifing 
weekly  payments  under  this  Act  shall,  if  so  requind 
by  the  employ er,  or  by  any  person  by  whom^  the 
employer  is  entitled  under  this  Act  to  be  indemfiified, 
from  time  to  time  submit  himS'*!!  for  examiaatiori  by  a 
duly  qnalified  medical  practitioner  provided  and  pail 
by  the  employer  or  su^jh  other  pemnn ;  but  if  tne 
workman  objects  to  an  eximiuatioa  by  that  iXMdiisal 
practitioner,  or  ts  diasatiafied  by  the  certifioate  of  enoh 
practitioner  upon  his  oonditim  when  commuaioated  to 
him,  be  may  submit  himself  for  examination  to  one 
of  the  medical  practitioii**rs  appointed  for  the 
purposes  of  tiiis  Act,  as  mentioaed  ia  the  seond 
icbedule  to  this  Aet,  and  the  certifioate  of  that 
medical  pr*ctitioner  as  to  the  condition  of  the  workman 
at  the  time  of  tde  examination  shall  be  given  to  tha 
employer  and  workmaJP,  and  shall  be  eonelutive 
evidence  of  that  condition.  If  the  workman  refittei 
to  submit  himself  to  such  examination,  or  in  any  way 
obstructs  the  same,  bis  right  to  such  weekly  pay* 
menti  thali  be  nu^pended  nntil  such  examination  has 
laken  place.** 

The  respon^ients  purtKxrted  to  give  their  notioe  of 
motion  under  rule  60  ( 1 )  of  the  Workmen's  Gompan* 
sation  Eules,  181^8,  which  is  as  follows :  ''  In  any  cats 
in  which  an  arbitration  is  proca^diag,  or  an  award 
hai  b(en  made  or  a  memorandam  recoiled  or  a  oerlifi- 
oate  i^Lven,  and  the  employer  or  any  person  by  whom 
the  employer  le  entitled  to  be  indi}mni£<Ml  all««gei 
that  the  workman  who  claims  or  has  been  awarded 
comp^niation  r«^fut«s  to  submit  himself  for  exami- 
nation in  accord  an  ce  with  parai^sph  3  or  paragraph 
11  of  the  first  schedule  to  the  Act,  or  obstructs  «ich 
extimioatioD,  snch  employer  or  other  person  may 
apply  to  the  judge  or  arbitrator  to  stay  proceeding 
in  tbe  arbitration  or  to  suapeud  the  weekly  payment 
awarded  until  such  examication  has  tsken  plaue/' 

Tne  county  court  jad^e,  following  the  ca«a  tvi 
Davidion  v.  Summer  let  and  Moasend  Iron  and  Stftl  Co* 
{Limited),  40  Scottish  Law  Reporter  76i,  waa  of 
opinion  that  the  applicant's  right  to  compenaation 
was  suspf^nded  so  loti<  as  he  declined  to  submit  him* 
self  to  oGdcial  examination.  He  acoordingly  granted 
a  stay  of  proceedings. 

The  applicant  appealed. 

S,  1\  Emm,  K,a,  Mya  Wiliiama,  mud'Sankey,  lor 
the  applicant. — According  to  the  true  oonstriiotion  of 
clause  U  of  the  first  schedule  to  the  Workmen*!  Com- 
pensation Act,  a  workman  recdring  weekly  paymeolt 
if  bound,  if  requited  by  the  employer,  to  tubnul  him* 
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adf  to  be  examined  by  a  doctor  paid  by  the  employer, 
or,  if  he  objects  to  that,  then  to  be  examined  by  one 
of  the  medical  referees.  But  when  he  has  been 
examined  by  a  doctor,  paid  by  the  employer,  he  is  not 
boond  to  be  further  examined  by  a  medical  referee. 
Bxamination  by  a  medical  referee  is  a  matter  whidi 
is  entirely  at  the  option  of  the  workman.  The  words 
at  the  end  of  the  dauie,  "  if  the  workman  refuses  to 
submit  himself  to  sueh  examination,"  do  not  refer  to 
examination  by  a  medical  referee,  but  mean  a  refusal 
by  the  workman  to  submit  himself  to  any  examina- 
tion under  the  clause.  The  Act  itself  and  the  Work- 
men's Oompensation  Bulei,  1898,  show  an  intention 
to  draw  a  distinction  between  a  compulsory  exami- 
nation and  a  voluntary  examination.  In  tiie  case  of 
a  compulsory  examination  the  fees  and  ottier 
expeoaes  are  paid  by  the  employer,  in  the  case  of  a 
voluntary  examination  the  expenses,  other  than  fees 
paid  by  the  Treasury,  are  primarily  payable  by  the 
workman  himself :  see  clauses  3  and  11  of  the  first 
schedule,  clause  13  of  the  secoad  schedule,  and  rules 
25  and  33  (4)  and  (5);  see  also  the  rules  as  to 
medical  referees.  The  case  of  Niddrie  and  Benhar 
Coal  Co.  {Limited)  ▼.  McKay,  40  Soottish  Law 
Beporter  798,  is  in  the  applicant's  favour ;  as  is  alto 
the  dissenting  judgment  of  Lord  Toung  in  Davidson 
V.  Summerlee  and  Mo$send  Iron  and  Steel  Co.  (Limited), 
The  county  court  judge  was  wrong  in  ordering  a 
stay  of  proceedings. 

HcUdane,  K.O.,  Buegg,  K,C.f  and  A.  Parsons,  for 
the  employers. — The  natural  construction  of  clause  11 
is  to  make  the  words  **  such  examination  "  refer  to 
the  examination  last  before  mentioned,  viz.,  exam- 
ination by  a  medical  referee.  The  county  court 
judge  was  ri^ht  in  adopting  the  language  used  by 
the  Lord  Justice  Olerk  in  Davidson  v.  Summerlee  and 
Mossend  Iron  and  Steel  Co,  (Limited), 

The  second  appeal  was  from  an  order  of  the 
judge  of  the  Poutypool  County  Court.  The  facts 
were  similar  to  the  facts  of  the  first  case,  but  the 
county  court  judge  refused  to  stay  proceedings. 

The  employers  appealed. 

Haldane,  K.Cf  Buegg,  K,C,,andiA,  Parsons,  for  the 
employers. 

AsguUh,  E^C,  and  Sankey,  for  the  applicant. 

CoLLiKB,  M.B. — The  question  we  have  to  determine 
liee  in  a  smaU  oompass  and  can  be  dealt  with  by  a 
diort  judgment.  A  workman  was  accidentally 
injured  in  the  course  of  his  employment.  By  mutual 
agreement  the  employers  paid  him  a  weekly  sum  as 
compensation,  and  the  payment  of  this  weekly  sum 
continued  for  some  time.  The  employers  then, 
believing  that  the  workman  had  recovered,  required 
him  to  submit  himself  to  medical  examination  by  a 
medical  man  appointed  by  them,  in  accordance  with 
dause  11  of  the  first  schedule  to  the  Workmen's 
Compensation  Act,  1897.  He  did  this,  and  the 
medical  man  made  a  report  to  the  employers  that  the 
workman  was  practicaUy  well.  The  employers  gave 
the  workman  notice  of  the  effect  of  the  report,  and 
discontinued  the  weekly  payments.  The  workman 
then  instituted  proceedings  to  have  compensation 
assessed  by  arbitntion  uuder  the  Act,  and  thereupon 
the  employers  moved  in  the  county  court,  under  rule 
60  of  the  Workmen's  Compensation  Bules,  1898,  for 
a  stay  of  proceedings  in  the  arbitration  until  the 
workman  had  submitted  himself  to  examination  by 
one  of  the  medical  referees  appointed  under  the  Act. 
The  question  is  whether  it  is  a  condition  precedent  to 
the  right  of  the  workman  to  have  compensation 
assessed  under  the  Act  that  he  should  submit  himself 
to  examination  not  only  by  a  medical  man  paid  by 


and  acting  on  b  'half  of  the  employers,  but  also  by 
one  of  the  official  medical  referees. 

This  question  turns  on  the  construction  of  clause  11 
of  the  first  schedule.  I  will,  in  the  first  place,  refer 
to  danse  3,  which  is  as  follows :  '*  Where  a  workman 
has  given  notice  of  an  accident,  he  shall,  if  so  required 
by  the  employer,  submit  himself  for  examination  by  a 
duly  qualified  medical  practitioner  provided  and  paid 
by  the  employer,  and  if  he  refuses  to  submit  hixnself 
to  such  examination,  or  in  any  way  obstructs  the 
same,  his  right  to  compensation  and  any  proceeding 
under  this  Act  in  relation  to  compensation  shall  be 
suspf'nded  until  such  examination  tatres  place."  That 
clause  refers  to  the  case  where  an  injured  workman 
has  not  yet  received  any  weekly  payment  of  compen- 
sation. Then  we  come  to  clause  11,  which  presupposes 
that  the  workman  is  in  receipt  of  weekly  payments, 
it  may  be  by  mere  agreement,  or  in  pursuance  of  a 
filed  memorandum,  or  under  an  award.  It  provides 
asfoUows:  "  Any  workman  receiving  weekly  pay- 
ments under  this  Act  shall,  if  S3  required  by  the 
employer  .  .  • '  from  time  to  time  submit  himself 
for  examination  by  a  duly  qualified  medical  practi- 
tioner provided  and  paid  by  the  employer."  That  is 
a  compulsory  enactment.  As  it  stands,  it  imposes  an 
obligation  on  the  workman,  if  so  required,  to  submit 
himself  to  examination  by  a  medical  man  acting  for 
tihe  employer.  But  then  comes  a  qualification  to  that 
obligation.  The  clause  proceeds  :  **  Bat  if  the  work- 
man objects  to  an  examiaation  by  that  medical 
practitioner,  or  is  dissatisfied  by  the  certificate  of  such 
practitioner  upon  his  condition  when  communicated 
to  him,  he  may  submit  himself  for  examination  to  one 
of  the  medical  practitioners  appointed  for  the  purposes 
of  this  Act,  .  •  •  and  the  certificate  of  that 
medical  practitioner  as  to  the  condition  of  the  work- 
man shall  be  given  to  the  employer  and  workman, 
and  shall  be  conclusive  evidence  of  that  condition." 
Then  we  come  to  what  I  may  call  the  sanction  of  the 
enactment :  ''  If  the  workman  refuses  to  submit  him- 
self to  such  examination,  or  in  any  way  obstructs  the 
same,  his  right  to  such  weekly  payments  shall  be 
suspended  until  such  examination  has  taken  place." 

It  was  contended  on  the  part  of  the  employers 
before  the  county  court  judge  that  the  words  "  such 
examioation  "  ought  to  be  referred  to  the  last  ante- 
cedent examination— viz.,  that  by  the  offioial  medical 
referee — and  that,  therefore,  if  the  workman  after 
being  examined  by  the  employer's  medical  man 
refused  to  submit  himself  to  be  examined  by  the 
medical  referee,  then  what  I  have  called  the  sanction 
took  effect  and  the  workman's  right  to  receive  any 
weekly  payment  was  suspended.  The  county  court 
judge  adopted  that  view,  and  it  is  now  chulenged 
by  the  applicant.  In  my  opinion  the  applicant  is 
clearly  right,  and  there  does  not  seem  to  me  to  be 
any  real  Sifficulty  in  the  question.  The  sanction  of 
the  enactment  seems  to  be  addressed  to  a  person  who 
has  refused  something  which  somebody  else  had  a 
right  to  demand  of  hmi.  The  only  right  referred  to 
in  the  clause  which  anyone  is  entitied  to  insist  on  as 
against  the  workman  is  the  right  to  require  him  to 
submit  himself  for  examination  by  a  medical  man 
provided  and  paid  for  by  the  employer.  Babmission 
to  such  an  examination  is  the  obligation  to  which  the 
sanction  applies.  But  then  a  locus  pcenitejiiice  is  offered 
to  the  workman,  an  alternative  is  substituted  for  the 
sanction.  If  he  does  not  like  to  be  exaoiined  by  the 
employer's  medical  man,  or  if  after  being  examined 
by  him  he  does  not  like  his  report,  he  is 
given  this  locus  pcenitenttce,  he  may  go  and  be 
examined  by  one  of  the  medical  referees ;  but,  if  he 
chooses  to  do  this,  then  the  decision  of  the  medical 
referee  is  to  be  binding  on  both  parties.  The  effect  of 
i^that  is,  that  if  the  workman  adopts  the  alterna- 
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tiTd  ooune  initaiid  of  siibttiittiDg  himself  to  be 
exttmmed  by  the  employer's  medical  man,  he  iitkm 
the  fiik  of  getting:  a  report  which  will  be  binding 
upon  bim  ;  but  it  i»  not  compnJaory  on  him  to  adopt 
that  alternative  oourae.  In  tbe  present  oaae  the 
workman  chose  to  inbrnit  hi  ma  elf  to  be  ejiamined  by 
his  emplojer'i  medical  man.  In  my  opinion » to  hold 
that  an  examination  by  a  medical  referee  is  an 
examination  the  refuBal  of  which  would  let  in  the 
penalty  of  having  all  wf^akly  payments  luvpended,  on 
the  ground  that  ^^suohf*'  being  a  relative  word,  must 
refer  to  the  lait  antecedent,  would  be  to  pay  attention 
to  a  technical  rule  of  const  me  tion  rather  than  give 
the  enactment  ita  natural  mBaning,  But  it  is  not  at 
aU  neaeasary  to  do  tbii.  The  rule  that  a  relative 
word  reff^ri)  to  the  la^t  antecedent  is  only  a  guide  to 
conttnictiont  and  it  ts  not  true  to  say  that  a  relative 
word  need  always  be  referred  to  the  last  antecedent. 
In  the  construction  of  t bis  olauie  * '  such  examination  * ' 
must  refer  to  an  examinatioQ  which  some  one  had  a 
right  to  call  on  the  workman  to  undergo ^  and  there- 
fore it  doei  not  refer  to  an  examination  by  a  medical 
referee.  In  my  opinion  that  is  suffioient  to  dedde 
these  caa^s*  Other  parts  of  the  Act  and  various  ralei 
of  the  Workmen's  Compensation  Bulea  have  been 
referred  to^  and  properly  referred  to»  for  the  purpose  of 
supporting  the  view  which  I  hold  to  be  the  right  iriew  j 
but  I  do  not  think  it  neces<iaty  ti  go  into  them.  The 
question  has  been  dealt  with  in  two  Scotch  cases*  I 
agr^ie  with  the  dissenting  judgment  of  Lord  Young 
in  DavidBon  v»  Summerlee  and  Moii^nd  Iron  and  Sieei 
Cot  {LimiUd)^  and  with  the  judir^uentof  Lord  M'Lareti 
in  Niddrit  and  BenJmr  Coal  Co.  {Limited)  v.  MtKai/, 
The  first  appeal  must  be  allowed,  and  the  second 
appeal  dismissed. 

Mathew  and  Oozkihs-IIakdy ,  LJJ.^  concurred* 

Fir  it  appeal  allowed  ;  second  appea^l  diimiued* 

Solicitors  for  the  applicant  in  the  firet  case,  Midddl 
(fc  Go.f  for  Walter  Morffan^  Bru<^,  d'  Xkholas,  Ponty* 
pridd. 

Solidtors  for  the  applicant  in  the  second  oaiei 
Metcalfe  A^  Sharpen  for  T.  S.  Edwardi,  Newport,  Mon. 

Solicitor  for  the  employers  in  both  eases »  H.  P. 
Bec/ier,  for  Simons  &  Fowdlf  Pontypridd* 


Appeal*  I 

{Collins,  M.R.,  and  Mathew  and  5  Deo.  16. 

Coxens-Hardy,  LJJ,)  ? 

McOABE     t'.  JTOFLINQ  AND  FaLMBE'S     TbAVKLLIKG 

Oeadle  (Limited)*  {a.) 

Maaier  and  servant  ^Empl^ttjerst  liahilUy— Accident— 
Compenmtion—  Undertaker— S ah  -  contract&r—Mn^ir 
of  buildingi—8tib-€on9raci  for  auppty  of  scaffolding-^ 
Ifidemniti/— Workmen* a  Oompenaaiion  Adj  1897  (60 
(£r  61  Via.  c.  37),  i.  4. 

J,,  having  contrat^ed  to  paint  iht  oui&idt  of  a  building 
mare  than  thirtt/  feet  in  height,  entered  into  a  mb-contract 
loith  Ft  wkerebg  P.  undertook  tht  supply,  fixing,  and 
nubsftiuefit  femovat  of  certain  cradles  to  be  used  as 
staff oldi Jig  in  the  work  of  painting*  A  workman  in  the 
employment  of  P.  tva4  accidentally  killed  while  engaged 
in  tht  work  of  removing  the  cradka.  The  dependants  f^f 
the  deceased  workman  took  procerdin^s  andrr  the  Wwk- 
mm^s  Cmnpeni<Uitm  Ad,  ltJ97^  against  both  J.  and  P< 

Held  J  thai  the  applimnta  were  entitled  to  an  award  of 
compemtition  againat  /*,  and  that  J.  was  entitled  to  he 
indemnified  by  P. 

(dO  Beporttd  by  P.  G.  EiJOE^B,  E^q,,  Barrister- 
at-Law. 


Appeal  from  an  award  of  Judge  Lumley  Smith, 
K*0.,  of  the  City  of  London  Court,  in  an  arbitratiou 
under  the  Work  moo*  s  Compensation  Act,  1S9T. 

The  applicftuts  for  compensation  were  the  depend- 
ants of  Andrew  MoCabe,  a  workm^m  who  met  with 
his  death  through  an  accident  ariiing  out  ot  and  in 
the  courBe  of  hie  employment* 

The  respondent  Jopling,  who  was  a  baOder,  ent«r«d 
into  a  contraot  to  paint  the  ontside  of  two  houiei, 
which  weire  more  than  thirty  feet  in  height,  for  £151, 
and  for  the  purpose  of  carrying  out  the  contract  he 
entered  into  a  sub-contract  with  the  other  respondents, 
Paliner^s  Travelling  Cradle  (Limited)  (h«r^oa(t«t 
called  PaUner**  Oo*),  f^r  the  sap  ply,  fixing, 
and  Bubsequ«nt  removal  of  four  travelling  cradles  for 
the  sum  of  £23* 

The  foUowmg  is  a  dejcription  of  the  cradles  and  of 
the  xuanner  in  which  they  were  fixed :  On  the  ro&fi 
of  the  houset  were  iixed  timber  struoturei  oonsistmg 
of  jibs  aft*  long  lathed  with  a  led^  22ft.  long, 
and  fastened  with  wire  ropea  to  the  b Siding  andilio 
to  weights  of  56 lb.  Between  the  jibs  wat  fixed  ft 
horizontal  wire  rope ;  from  this  wire  rope  the  (s^idlfeti 
which  were  about  6it*  long  and  big  enough  to  hold 
two  men,  were  suspended.  The  oradlee  could  b* 
moved  laterally  by  means  of  guy-ropes  and  vertidUy 
by  pulleys  and  other  ropes  by  tne  painters  using  tile 
oradlei. 

The  cradles  were  fixed  and  rcmof^ed  by  men  in  the 
employment  of  Palmer's  Co*  The  actual  work 
of  painting  was  done  by  men  in  the  employment  of 
Jopliog.  The  painting  work  had  been  compLet«d 
about  a  month  before  the  cradles  were  femnfid. 
HcCabe  was  in  the  employ  of  Palmer*  s  Oo*  and 
took  part  in  tbe  work  of  remo^ng  the  cradles. 
While  engaged  in  lowenog  one  of  tbem  tona  the 
roof  to  the  street  below  for  the  purpose  of  ramovin^ 
it  be  fell  to  tbe  ground  and  was  killed.  At  the  tinw 
of  the  accident  there  were  five  men  engaged  in  remov- 
ing the  structures,  ropes,  and  cradles* 

The  applicants  took  proceedings  under  the  Woffk* 
men's  Cowipeusation  Act  against  both  Jopltng  aad 
Palmer's  &*  The  judge  of  the  City  of  Lomdoe 
Court  found  that  Uie  bonsei  were  being  rerpaii«d  by 
means  of  a  scaffolding,  that  the  removal  of  the 
Bcaffoldiog  waa  a  substantial  part  of  the  procMs  oi 
repairing  tbem,  that  this  part  had  been  undertakBii 
by  Palmer's  Co.,  and  that  they  were  *'imdir- 
takers  '*  within  the  meaning  of  the  Act.  He  mide 
an  award  of  compensation  ugamat  Jopling  as  under* 
taker  under  section  4  of  the  Workmen's  Coaopaaift* 
tion  Act,  and  b^ld  that  Jopling  was  entitled  to  be 
indemnified  by  Palmer't  Co*  under  the  provijo  to 
that  seotioQ. 

PalmerU  Co.  appealed. 

8*  r*  Evans  and  Minton'Smkotimt  for  Pilioir'i 
(3o, — Jopling  is  not  entitled  to  be  indemnified  bj 
the  compfuy*  The  undertaking  was  the  paintiof 
of  a  building,  which,  no  doubt,  is  a  work  of  "  r^p«i" 
within  the  meaning  of  section  7  of  the  Act  The 
undertaker  of  that  work,  within  the  meaning  of  tkaX 
section,  was  Jopling-  The  company  sub-contr«cted  (c 
supply  cradles  for  the  work  of  painting.  Bat  a  tah- 
contractor  i^  only  liable  to  indemnify  the  undertaker 
under  section  4  of  the  Act  if  the  anb-oontra^or 
would  liimself  have  been  liable  mpart  ttom  tllft 
section- -that  is  to  say,  if  he  has  undeittbsn  a 
substantial  part  of  the  repair :  Cooper  and  Crane  v. 
Wright,  51  W,  R.  12,  [1902]  A,  C*  302,  Supplying 
cradles  for  painting  a  bouse  is  not  per^rming  pafio' 
the  work  of  painting:  see  Percivai  v.  Garner »  [1900] 
2  Q.  B*  406*  Palmer's  Co*  did  not  imdeft*ke  or 
carry  out  any  part  of  the  painting  of  thaae  hooKii* 
At  any  rate  they  did  not  undertake  or  oarry  ont  ft 
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substantial  part  of  it.  In  Frid  v.  FenUm,  16  Times 
L.  B.  267,  it  was  held  that  the  oonstruotion  of  a 
bailding  within  the  meaning  of  section  7  was  not 
oompleted  nntil  the  soaffoldmg  had  been  removed. 
Bnt  there  the  same  person  who  did  the  work  of 
coostmotion  erected  and  removed  the  scaffolding. 

They  also  dted  Wagitaffy.  Perk$.  51  W.  K.  210; 
and  Ma8<m  ▼.  A.  R.  Dean  (Limited),  48  W.  E,  353, 
[19001  1  Q.  B.  770. 

^MW»  ^'O.,  and  Douglas  M.  Hogg,  for  Jopling. 
—The  work  done  by  Palmer's  Co  — viz.,  the 
supply  and  erection  and  subseqnent  removal  of  the 
cradles,  was  a  part,  and  a  substantial  part,  of  the 
work  of  painting  the  houses.  The  cradles  constituted 
the  scaffolding  which  brought  the  case  within  the 
Act.  If  Jopling  himself  had  put  up  a  scaffolding 
and  removed  it,  it  is  clear  that  the  removal  of  it 
would  have  been  part  of  the  work  of  repair :  Frid  v. 
Fentan.  The  fact  that  this  «as  done  by  a  sub-con- 
tractor cannot  make  any  difference.  The  judge  has 
found  that  tibis  work  was  a  substantial  part  of  the 
work  of  repair,  and  there  is  ample  evidence  to  support 
that  finding. 

Shuirt  Betfon,  for  the  applicants. 

CoLLors,  ILB.— It  cannot  be  disputed  since  the 
decision  in  Gooper  and  Crane  v.  Wright  that  a  sub- 
contractor may  be  an  "undertaker"  within  the 
meaning  of  the  Workmen's  Oompensation  Act,  1897. 
If  a  sub-contractor  is  an  undertaker,  and  the  con- 
tractor who  originally  undertook  the  work  is  com- 
pelled to  pay  oompensation  under  the  Act  to  a 
workman  in  tiie  employment  of  the  sub-contractor, 
it  is  dear  that  under  section  4  the  contractor  has  a 
light  of  indemnity  over  against  the  sub-contractor. 
It  was  contended  that,  having  regard  to  the  nature 
of  the  particular  work  which  Palmer's  Co.  con- 
tracted to  do,  they  were  not  undertakers.  The 
work  which  Jopling  contracted  to  do  was  the 
painting  of  two  houses.  This  court  has  decided  that 
the  painting  of  a  building  comes  within  the  word 
••  repair"  in  section  7  of  the  Act :  Dredge  v.  Conway, 
Jones,  &  Co.,  49  W.  B.  518,  [1901]  2  K.  B.  42.  Sub- 
section 2  of  section  7  defines  undertakers  as  meaning 
in  the  case  ol  a  building  *<  the  persons  nndertaldng 
the  construction,  repair,  or  demolition."  Jopling 
therefore  was  an  undertaker,  and  for  the  purpose  of 
carrying  out  the  work  of  repair  he  made  a  con- 
tract with  Palmer's  Co.,  whereby  the  latter  for  £23 
undertook  to  provide,  fix,  and  remove  cradles  to  be 
used  in  the  work  of  painting.  The  cradles  were  hung 
from  the  roof  by  means  of  poles  fixe€  to  the  roof,  and 
they  could  be  moved  laterally,  and  could  be  lowered 
and  raised  by  means  of  ropes  and  pulleys.  They 
were  a  substantial  structure,  and  were  a  '*  scaffold- 
ing" within  the  Act.  The  painting  work  having 
been  finished,  the  cradles  remained  where  they 
were  for  some  time.  Then  Palmer's  Co.,  in  accord- 
ance with  their  sub-contract,  proceeded  to  remove 
them,  and  in  the  process  of  removing  them  the 
deceased  man  was  killed. 

The  argument  on  the  part  on  Palmer's  Co.  was 
that  the  process  of  removing  the  cradles  and  poles 
was  no  part  of  the  process  of  repairing— that  is  to 
■ay,  the  process  of  painting— the  houses,  and  that 
therefore  Palmer's  Co.  were  not  '*  undertakers " 
within  the  Act,  and  therefore  they  were  not  liable 
to  indemnify  Jopling  under  section  4.  It  is  dear 
that  the  deceased  man  was  killed  by  an  acddent 
arising  out  of  and  in  the  course  of  his  employment, 
and  that  therefore  Jopling  had  no  defence  to  the 
claim  to  oompensation  under  section  4.  It  would  be 
strange  if  it  could  be  sucoeisf  nlly  maintaiaed  by  the 
iub-contraotor  that  a  workman  who  was  entitied  to 


compensation  under  the  Act  from  the  contractor  upon 
the  footing  that  he  was  injured  by  an  accident  aris- 
hig  out  of  and  in  the  course  of  his  employment  of 
repairing  a  building  was  neverthdess  not  employed 
at  the  time  of  the  acddent  in  the  repair  of  the  build- 
ing at  aU.  Since  the  decision  in  the  House  of  Lords 
Cooper  and  Crane  v.  Wright,  it  is  dear  that  if  the  work 
comes  within  the  Act  the  liability  of  the  contractor 
and  of  the  sub-contractor  arises.  Having  regard  to 
modem  methods  of  carrying  out  work,  it  is, 
in  my  opinion,  impossible  to  say  that,  where  a 
person  contributes  to  the  carrying  out  of  a 
work  of  repair  as  Palmer's  Co.  did  here, 
that  is  not  part  of  the  work  of  repair.  The 
work  of  repair  in  this  case  was  carried  out  by 
meaos  of  a  scaffolding,  and  could  not  have  been 
carried  out  without  it,  and  this  court  hdd  in  Frid  v. 
Fenton  that  in  such  a  case  the  work  of  construction 
or  repair  was  not  finished  until  the  scaffolding  was 
removed.  The  scaffolding,  having  been  fixed  there, 
had  to  be  removed  before  the  work  of  repair  was 
complete.  Can  it  be  said  that  the  fact  that  Palmer's 
Co,  were  sub  -  contractors  prevents  the  removal 
of  the  scaffolding  from  being  part  of  the  work  of 
repair?  So  far  as  this  is  a  question  of  fact,  the 
learned  judge  in  the  court  below  has  dedded  it 
against  Palmer's  Co.  It  is  said  that  it  is  a  qoestion 
of  law,  and  it  is  contended  that,  as  the  work  did 
not  itsdf  involve  any  part  of  the  actual  process  of 
painting,  it  could  not  be  part  of  the  process  of  repair. 
It  is,  in  my  opioion,  impossible  to  say  that  this  work 
of  Palmers  Co.  was  not  part  of  the  process  of 
repair  when  it  was  something  essential  to  the  process 
of  repair,  and  would,  if  it  had  been  done  by  Jopling 
himself,  undoubtedly  have  been  part  of  that  process* 
It  might  as  weU  be  said  that  a  workman  who  was 
employed  in  keeping  steady  a  ladder  upon  which  a 
painter  was  engaged  at  work  was  not  employed  in  the 
process  of  repair.  Putting  up,  fixhig,  and  removing 
these  cradles  formed  as  mu<m  part  of  the  repair  of 
these  houses  as  the  actual  paintiog  itsdf. 

I  desire  to  add  an  obiervation  with  regard  to  the 
argument  which  has  been  used  to  the  effect  that  the 
work  undertaken  by  the  sub-contractor  must  be  a 
substantial  part  of  the  work  of  construction,  repair, 
or  demolition.  The  word  **  substantial"  does  not 
occur  in  the  Act,  and  Lord  Daveyin  Cooper  and  Crane 
V.  WrigM  points  out  that  *'  it  is  quite  immaterial  for 
that  purpose  what  the  extent  or  nature  of  his 
employer's  contract  may  be,  provided  the  work  on 
whioh  the  injured  workman  is  employed  is  within  tiie 
Act."  The  mtrodaction  of  the  word  **  substantial " 
into  some  of  the  judgments  may  have  been  caused  by 
the  last  dause  of  section  4.  It  may  be  that  *'  sub'' 
stantial"  was  used  in  contradistinction  to  ''ancillary 
or  inddental  to."  But  that  distinction  has  really  no 
place  in  the  discussion  here,  because  the  judge  has 
found  that  the  part  of  the  work  whioh  was  done 
by  Palmer's  Co.  was  a  substantial  part  of  the 
process  of  repair.  I  desire  to  say  this  in  order  to 
guard  against  the  idea  that  work  essential  to  repair  is 
not  part  of  the  repair  because  it  is  not  a  substantial 
part  of  it.    I  think  the  appeal  must  be  dismissed. 

Mathbw  and  Cozbitb-Habdy,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solidtors  for  Palmer's  Co.,  Wynne-Baxter  &  Keeble. 

Solidtors  for  Jopling,  Cooper  &  Bake. 

Solidtors  for  the  applicants.  Sole,  Turner  &  Knight, 
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High  Couet.         North  Amebjcaw  Land  akd  Ttmbkh  Co.  (Lrarrm)  v.  Watkinb,         Hjoh  CoTmr* 


fttg^  Court  of  ^itBtiri. 


Chaii.  Div.    1  j^^  24  26,  30;  Dbo.  7, 

KomTH  Ameeicak  Lajtd  anb  Timbeb  Go,  (LrMiTBn) 

y,  Watkiks.  (a,) 
Limitattonf,  Statute  of—Pfincipd  and  agetit—Fidudartf 
relation^ 

A  ctmpany  remiUed  money  to  its  ag^ni  in  America  ic 
be  uaed  in  the  purchtue  of  landa.  The  agent  bought  Imnd 
and  eold  it  to  the  company  at  a  profit  withoiit  dUdosing 
hu  inUreat  in  tht  iransadiim. 

MtMy  that  un  express  trmt  was  crmUd^  and  tJiai  the 
Statute  of  Lfmitutii^jiS  was  no  har  to  an  action  fvr  an 
account  in  order  to  recover  the  balance  of  the  monegs 
remitted  to  him  and  not  applied  for  the  partit^dar 
purpoie* 

Bardick  i\  Giirick,  18  IV.  R  367,  L.  R-  2  Ch,  App. 
233;  Soar  .%  AshwaU,  42  FF.  E.  165,  [1893]  2  Q.  B. 
390,  followed. 

Tbe  plnintif!  Qomp«Dj  wm  an  Boglish  compaBy 
rigiitftyed  on  the  1th  of  Sftptembefr,  188*2,  and  formed 
for  the  purpose  inter  alia  of  purchasing,  deTelopiBg, 
lelliDg,  and  other  nise  dealing  with  tinoiber  and  other 
lands  in  the  nuited  States  of  Anierieap 

The  defendant  waa  the  promoter  ot  the  taid  coin- 
pan  y  and  prepared  the  first  pTOBpeotns*^ 

By  an  oral  agreement  between  the  plaintiff  company 
and  the  defendant  the  dj^fendant  nudertooV  to  defray 
all  the  preliminary  and  leg^  expenae«  in  Ametioa^  ia- 
oluding  the  conireyance  of  the  land,  in  retarn  for  an 
allotment  of  one  fully  paid-up  shiu^  for  every  100 
ah  are  a  allotted  to  otborp. 

The  pLamtiff  cooapauy  appointed  the  defendant  to 
be  its  mttn%ger  and  agent  in  America,  and  he  con* 
tinned  to  aot  in  that  capacity  from  tb^  date  of  iti 
fofmation  down  to  the  30th  of  July,  1897. 

The  defendant  proceeded  to  America  on  the  14tb  of 
September,  1862,  and  the  plaintiff  company,  on  the 
8th  of  March,  1883,  aeiit  a  power  of  attorney  to  the 
defendant  to  act  as  their  agent  in  che  purchase  and 
e&te  of  lands  and  timber, 

From  time  to  time  during  the  year  1683  the  pUin- 
tiif  company  remitted  to  him  large  sums  of  money^ 
amounting  to  over  £78,000,  to  bo  employed  by  him 
in  payment  for  the  landa  so  putchaaed  by  him  m 
their  agent 

The  plaintiffs  alleged  that  during  the  years  18S3 
and  18B4  the  defendant  at  their  agent  purchaaed  for 
them  with  the  money  remitted  to  him  large  tracts  of 
land  from  the  Stat©  of  Loaiamna  andih**  Government 
of  the  United  States  amounting'  to  978,006  acres. 

The  defendant  represented  to  the  plaintiff  company 
that  he  had  paid  therefor  388,113  dollars  out  of  the 
moneys  remitted  to  him,  whereas  he  bid  actually 
paid  for  the  swd  laud  only  239,547  dollars,  convert- 
ing to  hitt  own  use  the  balance  of  the  plaintiffs* 
money  amounting  to  148,560  dollars* 

The  plaintiff  company  did  not  find  out  that  the 
defendant  had  made  a  secret  profit  of  148,566  dollars 
out  of  the  business  while  acting  as  their  agent,  until 
April.  190  L 

The  plaintiff  a  claimed  to  recover  from  the  defend- 
ant as  monejs  had  and  receiv^  by  him  to  their  use, 
and  for  moneys  received  by  the  ilefendant  as  trustee 
for  them  and  retained  by  him  or  converted  to  hi*  own 
use,  or  aa  and  by  way  of  secret  profits  148,566 
dollars,  and  also  &n  account  of  all  moneys  received 
hf  the  defendant  as    their   trustee  or  agent  in  the 

(a.)  Eeported  by  A.  C.  Thomas,  Esq**  Barrister- at- 
Law.  I 


years  1883  and  1884,  and  an  inquiry  as  to  what 
balance  remained  in  the  defendant's  hands  after  giving 
bim  credit  for  all  «ums  properly  expended  hy  him  in 
the  purchase  of  the  said  lands  on  behalf  of  the  plain- 
tiff company. 

The  defendant,  by  bis  defence,  alleged  that  the 
plain ti^  company  wa^  originally  formed  with  the 
object  of  puTcbaaing  timb^  lands  in  E«at  Texas  and 
West  Louisiana^  but  that  when  he  want  to  America 
io  S&ptember,  1882,  he  found  that  the  best  portions 
of  such  timber  lands  had  been  already  acquired  by 
other  parties,  and  that  oonsequently  his  positioo  ai 
agent  for  the  plaintiffs  was  thereby  put  an  end  to. 
The  defendant  alleged  that  subsequently  he  aoqutred 
with  his  own  moneys  and  an  hia  own  behalf  ab'sut 
1  200,00(1  acrfa  of  prairie  land  in  Sauthem  Louisiana* 
and  that  in  M*rch,  1883,  the  plaintiff*,  after  having 
been  informed  of  •uch  purchase,  agreed  to  purohaie 
a  portion  of  such  lai>d  at  a  uniform  price  of  35  cents* 
per  acre*  The  defendant  alleged  that  at  the  date  of 
the  said  purchase  he  was  not  the  agent  or  managsr 
of  the  plaintiffs,  and  that  be  stood  in  no  fiduciary 
relation  to  them. 

The  defendant  said  that  be  was  only  appointed  the 
agent  of  the  plaintiff  company  by  the  power  of 
attorney  dated  the  8th  of  March,  1883.  that  the  lands 
purchased  before  that  date  were  purchased  by  him  on 
hie  own  behalf  and  out  of  bis  own  money,  and  not  as 
agent  for  the  plaintiffs,  and  that  he  wai  entitled  to 
make  a  profit  out  of  any  such  transaction,  and  was 
not  accountable  to  the  plaintiffs  in  respect  thereof. 
But  that  as  regards  any  land  purchased  siooe  the  dat« 
when  he  became  agent  for  the  plaintiffs,  there  w»i  no 
difference  in  the  price  paid  by  the  plaintiffs  and  that 
at  which  the  land  was  originally  purchased  from  the 
vendors*  He  denied  that  he  made  a  secret  profit,  and 
said  that  in  July,  1884,  the  plaintiffs  were  fully 
informed  of  the  true  facts  of  the  ca^e,  and  that  a 
portion  of  the  lands  transferred  to  the  plaintiffs  had 
been  bought  from  the  defendant  and  the  prices 
which  he  paid  for  them*  In  addition  to  all  other 
defences  the  defendant  relifd  on^  the  Btatnte  of 
Limitations  as  a  bar  to  plaintiffs'  claim, 

Upjohn,  E.G.,  F,  Gore-Browne,  KJl,  *nd  Nevekm 
Crane,  for  the  plaintiffs.— Upon  the  gorretpcn^enoa 
and  evidence  it  is  established  that  the  defendant  WM 
the  agent  of  thB  plaintiff  company  in  the  pucehaia 
of  these  lands, 

Warrington^  K.C ,  and  Martdli,  lor  the  defaodant— 
The  plaintiffs  have  not  established  that  defendant  wii 
their  agent  to  buy  this  land,  he  was  acting  as  pro- 
moter, and  was  in  that  sense  in  a  fiduciary  relation- 
ship, and  therefore  could  not  sell  his  own  property  to 
the  company  without  dearly  disclosing  the  fact  of  bis 
interest,  and  if  he  did  not  discloic  the  fact  the  com- 
pany could  have  rescinded  the  contraGti  bnt  they 
could  not  have  made  him  account  for  his  profits: 
In  re  Caps  Breton  Co.,  33  W.  R,  788,  L.  E.  29 
Ch.  D.  795*  The  Statute  of  limitations  is  a 
complete  bar  to  this  action*  The  matter  was 
thoroughly  discuesei  in  the  case  of  Friend  v*  Fon^, 
46  W.  E.  139,  [1897]  2  Ch.  421.  where  Stirling.  J,, 
held  that  the  existence  of  the  fiduciary  relatioii  of 
priDcipal  and  agent  did  not  prevent  the  defenoa  ol 
the  Statute  of  Limitations  being  set  up.  The  pretqtt 
ease  does  not  come  within  Bardick  v,  (Jarritk^  IS 
W.  R,  387,  L.  E*  5  Oh,  App,  233,  which  was  a  v«y 
special  case,  depending  on  the  special  natttre  ol  Ibe 
power  of  attorney  under  which  moneyi  were  to  bt 
received  and  invested,  and  by  which  a  distinol  troti 
was  created*  In  order  to  apply  Bardiek  v*  Oarrkk  it 
is  necessary  to  find  some  fiduciary  relation,  something 
qualifying  the  position  of  principal  and  ag«nt. 

They  also  referred  to  Watson  v.  Woodman^  3*  ^*  B* 
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47,  L.  B.  20  Eq.  721;  In  re  Greaves.  30  W.  R.  66, 
L.  E.  18  Ch.  D.  661 ;  In  re  Tucker,  [1894]  3  Oh.  429  ; 
and  Buckley  on  Oompaniei,  pp.  661,  662. 

Upjohn,  K,C,,  in  reply.— The  oases  draw  a  broad 
distUiction  between  one  who  is  a  mere  agent,  who  is 
more  in  the  position  of  a  banker  than  of  any  one 
else, 'and  one  who  as  agent  reo«iTes  money  of  his 
principal  on  a  special  trust.  The  present  case  comes 
exactly  within  the  decision  in  Sheldon  v.  Weldman, 
1  Ch.  Gas.  26,  where  it  was  held  that  the  fact  that  the 
moneys  were  delivered  by  the  principal  to  the 
agent  to  be  applied  in  a  particular  manner  con- 
stituted a  trust  so  as  to  ta^e  tbe  case  out  of  the 
Statute  of  Limitations.  Thf*  leading  modem  case  is 
Burdick  ▼.  Oarrick,  L.  B.  6  Ch.  App.  233,  which  has 
been  referred  to  as  being  a  special  case,  but  all  that  is 
special  about  it  is  that  the  attorneys  were  constituted 
agents  to  receive  money  and  to  apply  it  in  a  special 
manner.  Lord  Hatherley  said  (p.  240):  *'In  the 
present  case  we  have  an  agent  who  is  entrusted  with 
those  funds,  not  for  the  purpose  of  being  remitted 
when  received  to  the  principal,  but  for  the  purpose  of 
being  employed  in  a  particular  manner  in  the  pur- 
chase of  land  or  stock  ;  and  which  moneys  the  factor 
or  agent  is  bound  to  keep  totally  distinct  or  separate 
from  his  own  money ;  and  in  no  way  whatever  to  deal 
with  or  make  use  of  them.  How  a  person  who  is 
entrusted  with  funds  under  sudi  droumstances  differs 
from  one  in  an  ordinary  fiduciarv  position  I  am  unable 
to  see."  This  case  was  followed  in  Oray  v.  Bateman^ 
21  W.  B.  137,  and  Eay,  J.,  made  some  important 
observations  on  it  in  Banner  v.  Btrridge,  29  W.  B.  844, 
18  Ch.  Di?.  264.  Other  cases  which  show  that  the 
Statutes  of  Limitations  do  not  apply  to  an  action  like 
^e  present  are  /n  re  Bell,  Lake  v.  BeU,  36  W.  B.  212, 
34  (&.  Div.  462 ;  In  re  Sharpe,  40  W.  B.  241,  [1892] 

1  Ch.  164 ;  and  Soar  v.  AahwtU,  42  W.  B.  166,  [1893] 

2  Q.  B.  390,  where  the  doctrine  was  very  fully  con- 
sidered by  Lord  Bsher,  M.B.,  and  Bowen,  L.J.,  whose 
remarks  are  exactly  in  point  in  the  present  case. 
These  cases  dearly  establiui  that  if  a  person  is  acting 
as  agent  for  another,  and  he  receives  from  his  prindpiJ 
a  sum  of  money  to  be  applied  for  a  particulsf  purpose, 
that  money  is  not  his  prop>erty,  but  he  is  a  trustee  of 
it,  with  a  duty  to  keep  it  separate  from  his  o<m 
money,  and  to  apply  it  in  accordance  with  the  prin- 
dpal's  instructions.  The  principle  of  the  decision  in 
Friend  v.  Young,  which  is  relied  upon  by  the  other 
nde,  is  that  although  a  fador  occupies  a  fiduciary 
podtion,  still  by  virtue  of  the  express  enactment  of 
the  Mercantile  Law  Amendment  Act  he  can  plead 
the  Statute  of  Limitations.  WaUon  v.  Woodman^ 
24  W.  B.  47,  L.  B,  20  Eg.  721,  and  In  re  Hindmareh, 
8  W.  B.  203.  1  Dr.  &  Sm.  129,  are  distinguishable 
from  Burdick  v.  Oarriek,  in  that  in  those  cases  a 
Bolidtor  recdved  money  on  behalf  of  his  client,  but 
there  were  no  directions  given  as  to  how  he  was  to 
deal  with  it,  therefore  there  could  not  be  a  distinct 
trust — it  was  a  mere  recdpt  for  the  benefit  of  his 
prindpaL  In  this  case  the  Statute  of  Limitations 
does  not  apply,  and  the  plaintiffs  are  entitled  to 
snooeed. 

Warrington,  K,C,,  in  reply  upon  the  fresh  esses 
dted.— The  distinction  between  those  cases  and 
Friend  v.  Toung  and  WaJUon  v.  Woodman  is  this.  If 
the  purpose  for  which  the  money  is  entrusted  to  or 
reodvea  by  the  agent  is  one  which  involves  the 
expenditure  of  the  whole  of  it,  then  he  is  a  trustee ; 
but  if,  on  the  other  hand,  the  purpose  is  one  which 
does  not  exhaust  the  whole  of  it,  and  he  is  merely 
to  remit  tiie  balance,  or  the  whole  of  it,  as  the  case 
may  be,  to  the  prindpal,  then  the  case  is  within 
Friend  v.  Toung,  and  the  balance  could  be  recovered 
by  the   common   law   action  for  money  had   and 


received,  to  which  the  Statute  of  Limitations  would 
apply.  Th^  present  case  comes  within  the  prindple 
of  Friend  v.  Young  and  WaUon  v.  Woodman,  and  not 
within  the  principle  of  Burdick  v.  Oarriek, 

Dec.  7.— Kekbwioh,  J.,  read  the  following  judg- 
ment :  The  order  of  the  8th  of  May,  1903,  on  its  face 
limits  the  questions  to  be  dedded  at  the  trial,  and 
having  regard  to  the  abandonment  by  the  defendant's 
counsel  of  roost  of  the  points  raised  by  the  defenoe, 
it  resJly  limits  those  questions  to  two— viz.,  first, 
whether  the  defendant  was  the  agant  of  the  plaintiffs 
for  tbe  investment  of  their  money  in  the  purchase  of 
prairie  lands ;  and,  secondly,  whether  the  plaintiff^ 
titiie  to  an  account  is  barred  by  the  Statute  of  Limita- 
tions. I  have  no  doubt  that  the  agency  has  been 
proved.  There  is  no  ocoasion  to  dwell  upon  what 
took  place  before  the  incorporation  of  the  company 
or  on  the  part  taken  by  the  defendant  in  the  settle- 
ment of  the  prospectuses.  Suffice  it  to  sa^  that  the 
defendant  himself  suggested  investment  in  prairie 
instead  of  in  timber  lands,  and  having  urged  the 
company  to  remit  him  funds  for  the  purposes  of  sudh 
investment,  accepted  the  remittances,  when  made, 
for  those  purposes.  It  is  imposdble  for  him  now  to 
say  that  he  was  not  the  agent  of  the  company  for 
the  employment  of  the  money  remitted  to  him  for  the 
purposes  which  he  had  recommended,  and  in  connec- 
tion with  which  he  accepted  the  money  remitted. 
It  would  be  a  usdess  expenditure  of  time  and  labour 
to  rder  affain  to  the  oorrespondenoe  which  was  neces- 
sarily r^  at  conriderable  length  in  the  opening  of 
the  case,  or  to  endeavour  to^  cull  out^  particular 
passages  supporting  the  condusion  at  which  I  have 
arrived.  The  defendant's  letters  are  the  letters  of  an 
ag^t  reporting  to  his  prindpal.  But  I  must  pause 
to  notice  one  defenoe  arising  on  the  correspondence 
which  was  persisted  in  until  the  end  of  the  trial.  It 
is  said  that  the  letters  themsdves  disclose  the  fact 
that  the  defendant  had  acquired  the  lands  whidi 
were  purchased  by  the  plaintiffis,  and  that  they  must 
have  known  from  those  letters  that  they  were 
acquiring  those  lands  from  him  as  vendor.  There 
are  many  expresdons  in  many  of  the  letters  con- 
sistent with  uie  relation  of  vendor  and  purchaser, 
and  if  the  plaintiffs  had  known,  or  indeed  had  other- 
wise reason  to  believe  that  he  was  acting  as  prindpal, 
they  would  have  been  bound  to  read  his  letters  from 
that  point  of  view.  But  an  agent  csnnot  be  allowed 
to  convert  himsdf  into  a  prindpal  by  a  possible  con- 
struction of  his  language.  He  must  tell  the  truth 
Slainly,  and  give  his  prindpal  the  opportunity  of 
etermining  whether  he  is  still  willing  to  treat  with 
the  agent  on  that  footing.  Nothing  of  that  kind 
was  done,  and  the  ptaintifb  were  well  justified  in 
reading  the  defendant's  letters  as  merdy  written 
with  reference  to  tiie  relation  originally  existing 
between  them. 

The  question  arising  on  the  Statute  of  Limitations 
is  only  more  difficult  because  of  some  authorities 
which  at  first  sight  conflict  with  others  laying 
down  general  rules  for  the  guidance  of  the  court 
in  such  cases  as  this.  Nothing  can  be  more  precise 
than  the  language  of  Lord  Hatherley,  L.O.,  and 
GKffard,  L.J.,  in  Burdick  v.  Oarriek,  L.  B.  6 
Oh.  App.  233,  and  that  language  must  be  hdd  to 
govern  this  case  unless  it  can  be  shown  that  it  all 
depended  on  tiie  terms  of  the  deed  by  which  the 
agency  was  constituted.  There  is  nothing  in  the 
judgments  to  indicate  that  this  was  the  intention  of 
the  learned  judges  who  dedded  Burdick  v.  Oarriek, 
and  who  expressed  thdr  views  of  the  law  in  general 
terms ;  but  in  Watson  v.  Woodman,  L.  B.  20  Ba.,  at 
p.  731,  Hall,  V.O.,  distinotiy  said  that  in  his  opinion 
Burdick  v.  Oarriek  depended  on  the  special  nature  of 
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the  deed  under  which  moneys  were  to  be  reoeived  and 
invested  and  in  Friend  ▼.  Young,  [1897]  2  Oh.,  at  p. 
432,  Stirling,  J^  quoted  that  opinion  without  oom- 
ment  but  without  disapproval.    In  WaUon  ▼•  W(X)d- 
man^  in  the  passage  ahready  referred  to,  Hall,  Y.O., 
proceeded  to  quote  In  re  Hindmar$h,  1  Dr.  &  Sm.  129, 
as  an  authority  that  the  relation  of  trustee  and  ce$tui 
que  trust  does  not  ordinarily  exist  between  solicitor 
and  client,  although  the  soUdtor  may  have  received 
moneys  from  or  far  the  client,  and  inasmuch  as  the 
case  before  him  was  capable  of  bemg  treated  as  one 
of  that  character,   and  as  not  depending  on  any 
special  trust,  I  think  that  he  must  be  taken  to  mean 
that  Burdick  v.  Oarrick,  where  there  was  a  special 
trust,  did  not  for  that  reason  extend   to  it.      The 
decision  of  Stirling,  J.,  in  Friend  v.  Young,  [1897]  2 
Oh.,  may  also,  I  think,   be  properly  understood  as 
referring,  not  to  agency  in  general,  but  to  the  par- 
ticular relation  exiitiDg  in  the  case  under  his  con- 
sideration—namely, that  of  merchant  and  factor.    He 
does  not  thus  limit  his  deoLiion  in  words,  but  he 
takes  some  pains  to  review  the  legislation  respecting 
merchant  and  factor  as  regards  the  application  to  it 
of  the  Statute  of  Limitations,  and  he  concludes  his 
judgment  on  that  point  by  saying  that  the  existence 
of  a  fiduciary  relation  di^  not  preveut  the  defence  of 
the  statute  being  set  up  in  the  case  before  him.    He 
certainly  refers  to  Burdick  v.  Oarriek  and  Watson  v. 
Woodman,  which  were  not  concerned  with  the  relation 
of  merchant  and  factor,  aod  as  already  mentioned, 
he  quotes  Hall,  V.O.'s,  criticism  of  the  former  case 
without  disapproval,  but  I  venture  to  think  that  he 
would  have  said  more  about  Burdick  v.  Oarrick  but 
for  the  obvious  distinction  between  that  case  and  the 
one  before  him,  which  distinction  is  explained  In  the 
preceding  part  of  his  judgment.      Of  the   other 
authorities  cited  there  is  onfy  one  which  I  think  ft 
necessary  to  notice,  8oar  v.  AehweU,  [1893]  2  Q.  B. 
390.    On  tiiis  case  Stirling,  J.,  in  Friend  v.  Young, 
remarked tiiat  the  "plaints  claim  was  of  such  a 
nature  as  could  only  be  asserted  in  a  Oourt  of  Equity," 
and  that  this  was  "  pointed  out  by  the  Blaster  of  the 
Bolls  in  the  commencement  of  his  judgment."    The 
Master  of  the  Bolls  certainly  did  this,  and  there  are 
other  passages  in  his  judgment  whic^  show  that  he 
WM  throughout  determining  how  a  Oourt  of  Equity 
would  treat  that  olaim ;  but  I  cannot  think  that  the 
Master  of  the  Bolls  could  have  intended  to  mean  more 
than  that  the  case  was  one  of  trustee  and  ce$tui  que  trust 
to  be  decided  accordinff  to  the  principles  guiding  the 
oourt    which  ordinarify   takes   cognizince    of   that 
relation.     In  the  concluding  sentence  of  his  judg- 
ment he  says  that  he  is  clearly  convinced  by  the 
evidence  that  the  defendant  became,  on  receipt  of 
the  money,  a  trustee  of  it.     I  conceive  the  point  of 
Starling,  J.'s,  remark  to  be  that  he  himself  in  Friend 
V.    Young    was    not  dealing  with  a  esse  of  that 
character,  but  with  one  quite   different,  involving 
fiduciary  relation,  but  not  that  of  trustee  and  cestui 
que  trust,  and  which  might  therefore  properly  be  the 
subject  of  a  common  law  action.     On  the  point  that 
the  case  of  Soar  v.  AshweU  was  one  of  trustee  and 
cestui  que  trust,  and  therefore  outside  the  Statute  of 
Limitations,    the    judgment   of    Bowan,    L.J.,    is 
perfectly  dear.    Like  the  Master  of  the  Bolls,  he  relies 
on  Burdick  v.  Qarrick,  but  before  referring  to  that 
case  he  says  (at  p.  397):  "It  has  been  established 
beyond  doubt  by  authority  binding  on  this  court  that 
a  person  occupying  a  fiduciary  relation,  who  has  pro- 
perty dejposited  with  him  on   the  strength  of  such 
relation,  is  to  be  dealt  with  as  an  express  and  not 
merely  a  constructive  trustee  of  sudi  property.    His 
possession  of  such  property  is  never  in  virtue  of  any 
right  of  his  own,  but  is  coloured  from  the  first  by  the 
Wast  and  confidence  in  virtue  of  which  he  received  it. 


He  never  can  discharge  himself  except  by  reetoring 
the  property  which  he  never  has  held  otherwise  than 
upon  this  confidence  •  .  .  and  this  oonfideoee 
or  trust  imposes  on  him  the  liability  of  an  expms 
or  direct  trustee."  These  authorities,  altogether  oosi- 
sistent  with  others  to  which  I  have  not  thooght  it 
worth  while  here  to  refer,  lead  inevitably  to  the 
conclusion  that  in  this  case  an  express  trust  wastxm- 
stituted  as  between  the  plaintiffs  and  the  defendant, 
and  tiiat  as  regards  the  moneys  remitted  by  the 
former  to  the  latter  for  investment  the  plea  of  the 
Statute  of  Limitations  cannot  prevaiL  The  plaintiffi 
are  therefore  entitled  to  an  account  but  the  jvreoise 
language  in  which  that  account  must  be  direoted 
requires  considers^on.  It  may  usefully  be  preoeded 
by  a  deoLuration  and  of  course  the  dedaratian  and  the 
account  must  be  made  to  fit  one  another.^  The 
defendant  must  pay  the  costs  up  to  and  including  the 
trial    The  subsequent  costs  will  be  reserved. 

Solicitors,  Minchin  &  Co. ;  W.  Welib. 
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Ohan.  Div.  \ 
Farwell,  J.  J 

In  re  K£0B*8  Settled  Estates,  (a.) 

SetUed  land^Tenant/or  life— Capital  money— Improve 
meniS'-Order^  of  the  court^SetHed  Land  Act,  1882 
(45  d:  46  Vict.  e.  38),  m.  21,  22,  25,  26,  sub-seeU<m 

2  (m.). 

A  scheme  for  improvements  had  leen  approved  by  the 
trustees  for  the  purposes  of  the  Settled  Land  Acts;  the 
scheme  had  been  carried  out  hy  the  tenant  for  life,  and 
capital  money  was  in  the  hands  of  the  trustees. 

Held,  that  under  section  22 »  suh -section  (2)  (ut.)  of 
the  Act  of  1882,  tJie  court  sJu>tdd  exercise  its  diseretUm 
as  to  whether  the  scheme  was  a  provident  one  h^/ore 
authorizing  repayment  by  the  trustees  to  the  tenant  for 
life. 

Adjourned  summons. 

Tnis  was  an  implication  by  the  tenant  for  life  of 
settled  estates  audng  that  the  trustees  migiil  be 
directed  or  authorized  to  pay  to  the  applicMit  out  of 
capital  money  in  their  hands  certain  sums  in  repay- 
ment of  money  paid  by  him  in  carrying  out  an  im- 
provement scheme  for  the  development  of  the  estate 
for  building. 

The  scheme  had  been  approved  by  the  trustees,  and 
the  capital  money  was  in  tneir  hands  and  not  in  ooint. 
The  tenant  for  life  in  remainder  objected  to  tke 
scheme  on  the  ground  that  it  was  improvident. 

Ujjohn,  K.C,  and  Hewitt,  for  the  tenant  for  life, 
contended  that  the  money  being  in  the  hai^  of  the 
trustees,  and  the  trustees  having  approved  the  i 
the  court  could  only  authorize  the  payment. 

Danckwerts,  K,C,,  and  G,  Henderson,  for  the  1 
for  life  in  remainder,  contended  that  the  oourt  had 
discretion,  and  could  refuse  to  make  the  order  after 
hearing  evidence  as  to  the  merits  of  the  schema. 

Jenkins,  K,C,,  and  H  S.  Preston,  for  the  trustees. 

Fabwell.  J.,  iq  giving  judgment,  said  tiiat  ^ 
question  rai«ed  by  the  case  was  whether  it  was  eooo^ 
for  the  tenant  for  life  to  come  to  the  oourt  and  ssy 
"  Here  is  a  scheme  approved  by  the  trusteea,  proof 
that  the  money  has  been  spent  by  the  tenant  m  life 
on  the  scheme;  make  an  order  authorizing  repay- 
ment by  the  trustees,"  on  the  ground  that  the  oomt 
had  no  power  of  di8<a6tion  and  no  need  to  be  aatiJied 

(a.)  Beported  by  Paul  Stbioklavd,  Esq.,  Baxzistsr- 
at-Law. 
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of  the  merit!  of  the  foheme.  While  not  alleiHog 
mala  fides,  the  tenant  for  life  in  remainder  wanted 
to  go  into  eyidenoe  to  ptrove  that  the  icheme  was 
improvident,  and  that  the  general  drift  of  the  tenant 
for  life'i  management  of  the  estate  wat  too  hasty.  If 
his  contention  was  well  founded,  he  claimed  that  the 
affidavits  whioh  had  been  put  in  were  not  snffident, 
and  that  the  witnesses  must  go  in  the  box. 

The  Act  of  1882  had  given  tenants  for  life  larger 
powers  than  they  had  previously  possessed.  On  the 
other  hand,  the  Act  imposed  owtain  restriotions.  The 
tenant  for  life  was  not  allowed  to  sell  the  mansion- 
house  or  heirlooms  without  the  order  of  the  court 
He  had  also  to  have  due  regard  to  the  interests  of  aU 
parties,  and  was  in  the  position  of  a  trustee  for  the 
remaindermen.  When  settled  land  was  sold,  what 
was  to  be  done  with  the  purchase-money  ?  Section  21 
provided  for  that,  and  one  of  the  modes  of  application 
was  "  in  payment  for  any  improvement  authorized  by 
this  Act,'*  and  under  section  25  one  of  the  improve- 
ments authorized  by  the  Act  was  the  improvement 
embodied  in  the  present  scheme.  By  section  22  the  in- 
vestment or  other  application  by  the  trustees  of  capital 
money  arising  under  the  Act  was  to  be  made  according 
to  the  direction  of  the  tenant  for  life,  but  in  the 
case  of  payment  for  an  improvement  authorized  by 
the  Act  the  tenant  for  life  must  obtaiu  the  approval 
of  the  trustees  of  the  settlement  or  of  the  court  to  a 
■oheme  for  the  execution  of  the  improvement.  Section 
26  provided  as  follows :  "  (1)  Where  the  tenant  for 
life  is  desirous  that  capital  money  aridog  under  this 
Act  shall  be  applied  m  or  towtfds  payment  for  an 
improvement  authorized  by  this  Act,  he  may  suboilt 
for  approval  to  the  trustees  of  the  settlement,  or  to 
the  court,  as  the  case  may  require,  a  scheme  for  the 
execution  of  the  improvement,  showing  the  proposed 
expenditure  thereon.  (2)  Where  the  capital  money 
to  be  expended  is  in  the  hands  of  trustees,  then,  after 
a  scheme  is  approved  by  them,  the  trustees  may  apply 
that  money  in  or  towards  payment  for  the  whole  or 
part  of  any  work  or  operation  comprised  in  the  im- 
provement, on  (i)  a  certificate  of  the  Land  Com- 
missioners certifying  that  the  work  or  operation,  or 
some  specified  part  thereof,  has  been  properly 
executed,  and  what  amount  is  properly  payable  by 
the  trustees  in  respeot  thereof,  which  certificate  shall 
be  conclusive  in  favour  of  the  trustees  as  an  authority 
and  discharge  for  any  payment  made  by  them  in 
purmanoe  hereof ;  or  on  (ii.)  a  like  cert^cate  of  a 
competent  engineer  or  able  practical  surveyor  nomin- 
ated by  the  trustees  and  approved  by  the  commiision- 
ers,  or  by  the  ooiirt»  whiw  certificate  shall  be  con- 
olnsive  as  aforesaid ;  or  on  (iii.)  an  order  of  the  court 
direotiog  or  authorizing  the  trustees  to  so  apply  a 
roeoified  portion  of  the  capital  money.  (3)  Where 
the  capital  mone^  to  be  expended  is  in  court,  then, 
after  a  scheme  is  approved  by  the  court,  the  court 
may,  if  it  thinks  fit,  on  a  report  or  certificate  of  the 
oommissioners,  or  of  a  competent  engineer  or  able 
praotioal  surveyor  approved  by  the  court,  or  on  such 
other  evidence  as  the  court  thinks  sufficient,  make 
such  order  and  give  such  directions  as  it  thinki  fit  for 
the  application  of  that  money,  or  any  part  thereof, 
in  or  towards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement." 

In  this  case  the  money  was  in  the  hands  of  the 
tmstees,  aod  the  scheme  has  been  approved  by  them, 
80  that  sub-section  3  had  no  application.  Sub- 
ol«u8es.(i.)  and  (ii.)  of  sub-section  2  dealt  with 
matters  of  fact,  and  if  the  trustees  complied  with  one 
or  other  of  them  they  got  a  discharge.  But  sub- 
clause (uL)  raised  the  question  which  had  been 
argued  m  tne  present  case.  I  cannot  think  that  it 
meant  that  there  should  be  a  mere  formal  application 
to  the  court  nor  can  I  resist  the  conclusion  that  it 


had  been  thought  advisable  that,  though  the  trustees 
might  have  approved  of  a  scheme,  it  should  be  oom- 
pe^t  for  some  one  to  bring  ttie  matter  before  the 
court,  and  that  the  court  should  then  exercise  its 
discretion. 

What  Byrne,  J.,  had  said  in  Duke  of  Norfolk  v. 
HerrieB,  48  W.  K.  328,  [1900]  1  CAi.,  at  p.  467,  threw 
some  light  on  the  question :  "  The  scheme  of  the  Act 
is  to  give  wide  powers  for  the  tenaut  for  life,  and  to 
give  power  of  consent  to  trustees,  upon  the  footiup^ 
that  they  will  act  fairly  in  the  exerdfe  of  tiieir 
respective  powers,  and  that  neither  trustees  nor  the 
oourt  will  saoction  r chemes  which  are  improvident, 
or  which  will  unduly  fetter  any  discretion  whioh 
ought  to  be  exercised  at  a  later  date,  and  there  is 
always  thii  safeguard,  that  tenants  for  life  and 
trustees  joining  in  improvident  schemes,  or  not 
acting  with  due  regard  to  the  interests  of  the 
remaindermen,  are  runniog  the  risk  of  the  possible 
establishment  of  a  personal  liability  against  them- 
selves." 

The  conclusion  at  which  I  arrive  is  that  I  must  be 
satisfied  as  to  the  merits  of  the  scheme,  and  must 
have  evidence  in  order  to  exercise  a  discretion  in  the 
matter. 

His  LoBDSHiFy  after  hesring  evidence,  dedded  that 
the  scheme  was  not  an  improvident  one,  but  had  due 
regard  to  the  interests  of  all  parties,  and  he  accord- 
ingly authorized  the  payments  asked  for  in  the 
summons. 

Solicitors,  Stow,  Presion,  &  LyUeUont  for  Berridffe  A 
8on$t  Leicester ;  R.  8.  Taylor,  Son,  &  Humbert. 


SSi^J:}  J«..  14,  16.  16.  18.  23. 

B&nroKMAic  v.  Matlby.  (a.) 

Foreehore^Fiiblic  right  of  bathing — Dedication — LaW" 
fid  access  to  (he  foreshore — Private  ownership  of  fore- 
shore. 

Although  the  public  have  the  right  of  passage  over  the 
sea,  including  that  part  of  it  which  is  ahove  the  foreshore, 
and  have  prlm&  facie  the  right  of  fishery  therein,  yet 
when  the  foreshore  is  uncovered  by  the  sea  the  public  have 
not  a  general  common  law  right  to  go  upon  it  or  to  cross 
it  for  aU  purposes,  and  in  particular  nave  not  the  right 
to  do  so  for  the  purpose  of  bathing  therefrom  in  the  sea. 
Nor  does  the  fact  of  a  person  having  lawful  access  to  the 
foreshore  give  him  the  right  of  using  it  or  crossing  it  for 
the  purpose  of  bathing  in  the  sea.  The  public  cannot 
acquire  by  dedication  from  the  owner  of  the  foreshore  the 
right  to  wander  at  will  over  it  and  down  to  the  brink  of 
the  sea. 

In  this  case  the  questton  arose  as  to  the  right  of  the 
public  to  bathe  from  the  foreshore,  and  in  particular 
to  a  part  of  the  foreshore  in  the  Isle  of  Tiianet,  owned 
by  the  Marquis  of  Conyngham  (who  was  under  age), 
and  his  trustees.  Sir  Theodore  Henry  Brinckman  and 
the  Hon.  Arthur  William  de  Moleyns. 

The  part  of  the  foreshore  in  question  lay  between 
ordinary  high  water- mark  and  ordinary  low  water- 
mark of  the  sea  at  a  bay  or  curvature  of  the  coast 
called  Joss  Bay,  near  Broadstairs,  and  was  held  hy 
the  marquis  and  his  trustees,  who  were  plaintins 
in  the  action,  with  the  Manor  of  Minster.  These 
plaintiffs  were  until  recently  the  owners  of  a  much 
larger  extent  of  tbe  foreshore,  but  had  sold  that 
whUsh  lies  between  Haokemdown  Point  (near   the 

(a.)  Reported  by  KBTlLLBTBBBxrrT,  Bsq.,  Barrister- 
at-Law. 
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North  Foreland)  and  Margate  on  the  ODe  side,  and 
that  which  lies  between  Broaditairs  and  Bamsgate 
on  the  other,  remaining  owners  of  all  that  which  lies 
between  Haokemdown  Point  and  Broadetairs.  In  this 
point  of  the  foreshore  lies  Joss  Bay. 

The  title  of  the  marqnis  to  this  foreshore  was 
derived  nnder  a  grant  ^  King  James  in  the  ninth 
ysar  of  his  reisn,  whereby  he  granted  the  Manor  of 
Minster  and  f3l  lands  theretofore  overflown  with  the 
water  of  the  sea  which  had  been  gained  from  the  sea 
and  reduced  to  dry  ground,  and  Ifuids  there  overflown 
witii  the  water  of  the  sea  which  ihonld  thereafter  be 
gained  and  reduced  to  dry  ground  abutting  on  the 
manor,  and  lands  subject  to  the  inundation  of  the  sea 
between  the  flowing  and  ebbing  of  the  sea.  There 
were  entries  in  the  court  roUs  of  the  manor  from  1756 
onwards  in  respect  of  flnes  for  the  grounda^  of 
vessels  on  the  foreshore,  of  payments  for  permission 
to  gather  seaweed  and  sand,  and  for  ^espass  to 
gather  flinti,  and  for  taking  up  wreckage  on  the  for?- 
shore. 

In  1889  the  owners  obtained  injunctions  restraining 
persons  from  digging  shingle  from  the  foreshore. 

Joss  Bay  is  approached  from  the  land  down  a  cut- 
ting made  through  the  difls  called  Joss  Gap.  In 
Joss  Gap,  between  the  sides  of  the  cutting,  there 
had  stood  for  many  years  either  a  bar  between  two 
posts  or  a  single  post  in  the  middle  of  the  roadway 
which  could  ue  let  down  at  will  so  as  to  allow  carts  to 
pass.  This  post  and  the  bar  which  succeeded  it  was 
looked.  Persons  on  foot,  however,  could  go  through 
by  passing  either  under  the  bar  or  between  the  posts 
and  the  diff,  and  thus  reach  liie  foreshore.  For 
many  years  down  to  about  flfteen  years  before  the 
action  there  were  some  four  or  flve  fishing-boats  in 
the  bay,  which  were  owned  by  fishermen  who  lived 
near,  and  who  drew  up  their  boats  there.  Some  carts 
were  taken  through  the  gap  by  persons  to  collect 
seaweed,  the  accumulation  of  which  was  a  nuisance, 
without  being  interfered  with,  but  not  under  any 
claim  of  right. 

The  defendant,  Frank  Bobert  Matley,  was  the  head 
master  of  an  elementary  school  in  Poplar,  and  in 
July,  1903,  he  brought  200  boys  belonging  to  the 
school  down  to  a  camp  on  the  difBi  adjoining  Joss 
Bay,  with  the  permission  of  Mr.  Harmsworth,  the 
owner  of  the  land,  who  also  owned  Joss  Gap,  holding 
as  tenant  upon  the  court  rolls  of  a  customary  freehold 
of  the  manor  at  a  quit  rent. 

Upon  the  steward  of  the  manor  finding  that  these 
bovs  were  bathing  in  Joss  Bay,  he  polotM  out  to  the 
defendant  that  they  were  not  entitled  to  do  so  as  a 
matter  of  riffht. 

The  defendant,  however,  claimed  that  they  had  the 
right,  and  thereupon  this  action  was  brought  claim- 
ing a  declaration  as  to  the  right  to  the  foreshore, 
and  an  injunction  to  restrain  the  defendant,  his 
servants,  agents,  and  workmen,  from  bathing  from 
the  foreshore  in  question,  or  any  part  thereof,  and 
from  wrongfully  entering  upon  the  foreshore  for  the 
purpose. 

In  addition  to  the  marquis  and  his  trustees,  A.  W. 
Turner,  who  had  obtained  liberty  by  a  deed  made  in 
February,  1903,  to  place  bathing  machines  and  tents 
upon  the  foreshore,  was  a  pUdntiff. 

In  his  defence  the  defendant  alleged  that  Mr. 
Harmsworth  and  persons  authorized  by  him  were 
entitled,  by  forty  years'  user,  to  a  ri^ht  of  way  from 
Joss  Farm  to  the  foreshore,  and  a  right  on  the  fore- 
shore to  bathe  in  the  sea ;  also,  that  there  was  an 
immemorial  custom  for  the  inhaUtants  of  the  parish 
of  St.  Peter,  in  which  the  land  was  situate,  to  go  on 
the  foreshore  for  the  purpose  of  bathing,  and,  in  the 

*    '  ^^      !  bathing 

,  and 


alternative,  that  all  persons  had  the  rispt  of  batfa 
in  the  sea  adjoining  the  forediore^  at  Joss  Bay,  i 


for  that  purpose  of  going  on  foot  on  the  foreshore 
there. 

The  alleged  right  by  prescription  was,  however, 
given  up  at  the  trial,  and  his  lordihip  found  on  the 
facts  that  no  such  custom  as  that  auesed  existed,  as 
also  that  there  had  been  no  such  defioatkm  to  the 
public  as  alleged. 

Aahury,  K.C,  and  L.  Mo$sop,  for  the  plaintiff.— 
The  public  have  no  general  right  of  going  on  tiie 
foreshore  for  the  purpose  of  bathing:  BlundeU  v. 
CatteraU,  5  B.  &  Aid.  268 ;  Mace  v.  Fhilcox,  12  W.  B.  670, 
16  Oom.  Bench  N.  S.  681.  Kor  can  the  public  acquire 
by  dedication  the  right  to  wander  over  the  foreshore 
and  use  it  for  bathing :  Chapman  y,  Or%ppi,2  Fos.  ft 
Fin.  864 ;  Schwinge  v.  Dowdl,  2  Fof .  k  Fin.  846 ; 
Haddock  v.  WtMauy  Local  Board,  66  L.  J.  a  B.  267, 
34  W.  B.  Dig.  80;  aed  Llandudno  Urban  Dittrid 
CouncU  V.  Wood,  48  W.  B.  43,  [1899]  2  Ob.  706.  There 
cannot  be  a  highway  to  private  property,  as  that  would 
not  be  a  terminus  ad  quern,  and  therefore  there  cannot 
be  a  highway  to  the  foreshore  of  Joss  Bay.  Moreover, 
the  courts  will  not  construe  acts  of  friendly  iodulgence 
by  owners  as  acts  of  dedication :  Chamher  Colliery  Co. 
V.  Hopwood,  32  Cb.  D.  649;  and  Bhunl  v.  Layard, 
[1891J  2  Oh.  681n. 

BuckmoiUr,  K.C.^  and  Sheldon,  for  the  defendant.— 
We  must  admit  that  Blunddl  v.  OaUeratt  is  binding 
upon  this  court.  But  in  that  case  the  owner  of  the 
foreshore  had  a  several  right  of  fiihery  ia  the  sea 
which  is  not  proved  here.  Blunddl  v.  CaUtrM  only 
decides  that  the  public  have  not  a  general  right  of  using 
the  foreshore  for  bathing.  But  the  defendant  here, 
and  the  boys  with  him,  had  lawful  access  to  the  fore- 
shore by  Joss  Gap,  and  being  able  to  reach  the  fore- 
shore lawf uUv,  were  entitled  to  bathe  from  it.  We 
rdy  on  the  observation  of  Erie,  O.J.,  made  durinff 
the  argument  in  Maoe  v.  Fhilcox,  16  Com.  Benoh 
N.  S.,  at  p.  611 :  ••  If  you  can  lawfully  get  to  the  sea- 
shore, I  apprehend  that  you  may  lawfully  bathe 
there."  The  defendant  and  the  boys  also  had  a  li^t 
to  go  by  Joss  Gap,  and  to  bathe  in  Joss  Bay  as 
members  of  the  public  who  have  acquired  that  n^t 
by  ancient  usage. 

Cur»  adv.  tmtt. 

Jan.  23.— BuoKLST,  J.— The  question  I  have  to  try 
is  simply  whether  the  d^endant  and  his  boys  are  as 
of  light  entitled  to  go  on  the  foreshore  at  Joes  Bay, 
whidi  is  ti^e  private  proper^  of  the  plaintiffi,  and 
bathe  in  the  sea.  The  defendant  contends  that  that 
which  he  ii  doing  is  justified  by  a  common  law  ri^it» 
which  he  says  exists,  to  do  the  acts  complained  of. 
The  proposition  is  put  in  two  ways :  First,  that  there 
is  a  common  law  right  to  go  upon  the  foreshore,  to 
pass  and  repass  there  at  will,  and  further,  bsing 
there,  to  bathe  in  the  sea ;  and  secondly,  supposing 
there  is  not  this  oommon  law  right  to  go  upon  the 
foreshore,  and  pats  and  repass  thereon  at  will, 
that  if  the  defendant  shows,  as  he  mn 
he  does,  tiiat  he  has  in  some  way  a  right 
of  access,  then,  being  there  in  exercise  of  sndi 
right  of  access,  he  and  his  boys  are  entitled  to  bathe. 
I  deal  with  these  two  in  order.  As  to  the  first,  no 
facts  are  wanted  beyond  that  which  I  have  stated— 
that  this  foreshore  is  the  private  property  of  the 
platntiflb.  The  defendant  contends  that  he  has  a 
common  law  right  to  go  upon  this  land,  being  prifale 
property  of  the  plaintiffs,  and  to  bathe  theielrosa, 
because  it  is  the  foreshore.  I  propose  to  state  what  I 
understand  to  be  the  law  as  to  the  right  of  a  member  d 
the  public  to  go  on  the  foreshore  of  a  private  owni 
By  we  common  law  all  the  Emg's  subjects  have 
general  a  right  of  passage  over  the  sea  with  vsshu 
for  the  purposes  of  navigation  and  have,  prtfiwf /ocm,  a 
oommon  law  right  of  fishery  there,  and  they  have  thi 
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■ame  rights  over  that  portion  of  the  8e%  whioh  lief  over 
the  foreehore  at  the  times  when  the  foreshore  is 
oovered  with  water.  Bat  when  the  sea  recedes  and  the 
foreshore  beoomes  dry  there  is  not,  as  I  understand 
the  law,  any  general  common  law  right  in  the  pnbUc 
to  pass  over  the  foreshore.  Toere  are  certain  limited 
rights,  and  the  fact  that  snoh  limited  rights  exist 
goes  to  show  that  there  cannot  be  a  general  right. 
For  porposes  of  navigation  there  exists  a  common 
law  rijght  to  cross  the  foreshore  in  case  of  peril  or 
necessity.  For  the  purpose  of  exeroiMng  the  right  of 
fishing  it  may  be  that  there  is — I  do  not  say  that 
there  is— a  right  to  cross  the  foreshore  in  order  to 
launch  a  boat  In  Broke's  Abridgment,  tit. 
Customs,  pi.  46,  all  the  jndges  agraed  **that 
fishermen  may  jostify  going  on  the  limd  adjoining 
the  sea  to  fish  in  the  sea,  for  this  is  for  the  good  of 
the  Commonwealth,  affording  sustenance  to  many 
persons,  and  is  the  common  law."  The  right  of 
navigation,  it  has  been  said,  is  for  the  general  benefit 
of  all  the  kingdom,  and  the  right  of  fiihing  tends  to 
the  sustenance  and  beneficial  enjoyment  of  individuals, 
and  for  these  purposes  it  would  seem  that  there  are 
special  rights  to  cross  the  foreshore.  But  it  does  not 
follow,  and  I  think  is  not  the  law,  that  the  public 
have  the  right  to  go  upon  or  to  cross  the 
foreshore  for  all  purposes.  If  there  be  such 
a  general  tight  by  common  law  it  must 
exist  on  every  ^^t  of  the  foreshore ;  and  the  renult 
would  be  that  the  erection  of  buildings,  wharves,  and 
quays  so  as  to  reach  the  water,  the  redamatiou  of 
additional  land  from  the  sea-  and  its  conversion  to 
pasturagA  apd  tillnge,  the  erection  of  stakes  for  nets 
upon  the  foreshore,  and  the  digging  of  sand  or  stones 
which  might  leave  dangerous  openings  in  the  fore- 
shore, womd  all  be  indictable  as  being  interference! 
with  a  right  of  highway  over  the  foreshore.  I  have 
endeavoured  thus  to  summarise  the  reasoning  upon 
whidi,  as  it  seems  to  m«>,  in  BlunMl  v  CauSvU^  it 
was,  after  citation  of  numerous  passages  from  Lord 
Hale,  dejure  maris,  decided  that  there  is  no  common 
law  right  of  goiog  upon  the  foreshore  with  a  view  to 
bathing  therefrom  and  exerdsine  any  supposed  com- 
mon law  right  of  bathing.  'Roucja,  J.  (5  B.  &  Aid. 
p.  301),  puts  the  ereater  part  of  the  matter  in  a  small 
compass  thus :  *'  The  public  common  law  rights,  too, 
with  respect  to  the  sea,  &o.,  independently  of  usage, 
are  rights  upon  the  water,  not  upon  tiie  land,  of 
passage  and  fishing  on  the  sea  and  on  the  seashore 
when  covered  with  water;  and  though,  as  ioddeot 
thereto,  the  public  must  have  the  means  of  getting  to 
and  upon  the  water  for  those  purpos<«s,  yet  it  wUl 
appear  that  it  is  by  and  from  such  places  only  as 
necessity  or  usage  have  appropriated  to  those 
purposes,  and  not  a  general  right  of  lading, 
unlading,  landing,  or  embarking  where  they 
se  upon  the  sesshore,  or  £e  laad  adjoin- 
\g  thereto,  except  in  case  of  peril  or  necessity." 
In  BlundeU  v.  Oatkrall  there  was  found  to  be  a  public 
right  of  way  along  the  shore,  but,  looking  at  Holroyd, 
J.'s,  jud^ent  at  p.  289  of  the  report,  the  existence 
of  such  highway  in  no  way  affected  the  decision.  The 
point  was  that  the  acts  comoiitted  were  committed 
for  other  purposes  tlum  as  a  general  public  highway, 
and  out  of  we  highway,  by  the  latter  of  whioh  I 
noderstand  that  the  public  left  so  much  of  the  fore- 
shore as  was  a  highway  and  crossed  over  the  part 
which  was  not  a  highway  down  to  the  sea  and  there 
bathed.  BlundeU  v.  CatteraU  h«s  been  followed  in 
Mace  V.  Phikox  and  Llandudno  Urban  Diitrict  Council 
T.  Woods,  It  is  binding  upon  me.  The  defendant 
before  me  sought  to  distinguish  BlundeU  v.  CatteraU 
from  the  present  case  by  pointing  out  that  the  owner 
of  the  foreshore  there  had  an  exclusive  right  of 
flihing ;  but  I  cannot  see  that  that  fact  formed  any 


essential  base  of  the  judgment.    The  judgment  i 

to  me  to  have  been  rested  upon  the  general  principles 

which  I  have  endeavoured  to  state. 

I  pass  to  the  seond  point.  The  defendant  says  that 
I  ouffht  to  infer  tiiat  the  lord  of  the  manor  has  dedi- 
cated to  the  public,  who  could  reach  the  foot  of  Joss 
Oap,  the  right  to  go  upon  and  pass  over  the  foresh<»e. 
Thirdly,  the  defendant  says  that  the  tenant  of  Joss 
Farm,  by  unlocking  the  b^r,  and  other  farmers  in  the 
district,  by  going  round  from  Broaistsir«,  and  oUier- 
wise  approaddog  the  foreshore,  have  p;one  with  carts 
and  colhsoted  seaweed.  From  these  circumstances  he 
seeks  to  evolve  a  right  in  the  public  to  have  access  to 
the  foreshore,  and  then  argues  that,  having  access  to 
it,  they  have  a  common  law  right  to  ba&e.  From 
none  of  the  circumstances  above  mentioned  can  I  find  ' 
any  right  in  the  public  to  a  way  over  the  foreshore. 
As  tegards  Joss  Gap,  there  is  no  suggestion  of  a 
terminuB  a  quo  and  a  terminue  ad  quern.  What  is 
Buggestsd  is  a  dedication  of  a  right  to  wander  at  will 
anywhere  over  the  foreshore  and  a  right  to  wander  at 
will  in  any  direction  down  to  the  brink  of  the  sea. 
Such  a  dedication  cannot,  I  think,  be  maintained: 
Chapman  v.  Grippe.  As  a  separate  and  independent 
consideration  altogether,  it  is,  I  think,  impossible  to 
infer  a  d<H]icatiou  from  the  mere  fact  that  the  owner 
of  the  forestiore  has  not  objf^otnd  to  the  public 
wandering  at  will  over  the  sand  from  time  to  tmie 
uQCovered  by  the  sea,  they  doing  no  harm  in  so 
doing.  I  refer,  without  reading  them  at  length,  to 
two  passages  upon  this — the  one  in  the  judsrment  of 
Abbott,  C.J.,  in  BlundeU  v.  CatteraU  (p.  315),  as  to 
wandering  at  will  in  all  directions  over  wastes  and 
commons,  as  to  which  he  says,  *'  No  one  ever  thought 
that  any  right  existed  in  favour  of  this  enjoyment," 
and  the  other  in  the  j  adsment  of  Boweo,  L.  J.,  in  Blount 
V.  Layard  (the  M'^pleoarham  fishing  case),  where  he 
uses  these  words :  "  Nothmg  worse  can  happen  in  a 
free  country  than  to  force  people  to  be  churlish  about 
their  rights  for  fear  thit  their  indulgence  may  be 
abused,  and  drive  them  to  prevent  the  enjoyment  of 
things  whioh,  although  they  are  matters  of  private 
property,  naturidly  give  pleasure  to  many^  others 
besides  the  owners,  under  the  fear  that  their  good 
nature  may  be  misunderstood.  I  can  conceive  nowng 
more  unfortunate  than  that  the  owners  of  the  right 
of  fishing  on  large  streams  should  be  driven  to  pre- 
vent the  successors  and  followers  of  Isaac  Walton 
from  dropping  thf ir  lines  for  trout  for  fear  that  their 
doing  so  should  crystallize  into  a  right.  It  would  be 
a  most  unfortunate  thing  for  the  public  if  that  should 
ever  happen,  and  I  think  that,  however  continuous, 
however  lengthy  the  indulgence  may  have  been,  a 
jury  ought  to  be  warned  against  extraotiag  out  of  it 
an  inforenoe  unfavourable  to  the  person  who  has 
granted  the  iodulg^ce."  I  refer  also  to  Chamber 
OoUitry  Co,  v.  Hovwood.  I  think,  therefore,  that  there 
was  no  such  right  of  access  at  Joss  Gap  as  the 
defendant  sets,  up,  and  I  only  add  that,  if  there 
were,  this  would  only  bring  the  case  to  BlundeU 
V.  Ottterall  again,  where  there  was  a  public  right 
of  way  along  some  part  of  the  foreshore.  The  facts  as 
to  the  boats  are  still  weaker,  and  what  I  have  said  as  to 
a  possible  rif^ht  of  access  for  the  i>urpose  of  fishing  is 
to  be  borne  m  mind.  If  such  a  right  exists  (I  do  not 
say  it  does)  it  vvill  not  help  the  defendant.  The 
alleged  right  or  daim  of  access  to  get  seaweed  seems 
to  me  even  further  from  having  any  bearing  upon  the 
question  for  decision. 

The  defendant  sought  at  the  outset  to  defend 
the  esse  upon  other  two  grounds  upon  which  I 
will  say  a  word.  The  first  was  tuat  he  endea- 
voured to  set  up  against  the  lord  a  prescriptive 
right  in  Haroissrorth  *        ^ 

tlM  foreshore,  and  a 


of  pasing  from  Joss  €bp  oyer 
user  by  &e  defendant  and  nis 
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bovi  of  that   pr^HOTiptiv©  right  by  the  leftve    arisd 

UcencB     of    Harmit^^ortb.        Thja     WM     ultimately 
abandoned  rt  the  bat,  for,  m  aooa  aa  it  w«i  ahojrn 
that  Harmaworth  wa<  m  tenaut  of  the  manor  and  h»d 
bean  admitted  tenaot  under  ftervicej*,  it  wai  ot  course 
impowible  to  cootend  that  he   could  prescriba  ag^^^at 
the  lord.     Moreover,  m^n  ii  that  had  not  been  ao,  the 
oonwderatioDS    which    I    have    sm^gefited    above    aa 
inflacient  to  defeat   any  claim  of  dedioatioti  to  t&e 
public  would,  I  think,  defeat  aUo  any   claim  to  pre- 
ioiiption  f or  an  indefinite  right  to  wander   at  will. 
The  Beoond  waa  that  it    was.  attempted  to  flet  up   a 
enstomary  right  in  tbe  inhabitanU  of  the  pamh  of 
St  Peter'a  to  bathe  at  Josfl  Gap.     I  find  that  there  is 
no  »uch  caatom  ai  alleged.     The  reiult  of  all  tbia  is 
that  the  defendant  faili  in    efttabli^hiog  the   nght 
which  he  sets  up,     I  declare  th^t  the  plaintiffi,  other 
than  Turner,    are    entitled    to    the    foreahore  lying 
between  ordinary  high-water  mark  and  ordinary  low- 
water  mark  in  Jom  Bay,  and  I  grant  an  injunction 
in  the  terms  of    paragraph   2  of  the  claim,        The 
defendant  mutt  pay  the  costs  of  the  action* 

Jiidijment  for  plaintiff 9  * 

Bolioiton,  Saltuy^l.    Trym,  i^  Salhoell ;    LtwU    S: 


K.  B,  Div,    } 


.  March  14. 

(Bighanii  J^  i 

ElXmOSB     &     Co*     AKD     SCHLESIirOBB     V.    MuTtTAL 

Lite  ijfBumAjJOB  Co.  of  New  Yoex.  (a.) 
IniiiTana—Lffs—lJf^^^rtaking  iwt  to  commit  mkide^ 
Insurance  for  hetitJU  of  crtdiior—Emcutor  9uing  as 
trustu  for  credxior. 

An  application  for  a  poUctf  was  ecoprtAS^  to  bt  *'  i/*« 
hoiis  and  a  part  of  a  proposed ''  insurance  t^^ntn^l,  umi 
the  policu  eommenctd  htf  sU^ing  that  '*  in  contfideratum 
of  the  applkation  •  *  .  which  is  ker^bg  made  part 
of  this  contract,''  the  company  VMiuld  vnmre  the  U/e 
suhmt  to  certain  amditiom.  The  application  cGnta%ne4 
th€  fdhi^ing  *:lause :  "I  aUo  warrard  and  agrtt  that  J 
0-iU  TWi  commit  »uicid€,  whether  sane  or  inmnt,  iunfi^ 
ihepm^d  of  one  if  ear  from  the  date  cfth^^aaid  cmtruct 
^h&h  was  ngntd  by  the  person  propoaiug  to  hat^  hts 
life  insured.  Daring  the  perioil  of  one  ymt  the  aMured 
committed  suicide  daring  a  fit  of  temporarg  tnsanHjf- 

Held,  that  the  breach  of  the  undertak^V  ^<^\  *<> 
^miC  iuicide  rendered  the  polieg  void  The  under^^ 
taking  was  a  limitation  of  the  defendants'  Imbihty,  and 
mt  apermnal  undertaking  the  breach  of  which  might  g^ue 
the  defendaiiU  a  claim  against  the  «tofe  of  the  deceased 
person^ 

Action  tried  in  the  Commercial  Oonrt. 
Thi*  was  an  action  brou(rht  upon  a  pouoy  of  life 
iniuranoe.  The  plaintiffa  EUirger  &  Co.  WCTe  th^ 
creditor*  of  one  Max  Firuberg,  deoeaeed.  The  plamtitf 
Bohleduger  waa  Fimberg'i*  executor,  and  iued^  as 
tmstaa  for  Elliuger  &  Co.  * 

iimberg,  being  indebted  to  BUinger  &  Co., 
decided  to  ininre  hia  Ufe  for  their  benefit.  Accord- 
mgly  on  the  2ard  of  Mav,  1902,  he  signed  an 
application  form   for   a  policy  with  the   defendant 

****Tnnpplioation  wa»  as  foUows  :  *"Thie  applioAtiou 
made  to  the  Mutual  Life  Insurance  Go.  of  New  York, 
u  the  baais  and  a  part  of  a  proposed  contract  for 
inaurMioe  ...  I  hereby  agree  that  all  the 
following  sUt**ments  and  answers  .  .  *  *? 
oontinuftTion  cf  tbii  application  are  by  me  warranted 


to  be   true,  and  are  offered  to  the  ©ompany  a«  a 
eoosideration  of  the  oontraoli,  which  I  hereby  a^rw 

to  acofpt.     .     .     .*'  .     ^T     ft     *      I.-  %, 

Then  followed  twenty  statementa*  Ko,  9  of  wiuoli 
was  **Th©  fuU  name  of  the  person  to  whom  tba 
imurance  is  payable  is  EUinger  &  Co,,  Manchester,' 

Ko  12  waa  **The  ioBurable  intaratt  of  tbe  sua 
beneficiary  in  the  life  proposed  for  insurance,  other 
than  that  of  family  relationahip,  is  to  cover  debt,  ^ 

The  application  also  Goatained  the  three  foUowmg 

a  )  **  I  hereby  warrant  and  agree  that  dfuing  the 
neit  two  years  following  the  date  of  issue  of  the 
contract  of  inaurance  for  which  apphcation  u  hap^ 
made  I  will  not  travel  or  reside  in  any  part  of  the 
Torrid  Zone  ,  .  .  and  wia  not  engage  in  any  of 
the  following  extra-hasiardoiiJ  occupations  or  employ- 
ments*       ,        *        .  ^l_     A     W  '11  * 

(ii )  **  I  further  warrant  and  agree  that  I  wiU  not 
engage  in  any  military  or  naval  service  in  time  of 
war,  during  the  continuance  of  the  said  contrw^, 
without  firat  obtaining  written  permission  from  thii 

[iii )  **I  also  warrant  and  agree  that  I  wEl  not 
commit  auioide,  whether  lane  or  insane,  dnnag 
tbe  period  of  one  year  from  the   date  of   the  aaid 

*^^The  poHcy,  which  wasdat*d  the  24th  of  May,  1902, 
oommenoed  aa  follows:  *  In  ooosideration  of  the 
application  for  thia  poHey  which  is  hereby  made  patt 
of  this  oontract.  the  Mutual  life  Assurance  Go.  of  New 
Yi  rk  promiiee  to  pay  .  .  -  u^uto  Blling«r  &  €»* 
,  .  :  creditora  of  Max  Fimberg,  £4,000  .  ,  - 
upon  aeoeotanoe  of  satisfaatory  proofs  of  the  d^tli  of 
the  said  Mar  Firnb^rg,  provided  such  death  takes 
place  within  the  term  of  five  yeara  from  the  date 
hereof,  during  the  continuance  of  thia  policy,  upon 
the  following  condition  and  subject  to  tbe  provistoai 
stated  on  the  bauk  of  thii  policy  *  .  . 
"which  are     .    .     »     made  part  hereof/^ 

On  the  back  of  the  policy  was  tbe^  folio wmg  pm* 
vision  :  *'  KiUtary  and  naval  service  of  any  kmd.  the 
volunteer  service  of  Great  Britain  and  Irelaad  in  the 
time  of  peaoe  excepted  .  .  .  without  permMMii 
in  writing  .  .  .  is  prohibited  under  thw  contra^ 
In  Nowmberp  1902,  and  not  bll  then,  did  Bmbiffg 
inform  Ellinger  &  Co,  of  what  he  had  d-wia.  Oo 
the  19th  of  February,  1903,  Max  Fimberg  cOMunattei 
suicide  in  a  fit  of  insanity.  ..      *  .     j     * 

The  plaintiffs  contended  that  the  defendanta 
liable  to  pay  upon  the  policy,  that  the  breach  of 
undertaking  not  to  commit  auidde  did  not  re»a«r 
policy  void.      It  was    an  independent  proniiae 
Fimberg,    the    breach    of    which    might    giw 
defendants  a  claim  against  the  estate  of  the  n«m 
The  act  of  suicide  during  temporary  insanitary  wm 
merely  an  accident  or  misfortune,  v  -j  ^i- 

The  defendants  contended  that  the  breach  ci  t»t 
undertaking  made  the  policy  void. 

C\  A.  limselh  ^^0.,  and  Calmb^,  for  the  pUiataf^- 
iSt,  B.  Haldanet  KX\,  and  m>wt<iU,  for  thed*loodM^ 
The  following  cases  wpre  referred  to:  Si&mham^* 
Ocean  Haitway,  and  General  Jccidmit  /lUttrjnM*  Ofc., 
35  W.E.  716.  19  Q.  B.  D.  237;  Bambromk  v,  Th 
Matnal  Life  Imaraitet  Co.  of  Nm  TorKl^  I*.  T.  14Q: 
Fowkt4  V,  The  Manchest^  and  Londoi^  Lifi  ^^^^ 
afid  Lf^u  Association,  U  W-  B.  6t2,  3  0.  &  a  tU, 
32  L.  J.  Q.  B.  153;  Crawley  v.  National  EmpUf^ 
Aceident  and  General  AsMtirance  AMoctatien,  I  T.  U  M^ 
255, 1  Cabab^*  &  Ellis  597  ;  Lhr^tg  Railway  *^**ti 


lU  ifire         J 
.  of  thi^g 

niae  hf^^H 


(a.)  B«pott*d  by  W.  T.  TuMOH,  E«|.,  Barrister. 


Co.  V.  Lm^di>n  and  North- Wistem  H^Uj^  <^^ 
W,  R.  889.  L.  B.  8  Cb.  App.  942 ;  mad  mmsard  f, 
Faher,  41  W.  E,  193,  [1893]  I  Q.  B,  340. 
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H.C.    Ellihoxb  &  Co.,  &o.  v.  Mvttjal,  &o.,  Oo.  of  Nsw  Yobx.— Bxx  v.  Gilubspib  and  Othbbs.   H.O. 


BiOHAM,  J.— Oa  the  2drd  of  May,  1902,  Max 
Pimberg  ngned  an  appkoation  addnMsed  to  the 
defendant  oompany  for  a  policy  of  intnranoe  for 
£4,000  for  fire  years  on  his  own  life.  The  material 
parte  of  the  docament  are  aa  fo^ow■:  *'  Thia  applica- 
tion made  to  the  Matoal  Life  Inanranoe  Oo.  of  New 
York  is  the  basis  and  a  Dart  of  a  proposed  oon^raot 
for  insurance.  ...  I  hereby  agree  that  all  the 
following  statements  and  answers  and  all  those  that  I 
Bake  to  the  company's  medical  examiner  in  continoa- 
tion  of  this  application  are  by  me  warranted  to  be 
tme,  and  are  offored  to  the  company  as  a  considera- 
tion of  the  contract  which  I  hereby  agree  to  accept 
.  •  .'*  Then  follows  twenty  numbered  statements, 
begimiing  with  name  of  the  applicant.  Th«  ninth 
statement  is  as  follows :  <*  The  fmlDame  of  the  person 
to  whom  the  insurance  is  payable  is  SUinger  &  Co., 
MoMcheiter."  The  twelfth  statement  is  as  foUovrs: 
«« The  insurable  interest  of  the  said  beneficiary  in  th^ 
life  proposed  for  insurance  other  than  that  of  family 
lelatfonship  is  to  caver  debt"  The  words  in  italics 
are  written.  After  these  statements  there  are  three 
olansee  in  the  following  words :  "  I  hereby  warrant  and 
agree  that  during  the  next  two  years  following  the  date 
of  issue  of  the  contract  of  insurance  for  which  applica- 
tfton  is  hereby  made  I  will  not  travel  or  reside  in 
any  part  of  the  torrid  z'm^,  or  north  of  the  parallel  of 
00^  north  latitude  in  the  Western  Hemisphere,  or 
north  of  the  p%rallel  of  70^  north  latitude  in  the 
Bastem  Hemisphere,  aud  will  not  encage  in  any  of 
the  f oUowinpf  extra  hazardous  occupations  or  employ- 
mentf — retailing  intoxicating  liquors,  handling  ^ec- 
trio  wires  and  d^iunos,  blastiog,  mining,  submarine 
labour,  flB^onautio  wcensioos,  the  mauufacture  of 
highly  explosive  substances,  nervioeupon  any  railroad, 
trainy  or  track,  or  in  switching  or  in  coupling  cars, 
or  on  any  steam  or  other  Tes^el,  unless  written  per- 
ndssion  is  expressly  granted  by  the  company.  I 
former  warrant  and  agree  that  I  will  not  engage  in 
any  military  or  naval  service  in  time  of  war  during 
the  continuance  of  the  said  contract  without  first 
obtaining  written  permission  from  this  company.  I 
also  warrant  and  agree  that  I  will  not  commit  smdde, 
whether  sane  or  insane,  during  the  period  of  one  year 
from  the  date  of  the  said  contract'*  ^e  question  in 
this  case  is  as  to  the  meaning  and  effect  of  the  last  of 
these  three  clauses,  which  refers  to  suidde.  The 
poUoy  was  if  sued  on  the  24th  of  May,  1902.  It  oom- 
menoss  with  these  words  :  **  In  consideratiun  of  the 
ftpplioation  for  this  policy,  which  is  hereby  made 
ft  part  of  this  contract  the  Mutual  life  Insur- 
anoe  Oo.  of  New  York  promises  to  pay  •  .  . 
onto  BUinger  ft  Co.  •  .  .  creditors  of  Max 
Fiznbscg  .  •  .  their  successors  or  assigns,  £4,000 
•  •  •  upon  .  .  .  proofs  of  the  deatii  of 
the  said  Max  Fimberg  provided  such  death  takes 
plaoe  within  the  term  of  five  years  from  the  date 
hereof  .  .  .  upon  the  following  condition,  and 
fobjeot  to  the  provisions,  requirements,  and  bmiefits 
stfttod  on  the  back  of  this  policy,  which  are  her«>by 
referred  to  and  made  part  hereof.  The  half  annual 
premium  of  £66  lOs.  8d.  shall  be  paid  in  advance  on 
the  delivery  of  this  policy  and  thereafter  to  the  com- 
pany at  its  principal  agency  in  Great  Britain  on  the 
24th  day  of  November  and  May  in  every  year  during 
the  continuance  of  this  contract  until  premiums  for 
five  full  years  shall  have  been  duly  paid  to  the  said 
oompany."  A  number  of  provisions  are  printed  on 
the  badk  of  the  policy,  only  one  of  which  need  be 
referred  to.  It  is  as  foUovs:  ''Military  and  naval 
aervioe  of  any  kind,  the  volunteer  service  of  Great 
Britain  and  Iieland  in  time  of  peace  excepted,  whether 
aa  combatant  or  non-combatant,  without  permission 
in  writing,  signed  by  one  of  the  officers  of  the  com- 
pany, is  prohitntad  under  this  contract."  Ihaveread 


the  different  so-called  warranties  and  provisions 
becausA  the  plaintiffs  relied  upon  them  as  wowing  in 
some  way  that  the  dause  as  to  suicide  was  merely  ' 
intended  to  operate  as  an  independent  promise  and 
not  as  a  Umitation  of  the  defendants*  liabilitv.  It 
appears  that  wh«n  Fimberg  took  out  thispolioyhe 
owed  money  to  Ellioger  A  Oo.  for  some  business 
debt.  In  November,  1902.  Ellinger  A  Go.  were 
pressing  for  payment  of  this  debt,  and  then  for  the 
first  time  Fimberg  told  them  that  by  way  of  securing 
the  nayment  of  their  debt  he  had  effected  this  policy. 
In  February,  1903,  Firnberg,  during  a  fit  of  insani^, 
committed  suicide.  On  the  25th  of  Novembor, 
1903,  ibiB  action  was  brought  upon  the  policy 
against  the  defendant  company,  the  plemtiflb 
being  Ellinger  &  Co.,  the  creditors,  and  Biohard 
3ohlesinger,  the  executor  of  Fimberg's  will,  who 
id  described  as  suing  as  trustee  for  Ellinffer  &  Oo. 
Fimberg  died  insolvent  owing  Ellinger  &  Oo.  £4,000 
or  more.  The  plaintiffs  contend  that  the  policy 
must  be  regarded  as  having  been  taken  out  by 
Fimberg  on  their  behalf,  and  that  they  are  therefore 
<»ntitled  to  ratify  and  recover  on  it,  and  they  say  that 
the  clause  m  to  suidde  amounts  to  nothing  more  than 
a  person^  undertaking  by  Firaberff,  for  the  breach 
of  which  the  defendants'  remedy  is  limited  to  a  daim 
against  Firnberor's  bankrupt  estate.  On  the  other 
hand,  the  defendants  contend  that  the  effect  of  the 
clause  is  to  exdude  liability  on  their  part  if  death  is 
due  to  suidde.  I  am  of  opinion  that  the  defendants' 
contention  is  the  right  one.  The  policy  was  made  by 
the  defendants  with  Fimberg  and  with  no  one  dse. 
It  is  in  no  sensaa  contract  with  Bllinger  ft  Oo.  Fim- 
berg alone  was  responsible  for  the  payment  of  the 
premiums.  Neither  subsequent  notice  to  Ellinger  A 
Oo.  of  its  existence  nor  ratmoation  of  it  by  them  could 
alter  or  affect  its  original  meaning.  What,  then,  did 
the  parti*^,  Fimbeig  and  the  defendant  oonnpany, 
hitend  when  they  inserted  the  warrant?  that  ¥mharg 
should  not  commit  suidde  ?  I  think  it  is  dear  that 
they  intended  that  in  the  event  of  suidde  the  oompany 
should  not  be  liable  on  the  policy.  It  does  not  matter, 
I  think,  whether  the  dauae  is  called  a  warranty  or 
not.  It  constitutes  a  limitation  of  the  defendants' 
liability.  Death  within  five  years  is  the  event  upon 
the  happening  of  "v^hioh  the  defendants  were  to  pay, 
but  death  by  suidde  within  the  first  twdve  months  is 
exduded.  Apt  words  have  been  used  to  express  that 
intention,  and  it  is.  I  think,  imposnble  to  read  the 
dause  as  merdy  giving  to  the  comjpanv  a  cross-daim 
against  the  estate  of  the  deceased  for  damages. 

Judgment  for  the  defendant*. 

Solidtor  for  plaintifiii,  G.  Trenam^  for  Addleehaw  & 
Co.^  Manchester. 

Solidtors  for  defendants,  Freihfield$. 


1.0. J.,  and  > 
ledy,  JJ.)  ) 


Dec  11,  14. 


K.  B.  Div. 

£wd  Alverttone,  L.( . 
wranoe  and  Kennedy, 

BSX  V.  GiLLESPIB  AND  OtHBBS.   (a.) 

Local  government— Poor  law—Bating-^Part  payment^ 

I$sue  of  dietreee  warrant  for  balance — 12  dh  13  Vict. 

c.  14. 

A  ratepayer  who  woe  eummoned/or  non-payment  of  a 
rate  tendered  a  eubetantial  portion  of  the  rate  in  court, 
which  tender  woe  re/ueed, 

Heldt  titat  the  magietrate  W€U  juetified  in  refueing  to 
iMue  a  dietreee  warrant  except  for  the  balance  of  t?te  rate 
over  and  <ibove  tJie  amount  so  tendered, 

(a.)  Beported  by  Aunr  Hooo,  Esq.,  Banister- 
at-Law« 


L 


368 


THE  WEEKLY   REPORTER. 


[Apil ».  1904,] 


HlQH  COITET, 


E«I  I?,  QlLI^BPll  AND  OtHBRS* 


HlQH  OOUBT. 


Bale  nM<  lor  &  mandamus  to  the  atip^ndiiry  magii 
hate  to  issue  a  dktiefig  warrant. 
.     The    foUowiEg    facta    appeared  from   the  ibbrw- 

triite'fl  affidavit  i  A  complaint  by  John  Kendall, 
tn  aaiifttant  oTersfier  of  the  pai»h  of  We»t  Ham, 
that  M^BBTS.  Boardman  &  Bona,  being  ^;e"oiiB 
dtl^y  rated  to  the  poor  in  a  rate  tuBdc^  on  the  2btli  of 
ADril  1903,  in  the  aum  of  £441  8s.  9d.  had  not  paid 
the  iaid  turn,  but  had  refused  and  neglected  to  da  io. 
A  summona  w*s  thtn  isaned  whioh  wai  heard  on  the 

22ivd  of  July,  1903,  .  .^   i_    c       *  — 

The  assistant  oversetr  prcdac*d  the  book  containing 
the  poor  rate  with  the  allowance  by  justices  and  the 
Don-paym€nt  for  seven  dajs  previous  to  the  summoi.8. 
He  admitted  in  etoss -examination  that  a  tender  of 
X4lti  had  been  made  by  Mestra,  Boards  an  on  account 
of  the  rate,  but  it  had  b*^€ii  returned  to  them,  A 
iimilar  tender  made  by  Messrs.  Boflrdmao  m  court 
was  lefuaed.  The  magistrate  refuB*d  to  lasue  a 
diitreaa  warrant  for  more  than  £2ry  8s.  ^d-,  beii^^  the 
balance  of  the  rate.  The  magistrate  waa  of  opmicn 
that  it  was  oontem plated  by  the  statute  that  the  rate- 
payers might  tender  and  overseers  might  accept  part 
Moment  of  the  rate.  It  was  bia  duly  to  ensure  pay- 
ment to  the  overBeers  of  the  fall  aaiount  of  the  rata, 
ftQdhe  oonatdered  ho  did  thU  by  euaUiog  them  to 
take  £416  in  cash  and  gf  anting  them  a  distreia  warrant 
for  £25  8b.  9d. 

Eob&on,  K.a  (Macinorrm,  K.a,  and  ArUmiuJonei^ 
with  him).  ihow<rd  cause  againat  the  rule.— The  Act 
oontempUtes  that  the  magistrate  should  know 
whether  th«  ratepayer  has  p^ud  the  rate  or  any  part 
thereof  before  he  is'.ues  bis  distreHa  warrant,  and  here 
the  ratepayer  offert^d  to  p*y  the  major  portion  of  the 
rate.  Non-payment  of  rates  bnng  a  penal  offence, 
the  oosta  ahould  not  b©  unnecesaarily  increased  againet 
the  ratepayer. 

J}anckwtrt$,  K,0.  {E,  Morten  and  Sturgf^s  with  him), 
in  ^upp  iTt  of  the  rulH.-^The  magistrate  m  theae  eaaes 
acta  miniiteriaUy  and  not  judicially.  I!  he  hftS  proof 
that  the  rate  isleg%l  and  tliat  the  d-^faulting  rat^pay^r 
ii  liable,  he  must  make  the  order.  The  rate  is  a  debt, 
and  the  overaeera  aa  a  creditor  oould  say  that  they 
would  not  accept  part  payment,  ^   ^^     .,     ,     , , 

He  cited  Jl  v.  Prke,  5  Q.  B,  D.  300;  MBwbould  y, 
CWfman,  6E^  189  J  Southi^rk  Water  ^%^J^^'^f^ 
Urban  DUtHct  Oouncil.  47  W.  B.  177,  [1&99]  1  U   B. 

bX  Bl^nkin^opjo  W.  R.  272,  [1892]  1  a  B,  4;i; 
Smrlsi  V.  Sudg^rave,  6  Bl.  &  B,  639  ;  and  Dtxon  v, 
Clark,  ^  G.  B.  30S. 

Lord  ALTKH9T0NB,  L.CJ.— I  am  of  opinion  this 
rule  must  he  discharged.  The  queation  in  thia  case 
we  have  to  decide  ii.  whether  when  an  application  la 
made  to  a  magistrate  under  12  &  13  Tiot  C.  14,  and 
t\M  peraon  against  whom  the  application  is  m*de, 
who  must  be  summoned,  and  wh'>  mnat  be  there,  saya, 
"  Here  ia  a  part  of  the  money  ;  you  can  tak^  it  to- 
day/' whether  th^  m%giftrate  U  hound  to  issue  a 
distress  warrant  for  th«  whole  amounL  Wtih  the 
artattr  part  of  wbat  has  been  said  by  counsel  for  the 
oTerfwra  I  agree,  and  I  alao  agreo  that  the  overseer 
ia  not  bound  to  accept  less  than  the  fall  amount  of 

Itia  aiflo  the  oase  that  in  general  the  duties  of  a 
magistrate  on  such  an  application  are  mimat«riaL 
The  dedsions  show  that  where  the  rate  hiw  been 
legaUy  made,  and  the  msgiatrate  is  satiaaed  that  the 
person  Bummoned  ia  th^  occupier  and  baa  not  paid 
the  rate,  ihe  grounds  upon  which  he  oan  refuse  to 
iaaue  a  diattess  warrant  are  very  limited.  I  do  not 
think  it  neceaaary  t^i  go  through  those  grounds 
or  to  give  a  complete  catalogue  oi  them,  but 
I   am   not   awaie    that    there   ii   any   deosion    to 


'  inatify    the   Tiew    that    m    magiatrate    is    obliged 
to    iBfue  a   diatress    warrant    e%en   if    the    defend- 
ant is  prepared  then  and  there  to  pay  the  whole 
amount,   nor  do   I  know  of  any    authonty    whwsh 
auggeats   that  he  muat  iaaue  a  diatresa  warrant  for 
the  whole,  if  th*^  overseers  are  offered  then  and  there 
in  cash  a  part  of  the  amount  due.  I  do  not  thwk  thftt 
anyone  can  r<*ad  12  &  13  ¥ict.  c  H  without  coming^  to 
the    conclusion  that    the  LegiaJatura    contempUted 
process  beitig  isaued  to  enforce  paym^^nt  of  pait  of  tue 
rate  as  well  as  the  whole.  It  contemplates,  on  the  cos 
h^nd,  that  there  may  be  an  application  for  a  warrant 
for  leas  than  the  lull  amount,  and  it  conteinpUtea  on 
the  other  that  thfere  may  be  an  application  for  more 
than  the  fuU  amount  of  the  particular  rate,  becauM  it 
orderathe  jaatices,  in  oases  where  applicAble,  to  issue 
a  diatreaa  warrant  for  the  amount  of  the  rate.  «i<l 
alao  of  all  arreara  that  may  be  due.     It  la  perfictly 
true  that  the   Act  does  not  imperatively  require  the 
forms  in  the  schedule  to  be  folio  wed.  for  it  says  m 
section  8  that  forms  to  the  same  or  Uke  effect  shaU  b* 
auffident  in  Uw,  but  atill  the  wordiug  of  the  iortOMm 
the  achedule   ahowa    that  it  was  intended  that  the 
Act  might  be  put  in  force  for  the  recovery    of  * 
part  of  the  rate  only.     It  has  been  urged  upon  m  hy 
<M3unsel  that  the  Cft*es  in  which  diatreaa  warranU  bate 
b*en    isaufd    for   leia    than    the    full    amount   are 
all  teases  in  which  they  have  be^  ao  laaued  at  the 
requett  of  the  oversi^ra.    That  ia  probably  true ;  but 
1  tbtnk  that,  according  to  the  pfinoiplea  of  jutti^. 
seeing  that  the  atatute  oonlemplatos  proct^aa  gom  g  f ^ 
a  part  of  the  rate  when  the  magiatrate  la  a^tiatied  Ihat 
a  part  of  the  money  claimed  ia  to  be  had  in  &.*iut  for 
tbe  asking,   and   the  proceas    of  the   court   »  only 
rt quired  to  enlorce  payment  of  the  balance,  he  bii 
a  tight  to  refuse  to  Uaue   bis  diatreii  warcMt  lor 
more  than  the  balance.     To  hold  otherwiw  wooldbi 
to  throw  upon  the  recalcitrant  ratepayer  larger  co^i 
than  is  neceaaary,  because  the  parties  levy  it  g  would 
be  entitled  to  recover  larger  fees  in  roapect  of   its 
larger  amount. 


Laweasgb,  J.— I  agree, 

Kenkbdy,  J.— I  am  of  the  aame  opinion*    The 

question   b  whether   we  are  by  tUl    prooedM   in 

mindnmm  to  compel  a  magistrate  to  iasue^a  diatwi 

warrant  in  respect  of  the  whole  of  a  r4te  when  on  tLL* 

heating  of  the  aummona  an  actual  tender  of  »  large 

portion  is  made  there  and  then  in  court  brfore  hna- 

Frimdfack  that  would  seem  to  be  an  n^lilerfy  ct^ 

for  the  law  to  be  compelled  to  sanction.     1^,iW»^»* 

would  involtre  no  gain  to  the  overaeera,  it  would  mPOlf« 

o:^n8tderably  greater  coat  to  the  ratepiyw-.     And  I  «• 

nothing  in  any  previous  dceiaion  which  oomp^UtM 

court  to  hold  that  the  mamlamtia  ought  to  go,     *»»- 

payer  must,  of  courae,  pay  the  rate  aa  ordeied  by  la*. 

and   a   magistrate,    b^fcre    whom    the  ratepayer  u 

brought  for  non-payment  of  the  rate,  m  .J^»?\»i  * 

difltreia  warrant  acta  mioi«iterally  and  not  ]udiciall|, 

in  Ihia  aenBe-that  if  it  is  a  valid  rate,  and  the  ra^ 

payer  ia  in  viaible  occupation  of  the  property  t««i4, 

the  magistrate  catmot  go  into  any  qu«tion  exft^J 

that  of   the  rate  being  due   and   unpaid.      In  UuK 

aenae  hia  office  is  miuiateiiaL      But  then  mnam  tit 

question,   la    the    magistrate,    while    wepttng   tlk» 

amount  of   the    rate  aa  the  amount   for    wbtoh  iw 

lauBE  put  in  force  hia  powara  under  the  Act,  hoa^^ 

disregaid    the  fact  th**t  the  peraou  aougbt    toje 

charged  with  the  lull  amount  offers  to  the  ovmtm 

iu  court  before  him  a  leaa  aum  lu  part  pay«i«itr    i 

know  i.d  no  authority  obliging  me  tn^ooma  to  ^ 

n  oonclusion,  and  on  the  fac«  of  It,  tt  iMntt  nw 

unreasonable  to  my  mind,     The  catee  cited  fty  » 

DanckwerU  as  to  tender  of  a  portioti  of  W^«;*"? 

debt  are  btaide  the  question,  for  no  one  aagseiti  um 
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anv  preriooi  tender  bv  a  latepeyer  of  a  part  of  the 
debt  would  better  his  positioii.  The  maffistrate  is 
not  there  to  try  the  question  as  to  whetoer  there 
has  been  a  yalid  tender  of  the  whole  or  part.  But 
here  the  ratepayer  actually  oflars  oash  in  part 
payment  in  conrt,  and  what  the  ma§^strate  has 
to  look  to  is  the  amount  whioh  is  actually 
unpaid.  It  could  hardly  be  contended  tiiat  if 
the  ratepayer,  having  previously  to  the  hearing 
refused  to  pay  the  rate,  were  to  tender  the  whole 
amount  of  the  rate  in  court,  the  overseers  would  be 
entitled  to  refuse  the  money  and  insist  upon  the 
distress  warrant  being  issued.  No  doubt  it  might  be 
the  magistrate's  duty  to  order  the  ratepayer  in  such  a 
case  to  pay  the  costs  incurred  up  to  that  point ;   it  is 

Suite  another  thins  to  say  that  he  is  bound  to  in- 
ict  upon  him  the  heavier  costs  which  the  issue  of  a 
distress  warrant  would  entail.  While  it  is  not  the 
function  of  a  magistrate  to  coosidtr  previous  tenders, 
it  seems  to  me  that  it  would  not  be  right  to  compel 
him  to  issue  his  warrant  for  the  whole  amount  m  a 
rate  when  either  the  whole  or  a  part  of  it  is  actually 
offsred  in  court  before  him. 

Bule  discharged. 

Solicitors  for  overseers,  HUiearys. 

Solicitors    for    the    respondents,     Lhyd  -  Qeorge^ 
Boheria  A  Co. 


fiW%t  Of  lO¥ll0. 


Nov.  13. 


From  0.  A.  I 
(Ihigland).  f 

Lawbbnob  &  BxTLLBir  tf.  Aflalo  Ain>  OooK.  (a.) 

Copyright  —  lAUrary  copyright  —  Encydopcodia  — 
Separate  artidee — Writer  and  publisher — Ownership 
of  copyright — Separate  puhUcaiian^OopyrigM  Act, 
1842  ifiAQ  Vict.  c.  45),  ss.  2,  18. 

Where  an  avAhor  agrees  with  publishers  to  write  for 
pavment  certain  articles  for  an  encydopcedia  to  he 
pMisJied  and  paid  for  by  them,  and  t?ie  artides  are 
published  and  paid  for,  then,  there  being  no  express 
agreement  tu  to  copyright,  or  evidence  to  the  contrary, 
the  natural  and  true  inference  of  fact  is  that  the 
copyright  in  the  contributed  artides  belongs  to  t?ie 
publishers. 

Siveet  V.  Benning,  3  W.  B.  519,  16  (7.  B.  459; 
Lamb  tr.  Evans,  41  W.  B.  405,  [1893]  1  Ch.  218, 
approved. 

Decision  of  Court  of  Appeal  (51  W.  B.  360,  [1903] 
1  Ch.  318)  reversed. 

This  was  an  appeal  from  an  order  of  the  Oourt  of 
ApT>eal  (Bomer  and  Stirling,  L.JJ.,  Yaughan 
WiUiams,  L.J.,  diisenting)  (51  W.  B.  360,  [1903]  1 
Ch.  318),  affirming  a  decision  of  Joyce,  J.  (50  W.  B. 
24,  [1902]  1  Ch.  264). 

In  the  year  1896  the  respondent  Aflalo  submitted 
to  the  appellants,  who  are  a  firm  of  publishers,  a 
scheme  for  the  publication  of  a  work  to  be  called 
the  Bucydopsdclia  of  Sport,  with  a  view  to  their 
undertaking  the  publishing  of  it.  The  work  was  to 
oonsist  of  articles  by  well-known  writers  on  various 
branches  of  sport.  The  appellants  acquiesced,  and  by 
an  agreement  in  writing  cU^ed  the  10th  of  July,  1896, 
agreed  to  bear  all  the  costs  of  publication,  and  to 
pay  to  Aflalo  a  fee  of  £500  for  his  editorial  services, 
and  he  agreed  to  write,  without  further  fee,  seven 
thousand  words  of  the  special  articles,  and  to  oon- 


(a.)  Beported  by  C.  H.  G&afton,  Bsq.,  Barrister- 
at-Law. 


tribute  all   the    unsigned  articles   that   might   be 
required. 

The  encydlopsedia  was  published  in  a  series  of 
parts,  and  was  ultimately  completed,  under  the  part 
editorship  of  Aflalo,  in  1899,  and  afterwards  pub- 
lished in  two  volumes.  The  total  cost  of  the  pro- 
ducing of  the  encydopsBdia  to  the  publishers  was 
about  £19,000. 

Aflalo  contributed  a  signed  article  entitled  "  Sea 
Fishing,"  and  a  number  of  unsigned  articles,  and 
was  duy  paid  by  the  defendants  uie  agreed  sum  of 
£500.  The  respondent  Cook  agreed  to  write  certain 
articles  on  specified  terms  and  contributed  three 
artides,  entitled  respeotivdy  «  Coarse  Fish," 
**  Trout,"  and  <*Pike,'^  and  was  paid  for  the  same 
by  the  appellants  at  the  agreed  rate.  Neither  of 
the  agreements  contsined  any  express  stipula- 
tion as  to  the  proprietorship  of  or  copyright 
in  any  of  the  artides  so  contributed  by  them, 
and  the  respondents  did  not  publish  any  of  their 
artides  separatdy  or  otherwise. 

On  the  27th  of  November,  1900,  being  the  day 
before  the  issue  of  the  writ  in  this  action,  the  remm- 
dents  respeotivdy  registered  themsdves  in  the  Dook 
of  registry  as  proprietors  of  the  copyright  in  the  four 
above-mentioned  artides,  all  of  whidi  were  published 
in  the  encydopfiddia. 

Early  in  1900  the  respondents  published  a  book 
called  the  l^oung  Sportsman,  containing  copies  of 
each  of  these  artides.  This  book  was  an  abridged 
edition  of  the  Encydopeedia  of  Sport.  Subsequently 
the  appellants  called  upon  the  respondents  to  dis- 
continue the  further  sale  and  publication  of  this  book, 
and  to  compensate  them  for  the  alleged  infringement 
of  their  copyright;  and  upon  their  reftisal  to  do  so 
brought  this  action. 

Joyce,  J.,  dedded  in  favour  of  the  respondents,  and 
thif  was  uphdd  by  a  majority  of  Court  of  Appeal. 

By  section  2  of  the  Copyright  Act,  1842,  the 
word  **  book  "  is  to  mean  and  indude  "  every  volume, 
part  or  division  of  a  volume,  pamphlet,"  ftc., 
«  separatdv  published."  Section  3  enacts  that  the 
copyright  m  every  '*  book"  shall  be  the  property  of 
the  author  and  his  assigns.  Section  18  enacts  that 
when  the  proprietor  of  "  any  encydopsddia,  review, 
magazine,  penodicd  work,  or  work  published  in  a 
series  of  books  or  parts "  shall  employ  persons  to 
compose  the  same,  or  any  volumes,  parts,  essays,  or 
portions  thereof  for  publication  in  or  as  part  of  the 
same,"  and  such  work,  volumes,  &0.,  shall  be  com- 
posed under  such  employment,  "  on  the  terms  that 
the  copyright  therein  shall  bdong  to  such  proprietor, 
.  .  .  and  paid  for  "  by  him,  the  copyright  in  such 
work  "  and  m  every  volume,  part,  essay,  article,  and 
portion  so  composed  and  paid  for  shall  be  the 
property  of  such  proprietor^  .  •  •  who  shall 
enjoy  the  same  rights  as  if  he  were  the  actud  author 
thereof." 

Hatdans,  K  C,  and  Younger,  K.C.  (T.  L.  Oilmour 
with  them),  for  the  appellants. — Sweet  v.  Benning,  3 
W.  B.  519,  16  C.  B.  459,  which  was  approved  by  the 
Court  of  Apped  in  Lamb  v.  Evans,  41  W.  B.  405, 
[1893]  1  Cb.  218,  decided  that  no  writmg  is  necessary 
under  section  18  of  the  Copyright  Act,  1842,  for  the 
assignment  of  copyright.  When  such  artides  are 
written  and  paid  for,  Uie  reasonable  inference  is  that 
they  arebought  out  andout. 

Eughes,  K.C,  and  Scrutton,  K.C.  (5.  J.  Parker 
with  them),  for  the  respondents. 

Earl  of  Halsbttby,  L.C.— If  I  had  not  come  to 
the  condusion  that  this  case  was  covered  by  authority, 
I  should  have  desired  further  time  to  oonnder 
the  mode  in  which  I  should  pxprean  the  views  I 
entertain. 
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HonsB  or  liO&Da. 


I  ihink  it  is  impoasibie,  aUgt  the  decition  arrived 
at  joat  about  balf  a  eeaturj  ago  in  jS^^f^^  v,  Benning 
upon  thit  very  point,  C0D£rmea  as  it  u  by  the  dci.  laion 
of  tlie  Court  of  Appeal  in  Lamb  v*  Evans,  to  d  mbt 
what  the  deciBion  on  this  appeal  ought  to  be«  There 
may  he  a  diatinotion  between  the  inference  oi  fact 
that  would  be  drawn  in  different  eaaea.  Am  I  have 
said  more  than  onqe  during  the  arguments  it  ia  not  a 
questioa  ol  law :  it  ia  a  question  of  faot  to  be  derived 
ftom  all  the  oircmnatancea  of  the  caae^  what  ia  thfi 
nature  of  the  contraot  entered  into  between  the 
partiea. 

I  thought  we  had  arrived  at  some  sort  of  concnr' 
reucB  by  the  learned  covin ael  in  the  course  of  the 
argument  that,  on  the  eouatructiou  of  this  aectiou  18 
of  the  Copyright  Act,  1842,  thtre  were,  at  all  events, 
two  propositi oufl  that  could  not  be  disputed.  The 
first  was  that  the  bargain  between  the  partiea  in  vol  v* 
iug  this  queaticn  of  oopynght  need  not  be  in  writing  : 
as  to  that,  I  understand  there  ia  no  dispute  now,  that 
it  need  not  be  in  writiag  ;  secondly,  that  no  express 
worda  were  necessary  in  order  to  conatitute  the  oon- 
traot  contemplated  hy  the  statute*  One  of  the  learued 
counael  hts,  L  think »  repudiate<t  agreement  with  that 
propoaition ;  the  other^  I  thinks  without  prejudice  to 
bis  learned  leader *s  argtiment,  ia  diapoaed  to  concede 
it.  But  whether  they  are  in  agreement  or  not^  I  oan 
iatertain  no  doubt  that  thia,  h^e  a  great  miny  other 
things  in  law,  is  one  of  thoae  inferences  which  you 
are  entitled  to  draw,  but  for  which  you  can  lay  down 
no  abstract  mle.  That  which  may  be  implied  in  a 
contract  must  depend  very  much  on  what  the  nature 
of  the  contract  ia,  and  whether  or  not  the  written 
contract  displaces  every  other  term  whatsoever ; 
because,  in  the  itiHnite  variety  of  deaUnga  among 
mankind,  there  are  some  things  which  no  one  would 
think  of  pxpresiing  in  terms,  although  undoubtedly 
they  would  form  part  of  any  contract  made  on  auch 
a  enbject.  Although  the  decision  in  Sttmi  v.  Iknning 
ia  open  to  review  in  thia  House— in  the  aense  that  we 
are  not  estopped  from  considering  it^  as  we  should  be 
by  a  deciaion  of  our  own  House — yet,  where  a  atate  of 
law  has  been  reoogni^sed  for  half  a  century  and  con* 
firmed  by  the  Court  of  Appe^,  it  would  be,  I  think, 
a  startling  novelty  for  your  lordships  to  treat  that  as 
TCJ  ifiUgra  which  we  should  determine  for  ourselves 
without  reference  to  previous  decisions,  I  should  feel 
great  hesitation  in  disagreeing  with  any  proposition 
that  had  been  laid  down  by  such  a  court,  preiided 
over  by  auch  judges  as  those  who  decided  >^wed  v. 
Beiinijv/^  I  doubt  very  much  whether  in  the  whola 
history  of  Eoglish  law  it  would  be  poaiible  to  find  a 
ooUeotion  of  learned  judges  of  keener  intellect  aud 
more  profound  learning  than  tbose  who  decided  that 
case— Jervis,  C.J.,  H*ule,  J*,  and  CreaswtiU.  J. 
Speaking  for  myself,  'and  remembering  the  sort  of 
reputation  thoae  beamed  judges  bad  when  I  was  prac- 
tising at  the  bar,  and  tHe  authority  given  to  their 
deoisions,  he  would  h«ve  been  a  very  bold  man  indeed 
whOp  when  those  three  judges  agreed — not  to  mifniion 
Crowther^  J, — would  have  ventured  to  question  the 
authority  of  a  deciaion  of  tbeira*  And  tnat  deeision 
waa  approved  by  Lindley,  Buweo,  and  Kay,  LJJ.,  in 
Lamb  V.  Emns, 

The  judges  in  Sweet  v.  Boning  were  unanimous  in 
their  oeoision  that  you  could  infer  from  the  facta 
that  the  copyright  was  intended  to  belong  to  the 
pnbHsher,  though  there  was  no  express  contract  on 
the  points  People  do  not  spend  money  eieept  upon 
the  hypothesis  that  they  will  get  something  fur  it, 
and  unless  you  give  to  the  bargaiu  the  effect  which 
the  language  itself  beema  to  import,  that  the  person 
who  is  the  proj editor,  the  publisher,  and  who  is  called 
**the  proprietor,"  is  to  stand  in  the  shoes  of  the 
sotutU  duiuxir,  he  wo  aid  get  nothing  for  his  money  ; 


the  whole  obj  eot  of  his  publioation  might  be 
defeated  the  very  next  day  by  the  same  person  to 
whom  he  bad  paid  the  money*  It  seems  to  me  it 
would  be  a  most  unreaBOnable  inference  to  draw  from 
the  facts  in  proof  in  this  case  if  I  were  not  to  suppose 
that  the  person  who  paid  the  money  and  incurrea  the 
risk— I  think  to  the  extent  of  il9,000--waa  not  to 
have  the  complete  right  auch  as  the  original  author 
would  have  had,  if  the  matter  were  not  published  in 
this  way,  to  publish  it  himself.  Therefore  I  think  the 
judgment  of  the  Court  of  Appeal  ought  to  be  reversed* 
Upon  the  other  queation— the  meaning  of  the  words 
'*  separately  published  "^-1  have  not  aotually  formed 
any  opinion.  It  seems  to  me  to  involve  a  conriderable 
amount  of  doubt  and  difficulty,  and  I  propose  to  leave 
that  question,  because  it  is  not  necessary  to  decide  it 
for  the  purposes  of  the  present  ca^t".  I  move  that  the 
judgment  be  reversed* 

Lord  BiLkNB, — Aa  the  Houae  has  resolved  that  Ibera 
shall  be  no  decision  given  on  the  question  which  hss 
been  raised  under  seetion  2  of  thf»  statute  as  to  the 
effect  of  the  word  I  ^'  sepa  lately  published/'  I  ahaH 
say  no  more  than  that  I  am  certainly  not  prepared, 
from  the  arguments  wa  have  heard,  to  agree  with 
Vaughan  Williams,  L.!.,  in  what  he  alone  hmi  said 
on  that  subjects 

With  reference  to  the  cate  otherwise,  I  agree  with 
what  haa  fallen  from  the  Lord  Chancellor,  I  quite 
agree  with  what  was  decided  in  Suteei  v*  B^nnin^; 
and  if  this  question  had  now  come  up  for  the  first  time 
I  should  have  been  disposed  to  agree  entirely  in  the 
general  view  takt-nby  Vaughan  Williame,  L,J-^  upon 
it.  Looking  at  all  the  circumstances  in  ^«  preient 
oasei  it  appears  to  me  that  the  articles  ar«  fsontribnled 
on  the  footing  that  on  payment  und^  such  employ- 
ment they  shall  become  the  property  of  the  publisher. 

On  these  grounds,  I  am  of  opinion  that  the  dedsion 
of  the  Oourt  of  Appeal  should  be  reversed. 

Lord  DaV£¥.^--I  am  of  the  same  opinion*  If  Ihti 
matter  could  be  regarded  as  ne  iidegnu  I  think  tliare 
would  be  a  great  deal  to  be  said  upon  ihe  conatmctldci 
of  section  IS — that  it  was  for  the  publisher  to  prove 
an  agreement  that  the  author  waa  employed  upon  the 
actual  terms  that  the  copyright  should  belong  to  the 
publisher.  But  any  such  proposition  as  that  would 
be  inconsistent  with  the  law  as  laid  down  in  jSu>e€i  r, 
Bmninff,  and  the  mora  recent  case  of  Lamb  v.  Mmtm, 

The  law  which  I  understand  to  be  laid  down  in 
Sweet  V*  Benmng  ia  that  it  ia  not  neeesaary«  aeoordiog 
to  the  true  construction  of  section  18  of  the  G%>pyrighc 
Act,  1842,  that  you  should  find  an  aatnal  4gTsem«nt 
that  the  copi right  should  belong  to  the  proprietor; 
nor,  indeed,  is  it  even  necessary  to  find  speoid  eirymm^ 
stances  whieh  lead  to  that  conclusion.  In  St&ti^  v, 
Benning,  the  spedal  case  upon  which  the  opinion  ol 
the  Common  Pleas  was  delivered  contained  a  statemeat 
that  nothing  was  said  between  the  parties  sffieotiBf 
<>opj  right,  I  can  find  no  special  drcumatanoee  atftted 
in  the  special  ca^e,  and  the  decision  seems  to  ma  to 
have  been  founded  only  upon  the  nature  of  llie 
employment,  the  nature  of  the  publication,  and  tks 
relation  of  ttie  parties.  Joyce,  J*»  aaya  in  hts  jodg- 
ment  in  the  present  case,  *'  i  decide  tbis  caee  oii  tlie 
abort  ground  that  I  see  no  special  circumstaniia  «itb«r 
in  the  nature  of  the  work  or  in  the  terms  or  m  the 
nature  of  the  employment^  from  which  I  must  iiif*v 
that  which  is  not  expressed  —  namely,  that  Iha 
copyright  is  to  belong  to  the  publisherr."  That  biiog 
30,  he  says  in  another  passage  that  the  oone^qoeitea 
would  not  be  different  from  what  it  wo^ld 
be  in  an  ordinary  case.  I  do  not  think  tliat  ihmt 
decision  waa  consistent  with  Swed  v.  Bet*mimg  0r  L^m^ 
V,  Evam*  I  think  that  what  the  ooart  has  to  do  ie  to 
look  at  all  the  circumstances  of  the  oasei  and  to  taj  is 
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m  jury  what  k  the  inferenoe  whioh  you  would  draw — 
or,  M  Bowen,  Ij.J.,  puts  it  in  his  jadginent  in  Lamb  v. 
Evans,  what  is  the  way  in  whioh  bosiness  men  wonld 
look  8^  the  question. 

The  dronmstanoes  here  are  that  the  pnUiiher  is 
minded  for  his  own  profit  to  pnblish  an  enoyolopedia 
of  sport ;  he  is  prepiffed  to  spend,  and  he  does  spend, 
a  Tery  large  sum  of  money,  amonntinjif  to  some 
thousands  of  pounds,  upon  the  enterprise  in  whioh  he 
is  engaged;  n»  employs  a  gentleman  to  aot  as  editor 
and  alM>  to  write  some  of  the  articles  at  a  given 
salary,  and  through  the  editor  he  employs  another 
gentleman  to  write  articles  for  a  given  remuneration. 
Those  are  all  the  material  f  aots  of  the  case ;  and  I 
have  to  ask  myself  what  is  the  inferenoe  that  I  draw 
from  those  facts.  That,  I  repeat,  is  a  matter  of  fact, 
not  a  matter  of  law.  No  doubt  one  may  gain  some 
asristanoe  from  the  way  in  which  a  similar  set  of 
facts  have  been  regarded  in  other  oases ;  but,  after 
all»  where  it  is  a  question  of  fact  each  case  must  stand 
upon  its  own  merits.  If  I  were  to  express  my 
opinion  as  a  juryman  upon  the  facts  I  have  mentioned, 

1  should  say  that  it  was  one  of  the  tenns  on  whioh 
these  genUemen  were  employed  to  write  articles  for 
the  encyclopedia  that  the  oopyriffht  should  belong  to 
the  proprietor ;  and  I  say  so  for  this  [reason :  The 
enovdopedia  was  to  be  his  property,  it  was  to  be  his 
book,  he  was  to  derive  the  b^efit  and  profit  to  be 
derived  from  its  publioation ;  and  therefore  I  should 
assume  that,  in  buying  the  articles  written  by  these 
gentlemen,  the  inference  is  that  both  parties  intended 
that  the  proprietor  should  have  the  right  that  was 
necessary  for  him  adequately  to  protect  the  property 
whidi  he  had  purchased,  and  the  enterprize  for  the 
purpose  of  which  these  articles  were  intended  to  be 
used.  In  my  judgment,  he  could  not  adequately 
protect  the  articles  whioh  he  had  purchased,  or  his 
property  in  the  book  for  the  purpose  of  which  the 
articles  were  written  and  purchasea,  without  having 
the  right  to  prevent  an  invasion  of  the  copyright  in 
those  articles.  Therefore  the  inferenoe  I  should  draw 
would  be  tiie  same  as  was  drawn  in  Sweet  v.  Benning 
and  Lamb  v.  Evan»;  and  I  am  prepared  to  adopt 
every  word  of  the  judgments  of  Bbwen,  L.  J.,  and  of 
Kay,  L.J.,  as  well  as  the  judgments  in  the  earlier 
case.  I  wUl  read  one  passage  nrom  the  judgment  of 
Kay,  L.J. :  **  What  is  the  fair  inferenoe  from  the 
facts  of  the  case  P  Surely  the  inference  is  that  the 
man  who  is  to  go  to  the  expense  of  printing  and 
publishing  this  book  will,  as  betweea  him  and  the 
agents  he  may  have  employed  to  assist  him  in  the 
oompilation  of  it,  have  in  himielf  wbatever  property 
the  lav  will  give  him  in  that  book.  That  is  the 
inference  I  should  certainly  draw ;  and,  I  think,  in 
this  case  it  is  sufficiently  dear,  in  tbe  absence  of 
evidence  to  tiie  contrary,  that  the  terms  of  employ- 
ment of  those  gev^rsl  agents  involved  thii,  th«t  the 
oopyright  in  Uie  portions  of  this  book  whioh  they 
oompoeed  shoidd  belong  to  the  owner  of  the  book.*' 

With  reg^ard  to  the  other  question — the  coostrac- 
fion  of  the  words  **  separatdy  published  "  in  section 

2  of  the  Copyright  Act,  1842—1  will  only  say  that  I 
think  it  is  a  question  of  some  difficulty,  and  it  is  one 
whioh  it  is  not  necessary  to  deal  with  for  the  decision 
of  this  Cise,  and  therefore  I  shall  not  express  any 
opinioQ  upon  it. 

Lord  BOBBBTSOK. — In  my  opinion  this  caie  ought 
to  have  been  dedded  on  the  authority. of  StoeetY. 
Benning  and  Lamb  v.  Evana,  as  furnishing  a  prin- 
dple  applicable  to  the  facts  of  the  present  case. 

I  do  not  think  that  the  conclusion  which  I  support  is 
•oouratdy  described  as  ioierring  one  of  three  statutory 
requirements  from  the  existence  of  two.  Whether 
that  inferenoe  be  legitimate  or  not  must  depend  on 


the  nature  and  the  conditions  of  the  employment; 
and  the  cases  to  which  I  refer  do  nothing  to  take  the 
question  out  of  the  region  of  fact.  But  it  is  obvious 
that  the  fac^  of  employment  and  of  payment  stand  in 
a  different  category  from  the  terms  on  which  employ- 
ment and  payment  take  place,  those  terms  being 
necessarily  an  dement  or  ingredient  in  the  employ- 
ment and  not  a  separate  or  independent  fact. 
Accorduigly,  the  view  of  the  two  lords  justices 
about  the  three  conditions  all  requiring,  by  the 
structure  of  the  section,  to  be  proved,  really  means 
that  an  express  agreement  about  copyright  must  be 
proved  or  the  writer  retains  the  oopyright.  Unable 
as  I  am  to  accept  this  view,  which  is  opposed  to  the 
decision  in  Sti^  v.  Benning^  and  indeed  was  not 
supported  by  counsel  for  th<)  respondents,  I  am  free  to 
consider  what  is  primd  facie  the  proper  inference ; 
and  I  prefer,  on  its  merits  and  also  from  its  authority, 
the  inferenoe  of  Sweet  v.  Benning. 

1  desire  to  say  that  I  do  not  proceed  at  all  on  the 
argument  of  the  words  "  separatdy  published,"  whioh 
was  raised  at  a  late  sU^  in  the  Court  of  Appeal  and 
was  apparently  adopted  by  Yaughau  Williams,  L.  J. 

Appeal  allowed. 

SoUcitors  for  the  appallants,  Elkin  d:  Uenriquee. 
Solidtors  for  the  respondents,  Fiddy  Emery,  Roecoe, 
&  Medley, 


Court  of  Appeal. 


From  Ohan.  Div.  . 

(Vaughan  Williami,  Stirling,  and  / 

Cozens-Hardy,  L.J  J.)  ) 


Feb.  12. 


In  re  SussBX  Briok  Co.  (Limited),  (a.) 

Company—  Winding  up^Shares— Transfer-— Jiegigtra- 
tion  —  Special  resolution  for  reconstruction  he/ore 
registration  of  transfer — Delay  of  company  ^Applioa- 
tion  for  registration  nuoc  pro  tunc — Notice  of  dissent 
from  resolution — Liquidation  proceedings — Companies 
Act,  1862  (26  <fc  26  Vict.  c.  89),  ss.  35,  98,  131,  161, 
and  162. 

Two  transferees  of  two  sets  of  fully  paid-up  sJuires  in 
a  oompanj,  transferred  at  different  times,  repeatedly 
applied  to  the  secretary  that  they  should  he  registered* 
The  secretary  replied  that  these  transfers  would  be  sub- 
mitted at  the  next  meeting  of  the  company.  Before  these 
shares  were  registered  in  the  names  of  t?ie  transferees, 
however,  the  company  was  voluntarily  wound  up,  and  a 
special  resduiion  for  reconstruction  poAsed.  The  trans- 
ferees thereupon  sent  in  notices  of  dissent  to  the  resolution, 
under  section  161  of  t?ie  Companies  Act,  1862 ;  and  as 
the  liquidator  refused  to  register  their  names,  applied  to 
have  these  transfers  registered  none  pro  tunc,  and 
the  certificates  sent  them. 

Held,  that,  as  unnecessary  delay  had  taken  place,  the 
court  had  power  under  section  35  of  the  Companies  Ad, 
1862,  even  after  liquidation  to  make  an  order  nunc  pro 
tunc,  if  it  did  not  work  injustice  to  anyone,  hut  such 
order  was  not  ex  debiio  jattitisB.  but  only  at  the  discre- 
tion of  the  court. 
Judgment  of  Buckley,  J.,  varied. 
In  re  Joint  Stock  Discount  Co.,  Nation's  case,  15 
W.  R,  143,  L.  R.  3  Eq.  11,  discussed  and  followed. 

This  was  an  appeal  by  the  plaintiffs  from  part  of  an 
order  by  Bucwy,  J.,  and  a  cross-appeal  by  the 
defendsnt. 

(a.)  R«*portpd  by  A.  R.  Tayloub,  Esq.,  Barrister- 
at-Law, 
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The  facta  ware  as  follows : 

G.  B,  Brown  and  B.  Q.  H*  Pallock,  the  appliaants, 
oil  the  leth  of  January,  1901,  had  tranaferred  to  them 
6»000  fully  paid-up  sharei  in  the  Suaiex  Briok  Co*  ; 
thii  tranftfer  waa  not  at  the  time  regiateredt  but 
Oil  the  3rd  of  Maroh  a  further  tnmafer  of  17,234 
aharea  waa  made  to  tHein,  Oo  the  12 th  of  March  the 
old  certificates  and  tTanifer  of  these  last  ahateei  viz., 
17,000  odd,  were  aent  to  the  company ,  and  the 
KfSf  etary  ixi  eeoding  a  receipt  aaid  it  would  be  laid 
before  the  board,  and  the  new  certificate  lent  in  due 
couwe*  On  the  270i  of  March*  the  transfer  of  the 
earli^'r  abareB,  vj^^,  the  5,000,  was  aent  id,  with  a 
postal  order,  and  at  the  eame  time  a  requeat  that  the 
certificate  for  the  17,000  might  be  sent  back.  Gn  the 
1st  of  April  the  eecrt^tary  replied,  saying  that  the 
booka  were  closed  until  after  the  meeting  (either  of 
the  board  or  of  the  company).  On  the  4tb  of  April 
the  applicants  again  applied  for  the  oertifioatea,  and 
on  the  same  day  they  received  a  letter  from  the 
aecretary^  saying  that  the  tranifer  of  the  6,000  shares 
had  been  duly  received,  and  a  certificate  would  be 
sent.  Later^  on  the  6th  of  April,  the  applicants  ^ain 
pressed  for  the  certificates.  Meanwhile,  on  the  2nd  of 
Aprils  a  reBclntion  had  been  paaaed  for  the  voluntary 
winding-up  of  the  company,  and  on  the  20th  of  April 
this  reaolution  waa  confirmed,  and  a  determination  to 
reconstruct  the  company  agreed  on.  The  pnrpoiO 
waa  reconatmction,  but  the  reaolntion  was  for  a  salu 
nnder  eection  161  of  the  Oompaniea  Act,  1862  (25  &  26 
Vict  c.  S9)»  On  the  2ath  of  April,  Brown  and 
PoUoci  gave  notice  of  their  dissent,  within  the  seven 
days  prescribed  by  section  IGi,  aa  they  conaidered 
th it  they  had  done  everything  that  was  necessary  to 
get  themaelvBS  register ed*  The  liquidator  said  he 
oonld  Dot  accept  them  as  being  registered 
ihareholderSf  and  as  the  directora  bad  no 
power  to  regiflttr  they  could  not  be  regis- 
tered. The  terina  of  Uie  resolution  of  the  2nd  of 
April,  confirmed  on  the  20th,  were ;  **  That^  it  being 
dsBirabte  to  reconstruct  the  company,  the  company  be 
wound  up ;  and  that  F.  A.  Eawlings  be  and  he  is 
hereby  appointed  liquidator.  That  a  new  company 
having  the  name  of  the  '  Sussex  Brick  and  EstaUs 
Oo,  (limited) '  or  other  suitable  name  be  formed 
,  ,  ,  for  the  purposes  inter  alia  of  acquiring  ihe 
properties,  assets,  and  undertaking  of  this  company. 
That  the  liquidator  be  and  is  hereby,  authorized, 
pursuant  to  section  161  of  the  Companiea  Act,  1862, 
to  enter  into  and  carry  into  e£fect,  with  auch  modifica> 
tion  (if  any]  as  he  shall  approve,  an  agreement  for 
the  »ale  and  transfer  of  the  propertiea,  assets,  and 
undertaking  of  thia  oompauy  to  the  said  new 
company,  a  draft  whereof  is  submitted  to  this 
meeting.'' 

On  the  refusal  of  the  liquidator  to  register  their 
names,  as  they  were  not  already  on  th©  register  uf 
members,  the  applicants,  as  tranaferees,  applied  by 
originating  summons  to  have  the  tranafers  ri^gist^red 
nunc  pro  func,  by  inserting  their  names  as  members, 
as  joint  holders  of  the  shares.  The  application  aaked 
that  the  registration  might  date  as*  from  the  date 
when  the  sh^rea  ought  to  ha^e  been  registered— viz., 
as  to  the  said  17,254  aharea  from  the  aaid  20th  of 
March,  1903 ,  and  as  to  the  said  d,OOQ  aharea  as  fioui 
the  4ih  of  April,  1903. 

Buckley,  J,,  ordered  that  the  register  of  memben  of 
the  Sussex  Brick  Co,  be  rectified  by  registering  therein 
the  two  transfers ;  but  refused  to  date  back  the 
registrations  to  the  20th  of  March  and  the  4th  of 
April  respectively.  Aa  this  was  not  aU  that  wu 
a^ed  for,  the  plaintiffs  appealed. 

There  was  a  cross* appeal  by  the  reipondent 
liquidator  that  the  whole  of  Buokley,  J*%  order 
fhould  be  reveirsed. 


Miiir  Mackenzie t  for  the  appeUant  plaintiffs. — 
Where  the  register  is  rectified  for  undue  dela?*  and  if 
not  rectified  would  render  the  person  liable  &•  a 
member,  the  court  will  date  baak  the  registration  : 
In  re  Joint  Stock  Discount  Co.f  NaiionU  case^  15  TV,  E, 
143f  L.  B.  3  Eq.  77-  Here  the  plaintiffs  are  entitled 
to  have  the  registration  dated  back,  becauie  on  the 
4th  of  April  and  the  2 let  of  March  reapectively  they 
were  entitled  to  be  members  of  the  company, 
[YAiroHAif  WiixiAMS,  L.J, — The  35th  section  pro- 
vides for  rectification,  not  only  where  a  wrong  name 
is  on  the  regiater,  but  where  there  has  been  uuneoeaaa^ 
delay.]  This  order  of  Buckley,  J.^  ought  to  be  variod. 

Ha  referred  to  sections  161  and  162  of  the  Com- 
paniea Act,  1862  (25  &  26  Yict,  c  89). 

Oort-Brownt,  K.C.^  and  J\  E.  Harman,  for  the 
defendant,  the  liquidator.— ^a^mri^i  case  was  decided 
und^  section  9S  of  the  Companies  Act,  which  linki 
together  for  this  purpose  the  settliug  of  the  lilt  of 
contributones  and  the  rectifying  of  the  regtitet 
[Vatjqhatt  Wilmams,  L.J, — Buckley,  J,,  in  his  book 
say  a  Natioji'i'i  €U6i  was  decided  under  section  3o  \  section 
98  is  not  mentioned  once  in  the  case.]  If  that  is  io, 
the  only  remedy  for  the  plaintiffs  ia  under  section  ^5, 
and  perhaps  damages.  Section  3^  is  preserved  in 
section  98,  Up  to  liquidation  the  govemiug  docu* 
ment  is  the  document  of  regiatration,  after  liquidation 
it  is  the  list  of  contributor iea.  The  object  of  the 
scheme  of  reconstruction  is  to  find  out  bow  to  carry 
on  the  business.  If  application  is  made  under  sectiou 
35  it  entitles  a  man  only  to  have  the  regiatration 
rectified. 

They  referred  to  Jn  rs   National  Bank  of  Waki\ 
(Tt^yior,  PhilUpi,  and  Bickard  cnm),  U  W.  R,  401, 
[1897]  1  Ch.  298, 

Mutr  Mutckenzie  replied, 

Vauqeaii  Whxiams,  L.J. —  I  think  tliat  tht 
ptainti^'  ap^ol  must  be  allowed.  I  propose  to 
deal  with  this  case  as  a  case  in  which  there  has 
been  an  unfortunnte  accident,  whioh  reanlted  in  very 
unnecessary  delay  in  the  putting  of  the  names  of  the 
applicants  Brown  and  Pollock  upon  the  regktor.  If 
one  looks  at  section  35  of  the  Act  of  1862,  tt  «yt: 
"  If  the  name  of  any  person  is  without  suMdict 
cause  entered  in  or  omitted  from  the  register  of 
members  of  any  company  undtr  this  Aot,  or  if 
default  is  made  or  unnecessary  delay  takes  place  in 
entering  on  the  register  the  fact  of  any  person  ha^iog 
ceased  to  be  a  member  of  the  company,  the  person  m 
member  aggrieved,  or  any  member  of  the  company 
or  the  company  itself,  may,  aa  respegts  oooipaiuei 
registered  in  England  or  IrelaDd,  by  motion  in  any  of 
his  Majesty's  superior  courts  of  law  or  equity  *  .  . 
Of  in  such  other  manner  as  the  said  courts  may  direct, 
apply  for  an  order  of  the  court  that  tbe  registef  may 
be  rectified  ;  and  the  court  may  either  refuse  sucH 
application,  with  or  without  coiti,  to  be  paid  by  the 
applicant,  or  it  may,  if  satisSed  of  the  juttioe  of  tbi 
case,  make  an  order  for  the  rectification  of  the  reghltr 
and  may  direct  the  company  to  pay  all  the  co<ati  of 
such  motion,  application^  or  petitiou,  and  any  datBag«« 
the  ptvrty  aggrieved  m^y  have  sustained,*^  N^w,  in 
thia  case  there  can  be  no  doubt  that  the  Qamfli  «l 
these  gentlemen  ought  to  have  been  on  tha  it^giiltt 
at  an  earlier  time,  and,  so  f  dr  ai  this  cat  e  is  conoemt  d, 
at  a  date  earlier  than  the  time  of  the  holding  of  the 
meetings  with  regard  to  the  reoonstr action  of  thii 
company,  Kow^  under  these  dxcumstanoea,  if  tn 
looks  at  Nati&n*i  caie,  15  W,  E,  143,  3  Bq.  77,  «ii2' 
sees  what  is  said  there,  there  can  be  no  donbt  tb&l 
that  case  is  an  authority  for  the  proposition  that 
where  it  is  right  that  an  order  for  rectification  ^flnli 
be  made  (a^  Lord  BomUly  draws  no  disttnotioa 
between  whetlietr  there  is  au  order  for  £«oiificalioti  fa^ 
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taking  the  name  off  or  by  patting  a  name  on  to  the 
legiBter),  the  oonrt  may  inake  an  order  not  only  that 
the  right  name  shall  be  pat  on  or  taken  off  the 
register,  as  ihe  otse  m%y  be,  bat  that  the  reffister 
shall  be  treated  as  if  the  name  had  been  on  or  off  the 
register,  when  it  ought  to  have  been  on  or  off  the 
register. 

Now  what  is  soggeeted  is  this.  It  is  said,  on 
behalf  of  the  liquidator,  *<  It  is  quite  true  that 
may  be  done  in  the  exercise  of  the  power  given 
by  section  35  of  the  Act,"  but  really  the  power 
which  was  actually  exercised  by  Lord  Bomilly  was 
a  power  exercised  in  respect  of  a  list  of  contribu- 
tories;  and  after  the  commencement  of  liquidation 
the  only  power  under  which  the  register  can  be 
rectified  is  under  the  98th  section,  and  you  are  no 
longer  acting  under  the  35th  section.  The  98th 
section  says,  "  As  soon  as  may  be  after  maldng  an 
order  for  winding  up  the  comi>any  the  court  shall 
settle  a  list  of  contributories,  with  power  to  rectify 
the  register  of  members  in  all  cases  where  such  recti- 
fication is  required  in  pursuance  of  this  Act,  and  shall 
cause  the  assets  of  the  company  to  be  collected,  and 
applied  in  discharge  of  its  liabilities.*'  It  is  said  that 
after  the  liquidation,  rectification  is  really  under 
section  98,  and  that  under  these  circumstances  this 
rectification  ought  not  to  be  made  nunc  pro  tunc  On 
that  point  there  i^  the  case  of  In  re  The  ScoUish 
Univeriol  Finance  Bank  (Buckridge'a  case),  13  W.  B. 
677,  2  H.  ft  M.  642  (Wood,  Y.C).  Bealiy,  when  one 
looks  at  it,  this  particular  point  was  raised  there. 
Mr.  Morris  in  arguoient  says,  **The  98th  section  of 
the  Act  is  a  poftitive  direction  as  to  the  course  which 
is  to  be  pursued.  The  court  is  to  settle  a  list  of  con- 
tributories. with  power  to  rectify  the  register,  so  far 
as  may  be  necessary."  When  the  learned  Yioe- 
Ghaucellor  came  to  give  judgment,  what  he  says  is 
this,  at  p.  645:  *<It  is  said  in  opposition  to  the 
motion,  tnat  it  is  irregular  after  a  winding-up  order 
has  been  made,  because  the  whole  matter  is  then  in 
the  hands  of  the  court,  and  I  am  referred  to  the  98th 
section  of  the  Act  to  show  that  the  rectification  of  the 
register  is,  after  such  an  order,  a  matter  merely 
auxiliary  to  the  settlement  of  the  list  of  contributories. 
But  there  is  nothmg  in  that  section  to  prohibit  the 
court  from  acting  in  respect  of  the  share  register  of  the 
company,  in  any  manner  in  which  it  might  havA  acted 
had  that  section  not  existed,  and  I  cannot  therefore 
hold  that  the  hands  of  the  court  are  in  any  manner  ti«>d 
by  that  section.' '  Bealiy  that  dedrion  of  Wood,  Y .0. , 
seems  to  me  to  be  exactly  in  point,  and  to  native 
the  argument  which  counsel  for  the  respondeat 
liquidator  has  submitted  to  us.  I  see  really  that  that 
▼i«w  is  taken  by  Buckley*  J.,  in  the  last  edition  of 
hifl  book  (Buckley  on  the  Companies  Acts  (8th  ed., 
1902),  at  p.  322),  in  which  he  cites  several  other 
aathorities  besides  Buckridg^e  caaCf  whioh  I  have 
just  referred  to,  and  although  I  have  not  looked  at 
them,  I  have  no  doubt  that  those  other  authorities 
cited  by  him  bear  out  the.  same  proposition.  Buckley, 
J.y  says :  "  After  a  windiiag-up  order  has  been  made, 
the  power  of  rectification  given  to  the  court  by  sec- 
tion 35  is  not  out  down  and  reduced  to  a  mere  power 
of  rectification  in  the  settling  of  the  list  of  the  con- 
tributories. It  is  open  to  a  contributory  after  the 
order  has  been  made,  and  before  the  list  of  contribu- 
tories has  been  settled,  to  move  for  rectification  under 
this  section  and  the  35th  section."  I  have  only  to 
add  this,  that  I  do  not  mean  for  a  moment  to  suggest 
that  anyone  is  entitled  to  such  an  order  ex  adnto 
jutiUiit ;  it  is  a  matter  in  the  discretion  of  the  judge, 
and  there  might  be  oases  in  which  the  learned  ju^e 
might  refuse  to  make  an  order  iu  favour  of  the 
applicant  if  he  thought  it  would  work  injustice  in 
respect  of  other  people.    If  I  thought  here  that  it 


would  work  injustice  to  other  people,  and  especially 
if  I  thought  it  would  work  injustice  to  persons  who 
are  not  in  any  way  bound  to  bear  the  mistakes  of  the 
company,  I  should  carefully  consider  before  I  made 
any  order.  But  in  the  present  case  there  is  no 
BUtfgestion  of  any  such  state  of  things  at  all.  The 
suggestions  that  have  been  made  are  that  if  we  make 
this  Older  we  shall  invalidate  the  resolution,  because 
the  meeting  will  not  have  been  properly  called,  and  a 
variety  of  other  suggestions  of  that  sort,  which  were 
dealt  with  in  the  course  of  the  argument.  As  the 
matter  stands  we  can  do  justice  and  prevent  any 
wrong  accruing  to  the  applicmts  Brown  aud  Pollock 
without  doing  injustice  to  anyone  else. 

Subung,  L.J. — I  am  of  the  same  opinion.  The 
first  objection  raised  in  this  case  to  the  exercise  of 
the  jurisdiction,  which  is  conferred  on  the  court  by 
section  35  of  the  Companies  Act,  1862,  is  that  the 
court  is  deprived  of  the  power  of  exercising  that 
jurisdiction,  except  for  the  purpose  of  settling  the 
list  of  contributories.  That  objection  is  based  on  the 
wording  of  section  98.  It  is  said  that  the  pawer, 
therefore,  of  rectification  which  is  derived  under 
section  35  is  confined  to  the  settlement  of  the  list  of 
contributories.  I  think  that  is  entirely  contrary  to 
previous  decisions.  There  is  not  only  the  case  to 
which  Yaughan  Williams,  L.J.,  has  referred — 
namely,  Buderidgt^e  caee,  but  I  observe  in  looking  at 
another  case  wmch  is  cited  in  Buckley,  J.'s,  book, 
Reese  River  Mining  Co.  v.  BmUh,  L.  B.  4  H.  L.  64, 
at  p.  80,  there  it  the  high  authority  of  Lord  Oaims 
for  the  proposition  which  was  laid  down  by  Sir  W. 
Page-Wood  in  Buekridge*s  case.  Lord  Oaims  says : 
**  Notwithstanding  the  winding  up,  the  court,  under 
section  98,  is  to  ratify  the  register  of  members  in  all 
cases  where  suoh  rectiBcation  is  required  in  pursuance 
of  the  Act — that  is  to  say,  at  all  events,  in  those  cases 
pointed  out  by  section  35."  Now,  the  present  case 
falls  within  the  35th  section  because,  as  the  learned 
judge  has  found,  aud  the  finding  of  fact  is  really  not 
disputed,  in  the  language  of  the  Act,  '*  unnecessary 
delay  has  taken  place  in  the  entering  on  the  register 
the  fact  of  a  person  having  ceased  to  be  a  member  of 
the  company,"  and  he  has  also  found  that  the  names 
of  the  applicante.  Brown  and  Pollock,  have  been 
omitted  without  sufficient  cause  from  the  register. 
That  being  so,  the  jurisdiction  to  make  such  an  order 
as  Buckley,  J.,  has  made  existe,  and  the  order  there- 
fore must  be  suitained  as  far  as  it  goes.  But  then 
it  is  said  the  present  appeal,  which  Was  opened 
on  behalf  of  the  plaintifb,  seeks  to  fix  the  date 
at  whidi  the  change  on  the  register  is  to  be 
operative.  Now,  it  is  contended  that  the  court, 
under  section  35,  has  no  power  to  do  that.  There 
again  it  seems  to  me  we  have  the  guidance  of 
authority  as  old  as  the  decision  of  Lwd  Bomilly, 
M.B.,  in  Nation's  case,  which  was  given  in  the  year 
1866.  That  order  was  made  by  xh»  Master  of  the 
Bolls,  no  doubt,  having  r^^ard  to  section  98,  in  the 
exercise  of  the  powers  conferred  by  section  35.  It  is 
therefore  an  authority  that  in  a  proper  case  the  court 
has  power  to  fix  a  date  at  which  the  change  in  the 
register  is  to  be  made. 

But  then  after  that  there  comes,  no  doubt,  a  serious 
question.  The  application  of  the  appellante  is  in 
substance  that  the  registration  be  made  nunc  pro  tunc. 
Now  when  an  application  of  that  sort  is  made,  the 
court  ought  to  very  careful  to  see  that  it  does  no 
injustice  by  making  the  registration  really  retrospec- 
tive. I  may  point  out  that  the  power  whioh  is  con- 
ferred by  aoSdon  35  is  not  imperative.  All  that  it 
provides  is  that  the  court  may,  in  a  proper  case, 

)  make  an  order  for  rectification.  Therefore  the  court 
has  full  discretion  to  deal  with  every  particular  case 
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which  comes  before  it^  id  nnoh  a  w^j  oa  ma^  produce 
complete  justioe  i  but  in  the  prBieot  oate  I  fftil  to  aae 
that  any  in  justice  will  bo  done  if  the  alteratioo  ii 
made  aa  ia  aaked.  Wh^t  took  pUoe  is  this :  Ihe 
preieut  applicftnts,  presaing  to  ha^e  their  trandfera 
f€gisteredt  and  aeekiog  their  oefttficateB  as  early  aA 
possible,  gi*t  anawars  from  the  secretary  of  the  oom- 

Sauy  which  led  them  to  belie  ire  that  by  the  date  ot 
te  lait  meeting  the  regiater  would  be  altered,  and 
they  would  appear  aa  members.  Supposinj^  tbii  had 
been  done,  although  they  had  not  received  their 
certificatas,  they  Bent  in  notices  of  diRSf^nt  from  thn 
special  resolution  in  the  way  prescribed  by  section  161 
of  the  Act.  Tbat  gave  the  liquidator  full  notioe  of 
the  poiition  that  tEey  took  ia  the  matter,  a^ri  he 
chose  to  disregard  tt.  Then  this  application  is  made 
to  Buckley,  J„  with  the  result  that  the  Tegiater  is 
altered  in  favour  of  the  applicants.  There  is  no 
evidence  before  ua  to  sativfy  me  in  any  way  that 
any  injustice  is  likely  to  accrue  from  the  alteration 
of  the  register  being  dated  so  as  to  coirer  the  notice 
which  was  given  by  the  present  appeUanti 
in  the  exercise  of  the  rights  which  they  had  as 
members  under  section  16L  I  think;  therefore  that 
the  order  asked  for  ought  to  be  made* 

Cozens^  Ha^dy,  L»J. — I  am  entirely  of  the  same 
opinioD,  It  seema  tfi  me  that  the  argument  of  oountiel 
for  the  respondent  liquidator  is  reaUy  b^ed  on  this 
hypothesis^  that  the  register  of  members  is  a  thing 
which  ceases  to  have  any  real  operation  or  existence 
after  the  wm(ling-up  order,  that  the  only  right  which 
can  then  be  dealt  with^  after  &  winding-up  order,  is 
to  be  given  effect  to  by  making  some  change  in  the 
list  of  ucintributoriea*  Well,  if  one  comes  to  look  at 
the  scheme  and  method  of  the  Act^  the  register  of 
members  ia  one  tbing,  and  the  list  of  contributoriea 
is  an  entirely  diffenmt  thing.  The  list  of  contri- 
butories,  to  mention  one  diitinction,  what  is  known 
as  list  "  A  "  and  list  ''  B/'  is  something  larger  than, 
and  di^erent  from*  the  regiater  of  members;  and  the 
Act  itself,  as  it  seems  to  me,  indicates  in  no  doubtful 
manner  that  notwithstanding  a  winding-up  the 
register  of  members  and  the  status  of  members  may 
he  altered^  Now  section  131,  the  very  section  under 
wMch  Buckley,  J,,  has  acted,  or  under  which  he  baa 
partly  acted,  says :  "  Whenever  a  company  is  wound 
ttp  voluntarily  the  company  shall,  from  the  date  of 
the  commencement  of  such  winding-up,  cease  to 
carr?  on  its  business,  except  in  so  far  as  may  be 
required  for  the  beuefici^  winding-up  thereof,  and  all 
transfers  of  shares,  except  transfers  made  to  or  with 
the  sanction  of  the  liquidators^  or  alterations  in  the 
status  of  the  members  of  the  company  taking  place 
after  the  commencement;  of  such  wmding-up  shall  be 
void*  ,  ,  .**  That  section  asserts  that  there  may 
be  after  a  winding- np  transfers  of  shares  with  the 
sanction  of  the  liquidators^  That  being  so,  it  see  ma 
to  me  that  quite  apart  from  ^nj  list  of  oontributoriea 
there  ia  the  register  of  members  to  which  all  the  pro- 
visions of  section  3o  of  the  Act  ought  to  be  applied, 
The  authorities  to  which  Van^han  Williams  and 
Stirling,  L  JJ,,  have  called  attention  seem  to  me  con^ 
cl^vely  to  show,  that  the  j>ower  given  by  section  35 
is  independt?Dt  of  that  which  is  found  by  reference 
under  atction  9^.  I  therefore  cannot  doubt  that  the 
court  now  has  the  right  to  exercise  every  power 
which  is  conferred  by  section  35  where  we  find  there 
has  been  an  uodue  delay  in  registering  a  transfer. 
That  there  haa  been  undue  delay  here,  is  found  as  a 
fact  by  the  learned  judge*  and  the  accuracy  of  that 
finding  is  really  not  diaputed.  Then  we  have 
authority  going  back  to  the  very  early  days  of  the 
CompanieH  Act  that  an  order  under  section  35  may  be 
made  having  a  retrospective  blTect— *'  may/'  I   say, 


not  *'  must  **  be  made — may  be  made  in  a  proper  case, 
may  be  made  imposing  such  conditions  as  the  ci>urt 
thioks  necessary  to  protect  the  rights  of  any  third 
persons.  But  in  a  case  like  this,  where  there  haa 
beeu  no  real  serious  suggestion  of  any  Ut  result  or  any 
unjust  consequence  which  would  follow  from  dating 
the  transfers  aa  at  the  date  when  they  oagbt  have 
been  made,  I    tbiuk  the  order  proposed  is  quite  rtgbC, 

Plaintiffs*     appeal    allmvtd;      JieApondenfs    appeal 

SoHcitort  for  the  app^lanti,  Ingh,  Holwm,  Som  it 
PoU, 

Solicitors  for  the  respondent,  MorrU  FttUer,  i^  Cit* 


Appeal.  } 

(Coliina,  M.E.,  and  Matbew  and  /  Z>eGt  16* 

CL?2ens- Hardy,  K  JJ,)  ) 

Orowthbk  v.  Wbst  Bldikg  Wiimow  Qula^wq 

Co,  (a.) 

Metiter  and  servant  ^Emptnyers*  liabiUttf — Accid^ — 
OQ-mpenmHtyn —  Baildififf  —  Smffdding  —  Laddtr  — 
W<yrkrryin's  Oomj^tHmtmi  A<^,  1897  (60  t£'  ei  VkL  c. 
37)t  a.  7, 

In  an  arhitration  under  th^  Workmeft'i  Compemaiiim 
Act,  1897,  it  appeared  that  the  injurtd  workmam  ttnd 
another  tnan  were  engcttjed  at  the  time  of  $he  a^id^nt  in 
whiUumahing  the  i titer ior  of  a  shed  more  ihan  30  j€^  in 
hfitjht,  and  that  thetf  made  me  of  a  ladder  by  Mikfr 
standing  or  sitting  on  the  rmiga  for  the  purpose  of  applfj* 
ing  tfm  whitewash  to  £/ie  higher  parts  of  me  shed*  The 
county  court  judge  fmind  as  a  fact  that  the  ladder  mu 
not  a  scaffolding  within  the  mtaning  of  the  Ac4* 

fhldf  that  this  fitiding  i^iw  not  wrong  in  jmr4  of  lam. 

Appeal  from  a  decision  of  the  judge  of  the  Brad- 
ford County  Court  in  an  arbitration  under  thA  Wou^- 
men's  Compensation  Act,  1897. 

The  appUcant  for  compensation  was  a  workman 
who  had  been  injured  by  an  accident  in  the  oourse 
of  his  employment. 

The  employers  had  undertaken  the  work  of  whita- 
washing  the  interior  of  a  wool -combing  thad,  whtoh 
was  more  than  30  ft,  in  height,  and  tka  w^k  wis 
being  carried  out  by  the  applicant  and  anotlier  work- 
man by  means  of  a  pump  and  a  flexible  pipe.  It 
appeared  that  there  was  a  ladder  in  the  shed,  and 
the  men  made  use  of  it  in  their  work  by  placing  it 
against  the  wall  and  either  standing  or  Bitting  on 
the  rungs*  This  enabled  them  more  easily  to  apply 
the  whitewash  to  the  higher  parts  of  the  bmloing. 
By  an  accidental  bursting  of  part  of  the  apparatus 
some  of  the  whitewash  fiew  into  the  applicant's  face 
and  he  lost  the  sight  of  one  eye^ 

The  county  court  judge  found  as  a  fact  that  ^tm 
shed  was  not  being  repaired  by  means  of  scaffbldiag 
wtthiti  the  meaning  of  secUun  7  of  the  Workmen's 
Compensation  Act,  1897,  and  on  that  ground  r«fn«ed 
to  make  an  award  of  compeosation* 

The  applicant  appealed. 

/,  J,  WrigM,  for  the  applicant,— The  county  oomt 
judge  was  wrong  in  point  of  law«  He  thought  hm 
waa  bound  to  hold  that  this  ladder  was  not  a  wOtMM- 
ing  within  the  meaning  of  the  Act,  by  the  deciiioii  of 
the  House  of  Lorda  in  Hoddinott  v.  Newton^  (7Aawi/i«n, 
dr  Co.,  49  W.  E,  3S0,  [1901]  A.  C.  id.  But  that 
decision  shows  that  a  **  scaffolding "  within  the  Act 
covers  more  than  ia    popularly  understood  by  the 

(o,)  Reported  by  P.  G.  Bt^oOBR*  B»^»,  Bsmrtw- 
at-Law, 


VoLUL 


rApril  16, 1904.] 


THE  WEEKLY  REPORTER. 


375 


Hh.  Ct.       Iv  bx  Obttbor  Stbsttoit  Mivbbal  Watbb  Oo.  (Ld.).— Lawboit  v.  Bxtnolds.       Hh.  Gt. 


term.  In  Veatey  v.  ChaUU,  60  W.  B.  263.  [1902]  1 
K  B.  494.  the  Master  of  the  Bolls  said  that  the 
effect  of  EaddinoU  ▼.  Newton,  Chambers,  &  Oo.  was 
that  a  ladder  might  be  a  soa^oldiog.  This  case  is 
distingniihable  from  MarehaU  v.  Bude/orth,  50 
W.  B.  596,  [1902]  2  K.  B.  175.  There  the  kdder 
was  used  merely  as  a  ladder  for  the  purpose  of  ascent 
and  descent.  Here  the  ladder  was  used  in  the  way 
in  which  scaffolding  is  generally  nsed  in  Uie  repair 
of  a  boilding. 

GompOon,  for  the  employers,  was  not  called  npon 
to  argne.  * 

Collins,  M.B.— As  I  understand  the  decision  of 
the  connty  conrt  judge,  he  found  as  a  matter  of  fact 
that  this  ladder  was  not  a  scaffolding  within  the 
meaning  of  the  Workmen's  Compensation  Act.  We 
have  no  jurisdiction  to  interfere  with  a  finding  of 
fact  if  there  is  eyidence  to  support  it.  The  applicant 
therefore  argued  that  the  decuion  was  wrong  m  point 
of  law,  and  that  a  ladder,  used  as  the  ladder  in  this 
case  was  used,  mutt  as  a  matter  of  law  be  a  scaffold- 
ing. I  am  not  prepared  to  assent  to  that.  Haying 
regard  to  the  case  of  HoddinoU  y.  Newton,  Ohamhera, 
A  Co.,  I  do  not  think  it  can  be  laid  down  that  a 
ladder  cannot  under  any  circumstances  be  a  scaffold- 
ing. But  I  am  not  prepared  to  say  that  the  finding  of 
fact  of  the  county  court  judge  that  this  particular 
ladder  used  in  this  particular  way  was  not  a  scaffold- 
ing is  wrong  in  law. 

Mathxw  and  Cozsns-Habdy,  L.J  J.,  concurred. 

Appeal  diemiesed. 

Solicitors  for  the  applicant,  Wrenated  &  Hind,  for 
W.  H.  BcgU,  Bradford. 

Solicitors  for  the  employers,  W.  A.  Crump  &  Son, 
for  NeiU  A  Holland,  Bradford. 


nigfl  dttmt  9t  Wwtitt. 


t 


Feb.  20. 


Chan.  Diy. 
Byrne,  J* 

In   re   Chxtboh  Stsettok  Mutbral  Water   Co. 
(Limitkd).  (a.) 

Practice  —  Debenture-holdere*   action  —  8?iort   cause — 
Affidavits  in  support. 

In  actions  coming  on  as  short  causes  without  pleadings 
or  noHce  of  motion  copies  of  t?ie  affidavits  in  supped 
should  be  left  unth  the  papers /or  the  use  of  the  Judge, 

This  was  a  debenture-holder's  action  which  the 
master  had  directed  to  be  set  down  as  a  short  cause 
to  come  on  with  minutes  of  the  proposed  order. 

fir.  E.  Wright. 

Ryland. 

LUweUyn  Williams. 

Upon  the  hearing, 

Btbnb,  J. — ^In  cases  like  the  present,  which  come 
on  as  short  causes  without  pleadings  or  notice  of 
motion,  copies  of  the  affidavit  in  support  should  be 
left  wiUi  the  papers  for  the  use  of  tiie  judge. 

Solidtors.  Chuter,  Broome,  &  Griffithes;  Woodcock, 
Byland,  <k  Parker;  A.  FT.  Osmond. 

(a.)  Keported  by  PERCY  WiNFlBLD,  Esq.,  Barrister- 
at-Law. 


Chan.  Diy.  i 
Farwell,  J.  ) 


Feb.  26;  March  1. 


Lawson  V,  Bbynolds.  (a.) 

Justices  —  Petty  sessions  —  County  business  —  Borough 
.    business — Chunty  justices — Jurisdiction — Precedence 
of  mayor. 

The  county  Justices  for  the  petty  sessional  division  of 
Uighgate  sat  at  Homsey  in  petty  sessions.  The  business 
of  the  court  included  an  information  againet  H.  for 
an  offence  committed  within  the  borough  on  a  summons 
against  H.  signed  by  a  county  Justice.  The  mayor  of 
Hornsey  daimed  the  right  to  take  the  chair. 

Held,  when  a  case  has  once  been  earmarked  a^  county 
business  or  borough  business  by  tfie  itsue  of  a  proper 
summons  to  appear  before  the  county  or  the  borough 
tribunal,  the  county  Justices  or  the  borough  Justices,  as 
the  case  may  be,  have  seisin  of  it,  and  the  other  body  of 
Justices,  although  having  concurrent  Jurisdiction,  cannot 
intercept  the  case.  The  business  in  this  case  was  %ot 
borough  business  for  tJie  purpose  of  founding  a  daimfor 
the  mayorto  take  the  chair.  It  was,  in  fact,  ab  initio 
and  remained  throughout,  county  business. 

This  was  an  action  by  the  Mayor  of  Homsey 
claiming  a  declaration  that  he  is  entitled  by  yirtue 
of  section  156  of  the  Municipal  Corporations  Act, 
1882,  to  precedence  oyer  all  justices  of  the  peace  for 
the  county  when  sitting  at  petty  sessions  withm  the 
borough. 

The  facts  are  set  out  in  the  judgment  of  Farwell,  J. 

The  MuQidpal  Corporations  Act,  1882,  proyides: 
Section  155. — **  (1)  The  mayor  shall,  by  yirtue  of  his 
office,  be  a  justice  for  the  borough,  and  shall,  unless 
disqualified  to  be  mayor,  continue  to  be  such  a  justice 
during  the  year  next  after  he  ceases  to  be  mayor.  (2) 
The  mayor  shall  haye  precedence  oyer  all  other  justices 
acting  in  and  for  the  borough,  and  be  entitled  to  take 
the  chair  at  all  meetings  of  justioss  held  in  the 
borough  at  which  he  is  present  by  yirtue  of  his  office 
as  mayor ;  except  that  he  shall  not,  by  yirtue  of  this 
section,  faiaye  precedence  oyer  the  justices  acting  in  and 
for  the  coun^  in  which  the  borough  or  any  part 
thereof  is  situate,  unless  when  acting  in  relation  to  the 
business  of  the  borough,  or  oyer  any  stinendiary 
magistrate  engaged  in  administering  justice.'^ 

Macmorran,  K.C.,  and  E.  Beaumont,  for  the 
plaintiff. 

Warmington,  K.C.,  Danckwerts,  K.C.f  and  Eustace 
Hills,  for  the  defendants. 

Farwxll,  J.,  in  gtying  judgment,  said :  The  mayor 
of  Homsey  daims  a  declaration  that  he  is  entitled,  by 
yirtue  of  section  165  of  the  Municipal  Corporations 
Act,  1882,  to  precedence  oyer  all  justices  of  the  peace 
for  the  county  when  sitting  at  petty  sessions  within 
the  borough  and  acting  in  relation  to  the  business  of 
the  borough  under  the  following  circumstances :  The 
borough  of  Homsey  forms  part  of  the  county  of 
Middlesex,  and  was  incorporated  by  Boyal  Charter 
of  the  17th  of  August,  1903.  The  plaintiff  was  duly 
elected  mayor  of  l£e  borough  on  the  9  th  of  Noyember, 
1903,  and  nas  taken  the  oath  of  allegiance  and  the 
judicial  oaths  required  to  be  taken  by  a  justice  of  the 
peace  for  the  borough  and  also  by  a  justice  of  the 
peace  for  the  county.  The  borough  has  not  a  separate 
court  of  quarter  sessions,  nor  has  it  a  separate  com« 
mission  of  the  peace,  and  the  county  justices  continue 
to  hold  petty  sessional  courts  for  the  Highgate 
diyision  in  exactly  the  same  way  as  they  held  them 
before  the  incorporation,  and  their  jurisdiction  is  in 
no  way  abridged  or  affSscted  by  the  incorporation. 

(rt.)  Reported  by  Paul  Strickland,  Esq.,  BarriHter- 
at-Law. 
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High  CoimT, 


Lawsoit  v.  BxnroLDt* 


Vol  LIL 
High  Ooitet, 


Tbe  question  turns  on  ttiQ  true  coostmctioii  of 
vectioQ  155  of  the  Manldpal  Oorporations  Aot,  1SS2* 
[His  lordship  read  the  section,  and  continued  :]  The 
Aot  obviously  oontempiates  that  the  mayor  will  sit 
with  thd  county  justicBBj  and  gives  him  the  right  to 
take  the  chair  at  all  meetings  of  justices  held  in  the 
borough  at  which  he  is  present  virtute  ojjidi^  and  not 
merely  at  meetingB  of  borough  jutticses^  for,  having 
regard  to  the  exception,  I  cannot  read  **  justices"  as 
if  it  were  **Buch  justices."  Thia  right  to  attend 
meetings  of  the  couuty  justices  Is  in  accordance  with 
the  general  law  as  laid  down  in  &/;  v.  ^moa,  2B.  &.  A. 
633,  and  stated  by  Lord  Blackburn  in  Mayor  of 
Beigaie  v.  EaHy  16  W.  E.  e&6,  L.  E.  3  Q.  B.,  at  p, 
248,  that  in  a  borongh  where  there  is  no  court  of 
qnarter  seesioBS  and  no  non-intromittant  clause  in 
the  charter  (which  is  this  caie]  the  justices  of  the 
borough  have  no  axdnsive  jurisdiction  within  the 
borongh  and  no  jurisdictiou  bejond  the  borough,  but 
act  in  i^aie  and  in  aid  of  the  count f  justices,  so  far  as 
they  act  upon  what  are  at  the  same  time  borough  and 
county  offences,  and  all  acts  that  the  borough  justices 
can  do  can  be  done  by  the  county  justices*  The 
county  justices  and  the  borough  justices  have 
exaotly  the  same  powers  and  authorities,  but  the 
ambit  of  the  exercise  of  such  powers  is  different^ 
that  of  the  county  justices  includes,  and  that  of  the 
borough  justices  is  limited  to,  o^ences  committed 
within  the  borough.  They  may  act  together  (per 
Lord  Kenyon,  Rtx  v,  Sain$hufy,  4  T.  B  Ao%),  and  the 
county  justices  cannot  lawfully  exclude  the  borough 
justices  [Reg.  v,  WiUiaTmon,  7  Times  L*  E.  534), 
and  the  county  justioes  can,  if  they  please,  sit 
with  the  borough  justiees  in  petty  leasions  for  the 
bonnigh  and  dispose  of  borough  busiaeiB.  This 
brings  me  to  the  cooBideration  of  the  exception,  I 
obsorve  that  the  sub- section  begins  by  giving  pre- 
cedence and  the  right  to  taJke  the  chair,  whue  the 
exception  epecifiew  precedence  only,  and  I  do  not 
forget  that  under  the  Act  5  &  6  Wifi.  4,  c.  76,  it  was 
held  that  words  giving  precedence  only  appJied  to 
social  and  not  to  magisterial  preoedenoe— e.^,,  Ms 
parU  The  Mayor  of  Birmingh&m,  9  W*  E.  34,  30 
L.  J.  Q.  B.  2 1  but  1  do  not  think  that  it  is  possible 
so  to  limit  the  exception,  having  regard  to  the  refer- 
ence to  business. 

The  next  qnestionj  to  my  miod,  is,  "  What  is 
meant  by  '  the  business  of  the  borough '  ?  "  The 
facta  in  the  present  case,  and  on  which  alone 
I  expreaa  an  opinion  are  as  follows:  On  the  9th 
of  December,  1903,  the  county  justices  for  the  petty 
sessional  division  of  Highgate  sat  at  Homsey  in  petty 
sessions*  The  busineaii  of  the  court  induded  an 
information  laid  against  Gerald  Kermetn  for  throwing 
stones  within  the  borough  ou  a  summons  against 
Herman  signed  by  a  county  justice.  On  the  case 
being  oallea  on  the  mayor  claimed  ^e  right  to  take 
the  Smir,  on  the  ground  that  he  was  entitled  so  to 
do  in  all  caaes  iu  which  the  offence  had  been  com- 
mitted  within  the  borough.  His  right  was  not 
admitted,  and  tiiis  action  is  bronghi  to  establish  such 
rights  I  am  of  opinion  that  the  mayor  has  no  such 
right.  The  court  was  sitting  as  a  petty  sessional 
division,  not  as  petty  sessions*  The  summons  was 
granted  by  a  county  justice,  and  the  oonnty  justioes 
bad  foil  jurisdiction  to  deal  with  the  case.  The  fact 
that  if  there  were  a  mayor  and  ex-mayor,  so  as  to 
conatitnte  a  quorum,  they  could  have  sat  in  petty 
sessions  (see  Reg.  v*  WTiiUks,  13  a  B*,  at  p.  254),  and 
have  granted  a  summons  to  taing  the  prisoner  before 
them  does  not  make  the  trial  of  this  offence  bniineas 
of  the  borough.  It  was,  in  fact,  business  of  the 
county,  and  not  the  lees  so  because  it  might  in  certain 
events  have  been  dealt  with  as  business  of  the  borough. 
Even  if  thsire  wsre  a  quorum  of  borough  justices, 


they  could  not  as  such  try  the  case  after  the  juris- 
diction of  the  county  justioes  had  attached,  Wtien  a 
caae  has  once  been  earmarked  as  county  butiness  or 
borough  buBiness  by  the  issue  of  a  proper  summons  to 
appear  bafore  the  county  or  the  borough  tribunal,  as 
the  case  may  be,  the  county  justices  or  the  borough 
juitices,  as  the  case  may  be,  have  seisin  of  it,  and  the 
other  body  of  justices^  although  having  concurrent 
jurisdiction,  cannot  intercept  the  ease. 

The  question  before  me  is  governed,  in  my  opinion, 
by  the  decision  of  the  Court  of  King*s  Bench  in  £^  ▼« 
Smmhury,  4  T.  E.  451,  that  where  two  sets  of 
magistrates  have  a  concurrent  jurisdiction  aud  one 
appoint i  a  meeting  to  grant  ale  licences  their  juria- 
diction  attaohea  ao  as  to  exclude  the  others,  although 
both  might  sit  together.  In  that  case  the  mayor  and 
some  of  the  aldermen  of  the  Oity  had  by  charter 
jurisdiction  in  Bouthwark,  but  as  the  charter  con- 
tained no  intromittant  clause  the  justicei  of  Surrey 
had  a  concurrent  ]urisdiction»  Lord  Ken  you  at  p.  455 
says  :  **  But  another  question  has  arisen^  and  which 
is  proper  should  be  settled^whetber  it  be  legal  [for 
whether  it  be  decent  or  deoorous  no  jisrson  can  doubt) 
for  two  difTerent  aeta  of  magiHratee,  having  oou* 
current  jurisdiction,  to  run  a  race  in  the  exercise  of 
any  part  of  their  jurisdiction  ?  It  is  of  infinito 
importance  to  the  public  that  the  acts  of  the  mam* 
trates  should  not  only  be  substantially  good,  but  use 
that  they  should  be  decorous*  The  facts  in  this  cass 
are  shortly  these.  Some  of  the  justicat  for  the  county 
of  Surrey,  having  before  them  the  statute  of  25  G«q. 
2,  and  knowing  that  the  licenoea  ought  to  bo  granted 
on  a  certain  day  and  time,  appointed  a  day — thfi  4th 
of  September— for  licensing  alehouses  in  this  division, 
on  which  day  they  accordingly  held  their  tneettng ; 
and  certain  of  the  magistrates  of  the  City  of  London, 
who  in  general  are  competent  to  this  purpose, 
appointed  another  meeting  on  a  subsequent  day. 
But  the  jurisdiction  of  the  justioes  who  had 
appoioted  the  first  meeting  had  attached  b^Of^ 
this  time,  not  indeed,  so  as  to  exclude  the  (Xty 
joitioas  ^m  acting  at  the  first  meeting*  for  they 
might  all  have  acted  together,  but  it  exduded 
the  Oity  justioes  of  their  jurisdiction  to  aot  m 
the  subsequent  day.  On  the  general  question^  there- 
fore,  I  am  clearly  of  opinion  l£at  the  Surrey  juistftOif 
and  the  magistrates  for  the  City  have  a  co-ordinats 
jcuiadiction  in  this  district;  that  the  meeting  of  tbe 
City  juatices  in  this  caae  was  illegal,  the  jutisdictton 
of  the  other  magistrates  h»vin^  first  attached.'* 

In  my  opinion  the  mayor  in  the  case  belO£t  tns 
could  not  issue  a  summons  against,  or  hold  a  p«tty 
sessions  for  the  borough  oo,  a  prisoner  already  som- 
moned  before  the  county  justices,  because  the  juris^ 
diction  of  the  latter  had  already  appropriated  it  at 
county  business,  and  by  parity  of  reasoning  he  cannot 
be  heard  to  intervene  and  say  that  it  is  borough 
business  for  the  purpose  of  founding  upon  it  m  olaiaa 
to  take  the  chair  at  a  meeting  of  the  county  jovttoes 
sitting  for  the  petty  session^  division  to  lSrj  it  It 
wai,  in  fact,  ah  iniiio  and  remainod  throughout 
county  business*  In  the  same  way,  if  there  wsro  a 
borough  petty  sessions  and  the  summons  had  reqniivi 
the  prisoner  to  attend  there,  the  county  justioes  could 
not  hare  intercepted  it,  and  if  they  h&d  choien  to  sit 
at  the  borough  soisions  the  mayor  would  have  taken 
the  chair.  The  result  is  that  the  action  fails  and  is 
dismissed  with  costs. 

Solicitors  for  the  plaintilf,  L.  J*  Loihi&m^ 

Solicitor  for  the  defendant.  Sir  Richard  Michdtm^ 


Vol  m. 
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Iv  BB  Fbbkoh  BBXwsmu 


HniH  OOTTBT. 


SwK-b3J.J.)  PeV.  16. 18.  23. 

In  re  Fbenoh  Bbbwsteb. 
Waltbbs  tf.  Fbktoh  Bbbwbteb.  (a.) 

Merger — Charge — Intestacy  o/partionm' — Owner  of  land 
neoBt-o/'kin—No  adminietroHon — Merger  qf  lenefi^d 
interest. 

A  fiUher  roae  the  aetUor  of  a  portion  term  which  became 
nested  in  his  son.  The  father  became  beneficially  en- 
titled to  the  portion  on  the  decease  of  his  son  intestate  in 
the  father's  lifetime.  The  father  did  not  take  out  letters 
of  administration  to  the  son. 

Held,  that  it  was  for  the  benefit  of  the  father  that  the 
portion  shotdd  sink  into  the  estate.  That  t?ie  faiher^s 
own  beneficial  interest  in  the  charge,  as  tJie  sole  next"  of- 
kin  of  the  son,  had  merged  in  the  estate. 

Origiiisting  summons. 

Bobert  A.  B.  French  Brewster  married  Oenddine 
Oooper  in  1876. 

This  marriage  was  dissolved  in  1891.  There  was 
issne  of  the  marriage  four  sons»  the  eldest  being 
Bobert  A.  French  Brewster.  The  second  son,  Henry 
G.  French  Brewster,  who  attained  twenty-one  in  his 
father's  lifetime  died  in  January,  1900,  and  wns  not 
married.  Arthur  A.  French  Brewster,  and  a  fourth 
son  who  died  in  infancy.  B.  A.  B.  French  Brewster 
married  a  second  time,  and  his  widow,  Mrs.  Annie  Y . 
French  Brewster,  was  still  living. 

Mrs.  Geraldine  French  Brewster  was  also  liring. 

By  a  marriage  settlement  dated  the  27th  of  Sep- 
tember, 1876,  on  his  marriage  with  O.  Cooper, 
B.  A.  B.  French  Brewster  charged  his  Irish  properties 
with  rent-charges  for  his  wife,  and  a  portions  charge 
of  £15,000  for  the  younser  children. 

On  the  dissolution  of  the  marriage  of  B.  A.  B. 
French  Brewster  and  G.  French  Brewster  a  deed  of 
oovenant,  dated  the  2nd  of  June,  1891,  was  entered 
Into  by  B.  A.  B.  French  Brewster  in  the  teroos  of  an 
order  of  the  Divorce  Division.  B.  A.  B.  French 
Brewster  died  in  May,  1901.  His  will  and  codicil 
were  proved  in  November,  1901. 

In  July.  1902,  an  origmating  summons  was  issued 
at  the  inrtance  of  Mrs.  Annie  French  Brewster  for  the 
administration  of  the  estate    of  B.  A.   B.  French 


The  trustees  of  the  settlement  took  out  the  present 
summons  for  the  settlement  of  the  following  amongst 
otiier  questions :  whether  the  sum  of  £7,500  (being 
the  moiety  of  the  portions  charge  of  £15,000)  which 
became  vested  in  Henry  G.  ^ench  Brewster  had 
merged  and  was  no  longer  raisable. 

Eve,  K.C.f  and  E.  J*  Elgood,  for  the  trustees  of  the 
settiement  ohaispng  the  portions,  submitted  that  a 
question  has  arisen  by  reason  of  the  death  of  the 
seoond  son  Henry,  who  attained  twenty-one  and  who 
was  killed  in  January,  1900.  His  right  to  the  £7,500 
had  vested,  and  the  question  is  whether  by  reason  of 
his  death,  leaving  his  father  his  sole  next-of-kin, 
the  sum  of  £7,500  being  a  moiety  of  the  portions 
ohaige  of  £15,000,  has  merged  in  the  fee  simple 
aetUedby  the  marriage  settlement,  which,  subject  to 
the  jointure  rent-dharffe  and  portions  charge  thereby 
created,  belonged  absoTutelv  to  the  testator,  or  whether 
It  is  still  raisable.  This  is  a  Question  between  the 
eldeet  son  and  the  son  Arthur.  The  eldest  son  takes 
it  if  it  is  raisable,  and  if  it  is  sunk  into  the  inheritance 
tb«y  benefit  rateably  between  the  two. 

Hon.  Frank  BusseU,  for  the  defendant,  Bobert  A. 
Frmoh  Brewster,  submitted  that  it  was  his  intw est 


<a.)  Beported  by  Paul  Stbioxland.  Esq.,  Barrister- 
at-Law. 


to  contend  that  there  had  been  no  merger,  in  order 
that  the  personal  estate  of  which  Bobert  was  tenant 
for  life  might  be  freed. 

Hodge,  for  Arthur  A.  French  Brewster,  submitted 
that  the  £7,500  never  became  vested  in  the  son  Henry, 
•o  that  the  father  became  entitled,  as  being  sunk  in 
the  inheritance. 

Vernon  Smith,  K.C.,  and  A.  E.  BusseU^  for  the 
executors  of  the  father,  Bobert  A.  B.  French  Brewster. 


MarteUi,  for  a  jointress. 

Swinebn  Badt,  J.,  in  giving  judgment,  s^id :  The 
only  remaining  question  is  whether  the  portion 
of  £7,500  which  vested,  but  which  the  father  became 
beneficially  entitled  to  on  the  decease  of  his  son 
intestate  in  the  father's  lifetime,  has  sunk  into  the 
estate  out  of  which  it  was  to  be  raised,  or  must  be 
treated  as  still  subsisting  and  forming  part  of  the 
father's  personal  estate. 

In  my  opinion  it  was  clearly  for  the  benefit  of  the 
father  that  it  should  sink  into  the  estate»  having 
regard  to  the  father's  covenant  that  the  premises 
should  continue  to  be  of  the  full  clear  yearly  value  of 
£1,800.  The  extinction  of  this  charge  would  reduce 
the  father's  liabiUI^  upon  this  covenant,  and  the 
lands  diarged  would  become  a  better  security  for  the 
remaining  moiety  of  the  portion  of  £15,000.  Again, 
the  father  never  manifested  any  intention  of  keeping 
alive  the  charge,  and  although  the  son  died  in 
January,  1900,  and  the  father  not  until  the  20th  of 
May,  1901,  the  father  did  not  take  out  any  letters  of 
administration  to  his  son. 

The  objection  ur^^  to  the  merger  or  extinguish- 
ment of  the  charse  is  that  the  father  did  not  own  the 
estate  and  tiie  diarge  in  the  same  right.  He  was 
entitled  to  the  estate  beneficially,  but  was  only 
entitled  to  the  charge  upon  taking  out  administration 
to  his  son,  and  that  any  debts  of  the  son  would  first 
have  to  be  paid  before  the  titie  of  the  father  to  the 
residue  was  cleared. 

The  answer  to  this  objection  is  that  no  question  of 
merger  arises  until  all  debts  and  other  claims  (if  any) 
agamst  the  son's  estate  have  been  discharged.  It  is 
only  in  respect  of  the  interest,  which  the  father  takes 
beneficially  in  the  son's  estate,  that  merger  arises,  so 
that  no  prejudice  can  be  occasioned  to  third  parties. 
It  is  not  claimed  that  if  the  father  had  taken  out 
letters  of  administration  to  his  son  merger  would  at 
once  have  taken  place,  irrespective  of  any  liabilities 
of  the  son.  The  father  would  not  in  that  case  have 
been  entitled  to  the  land  and  the  estate  of  his  son  in 
the  same  right,  and  there  would  not  have  been  any 
merger  to  we  prejudice  of  the  son's  creditors :  In  re 
Baddiffe,  Baddiffe  v.  Baver,  40  W.  B.  323,  [1892]  1 
Ch.  227. 

This,  however,  does  not  affect  the  question  before 
me,  which  is  whether  the  lather's  own  benefical 
interest  in  the  £7,500,  as  the  sole  next-of-kin  of  tiie 
son  has  not  merged,  and  in  my  opinion  it  has. 

Having  once  arrived  at  the  oondnsion  that  it  was 
for  the  benefit  of  the  father  that  it  should  merge,  I 
see  nothing  to  prevent  the  extinguishment  of  the 
charge  takmg  place. 

It  IS  established  by  unquestionable  authority  that 
where  the  owner  of  land  becomes  entitied  beneficially 
to  a  charge  thereon  as  next-of-kin  of  a  person 
entitled  to  the  charge,  the  cham  will  sink,  if  it  is  for 
the  benefit  of  the  person  entittod  to  the  land  that  it 
should,  even  although  some  person  other  than  the 
oauer  of  the  land  became  the  legal  personal  repre- 
sentative of  the  owner  of  the  charge,  and  even 
although  tiie  charge  be  secured  by  an  outstanding 
term  vested  in  trustees,  for  the  purpose  of  raising  the 
charge.    This  was  decided  by  Lord  Loughborough 
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in  1793  in  the  oase  of  Lord  Cotnplmi  t.  OjDPnden,  2 
Yes.  2UQ>  26L  In  that  case  a  I  una  tie  was  en  titled  to 
land,  aiid  his  ataiar  Elijsabeth  Bromfield  w&b  endtlad 
to  t^o  inma  of  £1^500  e^ch^  aeanrod  upoti  it^  one  of 
whiah  two  mms  w&h  aecortid  by  a  trust  term*  She 
died  intefltate,  leaving  her  brother  her  Bole  nett- 
of^kin.  After  the  lunatic^a  deaths  a  biU  waa  fil^d  bj 
his  next-of-kin,  claiming  that  theae  two  sums  of 
£1,500  each  formed  part  of  the  lunatic's  estate,  and 
had  not  annk  inti^  the  land,  &nd  on  the  other  hand 
it  was  insisted  by  Sir  Henry  Oxenden^  the  helr-at- 
liw  of  the  lunatic,  that  he  inherited  the  land  free 
from  any  charge  in  favour  of  the  pergonal  eatate. 
It  was  urged  on  behalf  of  the  plaintiff  thuit  the  two 
sun^B  of  £1,500  each  would  have  been  liable  for  the 
debts  of  ELi;cabeth^  and  that  in  the  absence  of  any 
election  by  the  lunatic  it  ought  not  to  be  held  that 
the  charge  had  merged,  merely  because  as  sole  next- 
of-kin  to  hia  sister  the  lunatic  bad  beoome  entitled  to 
the  benefit  of  the  charge.  Laid  Loughborough^  how- 
ever, held  that  the  heir  took  the  land  discharged  from 
the  burden  which  had  become  merged  in  the  inherit^ 
ance.  and  that  it  made  no  difference  that  one  of  the 
two  sums  was  secured  by  a  trust  term*  Tius  caae  ia 
preciaelT  in  potnt,  and  the  circumstances  are  undis* 
tingiiishahle  from  the  present. 

Again,  in  Forbes  v.  MoffidU  18  ¥es.  384,  Sir  WilHam 
Grant  a&id :  **  Upon  the  aubject  ^*  (of  merger  or  ex* 
tinguishment  of  a  charge)  ^' a  court  of  equity  is  not 
guided  by  the  rules  of  law*  It  will  sometimes  hold  a 
charge  extingmshed  where  it  would  iubaist  at  law, 
and  sometimes  pre&erve  it  where  at  law  it  would  be 
merged/^ 

Again »  in  Sumhey  v*  Swaht-y,  15  Sim*  106,  it  was 
held  by  Shad  well,  Y,Q.,  that  certain  charges  on  real 
estate  were  kept  aUve  bo  far  ae  was  necessary  for  the 
payment  of  certain  debts  and  legaQiea,  and  subject 
thereto  sunk  into  the  inberitanoe,  and  that  the  next- 
of-kin  bad  no  equity  to  have  the  balance  of  the 
amount  of  the  charges  raiaed  and  paid  to  them, 

Acootdingly  I  dedde  that  the  £7,500  in  question 
in  this  case  bas  sunk  into  the  inheritance. 

Solicitors.  Gu4h,  PhiUips^  WalterBt  it  WiUuiTm ; 
Martineau  it  Eeid ;  Bohert  TotkL 


Feb.  19,  22;  March  1* 


K,  B,  Dir.    J 
{Buckley,  J,)} 

Soina-WEST  SuBURBAK  Water  Co,  v.  St,  Mary- 
LEBOifB  Guard lAJca*  (a,) 

Waicr  —  Pauper  achool  —  Suppltf  of  v^akr  /or  domt^siic 
purpMes^Tradef  manufacitirc,  or  bminr^s^Witit^r* 
works  Vlamf^  Ad,  1847  (10  it  U  Vict,  e,  17), 
»s.  ad,  5^—WaUrworks  Clfiuaes  Act,  1863  (2«i  t&  27 
Vid,  c.  03),  s*  12. 

Alihomjh  the  f^iaijitcnance  atnf  eitucatwn  of  pauper 
childrtn  by  guardians  of  the  poor  i$  n  **  hmine&i  ** 
within  section  12  of  the  Wid^wcrks  Clauses  Ad^  1 863, 
^,  ima^t\uch  CM  the  prtmi»tf4  ^^f herein  »Hch  himneB$  iB 
mrrieil  on  ixmititute  a  **  dweiUnff^homc^*  within  tedi&fi 
53  of  the  Waterworks  Ciauseji  Aet,  1M7,  the  guardimH 
are  entitled  to  demand  a  snpphj  of  water  to  the  premises 
for  dotneMtic  purposes,  promd^  that  they  pid  themseli^s 
fnlo  a  potion  to  confine  the  n#er  of  the  water  to  supplied 
tajiWtpOHs  wkii^h  are  domestic. 

The  mmniftg  of  the  term  **  domestic  purpasei*^  dis- 
ctiued. 

Observations  on  Barnard  Castle  Urban  Dratriot 
Council  if.  Wdion,  50  ff.  IL  92,  51  W.  E.  102,  [1901] 
2  GL  813,  [1902]  2  Ch.  746. 

(o.)  Eftported  by  H,  L*  Ohmistopt.  Esiq.,  Barrister- 
ftt-LaWi 


This  action,   which  was  tried  before  Buckley,  J., 

sittiag  as  an  additional  judge  of  the  King's  Bench 
Division,  raised  the  question  whether  guardians  are 
entitled  to  demand  from  a  water  company  a  snpply  of 
water  for  domestic  pnrpoiei  in  respect  of  their  pauper 
achoolp. 

The  following  statement  of  the  facta  and  rsIeTaat 
statutory  pro  visions  is  taken  in  substance  from  lui 
lordshJp^B  judgment  : 

The  plaintiffci,  under  an  order  of  1878^  supply  water 
to  the  district  within  which  are  situate  certaia  pauper 
sohools  beloncfinjc  t^  the  defendants ^  the  Guardians  of 
the  Poor  of  Bt,  Marylebone, 

On  the  6th  of  December,  1901,  the  plaintiffi  gars 
the  defendanta  notice  to  terminate  ou  the  25 tb  of 
March,  IB 02,  an  agreement  then  ■ubstatiug  between 
the  plaintiffs  and  the  defendants  for  the  supply  of 
water  to  the  schools ^  offering  at  the  same  time  to 
enter  into  a  new  agreemeoit  for  the  further  supply  of 
water*  The  agreement  thus  terniicated  was  one  by 
which  the  defendants  paid  a  certain  prioe  for  1,000 
g^lona  by  meter,  and  for  its  supply  a  Sin. 
pipe  bad  been  laid. 

On  the  loth  of  March,  UI02,  the  defenda&ta  i 
a  resolution  to  demand  of  the  p^ainti^  a  supply  of 
wat^  for  domestic  purposes  for  the  schools  on  tiie 
annual  rack-rent  or  value  o*  their  premises,  db- 
conttnuing  at  the  e^me  time  any  supply  for  the  qs9 
of  the  defendants^  awtmniing'bath« 

On  the  llth  of  March,  1902,  the  def^^dante  com- 
municated that  resolution  to  the  piaii^ tiffs , 

On  the  20th  of  March  the  plaintiffi  wrote  to  t>u) 
defendants  that,  inasmuch  as  the  defendants  required 
a  supply  for  domestic  purposes  only,  the  'Mn<  pips 
must  be  di&conoected,  and  a  ^in.  s«r?ioe  |ap« 
substituted,  and  that  oertaia  alteratioas,  •which  the 
plaintiff i»  briefly  indicate cl,  must  be  made  by  the 
dcfendante  iti  their  system  so  as  to  disconneet  the 
supply  from  purposes  not  of  a  domestic  nature.  The 
letter  conclnd&d  by  stating  that  the  plainti^  would 
supply  t  as  from  the  25th  of  M-u-ch,  water  for  domes  tic 
purposes  for  which  the  charge  would  be  based  upon 
the  annual  value  of  the  premise!. 

On  the  25th  of  March  the  defendants  replied  that 
they  had  instructed  the  superintendent  of  their  iokoolt 
neither  to  make  nor  to  allow  any  alterations  totieiQidt 
to  the  schools  or  servioe  mains  connected  with  theiopply 
of  water,  except  to  dieoonnect  the  swimming-bath,  end 
they  sent  a  copy  of  a  reiolutaon  which  the  defendanti 
had  passed  that  the  defendants*  solicitors  be  instmotid 
to  resist  any  action  on  the  part  of  the  plaiiiti&  to 
a^oid  the  defendanta*  resolution  of  the  lOtb  of  Marohi 
and  that  the  solicitor  be  initracted  to  enforos  tb* 
performance  of  that  resolution  on  the  p«rt  of  tibe 
plaintiffs. 

On  the  6th  of  June,  VM2,  the  plaintiffs,  hating  bnai 
allowed  inspectiou  of  the  defendants'  wmter  setvie^ 
gave  details  of  the  alterations  which  tbe  plaintifii 
said  were  necesiary. 

On  the  25th  of  June  the  defendants,  in  reply,  simply 
referred  to  their  previona  resolution  demandin|f  m 
supply  for  domeatiQ  purposes. 

On  the  30th  of  June,  the  plaintiffs  replied  that  il 
tbe  guardians  wished  for  a  domestic  auppl^  oaly*  Ibsf 
must  comply  with  the  plaintiffs*  previous  reaooil* 
The  defendants,  however,  refused  to  make  any  ftlt«m- 
tions  at  all. 

Subsequently  the  plaintiffs  demanded  payment  nposi 
the  footmg  of  so  much  per  1,000  gallans,  and  tbe 
defendanta  tendered  payment  on  tbe  lootmg  ol  ma 
annual  charge  baaed  on  the  annual  v&lue.  This 
tMider  the  pldntiffa  did  not  aocept.  The  plaintiiEi 
did  not  cnt  off  the  supply^  but  by  writ  issued  o>n  the 
17th  of  Aprilf  1903,  oommenoed  Uie  preeent  actiati. 
By  their  statement  of  daim  the  pl«tntiffii  olaim#d 
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(1)  £461  188.  6d.,  beiDg  the  ytlae  pUoed  by  the 
pIftiiitiflPii  on  the  smouDt  of  water  Actoally  oonsumed 
by  the  defendants  from  the  25th  of  March,  1902,  to 
the  25th  of  Marob,  1903 ;  and  deolarations  that  the 
defendants  were  not  entitled  (2)  without  an  agreer 
ment  in  that  behalf  to  require  the  plaintiffs  to  supply 
water  to  the  schools  for  any  purpose,  or,  altematiyely, 
for  certain  purposes  therein  mentioned  and  described 
in  the  judgment,  and  (3)  without  the  plaintiffs*  con- 
sent, to  maintain  the  three-inch  pipe  and  a  certain 
bye-pass  and  valye  which  allowed  the  use  of  water  in 
case  of  fire  without  passing  through  a  meter. 

The  defendants  oounterolaimed  for  a  declaration 
that  they  were  entitled  to  be  supplied  with  water  for 
oertain  of  the  specific  purpoies  mentioned  in  the 
statement  of  daim  at  a  rate  based  on  the  annual 
▼alne  of  their  schools. 

The  relevant  statutory  provisions  are  shortly  as 
follows: 

The  order  of  1878  incorporates  the  Waterworks 
daasea  Act,  1847. 

By  section  48  of  that  Act  any  owner  or  occupier  of 
A  dwelling-house  may  lay  pipes  from  the  undertakers' 
pipes  into  his  premises. 

Bj  section  50  the  bore  of  any  such  pipe  is  not  to 
exceed  the  prescribed  limits,  or,  if  none  he  prescribed, 
ia  not  to  exceed  half  an  inch,  except  with  the  consent 
of  the  undertakers. 

By. section  53  every  owner  and  occupier  of  a 
dwdling-house  shall,  when  he  has  laid  his  com- 
munication pipes,  be  entitled  to  demand  and  receive 
A  sufBdent  supply  of  water  for  his  domestic  purposes. 

By  section  36  the  undertakers  are  to  provide  a 
•npfdy  of  water  sufficient  for  the  domestic  use  of  all 
the  inhabitants,  who  shall  be  entitled  to  demand  a 
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3y  the  Waterworks  Glauses  Act,  1863,  s.  12,  a 
supply  of  water  for  domestic  purposes  is  not  to  in- 
olnde,  amongst  other  things,  a  supply  for  any  trade, 
manufacture,  or  business. 

By  the  order  of  1878,  section  17,  the  nndertakers 
shall,  at  the  request  of  the  owner  or  occupier  of  any 
dwelling-house,  furnish  a  sufficient  supply  for  domestic 
purposes. 

By  section  19  of  the  order  the  undertakers  may  make 
and  enforce  reasonable  regulations  for  preventing  the 
•waste  or  misuse  of  water,  and  may  prescribe  the  pipes, 
oocks,  dstems,  and  apparatus  suitable  for  tLe  purposes 
of  supply. 

By  section  29,  in  the  event  of  the  regulations  not 
being  observed,  the  undertakers  may  refuse  to  supply, 
or  may  out  off  the  suppdy,  unless  and  until  the  regula- 
tions are  complied  with,  and  any  difference  ai  to 
whether  the  regulations  are  reasonable  or  have  been 
complied  with  may  be  referred  by  either  party  to, 
and  shall  be  settled  by,  two  justices. 

By  section  21  the  undertakers  may  supply  water 
for  other  than  domestic  purposes  for  such  remunera- 
tion and  upon  such  terms  as  may  be  agreed. 

Danckuferts^  K»C„  and  O.  Wallace^  for  the  plaintiffs. 
— ^The  guardians  are  carrying  on  the  business  of 
taaobing  and  fitting  for  life  the  pauper  children;  it 
ia  immaterial  that  no  payment  is  taken :  Bolls  v.  Miller ^ 
32  W.  B.  806,  27  Oh.  D.  71.  Unless,  therefore,  they 
caa  show  that  they  require  a  supply  for  domestic 
purposes  other  than  those  whidi  are  necessarily 
inciaental  to  their  business,  they  are  not  entitled  to 
any  supoly  at  alL  The  contrary  was  assumed,  but 
not  decided,  in  Barnard  CatUe  Urban  District  OouneU 
T.  Wilaaru  [On  this  point  they  referred  to  and  dis- 
tinguished Pidgeon  v.  Oreat  Tarmouth  JVaterworka 
Co,  [1902]  I  K.  B.  310,  60  W.  B.  Dig. 
183,  and  BruM  Waierworka  Co.  v.  Uren,  16 
Q.   B.   D.    637.    33    W.  R.   Dig.   239.]     Secondly, 


assuming  that  they  are  entitled  to  demand  a 
supply  for  domestic  purposei  at  all,  they  must  not 
u«e  the  water  supplied  on  the  basis  of  rateable  value 
for  purposes  wluch  are  not  domestic.  The  specific 
purposes  for  which  they  use  the  water,  and  of  which 
we  complain,  are  either  so  unreasonable  as  that  they 
cease  to  be  domestic,  or  if  domestic,  are  contrary  to 
the  plaintiffa'  regulations. 

Macmorran,  K»C,,  and  B*  C.  Olen,  for  the  defend- 
ants.— ^A  workhouse  is  entitled  to  a  supply  for  domestic 
pui]poses  (Liskeard  Union  v.  Liskeard  Waterworks  Co,, 
30  w.  B.  292,  7  Q.  B.  D.  606),  and  a  pauper  school  is 
merely  a  detached  part  of  a  workhouse.  Even  il  a 
business  is  being  carried  on,  the  premises  constitute 
a  dwelling-house,  and  persons  residing  in  them 
are  entitled  to  a  supply  for  domestic  purposes: 
Pidgeon  v.  Oreat  Ycwmouth  Waterworks  Co, ;  Smith  v. 
Miiller,  38  SouoiTOBS*  Joubnal  26.  [1894]  I  Q.  B. 
192  ;  Cooke  v.  New  Biver  Co.,  38  Oh.  D.  66.  14  A.  0. 
698,  36  W.  B.  Dig.  218,  38  W.  B.  Dig.  209. 

They  also  dted  Weaver  v.  Corporation  of  Cardiff, 
48  L.  T.  906,  31  W.  R.  Dig.  216. 

Danckwerts,  K,C,,  in  reply,  cited  BUey  v.  Bead,  27 
W.  B.  414.  4  Ex.  D.  100,  and  Charterhouse  School  v. 
Oayler,  44  W.  R.  412,  [1896]  1  Q.  B.  437.  The  argu- 
ment in  regard  to  the  purposes  for  and  the  manner  in 
which  the  defendants  used  the  water  is  sufficiently 
indicated  in  the  judgment. 

Cur,  adv,  vult, 

BxjOKLBY,  J.,  in  stating  the  facts,  said  that  in 
adopting  the  attitude  disdosed  by  the  letter  of  the 
26th  of  March  the  defendants  were  in  the  wrong, 
because  some  of  the  purposes  for  which  the  existing 
supply  was  then  used  were  not  domestic,  and  because 
the  supply  so  far  as  used  for  domestic  purposes,  was 
used  in  a  manner  not  permissible  by  the  plaintiffs' 
regulations  duly  made  under  the  order  of  1878.  His 
loraship  continued :  The  correspondence  shows  that 
the  plaintiffs  did  not  thereby  deny  the  right  of  the 
defendants  to  recdve  a  supply  for  domestic  purposes 
upon  complying  with  proper  conditions.  By  their 
statement  of  ohdm,  however,  and  at  the  bar,  they 
have  put  forward  a  contention  that  the  defendants 
are  not  entitled  except  by  agreement  to  a  supply  for 
domestic  purposes  at  all.  This  contention  is  based 
upon  an  argument  that  the  purposes  of  these  schools 
constitute  a  business ;  and  that  section  12  of  the  Act 
of  1863  exdudes  them  from  a  supply  for  domestic 
purposes.  Even  if  (which  is  not  here  the  esse)  the 
premises  were  occupied,  not  as  a  dwelling-house  by 
persons  resident  and  deeping  there,  but  purdy  for 
the  purposes  of  a  business — say,  of  a  factory— I 
should  not  be  prepared  to  hold,  at  least  without 
further  argument,  that,  even  in  that  case,  the  supply 
of  water  for  what  I  may  call  sanitary  purposes — such 
as  supplying  wadihand-basins  or  the  ordinary  flush- 
ing of  water-dosets— could  be  refused  upon  the  mere 
ground  that  no  one,  or  only  a  caretaker,  slept  upon 
the  premises.  It  is  noticeable  that  for  domestic  pur- 
poses there  is  a  right  to  demand  a  supply,  and  that 
there  is  no  right  to  demand  a  supply  for  other  pur- 
poses. It  is  the  character  of  the  purpose,  not  the 
character  of  the  premises  in  which  the  water  is  used, 
that  is  here  the  important  factor.  The  test  of 
reddence  is  not  a  test  of  the  purposes  of  user.  If  the 
contttution  be  wdl  founded,  a  factory  would  be  ex- 
duded  from  a  right  of  supply  for  even  sanitary  pur- 
poses, a  oondusion  at  which  I  should  be  very  dow  to 
arrive.  The  contention  rests  upon  the  bads  that 
a  house  is  not  a  dwelling-house  unless  the  reddence 
in  or  occupation  of  the  house  extends  to  sleeping 
in  it.  In  Cooke  v.  New  Biver  Co.  (38  Oh.  D.  at  p.  66), 
Lindley,  LJ.,  speaking,  no  doubt,  of  a  different  Act 
expressed  in  different  terms,  says  :  « I  am  disposed  to 
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think  that  aaything  10  a  dweUing-hoiiBe  withia  the 
meaning  of  this  seotion,  whioh  is  a  house,  and  in 
whioh  water  is  required  for  domestic  porposei,  or  for 
any  other  purposes  for  whioh  rates  are  fixed/'  As  at 
present  advised  I  think  this  is  true  of  the  Waterworks 
Clauses  Acts.  Upon  the  same  point  I  refer  to  8mUh 
T.  MUHer,  The  point,  however,  does  not  arise  in  this 
oase,  for  these  schools  are  occupied  by  children,  and 
by  those  who  govern  and  control  them,  being  persons 
who  are  all  resident  on  the  premises.  There  ii  no 
question,  in  my  judgment,  but  that  these  premises 
constitute  a  dwelung-house  ;  Li$keard  Union  ▼.  Zm- 
heard  WaUnucrJa.  As  a  dwelling-house  they  are,  I 
think,  entitled  to  a  supply  for  domestic  purposes,  if 
such  premises  can  be  spoken  of  as  having  domestic 
purposes* 

But,  granting  that  the  schools  are  a  dwelling-house, 
the  next  contention  of  the  plaintiifil  is  that  these 
premises  have  not,  and  cannot  have,  domestic  pur- 
poses, because  that  which  is  carried  on  upon  the 
premises  is  a  business,  and  that  all  the  supply  is  for 
the  purposes  of  that  business,  and  they  say  that 
section  12  of  the  Act  of  1863  applies.    If  I  were  to 
define  the  business  carried  on,  I  should  say  that  it  is 
tiie  budness  of  providing  for,  maintaining,  and  trun- 
ing  pauper  children,  and  that  this  is  none  the  less  a 
busiuess  because  it  is  carried  on,  not  for  profit,  but, 
on  the  contrary,  at  a  large  expenie.    It  was  held  in 
BqU$  t.  Miller  that  a  home  for  working  girls  is  a  busi- 
ness.   This,  no  doubt,  was  upon  a  covenant  whioh 
involved  some  considerations  not  relevant  here,  but 
the  reasoning  in  that  case  is,  I  think,  applicable  to 
the  present  case.    But,  although  that  whion  is  carried 
on  upon  the  premises  is  a  business,  it  is,  in  my 
judgment,    pmeotly    consistent    that    in   business 
premises,  water  may  be  wanted  for  domestic  purposes. 
The  ouestion  is,  what  is  the  character  of  the  purpose, 
not  what  is  the  character  of  the  place  or  user  ?    Thus 
a  boarding-house  is  a  business,  but  persons  in  a 
boarding-house  may  and  do  want  water  for  domestic 
purposes :  Fidgeon  ▼.  Great  Yarmouth  WdterworJcB  Co. 
The  inhabitants  of  the  workhouse,  although  main- 
tained for  a  public  purpose,  can  demand  water  for 
domestic  purposes — that  is  to  say,  for  use  within  the 
workhouse  for  purposes  whioh  are  domestic  purposes 
as  distinguished  nrom  purposes  of  trade :    Lwceard 
Union  ▼.  Liskeard  Waterworks.    If  within  the  same 
premises  water  is  required  both  for   domestic  and 
for  trade  purposes  toe   solution  of   the  matter  is, 
I  think,  that  there  must  be  two  supplies— the  one  for 
that  which  can  be  demanded,  and  for  which  payment 
is  to  be  made  upon  the  rateable  value  of  the  premises, 
and  the  other  for  that  wbidi  cannot  be  demanded,  and 
can  be  taken  only  by  agreement  at  such  price  as  may 
be  agreed,  based  prolulbly  upon  the  consumption  as 
ascertained  by  meter.    If,  therefore,  the  defendants 
here  wanted  water  for  two  such  purposes  the  plaintiffiB 
were,  I  think,  right  in  saying:    '*  As  to  the  supply 
which  you  demand  for  domestic  purposes,  put  your- 
self in  a  position  to  confine  the  usnr  to  domestic 
purposes,  and  we  will  give  you  the  supply."    As  to 
the  rest»  the  matter  would  have  to  await  agreement 
between  the  parties. 

It  remains  to  investigate  whether  the  purposes  to 
which  the  defendants  put  the  water  supplied  were 
wholly,  or  in  part,  and  to  what  extent  respectively 
domestic  and  not  domestic,  and,  so  far  as  they  were 
domestic,  whether  the  plainti€b'  reasonable  regula- 
tions were  complied  with.  The  short  way  to  deal  with 
this  is  to  indicate  those  which  were  not  domestic,  and 
those  for  which,  being  domestic,  the  water  was  not 
taken  in  aocordance  with  the  regulations.  It  is  con- 
venient here  to  referto  the  plaintiffs'  statementof  claim. 
Ko  one  says,  having  regard  to  section  12  of  the  Aot  of 
1863,  thai  water  for  j^irden  and  greenhouse  supply 


is  domestic    Further,  the  defendants  do  not  say  that 
water  for  washing  out  the  swimming-bath  is  domestic. 
As  appears  by  tilie  correspondence,  they  had  ceased 
to  reouire  any  supply  to  the  swimming-bath  before 
the  mspute  arose.    The  matters  which  remain  fall 
substantially  under  the  following  heads :  (a)  Auto- 
matic finshing  cisterns  with  a  continuons  action  hj 
day  and  by  night.     Of  these  there  are  ten  of  capacity 
from  40  to  90  gallons  discharging  12  or  15  times  in 
the  24  hours  at  a  total  consumption  of  6,180  gallona 
for  24  hours,  eqoal  to  1,265,700  gallons  per  annum. 
The  plaintiffif  have  made  regulations  under  seotian  19 
of  the  order.    These  automatic  cisterns  are  in  breach 
of   the   regulations.      There  are   40   water-doeeAi 
fiushed  from  fixed  cisterns.     By  regulation  21  do 
dstem  for  a  water-cloiet  must  deUver  more  than  two 
gallons  at  a  flush;  13  of  these  water-closets  disoharse 
2i  gallons,  and  26  disdiarge  three  gallons  at  a  fiosL 
These  are  in  breach  of  the  regulations.    The  observa- 
tion upon  this  head,  is  not  that  the  water  is   not 
taken  for  a  domestic  purpose,  but  that  it  is  taken  in  a 
wmy  not  allowed  by  the  regulations,  which  seem  to  me 
reasonable,  and  which,  unSl  two  justices  under  section 
20  of  the  order  shall  have  held  otherwise,  I  tske  to  be 
reasonable.    By  section  20  of  the  order  the  under- 
takers may  refuse  to  supply  until  those  regulations  are 
complied  with.    The  next  head  (c)  is  for  a  oontinuoiiB 
and   constantly  running  supply   for  urinals.    This 
continuous  fiow  is  in  breach  of  the  regulatiooa    My 
observation  on  this  is  the  same  as  on  the  previous 
head  {b).    The  next  head  {d)  is  for  hydrants.    0( 
these  there  are  11.    There  has,  happily,  never  been 
occasion  to  use  them  for  purposes  of  fire,  for  which 
they  are  intended,  but  they  are  used  for  washmg^ 
purposes  by  attaching  a  hose  and  washinff  the  yards 
and  paths  of   the   premiees.    This,  I  think,  is  a 
domestic  purpose,  buC  again,  it  is  in  breach  of  regula- 
tion 28.    It  IS  obvious  that  a  very  large  amount  a< 
water  may  thus  be  used  which  may  be  unreasonable. 
The  next  head  (e)  relates  to  three  large  Lancashire 
boilers,  which  are  uied  for  three  purposeiu    First 
for   heating   water  for  warming  the  buildings  by 
circulation.     This  seems   to  me  to  be  a  dcHnestic 
purpose.    But,  secondly,  they  are  used  for  purposes 
o!  power,  to  drive  machinery  of  two  clssses ;  the  one 
is  machinery  which  is  used  in  thelaundry,  and  the  other 
consists  of  certain  pumps,  which  are  employed  for  rais- 
ing water  from  cermn  wells  which  the  diefeiidants  have 
on  their  ground.    In  my  opinion  the  sup]^  of  power 
for  the  above  is  not  a  domestic  purpose.    Keadtngtbe 
judgment  of  the  Oourt  of  Appeal  in  Barnard  Cattie 
Urban  District  Council  ▼.  Wilson  it  seems  to  me  that 
tiie  wide  scope  which  Yaugfaan  Williams,  L.  J.,  thsrs 
thooght  should  be  given  to  the  words  "  domestiopar- 
poset "  was  not  adopted  by  the  other  two  members  d 
the  court  It  is  plain  that  it  was  not  adopted  by  Bomcr, 
L.J.    It  is  a  little  more  difficult  to  say  what  was  the 
view  of  Stirling,  L.  J.     But  I  think  the  result  of  ths 
case  is  that,  in  arriving  at  a  decision  on  the  wordi 
*'  for  domestic  purpoies"  regard  is  to  be  had  to  thsl 
wUoh  is  reasonable  having  regard  to  the  P^^^P^'*^'^ 
which,  according  to  the  ordinary  habits  of  donasHfl 
life  in  this  ooun^,  people  require  water  in  tiisir 
houses.    As  to  the  particular  question  of  the  use  d 
water  for  power,  I  refer  to  what  Bomer,  LJ.,  says  at 


the  top  of  p.  756,  that  to  use  water  at  a  high  ^iumuii 
to  drive  a  dynamo  for  purposes  of  Iwhtinc  by 
electricity  is  not  a  domestic  purpose.  I  think  ths 
same  is  true  of  the  use  of  water  to  gener^steass 
for  purposes  of  power.  I  notice  that  in  Pidgeom  v. 
Great  Yarmouth  Waterworks  Co.,  Ohannell,  J.,  seams 
to  have  thought,  although  Darlktg,  J.,  oeriainly  did 
not,  that  I  had  in  the  JB^mord  Cbstie  oaae  whan  it  wai 
before  me  held  that  the  use  of  water  for  a  laigs 
swimmiug-bath  in  a  private  houae  would  be  use  lor 
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A  domertio  pnrpofle.  I  think  it  is  w«ll  to  point  out 
thftt  I  deoiaiBd  nothing  of  the  kind.  Ooucsel  for  the 
plaintiff  before  me  admitted  that  water  for  a 
swimming-bath  in  a  private  honae  would  be  for  a 
domettic  nnrpoie,  and  although  I  need  tome  pressure 
to  induce  him  to  arsue  the  contrary  (for  my  opinion 
was  the  other  way},  I  did  not  succeed  In  arrivmff  at 
that  result.  All  that  I  dedded  was  that,  it  b«ng 
conceded  that  the  use  of  water  for  a  swimmiog-bath  in 
a  private  house  would  be  for  a  domestic  purpose,  the 
same  proposition  was  true  in  the  case  with  which  I 
had  to  deaL  I  thought  the  swimming-bath  there  was 
not  educational,  and  if  a  swimmiog-bath  in  a  private 
house  would  be  domestic,  the  affirmative  of  which  the 
plaintiff  admitted,  then,  I,  upon  that  hypothesis, 
thought  it  was  domestic.  The  Court  of  Appeal  only 
differed  from  me  on  the  question  of  fact,  and  held 
that  the  swimming-bath  there  was  educational. 
Under  these  circumstances  they  had  not  to  decide 
whether  it  could  have  been  justified  as  domestic.  If 
ihey  had  had  to  decide  the  point  I  think  they  would 
not  have  been  uuauimous  in  opinion.  I  tmnk  the 
true  result  of  the  oases  is  that  the  words  "  domestic 
purposes"  include  user  not  merely  for  washing, 
drinking,  flushing  closets,  and  the  like,  but  extend  to 
user  for  what  in  the  Bristol  Waterworks  Co.  v.  Uren 
(at  p.  648)  were  called  the  amenities  of  the  house, 
but  that  the  limits  of  sudi  amenities  must  be 
Moertained  with  due  regard  to  what  is  reasonable 
and  what  is  the  ordinary  user  in  our  day.  This  user 
of  the  boilers  for  power  is  not,  in  my  opinion,  a  user 
for  domestic  purposes.  Thirdly,  the  boilers  are  used 
for  laundry  purposes.  Here  a  subdivision  is 
necessary.  So  far  as  they  are  employad  for  power  to 
drive  laundry  machinery,  the  purpose  is  not,  in  my 
opinion,  domestic.  So  far  as  &iey  are  employed 
BUD^y  for  the  supply  of  hot  water  for  laundry 
purposes  the  user  is,  I  thiok,  domestic.  The  latter, 
agam,  is  said  to  require  a  sub-oualification.  To  some 
extent  the  laundry  is  used  for  educational  purposes.  A 
few  of  the  elder  giiU  go  there,  one  at  a  time,  say  three 
days  in  a  week,  to  m  taught  laundry  work  in  the 
laundry.  Strictly,  no  doubt,  this  is  educational,  not 
domestic  But  the  matter  is  too  small  to  be  worth 
attention.  A  parallel  case  would  be  a  case  where  a 
mother  sent  ner  daughter  into  the  laundry  on 
washing  days  to  learn  something  of  the  laundry 
work.  Am  regards  the  bore  of  the  service  pipe, 
section  50  of  Sie  Act  of  1847  provides  that  it  shell 
not  exceed  the  prescribed  limitS,  and  where  no  limit 
is  prescribed  shall  not  exceed  half  an  hicb,  except 
wiw  the  consent  of  the  undertakers.  No  12  of  the 
plaintiffs'  regulations  allows  a  bore  of  half  an  inch  or 
three -quarters  of  an  inch  for  the  service  of  a  supply 
for  domestic  purposes.  The  defendants  are  entitled 
(if  and  when  they  put  themselves  in  a  position  to  take 
m  domestic  supply)  to  use  a  pipe  of  three-quarters  of 
an  inch  bore,  but  not  a  larger  bore  without  the 
plaintiffJB*  consent.  I  find  nothing  to  limit  them  to 
one  such  pipe.  They  are  entitleato  so  many  pipes 
of  a  bore  of  three-quarters  of  an  inch  as  are  necessary 
for  obtaining  a  simcient  supply  within  section  63  of 
the  Act  of  1847. 

For  the  determination  of  this  action  it  is  sufficient 
to  say  that  the  defendants  have  not  at  any  time 
during  the  period  in  respect  of  which  the  plainti£b 
sue  for  payment  put  themselves  in  a  position  to 
demand  a  supply  K>r  domestic  purposes.  It  results 
that  the  plaintiifti  are  entitled  to  payment  upon  the 
basis  of  the  fair  value  of  the  amount  of  water  supplied. 
It  is,  therefore,  not  necessary  for  the  determination 
of  this  action  to  decbure  wmch  of  tiie  purposes  to 
which  the  water  is  at  present  supplied  are  and  which 
are  not  domestio  purposes.  It  is  sufficient  that  some 
of  tiiem  are  not  aomestic,  and  that  as  regards  such  as  , 


are  domestic  the  regulations  are  not  complied  with. 
For  the  guidance  of  the  parties  I  have  endeavomred 
to  express  as  dearly  as  I  can  which  are  of  the  one 
and  which  are  of  the  other  character.  But  it  is 
unnecessary,  and  I  think  Inenedient,  to  introduce 
into  the  order  declarations  addressed  specifically  to 
each  case.  For  instance,  as  regards  Uie  water  to 
the  boilers,  the  question  whether  the  supply 
to  them  is  domestic  or  not  domestic  turns  upon 
the  uses  to  which  the  boilers  are  put  Again, 
the  supply  to  the  flushing  dstems  u  objectiop- 
able,  not  because  the  flushiug  of  water-closets 
Is  not  a  domestic  purpose,  but  oecause  the  nature 
of  the  user  whidi  the  defendants  make  is  in 
breach  of  the  plaintifft'  regulations.  If,  hereafter, 
any  question  should  arise  as  to  whether  any  particular 
user  IS  domestic  or  not  domestic,  or  is  in  breach  of  tiie 
regulations,  it  should  be  raised,  I  think,  in  a  concrete 
form. 

The  order  which  I  make  is  as  follows :  I  declare 
that  the  defendants,  upon  complying  with  the  reason- 
able regulations  lor  the  time  being  lawfully  made  by 
the  plamtiffii,  under  section  19  of  the  order  of  1878. 
will  be  entitled  to  a  supply  for  domestic  purposes  at 
the  rate  provided  for  1^  the  same  order.  I  declare 
that  the  defendants  are  not  entitled,  without  the 
plaintifiBB*  consent,  to  have  or  maintain  for  that  pur- 
pose any  pipe  with  a  bore  exceeding  three-auartersof 
an  inch  communicating  with  the  plaintiffi^  pipes,  or 
to  have  the  by-pass  and  valve  mentioned  in  the  state- 
ment of  claim.  I  declare  that  the  defendants  had 
not,  during  the  period  over  which  the  plaintiflii  seek 
to  recover  payment  in  this  action,  complied  with  such 
regulations  or  provided  a  pipe  or  pipes  of  tiie  bore 
lawfully  useable  for  that  purpose,  and  had  not  become 
entitled  to  a  supply  for  domestic  purposes.  I  declare 
that  the  plaintifb  are  entitled  in  this  action  to  pay- 
ment upon  the  basis  of  a  supply  by  meter  at  a  reason- 
able price  per  1,000  gallons.  I  hope  tiie  parties  will 
agree  as  to  what  is  a  reasonable  price,  but  if  not,  I 
must  put  that  in  course  of  trial  hi  a  proper  manner, 
for  it  has  not  been  the  subject  of  eridenoe  before  me. 
There  will  be  one  order  in  the  action  and  counter- 
claim. The  defendants  must  pay  the  costs  of  both  the 
action  and  counterclaim. 

Solidtors,  BoUon  dk  Co. ;  Clarksont  OreenweU^  &  Co. 


J.,    and  \ 
ir,JJ.)    3 


Dec  14,  15. 


K.  B.  Div. 
(Lord  Alverstone,  L.G.J., 
Lawrence  and  Kennedy, 

Euj8    {Aip/p^UUinX)   V.    London    Ooxtntt    Oottnoil 
{Bapondenta).  (a.) 

MdropdU — Buildinge — Drainage  of  hotuee  on  hW'lying 
land — Becovery  of  penalty — Time  for  commenting  pro- 
ceedinge^London  Building  Ad,  1894  (57  <C;  58  Viet, 
c.  ccxiii,),  $$.  122,  200,  aub-Bedion  9. 

Sedion  122  of  the  London  Building  Ad,  1894,  enaoU 
that  **  It  $haU  not  he  lawful  for  any  person  upon  land 
of  which  the  surface  is  helow  the  levd  of  TrinUy  high- 
waier  mark,  and  which  is  so  situate  as  not  to  admit  of 
being  drained  by  gravitation  into  an  existing  sewer  of 
the  council,  to  ered  any  building  to  be  used  wholly  or  in 
part  as  a  dwelling-house  .  .  .  except  with  the  per- 
mission  of  the  oounciV* 

Low'lying  land,  if  it  is  situate  at  such  a  level  that  the 
drainage  from  it  fnds  its  way  by  gravitation  into  an 
existing  sewer  of  the  council  under  the  ordinary  condi^ 
tions  of  the  sewer,  does  not  come  within  the  above  pro- 
la.)  Beported  by  B.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 
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'mWooifET.         Blmi  [Afp»ixabt)  v.  London  OouirTT  OortfOiL  (Ewpoitomtb)^ 


HiciH  OocTirr, 


X^&tit^H  wiere%  feeerttitff  iltat  atmer  daring  a  rnhgtaiUlai 
number  of  ihiya  in  meh  ytar  h  m  Murcharged  with  flood 
waUr  tMt  the  dminag»  u  then  prevented  fr&m  pmiing 
into  it  ,       ---^ 

Froctxding*  to  remmr  «  penalty  untkr  amion  |ihi, 
»ab-Btdion  9»  of  the  Ad,  M  cmitraimiing  th^  ahjvt 
jectiow  arc  in  Umr.  iftlieg  are  takai  within  «ia?  nionthB  of 
th€  com^tim  of  the  erectwn  of  the  building,  aUhough 
more  than  six  months  h^ve  ehjysed  $ince  the  comff^tinx- 
rnent  of  the  erecfior*. 


Caie  »t»t©d  ty  Rupert  Kettle,  Eiq,,  metropolitan 
police  magifltrftte  aittiDg  at  Woolwich  poltce-coutt. 

On  the  28th  of  January^  1903,  ten  aeveral  inforina- 

'tlons   were  laid  befjre  the   magiitrate  by  Tiiomai 

Obilvi^ra,   on  behal!    of    the  reapondenti,   that    the 

aDpellant  iti  each  of  ten  casea*  between  the  29th  of 

July  and  the  30th  of  Koveraber,  1902,  at  the  louth 

Aida  of  Cedar-gro\re,   Charlton,   lu   the  borough  of 

Greenwich,  in  the  county  of  London,  and  within  the 

laid  district,  did  unlawfully  erect  otherwiM  than  in 

ftccoE  dance  with  the  proviBiOEis  of  Part  XI,  of  the 

Ijondon  Bailding  Act,  1894,  a  bmLding  to  which  th« 

ftdd  Part  XI.    tjf  the  Act  relatea,   to  wit,   without 

the  permisiion  of  the  London  County  Council*  upon 

land  of  which  the  eurfaoe  Is  below  the  level  of  Trinity 

Mgh-watBT  mark,  and  which  h  so  iituated  aa  not^  to 

admit  of  being  drained  by  gravitation  into  an  existing 

aewer  of  the  said  ooaucil,  did  er«*ct  a  bciilding  to  be 

u«ed  wholly  or  in  part  a«  a  dwelling- home,  whereby 

be  became  liable  to  the  penalty  prescribed  by  eeoUon 

200,  8ub- section  9,  of  the  said  I/ondon  Building  A'st, 

1894.  .^  , 

UpOTi  the  bearing  of  the  summons  it  waa  proved  or 
admitted  that  the  appellant  waa  the  owner  and  the 
person  who  erected  the  dweUing-bouaea  situate  on  a 
pieae  o£  land  at  the  south  aide  of  and  running  at 
right  angles  to  Oedar-grove,  Charlton,  in  the  county 
a£d  diatrict  aforesaid.  Such  houiM  conatitu^  a 
terrace  or  row  and  fronted  on  a  length  of  roadway 
which  had  some  time  previously  been  conatructed  by 
the  appellant  in  continuation  of  the  line  of  Ransom- 
road /the  ground  on  which  auch  houaea  were  being 
built  being  about  five  feet  sii  inchea  lower  than  the 
surface  of  auch  roadway,  ,    .,,. 

The  appsllant  commeoced  to  erect  the  bnildings  as 
a  whole  on  or  about  the  Uth  of  July,  1902,  and  more 
ilian  six  calendar  months  before  the  informations 
were  laid,  and  the  buildings  were  covered  in  m  the 
month  of  NoTember,  1902.  Prior  to  commencing 
the  erection  of  such  buildioge,  the  appellant  gave 
notice  in  that  behalf  to  the  district  surveyor  of  hia 
intention  so  to  do,  but  no  permiaaion  of  the  reapou- 
denta  waa  obtained  by  the  appeUant.  Before  the 
buddinga  were  commenced  the  appellant  waa  warned 
by  the  district  purveyor  that  such  buildioga  would 
be  in  contravention  of  Part  XI,  ol  the  Act  above 
referred  to,  ,    ,      .      ^  ■ 

The  level  of  the  lowest  floor  of  the  ten  houaei  ii 
seven  feet  above  ordnance  datum,  and  the  laud  on 
which  the  houaes  were  built  id  about  eighteen  iocln*a 
or  two  feet  below  such  lowest  floor,  i.e.,  about  hffe 
feet  or  fii^e  feet  six  inches  above  ordnanoe  datutn. 
Trinity  high- water  mark  is  about  twelve  and  a-half 
feet  above  the  ordnance  datum,  so  that  auch  land  is 
ftbout  seven  feet  to  seven  feet  six  inchea  below  Tnuity 
high-water  maik  ,    *   * 

Proviaiou  was  made  by  the  appellant  for  draiiung 
tbe  houses  into  a  aewer  of  the  borough  of  Qfeenwijh 
(hereinafter  referred  to  as  the  Ransom-road  aewer) 
laiduLder  Ransom-road,  havicg  a  diameter  of  fllt^en 
inches,  and  falling  towards  and  opening  into  the 
respondents'  southern  main  outfall  sewer  which  runa 
undt^rneath  tbe  Woolwich- road.  The  aaid  outfall 
wwer   is    of    circular    section,   having    an    internal 


diameter  of  tieven  feet  six  inches,  the  invert  bemg 
twenty -two  feit  aix  inchea  below  the  aurfac^  of  th^ 
Woolwich-road.  The  inner  or  lower  side  of  Wie  arcb 
of  this  sewer  ia  5^o3  f eH  above  orduwice  datum,  lo 
that  the  appeUanl's  Und  on  which  ^e  said  bona ei 
were  built  i-  m  nearly  as  may  be  on  thcaame  level  ai 
the  inner  or  lower  aide  of  the  arch  of  this  aewer.  The 
Baosom-road  sewer  is  connected  with  the  8»ta 
outfall  sewer  at  a  point  about  haU-way  up  its  «ide 
(f  e.,  on  ita  horizontal  diameter),  and  the  opening  or 
Junction  U  protected  by  a  hinged  flap  which,  when 
the  outfaU  sewer  becomes  flooded,  closes  or  abould 
close  automatically,  and  so  prevent  the  metropolitan 
sewage  flowing  along  the  said  outfall  sewer  from 
naasing  np  mto  Baneom-road  aewer.  At  the  point 
of  inlit  into  the  Ransom-road  sewer  of  the  drain 
provided  aa  aforesaid  by  the  appellant,  is  a  manhole 
which  ia  aituated  ninety  feet  from  tbe  neareat  mnd  2^0 
feet  from  the  fartbeet  of  the  said  ten  houses,  and  the 
leneth  of  the  Ransom-roftd  sewer  from  the  manUult 
to  the  inlf  t  into  the  ..utfall  aewer  is  about  350  feet 

The  Ransom- road  aewer  was  constructed  and  con- 
nected with  the  outfall  sewor  in  1894  by  the  permisfioa 
ftiid  sanction  of  and  iu  accordance  with  Wj^ 'f^'*^ 
ments  of  the  reapondenta  purauant  to  the  MeteopoiM 
Local  Management  Acta.  The  outfall  aewer  tt  dia-1 
chftrffed  and  emptied  by  means  of  a  pumping  rt*6 
at  Croaaneaa,  on  the  south  side  of  the  River  Th*mff. 
erected  for  that  purpoae,  and  under  the  control  and 
management  of  the  reapondenU. 

The  total  length  of  ttie  dram,  so  provided  by  tm 
appal  lant  ai  aforesaid,  from  the  farthest  off  of  the 
ftppelUnt'e  housea  to  the  manhole  aforesaid  m  about 
250feet,  and  the  total  fall  of  the  drain  in  that  dntauce 
is  five  and  a  half  feef^i.«.,  one  inch  m  four  f«et. 

Ttse  total  fall  of  the  Rantom-road  sfiw.r  from  tft* 
manhole  aforeaaid  to  the  outfall  aew*r,  which  tt  a 
distance  of  about  350  fe«t  as  aforesaid,  is  two  feet 
seven  inchea— Nf. ,  one  inch  in  eleven  feet. 

The  outfaU  aewer  necessarUy  receives  much  of  1^ 
flood  water  of  the  mi^tropolis,  so  that  m  timea  of  Hood 
and  even  after  moderate  rainfaU  it  h^mmm  fall  and 
aarcharged.  The  effect  of  this  condition  of  the  on'* 
fall  aewer  upon  the  BMisom-roftd  aewer  is  that  at 
times  of  flood  and  moderate  rainfaU  no  aewage  or 
drainage  can  paia  away  from  the  latter  sewer  at  all, 
and  it  neoeaaarUy  becomes  more  or  leiB  full. 

It  will  be  seen  that  all  these  flood  levels 
substantially  above  the  appeltant*s  land,  l  ^^ 
refrrred  to,  on  which  the  said  homes  w^o  buUt  and 
that  if  such  flood  were  free  to  reach  a  correspoodiog 
level  at  the  appellant's  Und  the  latter  wonM  U 
flo'jdel.  The  fi-ip  aforesaid  in  the  aaid  out^  %9mm 
at  the  inlet  of  it  int.?  the  Eanaom-road  sewer  ^r^^^ 
however,  norrailly  preveut  tae  coutenu  of  the  ootfaU 
aewer  from  escaping  into  the  Riueoru-roai  «ew«r. 

There  was  no  evidnnce  before  the  luagi^tral*,  aavs  m 
the  one  ilia tance.  a«  to  ho  w  far  in  tituea  of  flood th©  witer 
in  the  Ranaom  road  aewer  rose,  or  to  wb*^  4Mmmm 
towards  or  past  the  sa^d  manhole  the  flooding  or  aar- 
oharging  of  or  in  the  said  Ransom-ioad  ae#of  or  ths 
appellant's  said  druies  extended. 

There  is  no  land  in  the  c  >unty  of  London  lymg  fi 
low  aa  to  be  below  the  bottom  of  the  a&ii  outf-Jl 
aewrr.  It  was  not  suggested  that  the  appdIaBtl 
laud  could  be  drain  d  by  gravitation  tnlO»af«» 
ing  (ewer  of  the  reapondenta  ether  than  tn«  icmI  od- 

fad  sewer*  ,  ^     *^         .     j^ 

Upon  the  ab^ve  facts  the  reapondenta  otmltmm 

that  the   appellan^*8  lacd  did   not  adnut   of   b^ag 


drainel  by  gravitation  into  ttie  said  ontfaU  ■emil 
then  existing  and  that  the  offence  chargfii  bid  hm 

^'^Tbe  appellant  contended  that  the  off^oot  olwrf*! 
hid  not  bteu  proved  and  thit  it  was  not  proved  that 
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hit  taid  land  was  00  ritaate  as  not  to  admit  of  beiDg 
dramed  by  gravitation  into  an  existing  sewer  of  the 
respondents;  that  the  Bansom-road  sewer  was  snoh 
a  sewer,  that  in  fact  his  land  was  drained  by  gravita- 
tioa  into  the  Bansom-road  sewer  and  also  into  the 
Slid  outfall  sewer ;  that  the  respondents  ought  not 
to  be  heard  to  say  that  the  drainage  by  gravitation 
was  not  proper  and  efficient  by  reason  of  the  Ban- 
som-road sewer  being  oocstxtictfd  and  connected 
with  the  said  outfall  sewer  with  the  permission  and 
sanction  of  the  respondents  or  by  reason  of  the  use  or 
management  of  the  said  ontf all  sewer ;  and  that  the 
temportuy  non-escape  in  time  of  floods  as  aforesaid 
of  the  contents  of  the  Bansom-road  sewer  into  the 
said  outfall  sewer  did  not  prevent  the  laud  being  so 
situate  as  to  admit  of  its  being  drained  by  gravita- 
tion within  the  meaning  of  this  section.  The  appel- 
ant further  ooutended  that  the  information  and  pro- 
ceedings were  out  of  time,  having  been  laid  and 
commenced  more  than  six  calendar  monUis  after  the 
commencement  of  the  erection  of  the  buildings. 

Taking  the  facts  as  above  set  out,  and  considering 
all  the  circumstances  of  the  case,  the  learned  magis- 
trate found  that  the  ten  houses  above  mentioned 
were  erected  by  the  appellant  upon  land  of  whidi  the 
sorlaoe  was  below  the  level  of  Trinity  high-water 
mark  and  that  the  same  were  intended  to  l£  used  as 
dwelling-houses ;  that  during  the  greater  part  of  the 
ear  the  houses  admitted  of  being  and  were  drained 
>j  gravitation  into  the  Bansom-road  sewer  and 
through  that  into  the  southern  oatfall  sewer,  but  that 
for  a  substantial  number  of  days  in  the  year  the 
drainage  of  the  land  upon  which  such  houses  were 
erected  could  not  pais  into  the  said  outfall  tewer ; 
that  the  Bansom-road  sewer  being  a  sewer  of  the 
Gkeenwich  Borough  Council  is  not,  but  that  the 
southern  outfall  sewer  is,  an  existing  sewer  of  the 
respondents  within  the  meaning  of  section  122  of  the 
London  Buildiog  Act,  1894,  and  that  there  was  no 
other  existing  sewer  of  the  respondents  into  which  it 
vras  possible  to  drain  the  said  land. 

He  held  that  it  was  immaterial  whether  the 
impossibility  of  drainiog  the  land  into  the  outfall 
sewer  at  certain  periods  as  above-mentioned  was  or 
was  not  due  to  insufficient  pumping  arrangements 
provided  at  Crossness  by  the  respondents,  or  whether 
it  was  or  was  not  due  to  the  insufficiency  or  incapacity 
of  the  sewer,  and  that  for  the  purposes  of  the  section 
the  sewer  and  the  appliances  connected  therewith 
mutt  be  taken  as  they  existed  at  the  time  the 
buildings  were  erected ;  and  tiiat  as  the  land  did  not 
admit  of  being  constantly  and  effectually  drained  by 
gravitation  into  the  outfidl  sewer,  it  did  not  admit  of 
being  drained  by  gravitation  into  an  existing  sewer  of 
the  respondents  within  the  meaning  of  section  122  of 
the  said  Act. 

Ha  farther  held  that  the  informations  were  laid 
and  the  proceedings  commenced  within  six  calendar 
months  from  the  erection  of  the  building  and  there- 
fore within  the  time  prescribed.  He  therefore  con- 
Tioted  the  appellant.  The  question  for  the  opinion 
of  the  court  was  whether  upon  the  above  statement 
of  facts  the  learned  magistrate  came  to  a  correct 
decision  in  point  of  law. 

The  London  Building  Act,  1894  (57  &  68  Yict.  .c 
coxiii.),  s.  122,  provides  as  follows :  **  It  shall  not  be 
lawful  for  any  person  Upon  land  of  which  the  surface 
^s  below  the  level  of  Trinity  high-water  mark,  and 
which  is  so  situate  as  not  to  admit  of  being  drained 
by  gravitation  into  an  €xistiog  sewer  of  the  coundl,  to 
ereot  any  building  to  be  used  wholly  or  in  part  as  a 
dwelling-house,  or  to  adapt  any  building  to  be  used 
wholly  or  in  part  as  a  dwelling-house,  except  with 
the  permission  of  the  council,  and  subject  to  and  in 
aoc<»daDee  with  such  regulations  as  the  council  may 


from  time  to  time  prescribe  with  reference  to  the 
erection  of  buildings  on  sudi  land." 

The  appellant  in  person. 

Avory,  K^O.,  for  the  respondents. 

Lord  AlyebsTonb,  L.CJ. — ^XJpon  the  point  taken, 
that  these  prooeedings  were  too  late,  I  am  clearly  of 
opinion  that  there  is  no  ground  for  interfering  with 
the  entertaining  of  the  case  by  the  learned  police 
magistrate.  Sub-section  9  of  section  200  says  that  thd 
person  who  erects  under  this  very  section,  "  or  adapts 
or  commences  to  erect  or  adapt  otherwise  than  in 
accordance  with  the  provisions  of  Part  XI.  of  this 
Act,  any  building  to  which  Part  XI.  of  this  Act 
relates  shall  be  liable  to  a  penalty.*'  It  is  contended 
that  because  the  appellant  commenced  the  ten  houses 
more  than  six  monuis  before  the  laying  of  the  infor- 
mation, although  they  were  not  completed  untU  well 
within  the  six  months,  that  the  six  months  ran  from 
its  bommenoement.  In  my  opinion  that  would  give 
no  effect  to  the  words  "  erect  or  adapt  *'  as  distin- 
guished from  "commence  to  erect  or  adapt."  The 
object  of  what  I  may  call  the  double  provision  is 
obvious ;  it  may  be  necessary  to  wait  untU  the  houses 
are  complete  in  order  to  see  whether  they  fall  within 
the  section  or  not.  On  the  other  hand,  there  may  be 
a  case  in  which  it  is  quite  clear  that  what  is  going  to 
be  done  may  be  an  infraction  of  the  section,  and  wen 
power  is  given  to  take  proceedings  as  soon  as  work  of 
that  character  is  commenced. 

On  the  other  part  of  the  case  I  think  the  learned 
magistrate  has  gone  too  far— that  is  to  say,  that 
he  has  applied,  a  test  which  is  not  laid  down  by 
section  122  of  the  statute.  Section  122  says  that 
"  It  shall  not  be  lawful  for  any  penon  upon  land 
of  which  the  surface  is  bdow  the  level  of  Trinity 
high-water  mark,  and  which  is  so  situate  as  not 
to  adoiit  of  being  drained  by  gravitation  into  an 
existing  sewer  of  the  council,  to'eredt  any  building  to 
be  used  wholly  or  in  part  as  a  dwelling-house.'*  Now, 
the  learned  magistrate  has  found  that  the  ten  houses 
above-mentioned,  which  have  been  erected  by  the 
appellant,  are  on  land  of  which  the  surface  Was  below 
the  level  of  Trinity  high- water  mark,  and  that  then- 
fore  primd  facie  the  section  applies,  and  that  they 
were  also  intended  to  be  used  as  dwelling-houses. 
He  then  finds  facts  which  I  need  not  detail,  showing 
that  the  houses  are  on  a  level  which  admits  of  their 
being  drained  by  gravitation.  It  is  not  disputed  that 
if  there  were  no  other  sewer  or  no  other  special  con- 
struction or  special  use  of  the  sewer  in  the  Woolwich- 
road,  the  houses  could  be  drained  by  gravitation  into 
that  sewer.  .  Then  he  says  this :  ''  During  the  greater 
part  of  the  year  the  said  houses  admit  of  being  and 
are  drained  by  gravitation  into  the  said  Bausom-road 
sewer  and  through  that  into  the  said  southern  outfall 
sewer."  Therefore  that  fact  is  obvious:  that  the 
situation  of  the  homes  is  such  that  they  admit  of 
beiug  drained  by  gravitation  and  it  does  not  alter 
that  fact  that  they  could  not  be  drained,  in  the 
ordinary  sense  of  the  word,  for  the  whole  of  the  year, 
but  that  for  a  considerable  number  of  days  in  tJie 
year  the  drainage  of  the  land  would  not  pass  into  the 
outfall  sewer.  Then  he  goes  on  to  say  that  he  tiiinks 
that  it  is  is  immaterial  as  to  why  it  would  not  pass% 
It  is  in  that  respect  that  I  think  he  has  applied  a 
wrong  construction  of  the  law,  because  it  turns  out, 
and  the  fact  is,  that  this  outfall  sewer  being  very 
heavily  charged  in  times  of  flood,  or  in  times  of 
excessive  or  even  moderate  rainfall,  so  much  water 
comes  dovm  the  sewer  that  the  fl^ps  which  are  made 
to  shut  with  the  pressure  of  the  water  dose  the  mouth 
of  the  Bansom-road  sewer,  so  that  the  water  cannot 
^  go  out  owing  to  the  greater  pressure  of  water  in  the 
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mem  outlftU  aewer.    That  doet  not  make  the  bouae 
one  which   h  no  aituate   a«  not   to   admit   of  being 
drained  by  gravitation.    What  it  does  mma  ia  that  on 
thosa  particular  dayi  tba  iewer  ifl  ao  med  by  the 
London  Council  that  the  water  will  not  go  out.     In 
my  opiDion  it  waa  not  intended  that  the  particular 
houBe-own«r  or  landowner  whoae  houses  are  within 
the  t«rnis  of  the  aection  should  be  prevented  from 
draining    becauje  on  certain  days   of  the  yeaF  the 
aewer  ii  bo  iited  that  the  water  will  not  go  out ;  and 
oa  I  clearly  pointed  out  in  the  oourae  of  the  argument 
of  thia  caae,  really  the  question  of  the  level  of  the 
housea  has  nothing  to  do  with  the  case*     We  have  to 
aee  whether  they  faU  withio  the  aeotion  ot  not,  not 
merely  as  beiog  below  the  level  of  high- water  mark, 
because  aaftuming  the  level  of  the  houset  waa  ten  feet 
higher  atill  the  lame  objection  appliea^ — namely,  that 
on  thoae  days  of  the  year  the  water  would  not  go 
out  of  the  aewer  because  it  would  be  headed  back 
owing  to  the  pressure  of  the  water  iu  the  main  aewer* 
1  dfia^  to  lay  that  no  point  is  raised  as  to  any  ioi- 
ptoper  oonnection  of  the  dradna  of  the  bouses  with 
6ie  Eanaom-road  sewer,     I  deal  with  thia  case  aolely 
upon  the  point  raised— namely,  that  it  is  objected  by 
the  London  County  Council  that  beoauie  the  water 
in  the  Ransom -road  tewer  waa  on  a  certain  number 
of  dajs  in  the  year  headed  baok  by  the  water  in  the 
outfall   sewer   that   therefore   the  honaea    were  not 
houses  capable  of  being  drained  by  gravitation  into 
the  exiatiug  sewer.     I  think  the  Iwrned  magistrate 
waa  wrong,  and  that>  therefore,  the  appeal  ought  to 
be  allowed. 

Lawhahoe,  J, — I  guite  agree* 

KSN^rxDY,  J.— I  alio  entirely  agree. 

Appml  tillowed. 

Solicitor  for  respondentia  W^  A*  Bhmland. 


m   BANKRITPTOY. 


K.  B.  Div.     I 
JO  I 


(Buckley,  J*)  I 

In  re  Browioe. 
Esc  parte  Martikgkll.  (a.) 
Bankrupku^Prmf—OamhUng  deht^Gaming  Ad,  1892 
(56  ^  m  Vict.  e.  9). 

Ths  dtHor  had  been  $ued  by  a  creditor  for  a  gambling 
deUt  and  iuccm/ull^  pleaded  th€  Oaming  Act  of  18B2, 
AJkr  the  decision  agaimt  him  the  creditor  t^rote  to  the 
deht&r't  dube  in/arming  them  of  his  conduct.  The  debtt^r 
thereupon  agreed  to  pag  the  ct&iitor  £100  in  caih  and  to 
give  hiUifor  the  remaijider  of  the  debi^  in  coniideration 
of  the  creditor  withdramng  thoee  ktter$,  which  agree- 
jnent  tms  carried  otiL  Upon  the  debtor  becoming  ba^ik- 
rupt  the  creditor  proi^ed  in  the  bankruptctf  /or  Hie  amount 
of  the  biila  then  due,  hut  Mif  proof  was  rejected  hij  the 

Htki,  ihvtt  tfte  biUs  had  not  beeii  given  for  an  illegal 
oonAideration,  and  that  the  proof  uku  wrongly  refecteti  on 
that  groiL}id. 

Appeal  by  a  creditor  from  the  t  ejection  of  hia  proof 
by  the  trustee  in  the  bankruptcy* 

The  appellant  Martiogell  bad  acted  as  agent  for  th* 
bankrupi  fironne  in  making  beta  with  bookmakers, 
and  had  paid  loaaes  for  Browne  to  the  amount  of 

In    1900    MartingeU    brought  an    action  ag«iDit 

(tt.)  Beported  by  P.  M*  Fraecoer^  Esq.j  Baniater- 
at*Law« 


Browne  to  recover  that  aum,  but  Browne  plesded  the 
Gaming  Act  of  1892,  and  succeeded  in  his  defence  both 
in  the  King*s  Bench  Dividon  and  in  the  Court  of 
Appeal. 

Martingell  thereupon  wrote  to  the  aeoretanei  of 
two  cluba  of  which  Browne  was  a  member,  and  in- 
J  or  ©ed  them  of  Bro  wo  e'  s  conduct*  Br  o  wne  the  reupon 
offered  terms  of  settlement,  and  it  was  agreed  that 
Browne  should  pay  £100  in  caih  and  give  billa  for  the 
femainder  of  the  debt,  and  that  Martingell  ahouM 
withdraw  the  letters  he  had  written  to  Browne's 
dubs.  Browne  paid  the  £100  anfl  gave  the  billa,  and 
MartingeH  withdrew  the  letters  to  the  clubs.  Sub- 
sequently Browne  failed  to  meet  some  of  the  bills  and 
became  bankrupt.  Martingell  tendered  a  proof  on 
the  bills,  but  it  was  rejected  by  the  trustee  on  the 
ground  that  the  bills  had  been  given  for  an  •*  ill^al 
oouBideratLon.*' 

MartingeU  appealed. 

Reedt  K.C  and  Siminmida,  for  the  appellant— Tha 
consideration  for  the  billa  waa  not  the  gambling  debt ; 
that  waa  dispose d  of  for  ever  by  the  judgment  fortba  i 
defendant  in  the  action  of  Martingell  v,  Btotvnt,  and  | 
could  never  be  fiued  for  again.  There  was  a  new  con- 
sideration given  for  the  bills — namely,  the  withdrawal 
by  Martingell  of  the  letters  he  had  aent  to  the  bank^ 
mpt*a  olubs.  It  cannot  be  contended  that  this  wai 
on  '' illegal  oouaideration.*' 

Muir  Mackenzie,  for  the  truatee*— It  may  be  that 
the  bankrupt  would  have  had  no  ana  war  to  thia  claim, 
but  the  trustee  representing  the  other  creditors  can 
inquire  into  the  real  oonsideration  aud  go  behind   the 
judgment.     The  consideration  alleged  is  not  such  ai 
can  stand   against   the    other    creditors;    Ex.    parte 
Beatmi,    In  re  De^hurBt,  8  Morr,  97,   S9  W,   E.  Dig. 
24, 
Eeid,  KM.,  waa  not  called  upon  to  reply. 
Buckley,  J.— In  thia  ease  the  troatee  haa  rejected 
the   appellant* a   proof  on    the  ground    that  it    was 
founded  on  an  il?*gal  consideration.     T&e  matedal 
facts  are  that  the  appellant  aued  the  bankrupt  to 
recover  what  is  called  "  a  debt  of  honour,"  and  failed 
in  his  action  and  on  appeal.    The  raBult  is  that  that 
debt  i«  at  an  end.     After  that,  for  a  new  conaidera- 
tion    altogether  —  namely,   the   withdrawal    by  the 
appellant  of  certain  letters  he  had  wrttten  to  tb^ 
bankrupt's  clubs,  the  bankrupt  agreed  to  pay  £100, 
and  to  give  billa  for  the  remamder  of  the  debt.    Toat 
waa  a  wholly  new  tranaactiou*      It  was  said  that  thia 
was  merely  a  further  agreement  to  pay  the  gmining 
debt,  and  Ex  parU  BeaUfi\,  In  re  Dej^hurat,  waa  cited, 
but  that  case  waa  the  ccmtrary  of  the  present,  as  the 
creditor  there  had  obtaiued  by  default  a  jiidgmant  for 
a  gaming  debt  which  was  bad,  and  the  debtor  had 
agreed,  in  conaideratioa  of  the  creditor  not  potting 
him  aa  a  defaulter,  to  treat  the  bad  judgment  as  a 
good  one.    The  bills  in  this  case  were  Kiven  for  a  new 
cmsideratiou  altogether,  which  ia  not  aa  illegal  oon- 
tideration,  and  the  trustee  was  wrong  in  rejttsHi^g 
the  proof  upon  that  ground.    The  decision  ol  th» 
truatee  must  be  reversed   without  prejudice   to  his 
setting  up  other  gronnda  for  rejection  within  four- 
teen da^s, 

Appcitl  alioweih 

Solicitor  for  the  appellant,  J.  J*  Hands. 
Solicltora  for  the  respondent,  Andrew  Wood,  Pu^wmt 
(ir  Button* 


I 
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Qtmxt  of  Appeal. 

From  E.  B.  Div.  i 

(Collins,  M.B.,  and  Bomer  and  >       Mirch  10,  14. 
Mathew,  L.JJ.)  ) 

MooBB,  Nbttlbfold,  &  Co.  V,  Singer  Manu- 

FACTUMNG  Co.  (a.) 

Landlord  and  tenant — Dtatresa  for  rent — Sale  of  fjoods— 
Purchase  by  landlord — 2  W.  db  M,,  Sees,  \,  c,  o,  a.  2 
— Practice — Appeal  to  Court  of  Appeal — County  court 
appeal  —  **  Right  of  appeal  to  the  High  Court** — 
County  Courts  Act,  1888  (51  ii)  52  Vict,  c  43),  8,  120 
^Judicature  Act,  1894  (57  c&  58  Vict,  c.  16J,  s,  1, 
sub'Seciion  5. 

A  landlord  who  has  distrained  goods  for  rent  in  arrear 
cannot  himself  ^purchase  them. 

King  V.  England,  12  W.  B.  308,  ^  B.  &  S.  782, 
approved  and  followed* 

Section  1,  suh-section  5,  of  the  Judicature  Act,  1894, 
which  empowers  the  Court  of  Appeal  to  give  leave  to 
appeal  from  the  High  Court  in  all  cases  **  where  there  is 
a  right  of  appeal  to  the  High  Court  from  any  court," 
includes  cases  in  which  there  is  an  appeal  to  the  High 
Court  with  the  leave  of  the  county  court  judge  as  tvell  as 
cases  where  there  is  an  appeal  without  leave. 

Judgment  of  the  Divisional  Court  (51  W,  B.  699, 
[1903]  2  K.  B.  168)  affirmed. 

Appeal  from  a  jadfl[ment  of  a  Divisional  Court 
(Lora  Alverstone,  L.C  J. ,  and  Wills  and  Chaunell,  JJ.), 
reversing  the  decision  of  Judge  Smyly,  KC,  at  the 
Shoreditoh  County  Court  (reported  in  51  W.  B.  699, 
[1903]  2  K,  B.  168). 

The  action  was  brought  to  recover  damages  for  the 
c  mversion  of  a  sewing-machine,  the  amount  claimed 
being  £17. 

^The  facts  were  as  follows:  A  man  named  Aoton, 
who  was  in  the  employment  of  the  p]ainti£b,  was  the 
tenant  of  a  house  belooging  to  them. 

The  defendants  let  the  sewing-machine  in  question 
to  Anton  under  a  hire-purchase  a^ement,  by^  one  of 
the  terms  of  which  the  property  m  the  machine  was 
to  remain  in  the  defendants  until  all  the  instalments 
were  paid,  and  the  defendants  could  seize  the 
machine  if  anv  of  the  instalments  were  in  arrear. 

The  rent  of  the  house  being  in  arrear,  the  plain- 
tiffs distrained  for  the  rent,  and  seized,  among  other 
things,  the  sewing-machine,  and  it  was  put  up  for 
sale  oy  auction.  At  the  auction  the  sewing-machine 
was  bought  in  by  the  plaintiffs'  manager  for  the 
plaintiff*,  who  by  an  agreement  in  writing  let  the 
machine  on  hire  to  Antcm,  and  it  was  hanaed  back 
to  him.  The  defendants,  who  had  not  heard  of  the 
distress,  seized  the  machine  upon  the  instalments  due 
under  the  original  hiring  agreement  falling  into 
arrear.  The  plaintiffs  thereupon  brought  this  action 
in  the  county  court. 

The  county  court  judge  found  that  there  was  a 
bond  fide  sale  of  the  sewiug-machine  to  the  plaintiffs, 
and  he  held  that  the  sale  was  a  valid  sale,  and  that 
the  property  in  the  machine  passed  to  the  plaintiffs. 
He  accordjmgly  gave  judgment  for  the  plaintiffs, 
but  gave  the  defendants  leave  to  appeaL 

The  Divisional  Court  reversed  the  decision  of  the 
county  court  judge,  and  gave  judgment  for  the 
defendants,  holding  upon  the  authority  of  King  v. 
England,  12  W.  B.  308,  4  B.  &  S.  782,  that  the  sale 
must  be  to  a  third  party,  and  that  the  property  in 
the  goods  did  not  pass  to  the  plaintiffs. 

(a.)  Beported  by  W.  F.  Barbt  acd  F.  G.  BtJOKBB, 
Esqrs.,  Barristers- at-Law. 


The  Divisional  Court  refused  leave  to  appeal,  but 
the  Court  of  Appeid  granted  leave. 

March  10. — Huao  Young,  K.C,  and  Lawless,  for 
the  defendants,  took  a  preliminary  objection  to  tiie 
heariog  of  the  appeal.  The  judgment  of  the  DivisioniJ 
Court  in  this  case  is  final  and  conclusive,  by  virtue  of 
section  45  of  the  Judicature  Act,  1873,  which  governs 
this  case  notwithstanding  the  more  recent  enactment 
of  section  1,  sub-section  5,  of  the  Judicature  Act, 
1894.  By  section  45  of  the  Act  of  1873  all  appeals 
from  Inferior  courts  are  to  be  heard  and  determined 
by  the  Divisional  Court,  and  the  determination  of 
such  appeals  by  the  Divisional  Court  is  final  unless 
special  leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  is  given  bv  the  Divisional  Court.  Section  1, 
sub- section  5,  of  tiie  Act  of  1894  is  as  follows:  **  In 
all  cases  were  there  is  a  right  of  appeal  to  the  High 
Court  from  any  court  or  person,  the  appeal  shall  be 
heard  and  determined  by  a  Divisional  Court  con- 
stituted as  may  be  prescribed  by  rules  of  court; 
and  the  determioation  thereof  by  the  Divisional 
Court  shall  be  final,  unless  leave  to  appeal  is  given  by 
that  couft  or  by  the  Court  of  Appeal."  In  this  esse 
there  was  no  "  right  of  appeal  **  nrom  the  county  court 
to  the  High  Court  within  the  meaning  of  that  sub- 
section, a^  the  claim  was  for  less  than  £20.  The  words 
''where there  Is  a  right  of  appeal''  mean  cases  in 
which  the  party  has  an  absolute  right  to  appeal 
without  askmg  for  any  leave,  and  do  not  include  a 
case  where,  as  here,  the  party  has  obtained  leave  to 
appeal  from  the  county  court  judge:  see  the  judgment 
of  A.  L.  Smith,  L.  J.,  in  the  case  of  In  re  Oddy,  43  W.  B. 
363,  [1895]  1  Q.  B.  392.  The  same  expression  occurs 
in  section  120  of  the  County  Courts  Act,  1888,  which 
provides  that  at  the  tirial  of  any  action  "in  which 
there  is  a  right  of  appeal"  the  judge  shall  at  the 
request  of  either  party  make  a  note  of  any  question  of 
law.  That  must  refer  to  cases  in  which  there  is  an 
absolute  right  to  appeal  apart  from  special  leave. 
Therefore,  ue  Divisional  Court  having  refused  to  give 
leave  to  appeal  from  their  decision,  no  appeal  can  be 
brought  to  this  court,  even  with  the  leave  of  this 
court. 

Montague  Lush,  K,C.  {Lincoln  Beed  and  Arthur  Page 
with  him),  for  the  plaintiffs. — ^Where  a  county  court 
judge  has  given  leave  to  appeal,  the  party  has  a  ri|^ht 
to  appeal  within  the  meamng  of  section  1,  sub-seotion 
5,  of  the  Act  of  1894.  T^t  sub-section  therefore 
appUei,  and  this  court  may  give  leave  to  appeal  not- 
withstanding the  fact  that  the  Divisional  Court  has 
refused  leave  to  appeal. 

Collins,  M.B. — I  am  of  opinion  that  the  pre- 
liminary objection  fails.  When  we  examine  section 
1,  sub-section  5,  of  the  Judicature  Act,  1894,  and 
look  to  see  with  what  point  of  time  the  Legislature 
are  there  dealing,  it  seems  to  me  to  be  clear  that  they 
are  not  concerned  with  the  initial  character  of  the 
action,  but  are  looking  at  the  time  when  the 
Divisional  Court  has  to  be  formed  for  the  purpose  of 
hearing  appeals  from  inferior  courts.  In  some  of  the 
cases  coming  from  inferior  courts,  the  parties  have  an 
absolute  right  to  appeal ;  in  some  cases  the  parties  have 
tLe  right  to  appeal  given  to  them  by  leave.  The  court 
to  be  constituted  has  to  consider  all  the  cases  which 
have  a  right  to  be  entered  in  the  list.  In  my  opinion 
the  worc&  **  where  there  is  a  right  of  appeal,"  in  this 
sub-section,  apply  to  all  those  appeaUble  cases,  and 
are  not  cocfined  to  those  cases  m  which  there  is  an 
abiolute  right  of  appeal  without  leave.  It  is  sug- 
gested that  the  same  words,  where  they  are  used  m 
section  120  of  the  County  Courts  Act,  1888,  must  be 
directed  to  the  inception  of  the  action.  That  ma^  or 
may  not  be  so,  but  tiie  words  are  there  used  in  a 
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dJfFef«iit  oontext.    Th^re  b«iiig  no  ftathLoritf  contrary 
to  the  Tiew  whtali  I  t^kd,  I  think  the  objection  mnet 

be  overruled. 

EoMSB  and  Matuzw^  L*  JJ«t  oononrredH. 

Preltminary  ohjtdion  overruUd. 

MibTcb  14.  —  Tbe  appeal  on  the  merito  wap,  by 
eonient,  he  aid  before  two  judgea. 

Montaf/ue  Lmh^  KM*f  and  Arthur  Page  [Lnicoln 
Heed  with  them),  for  the  plain ti£i. — The  DLviiional 
Court  were  wrong  in  holdiog  that  a  landlord  caonot 
buy  the  distrained  gooda.  To  allow  a  landlord  to  buy 
diBtrained  goo  da  wuiild  not,  aa  the  Dlvia  tonsil  Court 
thought,  open  the  door  to  abuiei.  On  the  contrary,  it 
would  be  in  the  ioterestfl  of  the  tenant  to  allow  the 
landlord  to  bid,  becauee  a  better  price  would  be 
obtained  for  the  goodi*  The  Bi visional  Court  baied 
their  judgment  upon  the  caie  of  Kiruj  v*  England ^ 
12  W,  E.  30S,  4  B,  &S.  782.  But  there  the  court 
held  that  there  w&i  no  sale  at  all  as  the  landlord  took 
the  goods  at  their  appaised  value.  In  that  case  there 
was  a  dictum  of  Blackbumi  J.^  that  the  sole  must  be 
to  a  third  person.  That^  however^  was  only  a  dictum. 
When  distrained  goodi  are  sold  the  landlord  is  not  the 
seller.  The  goads  are  in  the  custody  of  the  law*  as  in 
the  caae  of  goods  taken  in  execution.  The  distrainer 
gains  neither  a  general  nor  a  apeciial  property,  nor  even 
a  possessioui  in  the  things  distrained ;  be  cannot  main- 
tain trov#r  or  tretpaas*  for  they  are  in  the  custoiy  of 
the  law:  per  ParkeTi  C.B*,  in  King  v,  Cution,  2  Tes, 
sen.  2^3,  at  p.  294«  Tiie  law  transfers  the  propetty 
in  the  gotds  to  the  purchaser,  as  in  the  c&se  of  the 
sale  of  goods  seized  in  execution  by  the  aheriff.  The 
landlord  is  not  the  seller,  and  therfjfore  it  cannot  be 
said  that  the  landlord  sella  to  himself.  The  auotioneer 
is  not  the  landlord's  agent  to  selL  At  the  moment  of 
the  contract  he  is  the  purchaser's  ae<*nt  %q  buy: 
Bmmermu  v.  Heel  is,  2  Taunt.  38,  at  p.  47.  The  judg- 
ment  is  therefore  wrong. 

They  also  referred  to  Bishop  v.  Bri/ant,  6  C.  &  P.  484. 

Huyo  You  tig  ^  K  C^  and  Lawltu^  i^j  the  defendantg* 
— A  landlord  may  himself  distrain  or  he  may  employ 
a  certified  bailifF  to  distrain.  He  may  tell  the  dif- 
trsined  goods  by  private  treaty  or  by  public  auction, 
Tiie  plaintiffa'  contention  must  come  to  this,  tbat  a 
landlord  may  sell  by  private  treaty  to  himaeli  That 
was  what  Kiug  v.  Enf^land  said  that  a  landlord  oonld 
not  do.  In  that  case  there  was  a  sale  of  the  distrained 
gooda  by  the  landlord  to  himself  by  private  treaty, 
and  the  court  held  that  it  was  not  a  proper  sale  under 
2  W.  &  M.,  Sese,  U  a  5,  a,  2,  Blackburn,  J.,  addbg 
that  the  sale  must  be  to  a  third  person. 
By  2  W,  &  M.,  Sess,  I.e.  5,  s.  2,  the  Undlord  ii 
the  person  selling,  though  he  has  not  the  property 
in  the  goods*  He  sells  another  person's  prop*?rtj* 
by  virtue  of  the  Act,  and  if  he  ia  allowed  to  bay 
the  goods  when  sold  by  auction  it  may  g-tv-s 
rise  iQ  gross  abuses.  For  iuitanoe,  the  landlord 
could  employ  an  auctioneer  of  his  own  choosing; 
he  mi^ht  direct  the  sale  to  take  place  where 
he  lik(?d ;  and  he  mrgbt  lot  the  goods  in  a  way 
most  inconvenient  to  other  wonld-be  buyers.  The 
interests  of  third  persons  whose  goods  were  seized 
would  be  imperilled  if  a  landlord  could  buy,  aa  he 
would  wi?h  to  buy  at  the  cheapest  price  so  long  as 
hia  rent  was  covered,  la  B(^J<^t  v.  HiV6^  3  Times  L.  R. 
298,  it  was  held  that  the  person  who  had  acted  aa  the 
Jaudlord's  agent  in  the  distress  could  not  be  one  of 
the  appraisers  to  value  the  goods.  That  decision  was 
before  the  Law  of  Distreas  Amendment  Act,  18S8, 
section  b  of  which  did  away  with  the  necessity  of 
appraiiemeiit,  but  it  shows  that  the  sale  must  be  con- 


ducted  quite  independently  of  tbo  Und^ord,    Thtsilfr 
must  be  an  independent  sale, 

Pmjt  replied « 

GoLUHSp  M,E.^ — The  queation  here  ariaes  upon  a 
distress  for  rent  put  in  by  the  plainti^s  as  landlords, 
Amoug  the  goodi  seized  waa  a  sewing-machine  which 
had  been  hired  out  by  the  defendants  to  the  tenant 
on  a  hire-purchase  agret^meut.  The  landlords  sold 
the  sewing-machine  under  the  diitresa  by  public 
auction,  and  at  the  sale  an  agent  employed  by  them 
bought  in  the  macMne  on  their  behalf  at  what  was 
apparently  a  fair  price,  and  the  landlords  thereupon 
let  the  machine  to  the  tenant.  The  defendants,  who 
bad  originally  let  the  ie  wing^ machine  to  tbe  tenant, 
seized  the  maE?hine  upon  the  instalments  due  under 
their  hire-purchase  agreement  falling  into  arrear,  and 
the  landlords  brought  this  action  to  recover  damages 
for  conversion  of  the  machine*  That  raiass  the 
question  whether  the  1  iudlords  hive  acquired  a  title 
t[)  the  machine. 

The  facts  of  the  case  are  on  all  fonrs  with  those  in 
King  V.  England i^  In  King  v.  England  there  had  b#en 
an  appraisement  of  the  goodi,  which  at  that  date  waa 
necesaary,  and  the  landlord,  who  was  the  person 
authorized  by  the  statute  of  2  W.  &  M.,  Se«s.  1,  c  5, 
s,  2,  to  sell  the  gooda,  took  over  the  goods  of  a  tbird 
peraon  at  the  appraised  value  with  the  consent  of  the 
tenant.  Tne  tru>^  owner  of  the  goods  then  seieed 
them,  and  the  plaintiff,  to  whom  the  landlord  had 
given  them,  brought  an  action  of  con  version  as  in  the 
present  case.  The  only  material  diffrrenoe  between 
the  two  cases  is  that  here  the  formality  of  a  sale  by 
auction  took  place.  The  real  aubstaoce,  however,  of 
the  matter  is  the  same  in  both  cases— namely,  a  sale 
of  the  goods  by  the  landlord  to  himself.  By  ike 
statute  the  peraon  distraining  ia  the  psraou  selling. 
It  is  true  that  the  anotioner  m»y  be  the  agent  of  boUi 
buyer  and  aeller  for  some  pur  posts,  but  in  selling  be 
acta  primarily  as  agent  for  the  person  selling,  though 
in  the  course  of  the  transaction  he  may  become  for 
some  purposes  the  agent  of  the  purcbaaer.  The  same 
mischief  might  arise  here  aa  waa  referred  to  in  King 
V.  England t  the  landlord  being  both  seller  and  buyer, 
and  the  likelihood  of  that  miaehief  arising  was  pomt«4i 
out  by  Blackburn,  J.,  in  King  v,  Emfhud,  acid  by 
AYills,  J. ,  in  the  present  caae.  Therefore  it  M^m%  to 
me,  both  upon  principle  and  up^n  authority,  that  the 
judgment  of  the  Divisional  C >urt  was  right,  and 
that  this  appeal  muit  be  dismisaed. 

Mathbw,  L.J.— I  am  of  the  same  opinion.  The 
Act  of  2  W.  it  M.,  Sess.  1,  c.  5,  s.  2,  makes  the  mm 

quUe  o^ear.  The  statute  empowered  the  landlord  who 
diitrains  to  aeli  the  dtatraiced  goods.  A  sale  there 
referred  to  does  not  mean  a  s&le  by  the  landlord  to 
himielf.  The  word  sale  would  be  an  improper 
description  of  a  transaction  of  that  kind.  The  s«t# 
must  be  to  someone  other  than  the  landlord.  In  tho 
present  c*§e  the  auctioneer  was  employed  by  the  land* 
lord  aa  his  agent  to  effdot  the  sale,  though  he  might 
become  the  agent  of  the  buyer  to  reord  the  sale. 
The  case  comes  clearly  within  the  authority  of  A'ln^  t, 
England* 

AppeftI  *fi«fnis^tih 

Solicitor  for  the  plain tiffii,  Jame*  Merlt^. 

Solicitor  for  the  defendants,  O,  />,  WanfbrQttgL 
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Gray  v.  Bqvsal. 


OouBT  OF  Appeal. 


March  7. 


From  K   B.  Div.  ) 

(Romer  and  Mathew,  L.J.)  \ 

Gray  v.  Bonsal.  (a.) 
Landlord  and  ier,ant — Lease  —  Forfeiture — Relief — 
Underleisee — Non-payment  of  rent— Conveyancing  and 
Law  of  Property  Act,  1881  (44  <fc  46  Vid.  c.  41),  s. 
14 — Conveyancing  and  Law  of  Property  Acty  1892 
(55  A  56  Vict,  c  13),  «.  4. 

The  court  has  power ^  under  section  4  of  the  Convey ' 
aneing  and  Law  of  Property  Act,  1892,  to  grant  to  an 
underlessee  relief  against  for feiture  of  the  superior  lease 
incurred  hy  reason  of  non'payment  of  rent. 

Appeal  from  an  order  made  by  Buoknill,  J.,  grantiog 
relief  ag^ost  forfeiture  of  a  leaie. 

The  plaintiffs*  predeoeesors  in  title  had  mnted  a 
lease  of  the  premiaes,  which  consisted  of  a  hotel  and 
a  yard,  for  a  term  of  years.  The  lessee  underlet  the 
yard  to  the  Midland  Bail  way  Co.,  and  subsequently 
assigned  the  term  to  the  defendant. 

The  plainti£b  haying  recovered  judgment  against 
the  defendant  in  an  action  for  possession  of  the 
demised  premises  on  a  forfeiture  for  non«payment  of 
rent,  the  Midland  Bailway  Co.  applied  for  relief 
against  the  forfeiture. 

It  appeared  that  the  defendaLt  desired  to  disclaim 
all  interest  in  the  property,  and  that  nothing  was 
known  as  to  the  origmal  lessee. 

BackniU,  J.,  granted  relief  against  the  forfeiture  on 
payment  of  arrears  of  rent  and  costs. 

The  plaintiffs  appealed. 

Montague  Lush,  K^C,  and  B,  A,  Cohen,  for  the 
plttintiffs. — The  learned  judge  had  no  jurisdiction  to 
grant  relief  under  section  4  of  the  Conyey aneing  Act, 
1892.  Sestion  14  of  the  Gonveyancing  Act,  1881, 
contains  a  code  dealing  with  the  granting  of  relief  to 
lessees  against  forfeiture  of  their  leases.  By  sub- 
section 8  that  section  is  not  to  apply  to  a  case  of 
forfeiture  for  non-payment  of  rent.  In  th«t  sub- 
section the  Legislature  followed  the  practice  of 
the  Court  of  Chancery  and  the  practice  under 
the  Common  L%w  Procedure  Act,  1860.  It  was 
held  that  the  benefits  of  section  14  could  not  be 
claimed  by  an  underlessee  of  a  part  only  of  the 
demised  premises,  and,  in  ord^r  to  cure  this  blot, 
section  4  of  the  Conveyancing  Act,  1892,  wss  parsed. 
But  that  section  is  subject  to  the  same  limitations  as 
section  14  of  the  Act  of  1881.  It  does  no  more  than 
plaoe  underlessees  in  the  same  position  as  lessees. 
Neither  one  section  nor  the  other  applies  to  the  case 
of  forfeiture  for  non-payment  of  rent.  In  Wardens 
of  Cholmdey  School,  Highgate  v.  Sewell,  [1894]  2 
Q.  B.  D.  906,  Charles,  J.,  held  that  under  secti  n  4 
of  the  Act  of  1892  the  court  might  grant  relief  to  an 
underlesiee  in  some  esses  in  whioh  relief  could  not  be 
granted  to  the  lessee  himself.  That,  however,  was  a 
case  of  forfeiture  by  reason  of  bankraptcy.  [Romer, 
L.J.,  referred  to  Imray  v.  Oakshette,  45  W.  B.  681, 
[1897]  2  Q.  B.  218  ]  That  wsb  a  case  of  forfeiture  by 
M  breach  of  a  covenant  not  to  assign  or  underlet 
without  licence.  The  law  has  always  treated  for- 
feiture by  non-payment  of  rent  as  being  on  a  separate 
footing  from  other  foifeitures.  In  London  Bridge 
Buildings  Co.  v.  Thomson,  89  L.  T.  50,  Joyce,  J., 
assumed  that  section  4  of  the  Act  of  1892  applied  to 
forfeiture  for  non-payment  of  rent,  but  there  the 
point  was  overlooked.  Neitber  was  there  jurisdic- 
tion in  this  case  to  grant  relief  under  the  Common 
Law  Procedure  Act,  1860.  The  underlessees  could 
not  daim  relief  under  that  Act  without  making  the 
original  lessee  and  the  assignee  of  the  lease  parties  to 

(a.)  Koported  by  F.  G.  KucKKR,  Esq.,  Barrister- 
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the  application:  Hare  v.  Elms,  41  W.  B.  297,  [1893] 
1  Q.  B.  604. 

Neville,  K,C.,  and  C.  II,  Sargant,  for  the  Midland 
Bailway  Co. 

RoMBR,  L.J. — I  am  of  opinion  that  in  substance 
the  learned  judge  was  risht  in  holding  that  relief 
ought  to  be  gnmted  to  uie  underlessees  in  this  case. 
Bat  I  am  not  satisfied  that  the  order  has  been  made 
in  the  right  form.  It  is  clear  to  my  mind  that  relief 
could  have  been  granted  to  the  underlessees,  either 
under  the  Common  Law  Procedure  Act,  1860,  or 
uoder  section  4  of  the  Conveyancing  Act,  1892.  But 
there  are  certain  difficulties  which  would  have  arisen 
in  imposing  the  terms  which  are  required  to  be 
imposed  by  the  Common  Law  Procedure  Act,  in  con- 
sequence of  the  fact  that  the  original  lessee  and  his 
assignee  are^ot  before  the  court.  Those  difficulties  do 
not  arise  if  the  Conveyancing  Act,  1892,  is  applied ; 
and  in  my  opinion  the  general  powers  conf emd  on 
the  court  by  section  4  of  that  statute  for  protecting 
underlessees  on  forfeiture  of  superior  leases,  ought  to 
b9  enforced  here.  I  think  those  powers  are  most 
uiefol  in  a  case  like  this.  It  is  suggested  on  the  part 
of  the  appellants  that  that  section  does  not  enable 
the  court  to  grant  any  relief  to  underlessees  otilier 
than  such  relief  as  was  formerly  ^nted  either  by  the 
Court  of  Chancery  under  its  equitable  jurisdiction  or 
by  the  Common  Law  Courts  under  the  Act  of  1860, 
and  that  it  does  not  extend  to  relief  against  forfeiture 
on  non-payment  of  rent.  That  suggestion  is  founded 
on  sub-section  8  of  section  14  of  the  Convey andog  Act, 
1881.  That  section  deals  with  the  right  of  lessees  to 
relief  against  forfeiture,  and  sub-section  8  provides 
that  the  section  shall  not  affect  the  law  relating  to 
re-entry  or  forfeiture  or  relief  in  case  of  non-payment 
of  rent.  It  is  argued  that  that  provision  is  impirtad 
into  section  4  of  the  Act  of  1892,  and  that  the  ooort 
has  no  wider  powers  in  dealing  with  an  application  of 
an  underlessee  for  relief  than  it  had  under  the  earlier 
law. 

I  am  of  opinion  that  section  4  of  the  Act  of  1892 
is  not  a  mere  amendment  of  section  14  of  the  Act 
of  1881,  bat  that  it  is  a  general  enabling  clause 
empowering  the  court  to  grant  relief  to  under- 
lessees  on  forfeiture  of  superior  leases  under  any 
circumstances  on  sach  terms  as  may  appear  to  the 
court  to  be  just  I  am  supported  in  this  view  by  the 
judgement  of  the  Court  of  Appeal  in  Imray  v.  Oakshette, 
[1897]  2  Q.  B.  218.  There  a  similar  question  arose, 
and  tne  argument  which  has  been  addressed  to  us 
was  used  and  failed.  Lopes  and  Bigby,  L.JJ.,  held 
that  the  court  had  jurisdiction  under  the  Act  of  1892 
to  relieve  an  underlessee  against  a  forfeiture  of  the 
original  lesse,  though  such  forfeiture  was  occasioned 
by  breach  of  a  covenant  not  to  assign  or  underlet 
without  licence,  and  therefore  could  not  be  relieved 
agaiost  in  favour  of  the  lessee  under  the  Act  of  1881. 
They  treated  section  4  of  the  Act  of  1892  as  being  a 
substantive  section  in  itself.  I  therefore  think  &at 
tbe  objection  to  our  applying  section  4  of  the  Act  of 
1892  falls  to  the  ^und.  With  regard  to  the  form 
of  tbe  order,  I  think  we  ought  to  grant  relief  to  the 
underlessees  under  section  4  by  vesting  in  the  under- 
lessees  the  term  of  the  underlease,  and  making  them 
covenant  with  the  landlord  during  the  term  to  pay 
the  rent  and  also  to  perform  the  covenants  contained 
in  the  original  lease  as  to  the  demised  premises.  It 
is  said  that  there  may  have  been  breaches  of  the 
covenant  to  repair.  If  lo,  it  ought  to  be  made  a  term 
or  condition  of  the  relief  that  Uiose  breaohes  should 
be  made  good.  Tde  case  will  be  referred  back  to  the 
court  below  for  the  purpose  of  an  investigation  being 
made  into  that  matter.    There  will  be  no  costs  of  this 
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IfiATHBW,  L.J.,  oonoaned. 

Order  varied. 

Solidton  for  the  plaintiff«,  DruceB  (k  AUlee. 

Solioiton  for  the  railway  oompany,  Beale  d;  Co, 


From  K.  B.  Div.  \ 

(Gollins,  M.B.,  and  Romer  and  [  March  5. 

Matbew,  L.JJ.)  ) 

BOTTLTON  V.  HOITLDEB  BbOTHBBS  &  Co.  (a.) 

Practice — Discovery — Marine  insurance — Discovery  of 
ship* 8  papers  —  Action  by  underwriters  to  recover 
money  paid  on  fraudulent  claim. 

In  an  fiction  brought  by  underwriters  claiming  repay- 
ment of  sums  obtained  from  them  by  the  defendants  by 
false  and  fraudulent  daims  under  policies  of  marine 
insurance,  and  alleging  a  conspiracy  to  defraud. 

Held,  that  the  underwriters  were  entitled  to  the  same 
full  discovery  as  if  they  had  been  defendants  being  sued 
on  the  policies. 

Appeal  from  aa  order  of  Buoknill,  J.,  for  the  pro- 
duction of  certain  document!  by  the  defendants. 

The  action  was  brought  by  a  number  of  under- 
writers at  Lloyd's  against  Honlder  Brothers  &  Go., 
and  Honlder  Brothers  &  Co.  (Limited),  and  several 
other  defendants. 

Between  the  years  1890  and  1901  the  defendant  firm, 
Honlder  Brothers  &  Oo.,  effected  with  the  plidntifffl 
in  their  own  names  Tarious  policies  of  marine  insur- 
ance on  steamships  which  were  known  coUectiTely  as 
the  Honlder  Line,  and  of  which  the  defendant  firm 
were  owners  or  managing  owners. 

During  the  period  covered  by  the  insurances  the 
defendant  firm,  or  the  defendant  company,  Houlder 
Brothers  &  Oo.  (Limited),  which  was  incorporated  in 
1898,  promoted  the  formation  of  a  number  of  single- 
ship  companies  for  the  purpose  of  owning  particular 
ships  in  the  Houlder  Line,  and  many  of  these  com- 
panies, having  gone  into  voluntary  liquidation,  were 
amalgamated  in  a  new  company  called  Houlder  Line 
(Limited). 

The  nlaintifff ,  by  their  statement  of  daim,  alleged 
that  all  the  ddendants  had  conspired,  by  means  of 
false  receipts  and  false  reports,  to  prepare  various 
infiated  and  manipulated  accounts  of  repairs  to  the 
ships  insured,  and  that  the  plaintiffJB  had  thereby  been 
induced  to  pay  to  the  defendant  finn  in  respect  of  the 
policies  sums  largely  in  excess  of  what  was  due. 

The  sixth  paragraph  of  the  statement  of  daim  was 
as  follows : ''  From  time  to  time  during  the  period  afore- 
said the  defendants  Houlder  Brothers  &  Go.  effected 
with  the  insurers  insurances  in  their  own  names  on 
the  said  ships  covering  losses  by  the  perils  enumerated 
in  the  said  policies,  including  general  and  particular 
average  losses,  and  in  due  course  each  of  the  policies 
so  effected  as  aforesaid  was  handed  over  to  Houlder 
Brothers  &  Co.,  who  subsequently  thereto  put  f  or  wa^ 
claims  for  alleged  losses  thereunder  as  bemg  just  and 
honest  claims,  out  which  were  in  fact  both  false  and 
fraudulent,  and  they  supported  and  gave  colour  to 
such  dishonest  claims  by  means  of  false  receipts  and 
false  and  inflated  and  manipulated  accounts  prepared 
and  obtained  as  aforesaid  for  the  purpose  of  deceiving 
and  defrauding  the  insurers  of  such  ships  and 
fraudulently  obtaining  payment  of  such  claims  from 
thonu" 

The  plaintifib  claimed  to  recover  for  the  defendant 
firm  the  sums  paid  by  them  in  respect  of  the  policies, 

(a.)  Beported  by  F.  G.  Bt^OKEB,  Esq.,  Barrister- 
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and  they  also  claimed  damages  against  all  the  defend- 
ants for  conspiracy. 

The  defendant  firm  and  the  defendant  company 
pleaded  that  until  October,  1900,  they  had  no  know- 
ledge that  any  claims  had  been  presented  to  tha 
underwriters  in  excess  of  the  amounts  properiy 
claimable;  and,  while  denying  liability,  they  paid 
into  court  a  sum  which  they  said  was  sufficient  to 
meet  the  overcharge. 

The  plain  dffs  obtained  an  order  on  the  defendants 
to  proiuce  for  inspection  all  the  policies  referred  to 
in  the  pleadiogs. 

On  an  application  by  the  defendants  for  an  exten- 
sion of  time  for  complying  with  the  order  for  produc- 
tion, it  was  stated  on  the  part  of  the  defendants, 
Houlder  Brothers  &  Co.,  that,  with  regard  to  certain 
policies  refeired  to  in  the  pleadings,  some  of  them 
were  in  their  possession  only  in  their  representative 
character  as  directors  of  Houlder  Line  (Lmiitcd),  and 
some  of  them,  which  had  been  in  their  possession, 
were  now  in  the  possession  of  the  liquidator  of 
the  sinffle-ship  companies.  Neither  Houlder  Line 
(Limited)  nor  the  Uquidator  were  parties  to  the  action. 

The  master  granted  an  extension  of  time,  but 
ordered  the  defendants  Houlder  Brothers  &  Co.  to 
produce  all  the  policies  referred  to  in  the  pleadings 
for  the  inspection  of  tlie  plaintiffs,  subject  to  any 
order  of  the  liquidator. 

On  appeal  by  Houlder  Brothers  &  Co.,  Bucknill,  J., 
varied  the  order  for  production  by  exduding  there- 
from all  such  policies  as  were  in  the  possession  of 
the  liquidator  or  Houlder  Line  (Limited). 

The  plaintiffs  appealed. 

Bufus  Isaacs,  Sims  Williams,  and  Theobald  Mathew, 
for  the  plaintiffs. 

J.  A.  Hamilton,  K,C,,  Bremner,  and  G,  Hay  Morgan, 
for  Houlder  Brothers  &  Oo. 

The  following  cases  were  cited :  Twizell  v.  Alien, 
5  M.  &  W.  337 ;  Goldschmidt  v.  Marryat,  1  Camp. 
659;  China  Steamship  Co.  v.  Commercial  Union 
Assurance  Co.,  30  W.  E.  224.  8  Q.  B.  D.  142 ;  KearsUy 
V.  Philips,  31  W.  B.  467, 10  Q.  B.  D.  466. 

Collins,  M.B. — ^This  is  an  appeal  from  an  order 
made  by  Buoknill,  J.,  on  an  application  by  the 
plaintiffs  for  discovery  of  documents  by  the  defend- 
ants. The  present  case  has  this  peculimty,  that  the 
plaintiffls  are  underwriters  who  are  seeking  to  recover 
nom  the  defendants  sums  of  money  which  they  say 
they  have  overpaid  to  some  of  the  defendants  as  the 
assured  under  certain  policies  of  marine  insurance. 
It  is  an  admitted  fact,  and  it  is  common  ground,  that 
ti^ese  defendants,  being  the  assured  of  the  plaintiff 
underwriters,  did  demand  and  receive  from  the  under- 
writers sums  of  money  in  respect  of  ships  insured, 
which  were  in  excess  of  the  sums  really  due  under 
the  policies  of  insurance.  The  cas*t  is  complicated  in 
this  way,  that  the  persons  who  received  these  sums 
of  money  were  agents  acting  for  certain  companies, 
though  wey  were  also  to  a  certun  extent  aoting  for 
themselves.  If  proceedings  had  been  taken  by  the 
assured  on  these  policies,  and  the  underwriters  had 
resisted  their  claim,  there  ean  be  no  doubt  whi^bever 
that  the  underwriters  would  have  been  entitled  to  the 
fullest  possible  discovery  of  documents.  It  is 
admitted  that  in  such  a  case  the  assured  would  have 
been  under  an  obligation  to  make  that  full  discovery, 
which  would  have  included  an  obligation  on  them, 
who  would  in  such  a  case  be  the  plaintiffs,  to  pro- 
duce for  the  inspection  of  the  defendant  under- 
writers all  material  documents,  even  documents  not 
now  in  their  own  custody,  and  documents  which  they 
had  in  their  custody  as  agents  for  others,  or  else  to 
account     to     the     court     for    their    inability    to 
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produce  them.  That  would  have  been  the  case 
if  the  underwriters  had  sought  to  sift  or 
investigate  the  claim  put  forward  by  the  assured,  or 
had  disputed  the  linbUity  which  was  asserted  against 
them.  But  the  underwriters  in  tiie  present  case, 
acting^  as  honourable  men.  did  not  seek  to  sift  or 
inrestieate  the  claims  put  forward,  and  did  not 
demana  the  discovery  to  which  they  were  entitled, 
but  paid  the  amount  of  the  claims  without  question. 
It  turned  out  that  in  this  way  they  paid  an  amount 
largely  in  excess  of  what  was  due.  £i  these  circum- 
stances, having  become  aware  of  the  fact  that  they 
had  in  many  instances  paid  sums  in  respect  of  losses 
which  had  not  occurred,  they  brought  this  action  to 
recover  the  excess.  The  action  is  in  form  an  action 
for  fraudulent  conspiracy,  but  it  is  in  reality  brought 
for  the  purpose  of  exacting  repayment  of  the  sums 
paid  in  exceu  of  what  was  due.  The  case  standing 
thus,  the  underwriters,  being  plainti£BB,  demand  from 
the  assured  the  same  discovery  as  they  would  have 
been  entitled  to  have  from  the  same  persons  if  they 
had  been  defendants  being  sued  by  those  persons. 
They  ssy  that  they  ought  not  to  be  placed  in  a  worse 
pisition  merely  beoftuse  they  forewent  their  right  to 
uvestigate  the  claims  when  they  were  first  put 
forward.  It  is  asked  on  the  part  of  the  defendants 
whether  we  ought  to  order  the  same  discovery  in  an 
action  of  conspiracy  like  tiita  as  we  woidd  order  in 
an^  action  on  a  policy  of  marine  insurance.  In  my 
opinion  the  answer  to  that  question  is  jres,  because 
the  substance  of  the  matter  is  that  this  is  an  action 
on  a  policy  of  marine  insurance.  It  has  been  entirely 
brought  about  by  the  defendants  that  the  position  of 
the  parties  has  been  changed.  Where  the  position 
of  the  parties  on  the  record  has  been  dumped  owing 
to  misstatements  in  the  claim  of  the  assured,  I  am  of 
opinion  that  the  underwriter  ought  not  to  be  in  a 
worse  position  with  regard  to  discovery  than  if  he 
had  sifted  and  investigated  the  claim  when  it  was  put 
forward.  We  are  not  extending  the  principle  under- 
lying the  rule  which  allows  underwriters  a  very  wide 
discovery.  It  does  not  seem  to  me  to  matter  which 
of  the  parties  is  plaintiff  and  which  is  defendant. 
The  foundation  of  the  rule  is  the  well-established 
principle  that  the  position  of  an  underwriter  towirds 
his  assured  is  such  that  he  is  entitled  to  the  fullest 
discovery. 

It  is  said  on  the  part  of  the  defendants  that  the 
order  for  wide  discovery  is  in  pr4ctice  only  made  in 
actions  against  underwriters,  and  that  there  is  no 
decided  case  in  which  the  order  has  been  made  in  an 
action  by  an  underwriter.  It  is  suggested  that  the 
history  of  this  order  is  to  be  traced  to  the  introduction 
by  Lord  Mansfield  of  the  practice  of  consolidating 
actions  of  marine  insurance,  and  that  it  was  in  its 
origin  one  of  the  terms  of  allowing  a  consolidation  of 
actions.  That  may  possibly  have  been  the  occasion 
of  the  first  making  of  the  order,  but  it  does  not  con- 
stitute the  ground  of  the  order.  The  ground  of  the 
order  is  the  principle  which  I  have  stated,  though 
the  application  of  the  consolidation  rule  may  have 
afforded  the  opportunity  of  putting  the  principle  into 
effect. 

The  reason  for  asklne  in  this  case  for  that  larger 
discovery  which  is  incident  to  an  action  on  a  policy  of 
marine  insurance  is  that  some  of  the  policies  of  which 
discovery  is  sought  are  said  to  be  in  the  custody  of 
the  defendants  as  agents  for  other  persons,  and  some 
to  be  in  the  possession  of  the  liquidator  of  certain 
oompanies.  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  the  discovery  for  which  they  ask.  As  the 
form  of  the  order  which  the  court  will  make  will  be 
a  matter  of  some  nicety,  it  would  be  well  that  the 
order  should  be  drawn  up  by  the  parties  and  then 
settled  by  one  of  the  members  of  the  court. 


I  am  of  opinion  that  the  discovery  to  be  given 
ought  to  contain  a  statement  on  oath  as  to  wh«t  steps 
the  defendants  have  taken  to  produce  the  documents 
in  question  for  inspection  by  tiie  plaintiffs,  and  that 
the  defend  iuts  should  give  all  the  information  which 
they  can  obtain  by  the  exercise  of  reasonable  exer- 
tions. In  my  judgment  the  underwriters  are  entitled 
to  the  same  measure  of  discovery  as  if  they  were 
defendants  in  an  action  on  the  policies. 

BoMEB,  L.  J.— I  have  felt  some  doubts  as  to  this 
case  which  have  not  been  wholly  removed4  But  my 
brethren  are  of  opinion  that  the  order  asked  for 
ought  to  be  made  against  the  defendants,  and  I  will 
not  dissent  from  the  conclusion  at  which  they  have 
arrived.  My  doubt  arises  from  the  fact  that  the 
defendants  seem  to  have  effected  these  policies  on 
behalf  of  certain  limited  companies  which  are  not 
defendants  to  the  action,  and  that  tiie  action  is  for 
fraud  alleged  to  have  been  committed  by  the  defend-^ 
ants.  I  have  the  less  hesitation  in  agreeing  that  the 
appeal  should  be  allowed  because  on  the  merits  I  can 
see  no  reason  why  these  policies  should  not  be 
produced. 

Mathew,  L.  J. — I  am  clearly  of  opinion  that  the 
order  for  production  ought  to  be  made,  and,  further, 
that  the  defendants  should  be  required  to  state  on 
oath  what  they  know  as  to  the  contents  of  the 
policies. 

The  action  is  brought  to  recover  the  amount  of 
overcharges  made  by  the  defendants  Houlder  Brothers 
&  Go.  against  the  plaintiffs  on  policies  of  insurance, 
and  paid  by  the  pluntiffis.  These  defendants  in  theiif 
defence  admit  that  they  have  recently  discovered 
items  of  overcharges,  and  they  have  paid  a  sum  into 
court  with  a  denial  of  liability.  TTnder  these  circum- 
stances, in  order  that  the  underwriters  may  be  fairly 
treated,  the  defendants  ought  to  give  them  the  fullest 
discovery,  including  the  production  of  all  ship's 
papers.  I  also  thmk  that  the  defendants  ought  to 
explain  on  oath  exactly  what  steps  they  have  taken 
to  obtain  the  documents. 

Appeal  alloived. 

Solicitors  for  the  plaintiffs,  Lewis  &  Lewis* 

Solicitors  for  the  defendants,  W.  A,  Crump  &  Son, 


Prom  P.  B.  &  Ad.  Div.         } 
(Yaughan  Williams,  Stirling,  and  [         Peb.  20,  23. 
Cozens-Hardy,  L.JJ.)  J 

GK)BDON  v.  QOBDON  AND  GN>BDON.  (a.) 

Practice — Contempt  of  court — Married  woman — BigM  to 
he  heard — Costs— Separate  estate — Restraint  on  a^ntid* 
pation — "  Proceeding  instituted  ** — Summons  in  divorce 
suit— Married  Women's  Property  Act,  1893  (66  <fc  57 
Vict  c.  63),  s,  2. 

If  an  appellant,  who  is  in  contempt  of  court,  alleges 
that  the  order  from  which  he  is  appealing  wcu  made 
without  Jurisdiction,  the  court  will  not  refuM  to  hear 
htm  on  account  of  his  contempt,  although  the  order 
appealed  from  was  made  after  the  contempt  had  been 
committed. 

In  a  divorce  suit,  in  which  the  husba/nd  was  the 
petitioner,  a  decree  was  made  for  dissolution  of  the 
marriage  and  that  the  child  of  the  marriage  should  he 
delivered  up  to  the  custody  of  the  petitioner  hy  the 
respondent.  The  respondent  {the  wife)  applied  thai  the 
decree  might  he  varied  hy  entrusting  the  custody  of  the 

(a.)  Beported  by  A.  B.  TAYLOxm,  Esq.,  Barrister- 
at^Law. 


zm 


IHK    WEEKLY    HEFOKTEK. 


[Aiffiitepift>i.j      Vol,  m. 


CotruT  OF  Appeal. 


GoMiofr  v,  GoBxioN  A3VD  Gobdoit. 


C0I7BT  OF  APFXM^ 


c^i^/  (o  ht;r$tlfy  awl  gam  an  andttiahijig  nM  to  remove 
the  child  out  of  the  juriadidhn.  On  the  lOth  of  March, 
1&03,  the  ufi/e'a  appUcathn  wtis  dUmiesed^  and  tt  ivn$ 
ordered  thfU  the  hu^thtind^^  co$(a  of  and  incident  tQ  ihtA 
applicatwn  shi^uld  he  payaMeout  ^f  the  $epiiraU  projitrtt/ 
of  the  wife  J  notwiihsPuidiTig  that  iuch  proiterttf  wai  6uh- 
jnci  to  a  rtalraint  o^  anttdpfttiofi ;  and  it  wai  furihrr 
ordered  that  the  child  he  forth  tfyHh  delivered  up  hy  ihf 
v}i/e  to  the  custody  of  the  hutthan'l  *^  until  fitriher  order  J' 
The  wifc^  hoiveutr^  in  breach  tf  her  undfrtaking^  Sfcrdlf/ 
»mt  the  ch  iid  out  of  the  jarisdiction  thortl*/  hfjre  the 
Wth  if  March,  andwtnt  out  of  tht  Jtiriidittfoti  her  ad f 
on  that  day.  Oa  the  \2th  of  March  an  order  was  made 
declaring  the  wife  in  contempt  for  hreach  of  her  undtr* 
taking.  On  the  V2th  of  Mag  the  wife  gam  notice  of 
appeal  againat  so  much  of  the  order  ef  the  lOth  of  March 
aa  directed  the  payment  of  the  costa  of  her  application 
[ditmit9§d  on  that  dag)  out  of  her  aeparate  property,  md* 
withatanding  the  restraint  mt  anttcipatiotu  The  wif*' 
wai  atiU  in  contempt  at  the  time  her  appeal  came  on  far 
hearing. 

Meld,  thatt  notmiihatanding  her  contempt,  the  appellant 
was  entitled  to  he  heard. 

Held,  further,  that  the  wife's  application  (6  have  the 
decree  in  ike  divorce  suit  varied — which  appUeation  waa 
diimiaaed  oti  the  10th  of  March-^maa  inerelg  a  etep  in 
the  divorce  $uit,  and  not  a  **  proceeding  inatitaled  fcy" 
the  mfe  within  the  rneuning  of  section  2  of  the  Married 
Women* $  Property  Act^  1S^3;  and  ccnsefjuently  that  ao 
miich  of  the  order  of  the  10(A  of  March  a$  directed  pay- 
ment of  the  coat^  out  of  the  aeparat^r  ptopetty  reUrtdnid 
from  anticipation  of  the  married  woman  was  void  for 
want  of  jttrisdictiiyn,  and  should  he  digcharijed. 

BeeiMn  p/ Jettoe,  P.  ([1903]  P.  141*  51  IF.  A*.  Dig^ 
63),  reversed. 

This  WAS  &n  appeal  by  L%dy  OranTille  Gordon  from 
a  deciiion  of  the  Preaident  (Sir  F*  Jeune)  (Teported 
[1903]  P.  B.  141.  51  W.  E,  Dig.  63),  ordering 
chat  the  co&ti  ia  the  divoroa  proceediogs  ihoutd  b@ 
paid  out  of  her  separate  eatate,  i^ot^vitbaUoding  that 
it  waa  sabjoct  to  a  reitraiut  on  anticipation, 

Ohl  the  2dth  of  No^emb^r^  1 00 1,  the  appellant^a 
forcaer  huebaod,  Mr.  C.  F.  Gordon,  obtaiQed  a  decree 
niai  for  the  diaBolatioa  of  the  marriage,  Lord  Gmu- 
ville  Gordon  being  the  co-respondent.  The  decree 
waa  made  abaolate  on  the  2nd  of  Jane,  1002,  after 
which  the  divorced  wife  married  L"ird  GrdHviUe 
Gordon.  It  waa  crd^red  by  the  decree  /lis I  of  the 
2otU  of  November,  1901,  that  the  ooly  child  of 
the  marriage  ahould  remain  in  the  oastody  of 
the  father*  There  waa  a  later  order »  maie  ex  parfc 
in  chamberBi  that  the  chili  should  be  dali verbid 
up  to  the  lather  itntnediately.  However,  ai  the 
wife  waa  out  of  England  at  the  time  thia  order 
waa  made,  ahe  took  no  notice  of  it.  Bubaequently  in 
October,  1902,  she  returned  to  England,  and  on  the 
loth  of  0{!tobet  took  out  a  aummo&s  toTescinl  the 
order  for  the  cog  tody  of  the  child.  Thia  lummo&i 
wwTj  however,  diamiwed  on  the  1 0th  of  March,  1903, 
and  an  order  waa  then  made  ordering  the  child  to  be 
delivered  np  to  the  father;  and  it  was  alao  th«ii 
farther  ordered  that  the  applicant  (the  wtft^)  should 
pay  to  her  former  hiiabaud  the  coat  a  of  and  iocident 
to  the  aummotiB,  and  that  the  aame  were  payable  out 
of  her  separate  eatate^  not  withatanding  that  it  waa 
subject  to  a  reatraiot  on  anticipation,  lu  the  meaii* 
time,  the  wife,  the  re8|>ondent  to  the  divorce  proceed - 
lags,  had  given  an  imdertaking,  through  her  couDBel, 
not  to  remove  the  dii'd  out  of  the  juriadiction  of  tbe 
court  pending  tbe  hearing  ol  the  appsication*  A«  toon, 
however^  aa  the  order  of  the  10th  of  March  waa  made, 
and  it  was  attempted  to  enforce  it,  it  wai  found  that 
the  had  au^eptitiouBly  nent  the  child  abroadj  and 
gone  away  heraoHf  and  had  not  lince  returned. 


The  Preaidentt  on  the  1  Sth  of  March^  then  made  mn 
order  for  her  committal  for  contempt  of  court,  and  m 
writ  of  attachment  for  her  arreat  waa  issued  againat 
her  for  non-compliance  with  the  order  of  the  2oth  of 
November,  1901,  but  as  she  remained  out  of  Edgl&ndi 
she  coufd  not  be  arrested. 

On  the  12th  of  May,  1903,  the  divorced  wife  gav« 
notice  of  appeal  from  such  part  of  the  order  of  the 
lOcb  of  Marcb  as  related  to  tbe  payment  oat  of  her 
aeparate  estate  of  the  cos* a  of  the  sammona  taken  out 
by  her  on  the  Idtb  of  October «  1902,  to  reaaed  the  < 
order  for  the  custody  of  the  child. 

On  the  opening  of  the  appeal,  the  prelimin&ry 
objection  was  taktn  by  counael  for  the  hueband  tJmt 
nntd  the  appellant  had  purged  her  contempt  she 
could  not  be  heard. 

Bargrave  Dtane^  /r,C  and  Mdhold,  for  the  divorced 
wife* — The  appellant  i*  eu  titled  to  come  to  the  court 
and  appeal  against  thia  order.  If  ahe  can  ihow  cause 
against  the  c  mteinpt*  she  can  show  cauae  againat  a 
correlative  order ;  Chuck  v,  CremeTf  1  Coop,  (terop* 
Cottenhatn).  and  the  citea  therein  cited»  viz.«  dreen  v. 
Green,  2  Sim.  394.  430;  Barter  v,  Dawson,  1  Ooop.  207. 
Here,  therefore,  thia  order  could  be  appealed  frLim  on 
the  ground  of  irregularity ;  the  judge  had  no  power  to 
order  theae  c^sta  to  be  paid  out  of  the  appellanfi 
aeparate  estate :  Parry  v.  Ferryman  (in  Chuck  v* 
Oremer),  alao  King  v,  Bryant,  S  Myl.  &  Cr.  191; 
Wihon  V,  Bates,  3  Myl  &  Cr<  197,  201;  BicJctMi  v, 
Mornington,  1  Sim,  200;  In  re  Brady  1  Moll, 
Ch*  RwpB,  in  Ir.  254  ;  HmvUm  v-  Matt,  1  B*av.  73 ; 
Anon  V,  Lord  Qort,  1  Hjg*  77  ;  Valte  w,  (TlUilly,  1 
Hog,  199;  MorrimnY.  Morriaon,  4  Hare  590,  If  thi 
appellant  ia  in  contempt  when  the  order  for  cottt 
agpiioat  her  separate  estate  is  made,  then  ahe  ia  in 
contempt  from  the  time  the  diaobeya  the  injaoc- 
tion*  Ex  jTarte  Chadwkk,  15  Jnriit  597,  abowi 
a  peraon  in  contempt  may  object  to  anything 
after  the  coo  tern  j)t|  if  it  is  on  tbe  ground  of 
irregularity.  It  ii  said  the  order  ia  first,  and  the 
contempt  after,  and  ther afore  these  catea  cannot 
apply,  but  nevertheless  a  person  in  contempt  may  be 
heard.  [Stirling,  LJ.,  referred  to  ChaMerimi  v. 
Thomas,  36  L.  J.  Cb.  N,  8,  6&2,  15  W.  E,  Oh.  Dig, 
1100  There  is  no  difference  as  to  the  order  of  datea 
in  which  the  facts  happened.  It  is  a  aid  it  ia  an 
invalid  order,  bat  the  trusteea  have  no  power  to 
obj-ct ;  BUppoaing  it  were  a  receiving  order,  it  wonld 
not  be  aerved  on  the  trusteea,  and  the  resnlt  would 
be  the  tra^teea  would  keep  the  money  in  hand.  Thia 
order  operates  as  an  injunction  on  the  tmsteea, 
preventing  them  paying  the  income  to  her.  The 
appellant  cannot  be  puniahed  by  an  ioTalid  order, 
n  must  be  done  by  law.  This  order  ahould  be  dis- 
charged. 

They  also  cited  the  following  caiea:  Fatt^m/e  v. 
Kenttard,  2  Giffard  Reps.  110;  Fry  r,  Erntat,  VI 
W,  R,  97  ;  ^afiiar*fov*  Ft^rd,  Goamge-§  eojtf,  41  W,  R, 
333,  [1892]  4.  a  326  ;  and  CaUel  v.  Sgmona,  6  Beav, 
396,  [Val'ghan  Williams,  L.J,,  referred  to  In  re 
Fernandez,  Ex^  parte  Fernandez,  9  VT.  R,  559  and  832, 
IOC.  B.  N,  8,3.] 

Daks,  K.C*,  and  Priestley,  K,0*^  for  tbe  reeponileBt 
husband. — On  the  12th  of  March  the  appell&nl  wii 
admittedly  in  contempt  of  oourt  Toe  rule  io  common 
law  cases  was  to  commit  auch  a  person. 

They  cited  Cavendijih  v,  Oamndish  and  Eoeka- 
fiiucauld,  15  W,  S,  182  ]  Oarstinv.  Garstin,  13  W,  R, 
508,  4  8w.  &  T,  73 ;  Curtis  v,  Curtis  6  M  »or«  P.  C. 
252 ;  Howard  w^  Sewmnn,  I  Moll,  Ch.  Rept,  in  Ir. 
221  ;  Anonymous  catr,  lo  Ve#,  jun.  174 ;  Wmma^ 
V,  Oahaldistun,  2  Bro.  P,C*  276  ;  He^ntt  ▼,  MeOmtM^^ 
13  Yea.  jnn,  560;  and  Daniel's  Oltan^ery  Pi»olt» 
(7th  ed.),  vol,  1,  p,  724, 
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Gordon  v.  (Gordon  avd  Gordon. 


Court  op  Appeal. 


Bargrave  Dtane^  K,C,t  rf  plied. 

Yauohan   WiLLiAiis,    LJ.—Thif   18   an   appeal 
agaiost  an  order  of  the  10th  of  March,  1903,  and  a 
preliminary  objection  has  been  taken  that  the  appel- 
lant is  in  oontempt,  and  that  therefore  this  appeal 
ought  not  to  be  heard.  Now,  the  appeal  is  not  against 
the  whole  of  the  order  of  the  10th  of  March,  it  is  only 
against  so  much  of  it  as  orders  that  the  costs  incident 
to  a  sommons  which  was  taken  ont  by  the  wife  in 
chambers,  and    which  was    adjourned   into   court, 
should  be  payable  out  of  her  separate  proi)erty,  not- 
withstanding  that  such  property  is  subject    to   a 
restraint   on  anticipation.    The  oontempt  which  is 
relied  upon  as  debarring  the  wife  (th.e  respondent  iu 
the  divorce  proceedings)  from  appealing  against  that 
part  of  the  order  is  thus  set  forth  in  the  7th  para- 
graph of  the  affidavit  of  Sur  George  Lewis :  **  Notwith- 
standing the  undertaking  of  the  respondent  not  to 
remove  the  raid  child  ont  of  the  jurisdiction  of  the 
court,  and  in  defiance  thereof,  the  retpondent  two  or 
three  days  before  the  decision  of  the  court  surrep- 
titiously sent  the  child  out  of  the  country,  and  on  the 
day   the   court    gave   judgment    she   herself    left 
England.*'    The  undertaking  was  given  antecedently 
to  the   summoDS  being   heard  in   court,    and    the 
quf  stion  which  we  have  to  determine  is  whether  this 
objection  that  the  respondent  is  in  contempt  ought  to 
prevail  here.    I  think  that  it  ought  not  to  prevail 
here.    We  have  heard  of  a  great  many  cases  which 
were  decided  in  the  Court  of  Chancery  and  of  the 
rules  and  principles  which  were  laid  down  by  various 
judges,  including  Lord  Cottenham,  in  reference  to 
this  matter  of  contempt,  and  when  it  should,  and 
when  it  should  not,  debar  a  would-be  appellant  or  a 
would-be  applicant  from  being  heard.    The  greater 
part  of  the  cmcs  are  to  be  found  set  out  in  the  notes 
to  Chuck  V.  Cremer,  in  1  Cooper  f  temp.  Cottenham) 
205 ;  but  I  do  not  think  it  will  be  necessary  to  go 
through   those  oases.     I  think   there  are   general 
prioctples  which  apply  to  this  case  which  are  not 
really  affected  by  the  decisions  to  which  our  attention 
was  particularly  called.    What  I  mean  by  that  is, 
that,  taking  it  generalljri  it  has  not  been  disputed  in 
this  discussion  that  this  rule  about  not  hearing  a 
person  who  is  in  contempt  primd  facie  applies  to 
voluntary  applications  on  his  part,  to  ca^es  where  he 
oomes  and  asks  for  something,  and  not  to  cases  in 
wUch  all  that  he  is  seeking,  is  to  be  heard  in  respect 
of  matters  of  defence.  -  Not  that  I  am  suggesting  for 
one  moment  that   it   is  every  matter   of   defence 
which  entitles  a  person  in  contempt  to  be  heard ; 
for  instance,  if  there  has  been  an  order  made  in 
exercise  of  the  discretion  of  the  court,  and  some- 
one who  is  oppressed,  or  thinks  himself  oppressed, 
by  that  order  wants  to  show  that  the  court  exercised 
its  discretion   wrongly,    that   person,    if   he  is   in 
contempt,    cannot   he   heard   to   say    anything  of 
the  sort  until  he  has  purged  his  contempt.     Oarstin 
V.  Oarsiin,  13  W.  E    608,  4  Swa.  &  T.   73,  is  an 
instance  of  that  soit.    But  when  you  have  to  deal 
with  an  ordt-r  as  to  which  it  is  suggested  that  it  may 
have  been  made  without  jurisdiction,  then  if  upon 
looking  at  the  order  one  sees  that  that  is  really  the 
ground  of  appeal,  it  seems  to  me  that  such  oaies  have 
always  been  treated  as  cases  where  the  court  will 
entertain  the  objection  to  the  order,  though  the 
person  making  the  objecticn  is  in  contempt.    It  was 
admitted,  and  could  not  be  otherwise  than  admitted, 
that  if  the  objection  was  to  the  very  order  itself  that 
created  the  contempt,  and  if  the  objection  was  of  the 
character  that  I  have  described,  the  fact  that  the 
objector  was  in  oontempt  did  not  deprive  him  of  the 
right  to  be  heard.    I  wish  to  mention  here  that  I  do 
not    propose  to    go   into    the   question   of    Lord 


Cottenham's  rule  as  laid  down  in  Barker  v.  Dawson 
(referred  to  in  Chuck  v.  Cremer  on  p.  207)  for  this 
reason,  that  if  you  take  the  order  of  events  here,  as 
appearing  upon  Sir  G.  Lewis's  affidavit,  it  will  be 
seen  that  uie  particular  case  as  to  which  Lord 
Cottenham  laid  down  his  rule  in  Barker  v.  Dawson 
was  a  case  in  which  the  sequence  of  events  was 
different  from  the  present  sequeoce  of  events,  and  his 
rule  has  no  application  whatever  to  the  events  in 
the  present  case. 

That  being  so,  the  simple  point  that  we  have  to 
decide  is  thu:  Here  is  an  order  the  objection  to 
which  is  obviously  of  a  character  that  does  not 
depend  upon  the  exercise  of  discretion  at  all.  What 
is  said  is  thaA  it  is  unlawful  to  make  such  an  order  in 
respect  of  the  separate  property  of  a  married  woman 
restrained  from  anticipation  —that  is  to  say,  unlawful 
for  the  court  by  which  the  order  was  made.  And  it  is 
argued,  on  Uie  other  side,  that  we  ought  not  to  look 
at  that  order  because  this  lady,  tlie  divorced  wife, 
is  in  contempt.  In  my  judgment  that  is  not  so. 
I  think  that  having  regard  to  the  nature  of  the 
objection  the  present  appellant,  the  respondent  to 
the  order,  is  merely  coming  here  to  say :  "  This 
order  which  has  been  made  against  me  is  an  illegal 
order,  and  appears  so  upon  the  face  of  the  order 
itself."  I  think,  as  that  is  so,  there  is  no  rule  which 
has  been  brought  to  our  notice  which  should  prevent 
her  being  heard. 

I  have  only  to  add  this,  that  supposing  this  order  is 
in  fact  an  iUegcd  order,  and  that  we  refused  to  hear 
this  appellant  now.  it  does  not  by  any  means  follow 
that  there  would  not  be  any  opportunity  hereafter  of 
questioning  the  order.  But  be  that  as  it  may,  I  think 
that,  having  regard  to  the  fact  that  the  objection  here 
is  an  objection  to  the  legality  of  the  order,  it  would 
not  be  right  of  the  court  to  allow  an  order  to  con- 
tinue in  force  without  fi^st  determining  the  question 
of  iti  legality.  I  thiok  under  those  circumstances  we 
ought  to  hear  this  appeal. 

Stiruno,  L  J.— I  also  think  that  this  appeal  ought 
to  be  heard.  Couosel  for  the  husband  have  relied  on 
the  decision  of  Lord  Cottenham  in  Chuck  v.  Cremer. 
If  our  decision  involved  departing  from  what  was 
laid  down  by  Lord  Cottenham  there,  I  should  myself 
desire  further  to  consider  the  matter;  but  when  the 
sequence  of  events  in  the  present  case  is  ascertained 
it  appears  to  me  that  the  case  is  not  identical  with 
Chuck  V.  Cremer.  In  that  case  the  order  of  events 
was  this.  The  defendant  moved  that  an  injunction 
granted  ex  parte  might  he  dissolved ;  his  application 
was  unsuccessful,  and  then  he  gave  notice  of  motion 
to  appeal.  Previous  to  the  notice  of  appeal  being 
given,  an  attachment  was  issued  against  the  defend- 
ant, and  he  was  in  contempt ;  and  that  objection  was 
taken  to  the  appesl.  The  Lord  Chancellor  gave 
eff^t  tothe  objection,  but  he  said  this:  **Thataparty 
was  entitled  to  be  heard,  if  his  object  was  to  get  rid 
of  the  order  or  other  proceeding  which  placed  him 
in  contempt,  and  be  was  also  entitled  to  be  heard  for 
the  purpose  of  resisting  or  setting  aiide  for  irregula- 
rity any  proceedings  subsequent  to  his  oontemot,'' 
Here  the  contempt,  according  to  the  affidavit  which 
the  husband  himself  put  forward,  began  two  or  three 
days  before  the  order  in  question  was  made. 

Therefore,  in  hearing  the  appeal,  we  are  not  doing 
anything  contrary  to  what  Lord  Cottenham  said. 
And  here  the  question  is  not  merely  one  of  irregi^- 
rity,  but  one  of  want  of  jurisdiction,  and  having 
regard  to  that,  I  entirely  agree  that  the  appeal 
ought  to  be  heard. 

Cozkns-Hardt,  L.J.— I  agree.  Until  recently  no 
court  had  any  jurisdiction  whatever  to  direct  the 
payment  of  costo  out  of  the  separate  esUte  of  a 
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raarned  woman  aubject  to  reatratut  on  antkipation  ; 
but  in  1393  an  Act  waa  p&aaed  which  in  tcnui  hj 
eeoiion  2  daolared  that  the  CQUtt  shall  hare  judsdio- 
tion  from  time  to  time^  in  certain  casee,  to  direct  pay- 
ment of  costfl  out  of  the  separate  estate  of  a  married 
woman  whether  subject  to  restraint  on  anticipation 
or  not — plainly  a  Jimited  jarisdiction.  The  only 
object  of  this  appeal,  as  I  underatand  it,  ii  to  raise 
the  contention  that  this  is  not  one  of  the  limited 
class  ol  cases  In  which  jurisdiction  is  given  to  the 
court  by  the  express  langEiagD  of  section  2  of  the 
Act*  That  bsing  no,  I  entirely  agree  with  my 
brethren  that  this  preliminary  objection  ought  to  be 
diaallowed,  htit  I  desire  to  limit  my  judgment  to  a 
case  in  which  the  appellant  is  simply  seeking  to  say 
that  the  order  so  far  aa  it  is  complained  of^  iji  outside 
the  juri*  diction  of  the  court,  as  distinguished  from 
the  case  of  an  order  which  although  witbin  the  jtuia- 
diction  of  the  court,  ought  not,  it  is  aaid^  to  have  been 
madei  So  far  as  I  csn  lee,  there  is  certainly  no  prin- 
ciple in  opposition  to  the  view  which  we  have  taksDi 
Dor  do  I  think  that  there  is  any  authority  against  it. 
Speaking  for  myaelf  I  haye  been  unable  to  under ^ 
stand  or  disoover  what  principle,  if  any,  is  at  the  roDt 
of  all  the  various  decisions  wMeh  have  been  brought 
before  ns,  aa  to  the  distinction  between  contempt  com- 
mitted before,  and  contempt  committed  after,  the 
making  ol  the  order  which  it  is  sought  to  set  aside. 

Bargrave  Dmii^,  K*C*i  and  Mdholdf  for  the  divoroed 
wife 

They  cited  In  rs  Zum%,  Hood  Burrs  t.  Caikcartf  42 
W.  B.  034,  633,  [1894]  3  Ch.  376;  Hood  Bttrr^  y. 
U^iot,  45  W,  K,  1,  17,  507,  [1896]  2  Q.  B,  338,  375, 
[1897]  A.  C»  17T ;  section  2  of  the  Married  Women^s 
Property  Act,  1893  {56  &  57  Yict.  c.  63)* 

Dukef  £r,C.,  and  Frititkyt  A^C,,  for  the  petitioner, 
the  huabind,  referred  to  Divorce  and  Matrimonisl 
Causes  Act,  1B59  (22  &  26  Ylot.  o.  61),  a.  4,  and 
Bivorc©  Act,  1857  (20  &  21  Vict,  o.  85),  The 
distinctton  is  not  between  proceedings  taken  in  an 
action  and  proceedings  not  taken  in  an  action.  A 
divorce  is  a  proceeding  under  the  Act  of  1859,  and 
thea|)pellant  as  a  divorced  wife  is  in  oo  better  position 
than  if  she  had  been  a  mere  relation. 

Tney  cited  Nunn  ifc  Co.  v.  Tuionr  50  W.  E.  16, 
[1901]2K.  B.  487. 

Barfjrave  D.arWi  K.C*t  replied, 

YAUonAic  Williams,  LJ,— I  have  not  the  sUghteit 
doubt  myself  that  this  summons  wai  a  step  in  the 
divorca  suit,  and  that  this  sammons  did  not  initiate 
any  litigation  at  alL  TJnder  those  droumstances  it  is 
quite  plain,  having  regard  to  the  decision  tn  Eood 
BatTB  V.  Cuthmrt  and  other  cases,  that  there  ia  no 
jurisdiction  to  make  this  order  for  the  payment  of 
costs  notwithstanding  the  lady  wai  restrained  from 
an tici patio D,  I  do  not  think  it  is  necessary  to  say 
any  more*  Everyone  is  agreed  that  these  costs  cannot 
be  ordered  to  be  paid  out  of  these  f  unds  aa  to  which 
a  married  woman  is  restrained  from  anticipation, 
nnhsi  they  come  within  the  words  of  section  2  of 
the  Married  Women's  Property  Act,  1893;  and 
everyone  is  agreed  that  the  matter  is  not  bpought 
within  the  words  of  section  2  unless  the  proceedit  g 
is  a  proceeding  inittftted  by  the  married  woman.  I 
am  ol  opinion  that  this  summons  was  not  initiated  by 
the  mart  led  woman,  but  was  a  mere  step  in  the 
previous  litigation. 

SxiEimo,  L.J.— 1  am  of  the  same  opinion.  Two 
orders  of  the  Divorce  Court  were  made  on  the  25th  o! 
November,  1901,  one  being  the  decree  nUi  in  the  suit, 
by  which,  after  provisions  wilh  referencs  to  the  dis- 
folntion  of  the  marriage,  it  was  ordered  that  *'the 
child,  the  issue  of  the  marriage  between  the  petitioner 


ani  the  respc*ndent,  do  remain  in  the  custody  of  the 
petitioner  until  further  order  of  the  court j  but  it  li 
directed  that  Ruch  child  be  not  removed  out  of  the 
jurisdiction  of  the  court  without  its  sanction/*  The 
other  order  of  the  25  rh  of  November,  190 1^  was  an 
order  that  the  child  '*  be  forthwith  delivered  up  to 
and  do  remaiu  in  the  custody  of  the  petitioner  uotil 
fnrther  order  of  the  court>''  Both  orders  were  of  & 
temporary  nature,  limply  "iinttl  further  order/' 
Afterwards,  on  the  15th  of  October,  1902,  the  wife 
takes  out  a  summons,  or  applies  by  summons,  that 
those  orders  should  be  varied.  The  question  we  have 
to  decide  is  Ihia :  Whether,  within  the  terms  of  the 
Manied  Women's  P/operty  Act,  1893,  s.  2,  this  is  **  a 
proceeding  ii^iatituted  by "  her.  It  has  been  held  by 
the  House  of  Lords,  and  also  by  the  Court  of  Appeal 
that  th^se  words  refer  to  an  action  or  some  other 
litigation  initiated  by  the  married  womtn*  Kow,  can 
it  be  said  that  this  summons  was  an  action  or  other 
litigation  initiated  by  the  married  wo  man »  I  think 
not.  It  seems  to  me  simply  a  continuation  of  the  old 
litigation  which  had  been  commenced  by  the  husband 
by  the  institution  of  this  suit  for  the  dissolution  of  the 
marriage,  in  whi^h,  from  the  very  first,  the  question 
of  the  custody  of  the  child  was  a  subject  of  litigation 
and  was  not  finally  determined  by  the  two  orders  to 
which  I  have  referred. 

CozENS-H^RDY,  L  J.— I  am  of  the  sanie  opinion. 
It  seems  to  me  both  in  form  and  in  fact  that  the 
application  of  the  lady  was  an  application  by  her  in 
the  suit  of  Gordon  v,  <rordont  and  wa^  not  an  iiidd* 
pendent  proceeding  initiated  by  her« 

Frdiminary  ohjcdtan  ovemded  and  apptnl  cdiowed^ 

Solicitors,  Danfftrjidd  *fc  Bit/the  ;  Lewis  ^  Lsu^ili 


Feb.  12. 


Chan,  Div.  1 
Byrne,  J,  f 

In  re  Allejc  and  Brimoll'S  QONTmAOT.  (a,) 

Local  fjOif€riiTrunt-^Fuhtk  Eealih  Ad,  1875  (33  ^  39 
Fid.  c.  55),  M,  160,  257 — Expmsf$  inctiTT^  hy  Ucal 
authority — Charge  upon  premises — Bate  of  char^9^ 
Completion  of  works —  Vendor  and  ptirehtuer* 

Expenses  incttrred  by  u  local  aiUkority  for  worlcM 
es:€cuttd  in  a  stmet  after  notice  to  the  owners  of  adjoining 
premmSj  ami  failure  to  co7npltf  with  &ttch  nofi"e<,  do  m4 
become  a  charge  upon  the  premises  under  section  257  o/ 
the  Public  Health  Ad,  1875,  urdil  the  comphiion  tf  the 
works,  notwithstanding  that  the  works  were  exectdcd  hy 
coutractors  iji  pur&uance  of  a  contract  with  the  lomt 
authority  under  which  the  local  authority  became  liaUe 
to  pay  for  them. 

Originating  snmnions* 

This  was  m  vendor  and  purchaser  summons,  which 
raised  the  question  whether  expenses  incurred  by  a 
local  authority  in  j'^Ting  a  street  adjoining  certaiii 
houses  had  become  a  charge  upon  them  prior  t  j  the 
completion  of  the  works  under  section  257  of  Ihe 
Public  Health  Act,  1875* 

The  houses  in  question  were  leasehold  houaes 
belonging  to  the  vendors  situate  in  Husthall-aYtEine, 
in  Acton,  Middlesex:,  and  In  February,  1903,  th« 
Urban  District  Council  of  Acton  sent  notices  to  tiit 
owners  and  occupiers  of  the  houses  to  »ewer«  Unl, 

(a.)  Eeported  by  Netillb  Tebbutt,  Esq*,  Bar* 

rister-at-Law, 


VoL  m. 
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and  p»Te  the  part  of  the  street  which  adjoined  the 
honseB  within  five  weeks  of  the  date  thereof. 

These  notices  were  not  complied  with,  and  on  the 
13th  of  July,  1903,  the  council  entered  into  an 
agreement  with  a  firm  of  contractors  to  exeoate, 
among  other  works,  the  paving  works  in  question  at 
a  certain  sum. 

On  the  22nd  of  July,  1903,  an  order  was  made  in 
an  action  of  Allen  y.  Driecoll,  that  the  defendants  in 
that  action  (the  purchasers  and  applicaits  on  this 
summons)  should  pay  to  the  plaintiffs  (the  vendors  and 
respondents)  on  or  before  the  29th  of  September,  1903, 
the  sum  of  £4,440  in  settlement  of  the  purchase- 
money  and  interest  due  in  respect  of  the  houses  in 
question,  the  plaintiffs  undertiudng  to  make  a  good 
title  to  tbe  houses  and  to  assign  them  to  the  defend- 
ants, the  defendants  undertakmg  to  accept  the  houses ; 
and  it  was  ordered  that  the  plamtiffs  were  to  receive 
the  rents  and  pay  the  outgoings  in  respect  thereof  up 
to  the  29ch  of  September,  1903. 

The  works  were  not  wholly  completed  by  this  latter 
date,  and  the  purchasers  took  out  this  summons  adcing 
for  a  declaration  that  the  vendors  were  liable  to  pay 
and  indemnify  them  against  the  amount  when  appor- 
tioned of  the  enenses  incurred  by  the  local  authority 
under  the  Public  Health  Act,  1875,  for  paviog  and 
other  works  in  respect  of  these  houses. 

CostenS'Eardyf  for  the  purchasers.  —  Although 
several  oases  have  decided  that  the  expenses  became 
a  charge  upon  the  premises  at  least  as  early  as  the 
time  of  completion  of  the  works,  yet  no  case  has 
decided  whether  or  not  they  do  not  become  a  charge 
at  an  earlier  time.  I  submit  that  when  the  local 
authority  entered  into  a  binding  contract  with  the 
contractors  that  these  work4  should  be  done  at  a 
certain  price  they  incurred  the  expense,  and  tiiat 
therefore  under  section  257  of  the  Act  this  expense 
became  a  charge  upon  the  houses. 

He  referred  to  Tottenham  Local  Board  ▼.  Rowtll^  29 
W.  B.  36,  15  Oil.  D.  378 ;  May(yr  of  West  Ham  v. 
Grant,  40  Ch.  D.  331,  37  W.  B.  Dig.  113 ;  BetUsworth 
and  Btcher^B  Contract,  36  W.  B.  544,  37  Ch.  D.  535  ; 
Stock  T.  Meakin,  48  W.  B.  420,  £1900]  1  Oh.  683 ; 
SurteesY.  Woodhotue,  51  W.  B.  275,  [1903]  1  K.  B.  396. 

Norton,  K,C,,  and  A$?iton  Crou,  for  the  vendors. — 
Stock  y.  Meakin  is  precisely  in  point,  and  the  court 
there  decided  that  the  date  fixed  by  the  Act  for  the 
commencement  of  the  charge  is  that  of  completion  of 
the  works.  Stock  ▼.  Meakin  upon  this  point  was  also 
f oUowed  1^  your  lordship  in  In  re  Waterhouee^B  Con- 
tract,  44  SoLiorroBS*  Jotjbnal  645.  Moreover,  the 
expenses  are  not  recoverable  until  service  of  a  demand 
for  them,  which  has  not  been  made. 

Couni^Hardy  in  reply. — ^The  charge  arises  indepen- 
dently of  the  personal  liability :  see  observations  of 
Kay,  J.,  in  Mayor  of  West  Earn  v.  Grant,  40  Gh.  D., 
p.  335. 

Bybnb,  J. — ^The  decision  in  Tottenham  Local  Board 
▼.  BoweU  left  still  open  the  question  whether  or  not 
the  date  of  completion  of  the  works  is  the  actual  time 
when  the  charge  first  arises,  or  whether  the  expenses 
may  be  said  to  have  been  incurred  within  the  mean- 
ing of  section  257  before  the  date  fixed  for  comple- 
tion. It  is  also  obvious  that  in  Mayor  of  West  Ham 
V.  Orant  the  learned  judge  did  not  determine  the 
question ;  and  again,  in  Bettesworth  and  Bicher*s  Con- 
tract,  although  the  learned  judge  says  "  it  seems  to 
me  that  the  expenses  were  a  charge  which  came  into 
existence,  at  all  events  as  early  as  the  26th  of  June, 
1886  " — tiiat  being  the  date  of  completion  of  the 
works  in  that  case—yet  he  leaves  it  open  to  argument 
whether  it  might  come  into  existence  at  an  earlier 
period.    In  the  later  case  of  Scott  v.  Meakin  it  is  { 


again  true  that  it  was  not  necessary  to  decide  as 
between  the  date  of  completion  and  an  earlier  date, 
yet  I  do  not  doubt  that  the  court  did  determine  that 
the  former  was  the  date  at  which  the  expenses  were  first 
incurred,  and  I  do  not  see  why  I  should  put  another 
interpretation  upon  the  section ;  and  again,  in  Surtees 
V.  JVoodhouse,  although  the  question  was  not  the  one 
raised  before  me,  yet  Stirling,  J.,  speaking  of  Stock 
V.  Meakin,  said  "  it  was  held  that  the  amount  of  the 
expenses  incurred  under  the  Private  Street  Works 
Act,  1892,  becomes  a  charge  on  the  premises  on 
which  they  are  apportioned  as  from  the  date  of  the 
completion  of  the  works,  and  not  from  the  date  of  final 
apportionment.'*  In  the  result  it  appears  to  me  that 
for  the  purpose  of  ascertaining  the  date  when  the 
charge  first  arises  under  section  257  of  the  Act  the  local 
authority  did  not  incur  the  expenses  within  the  mean- 
ing of  that  section  before  the  date  of  completion  of 
the  works. 

Solicitor  for  the  applicants,  T,  Blanco  White. 

Solicitors  for  the  respondents,  Taylor,  Willcocks,  & 
Lemon. 


Chan.  Div.  J 
Farwell,  J.  J 


Feb.  6. 


MoBTON  V.  Bank  op  England,  (a.) 

Poor  law  —  School  district  —  Board  —  Dissolution  — 
Transfer  of  Consolidated  Stock — Poor  Law  Amend- 
ment Act,  1844  (7  <fc  8  Vict.  c.  101),  m.  40,  42,  45— 
Dissolved  Boards  of  Management  and  Oiiardians  Act, 
1870  (33  &  34  Vict.  c.  2),  ss.  1,  12. 

A  school  district  and  a  hoard  for  such  district  were 
constittUed  under  the  Poor  Law  Amendment  Act,  1844. 
The  district  was  dissolved.  At  tJie  date  of  the  dissolu- 
tion there  was  standing  in  the  books  of  the  Bank  of 
England  a  sum  of  2^  per  cent.  Consolidated  Stock,  which 
represented  surplus  assets  of  tJie  hoard  of  management 

Held,  that  the  corporate  hody  remained  in  existence 
either  hy  implication  from  section  \ofZZ&  34  Vict.  c.  2 
or  according  to  the  common  law  rule  so  long  as  any  one 
of  the  corporators  remained  alive.  The  plaintiffs,  the 
last  acting  managers,  were  not  entitled  to  claim  that  the 
property  was  vested  in  them  automatically  under  33  <fc  34 
Vict,  c.  2,  section  12,  and  it  would  he  necessary  that  the 
transfer  of  the  Consolidated  Stock  he  executed  under  the 
corporate  seal  of  the  hoard. 

Action. 

The  plaintiffs  were  the  last  acting  managers  of  the 
South  Metropolitan  School  District  (dissolved). 

The  South  Metropolitan  School  District  was 
originally  constituted  by  an  order  of  the  Poor  Law 
Board  dated  the  I2th  of  March,  1849. 

By  an  order  of  the  Local  Government  Board  of  the 
30th  of  Mardi,  1898,  and  by  subsequent  orders,  the 
school  district  was  dissolved  from  and  after  the  29th 
of  September,  1902. 

At  the  date  of  the  dissolution  of  the  school  district 
there  was  standing  in  the  books  of  tbe  defendant,  the 
Bank  of  England,  the  sum  of  £15,329  138.  5d.  2^  per 
cent.  Consolidated  Stock,  in  the  names  of  the  board 
of  management  of  the  South  Metropolitan  School 
District. 

Upon  the  dissolution  of  the  school  district  the  real 
and  personal  property  belonging  to  the  board  of 
management  (other  than  the  said  Consols)  was 
reab'zed  under  the  authority  of  the  Local  Qovem- 
ment   Board,   and   the   liabilities  of  the  board  of 

(a.)  Beported  by  Paul  Strickland,  Esq.,  Barrister- 
at-Law. 
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married  woman  subject  to  restraint  on  antidpation ; 
but  in  1893  an  Aot  was  passed  whicb  in  terms  by 
section  2  declared  that  the  oontt  shall  have  jurisdic- 
tion from  time  to  time,  in  certain  oases,  to  di^Bct  pay- 
ment of  costs  out  of  the  separate  estate  of  a  married 
woman  whether  subject  to  restraint  on  anticipation 
or  not— plainly  a  limited  jurisdiction.  The  only 
object  of  this  appeal,  as  I  understand  it,  is  to  raise 
the  contention  tiiat  this  is  not  one  of  the  limited 
class  of  cases  in  which  jurisdiction  is  given  to  the 
court  by  the  express  language  of  section  2  of  the 
Act.  That  being  so,  I  entirely  agree  with  my 
brethren  that  this  preliminary  objection  ought  to  be 
disallowed,  but  I  desire  to  liinit  my  judgment  to  a 
case  in  which  the  appellant  is  simply  ssaking  to  say 
that  the  order  so  far  as  it  is  complained  of,  is  outside 
the  joric diction  of  the  court,  as  distinguiehed  from 
the  case  of  an  order  which  although  within  the  juris- 
diction of  the  court,  ought  not,  it  is  said,  to  have  been 
made*  So  far  as  I  can  see,  there  is  certainly  no  prin- 
ciple in  opposition  to  the  view  which  we  have  taken, 
nor  do  I  think  that  there  is  any  authority  against  it. 
Speaking  for  myself  I  have  been  unable  to  under- 
stand or  discover  what  principle,  if  any,  is  at  the  root 
of  all  the  various  decisions  which  have  been  brought 
before  us,  as  to  the  distinction  between  contempt  com- 
mitted before,  and  contempt  committed  after,  the 
making  of  the  order  which  it  is  sought  to  set  aside. 

Bargrave  Deane,  A".C7.,  and  Methold^  for  the  divoroed 
wife 

They  cited  In  re  Lumley,  Hood  Barr$  v.  CatJicart,  42 
W.  E.  534,  633,  [1894]  3  Ch.  376;  ffood  Barrs  v. 
fferiot,  45  W.  B.  1,  17,  507,  [1896]  2  Q.  B.  338,  375, 
[1897]  A.  C.  177 ;  section  2  of  the  Married  Women's 
Property  Act,  1893  (56  &  57  Vict.  c.  63). 

Duke,  K.C.f  and  Priestley,  K.Q.,  for  the  petitioner, 
the  husbftnd,  referred  to  Divorce  and  Matrimonii^ 
Causes  Act,  1859  (22  &  23  Yict.  o.  61),  s.  4,  and 
Divorce  Act,  1857  (20  &  21  Yict  o.  85).  The 
distinction  is  not  between  proceedings  taken  in  an 
action  and  proceedings  not  taken  In  an  action.  A 
divorce  is  a  proceeding  under  the  Act  of  1859,  and 
the  appellant  as  a  divorced  wife  is  in  no  better  position 
than  11  she  had  been  a  mere  relation. 

Tbey  cited  Nunn  dt  Co.  v.  Ty$on,  50  W.  B.  16, 
[1901]  2  K.  B.  487. 

Bargrave  Dearie,  K.C,  replied. 

Yauqhan  Williams,  L.  J.— I  have  not  the  slightest 
doubt  myself  that  this  summons  was  a  step  m  the 
divorce  suit,  and  that  this  summons  did  not  initiate 
any  litigation  at  all.  Under  those  circumstances  it  is 
qmte  plain,  having  regard  to  the  decision  in  Hood 
Barrs  v.  Cathcart  and  other  cases,  that  there  is  no 
jurisdiction  to  make  this  order  for  the  payment  of 
costs  notwithstanding  the  lady  was  restrained  from 
anticipation.  I  do  not  think  it  is  necessary  to  say 
any  more.  Everyone  is  agreed  that  these  costs  cannot 
be  ordered  to  be  paid  out  of  these  funds  as  to  which 
a  married  woman  is  restrained  from  anticipation, 
unltss  they  come  within  the  words  of  section  2  of 
the  Married  Women's  Property  Act,  1893;  and 
everyone  is  agreed  that  the  matter  is  not  brought 
within  the  words  of  section  2  tmless  the  proceedirg 
is  a  proceeding  initiated  by  the  married  woman.  I 
am  of  opinion  that  this  summons  was  not  initiated  by 
the  married  woman,  but  was  a  mere  step  in  the 
previous  litigation. 

Stibiinq,  L.J. — I  am  of  the  same  opinion.  Two 
orders  of  the  Divorce  Oourt  were  made  on  the  25th  of 
November,  1901,  one  being  the  decree  nisi  in  the  suit, 
by  which,  after  provisions  with  reference  to  the  dis- 
solution of  the  marriage,  it  was  ordered  that  '*  the 
child,  the  issue  of  the  marriage  between  the  petitioner 


and  the  respondent,  do  remain  in  the  custody  of  the 
petitioner  until  further  order  of  the  oourt,  but  it  is 
directed  that  such  child  be  not  removed  out  of  the 
jurisdiction  of  the  court  without  its  sanction.'*  The 
other  order  of  ttie  25  th  of  November,  1901,  was  aa 
order  that  the  child  "be  forthwith  delivered  up  to 
and  do  remain  in  the  custody  of  the  petitioner  until 
further  order  of  the  court."  Both  orders  were  of  a 
temporary  nature,  simply  *'untU  further  order." 
Afterwards,  on  the  15th  of  October,  1902,  the  wife 
takes  out  a  summons,  or  applies  by  summons,  that 
those  orders  should  be  varied.  The  question  we  have 
to  decide  is  this :  Whether,  within  the  terms  of  the 
Married  Women's  Property  Act,  1893,  s.  2,  this  is  <<  a 
proceeding  instituted  by  "  her.  It  has  been  held  by 
the  House  of  Lords,  and  also  by  the  Court  of  Appeal 
that  these  words  refer  to  an  action  or  some  other 
litigation  initiated  by  the  married  woman.  Now,  oan 
it  l^  said  that  this  summons  was  an  tuition  or  other 
litigation  initiated  by  the  married  woman.  I  think 
not  It  seems  to  me  simply  a  continuation  of  the  old 
litigation  which  had  been  commenced  by  the  husband 
by  the  institution  of  this  suit  for  the  dissolution  of  the 
marriage,  in  whioh,  hrom  the  very  first,  the  question 
of  the  custodv  of  the  child  was  a  subject  of  litintion 
and  was  not  finally  determined  by  tiie  two  orden  to 
which  I  have  ref  eired. 

Cozbns-Habdy,  L.J. — ^I  am  of  the  same  opinion. 
It  seems  to  me  both  in  form  and  in  fact  that  the 
application  of  the  lady  was  an  application  by  her  in 
the  suit  of  Gordon  v.  Gordon,  and  was  not  an  inde- 
pendent proceeding  initiated  by  her. 

Preliminary  objection  overruled  and  appeal  allowed. 

Solicitors,  Dangirfield  &  Blyihe  ;  Lewis  &  Lewis* 


Feb.  12. 


Chan.  DiVi  I 
Byrne,  J.  / 

In  re  Allen  and  Drisooll's  Contract,  (a.) 

Local  govemment^Puhlic  Health  Act,  1875  (38  <fe  39 
Vict,  c.  55),  ss.  150,  257 — Expenses  incurred  by  local 
authority — Charge  upon  premises — Date  of  charge — 
Completion  of  works — Vendor  and  purchaser. 

Expenses  incurred  by  a  local  authority  for  works 
executed  in  a  street  after  notice  to  the  owners  of  adjoining 
premises,  and  failure  to  comply  with  such  notice,  do  not 
become  a  charge  upon  the  premises  under  section  257  of 
the  Public  Health  Act,  1875,  untU  the  completion  cf  the 
works,  notwithstanding  that  the  works  were  eooecuted  by 
contractors  in  pursuance  of  a  contract  with  the  local 
authority  under  which  the  local  authority  became  liahle 
to  pay  for  them. 

Originating  summons. 

This  was  a  vendor  and  purchaser  summons,  which 
raised  the  question  whether  expenses  incurred  by  a 
local  authority  in  paving  a  street  adjoining  oertoin 
houses  had  become  a  charge  upon  them  prior  to  the 
completion  of  the  works  under  section  257  of  the 
Public  Health  Act,  1875. 

The  houses  in  question  were  leasehold  houses 
belonging  to  the  vendors  situate  in  Bnsthall-avenne, 
in  Acton,  Middlesex,  and  in  February,  1903,  the 
Urban  District  Council  of  Acton  sent  notices  to  the 
owners  and  occupiers  of  the  houses  to  sewer,  level, 

(a.)  Beported  by  Neyillb  Tebbxttt,  Esq.,  Bax* 
rister-at-Law. 
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and  pave  the  parfc  of  the  street  which  adjoined  the 
hoases  within  five  weeks  of  the  date  thereof. 

These  notices  were  not  complied  with»  and  on  the 
13th  of  Jaly,  1903,  the  council  entered  into  an 
agreement  with  a  firm  of  contractors  to  execute, 
among  other  works,  the  paying  works  in  question  at 
a  certaia  sum. 

On  the  22nd  of  Jul^.  1903,  an  order  was  made  in 
an  action  of  Allen  t.  Drucoll,  that  the  defendants  in 
that  action  (the  purchasers  and  applicants  on  this 
summons)  should  pay  to  the  plaintiffs  ?the  vendors  and 
respondents)  on  or  before  the  29th  of  September,  1903, 
the  sum  of  £4,440  in  settlement  of  the  purchasc'- 
mon^  and  interest  due  in  respect  of  the  nouses  in 
question,  the  plaintiffs  undertwng  to  make  a  good 
title  to  tbe  houses  and  to  assign  them  to  the  defend- 
ants, the  defendants  undertaking  to  accept  the  houses ; 
and  it  was  ordered  that  the  plaintiffis  were  to  receive 
the  rents  and  pay  the  outgoings  in  respect  thereof  up 
to  the  29th  of  September,  1903. 

The  works  were  not  wholly  completed  by  this  latter 
date,  and  the  purchasers  took  out  this  summons  asking 
for  a  declaration  that  the  vendors  were  liable  to  pay 
and  indemnify  them  against  the  amount  when  appor- 
tioned of  the  expenses  incurred  by  the  local  authority 
under  the  Public  Health  Act,  1875,  for  paving  and 
other  works  in  respect  of  these  houses. 

Oozena-Eardy,  for  the  purchasers.  —  Although 
several  cases  have  decided  that  the  expenses  became 
a  charge  upon  the  premises  at  least  as  early  as  the 
time  of  completion  of  the  works,  yet  no  case  has 
decided  whether  or  not  they  do  not  become  a  charge 
at  an  earlier  time.  I  submit  that  when  the  local 
authority  entered  into  a  binding  contract  with  the 
contractors  that  these  works  should  be  done  at  a 
certain  price  they  incurred  the  expense,  and  tiiat 
therefore  under  section  257  of  the  Act  this  expense 
became  a  charge  upon  the  houses. 

He  referred  to  TottrnJiam  Local  Board  v.  Rowell,  29 
W.  R.  36.  15  On.  D.  378 ;  Mayor  of  West  Ham  v. 
Grant,  40  Oh.  D.  331,  37  W.  B.  Dig.  113 ;  Betteaworth 
and  Bicher'a  Contract,  36  W.  R.  544,  37  Ch.  D.  535  ; 
Stock  V.  Meakin,  48  W.  B.  420.  £19001  1  Oh.  683 ; 
Surteea  v.  Woodhouae,  51  W.  R.  275,  [1903J  1  K.  B.  396. 

Norton,  K.C,  and  Aahton  Croaa,  for  the  vendors. — 
Stock  V.  Meakin  is  precisely  in  point,  and  the  court 
there  decided  that  the  date  fixed  by  the  Act  for  the 
commencement  of  the  charge  is  that  of  completion  of 
the  works.  Stock  v.  Meakin  upon  this  point  was  also 
followed  by  your  lordship  in  In  re  Waterhouae^a  Con- 
tract, 44  SouoiTOBS*  JoTJBNAL  645.  Moreover,  the 
expenses  are  not  recoverable  imtil  service  of  a  demand 
for  them,  which  has  not  been  made. 

Coaena-Hardy  in  reply. — ^The  charge  arises  indepen- 
dently of  the  personal  liability :  see  observations  of 
Kay,  J.,  in  Mayor  of  Weat  Ham  v.  Chrant,  40  Oh.  D., 
p.  335. 

Bybnb,  J.— The  decision  in  Tottenham  Local  Board 
▼•  BoweU  left  still  open  the  question  whether  or  not 
the  date  of  completion  of  the  works  is  the  actual  time 
when  the  charge  first  arises,  or  whether  the  expenses 
may  be  said  to  have  been  incurred  within  the  mean- 
ing of  section  257  before  the  date  fixed  for  comple- 
tion. It  is  also  obvious  that  in  Mayor  of  Weat  Ham 
Y.  Chrant  the  learned  judge  did  not  determine  the 
question ;  and  again,  in  Betteaworth  and  Richer* a  Con^ 
tract,  although  the  learned  judge  says  '*  it  seems  to 
me  tiiat  the  expenses  were  a  charge  which  came  into 
esdstence,  at  all  events  as  early  as  the  26th  of  June, 
1886 '' — tiiat  being  the  date  of  completion  of  the 
works  in  that  case — yet  he  leaves  it  open  to  argument 
whether  it  might  oome  into  existence  at  an  earlier 
period*    In  the  later  case  of  ScoU  v.  Meakin  it  is 


again  true  that  it  was  not  necessary  to  decide  as 
between  the  date  of  completion  and  an  earlier  date, 
yet  I  do  not  doubt  that  the  court  did  determine  that 
the  former  was  the  date  at  which  the  expenses  were  first 
incurred,  and  I  do  not  see  why  I  should  put  another 
interpretation  upon  the  section ;  aod  again,  in  Surteea 
V.  Woodhouae,  although  the  question  was  not  the  one 
raised  before  me,  yet  Stirling,  J.,  speaking  of  Stock 
V.  Meakin,  said  '*  it  was  held  that  the  amount  of  the 
expenses  incurred  under  the  Private  Street  Works 
Act,  1892,  becomes  a  charge  on  the  premises  on 
which  they  are  apportioned  as  from  the  date  of  the 
completion  of  the  works,  and  not  from  the  date  of  final 
apportionment.''  In  the  result  it  appears  to  me  that 
for  the  purpose  of  ascertaining  the  date  when  the 
charge  first  arises  under  section  257  of  the  Act  the  local 
authority  did  not  incur  the  expenses  within  the  mean- 
ing of  that  section  before  the  date  of  completion  of 
the  works. 

Solidtor  for  the  applicants,  T.  Blanco  White, 

Solicitors  for  the  respondents,  Taylor,  Willcocka,  db 
Lemon, 


Chan.  Div. 
Farwell.  J. . 
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MoBTON  V,  Bank  op  England,  (a.) 

Poor  law  —  School  diatrict  —  Board  —  Diaaolution  — 
Trana/er  of  Conaolidated  Stock^Poor  Law  Amend- 
ment Act,  1844  (7  <fc  8  Vict.  c.  101).  aa.  40,  42,  45— 
Diaaolved  Boarda  of  Management  and  Ouardiana  Act, 
1870  (33  &  34  Vict.  c.  2),  aa.  1,  12. 

A  achool  diatrid  and  a  hoard  for  auch  diatrict  were 
conatituted  under  the  Poor  Law  Amendment  Act,  1844. 
The  diatrict  waa  diaaolved.  At  the  date  of  the  diaaolu- 
tion there  waa  atanding  in  the  hooka  of  the  Bank  of 
England  a  aum  of  2^  per  cent.  Conaolidated  Stock,  which 
repreaented  aurplua  aaaeta  of  the  hoard  of  management. 

Held,  that  the  corporate  body  remained  in  exiatence 
either  hy  implication  from  aection  1  (/33  <£;  34  Vict.  e.  2 
or  according  to  the  common  law  rule  ao  long  aa  any  one 
of  the  corporatora  remained  alive.  The  plaintiffa,  the 
laat  acting  managera,  were  not  entitled  to  claim  that  the 
property  waa  veated  in  them  automatically  under  33  &  34 
Vict.  c.  2,  aection  12,  and  it  would  be  neceaaary  that  the 
tranafer  of  the  Conaolidated  Stock  he  executed  under  the 
corporate  aeal  of  the  board. 

Action. 

Tlie  plaintiffs  were  the  last  acting  managers  of  the 
South  Metropolitan  School  District  (dissolved). 

The  South  Metropolitan  School  District  was 
originally  constituted  by  an  order  of  the  Poor  Law 
Board  dated  the  12th  of  March,  1849. 

By  an  order  of  the  Local  Government  Board  of  the 
30th  of  March,  1898,  and  by  subsequent  orders,  the 
school  district  was  dissolved  from  and  after  the  29th 
of  September,  1902. 

At  the  date  of  the  dissolution  of  the  school  district 
there  was  standing  in  the  books  of  the  defendant,  the 
Bank  of  England,  the  sum  of  £15,329  13s.  5d.  2^  per 
cent.  ConsoUdated  Stock,  in  the  names  of  the  board 
of  management  of  the  South  Metropolitan  School 
District. 

Upon  the  dissolution  of  the  school  district  the  real 
and  personal  property  belonging  to  the  board  of 
management  (other  than  the  said  Consols)  was 
r^*zed  under  tiie  authority  of  the  Local  Govern- 
ment   Board,   and   the   liabilities  of  the  board  of 

(a.)  Reported  by  Paul  Stbiokland,  Esq.,  Barrister- 
at-Law. 
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maoAgeDi^nt  were  dieebarged.  Toe  CoDtoli  repre- 
sented stirplixn  assets  of  tbe  bo^rd  of  maiiagnment* 

By  an  order  of  tbe  L^oal  Govern tnent  Board  of 
the  10th  of  Acigust,  1903,  tbe  ptaioti^*),  a&  tbe  laat 
acting  ntfiiiagers  of  tbe  school  distriot^  were  ordered  to 
transftj?  the  ConaoU  to  the  Guardiana  of  tbe  Poor  of 
Hi.  Giloh\  Gfeeuwicbi  8t,  Olave'i,  Stepneyp  atid 
Woolwitjb,  ' 

Tba  pUiatiSa  elaimed  a  deelarati^m  that  thej  were 
Btj  tilled  iA8  jf^int  tenants  to  tbe  said  Consols  and  lb%t 
libey  were  entitled  to  require  the  bank  to  transfer  the 
Consols  into  tbeir  joint  names*  Altarnativdy  tbtit 
tbey  were  entitled  as  th#  lait  aotio^  managert 
of  the  school  diatrlet  to  transfer  the  Consola  in 
the  books  of  tbe  bank  into  tb^  namfs  of  the  poor 
law  guardians  mentioned  in  tbe  ord«r  of  tlie  Looal 
Government  Board. 

The  I>issolved  Boarda  of  Management  and 
Quardmoa  Att*  1870,  provides  ; 

Section  I.  "  When  tbe  Poor  Law  Board  sbalt  have 
diaaolved  or  iball  diasolve  any  diatriot  the  comfjonent 
parti  whereof  shall  not  have  betn  formed  it^ta  one 
union  ,  ,  ,  the  persons  who  are  acting  as 
managers  .  *  *  at  tbe  time  of  tbe  dissolution 
<  .  .  and  ttie  anrvivors  of  themj  shall  continue 
in  office  for  tbe  purpose  of  paying  and  diacliirging 
the  debts  and  liabitiriee  of  sueh  district  ,  ,  * 
and  of  reoeiving  and  recovering  moneys  or  other 
property  due  to  the  amid  district  ♦  ,  *  in  like 
manner  aa  :the  board  of  management  .  *  *  coold 
bavB  done  if  no  dissolution  ,  .  «  bad  tsken  place 
■  i  *  and  provided  that  no  anch  managers  or 
guardians  shall  be  empowered  to  aot  in  the  manner 
aforesaid  for  a  loDger  period  than  twelve  mouths 
from  the  date  of  tbe  dissolution  ,  ,  ^  unleaa  the 
Poor  Law  Board  by  their  order  shall  authorise  them 
to  oontinue  to  act  for  some  ipecial  purpose." 

Section  12.  •*  Upon  tbe  disoJution  of  any  district  or 
union  ,  .  ,  the  real  and  personal  eatate  vested  in 
tbe  managers  .  •  .  of  suet  diatriet  ,  .  * 
shall  be  transferred  to  and  vested  in  the  persons  who 
were  acting  as  mauagera  .  <  ,  at  the  time  of  suoh 
dissolution  or  addition  to  be  beld  by  them  as  joint 
tenanti',  according  to  the  nature  of  such  property,  in 
trust  for  tbe  patisbeflCompriaEd  in  such  district*    ,  ,  /' 

BmmtotU  Datn$,  K.C,  and  J.  B,  MatfJiewi,  for  th^ 
plaintiffs,  contended  that  section  12  of  tbe  Dissolved 
Boards,  &o,,  Act,  1870^  operated  ao  as  to  automatically 
vest  the  Cotiaols  in  thetn,  and  that  they  were  entitled 
aa  shareholders  to  transfer  the  sameuodf  r  section  4  of 
the  Hationd  Debt  Act,  1870  (33  &  31  Vict.  o.  37^ 
a.  4. 


Upjohn,    EX\, 
defendants. 


and     Howard    WtighU    for    the 


Farttell,  J„  in  giving  judgment  said:  It  is 
by  no  means  easy  to  tind  on%*s  way  through 
the  ma^e   of  thess  Acta  of   Parliament,  but  I  have 

come  to  a  clear  concluuon  upon  the  pirtioolar  one 
before  mej  which  is  the  only  one  I  am  concerned 
with. 

By  the  Poor  Law  Amendment  Act  of  1834,  s.  40, 
tbe  commissioners  formed  school  diatricts.  By  section 
42  a  buard  aball  be  coostituted  for  every  district. 
Now,  tbean  are  obviously  two  different  and  distinct 
thiogs.  Tbe  distriot  is'one  thing,  the  boird  for  the 
district  is  another^ 

By  section  45  every  such  district  board  is  incor- 
porated for  tbe  purpose  of  holding  the  property  and 
suing  and  being  sued.  Tb^n  the  Metropolis  Poor 
Amendment  Aot  of  186^)  aiithorizei  the  Poor  Law 
Board,  as  and  when  they  aball  see  fit,  to  diisolve  any 
idiool  district*  Kow,  that  is  obviously  the  distriot 
and  not  tbe  board  or  the  incorporated  entity. 


Then  the  Disaolved  Boards  of  Management  Act, 
1870,  contains  a  preamble,  ''Whereas it  is  expedient 
that  better  provision  should  be  made  for  the  pro^ 
c^edings  of  boards  of  miuagement  and  boarda  of 
guardians  when  tbe  districts  or  unions  for  whioh  tliey 
have  acted  rt-fpectively  are  dissolved/'  Tb&t  clearly 
again  treats  the  board  as  existing  after  the  disaoln- 
tiou  of  tbe  district.  It  provides,  section  1,  that  when 
tbe  Poor  L%w  Board  shall  have  dissolved  any 
district  tbe  periona  who  were  acting  as  managers 
at  the  time  cf  tbe  dissolution  s^hali  continue  in  ofliet 
for  the  purpose  of  praoticaUy  winding  up  the  aflT^irs 
of  the  district  and  paying  its  debta  and  receiHng  und 
recovering  its  property,  with  a  proviso  ibat  **  No 
such  managers  or  guardians  shall  be  empowered  to 
act  in  the  manner  aforesaid  for  a  longer  period 
than  twelve  months  from  tbe  date  of  the  disaolu- 
tion,  nnlc'ss  tbe  Poor  Law  Board  by  their  order 
sbuU  authorize  them  to  continue  to  act  for  some 
special  purpose/'  Then,  by  section  12  of  that  Act, 
down  to  this  point  the  distriot  being  dissolved,  but 
the  corporate  board  remaining,  it  is  provided  that  upon 
the  dissolution  of  any  district  the  real  and  personftl 
estate  vested  in  the  managers  shall  be  transf erred 
to  and  vested  in  the  persons  who  were  acting  at 
managers  at  tbe  time  of  such  dissolution,  to  be  field 
by  them  as  joint  teuautti  in  truat  for  tbe  pariabes 
comprised  in  such  district.  Now,  obviously  the 
meaniug  of  that  is  that  you  dissolve  the  diatrici» 
splitting  it  thereupon  into  its  various  component 
psTts,  all  of  whom  would  have  some  share  in  the 
property  which  had  formerly  been  held  by  the  cor- 
porate body  in  trust  for  the  district.  The  provision 
11  that  the  real  and  personal  estate  vestf^l  in  the 
managers  shall  be  transferred  to  the  district.  The 
phrase  is  a  little  unfortunate,  because  it  is  not  strictly 
accurate  to  say  it  is  vested  in  the  managers  i  it  if 
veited  in  tbe  board  of  management  which  has  been 
incorporated,  but  I  think,  inasmuch  as  there  may  b^ 
cases  in  which  tbe  managers  are  not  incorpormted 
because  this  extends  to  various  other  districtSi 
asylums,  and  unions,  the  reaftouable  oonstruction  ia 
that  property  vested  in  the  managers,  whether  it  be 
vested  in  them  aa  individuals  or  as  a  oorporatioil.  tl 
ehall  be  transferred  ^nd  vested. 

Now,  in  my  opinion,  that  is  not,  ai  has  been 
aigued,  an  automatic  vesting  order,  the  phraseology 
of  which  we  are  familiar  with.  The  words  are  *'  ab^l 
veet  ip/*  We  all  understand  that,  but  when  you 
say  it  shall  be  trAosf erred  to  and  vested  in,  it  ia  not 
**  vest  in  "  but "'  vested  in  "  which  p:»nt  to  an  a^  to 
be  done  by  ptrsons  mentioned  who  are  ordered  to  do 
the  acts  necessary  for  that  purpose.  That  appears  to 
me  to  be  a  simple  and  reasonable  solution  of  the 
matter. 

It  bis  been  suggested  that  it  is  absnrd  to  leave  this 
corporate  body  still  existing.  I  do  not  see  the 
absurdity,  It  is  obvious  that  tbe  property  on  the 
dissolution  of  the  dittrict  must  be  somewhere  or  other, 
and  if  you  ip^o  facto  dissolve  both  Jietricts  and  board  at 
the  same  moment,  tbe  title  to  tbe  real  estate  in  laiul 
would,  I  suppose,  vest  in  the  Crown,  and  tbe  titU  10 
tbe  Consols  in  tae  bank  would  vest,  I  suppose,  aliom 
the  Grown  as  ^o/K*  vacantia*  I  do  not  know,  but  at 
any  rate  the  Legislature  appeared  to  me  to  have 
adopted  a  much  more  convenient  course  by  keeping 
the  corporate  b:>dy  in  existence,  either  by  implication 
from  the  first  section  of  the  Aot  of  1S70.  for  s  i  loog  a 
period  as  there  remains  anything  to  be  done,  or 
according  to  the  common  law  rule,  so  long  as  anyone 
of  the  oorporatori  remain  aii^o.  I  should  pr<rf*^r 
myei^lf,  if  it  were  necessary  to  decide,  that  it  wai  the 
first.  I  do  not  think  t bat  It  is  nect saary  for  m#  on 
this  particular  occasion  to  determine  to  whom  tbe 
property  ia  to  be  transff  rred.    On  the  faoe  of  it  it  m 
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to  be  to  the  peraons  who  were  aotiDg  as  maoagen  at 
the  date  of  the  dissolution. 

Now  the  order  of  dissolution  in  this  case  was  dated 
the  29th  of  Marob,  1898,  direotinff  the  dissolution  to 
take  effect  as  from  the  30t)i  of  September,  1899.  A 
question  has  been  raised  which  is  one  of  very 
considerable  importance  as  to  the  power  of  the  Local 
GoTemment  Board  to  undo  that  cussolution  and  set 
up  the  board  again,  and  then  dissolve  it  again,  or  to 
continue  the  managers  for  a  period  of  more  than 
twelve  months  except  for  a  special  purpose  specified 
on  the  face  of  the  order.  I  do  not  think  it  is 
I  ecessary  for  me  to  determine  that,  because  I  think  it 
is  sufficient  for  me  to  declare  that  the  plaint  ffs  are 
not  entitled  to  daim  as  they  do,  that  the  property  is 
vested  in  them  under  this  particular  section,  but  that 
it  would  be  necessary  for  the  transfer  to  be  executed 
under  the  corporate  seal  of  the  board,  and  therenpon, 
when  that  transfer  is  presented  to  the  Buik  of 
England,  the  bank  will,  no  doubt,  with  their  usual 
care  and  skill,  consider  whether  the  persons  to  whom 
the  transfer  is  proposed  to  bo  made  are  the  right  and 
proper  persons.  But  I  hope  they  will  not  come  to 
me  again;  I  think  that  is  the  proper  thing  to  do. 

Solioitor  for  the  plaintiffs,  Benjamin  Avery, 

Solicitor  for  the  defendants,  Freshjields, 


March  4»  10. 


K.  B.  Div.     ( 
(Buckley,  J.)  ( 

Livingstone  v.  Mayor,  Ac,  of  Westminster,  (a.) 

LoccU  government ^MetrcpoUtan  borough — Compensation 
to  existing  officer  on  abolition  of  office— Amount  of 
salary  and  emoluments  —  Resolution  assessing  com" 
pensation  —  Rescission  by  subsequent  resolution  — 
Validity^ London  Government  Act,  1899  (62  &  63 
VicL  c.  14).  s.  30  (2)— Zoca/  Government  Act,  1894 
(56  «fc  57  Viet,  c.  73).  s.  81  {!)— Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  120. 

A  metropolitan  borough  council,  successors  to  a  vestry, 
resolved  to  abolish  the  office  of  an  •*  existing  officer,**  and 
passed  a  resolution  assessing  his  compensation  under 
section  120  of  the  Local  Government  Act,  1888.  The 
amount  assessed  was  a  proportion  of  a  sum  claimed  by 
him  as  representing  his  emoluments.  Afterwards  the 
council  being  advised  tJuit  this  amount  vms  excessive,  and 
therefore  illegally  aseessed,  by  reason  of  the  fact  that 
certain  items  voere  improperly  included  in  his  claim, 
paesed  another  resolution  rescinding  the  first,  and  assess^ 
ing  his  compensation  at  the  same  proportion  of  a  lesser 
sum. 

Held,  that  the  amount  of  his  emoluments  was  a  ques^ 
tion  of  fact  to  be  ascertained  by  the  council,  subject  to  an 
appeal  to  the  Treasury,  and  that  the  council,  having 
ascertained  that  fad,  and,  by  the  first  resolution,  assessed 
the  compensation,  in  the  absence  of  an  appeal  to  the 
Treaewry,  became  bound  to  the  officer  to  pay  to  him  t?ie 
compensation  so  assessed,  and  cotUd  not,  by  a  8ubsequ>ent 
resolution,  relieve  itself  of  that  obligation. 

This  was  an  action  (broaght  before  his  lordship  sitting 
aa  an  additional  judge  of  the  King's  Bench  Division)  to 
reoover  arrears  of  compensation  alleged  to  be  due  to 
the  plaintiff  as  the  former  holder  of  an  office  which  had 
been  abolished  by  the  defendants  under  section  30  of 
^e  London  Gbvemment  Act,  1899. 

Between  1874  and  the  9th  of  November,  1900,  the 
plaintiff  was  in  the  service  of  the  Vestry  of  St. 
Qeorge's,  Hanover-square,  as  a  surveyor.    In  addition 

(a.)  Beported  by  H.  L.  Ormiston,  Esq.,  Barrister- 
at-Law. 


to  his  salary  he  received,  under  a  resolution  of  the 
vestry  of  the  19lh  of  Auguit,  1875,  an  allowance  of 
£20  a  year  and  the  provision  of  fodder,  stable  room, 
and  attendance  in  respect  of  the  finding  by  him  of  a 
horse  and  vehicle  to  assist  him  in  superintending 
outdoor  work.  By  another  resolution  of  the  vestry 
of  the  18th  of  October,  1900,  the  plaintiff  received  an 
honorarium  in  oonsideration  of  certain  extra  services. 
On  the  9th  of  November,  1900,  the  Westminster 
Oity  Oouncil  came  into  office  and,  under  the  London 
Government  Act,  1899,  the  plaintiff  became  one  of  its 
officers.  Under  a  resolution  of  the  Slst  of  January, 
1901,  he  was,  without  prejudice  to  the  amount  of  his 
compensation  for  aboution  of  office,  appointed  tem- 
ponurily  city  engineer  and  surveyor  for  three  months 
at  a  monthly  suary. 

By  a  resolution  of  the  9  th  of  May.  1901,  the  office 
of  surveyor  of  the  parish  of  St.  George,  Hanover- 
square,  was  abolished,  and  the  plaintiff  was  requested 
to  send  in  his  claim  for  compensation  for  abolition  of 
office. 

The  plaintiff  dulv  sent  in  his  claim  showing  the 
amount  received  and  expended  by  him  during  each  of 
the  five  years  preceding  the  31st  of  May  on  account 
of  the  emoluments  for  which  he  claimed  compensa- 
tion. He  induded  in  his  claim  the  salary  which  he 
had  received  from  the  vestry,  the  honorarium  voted 
to  him  in  1899,  the  amount  which  he  had  received  on 
account  of  his  temporary  appointment  by  the  oouocil, 
the  £20  a  year  voted  to  him  by  the  resolution  of  1875, 
and  estimated  amounts  representing  the  value  of  the 
fodder,  stable-room  and  attendance  voted  to  him  by 
the  ssme  resolution.  The  average  salary  and  other 
emoluments  for  the  five  years  was  thereby  statad  to 
bs  £841. 

At  a  meeting  of  the  council  on  the  1st  of  August, 
1901,  it  was  resolved  that  the  plaintiff  be  granted 
«  an  annual  allowance  of  £518  12s.  4d.,  being  %V  for 
each  year  of  service  {ie„  twenty-seven  years), 
plus  li  for  compulsor?  abolition  of  office  (total  ii)  of 
his  average  salary  and  other  emoluments  for  th<t  five 
years  next  before  the  date  of  the  abolition  of  his  office." 
On  the  6th  of  November,  1902,  the  district  auditor, 
as  a  result  of  his  audit  of  the  accounts  of  the  council 
for  tiie  year  ending  the  3l8t  of  March,  1902,  disallowed 
so  much  of  the  allowance  of  £518  12s.  4d.  as  was  based 
on  the  claim  in  respect  of  the  horse  and  vehicle  found 
by  the  plaintiff  and  the  provision  of  the  fodder,  stable 
room  and  attendance. 

At  a  meeting  of  the  council  on  the  20th  of 
November,  1902,  it  was  resolved:  "(o)  that  the 
resolution  of  the  council  of  tfce  1st  of  August,  1901, 
granting  Mr.  Livingstone  an  annual  allowance  of 
£518  12s.  4d.  be  rescinded;  (6)  that  in  lieu  thereof 
Mr.  Livingstone  be  granted  an  annual  allowance  of 
£432  7s.  lOd.,  being  U  of  the  average  salary  and 
other   emoluments   of   the   office     .  .     which 

amounted  to  £701  128.,  and  that  such  annual  allow- 
ance shall  commence  to  be  payable,  subject  to  a 
proper  adjustment  of  the  same  and  of  the  amounts 
already  paid,  as  from  the  date  of  such  abolition.'' 

This  meeting  was  specially  convened  for  the  purpose 
of  considering  the  report  of  the  Gbneral  Purposes 
Committee  that  the  resolution  of  the  1st  of  Au|fU9t, 
1901,  should  be  rescinded,  and  there  was  oomphance 
with  all  the  requirements  of  the  bye-laws  of  the 
council  in  respect  of  it.  There  was,  however,  no 
public  notice  of  the  special  purpose  of  the  meeting 
within  section  9  of  the  Metropohs  Management  Act, 
1856  (19  &  20  Vict.  c.  112)'a  provision  relating  to  the 
proceedings  of  administrative  vestries  which  is  applied 
to  those  of  borough  councils  by  section  2  (5)  of  the 
London  Government  Act,  1899. 

Subsequent  payments  having  been  made  to  the 
l^aintiff  on   the   footing   that  his  jallowanoe   was 
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thenceforth  £432  78.   lOd.,  the  present  action  was 
brought. 

DanckwerU,  E.G.,  and  W.  F,  CraieSt  for  the  plain- 
tiff.— By  the  Metropolis  Management  Act,  1855  (18 
ft  19  Vict.  0.  120),  8.  57,  a  resolution  of  an  adminis- 
trative vestry,  or  now  of  a  b  >roagh  council,  is  not  to 
be  revoked  at  a  subsequ>*nt  meeting  unless  the  subse- 
quent meeting  is  spedall?  omvened  for  the  purpose. 
By  eeotion  9  of  the  Metropolis  Management  Act, 
1856,  a  necessary  formality  far  the  convention  of  suc^ 
a  meeting  is  the  affixing  notice  thereof  and  of  the 
special  purpose  for  whicti  the  m«>eting  is  convened 
'*  on  or  near  the  doar  of  any  building  where  the  said 
meeting  is  to  be  holden."  That  formality  not  having 
been  observed  in  the  case  of  the  meeting  of  the  20th 
of  November,  1902,  the  resolution  passed  at  that 
meeting  is  invalid.  Apart  from  the  informality  of  the 
second  meeting  the  council  had  no  power  to  rescind 
the  resolution  of  the  1st  of  August,  1901.  The 
plaintiff  was  an  existing  officer  of  the  councd  whose 
office  was  abolished  by  the  council.  The  method  of 
asceitainiog  the  compensation  to  be  paid  to  him  is  that 
contained  in  section  120  of  the  Local  Government 
Act,  1888 :  see  London  Government  Act,  1899,  s.  30  (2), 
Local  Gbvemment  Act,  1894,  s.  81  (4, 7).  All  the  pro- 
cedure indicated  in  section  120  was  obaerved,  and. 
there  having  been  no  appeal  from  the  decision  of 
the  council  to  the  Treasury  within  three  months, 
the  sum  assessed  by  the  council  as  compensation 
became,  in  the  words  of  sub  -  section  6,  '*  a 
speciality  debt  due  to"  the  plaintiff  from  the 
coundl  and  enforceable  ''in  like  manner  as  if  the 
council  had  entered  into  a  bond  to  pay  the  same." 
In  estimating  the  amount  of  compensation  the 
council  had  regard  to  all  the  circumstanoes  mentioned 
in  section  120  (1),  and  the  amount  awarded  did  not 
exceed  that  prescribed  by  the  Acts  and  rules  relating 
to  the  civil  service,  to  be  paid  to  a  person  on  abolition 
of  offict*;  that  amount  in  fixed  by  the  Superannuation 
Act,  1859  (22  Vict,  c  26).  bs.  2,  7,  as  two-thirds  of  his 
salary  and  emoluments.  It  was  for  the  council,  sub- 
ject to  an  appeal  to  the  Treasury,  to  ascertain  what 
nis  salary  and  emoluments  were.  Unless  they  refuse 
to  exercise  their  jurisdiction,  there  is  no  appeal  to  this 
court:  Rex  v.  Stepney  Oorporation,  50  W.  R.  412, 
[1902],  1  K.  B.  317.  The  phuntiff  obtidned  a  private 
advantage  out  of  the  allowances  in  respect  of  the  horse 
and  vehicle ;  and  that  is  an  emolument  within  The 
Queen  v.  Poatmaeter-General,  26  W.  R.  322,  3  Q.  B.  D. 
428,  which  the  council  could  and  did  value  for  the  pur- 
pose of  assessing  the  compensation.  In  any  event  it 
was  within  their  jarisdiction  to  fiod  that  it  was  an. 
emolument,  and  this  court  will  not  review  the  decision 
to  which  they  came;  Brtttain  v.  Kinnaird,  1  B  ft  B. 
432;  The  Queen  y.  Bolton,  1  Q.  B.  66.  73;  Allen  v. 
Sharp,  2  Ex,  352 ;  In  re  Holborn  Land  Tax  Asseaament, 
6  Ex.  548.  The  council  having  assessed  the  com- 
pensation was  /undue  officio  and  had  no  jurisdiction 
to  rescind  its  previous  resolution.  Section  57  of  the 
Metropolis  Management  Act,  1855,  is  merely  restric- 
tive of  any  right  of  rescission  possessed  by  a  council 
apart  from  that  section. 

Maniety,  K.O.,  and  B.  C.  Olen  for  the  defendant 
ooundJ.  Tne  mfeting  of  the  20th  of  November,  1902, 
was  convened  with  sufficient  regularity.  The  resolu- 
tion of  the  Ist  of  August,  1901,  was  ultra  vires, 
because  it  was  in  excess  of  the  statutory  powers  of 
the  council.  In  the  first  place,  the  compensation 
thereby  assessed  was  based  on  a  statement  of  salary 
and  emoluments  during  the  wrong  period  of  five  years. 
The  words  in  section  120  (2)  of  the  Local  Government 
Act,  1888,  "  next  before  the  passing  of  this  Act," 
must  be  read  into  section  30  of  tiie  London  Gk>vem* 
meat  Act,  1899.    Accordingly  the  five  yean  must  be 


those  next  before  the  passing  of  the  Act  of  1899,  and 
not  those  next  before  the  abolition  of  the  office. 
[BaoELEY,  J. — The  councU  is  to  assess, "  having  regard 
to  "  the  statement ;  it  is  not  bound  to  assess  over  a 
particular  period  of  five  ye«rs].  Secondly,  the  council 
had  no  power  to  tak*i  into  consideration  any  salary  or 
emolament  which  he  had  received  as  sm  officer  of  the 
council.  Thirdly,  the  advantag(*s  he  obtained  in 
respect  of  the  horse  and  vehide  were  not  aa 
**  emolument "  within  the  Superannuation  Act,  1859. 
Where  in  awnrding  compensation  the  council  has 
acted  uUra  viree,  this  court  has  jurisdiction  to  put  the 
matter  right. 

They  referred  to  Upperton  v.  Ridley,  [1903],  A.  0. 
281,  51  W.  B.  Dig.  120,  and  Aahhury  Railway,  dx., 
Co.  V.  Riche,  24  W.  R.  794,  7  H.  L.  653. 

Banckwerts,  K,C,  replied. 

Cur,  adv,  vulU 

Buckley,  J. — When  the  Loudon  Government  Act, 
1899,  came  into  effect,  in  November,  1900,  the  plain- 
tiff, Mr.  Livingstone,  was  an  existing  (^cer  of  the 
vstry  of  St.  George's,  Hanover-square,  within  section 
30  (1)  of  that  Act.  Under  a  scheme  made  by  virtue 
of  section  30  (4)  the  Westminster  City  Coanoil,  which, 
by  virtae  of  tue  Act,  succeeded  to  the  vestry,  had 
power  to  agree  with  him,  as  an  existing  officer  of  the 
vestry,  that  his  acceptance  of  an  office  under  the 
councdl  for  a  temporary  period  should  not  prejudice 
any  right  to  compensaUon  to  which  he  would  other- 
wise have  been  entitled  by  or  under  the  Act  of  1899. 
The  Act  having,  as  I  have  said,  come  into  operation 
in  November,  1900,  the  council  passed,  on  the  31st  of 
January,  1901,  a  resolution  for  his  temporary  employ- 
ment at  a  certain  salary,  without  prejudice  to  the 
a  Qount  of  his  compensation  for  abolition  of  office. 
Oa  the  9th  of  May,  1901,  the  council  resolved  that 
the  office  of  surveyor  to  the  parish  of  St.  George's, 
Hanover-square,  be  abolished  as  from  the  31st  of 
May,  1901.  and  asked  him  to  send  in  his  claim  for 
compensation.  He  did  so,  with  the  result  that,  oa 
the  1st  of  August,  1901,  Uie  council  passed  a  resolu- 
tion granting  him  an  annual  allowance  of 
£518  12s.  4d.  The  defendants  say  that  the  plaintiff, 
ia  sending  in  hts  claim,  gave  the  partiuulars  of  a 
wrong  period  of  five  years.  They  say  that,  having 
regard  to  sectioa  120  (2)  of  the  Loccd  Govwnmeat 
Act,  1888.  the  proper  five  years  would  have  been  five 
years  next  before  the  passing  of  the  Act  of  1899.  I 
do  not  agree ;  but  it  is  immaterial,  for  the  power  of 
the  council  is,  by  virtue  of  section  120  (3)  of  the  Act 
of  1888,  a  power  to  assess,  not  in  respect  of  any  par- 
ticular period,  but  geaerally.  If  the  plaintiiff  did 
select  a  wrong  five  years  the  council  should  have 
asked  him  for  another  return.  In  fact,  however,  I 
believe  it  was  they  who  named  the  particular  five 
years  for  which  he  gave  the  particulars.  At  any  nte, 
having  his  claim  before  them,  the  councQ  assessed  the 
compensation  and  passed  the  resolution  of  the  Ist  of 
Auffust,  1901. 

The  first  question  for  dedsioa  is  whether  that 
resolution  is  valid.  The  only  ground  upon  which  it 
is  attacked  is  that,  the  maximum  sum  which  could  be 
voted  as  compensatian  being  thirty-seven  sixtieths  of 
his  salary  and  emoluments,  the  sum — viz.,  £841,  of 
which  £518  12s.  4d  is  thirty-seven  sixtieths,  is  alleged 
to  have  been  in  excess  of  Ms  salary  and  emolnments. 
The  maximum  is  arrived  at  by  reference  to  several 
Acts  of  Parliament,  of  which  the  later  in  each  case 
introduces  by  reference  some  part  of  a  former  Act. 
The  Act  of  1899,  section  30  (2),  brings  in  section  81 
(7)  of  the  Local  Government  Act,  1894,  which  iatnm 
brings  in  section  120  of  the  Local  Government  Act, 
1888.  The  concluding  words  of  section  120  (1)  of  the 
Act  of  1888  bring  in  section  7  of  the  Supenmnnation 
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Act,  1859,  which  in  turn  sends  the  readAr  hack  to 
section  2  of  the  Act  of  1859.  The  result  is  that 
section  7  of  the  Act  of  1859,  coupled  with  section 
2  of  the  same  Act,  fixes  as  the  mBximum  com- 
pensation which  can  be  given  in  any  case  forty 
-sixtieths,  or  two-thirds  of  the  officer's  salary  and 
emolnments,  but  having  regard  to  the  length  of  this 
officor's  service,  the  maximnm  in  his  case  is  thirty- 
seven  sixtieths  of.  the  salary  and  emolaments  of  his 
office.  The  facts  which  would  have  to  he  investigated 
in  order  to  determine  what  the  plaiDtifiTs  salary  aod 
emoluments  were,  include  the  followiog :  First,  what 
emolutDcnt  within  the  decision  of  The  Queen  v.  Foet- 
master-OenercU  the  offio^^r  derived  under  a  resolution 
of  the  vestry  of  the  19th  of  August,  1875,  by  which, 
in  the  event  of  his  finding  a  horse  and  carriage  to 
assist  him  in  his  outdoor  work,  the  vestry  made  him 
an  allowance  of  £20  a  year,  and  proviaed  fodder, 
•table-room,  and  attendance.  Secondly,  what  emolu- 
ment, if  any,  the  officer  received  in  respect  of  a  sum 
of  £100,  which,  by  a  resolution  of  the  vestry  of  the 
18th  of  October,  1900,  was  voted  for  certain  extra 
services.  Thirdly,  what  emolument  or  salary,  if  any, 
was  to  be  taken  into  account  in  respect  of  the  officer's 
employment  under  the  resolutioa  of  the  Slst  of 
January,  1901  (which  was  passed  before  the  resolution 
of  the  9th  of  May,  1901,  abolishiog  the  office),  having 
regard  to  the  fact  that  section  120  (1)  of  the  Act  of 
1888  provides  that  regard  is  to  be  had  to  {inter  cUia) 
any  additional  emolument  '*  which  he  acquires  by 
virtue  of  an^thinff  done  in  pursuance  or  in  conie- 
quence  of  this  Act?'  and  there  may  have  been  other 
matters  to  which  I  need  not  refer.  The  defendants 
contend  that  the  question  of  fact — ^viz.,  what  was  the 
amount  of  the  officer's  sslary  and  emoluments  P— is 
not  one  which  was  by  the  statute  remitted  to  the 
oouncQ  for  determination,  but  that  this  court  must  in 
this  action  examine  and  determine  it,  and  if  this  court 
finds  that  £841  is  in  excess  of  the  salary  and  emolu- 
ments the  resolution  of  August,  1901,  is  ultra  vires  and 
wholly  void.  In  my  opinion  that  contention  i%  not 
well  founded.  For  this  purpose  the  salary  acd 
etaolumeots  in  question  are  not  the  average  salary 
and  emolaments  for  any  period  of  five  years,  or  any 
other  time,  but  may  be  the  ultimate  salary  and 
emoluments  of  the  office.  It  was,  I  think,  for  the 
councd  to  determine  the  question  of  faot  what  the 
salary  and  emoluments  amounted  to,  and  if  they  have 
considered  and  arrived  at  a  decision  upon  it,  it  is  not 
competent  to  this  court  to  review  their  decision.  If 
the  decision  was  wrong  it  could  have  been  made  the 
subject  of  an  appeal  to  the  Treasury  under  section  120 
(4)  of  the  Act  of  1888.  If  the  council  had  plainly 
proceeded  upon  a  wrong  basis  (if,  for  instance,  th^y 
had  by^  mistake  taken  the  officer's  salary  to  be  £1,000 
when  it  was  only  £500)  I  think,  as  presently  stated, 
there  might  have  been  ground  of  defence  to  an  action 
lor  more  than  the  right  amount ;  or,  if  they  had  thus 
plainly  gone  wrong,  or  had  not  fairly  assessed  the 
compensation  in  exercise  of  their  powers,  it  may  be  that 
a  mandamm  would  lie  tocall  upon  them  to  assessitanew. 
But,  subject  to  the  above,  I  think  it  is  for  the  council, 
and  not  for  this  court,  to  say  what  was  the  amount  of 
the  salary  and  emoluments  of  the  office  abolished. 
The  defendants  contend  that,  having  regard  to  the 
concluding  words  of  section  120  (I)  of  the  Act  of 
1888,  I  must  examine  what  was  the  true  amount  of 
the  salary  and  emoluments,  and,  if  I  find  it  to  be  less 
than  £841,  then  the  renolution  of  August,  1901.  was 
ultra  vires.  This  contention,  I  think,  fails.  Even 
assuming  (whiCh  I  think  is  not  the  case,  as  will 
presently  appear)  that  those  words  could  in  any  case 
ffive  rise  to  a  question  of  ultra  vires,  it  is.  I  think, 
lor  the  council,  which  has  the  jurisdiction  if  the 
questional  lact  be  rightly  determined,  to  determine 


the  fact  upon  which  its  jurisdiction  arises.  If  the 
council  has  jurisdiction  within  limits,  it  is  for  the 
council  to  determine  the  questions  of  fact,  whose 
decision  is  necessary  to  determine  the  limits.  An 
analogy,  although  not  a  perfect  one,  may  be  found  in 
cases  where  the  jurisdiction  of  a  magistrate  ariies 
only  if  a  particultf  fact  be  found  to  exist ;  say,  for 
instance,  jurisdiction  under  the  Gkune  Laws.  The 
magistrate  may  convict  if  the  bird  be  a  partridge, 
but  not  if  it  be  a  thrush.  It  is  for  the  magistrate  to 
decide  whether  it  wan  a  partridge  or  not.  If  juris- 
diction arises  if  an  offence  charged  be  true^  in  fact,  it 
is  for  the  person  whose  jurisdiction  is  invoked  to 
determine  the  fact.  In  Cave  v.  Mountain,  1  Mao.  & 
Gr.  257,  261,  Tindal.  L.C.J.,  said :  ••  There  can  be  no 
doubt  but  that  if  a  magistrate  commit  a  party 
charged  before  him  in  a  case  where  he  has  no  juris- 
diction he  is  liable  to  an  action  of  trespass,  fiat  if 
the  dharffe  be  of  an  offence  over  which,  if  the  offence 
charged  be  true,  in  fact  the  magistrate  has  jurisdic- 
tion, the  magisbrate's  jurisdiction  cannot  ba  made  to 
depend  upon  the  truth  or  fa*«ehood  of^  the  facts,  or 
upon  the  evidence  being  sufficient  or  insufficient  to 
establish  the  corpus  delicti  brought  under  investiga- 
ti<m.''  As  instances,  I  refer  to  Brittain  v.  Kinnaird, 
and  in  particular  to  the  amusing  judement  of 
Bichardson,  J ,  and  to  TJie  Queen  v.  Bolton,  So 
where  there  was  authority  to  assess  a  duty  on  horse- 
dealers,  the  decision  of  the  assessor  that  the  party 
was  a  horse-dealer,  however  erroneous,  could  not  be 
questioned  in  an  action :  Allen  v.  Sharp,  Hera  the 
amount  of  the  salary  and  emolaments  is  a  fact  lying 
at  the  root  of  ^e  decision  which  is  by  the  Act 
remitted  to  the  council  with  a  right  of  appeal  to  the 
Treasury.  By  section  120  (4)  of  the  Act  of  1888.  the 
question  of  the  compensation  being  *^  excessive''  can 
be  brought  before  the  Treasury,  and  is  to  be  deter- 
mined by  them.  It  is  for  the  council  or  the  Treasury, 
I  think,  and  not  for  this  court,  to  determine  this 
question  of  fact.  Further,  the  concluding  words  of 
section  120  (1)  of  the  Act  of  1888  are  not,  I  think,  words 
whose  eff-ct  IS  to  render  the  action  of  the  oouncU  ultra 
vires  if  they  by  their  vote  exceed  the  amount  They  are 
at  most  words  which  m^ght  afford  a  ground  of  defence 
to  an  action  for  an  amount  exceeding  the  amount 
which  can  be  given  under  the  Act  of  1859.  If  a 
statutory  corporation  having  a  capital  of  a  certain 
amount  issues  capital  in  excess  of  that  amount,  the 
excess,  but  not  the  whole  issue,  is  invalid.  If  the 
council  having  statutory  power  to  vote  an  officer 
compensation  up  to,  say,  £500,  vote  him  £600,  the 
vote  will  be  good  to  the  extent  of  the  £500,  but  bad 
as  to  the  excess.  The  question  of  ultra  vires  does  not, 
therefore,  in  my  opinion  arise,  and  for  the  reasons 
already  assigned,  I  think  it  is  for  the  council  to 
determine,  acting  of  course  fairly  and  honestly,  the 
question  of  fact  as  to  the  amount  of  the  salary  and 
emolnments  upon  which  thirty-seven  sixtieths  is  to  be 
calculated.  I  think,  therefore,  that  the  resolution  of 
the  1st  of  August,  1901,  was  valid. 

But  next  it  is  said  that  on  the  20th  of  November, 
1902,  the  council  rescinded  that  resolution.  The 
plaintiff  argues  that  they  had  no  power  to  do  so.  In 
my  opinion  the  plaintiff  is  right.  So  soon  as  the 
resolution  of  August,  1901,  was  validly  passed,  there 
arose  an  obligation  which,  under  section  120  (6)  of 
the  Act  of  1888,  was  a  specialty  dfbt  enforceable  as 
if  the  council  had  entered  into  a  bond  to  pay  the 
£518  12s.  4d.  I  find  no  power  in  the  council  to  go 
back  and  relieve  themselves  from  an  obligation  thus 
rendered  binding  upon  them.  The  defendants  refer 
to  section  57  of  the  M«*tropolis  Management  Act, 
1855.  That  section  is  not  empowering  but  restrictive. 
It  provides  only  that  a  resolution  shaU  not  be  revoked 
^nnfoss  certain  forms  are  observed  and  a  particular 
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majority  obtained.  It  gives  no  power  to  revoke  a 
resolntion  which  has  created  rights  as  between  the 
council  and  another  person,  under  these  oircnm- 
sttnces  it  is  unnecessary  to  consider  whether  within 
section  9  of  the  Metropolis  Management  Act,  1856, 
the  meeting  of  the  20th  of  November,  1902,  was 
aptly  summoned  for  the  purpose. 
.  In  my  judgment  it  is  not  for  me  to  review  the 
figure  which  the  council  on  the  Itt  of  August,  1901, 
adopted.  I  think  that  that  resolution  is  viJid,  that 
it  was  not  open  to  reidssion,  and  is  now  effectual. 
It  results  that  the  plaintiff  is  entitled  to  recover  tibe 
sums  which  he  claims.  The  defendants  must  pay  the 
costs  of  the  action. 

The  defendant's  counsel  suggested  that  a  decision 
such  as  I  have  arrived  at  would  leave  the  members 
of  the  oouncil  exposed  to  a  continuous  surcharge 
similar  to  that  made  at  the  audit  of  1902.  This  is  not 
so.  The  result  of  this  decision  is  that  the  surcharge 
was  wrong. 

Solicitors,  Fowler  <fc  Co. ;  Allen  <t  Son, 


Feb.  7. 


K.  B.  Div.  1 

(Wills  and  Kennedy,  JJ.) ) 

Ward  v,  Haddrill.  (a.) 

County  court — CoBts — Money  paid  into  court — Cro$s 
judgments  in  separate  actions  —  Right  of  set'Off — 
Solicitor's  lien  for  costs — County  Courts  Act,  1888  (61 
tfc  52  Vict  c.  43),  ss.  113,  150. 

Section  150  of  the  County  Courts  Ad,  1888,  provides 
that  **i/  thfrs  shall  he  cross  Judgments  between  the 
parties  and  execution  has  been  taken  by  that  party  only 
who  shall  have  obtained  judgment  for  tfie  larger  sum,  and 
for  so  much  only  as  shall  remain  after  deducting  the 
smaller  sum,  and  satisfaction  for  the  remainder  shaU  be 
entered,  as  well  as  satisfaction  on  the  judgment  for  the 
smaller  sum;  and  if  both  sums  shall  be  equal,  satisfaction 
shall  be  entered  upon  both  judgments,** 

Iltld^  that  this  section  applied  to  judgments  in  separate 
actions  as  well  as  to  judgments  upon  a  claim  and  counter^ 
claim  in  the  same  action,  and  that  a  defendant  who  had 
obtained  judgment  in  an  action  was  entitled  t)  set  off  the 
amount  of  the  taxed  costs  in  that  action  against  the 
amount  for  which  judgment  had  been  given  against  him 
in  another  action,  and  which  amount  he  had  paid  into 
court,  and  that  the  plaintiff's  solicitor  had  no  lien  for  his 
costs  on  the  amount  paid  into  court  as  against  this  right 
of  set-off. 

Appeal  from  the  judge  of  the  Wandsworth  County 
Court. 

The  facts  of  the  case  are  as  follows  :  The  plaintiff 
brought  two  actions  in  the  county  court  against  the 
defendant.  In  the  first  action  judgment  was  given 
for  him  for  £21.  In  the  lecond  action  judgment  was 
given  for  the  defendant  with  costs.  Those  costs 
amounted  after  taxation  to  £5.  The  defendant  paid 
the  amount  of  the  judgment  in  the  first  action  into 
court. 

The  defendant  then  applied  for  an  order  that  the 
sum  of  £21  paid  into  coi^  by  the  defendant  in  the 
first  action  be  not  paid  out  to  the  plaintiff  or  her 
solicitor  xmhea  or  until  the  plaintiff  bad  paid  into 
court  the  above  sum  of  £5,  the  costs  in  the  second 
action ;  or,  in  the  alternative,  that  out  of  the  above 
sum  of  £21  there  be  paid  to  the  defendant  or  his 
solicitor  the  sum  of  £5. 

The  county  court  judge  ordered  that  the  sum  paid 
into  court  by  the  defendant  under  the  judgment  in 

(«.)  Reported  by  Alan  Hogg,   Esq.,   Barrister- 
at-  Law. 


the  first  action  should  be  subject  to  a  right  of  set-off 
in  respect  of  the  amount  due  under  the  judgment  in 
the  seoond  action,  that  the  balance  only  should  be 
paid  out  to  the  plaintiff,  and  that  £5  should  be  paid 
out  of  the  £21  to  the  defendant. 
The  plaintiff  appealed. 

Hogg,  for  the  plaintiff. — ^The  county  oourt  jud^ 
had  no  power  to  make  the  order.  The  amount  paid 
into  court  was  subject  to  the  lien  of  the  plaintiff's 
solicitor  for  costs.  Section  150  does  not  apply  to  the 
case  of  a  cross  judgment  action,  but  oidy  where  there 
are  cross  judgments  on  a  daim  and  counterclaim  in 
the  same  action. 

Thorn  Drury,  for  the  respondent. — Section  150  of 
the  County  Courts  Act,  1888,  clearly  applies  here. 
The  intention  of  the  Act  would  be  frustrated  if  the 
person  had  to  wait  for  execution  before  getting  the 
benefit  of  the  smaller  sum. 

Hogg  replied. 

Wills,  J. — I  am  of  opinion  this  appeal  should  be 
dismissed.  The  point  raised  is  a  short  one  and  has 
been  well  argued.  What  in  effect  the  Legislature  has 
done  is  to  establish  a  different  system  from  that  which 
prevails  in  the  High  Court  with  regard  to  asolidtot's 
uen  for  costs. 

Section  150  of  the  County  Courts  Aot»  1888, 
establishes  that  where  there  are  cross  judgments  in 
the  county  court  if  the  person  who  has  obtained  judg- 
ment for  the  smaller  sum  chooses  to  wait  for  execution, 
thereby  incurring,  as  he  must  incur,  further  costs,  he 
can  avail  himself  of  the  right  of  settinff  off  the  sum 
of  which  he  has  obtained  judgment  agrauist  the  larger 
sum  for  which  judgment  has  been  obtained  against 
him.  If  that  right  exists  it  is  quite  dear  that  the 
only  sum  for  which  execution  can  issue  is  the  balance, 
because  the  section  provides,  not  only  that  executioQ 
shall  be  for  the  balance,  but  that  satisfaoticm  sh^  be 
entered  both  for  the  balance  and  for  the  smaller  sum, 
and  if  both  sums  are  equal  satisfaction  shall  be  entered 
on  both  judgments.  In  view  of  theae  provisioiia  how 
can  it  be  said  the  solictor's  lien  for  costs  is  preserved. 
Then  comes  the  question,  are  we  to  look  at  the  sub- 
stance of  the  enactment,  whidi  is  that  there  shall  be 
no  enforceable  judgment  except  for  the  balance 
against  the  person  who  has  recovered  the  smaller 
sum,  or  are  we  to  be  limited  to  the  very  wwds 
which  deal  with  execution,  and  to  say  that  if  the 
person  who  has  obtained  judgment  lor  tiie  smaller 
sum  pays  into  court  the  larger  sum  for  which 
judgment  has  been  obtained  against  him,  so 
that  no  execution  is  necessary,  he  loses  his  right  of 
set-off.  I  cannot  think  that  the  Lesislature  meant 
that  the  person  who  has  paid  the  larger  sum  into 
court  must  iocur  in  respect  of  having  execution 
issued  againit  him  considerably  more  costs  than  he 
has  already  incurred  before  he  can  get  the  benefit  of 
the  statute.  If  he  cannot  have  an  enf  oroeable  judg- 
ment for  the  sum  he  has  himself  recovered,  I  do  not 
think  it  was  meant  that  he  should  have  an  enforce- 
able judgment  agaiost  him  for  anything  but  the 
balance  between  uiat  sum  and  the  larger  sum  winch, 
he  has  paid  into  court.  I  think  that  the  deoisioa  of 
the  county  court  judge  was  right  AlUioogh  aeotion 
150  does  not  in  precise  words  cover  this  case,  its 
meaning  is  that  there  shall  be  no  process  except 
for  the  kMdance  between  the  larger  and  the  smaller 
sum.  It  was  suggested  that  the  seotton  must  have 
been  passed  per  incuriam,  I  doubt  that,  because  the 
same  enactment  was  contained  in  the  Act  of  1846 
establishing  county  courts.  I  am  not  sure  that  the 
Legislature  did  not  intend  to  prevent  by  this  aectiofi 
the  multiplication  of  actions. 

It  is  clear  to  my  mind  that  "cress  judgments*' 
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mutt  mean  oroM  jadsments  in  difiEereot  actions,  and 
Qot  merely  orois  judgments  where  there  is  a  olaim 
and  oonnterolaim  in  the  same  action. 

KSNNEDY,  J. — I  agree.  In  my  opinion  section 
150  wonld  be  rendered  inoperative  if  we  were  to  give 
effeot  to  the  arguments  for  the  appellant. 

Appeal  dUmuBed;  have  to  appeal  granted. 

Solicitor  for  appellant,  A.  E,  Cuhison. 

Solicitors  for  respondent,  Coreellia,  Mosaop,  &  Rerney, 


md| 


Dec.  9. 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J. ,  and 
Lawranoe  and  Kennedy,  JJ. ' 

NoKBS  AND  Another  ( Appellants)  v.  Mayor,  &g  , 
OF  Islington  (Respondents),  (a.) 

Local  government ^Bye'law — Privy — Bye-law  contain- 
ing no  provision  as  to  notice  to  person  complained 
against— Public  Health  {London)  Act,  1891  (64  &  55 
Vict.  c.  76),  ss.  37,  39. 

A  bye-law  made  by  the  London  County  Council  undtr 
section  39  of  the  Public  Health  {London)  Act,  1891,  and 
which  provides  that  a  person  offending  against  it  shall  be 
liable  to  a  penalty,  is  unreasonable  and  void  if  it  does  not 
contain  a  provision  that  notice  shall  be  given  to  the  persoji 
complained  against  be/ore  proceedings  to  recover  the 
penalty  are  commenced  against  him. 

This  was  a  case  stated  by  E.  Tennyson  D'Eynconrt, 
Esq.,  metropolitan  police  magistrate  sitting  at 
Clerkenwell  police-court. 

A  complaint  was  preferred  by  one  J.  Jordan,  a 
sanitary  inspector,  on  behalf  of  the  respondents,  that 
the  appellants,  being  the  owners  (as  affined  by  the 
bye-laws  of  the  London  County  Council  made  under 
■eotion  39  (1)  of  the  Public  Health  (London)  Act, 
1891)  of  a  certain  lodging-house  (as  defined  by  the 
said  bye-lawa),  being  19,  Corinth-road,  within  the 
Borough  of  Islington,  did  not  provide  and  maintain, 
from  the  3rd  of  March,  1903,  to  the  20  th  of  April, 
1903,  in  connection  with  the  said  house,  water-closet, 
earth-closet,  or  privy  accommodation  of  not  less  than 
one  water-closet,  earth-closet,  or  privy  for  every 
twelve  persons,  contrary  to  the  provisions  of  the  said 
bye-laws  and  of  the  said  Act. 

At  the  hearing  it  was  proved  that  the  appellants 
were  agents  for  letting  and  collecting,  and  in  fact 
collected  the  rent  of  tbe  aforesaid  house  during  the 
above-mentioned  period,  and  during  suoh  period  the 
house  contained  nine  rooms  and  one  closet  only,  and 
no  earth-closet  or  privy. 

In  July,  1902,  the  house  was  let  out  in  tenements 
to  members  of  more  than  one  family,  and  the 
appellants  collected  the  rents  of  the  several  tenements 
from  the  tenants  thereof.  In  September,  1902,  the 
whole  of  the  tenants  of  the  hou«e  were  ejected  by  the 
appellants.  From  September,  1902,  to  January,  1903, 
tbe  house  was  unoccupied.  In  January,  1903,  the 
whole  of  the  house  was  let  to  one  tenant,  G.  Gkttes, 
at  the  rent  (which  was  a  rack-rent)  of  £36  per  annum, 
payable  £3  a  month  in  advance. 

On  the  5th  of  January,  1903,  three  rooms  only  in 
the  house  were  occupied  by  six  people.  On  the  3rd 
of  March,  1903,  the  whole  of  the  rooms  in  the  house 
were  occupied,  and  continued  to  be  occupied  till  the 
20th  of  April,  1903,  by  sixteea  people,  who  constituted 
four  separate  families. 

The  rooms  not  required  by  G.  Gates  for  his  own 

(a.)  Reported  byB.  G.  Stillwell,  Esq.,  Barri8t3r- 
at-Law. 


occupation  were  let  by  him  to  lodgers,  from  whom  he 
received  rent  on  his  own  account. 

On  the  11th  of  M«rch,  1903,  an  intimation  under 
the  Pab'ic  Health  (London)  Act,  1891,  that  a  nuisance 
(insufficient  water-doset  acconmiodation)  existed  at 
19,  Corinth-road  was  left  at  that  house  and  also  at 
the  appellants'  office.  The  intimation  was  addresied 
to  "  tiie  owner"  of  the  premises,  and  was  signed  by 
J.  Jordan,  the  sanitary  inspector. 

On  the  25th  of  March,  1903,  a  letter  from  the 
medical  officer  of  health  for  the  borough  was  sent  to 
the  appellants  calling  their  attention  to  the  fact  that 
they  had  not  abated  the  nuisance  intimated  to  them 
by  the  sanitary  inspector,  in  reply  to  which  the 
appellants,  on  the  26th  of  March,  1903,  wrote 
informing  tbe  medical  officer  that  they  were  not  the 
'*  landlord"  of  the  premises. 

On  the  26th  of  March,  1903,  the  appellants  wrote 
to  the  tenant,  G.  Gates,  informing  him  that  the 
sanitary  inspector  statid  that  there  were  more  than 
twelve  people  residing  in  tbe  house,  and  telling  him 
that  it  would  be  neoessaty  for  the  tenant  to  reduce 
that  number  at  once,  other  wise  he  would  be  summoned 
at  the  police-court  for  not  having  sufficient  water- 
closet  accommodation. 

It  was  objected  on  the  part  of  the  appellants  (a) 
That  the  bye-law  No.  26  of  the  London  County 
Council,  made  under  section  39  (1)  of  the  P'lblic 
Health  (London)  Act,  1891,  so  far  as  the  same  required 
the  landlord  or  owner  of  any  lodging-house  to  pro- 
vide and  maintain  in  connection  with  such  home 
water-closet  accommodation  in  the  propottion  of  one 
water-closet  for  every  twelve  persons  was  ultra  vires 
and  illegal,  and  that  the  magistrate  had,  therefore, 
no  jurisdiction  to  deal  with  the  complaint. 

(6)  That  before  any  offence  coidd  be  committed 
against  the  f  aid  bye-law,  if  valid,  a  notice  from  the 
sanitary  authority  was  necessary. 

(c)  That  the  said  bje-law,  if  valid,  did  not  apply 
to  the  appellants,  as  they  were  not  the  owners  of  the 
premises  within  the  meaniog  of  the  the  said  bye-law. 

Tbe  learned  magistrate  overruled  the  objections 
and  convicted  the  appellants. 

Tbe  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  magistrate  overruling  the 
objections  was  right  in  point  of  law. 

Wood  fin  {W,  S.  M,  Knight  with  him),  for  the  appel- 
lants.— This  bye-law  is  unreasonable  because  it  does 
not  contain  any  provision  that  notice  shall  be  given 
to  the  person  against  whom  complaint  is  made  before 
proceedings  are  taken  against  him.  Sub- section  3  of 
section  37  clearly  shows  that  in  a  case  like  this 
notice  is  neceisary  before  a  prosecution  is  instituted. 

Courthopt-Munroe,  for  the  respondents.— This  bye- 
law  is  not  unreasonable.  At  the  hearing  of  the 
summons  it  was  objected  that  the  bye-law  does  not 
apply  to  the  appellants  on  the  ground  that  they  are 
not  the  owners  of  the  premises  within  the  meaning  of 
tbe  bye-law.  That  contention  cannot  be  sustained. 
The  appellants  are  clearly  *' owners"  of  the  premises 
within  the  meanirg  of  that  bje-)aw. 

He  rfferred  to  Salt  v.  Scott  HaU,  52  W.  R.  95. 
[1903]  2  K.  B.  245,  and  Pomtroy  v.  Malvern  Urban 
Council,  19  Times  L.  R  597. 

Wood  fin  replied. 

Lord  AL^'ERSTONB,  L.C  J.— I  am  clearly  of  opinion 
that  the  objection  to  this  bye-law  must  be  suitainfd. 
I  have  not  the  least  doubt  that  the  Public  He»ltb 
(London)  AcS  1891,  s.  39,  gives  the  London  County 
Council  power  to  make  bje-lavs  ss  to  water-closets, 
and  I  do  not  think  that  the  contention  that  the  bye- 
law  we  are  dealing  with  relates  to  lodglrg-honses  and 
not  to  water-closets  is  a  sound  argument.    In  my 
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opinion  the  oonnty  ooaadl  are  quite  ooini>eteiit, 
within  the  powers  oonf  erred  upon  them  by  section  39, 
to  make  la  its  for  this  purpose ;  but  that  does  not 
decide  the  question  before  us  arising  upon  the  con- 
struction of  section  37,  sub-section  3,  which  enacts 
that  if  any  house  it  not  provided  with  sufficient 
water-dosets  the  sanitary  authority  shall  cause  notice 
to  be  served  upon  the  owner  or  occupier  of  the  house 
requiring  him  forthwith  to  provide  the  same.  The 
bye-law  in  question  provides  that  a  person  offending 
against  it  shall  be  liable  to  a  penalty.  Now  in  this 
case  the  appellants  collected  the  rent  paid  by  the 
tenant  Gates,  and  they  may  therefore  be  treated  as 
standing  in  the  place  of  the  owner.  Gates  is  the 
person  who  was  responsible  for  allowing  more  than 
twelve  persons  to  reside  in  the  house,  and  therefore, 
in  justice  to  the  appellants,  I  think  some  notice  should 
have  been  given  to  them  before  a  prosecution  was 
instituted  against  tkiem.  Now,  this  bye-law  contsins 
no  provision  that  notice  shall  be  given  to  a  person 
before  proceedings  are  taken  against  him,  and  I  think 
that  a  bye-la  «ir  that  does  not  coutidn  a  provision  that 
notice  shall  be  given  to  a  person  before  a  penalty 
under  the  bye-law  can  be  enforced  against  him  is  bad. 
I  think  this  bye-law  should  contain  a  provision  for 
some  kind  of  notice  as  that  contemplated  in  section 
37,  sub-seotaon  3. 

For   this    reason  I   think    the   bye-law    is   not 
reasonable,  and  that  this  appeal  should  be  allowed. 

Lawbanoe,  J. — I  am  entirely  of  the  same  opinion. 

Kennedy,  J.— I  concur. 

Appeal  allowed ;  conmctton  quashed. 

Solicitor  for  appellants,  A.  Z>.  Levi. 

Solicitor  for  respondents.  A,  M,  BramaU, 


(pfiS^J.)}  Nov.  23;  Dec.  8. 

Hayoooks  (Limited)  v,  Mitlholland.  (a.) 
Practice — Costs  —  Summons    under    ord.    14,    r.    1 — 
Reference  to  master — Costs  of  the  action^Costs  of  the 
reference  and  award-^Ord.  65,  r.  12— Couw^y  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  116. 

In  an  action  brought  to  recover  a  balance  of  account  on 
a  tradesman's  bill,  the  plaintiffs  took  out  a  summons 
under  ord.  14,  r.  1,  for  leave  to  sign  final  judgment. 
Upon  the  hearing  of  the  summons  no  order  was  made, 
bxU  the  actum  was  referred  to  a  master  for  trial  in 
accordance  with  rule  7  of  the  same  order.  After  twenty- 
one  days  from  the  service  of  the  writ  the  master,  having 
tried  the  action,  made  an  order  giving  the  plaintiffs 
leave  to  sign  judgment  for  £23  lbs,,  *'  with  £7  costs  of 
the  action,  and  also  with  costs  of  the  reference  to  tJie 
master  and  his  award,  such  costs  to  be  taxed  by  the 
taxing-master  on  the  High  Court  scale,**  From  this 
order  the  defendants  appealed  to  Phillimore,  J.,  sitting 
at  chambers. 

Held,  by  thai  learned  judge  in  court,  thai  as  regards  tJu 
costs  of  the  action,  judgment  not  having  been  given  within 
twenty-one  days,  and  that  period  not  having  been  extended 
by  a  judge  under  section  116  of  the  County  Courts  Act, 
1888,  the  plaintiffs  were  only  entitled  to  costs  on  the 
county  court  scale,  and  the  appeal  should  be  allowed  in 
that  reipect;  but  with  regard  to  the  costs  of  the  reference 
to  the  master  and  his  award,  the  order  made  was  corrects 
as  the  master  must  be  deemed  an  arbitrator,  having 
the  same  discretion  as  to  costs,  including  the  power  to 
certify  for  High  Court  coats,  as  an  arbitrator  has. 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


This  was  an  appeal  to  Phillimore,  J.,  at  ohambetit 
from  an  order  made  by  a  master. 

J.  D.  Crawford,  for  the  plaintiffs. 

H.  Nield,  for  the  defendant. 

Cur.  adv.  vuli. 

The  facts  of  the  case  appear  in  the  following 
written  judgment  which  was  delivered  in  court. 

Dec.  8. — Phillimobe,  J.— In  this  case  the  summons 
came  before  me  in  chambers,  and  was  argued  by 
counsel  on  the  23rd  of  November  last.  I  took  time  to 
consider  what  my  order  should  be,  and,  as  tiie  matter 
involves  some  questions  of  importance  with  regard  to 
the  procedure  in  small  debt  cases,  I  thought  it  as  well 
to  have  information  from  the  masters  in  tiie  King's 
Bench  Division,  and  to  give  my  judgment  in  court. 

The  action  is  brought  on  a  tradesman's  bill  for  a 
small  balance  of  account  r^resnting  items  of  dispute 
between  the  tradesman  and  his  employer  in  a  lull  of 
considerable  amount.  The  summons,  taken  out  under 
order  14,  was  heard  before  a  master  on  the  29th  of 
October  last.  No  order  was  drawn  up  upon  this 
summons,  but  the  master's  note  upon  it  is  as  follows : 
"Adjourned  for  trial  before  master."  Thereafter 
the  case  was  tried  before  the  same  master ;  witnesses 
were  examined,  and  the  master  finally  decided  in 
favour  of  the  plaintiffs  for  £23  15s.,  which,  if  I 
recollect  rightly,  was  either  the  whole  or  nearly  the 
whole  of  the  plaintiffi'  claim.  The  master  proceeded 
to  embody  his  judgment  in  the  following  torms :  "It 
is  ordered  that. the  plaintiffs  be  at  liberty  to  sign 
judgment  for  £23  15f.,  with  £7  costs  of  action,  and 
also  with  costs  of  the  reference  to  the  master  and  his 
award,  such  costs  to  be  taxed  by.  the  taxing-master 
on  the  High  Court  scale,  with  the  certificate  that  the 
action  was  a  fit  action  to  be  brought  in  the  EBgh 
Court." 

This  is  the  order  under  appeal,  and  the  application 
to  me  is  that  I  should  vary  it  by  directing  that  the 
plaintiff  should  sign  judgment  with  costs  on  the 
county  court  scale.  In  the  first  place  it  is,  I  think, 
inconvenient  that  no  order  of  reference  was  drawn 
up.  The  reference  to  the  master  can  only  be  mads 
by  consent  of  the  parties  (ord.  14,  r.  7).  In  the  case 
before  me  there  was  some  uncertaintv  as  to  whether 
such  consent  v^as  given.  I  think  that  consent  was 
expressed;  but  there  ought  to  be  no  doubt  in  the 
matter.  The  master  should  explain  to  the  parties 
that  he  can  only  make  such  oraer  by  consent,  and 
this  equaUy  so  whether  it  be  for  a  to  nm  or  country 
case.  Moreover,  the  word  "adjournment"  is  not 
correct.  There  should  be  an  order  drawn  up,  and  it 
should  recite  that  it  was  made  by  consent.  In  the 
second  place,  I  do  not  think  that  the  master  has 
power  to  extend  the  twenty-one  days  allowed  for 
obtaining  judgment  under  order  14,  witii  High  Court 
costs.  The  statutory  power  under  section  116  of  the 
County  Courts  Act,  1888,  is  given  only  to  a  judge : 
see  Cox  v.  HUl,  67  L.  T.  26,  41  W.  B.  Dig.  173.  li&id 
the  masters  are  entirely  in  accord  as  to  this,  and  it  is 
right  to  say  that  in  this  case  the  master  has  not 
purported  to  extend  the  time.  This  being  so,  and 
judgment  not  having  been  got  within  the  twenty-ooe 
days,  costs  of  the  action,  as  distinct  from  the  costs  of 
the  reference,  must  be  on  the  county  court  scale. 
Here  the  master  has  given  a  lump  sum  for 
these  costs,  acting  under  ord.  65,  r.  27,  sub-rule 
38,  and  the  s(MJe  given  under  the  practice 
rules  for  EBgh  Court  costs  under  oroer  14, 
where  the  sum  recovered  is  over  £20  and  under  £50. 
I  am  far  from  saying  that  the  master  was  wrong  in 
giving  a  fixed  sum.  On  the  contrary,  it  seems  to  ae 
Uie  best  thiog  to  do,  and  it  would  be  absurd  to  make 
^out  a  hypothetical  county  court  bill  of  oosts.     But, 
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M  the  scale  is  to  be  oonnty  court,  and  not  HighConrt 
Bcale,  I  think  (as  the  matter  points  out)  spfciai  r«>gard 
should  be  paid  to  ord.  65,  r.  12,  and  it  leems  to  me 
that  the  fixed  sum  should  be  less  than  the  High 
Ooutt  fixed  Bom.  I  have  no  reason  to  suppose  that 
the  master  was  prof  es^ng  to  arriye  at  probable  county 
oourt  costs ;  and  though  I  was  told  that  the  difference 
would  not  be  great,  it  was  admitted  that  oonnty  court 
oosts  would  be  rather  less.  I  propose  in  this  case  to 
save  the  expense  of  a  further  inquiry  and  reduce  this 
£7  to  £6  lOf .  The  particular  figure  is  not  to  be  a 
precedeot,  and  I  should  hope  that  the  masters  may 
arrive  at  some  fixed  sum  for  future  occasions. 

Then,  as  to  the  costs  of  the  reference.  Treating 
this,  as  I  must,  as  a  reference  by  consent,  I  tbink  the 
case  is  governed  by  the  decision  of  the  Ck>urt  of 
Appeal  in  Street  v.  Street,  48  W.  B.  450,  [1900]  2 
Q.  B.  57.  The  master  is  to  be  deemed  an  arbitrator, 
and  he  hat  the  same  discretion  as  to  costs,  including 
tha  power  to  certify  for  High  Oourt  costs,  as  aa 
arbitrator  has.  The  Judgment,  therefore,  in  this 
respect  most  stand. 

I  have  made  a  slight  variation  in  favour  of  the 
appellant,  and  I  thiok,  as  I  have  pointed  out,  that  he 
may  have  been  somewhat  prejudiced  by  the  informal 
mode  in  which  the  c«se  was  remitted  to  the  master. 
In  the  main,  however,  the  respondents  hold  whtt 
they  have  got  There  should  be  no  costs  of  the 
appeal. 

Order  accordingly. 

Solicitors  for  plaintiffd,  J.  J.  Edwards  db  Oo» 

Solicitors  for  defendant,  <7.  Moverley  Sharp. 


|gou0e  of  lottid. 

(England),  j  ^^^  ^^* 

Kent  Watbbwobks,  Ooupksn  of  Pbopbibtobs  of 
V.  Lamploxtgh.  (a.) 

WaUr  —  WaterworJce  company — Dividend  —  Prescribed 
r<Ue—ProJU8 — Deficiendea  in  previous  years — Incor- 
poration of  WaUrworks  Clauses  Act,  1847  (10  cfc  11 
Vict.  c.  17),  s.  75. 

The  appellant  company  was  incorporated  in  1809,  and 
/or  some  years  paid  dividends  of  less  than  10  per  cent, 
per  annum,  though  there  was  no  limit  to  the  amount  they 
might  pay.  In  1864  it  obtained  an  Act  of  Parliament, 
which  incorporated  the  Waterworks  Clauses  Act,  1847, 
by  section  75  qf  which  Act  no  larger  dividend  than  iO  per 
cent  in  any  year  was  permissible  **  unless  a  larger 
dividend  be  at  any  time  necessary  to  make  up  the  deficiency 
of  any  previous  dividend  which  shaU  have  fallen  short  of 
the  said  yearly  rate.** 

Held,  thftt  the  company  were  not  entitled  to  pay  a 
larger  dividend  than  10  per  cent,  per  annum  in  order  to 
make  up  any  deficiencies  which  fell  short  of  thai  rate 
prior  to  the  year  1864,  when  the  Waterworks  Clauses  Act 
toas  fi^st  incorporated. 

Decision  of  the  Oourt  of  Appeal  (51  W.  E.  535, 
[1903]  1  Ch.  575)  affirmed. 

Appeal  from  Oourt  of  Appeal  rOoUins,  M.B.,  and 
Bomer  and  Oozens-Hardy,  L-JJ.)  (51  W.  B.  535, 
[1903]  1  Oh.  675),  affirming  Joyce,  J. 

The  facts  are  c^ven  at  kngth  in  the  court  below ; 
it  will  suffice  here  to  state  the  following : 

The  sppeUtnt  company  was  incorporated  by  an 

(a.)  Beported  by  0.  H.  Gbafton,  Esq.,  Banister- 
at-Law, 


Act  passed  in  1809,  which  empowered  it  to  raise 
capital  in  shares  of  £100  each,  the  holders  of  which 
were  to  be  entitled  to  receive  the  profits  that  shall 
arise  thereunder. 

In  1864  an  Act  was  obtaioed  for  the  purpose  of 
amalgamation  with  another  company.  Tins  Act 
provided  that  from  and  after  the  passing  of  the  Act 
the  Waterworks  Olauses  Act,  1847,  should  apply  to 
the  whole  of  the  undertaking  and  waterworks  of  the 
company.  Before  the  passing  of  the  Act  of  1864  there 
was  no  Umitation  upon  the  rate  of  dividend  which  the 
company  might  pay,  but  after  that  date,  by  virtue  of 
section  75  of  the  Waterworks  Olauses  Act,  1847,  no 
larger  dividend  upon  the  paid-up  capital  than  10  per 
cent,  in  any  year  was  permissible  "  unless  a  larger 
dividend  be  at  any  time  necessary  to  make  up  the 
defideney  of  any  previous  dividend  which  shall  have 
fallen  short  of  "  10  per  cent.,  and  by  section  76  of  the 
same  Act  any  excess  of  the  amount  lioiited  was  to  be 
invested  and  form  a  reserve  fund. 

The  company  had  for  some  years  past  been  paying 
dividends  in  excess  of  10  per  cent,  and  had  thereby 
made  good  all  deficiencies  or  arrears  which  haid 
arisen  on  the  year4  from  1864  onwards.  It  was  pro- 
posed to  pay  dividends  in  excess  of  10  per  cent,  per 
annum  in  order  to  make  up  defioiences  which  had  arisen 
prior  to  1864.  The  present  respondent  applied  for 
an  iniunctiou  to  restrain  the  company  from  so  doing, 
and  Joyce,  J.,  considerei  such  payment  as  outside  the 
powers  of  the  company  and  granted  an  injunction 
accordingly.  The  Oourt  of  Appeal  affirmed  this 
decision. 

Oripps,  K.C.,  and  Haldane,  K.C.  {B.  J.  Parker 
with  themV  for  the  app'l*ants. — ^By  section  75  of  the 
Waterworks  Olauses  Act,  1847,  there  is  no  limit  of 
tbne,  and  the  words  ''any  previous  dividend"  can 
only  mean  "  any  dividend  previously  declared  by  the 
company.*'  The  question  is  one  of  divisible  profit,  to 
be  calculated  on  all  the  stock  of  the  company ;  and  the 
amount  is  not  to  exceed  10  per  cent. 

Moultont  K,C.,  Younger,  K.C,  tm^Ashworth  Jamei, 
for  the  respondent,  were  not  heard. 

Earl  of  Halsbuby,  L.O.— This  is  a  case  that  may 
be  treated  vcnry  shortly.  It  depends  upon  one  section, 
and  it  exhibits  the  iogenulty  of  the  learned  counsel 
that  a  matter  depending  upon  such  a  very  small 
number  of  words  could  ba  protracted  through  three 
courts  and  arp^ued  with  the  ability  and  pertinacity 
with  which  this  case  has  been  aranied.  For  my  own 
part,  it  seems  to  me  to  be  absolutely  dear,  without  the 
faintest  shadow  of  doubt. 

The  Waterworks  Olauses  Act,  1847,  which  imposed 
for  the  first  time  a  limit  upon  the  amount  of  the 
cUvidend  that  might  bs  distributed  among  the  share- 
holders, contains  also  a  provision  that  if  that  dividend 
which  was  to  be  limited  for  the  future  had  not  been 
arrived  at,  then  In  distributing  the  future  profits  of 
the  company  that  which  had  fallen  short  of  the 
prescribea  amount,  which  for  the  first  time  was  then 
imposed,  might  be  made  up  if  the  company  had  made 
a  profit  sufficient  to  supply  it.  The  whole  language 
is  very  intelligible,  and,  upon  the  hypothesis  that 
the  true  view  of  it  is  that  at  which  both  oourts 
have  already  arrived,  it  is  very  simple. 

If  the  gloss  which  has  been  put  upon  it  by  the 
learned  counsel  who  argued  the  *pp<Bal  were  true,  I 
thmk  that  it  would  be  extremely  difficult  to  reconcile 
the  language  with  any  intelligible  meaning,  because 
what  is  to  be  made  up  under  section  75  is  a 
'<  deficiency.''  A  deficiency  of  what  K  There  is  no 
deficiency  at  all  in  any  of  the  years  previous  to  1864 ; 
vou  can  o  .ly  get  a  deficiency  by  brinffing  in  that 
limit  which  was  for  the  first  time  prescribed  in  1864. 
It  is  an  impossible  hypothesis:   you  cannot  get  a 
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defioianoy — there    iji    nothmg    from    which    it    iir  a 

defidency— unlf^aa  you  import  that  li  mi  tat  ion,  a 
dividend  which  cotues  to  10  per  cent.  Theti^  if  that 
if  the  only  thing  thiit  In  to  he  made  np,  that 
deficiency  can  only  arise  after  1864  ;  and,  accord  id  g 
to  the  plainest  rules  of  oonstrttotion ,  you  cannot  get 
hehind  that  which  for  the  first  time  imposed  the 
limit  to  which  the  dtrficiency  ia  to  he  made  tip. 

Under  theae  ciTcumsteincea,  it  appears  to  me 
abuBdaittly  plain  and  I  more  that  thia  appeal  be 
diBmisied. 

Lord  Maokaohtew.^I  am  of  the  aame  opinion. 
I  think  the  case  porfeotly  clear.  I  am  of  opinion 
thati  lor  the  pmpofle  of  adjuating  aay  dividend  and 
availing  itself  of  the  statutory  proviaiona  for  com- 
pensaHon,  the  company  cannot  go  further  back  than 
the  tiine  wheo  the  Act  of  1864  came  into  operation. 
The  Kent  Waterworks  Co*  made  a  freah  start  then, 
with  freah  limitations  and  under  new  oonditiona. 
Bf^fore  that  time  there  waa  no  preacribed  rate  of 
dividend,  nor  could  there  be  any  deficiencf  of 
dividend  within  the  meaning  tf  that  word  m  th« 
Waterworks  Glatisea  Act, 

Lord  Shaxd« — I  am  of  the  iune  opinion.  I  have 
otil]^  to  add  that  I  am  not  anrprised  that  Joyce,  J  ^ 
when  he  called  for  no  argument  from  counsel  for  the 
reaprtndents,  ttated  that  he  did  not  feel  any  doubt 
about  it^  I  agree  in  bie  judgment,  in  the  unanimous 
judgment  of  the  Court  of  Appeal ^  and  in  that  which 
your  lordsUpa  haire  df^livered. 

liord  Davby,— I  Ihink  that  there  can  be  no  doubt 
aboot  this  caae.  I  am  quite  aati-fied  with  the  reasons 
whicb  have  bepn  given  by  Joyce,  J,,  and  the  kamed 
judgea  in  the  Court  o(  Appeal. 

Lords  EoBEETSOK  and  Likdley  conctirted. 

Appml  dismhetd* 

8.*lieitorH,    RdlamSi   Sotu^   Coward t   d^   Eawh^lfy ; 


Qtmxi  of  Mifpml 

Appe^*  i 

(OolUns,  M,B.,  and  Romer  and  J  April  12. 

Mathew,  L.JJO  ) 

Normal  &  Buet  v*  WaiiDib,  (a.) 

Master  and  servant— Employern*  liability — Atcid^nt — 

Co  mpmuaiioR—Efv  kw  irtfi  a  ward—  Earn  i  ngi —  B  u$  h 

neA9  set  up  aincf  uccidtnt^  WrtrkT^sn's  Compematkm 

Act,  1897  (60  ^  61  Vid.  c.  37),  Scheduh  L,  c/.  2,  12. 

Upom  an  ajiplicatiyn  btf  emplot/frs  urtdtv  damt^  12  o/ 

Schedule  L  to  the  WrjrkmerCs  Compemathn  Act.,  1897. 

t&  review  a  weekly  pat/ment  awarded  to  the  injur ed  wtwk- 

man  under  the  Aci,  the  mrbitrator  must  take  iido  con- 

eifitratwn  the /ad  that  the  workman  i»  mrn(n(j  profits 

from  a  bmint^it  which  he  Aet  up  a/ter  tht  accident ^  atid 

which  he  txtrriu  on  /or  himself. 

Appeal  frocn  the  deot^ion  of  thn  late  Judge 
Martineau,  ait  ting  at  the  Hay  ward's  Hea'h  County 
Court,  under  the  Workman's  Com  pAO*  at  ion  Acr,  18'J7, 
TherttpoDdent,  Charles  Walder,  was  a  machinist  in 
the  employ  me  at  of  the  appellants,  Mfssrs.  Norman  & 
Burt,  who  were  builders  and  contractorf.  He  wa»  at 
the  time  of  the  accident  receiviug  wages  of  37a.  a 
week,  out  of  which  he  kept  himaelf,  hia  wife,  his  eon, 

{«.)  Reported  by  W.  F,  Babrt,  Esq.,  Barriater- 
at-Law. 


aud  hia  daughter.  On  the  22nd  of  BCay,  1901 1  ha 
met  with  an  accident  ariibg  out  of  and  in  the  course 
of  hia  employment,  whereby  b«^  lost  tbe  top  joint  of  a 
fing(«r  of  his  left  hand  and  injured  another  finger. 
On  the  22od  tf  August,  1901,  an  award  waa  made 
under  the  Wotkmen'a  Compensation  Act,  1897,  for  a 
weekly  payment  to  him  of  ISa*  6d*  In  May,  1903, 
the  employers  applied  to  the  county  oourt  judg#, 
under  clause  12  of  Bcbedule  L  to  the  Workmen's 
Oompenaation  Act,  1897,  to  terminate  or  diouniah  the 
weekly  paymenta,  upou  the  ground  that  since  the 
date  of  the  accident  the  respondent  had  set  up  in 
buiinesa  for  himielf  as  a  baker  and  oonf^t toner,  at 
which  it  wa^  alleged  ih^t  he  waa  now  earning  money, 
ETideDce  hanng  been  given  as  to  the  budness  carried 
on  by  the  reapood»tit  and  as  to  the  amount  of  the 
profits  made  by  him  in  the  busineaa  (the  result  nf 
whiuh  ia  stated  in  thejudgmet^t  of  the  county  oourt 
judge  given  hereunter),  the  Cjuf*ty  court  judge 
reaerved  his  jtidgmenti  which  he  delivered,  ai 
follows:  ^^This  is  an  application  by  an  inturanee 
office  asking  me  as  arhitrator  to  suipend  or  reduce 
the  compensation  awardel  to  the  respondeot  by  the 
award.  The  ground  of  the  applioation  is  that  since 
the  award  waa  male  the  reapondent's  earnings  have 
increased  to  such  an  extent  that  he  ia  no  longer 
CL  titled  to  any  o^mpensatioo,  The  earninga  are  U'^t 
wage  earnirigi  nor  anything  in  the  nature  of  wag« 
eamtugSi  but  the  profits  of  a  trade  buELU6>«s  carried 
on  by  the  respondent  at  Dane-hilL  I  reserved  judg- 
ment to  con  ider  whether  the  earnings  of  a  trade 
business  can  he  treated  aa  *  earnings  *  within  the 
meaEiiug  of  Schedule  L,  clause  2,  of  the  Act.  The 
word  in  the  Act  no  doubt  is  *  earnings/  hut  lam 
clear  that,  accordipg  ta  the  true  construction  of  the 
icheduW,  wage -ear  Ding  capacity  alone  U  to  be  taken 
into  acoonntt  I  may  mention  here  that  tbe  earnings 
of  the  buainest  carried  on  by  the  reipondt^nt  are 
obtained  in  a  peculiar  manner.  The  respondent 
carries  on  the  buaines*  in  que3tii>u  with  the  lab  ur 
and  aasiatancfl  of  hia  wife,  who  has  the  principal  share 
in  the  work,  his  daughter ,  who  serves  io  tbe  abop, 
and  hia  soUf  who  goes  out  with  the  horae  ai3d  cart 
He  himself  goea  out  with  the  horae  and  cart  and  haa 
a  general  control  of  the  bnsineaa.  Aa  head  of  the 
family  he  appropriates  the  Ubour  and  aaatatance  of 
his  wifCt  iOU)  and  daughtt-r^  and  takca  the  whole  of 
the  profits  and  maintains  them.  He  does  not  r«ceive 
any  wages,  nor  ia  be  in  the  at'rvice  of  any  enaployer. 
It  would  he  diffioxdt  to  say  what  proportion  of  the 
total  earoinga  in  the  business  ought  to  be  attributed 
to  the  respondentia  own  labour.  I  have  had  aoae 
difficulty  in  arriving  at  the  total  earniogi  m  the 
busint^sB,  but  I  estimato  them  at  £2  a  week.  In  the 
view  I  take  of  the  case  it  ia  immaterial  It  ia  to  bti 
observf-d  that  the  compensation  to  the  workman  ^  r 
personal  ii^jury  is^  in  mj  opinion,  dearly  asa^aaahle 
with  reference  to  weekly  wages  or  earnings  earned 
before  the  injury  and  weekly  earningt  or  wag«« 
earned  after  the  injury,  and,  in  my  opint -n,  trade 
profita  in  a  businesi  are  no  more  to  be  taken  into 
account  than  income  of  real  eetate.  It  may  well  be 
that  the  work  in  respect  (jf  which  wagea  were  earo'd 
after  the  accident  need  not  be  fjmdem  gemris  with  tht 
work  in  respect  of  which  wages  were  earned  before 
the  acoident,  and  there  ia  authority  in  the  Court  of 
Appeal  for  that  view,  but,  in  my  optnion,  esmingi  in 
trade  are  not  earnings  within  the  meantog  of 
Schedule  I,,  clause  2,  of  the  Act  The  appltcation 
faila  and  must  be  refuaed  with  coeta,'' 
The  employers  appealed. 

Arthur  FQwen,    K.O.  (W*  Addington   WiUii  wiUi 
him),  for  the  em  ploy  eri.— The  question  tumi  t^mk 

the  meaning  of  the  worda  La  clause  2  of  Sofa«diiIe  1. 
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to  the  Workmen*!  GompeDoation  Act,  1897,  '*  regard 
shall  be  had  to  the  difference  between  the  amoont  of 
the  ayarage  weekly  earnings  of  the  workman  before 
the  aooideDt  and  the  average  amount  whidi  he  is 
able  to  earn  after  the  accident."  The  average  weekly 
earnings  bsfore  the  accident  mean  wages  earned  by 
the  workmui  in  his  employment.  But  *' the  average 
amount  which  he  is  able  to  earn  after  the  accident" 
is  not  limited  to  wages  received  from  an  employer. 
Those  words  include  all  earnings  cf  any  kind,  whether 
in  a  business  carried  on  by  the  workman  or  otherwise. 
The  county  court  judge  was  wrong  in  ignoring  the 
Uoi  that  tiie  respondent  was  now  earning  money  in 
bis  own  business.  He  ihould  have  ascertained  bow 
much  the  respondent  was  eamiog  for  himself  in  his 
business,  and  t«ken  that  fact  into  consideration  in 
determining  whether  the  weekly  payment  ought  or 
ought  not  to  be  ended  or  diminished.  The  case  ought, 
therefore,  to  go  back  to  the  county  court. 

H-  referred  to  Irons  v.  Davis  &  Timmins  {Limited), 
47  W.  R.  616.  [1899]  2  Q.  B.  330;  Chandltr  v.  Smith, 
47  W.  B.  677,  [1899]  2  Q.  B.  606 ;  and  Fomphrty  v. 
Southwark  Press,  [1901]  1  E.  B.  86,  49  W.  B.  Dig. 
114. 

Sluari  Bevan,  for  the  respondent. — Olauses  1  (Mand 
2  of  Schedule  I.  refer  solely  to  wages  earned  by 
service  with  an  employer.  There  must  be  an 
employer.  The  sole  test  to  apply  is  the  wage- 
earning  capacity  of  the  workman.  If  the  earnings  of 
a  workman  in  his  own  business  can  be  considered  a 
wide  field  of  inquiry  will  be  opened  up.  For  instance, 
the  medical  examination  uoder  clause  2  of  Schedule  I. 
must  fo  beyond  theii'jured  workman's  wage-earning 
capacity. 

He  referred  to  Crossfidd  <k  Sons  v.  Tanian,  48 
W.  B.  609,  [1900]  2  Q.  B.  629. 

Ck>LLDf8,  M.B. — ^This  is  an  appeal  by  the  employers 
from  the  dedMon  of  the  late  Judge  Martineau,  and 
the  question  is  whether,  upon  an  application  under 
clause  12  of  Schedule  I.  to  the  Workmen's  Compensa- 
tion Act,  1897,  to  review  a  weekly  payment  for  the 
purpose  of  ending  or  diminishing  it,  the  fact  that  the 
workman  is  making  money  by  means  of  a  business 
carried  on  by  him  ou^ht  or  ought  not  to  be  taken 
into  consideration.  The  learned  countv  Court  judge 
held  that  it  was  not  an  element  to  be  taken  into  con- 
sideration, and  that,  however  prosperous  the  work- 
man bad  become  as  a  tradesman,  it  was  no  ground 
for  reducing  the  amount  of  the  weekly  payment 
a  warded  in  the  first  instance  as  compensation.  The 
ounty  court  judge  arrived  at  the  conclusion  by 
reason  of  the  construction  which  he  placed  upon  the 
Act.  The  question  really  turns  upon  the  meaning  of 
one  clause  in  Schedule  I.  to  the  Act,  though  it  is 
necessary  to  refer  to  another  clause  as  well.  Clause 
1  (6)  provides  that  the  amount  of  compensation  shall 
be,  ''where  total  or  partial  incapacity  for  work 
results  from  the  iojury,  a  weekly  payment  during  the 
incapacity  after  the  second  week  not  exceeding  50 
per  cent,  of  his  average  weekly  earnings  durins  the 
previous  twelve  mouths,  if  he  has  been  so  lODg 
employed,  but  if  not,  then  for  any  less  period  during 
which  he  has  been  in  the  employment  of  the  same 
employer,  such  weekly  payment  not  to  exceed  oi  e 
pound."  As  I  pointed  out  duriog  the  argument, 
that  clause  assumes  that,  in  dealing  with  that  stage 
of  the  proceedings,  the  workman  has  been  eamiog 
wages  from  an  employer.  Then  comes  paragraph  2 
of  the  schedule,  which  raises  the  present 
question:  *'In  fixing  the  amount  of  the  weekly 
payment,  regard  shul  be  had  to  the  difference 
betwsen  the  amount  of  the  average  weekly  earnings 
of  the  workman  before  the  accident  and  the 
average  amount  which  he  is  able  to  earn  after  the 


accident,  and  to  any  payment  not  being  wages  which 
he  may  receive  from  the  employer  in  respect  of  his 
injury  during  the  period  of  his  incapacity."  In  the 
present  caie  the  respondent  was  at  the  time  of  the 
accident  eamiog  wages  of  379.  a  week.  The  award 
was  for  a  weekly  payment  of  18).  6d.  It  now 
appears  that  the  respondent  since  the  accident  started 
a  small  busineis  as  a  baker,  out  of  which  apparently 
a  return  comes  to  him  of  £2  a  week.  He  is  assisted 
in  that  business  by  his  wife,  his  son,  and  his 
daughter.  The  county  court  judge  does  not  purport 
to  tell  us  with  any  exactness  the  portion  of  the 
profits  attributable  to  the  respondent  as  the  earnings 
arising  from  his  exertions,  as  he  held  that,  whether  it 
wa9  great  or  small,  it  had  nothing  to  do  with  the 
diacusrion  of  the  matter  before  him,  and  that,  unless 
the  empl'>yers  could  show  that  that  which  the 
workman  received  after  the  acddeat  was  "  wages  " 
paid  by  an  employer,  the  amount  of  any  such 
earnings  hftd  no  relevancy  to  the  discussion.  In  my 
opinion  that  is  much  too  narrow  a  view  of  the  Act  to 
iSke.  Clause  2  does  not  in  terms  exclude  earnings 
other  than  those  earned  from  an  employer.  The 
average  we«^k1y  earnings  before  the  accident  specified 
in  the  first  pirt  of  clause  2  clearly  mean  wages 
earned  from  bn  emploj  er.  When  one  considers  the 
object  which  the  Legislature  had  in  view,  it  is 
obvious  that  the  Uter  words  ought  not  to  be  limited 
to  that  wluch  the  workman  earns  in  the  employment 
of  an  employer  after  the  accident.  It  must  be  kept 
in  mind  that  the  Act  is  seeking  to  adjust  compensa- 
tion fbr  loss  of  the  workman's  earning  power.  The 
most  that  the  Act  allows  as  compensation  is  one-half 
of  the  workman's  average  weekly  eamingf ,  showing 
that  the  compensation  is  not  intended  to  be  complete 
compensation.  An  application  may  subsequently  ba 
made  to  review  the  weekly  payment  under  dause  12, 
and  then  the  whole  situation  must  be  looked  at,  and 
the  arbitrator  has  then  to  say  how  far  the  money- 
earning  capacity  of  the  worlmian  has  been  altered, 
and  if  it  is  as  good  as  it  was  before  the  accident,  that 
is  a  fsct  which  is  not  to  be  ignored,  though  the 
source  of  income  may  not  be  wages  earned  from  an 
employer.  The  county  court  judge  ought  not  to 
have  exduded  it  from  ms  consideration.  The  appeal 
must  therefore  be  allowed,  and  the  case  must  go 
back  to  the  county  court  to  be  considered  upon  all 
its  merits. 

BoMEB,  L.J.— I  am  of  the  same  opinion.  It 
appears  upon  the  evidence  here  that  the  respondent 
is  earning  something  by  carrying  on  the  business. 
How  much  is  to  be  attributable  to  him  as  his  earnings 
io  that  business  should  be  inquired  into,  and  the 
matter  must  be  referred  back  to  the  county  oourt  for 
the  judge  to  conrider  the  whole  position  of  afftdrf. 
Where  clause  2  of  the  schedule  to  the  Act  speaks  of 
'*  the  average  amount  which  he  is  able  to  earn  after 
the  accident,"  it  does  not  limit  the  earnings  to  wages 
earned  from  an  employer.  The  man  may  be  his  own 
master. 

Mathew,  L.J. — I  am  of  the  same  opinion.  Here 
the  respondent  employed  himself  as  a  workman  in  his 
own  business,  ana  his  earnings  therefrom  must  be 
taken  into  consideration  by  the  county  court  judge. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Treadwell  &  Aylwin. 

Solicitors  fur  the  respondent,  J".  K^  Nye  <?  Treacher, 
Brighton. 
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Court  of  Appeal.       Sooiferfi  QiNiBALB,  &o.  v.  Johakbt  Mabia  Fabika  &  Co.       Cottbt  of  Appeal. 


March  14. 


From  K.  B.  Diy.  1 

(CoUins,  M.B.,  and  Mathew,  L.  J.)  } 

BOOliTt    QiN^BALB,     ftC,    BIT    COMMBBOB     BT     DB 
L'InDT78TEIB    BN    FbABOE    V.    JOHANN    MABIA 

FABmA  &  Co.  (a.) 

Practice — Execution^  Judgment  against  corporation — 
Examination  of  officer-^Pait  officer-^Ord.  42,  r.  32. 

^n  order  may  he  made,  under  ord,  42,  r.  32,  u;We 
judgment  ha$  hwn  recovered  against  a  corporation,  for 
the  examination  of  a  past  as  well  as  of  a  present  officer 
of  the  corporation. 

ApDeal  from  an  order  of  Phillimore,  J.,  at 
ohamben. 

On  the  9th  of  October,  1902,  the  plaintiffd,  who 
were  a  French  aod^t^  anonyme,  brought  an  action 
against  the  defenduits  as  acceptors  of  a  bill  of 
exchange  for  5,000  francs.  On  the  18th  of  October, 
1902,  an  appearance  was  entered  by  the  defendants 
as  follows :  '*  Enter  an  appearance  for  Compagnie 
d'Isstallation  ponr  Teclairage  et  le  chaoffage  par  le 
gaz  i  Bale,  a  aod^ik  anonyme  trading  as  Johann 
Maria  Farina  et  Cie.,  Qegcaihuber  dem  Josephsplatz, 
and  sued  as  Johann  Maria  Farina  &  Co.  in  this 
action." 

Upon  an  application  by  the  plalntiffa  for  judgment 
nnder  order  14  an  affidavit  was  made  by  one 
Staoifflen  on  behalf  of  the  defendants  wherein  he 
described  himself  as  a  director  of  the  above-named 
Ccmipagnie  d'lnstallation  ponr  d'edairage,  &c.,  and 
as  being  authorized  by  the  company  to  make  an 
affidavit  on  their  behalf.  Unconditional  leave  to 
defend  was  given,  but  on  the  24th  of  April,  1903,  the 
defendants  withdrew  their  defence,  and  judgment 
was  signed  by  the  plaintiffs  for  the  amount  cudmed 
and  costs.  The  judgment  remaining  unsatisfied,  the 
plaiiiti£Bi  on  the  5th  of  November,  1903,  obtained  an 
order,  under  ord.  42,  r.  32,  for  the  examination  of 
Staenglen  as  a  director  of  the  defendant  company  as 
to  wmit  debts  were  owing  to  the  company,  and 
whether  they  had  any  and  what  property  or  meaos 
of  satisfying  the  jud^ent.  This  oraer  was  served 
on  Staenglen  who  did  not  appeal  from  it.  On  the 
5th  of  February,  1904,  Staenglen  attended  before 
the  master,  who  was  appointed  examiner,  when  he 
admitted  that  he  was  a  director  of  the  Compagnie 
d'Installaticn  at  the  time  when  judgment  was  signed, 
but  he  sa^d  that  on  the  30th  of  June,  1903,  be  ceased 
to  be  a  director  of  the  company,  and  upon  tbe  advice 
of  his  solicitor  he  refused  to  answer  any  further 
questions  or  to  give  any  information  as  to  the  debts  due 
to  or  property  of  the  company  on  the  grouod  that  he 
had  ceased  to  be  a  director  of  Uie  company.  The  master 
ruled  that  Staenglen  was  bound  to  answer  the  ques- 
tions, and  upon  his  still  refusing  to  do  so  he  adjourned 
the  examination  to  enable  an  application  to  be  made 
to  the  judge.  The  plainti£Bi  thereupon  applied  to 
Pbillimore,  J.,  at  chunbers,  for  an  oraer  ox  commit- 
ment against  Staenglen  for  contempt  of  court 
Phillimore,  J.,  ordeiid  Staenglen  to  attend  at  his 
own  expense  before  the  master  to  be  examined. 

Staenglen  appealed. 

By  order  42,  rule  32,  **  when  a  judgment  or  order 
is  for  the  recovery  of  money,  the  party  entitled  to 
enforce  it  may  apply  to  the  court  or  a  judge  for  an 
order  that  the  debtor  liable  under  such  judgment  or 
order,  or  in  the  case  of  a  corporation  that  any  officer 
thereof,  be  orally  examined  as  to  whether  any  and 
what  debts  are  owing  to  the  debtor,  and  whether  the 
debtor  has  any  and  what  other  property  or  means  of 
satisfying  the  judgment  or  order,  before  a  judge  or 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Barriater-at- 
Law. 


an  officer  of  the  court  as  the  court  or  iudge  shall 
appoint;  and  the  court  or  judge  m%y  make  an  order 
for  the  attendance  and  the  examination  of  such 
debtor,  or  of  any  other  person,  and  for  the  production 
of  any  books  or  documents.*' 

a  F.  Hohler,  for  the  appellant.— Ord.  42,  r.  32. 
gives  no  power  to  examine  a  past  officer  of  the 
company.  It  has  been  held  that  the  words  at  the 
end  of  the  rule,  **  any  other  person,"  mean  in  the  case 
of  a  corporation  an  officer  of  the  eorporation :  Irwdl 
V.  Eden,  35  W.  B.  511,  18  Q.  B.  D.  588.  When  the 
rule  spedcs  of  "  any  officer  thereof,"  it  means  an 
existii^  officer.  Otherwise  an  order  might  be  made 
for  the  examination  of  an  officer  of  a  corporation  who 
bad  ceased  to  be  an  officer  many  years  bciore.  When 
the  Legislature  intended  toindude  persons  other  than 
present  officers  of  the  corporation  tbey  expressly  said 
BO :  see  section  115  of  the  Companies  Act,  1862.  Thete 
was,  therefore,  no  jurisdiction  to  make  the  order. 

He  alsi  referred  to  Republic  of  Coeta  Rica  v.  Strous- 
berg,  29  W.  a  179,  16  Oh.  D.  8 ;  and  Hood-Barrs  v. 
Eeriot,  45  W.  B.  1,  [1896]  2  Q.  B.  338. 

F.  M  Abrahams,  for  the  plaintiffs.—"  Any  officer 
thereof  "  in  Uudes  past  as  well  as  present  officers  of  a 
corporation.  A  past  officer  may  have  assets  or  books 
of  me  corporation  in  his  posaession,  ani  the  mle  will 
be  rendered  almost  useless  if  a  director,  hearing  that 
an  application  for  -his  examination  is  going  to  be 
made,  can  resign  his  directorship  and  thus  escape 
examioation.  The  order  for  examination  is  discre- 
tionary, and  the  court  will  only  make  the  order  in  a 
proper  case.  Secondly,  it  does  not  appear  whether 
the  appellant  has  taken  all  necessary  steps  to  oompUte 
his  resignation  as  a  director. 

Holder  replied. 

Collins,  M.B.— This  is  an  appeal  from  an  order 
made  by  Piiillimore,  J.,  at  ohamberf,  who  directed 
the  appelant  to  attend  before  the  master  for  examina- 
tion at  his  own  expense.  The  action  was  brought 
against  a  company,  and  an  appearance  was  entered 
by  the  Compaffuie  d'Installation,  a  sooi6t§  anonyme, 
trading  as  Johann  Maria  Farina  et  Cie,  and  sued  as 
Johann  Maria  Farina  &  Co.  That  appearance  h%d 
the  efiiect  of  substituting  Ihe  Compafi|me  d'lnstalla- 
tion  for  Johann  Maria  Farioa  ft  (S>,,  which  was 
merely  a  name  under  which  they  traded,  as  defendants 
in  the  action.  Oa  the  24th  of  April,  1903,  juigment 
was  recovered  against  the  defendant  company,  and  on 
the  5th  of  November,  1903,  iht  plaintiffi  obtained  an 
order  for  the  examioation  of  the  appellant  as  a 
director  of  the  defendant  company  under  ord.  42,  r. 
32.  The  appellant  had  in  an  affidavit  which  he  made 
upon  an  application  for  judgment  under  order  14, 
stated  that  ne  was  a  director  of  the  Compagnie 
d'InstaUation  and  that  he  was  authorized  by  the 
company  to  make  the  affidavit  on  their  behalf.  The 
appellant  attended  before  the  master,  who  was 
appointed  examiner,  but  when  the  examination  came 
to  the  critical  point  he  refuted  to  answer  any  questions 
or  to  give  any  information  as  to  what  debts  were 
owing  to  the  company  or  whether  it  bad  anj  and 
what  other  property  or  means  of  satisfying  the  judg- 
ment, upon  the  ground  that  he  had  ceased  to  be  a 
director  on  the  30th  of  June,  1903,  since  the  d«te  of 
the  judgment.  An  application  was  thereupon  mad  ^ 
to  PhiUimore,  J.,  who  made  the  order  now  und'r 
apppal. 

It  is  said  that  there  is  no  power  under  ord.  42,  r.  32, 
to  order  tbe  examination  of  a  person  who  at  the  time 
is  not  an  officer  of  the  defenoaat  'compuiv.  In  my 
opinion  that  is  too  narrow  a  view  of  the  rule.  There 
it  nothing  in  the  rule  which  says  that  the  offioer 
must  be  a  present  officer  of  the  company.     Tlia 
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ex^minatioii  is  for  the  purpose  of  finding  out  whether 
any  and  what  debts  are  owing  to  the  company,  and 
whether  the  company  has  any  and  what  other 
property  or  meaos  of  satisfying  the  judgment,  and 
for  that  purpose  the  court  may  make  an  order  for 
the  examination  of  "  any  officer "  of  the  company. 
Toere  is  nothing  in  that  rule  to  limit  tiie  examination 
to  an  existing  officer  of  the  company.  If  it  were  so 
b'mited,  an  officer  might  conceivably,  hearing  that 
an  application  was  about  to  be  made  for  his  examina- 
tion, resign  his  pontion  as  officer  and  then  claim  to 
ba  free  m>m  examination.  Further,  in  the  present 
case  we  do  not  know  whether  there  has  been  a 
complete  re«ignatiou  of  the  appellant's  position  as 
director.  However  that  may  oe,  it  is  too  narrow  a 
ooostruction  of  the  rule  to  limit  it  to  persons  who  at 
the  time  of  the  order  are  officers  of  the  company.  The 
somewhat  analogous  section  115  of  the  Oompanies 
Act,  1862,  is  not  so  limited.  An  officer  of  a  company, 
who  has  ceased  tj  be  an  officer  because  the  company 
is  being  wound  up,  can  be  exunined  under  that 
section.  Bule  32  when  speaking  of  *'any  officer 
thereof  "  is  not  referring  to  a  period  of  time  but  to 
the  character  of  the  person  to  be  examined.  Upon 
the  fair  construction  of  that  rule  there  is,  in  my 
opioion,  power  to  order  the  examination  of  a  person 
who  has  ceased  to  be  an  officer  of  the  company,  and 
such  exa>iiioation  may  be  useful  to  see  if  he  has  in  his 
power  and  control  any  property  or  assets  belooging 
to  the  company. 

^  Mathbw,  L  J. — I  am  of  the  sime  opinion.  At  the 
time  of  the  judgment  the  appel  ant  was  a  director  of 
the  defendant  company,  but  he  alleges  that  he  ceased 
to  be  a  director  at  the  time  when  the  order  for 
examination  was  made.  Without  takins  any  steps 
to  set  aside  the  order  for  examination  be  attended 
before  the  master,  when  he  refused  to  answer  certain 
questions  which  were  put  to  him.  I  prefer  not  to 
take  a  technical  view  of  the  matter,  but  to  look  at  the 
question  on  its  merits,  and  I  therefore  ask  myself 
whether  the  appellant  could  have  succeeded  in  setidog 
aside  the  order  for  examination.  The  object  of  ord. 
42,  r.  32,  is  to  enable  persons  connected  wii^  the 
company  to  be  examined  as  to  its  property  and  assets. 
I  can  see  no  reason  why  the  company  should  escape 
this  investigation  by  means  of  the  resignation  of  a 
director.  I  should  be  sorry  to  place  such  a  con- 
struction on  the  rule.  The  order  for  examiuatiou  was, 
iu  my  opinion,  rightly  made. 

Appeal  ditmisHd 

Solicitor  for  the  appellant,  J.  Carnegie. 

Solicitor  for  the  respondents,  Michad  AhrahaiM, 
8<m8f  &  Co. 


From  K.  B.  Div.  \ 

(Collins,  M.B.,  aud  Bomer  and  \  March  9. 

Mathew,  L.JJ.}  j 

Wabb  &  Co.   (Limited)  v,   London  Ooxtntt 
Council,  (a.) 

Landt  Clawea  Act$ — CompenMtion — Interest  in  land — 
Bight  to  8eU  re/reshmenta  at  theatre — Use  of  premises 
— ^t^^  to  affix  advertisements— Lands  Clauses  Con- 
solidaUon  Act,  1845  (8  <£;  9  Vid.  e.  18),  s.  68. 

The  lessees  of  a  theatre,  by  an  agreement  in  writing, 
granted  to  t?ie  plaintiffs  for  the  term  of  tlieir  lease  the 
free  and  exclusive  right  to  sell  refreshments  aJt  the  theatre, 
with  ihe  necessary  use  of  the  refreshment-rooms  and  bars 

(a.)  Beported  by  F.  G.  Bi^OKEB,  Bsq.,  fiarristor- 
ai-Law* 


and  cloak-rooms  and  wine  cellars,  together  ufOh  ihe  free 
right  of  access  to  all  parts  of  the  house  as  might  be 
necessary,  and  also  the  free  and  exclusive  right  duirina 
the  term  of  supplying  to  the  visitors  and  other  people 
attending  the  theatre  wines,  spirits,  cigars,  and  refreeh- 
mients  of  all  kinds,  programmes  and  aU  other  articles, 
and  of  providing  cloak-rooms  and  other  accommodation, 
and  also  the  sole  and  exclusive  privilege  of  advertising 
and  letting  spaces  for  advertisements  in  the  refreshment 
and  cloakrooms  and  on  programmes.  The  defendant 
county  council  having  taken  tJie  theatre  under  their 
statviory  powers. 

Held,  that  the  plaintiffs  had  not  acquired  an  interest 
in  land  within  the  meaning  of  section  68  of  the  Lands 
Clauses  Act,  1845,  and  were  therefore  not  enUtled  to 
compensation  under  that  section. 

Appeal  from  the  judgment  of  Wright,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  to  recover  tiie  sum  of  £2,568  9s* 
payable  under  an  award  and  interest  thereon. 

In  May,  1900,  the  Countess  of  Eilmorey  let  the 
Qlobe  Theatre,  Strand,  to  William  Oreet  and  B.  C. 
Engelbach  for  twenty-one  years. 

By  an  agreement  in  writing  datod  the  16th  of  June, 
1900,  and  made  between  Greet  and  Eufflebach,  therein 
deacribed  as  the  landlords,  aud  Frai&  Warr  &  Co. 
(Limited),  the  plaintiflb,  therein  described  as  the 
tenants,  it  was  provided  as  follows :  '*  The  landlords 
hereby  grant  and  let,  and  the  tenants  hereby  take  for 
the  term  of  the  landlords'  lease  commencing  the  1st 
day  of  September,  1900,  the  free  and  exclusive  ri^ht 
to  sell  refreshmente  at  the  Globe  Theatre  .  .  .  with 
the  necessary  use  of  the  refreshment-rooms  and  bars 
and  cloak-rooms  and  wine  cellars  of  the  said  theatre, 
together  with  the  free  right  during  the  usual  hours 
of  the  tenants,  their  servanto  and  agente,  of  free  access 
to  and  from  all  parte  of  the  house,  including  the 
front  of  the  theatre  and  premises,  as  may  be  necessary 
and  is  usual  and  proptr  according  to  the  custom  of  the 
theatres,  for  the  purpose  of  exercising  the  righte 
granted  by  this  a^;reement,  and  also  the  free  and 
exclusive  right  dunng  the  afore&aid  term  of  supply- 
ing to  the  visitors  and  other  people  attending  the 
theatre  wines,  spirite,  liqueurs,  cigars,  cigarettes, 
flowers,  scent,  and  refreshments  of  aU  kiiMs,  pro- 
grammet,  books  of  words,  books  of  music,  opera 
gliisses,  and  all  other  articles,  and  of  providing  cloak- 
rooms and  other  accommodation,  aud  also  the  sole 
and  exdnsive  privilege  during  the  aforesaid  term  of 
advertising  and  lettmg  spaces  for  advertisemente, 
which  shall  be  confined  to  tne  refreshment  and  cloak- 
rooms and  on  all  programmes  used  and  offered  for 
sale  at  the  said  theatre.^'  The  rent  was  to  be  £35  per 
week  and  £2  for  each  matinee,  subject  to  deductions 
in  cases  when  tiiere  was  no  performance.  The  tenante 
were  to  supply  at  their  own  expense  suitable  pro- 
grammes to  be  approved  by  t^e  landlords,  and  the 
advertisemente  were  to  be  confined  to  the  refreshment 
bars  and  rooms  and  cloak-roomS,  and  were  to  be  of 
such  a  nature  as  would  not  iniure  the  character  of 
the  theatre  and  as  were  usually  found  in  first-class 
theatres.  The  tenante  were  to  provide  and  maintain 
a  proper  and  sufficient  staff  of  attendante  for  the 
service  of  the  refreshment  bars  and  rooms  and  cloak- 
rooms and  for  the  sale  of  programmes,  &c.  If  from 
any  cause  whatever  no  performance  should  be  given 
in  the  theatre  on  any  day  or  days  other  than  a  Sunday 
in  any  week,  the  tenante  were  to  be  entitled  in  respect 
of  each  such  day  or  days  on  which  no  performance 
should  be  given  to  a  remittance  of  one-sixth  part  of 
the  week's  rent,  such  remittance  to  be  deducted  and 
allowed  from  the  next  payment  of  rent. 

The  plaintifiii  acted  on  this  agreement  from  the  1st 
of  September,  1900. 
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Bj  a  notioe  dated  the  17th  of  Febroary,  1902,  the 
defendants  gave  notioe  to  the  plaintiffd  that,  under 

Sowers  conferred  upon  them  by  the  London  Ooanty 
bnnoil  (Improvements)  Aot»  1899,  they  required  to 
take  the  premises  for  the  purposes  of  works  authorized 
by  that  Act,  and  required  particulars  of  the  plaintiffs' 
estate  and  interest  iu  the  premises.  On  the  4tti  of 
Mardi,  1902,  the  plsintifEs  served  notice  claiming 
compensation  in  respect  of  their  exolasive  right  to 
sell  refreshments,  with  the  necessary  use  of  the 
refreshment-rooms,  &c.,  and  they  also  claimed  com- 
pensation on  account  of  the  fittingi,  &c. 

On  the  1st  of  April,  1902,  tbe  defendants  took 
possession  of  the  premises.  On  the  16th  of  April 
an  arbitrator  was  appointed  to  determine  the  amount 
of  purchase- money  and  compensation  to  be  paid  to 
the  plaintiffs  for  the  interest  (if  any)  of  the  pfaintiffi 
in  the  lauds  and  hereditsments  or  the  interest  (if 
any)  therein  which  the  plaintiffd  were  enabled  to  sell 
under  the  London  County  Council  (Improvements^ 
Act,  1899,  and  the  Acts  incorporated  therev?ith,  ana 
also  the  amount  of  damage  (if  any)  for  disturbance 
or  loss  of  value  in  fomiture  and  fixtures  or  expenses 
of  removal  or  other  loss  incidental  to  the  tsmg  of 
the  land. 

The  defendants  did  not  admit  that  the  plaintiffs 
had  any  interest  in  the  lands  and  hereditaments,  but 
concurred  in  the  appointment  of  the  arbitrator  with- 
out prejudice  to  their  right  to  dispute  their  liability 
to  pay  any  compensation  awarded. 

The  arbitrator  awarded  the  sum  of  £2.568  9s.  as 
purchase-money  and  compensation  for  the  plaintiffs' 
interest  (if  any;  in  the  lands  and  hereditaments. 

The  plaintiffs  having  brought  this  action  on  the 
award,  the  defendants  pleaded  that  no  purchase- 
money  or  compenaation  was  payable,  on  the  ground 
that  the  plaintiffs  had  no  interest  in  the  lands  and 
hereditaments  within  the  meaning  of  section  68  of 
the  Lands  Clauses  Aot,  1845. 

Wiight,  J.,  held  that  the  agreement  created 
merely  a  Itcenca  and  not  an  interest  in  land  within 
section  68  of  the  Lands  Clauses  Act,  and  that  the 
action  therefore  failed.  He  accordingly  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed. 

Witt,  -jr.C ,  and  /.  D.  Crawford,  for  the  plaintiffs.— 
The  plaintiffs  acquired  an  interest  in  land  by  this 
agreement.  They  had  tbe  actual  uier  of  the  premises 
themselves.  The  agreement  gave  them  ''the  neces- 
sary use  of  the  refreshment-rooms  and  bars  and  cIoiJe- 
rooms  and  wine  cellars  of  the  said  theatre."  That  is 
a  user  of  land  and  amounts  to  an  interest  in  land : 
TempU  Pier  Co.  v.  Metropolitan  Board  of  Worlu,  12 
L.  T.  369,  and  Bird  v.  Great  Eastern  Bailway  Co  ,  19 
C.  B.  N.  S.  268.  The  sole  tight  to  afiBx  advertise- 
ments to  the  walls  was  an  interest  in  land.  The  right 
to  carry  on  trade  on  the  premises  and  make  a  profit 
therefrom  was  an  interest  in  land.  In  Webber  v.  Lee^ 
30  W.  B.  866,  9  Q.  B.  D.  315,  it  was  held  that  the 
right  to  sboot  over  land  and  take  away  the  game 
killed  was  an  interest  in  land  and  a  profit  d  prendre. 
The  case  of  Edwardes  v.  Barrington,  85  L.  T.  650,  is 
distingolshable  from  this  case.  The  agreement  there 
was  similar  to  the  present  agreement,  but  the  ques- 
tion was  whether  the  lessea  of  the  theatre  had,  by 
granting  that  agreement,  committed  a  breach  of  a 
covenant  not  to  asBign  or  demise  without  consent. 
The  decision  was  that  there  had  been  no  breach  of 
that  covenant  because  the  lessee  had  not  parted  miih 
the  possession. 

DickenB,  K.C,  E.  Morten,  and  E.  M.  8turge$,  for 
the  defendants,  were  not  called  upon  to  argue. 

CoLLms,  M.E.— This  is  an  action  on  an  award 
which  has  been  made  in  favour  of  the  plaintiffs.    The 


pla^'ntiffs  claimed  to  be  entitled  to  compensation, 
under  section  68  of  the  Lands  Olausei  Act,  1845,  in 
respect  of  lands,  or  an  interest  therein,  which  had 
been  taken  for,  or  injuriously  affected  by,  the  execu- 
tion of  certain  works  by  the  London  County  CoundL 
The  question  is  whether,  having  regard  to  an  agree- 
ment whereby  the  plaintiffs  acquired  the  right  to 
supply  refreshments  at  the  Globe  Theatre,  the  result 
of  tnat  ag^reement  was  to  confer  on  them  an  interest 
in  lind  or  not.  It  was  argaed  on  the  part  of  the 
plaintiffB  that  they  took  more  than  a  mere  licsooe 
by  the  agreement,  that  they  took  an  interest  in 
land  within  the  meaning  of  tbe  Lands  CAauies 
Act  But  there  is  a  decision  of  the  House  of 
Lords  in  the  case  of  Edwardes  v.  Barrinatan,  50 
W.  B.  358,  85  L  T.  650,  which  the  learned  judge 
at  the  trial  thought  bound  him  to  give  judgment 
against  the  plaintSs.  I  see  no  eeoape  from  this  oon- 
dusion.  The  decision  in  that  case  was  on^  a  sioular 
agreement,  and  is,  in  my  opinion,  conclusive  of  this 
case.  The  point  to  be  determined  there  was  whether 
there  had  been  a  breach  of  a  covenant  not  to^  assign 
or  demise  without  consent,  but  the  only  question  was 
whether  the  refreshment  contractor,  who  wai 
described  in  the  agreement  as  the  tenant,  took  an 
interest  in  land.  The  only  substantial  difference 
between  the  agreement  in  that  case  and  the  agreement 
in  this  case  is  that  this  is  more  artifidatty  drawn  than 
the  other  and  shows  more  clearly  an  absence  of  any 
intention  to  grant  a  demise.  The  House  of  Lords 
came  to  the  conclusion  that  in  that  case  no  interest  in 
land  had  been  transferred  to  the  so-called  tenant. 
Taking  the  whole  of  this  agreement  together,  I  am 
of  opinion  that  it  shows  an  intention  to  oonfer  a 
Ucance  only,  and  not  an  interest  in  land ;  and  I  think 
this  case  ia  oondnded  by  the  authority  of  the  House 
of  Lords  decision.  I  desire  to  pdnt  out  the  distinc- 
tion between  a  profii  d  prendre  and  an  ordinary  licence 
such  as  we  are  dealing  with  in  this  case.  It  was  con- 
tended that  a  right  to  trade  on  land  and  make  a  profit 
amounted  to  a  profit  d  prendre.  1  do  not  think  that 
is  so.  A  prffit  a  prendre  means  a  right  to  take  i 
thiog  out  of  the  land  itself. 

BoMiB  and  BiATHEW,  L.JJ.,  concurred. 

Appeal  dismissed, 

Solidtors  for  the  plaintiffs,  Hannay  A  Beynolds. 

Solicitor  for  the  defendants,  W.  A.  Blaxland. 


From  K.  6.  Div.  ) 

(Collins,   M.B.,  and  Mathew  and  >  Dec  10. 

Cozens-Hardy,  KJJ.)  ; 

Bkll   (Suevbyob   op  Taxes)   v.   National 
PROVINCIAL  Bank  op  England,  (a.) 

Inland  revenue — Income  tax — Business  of  bank — PMr- 
chase  by  another  bank — Succeeding  to  business — Income 
Tax  Act,  1842  {5  &  6  Vict,  c  35),  s.  100,  Sckeduls 
D,  cases  1  and  2,  r.  4. 

The  National  Provincial  Bank  of  England,  whose  Jiead 
office  was  in  London,  acquired  by  purchase  Vie  premises 
and  business  of  the  County  of  Stafford  Bank,  which  was 
carried  on  at  Wolverhampton.  After  the  purchase  the 
business  of  the  Stafford  Bank  was  carried  on  as  uswU, 
but  for  the  benefit  and  at  t?ie  expense  of  (he  purchasing 
bank  until  a  certain  date,  when  the  premises  were  opened 
as  the  Wolverhampton  branch  of  the  purchasing  bank, 
who  had  never  previously  carried  on  any  business  ol 

(a.)  Beported  by  W.  P.  Bakry,  Esq.,  Barrister- 
at-Law. 
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Wolverhampton,  The  manager  and  the  lAaff  of  ike 
Stafford  hank  were  taken  over  by  t?ie  purchaeing  bank, 
btU  none  of  the  books  of  the  Stafford  bank  were  taken  over 
except  that  the  ledgers  were  continued  in  use  untU  the  end 
of  the  current  year,  A II  new  cheque-  books  and  new  pass- 
books were  issued  in  the  name  of  the  purchasing  bank. 
From  the  date  of  the  purchase  the  proJUs.  if  any,  of  the 
Wolverhampton  branch  of  the  purchasing  bank  were 
merged  in  and  formed  part  of  the  general  profits  of  the 
bank,  without  any  distinction  as  to  source  or  origin  of 
profit,  and  there  were  no  means  of  ascertaining  whether 
there  were  any  profits  or  the  proportion  of  increase  or 
decre  ise  in  the  profits,  if  any,  of  the  bank  which  had 
arisen  from  the  business  purcfuued.  Assessments  to 
income  tax  were  made  on  the  purchcuing  bank's  returns 
for  the  three  years  following  the  date  of  the  purchase, 
based  on  the  average  of  the  profits  of  the  whole  business 
for  the  three  preceding  years  respectively,  and  an 
additional  assessment  vxis  made  upon  them,  based  upon 
the  assumed  profits  of  the  Stafford  bank  during  those 
three  years,  under  section  100,  ScJiedule  D,  cmes  1  and 
2.  r.  4.  of  the  Income  Tax  Act,  1842. 

Heid,  that  the  purchasing  bank  Tuid  succeeded  to  t?ie 
business  of  the  Stafford  bank,  and  that  the  additional 
assessment  was  rightly  made. 

Judgment  of  Bidley.  J.  ([1903]  2  K.  B.  249,  61 
W,  B.  Dig,  67),  reversed. 

Appeal  from  the  jadgment  of  Bidley,  J.,  on  a  cftte 
•tated  by  t^  e  CommisBionen  of  Income  Tax  (reported 
in  1903,  2  E.  B.  249). 

At  a  DiOeting  of  the  oommisaioners  for  the  general 
purposes  o(  the  Income  Tax  Acts  and  for  executing 
the  Acts  relating  to  the  Inhabited  House  Duties  for 
the  City  of  London,  the  National  Provincial  Bank  of 
Euglind  (Limited)  appealed  agaiost  an  assessment  of 
£4  818  beyond  their  assessmfnt  on  their  own  return 
of  £228,493  for  the  year  ended  the  5th  of  April,  1900, 
against  an  asset  sment  of  £3,218  beyond  their  assess- 
ment on  their  own  return  of  £299,768  for  the  ye  *t 
ended  the  5th  of  April*  1901,  and  againit  an  assess- 
ment of  £1,634  beyond  their  assessment  on  their  own 
return  of  £300,253  for  the  year  ended  the  5th  of 
April,  1902,  under  Schedule  D  io  the  Act  16  &  17 
Vict.  c.  34,  in  the  followiug  circumstances : 

The  National  Provincial  Bank  of  England 
(Limited),  which  was  established  in  the  year  1833, 
and  is  now  registered  uoder  the  Oompanies  Acts  with 
a  nomioal  authorized  capital  of  £15,900,000,  on 
which  £3,000,000  has  been  paid,  has  since  its  founda- 
tion transacted  and  transacts  banking  busioeis  at  the 
head  office  in  Bishopsgate-street,  in  the  Oity  of 
London,  and  at  a  large  number  of  branch  establish- 
ments in  London  and  various  parts  of  EngUnd 
and  Wales,  such  branch  establishmfnts  not? 
numbering  199.  The  County  of  Stafford  Bark 
(Limited)  was  established  in  the  year  1836 
under  the  rame  of  the  Bileton  District  Baoking  G>., 
with  a  deed  of  settlement.  In  1873  the  company  was 
registered  under  the  Companies  Act,  1862,  as  a  com- 
pany with  uolimited  liability,  and  the  name  of  the 
conmany  was  changed  to  that  of  the  County  of 
Stafford  Bank.  In  1882  the  company  was  incor- 
porated as  a  company  with  limited  lability  under  the 
name  of  the  County  of  Stafford  Bank  (liodted),  the 
registered  capital  being  £800,000,  divided  into  20,000 
•hares  of  £40  each.  The  head  office  and  banking 
house  of  the  company  was  at  Wolverhampton,  and 
under  the  regulations  registered  as  the  articles  of 
association  the  business  of  the  company  was  to  be 
carried  on  there  and  at  such  other  places  as  the  board 
might  from  time  to  time  appoint.  The  company 
was  idso  empowered  to  establish  such  brandi  banks, 
agencies,  and  local  boards  in  the  United  Kingdom  as 
the  directon  thought  proper.    As  a  matter  of  fact,  i 


however,  the  business  was  only  carried  on  at  Wolver- 
hampton, and  the  ^wers  conferred  on  the  company 
under  these  regulations  of  establishing  other  business 
branch  banks,  agencies,  and  local  boards  were  not 
exercised. 

By  agreements  made  respectively  in  February, 
1899,  and  March,  1899,  the  whole  of  the  business  of 
the  County  of  Stafford  Bank  (limited),  which  had 
carried  on  business  for  some  sixty-two  years  pre- 
viously on  the  same  premises  and  without  any 
branches,  its  business  premises,  furniture,  and  fixturei, 
and  such  of  its  assets  and  liabilities  as  were  and  are 
provided  by  the  agreements  and  shown  in  the  balance- 
sheet  annexed  to  the  latter  of  the  said  agreements, 
was  and  were,  as  from  the  close  of  business  on  the 
31st  of  December,  1898,  purchased  by  the  National 
Provincial  Bank  of  England  for  the  sum  of 
£225,000  under  and  upon  the  terms  of  the  agreements. 

By  clause  9  of  the  agreement  of  February,  1899, 
the  directors  and  the  general  manager  of  the  County 
of  Stafford  Bank,  on  behalf  of  thei^elves  and  also  on 
behalf  of  the  bank,  and  of  any  liquidator  who  inight 
be  thereafter  appointed,  covenanted  with  the  National 
Provindal  Bank  that  if  the  said  business  of  the  County 
of  Stafford  Bank  should  be  sold  and  transferred  to 
the  purchasing  bank  in  pursuance  of  the  aforesaid  or 
any  other  agreement,  they  would  not  at  any  time  or 
times  thereafter  hinder  or  interrupt  the  person  or 
persons  who  on  the  part  of  the  purchasing  buik  should 
conduct  the  said  banking  business  at  Wolverhampton 
in  the  management  and  carrying  on  of  the  same,  and 
would  not  at  any  time  or  times  before  the  1st  of 
January,  1910,  directly  or  indirectly,  either  by  them- 
lelves  or  himself,  or  witti  any  other  person  or  persons, 
without  tbe  permission  of  the  purohasinff  bank,  carry 
on  or  be  engased  in  carrying  on  the  business  of  a 
banker  in  Wolverhampton  or  within  seven  miles 
thereof,  nor  become  a  director  or  directors  of  any  joint 
stock  bank  carrying  on  busioess  at  Wolverhampton  or 
witiiin  seven  miles  thereof,  but  would  use  their  best 
endeavours  to  secure  the  business  of  the  County  of 
Stafford  Bank  to  the  purchasing  bank,  and  to 
promotd  the  interests  of  the  banking  business  carried 
on  by  them.  '  The  business  of  the  County  of  Stafford 
Bank  was  carried  on  as  usual,  but  for  the  benefit  and 
at  the  expenie  of  the  National  Provincial  Bank,  until 
the  close  of  the  business  at  4  p.m.  on  the  5th  of  March, 
1899,  when  the  premises  were  dosed.  On  the  follow- 
ing morning — ^viz.,  the  6th  of  March — the  same 
premises  were  opened  as  their  Wolverhampton  branch 
by  the  National  Provincial  Bank,  who  had  never 
previously  had  any  branch  or  carried  on  any  business 
at  Wolverhampton.  The  manager  and  the  whole  of 
the  former  staff  were  taken  over  by,  and  have, 
subject  to  necessary  and  ordinary  changes,  shioe 
continued  to  remain  there  in  the  employ  of  the 
National  Provincial  Bank  of  Englana  (Limited). 
Business  has  since  been  carried  on  by  that  bank 
at  the  same  premises ;  none  of  the  books  of  the 
County  of  Stafford  Bank  (Limited)  were  taken  over  or 
continued  in  use  by  the  National  Provincial  Bank, 
except  that  the  ledgers,  being  found  to  be  in  the  same 
form  as  those  used  bv  the  oank,  were  continued  in 
use  by  them  to  the  end  of  the  current  year.  In  such 
of  the  pass-books  as  were  continued  in  use  a  notice 
was  inierted  by  means  of  a  rubber  stamp  to  the  effect 
that  as  from  t^e  1st  of  January,  1899,  the  accoimt 
was  with  the  National  Provincial  Bank  of  England 
(Limited),  but  all  new  cheque-books  and  pass-books 
were  issued  in  the  name  of  the  National  Provincial 
Bank  of  England  (Limited).  From  the  Slst  of 
December,  1898,  the  profits,  if  any,  earned  at  and  by 
the  National  Provincial  Bank's  Wolverhampton 
branch  merged  in  and  formed  part  of  the  general 
profits  of   National   Provincial   Bank   of  ffiigland 
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(Idmited)  without  any  distinotion  as  to  source  or 
origin  of  profit,  and  there  are  no  means  for  asoertain- 
ing  whether  there  were  any  profits  or  the  proportion 
of  increase  or  decrease,  if  any,  in  the  profits  of  the 
bank  which  has  arisen  from  the  business,  &o.,  so 
purchased  as  aforesaid.  The  ultimate  profits  divisible 
among  the  shareholders  of  the  National  Provincial 
Bank  of  Eoffland  (Limited)  are  the  result  of  the 
trading  of  the  company  as  a  whole,  including  the 
head  (»fioe  and  all  the  branches,  irrespective  of  the 

gzofit  and  loss  arising  from  he  business  done  at  the 
ead  office  or  any  particular  branch.  At  and  from 
the  head  office  of  the  bank  the  general  affairs  of  the 
company  are  transacted,  and  we  working  of  the 
branches  is  regulated  and  supervised  by  the  board  of 
directors  and  general  manager  throtu;h  various 
departments.  All  profits  are  received  and  dealt  with 
by  the  head  office.  There  are  many  classes  of  expendi- 
ture which  are  not  and  cannot  be  definitely  allocated 
in  any  way,  such  as  general  management  and  depart- 
mental and  establi£ment  expenses  which  cannot  be 
definitely  attributed  to  any  particular  branch. 

The  general  assessments  of  the  National  Provincial 
Bank  for  the  years  ended  the  5th  of  April,  1901,  and 
the  5th  of  April,  1902,  indude  some  portion  of  the 
profits  made  by  the  Wolverhampton  branch  of  the 
bank,  if  any  were  made — viz.,  the  assessment  for  the 
year  ended  the  5th  of  April,  1901,  the  profits  on 
average  for  the  preceding  year  1899,  and  the  assets- 
ment  for  tiie  year  ended  the  5th  of  April,  1902,  the 
profits  on  average  for  the  preceding  years  1899  and 
1900;  but  as  ttie  accounts  were  merged  in  the 
general  accounts  of  the  bank  it  is  impossible  to 
differentiate  between  the  profits  made  by  the  Wolver- 
hampton branch  of  the  bank  and  the  general  profits 
of  such  bank  from  the  time  the  County  of  Stafford 
Bank  was  taken  over.  There  are  no  means  or  accounts 
which  would  enable  the  bank  to  make  a  return  under 
toe  Income  Tax  Aets  of  the  profits  of  the  said 
Wolverhampton  branch  (if  any),  or  apply  for  the 
benefit  of  section  133  of  5  &  6  Vict.  o.  35,  in  respect 
of  such  profits  if  less  than  the  estimate. 

Profits  were  made  by  the  County  of  Stafford  Bank 
(Limited)  from  the  business  at  Wolverhampton  for 
each  of  the  three  years  ended  the  3l8t  of  December, 

1896,  1897,  and  1898  respectively,  v^hen  the  accounts 
were  made  up  as  follows:  1896,  £4,801;  1897, 
£4,750;  1898.  £4.904;  and  the  present  assessments 
of  £4,818,  £3.218,  and  £1,634  respectively  for  the 
years  ended  the  5th  of  April,  1900,  the  5th  of  April, 

1901,  and  the  5th  of  April,  1902,  appealed  against, 
are  assumed  profits  made  by  the  National  Pro- 
vincial Bank,  based  on  au  estimate  for  the 
first  year  on  the  average  of  the  profits  of 
the  County  of  Stafford  Buik  of  the  three  pre- 
ceding vears— viz.,  1896,  1897,  and  1898— after  the 
usual  aUowances  for  dividends,  rents,  &c.,  on  which 
income  tax  had  been  paid  by  way  of  deduction,  bued 
for  the  second  of  the  said  years  on  one-tiiird  of  the 
profits  of  the  years  1897  and  1898,  and  based  for  the 
third  of  the  said  years  on  one-third  of  the  profits  of 
the  year  1898.  An  assessment  was  made  on  the 
C junty  of  Stafford  Bank  (Limited)  for  the  year  ended 
the  5th  of  April,  1899,  based  on  the  average  profits  of 
the  three  preceding  years  ended  the  31st  of  December, 

1897,  and  the  duty  was  paid  by  the  said  company. 
There  was  no  assessment  for  any  one  of  the  years 
ended  the  5th  of  April,  1900,  the  5th  of  April,  1901, 
or  the  5th  of  April,  1902,  on  the  County  of  Stafford 
BaLk  (Limited).  Assessments  on  their  own  returns 
had  also  been  made  for  the  year  ended  the  5th  of 
of  April,  1900,  the  5th  of  April,  1901.  the  5th  of  April, 

1902,  r-  sppctively,  on  the  National  Provincial  Bans:  at 
its  head  office  in  London,  on  amounts  based  on  the 
average  of  the  profits  of  its  whole  business  for  the 


three  years  ended  respectively  on  the  31st  of  December, 
1898,  on  the  31st  of  December,  1899,  and  on  the  3lst 
of  December,  1900,  as  thown  by  the  published  accounts 
and  balance-sheets  for  each  period  of  three  years 
respectively,  and  the  duty  on  such  assessments  was 
duly  paid  by  the  bank. 

The  National  Provincial  Bank  of  England  (licnited) 
duly  appealed  against  such  assessments  to  the  Com- 
misfioners  of  Income  Tax  for  the  City  of  London.  On 
the  hearing  of  such  appeals  the  surveyor  of  taxes 
contended  that  the  National  Provincial  Bsnk  were 
liable  to  the  additional  assessments  in  order  to  cover 
such  estimated  profits,  and  further  contended  that 
there  was  a  succession  on  the  part  of  the  bank  to  the 
business  of  the  County  of  Stafford  Bank  (Limiteo) 
according  to  the  terms  of  the  fourth  rule  of  the  first 
and  second  cases.  Schedule  D,  of  section  100  of  5  &  6 
Yict  0.  35,  and  that  consequently  the  bank  should  be 
assessed  to  indude  the  estimated  profits  of  the 
business  purchased  from  the  County  of  Stafford 
Bank  (limited),  estimated  upon  the  average  of  the 
profits  of  tbe  said  periods  of  three  years  respectively 
of  the  said  County  of  Stafford  Bank  (Limited). 
The  National  Provincial  Bank  contended  that  the 
profits,  if  any,  of  the  business  carried  on  at  Wolver- 
hampton during  the  period  covered  by  such  additional 
assestments  could  not  be  made  or  included  in  the  basis 
of  any  assessment  against  the  bank  for  that  period, 
which  was  h?  the  Act  limited  to  the  vears  1896,  1897, 
and  1898,  during  none  of  which  did  the  National 
Provincial  Bank  carry  on  any  business  at  Wolver- 
hampton ;  that  sudi  profits,  if  anv,  were  merged  in 
the  general  profits  of  the  bank  and  were  liable  to  be 
estioguished  or  diminished  by  reason  of  losses  else- 
where or  general  expenses ;  and  in  any  event  would, 
in  due  oourse,  form  part  of  the  basis  of  assessment. 
Further,  that  if  tiie  additional  assessment  was  to  be 
allowed  the  bank  would  be  doubly  assessed  on  such 

gortion  of  thdr  profits,  if  any,  as  arose  from  the 
nsiness  purchased  from  the  County  of  Stafford  Bank. 
Farther,  in  reply  to  the  contention  of  the  surveyor, 
they  contended  that  the  acquirement  by  purchase  of 
the  business  of  the  Coonty  of  Stafford  Bank  was  not  a 
succession  or  such  a  succession  as  was  contemplated 
by  the  Income  Tax  Acts. 

The  oommissioners  were  of  opinion  that  there  was 
no  succession  within  the  meaning  of  the  said  fourth 
rule,  also  that  the  said  business  when  purchased  was 
not  suffideutly,  generally  or  scMrately,  identified 
after  merger  in  tbe  National  Provincial  Bank's 
business  to  render  the  profits,  if  any,  properly  subject 
to  separate  assessment,  and  that  the  bank  were  or 
would  be  charged  with  a  fair  proportion  of  the  profits 
and  were  not  liable  to  be  additionally  assessed  over 
and  above  the  ordinary  assessments  on  the  profits  of 
the  National  Provincial  Bank,  and  they  discharged 
the  assessments  accordingly. 

Bidley,  J.,  affirmei  the  decision  of  the  commis- 
sioners. 

The  surveyor  of  taxes  appealed  to  the  Court  of 
Appeal. 

Sir  Boberi  Finlayy  A,G.,  Sir  Edward  Carwn,  8,0., 
and  8.  A.  T.  RowlaU,  for  the  Crown. 

DanchverU,  K.C.,  and  Sir  John  Paget,  ^.(7.,  for  the 
National  Provincial  Bank. 

Collins,  M.B. — ^This  is  an  appeal  from  the  judg^ 
ment  of  Bi<ilev,  J.,  upon  a  question  under  the  Income 
Tax  Acts,  and  the  facts  are  shortly  these :  la  1899 
the  National  Provincial  Bank  of  En^and  acquired  by 
purchase  the  business  of  the  County  of  Stafford  Bank 
as  from  the  beginning  of  the  1st  of  January,  1899, 
a^d  the  question  we  have  to  determine  is  wh^er,  for 
the  purpose  of  assessment  to  income  tax,  there  has 
been  a  suooeesion  within  section  100,  Schedule  D,  r« 
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4,  applicable  to  the  first  and  seoond  oases,  of  the  Income 
Tax  Act,  1842.    The  fint  case  deals  with  *'  duties  to 
be  charged  in  respect  of  any   trade,  manufaotore, 
adrentare,  or  concern  in  the  natnre  of  trade,  not  con- 
tained in  any  other  schedule  of  this  Act"    Bole  1, 
applicable  to  that  case,  provides  that  **  the  duties  to 
be  charged  in  respect  thereof  shall  be  computed  on  a 
sum  not  less  than  the  full  amount  of  the  balance  of  the 
profits  or  gains  of  such  trade,  manufacture,  adventure, 
or  conoem  upon  a  fair  and  juit  average  of  three  years 
ending  on"  the  6th  of  April  precedinff  the  year  of 
asiessment.    By  rule  4,  applicable  to  both  the  first 
and  second  cases,  '*if  amongst  any  persons  in  any 
trade,  manufacture,  adventure,  or  concern,  or  in  any 
profession,  in  partnership  together,  any  change  shaU 
take  place  in  any  such  partnership,  either  by  death,  or 
dissolution  of  partnership  as  to  all  or  any  of  the  part- 
ners,  or  hj  admitting  aoy  other  partner  therein, 
before  the  time  of  m wng  the  assessment,  or  within 
the  period  for  which  the  assessment  ought  to  be  made 
under  this  Act  *'— now  comes  the  part  of  the  rule  that 
is  material  to  the  present  case — "  or  if  any  person 
shall  have    succeeded   to   any  trade,    manufacture, 
adventure,  or  concern,  or  any  profession,  within  such 
respective  periods  as  aforesaid,  the  duty  payable  in 
respect  of  such  partnership,  or  any  of  suoh  partners, 
or  any  person  succeeding  to  such  profession,  trade, 
manufacture,    adventure,  or  conoem  shidl  be  com- 
puted and  ascertained  according  to  the  profits  and 
gains  of  such  business  derived  during  the  respective 
periods  herein  mentioned,  notwithstanding  su<^  change 
therein  or  succession  to  such  business  as  aforesaid, 
unless  such  partners  shall  prove  to  the  satisfaction  of 
the  respective  commissioners  that  the  profits  and  gains 
of  such  business  have  fallen  short  or  will  fall  short 
from  some  spedfio  cause,  to  be  idleged  by  them, 
since  such  change  or  succession  took  place,  or  by 
reason  thereof."    That  means  that  in  the  case  of  a 
succession  the  ordinary  rule  as  to  three  years'  average 
prescribed  by  rule  1  of  the  first  case  is  to  be  applieid. 
That  raises  the  important  question  upon  the  facts 
here,  because  if  there  is  a  succession  the  profits  of  the 
old  Gounty  of  Stafford  Bank  would  have  to  be  assessed 
in  the  manner  described  in  rule  1  on  the  average  of 
the  three  preceding  years.    Upon  the  other  hand,  if 
there  has  been  no  succession,  the  National  Provincial 
Bank  have  the  right  to  treat  the  acquisition  of  the 
old  Gounty  of  Stafford  Bank  as  the  opening  by  them 
of  a  new  branch  at  Wolverhampton,  and  to  treat  it 
as  part  of  the  National  Provincial  Bank;  and  as  no 
profits  were  made  by  the  National  Provincial  Bank  at 
the  bank  at  Wolverhampton  in  the  three  preceding 
years,  no  suoh  profits  could  come  into  the  calculation, 
and  the  amount  to  be  assessed  would  be  smaller  than 
if  the  average  of  the  profits  of  the  County  of  Stafford 
Bank  for  the  three  preceding  years  were  brought  into 
account.    The  question  is  whether  there  has  been  a 
succession.    If  there  has,  the  judgment  of  the  learned 
judge  is  wronff.    If,  however,  there  has  not  been  a 
Buocession,  it  does  not  follow  that  some  other  rule 
does  not  apply.    The  learned  judge  has  held  that 
there  has  been  no  succession,  and  that  the  profit  of 
the  Gounty  of  Stafford  Bank  in  the  three  previous 
years  do  not  come  into  the  calculation.    It  seems  to 
me  that  the  language  of  rule  4  which  I  have  read  is 
plain.    If  the  National  Provincial  Bank  had  not  been 
in  existence  prior  to  the  acquisition  of  the  Gounty  of 
Stafford  Bank,  but  was  a  new  company  formed  ta 
take   over  the  Gounty  of  Stafford  Bank,  the  case 
would     have     come     direoUy     within     rule     4. 
A     new    company     formed    for     the     first    time 
and  acquiring  the  Gounty  of  Stafford  Bank  would 
dearly  succeed  to  the  concern  which  it  had  acquired. 
What  difference  can  it  possibly  make  that  the  com- 
pany was  then  already  in  existence  and  carrying  on 


business  f  The  company  has  none  the  less  succeeded 
to  the  business  because  it  already  has  another 
business.  A  person  might  buy  an  existent  business 
for  tbe  purpose  of  annihilating  it  became  he  desired 
to  get  rid  of  the  competition  and  ts  carry  on  his  own 
business  more  successfully.  Nothing  of  that  kiod 
took  place  here.  The  business  of  the  Gounty  of 
Stafford  Bank  is  carried  on  by  the  National  Pro- 
vincial Bank  pretty  much  as  before,  except  that  the 
profits  are  merged  in  the  profits  of  the  National  Pro- 
vincial Bank.  The  commissioners  have  found  that 
there  was  no  succession  within  the  meaning  of  rule  4. 
That  is  not  a  finding  of  fact,  but  a  statemeut  of  a 
proposition  of  law  that  in  such  a  c  Me  as  the  present 
there  is  no  successiou  within  the  meaning  of  the  rule. 
It  is  not  like  the  case  of  an  old  bank  opening  a  new 
branch  in  Wolverhampton.  Here  we  have  the 
acquisition  of  an  existing  business  which  has  become 
part  of  the  business  of  the  National  Provincial  Bank. 
Mr.  Danckwerts  contended  that  tiie  question  of  suc- 
cession or  no  succession  was  a  question  of  fact,  and 
that  the  commissioners  had  found  the  fact,  and  for 
tbat  he  relied  upon  the  case  in  Scotland  of  Ferguson  v. 
Aikin,  4  Tax.  Gas.  36.  In  some  ca^9,  no  doubt,  it  may 
be  a  question  of  fact.  In  the  present  case,  if  it  is  a 
question  of  fact  for  the  commissioners  tbey  have  not 
decided  it.  They  have  given  us  the  benefit  of  a 
problem  of  law,  and  have  asked  us  whether  their 
decision  is  right.  I  think  tliat  their  decision  is  wrong. 
I  need  not  go  into  other  cases  where,  the  commis- 
sioners having  found  that  there  was  no  succession  ia 
fact,  the  court  refused  to  go  behind  the  finding.  In 
PrescoU,  Dimsdale,  &  Co.  v.  Batik  of  England^  [1894] 
1  Q.  B.  351,  whidi  was  relied  upon  by  the  respon- 
dents, the  only  question  was  whether  oettain  banks 
which  were  ama^amated  continued  respectively  to 
carry  on  their  business,  and  it  was  held  that  they 
did  not.  That  case  is  no  authority  inconsistent  in 
any  way  with  our  decision  in  the  present  case.  The 
appeal  must  therefore  be  allowed. 

Mathbw,  L.  J. — I  am  of  the^  same  opinion.  It  is 
suggested  that  upon  our  decision  th4  National  Pro- 
vincial Bank  will  be  taxed  twice  over  in  respect  of 
these  sums.  I  cannot  accept  that  in  face  of  the  facts 
stated  in  the  case.  It  seems  to  me  that  there  is  a 
succession  within  rule  4  referred  to  by  the  Master  of 
the  Bolls.  The  goodwill  and  the  whole  concern  of 
the  Gounty  of  Stafford  Bank  were  acquired  by  the 
National  Provincial  Bank.  It  seems  to  me  to  be 
dear  that  the  case  comes  within  the  terms  of  this 
rule.  There  is  no  difficulty  in  ascertaining  the 
profits  of  the  Gounty  of  Scafford  Bank  for  tbe  last 
three  years.  The  commissioners  say  that  there  is  no 
succession  within  the  meaning  of  nue  4.  That  seems 
to  me  to  be  a  decision  upon  a  question  of  law,  and  I 
am  unable  to  agree  with  it. 

Gozbns-Hardy,  L.J.— I  agree.  When  one  looks 
at  the  agreement  of  February,  1899,  it  seems  clear 
that  the  National  Provincial  Bsoik  were  to  pay  a  large 
sum  of  money  for  the  whole  of  tbe  business  premises 
belonging  to,  and  the  business  carried  on  by,  the 
Gounty  of  Stafford  Bank  at  Wolverhampton,  and  by 
dause  9  of  the  agreement,  the  directors  and  general 
manager  covenanted  that  if  tbe  said  business  of  the 
Gjunty  of  Stafford  B^nk  should  be  sold  and  trans- 
ferred to  the  purchaiing  bank  they  would  not  hinder 
or  interrupt  the  purchasing  bank  in  the  management 
and  carrying  on  of  tbe  same,  and  would  not  carry  on 
a  banking  business  within  a  certain  distance  of 
Wolverhampton  for  ten  years,  but  would  use  their 
best  endeavours  to  secure  the  business  of  the  Gountv 
of  Stafford  Bank  to  the  purchasing  bank.  That  is 
what  has  been  done.  The  National  Provmdal  Bank 
have  conducted   the  same  business  with  the  same 


410 


tflfi  WfifiKtiY  Rfit^OtttER.         [iL,riiao.ifloi.]        VoL  tit 


High  Ooitbt. 


Plb-ws  v.  Sakubl. 


HiOHOoirsx, 


staff  of  clerkg.  It  is,  to  my  mind,  impoiiiHle  to  lay 
that  there  has  not  been  a  snooession  within  the 
meaning  of  the  fourth  mle  of  cases  1  and  2  in 
Schedule  D,  section  100,  of  the  Income  Tax  Act, 
1842,  nolets  we  can  say  that  that  rale  does  not  apply 
where  the  successor  carries  on  another  similar  business 
as  weU,  or  only  applies  where  the  business  which  is 
acquired  is  kept  separate  and  distinct  from  the  rest 
of  the  buhiness.  I  see  no  reason  for  so  holding.  1^ 
my  opioion  the  National  Proyincial  Bank  are  the 
successors  to  the  business  of  the  County  of  Stafford 
Bftuk  within  the  meaniog  of  rule  4. 
Appeal  allowed. 

Solicitors    for    the    Crown,    Solicitor    of  Inland 
Revenue, 

Solicitors  for  the  bank,  Wilde,  Moore,  &  Wigeton. 
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Plews  v.  Sahubl.  (a.) 

Vendor  and purehaeer^Vendor  receiving  renU  while  in 
posiesaion  after  time  for  compleiion^Arreara  of  rent 
— Trusteeship. 

A  vendor  remaining  in  possession  after  the  day  fixed 
for  completion  of  the  sale  by  no  default  of  the  purchaser, 
and  receiving  the  rents  of  the  property  after  electing  to 
t'ike  intereit  in  lieu  of  rents,  is  not  at  liberty  ai  against 
the  purchaser  to  allocate  any  part  of  such  rents  to  arrears 
of  rent  due  to  himself  from  tenants  either  at  the  date  of 
the  contract  or  subsequently  before  the  day  fixed  for  com- 
pletion. 

Thii  wasin  form  an  action  for  specific  performance, 
but  the  only  question  calling  for  a  report  was  whether 
the  vendors,  who  had  remained  in  possession  of  the 
property  after  the  day  fixed  for  completion  and 
received  the  rents,  were  uoder  the  circumstances  men- 
tioned below  entitled  to  deduct  aoy  part  of  such  rents 
before  handing  them  to  the  purchaser. 

The  case  came  on  for  hearing  on  admitted  facts 
which  so  far  as  material  were  as  follows :  By  an 
agreement  dated  the  24th  of  February,  1902,  the 
plaintiff!  agreed  to  sell  and  the  defendant  to  purchase 
certain  leasehold  houses  in  Cardiff,  indudmg  Nos. 
172  and  174,  Bute-street,  subject  to  certain  conditions 
of  sale  modified  so  as  to  apply  to  private  contract. 
The  nremises  Nos.  172  and  174,  Bute-street  were 
stated  to  be  then  let  to  weekly  tenants  at  £1  2s.  6d. 
and  £1  7i.  6d.  weekly  respectively,  the  landlord 
paying  all  outgoings. 

The  day  fixed  for  completion  was  the  18th  of 
March,  1902,  and  the  conditions  provided  that  if  the 
purchaier  then  failed  to  complete  he  should  pay 
interest  on  the  unpaid  purchase-money  at  6  per  cent, 
till  payment,  or  the  vendors  might  at  their  option 
take  the  rents  during  the  like  perio*). 

0?nng  to  a  question  being  raised  by  the  defendant 
shortly  after  the  date  of  the  agreement  a  vendor  and 

Sorchaser  summons  was  taken  out,  upon  which  the 
efendanf  s  contention  was  not  sustained,  but  it  was 
sot  suggested  that  the  point  was  not  properly 
raisable. 

Pending  the  hearing  of  the  summons  completion 
of  the  purchaie  stood  over  and  the  plaintiffs  accord- 
ingly remained  in  possession,  having  elected  to  receive 

(a.)  Bepoited   by  Alan   C.   Nisbitt,   Esq., 
Barrister-at-Law. 


interest  and  not  rents,  and  their  title  having  been 
accepted. 

At  the  date  of  the  agreement  sums  amounting  to 
£31  Is.,  which  by  the  18th  of  March,  1902,  liad 
increased  to  £34,  were  owinff  by  tenants  for  arrears 
of  rent.  The  defendant  made  no  inquiries  as  to  this 
and  did  not  in  fact  learn  it  until  long  afterirards. 

Just  before  oompletiom  in  Maioh»  1903,  the  plaintifls 
rendered  an  account  of  the  rents  they  had  received, 
drawn  upon  the  footing  that  thev  were  entitled  to 
retain  the  £34  for  themselves  m  respect  of  tha 
arrears  due  as  aforesaid. 

This  claim  being  resisted,  the  plaintiffs  brooght 
this  action,  and  shortly  afterwards  they  informed  tiie 
defendant  for  the  first  time  that  £2  9s.,  part  of  the 
£34,  grew  due  between  the  date  of  the  agreement  and 
the  18th  of  March,  1902. 

The  question  raised  for  decision  was  whether  the 
plaiotiff^  could  retsJn  out  of  the  rents  reoeived  by 
them  the  sum  of  £34,  or  alternatively  that  sum  leas 
the  sum  of  £2  19i. 

McSwinney,  for  the  plaintiffs.— The  vendor  haiing 
taken  care  of  the  property  is  entitled  to  approbate 
these  rents  to  the  arrears ;  this  is  dear  as  between 
himself  and  the  tenants ;  It  is  also  right  as  between 
himself  and  the  purchaser.  This  is  not  a  matter 
affecting  what  ma^  be  called  the  corpus  of  tiia 
property  to  which  his  fiduciary  character  is  limited. 
There  is  no  breach  of  duty  to  a  purchaser  who  does 
not  prove  wilful  default.  The  vendor  may  be  a  quoii^ 
trustee  for  the  purchaser,  but  if  so,  he  has  taken  all 
proper  care  witoin  the  rule  mentioned  in  Fry  on 
Specific  Performance  (4th  ed.),  p.  590,  s.  1394,  and 
by  not  distraining  for  rents  he  has  saved  the  pur- 
chaser from  entering  on  a  vacant  property ;  at  any 
rate  if  there  was  an  "appropriation"  of  rents 
amounting  to  wilful  default,  that  could  only  i^ply  to 
the  £2  19i.  which  grew  due  between  the  date  of  the 
contract  and  the  day  fixed  for  completion. 

He  cited  Lysaghi  v.  Edwards,  24  W.  B.  778,  2 
Cb.  D.  499;  Foster  v.  Deacon,  3  Madd.  394;  and 
Sherwin  v.  Shakespear,  6  De  O.  M.  &  O.  517. 

P.  0.  Lawrence,  K.O.  (with  him  AshUm  Cross),  for 
the  purchaser.— If  the  vendor  elects,  as  he  did  elect, 
to  take  interest  in  lieu  of  rents  and  profits,  he  thence- 
forward becomes  a  trustee  for  the  purchaser  of  every 
item  of  income  from  the  property.  Up  to  the  day 
fixed  for  completion  Uie  vendor  of  course  takes  every- 
thiog,  and  he  can  manipulate  the  incomings  as  he 
pleases.  If  he  had  elected  to  take  the  rents  and 
profits  after  that  date  in  lieu  of  interest,  he  could 
have  continued  the  manipulation  and  have  allocated 
any  receipts  to  any  portion  of  rent  which  might  be  in 
arrear,  but  having  elected  for  interest  his  position  Is 
changed,  and  henceforward  he  is  a  trustee  not  merely 
of  the  corpus  of  the  property  so  as  to  keep  that  intact, 
but  also  of  the  rents  and  profits. 

He  cited  Phillips  v.  SUvester,  21  W.  B.  179,  8  Ch. 
173;  Boyal  Bristol  Permanent  Building  Society  v. 
Bomash,  35  Ch.  D.  390,  35  W.  R  Dig.  69. 

Kbekwioh,  J.— The  statement  of  facts  in  this  case 
raises  a  nice  point  which  is  not  covered  by  authori^. 
Several  modem  cases  lay  down  rules  as  to  the  relation 
of  vendor  and  purchaser  as  to  land  agreed  to  be  sold. 
Perhaps  Lysaghi  v.  Edwards  is  one  of  the  most 
iostructive:  there  the  question  was  whether  land 
included  in  a  contract  for  sale  passed  under  a  devise 
by  the  vendor  of  tnut  estates,  and  it  was  held  that 
it  did  so  pass,  as  the  vendor  was  a  trustee  for  the 
purchaser;  the  relation  was  further  Ulnstrated  by 
Phillips  V.  Silvester,  showing  that  a  vendor  may  be 
made  liable  for  neglect  to  ti&e  care  of  the  property; 
and  there  are  other  cases  showing  that  he  may  be 
^chitfged  with  wilfnl  default.     But  all  those 
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dealt  with  the  oontraot  of  sale  and  the  relations 
aritiiig  therefrom,  and  in  them  OTerything  was  laid 
down  Bublect  to  the  oontraot  being  performed ;  of 
oonrse  if  the  oontraot  were  not  performed  the  relation- 
ship wonld  be  dissolved,  and  nothing  conld  then  be  said 
sgainst  the  vendor  on  the  soore  of  negleot,  misfeasanoe, 
or  otherwise,  for  he  would  be  and  remain  owner  of  the 
estate ;  that  shows  how  peonliar  is  the  position  of  a 
▼ecdor  in  sooh  a  case ;  he  is  no  doubt  a  trustee,  but 
only  so  in  a  modified  seose. 

&e  present  osse,  however,  raisei  a  new  question, 
and  I  have  to  deal  with  relations  arising  from  and 
the  position  subsisting  after  the  expiration  of  the 
time  or  the  day  **  fixed  for  completion,"  after  whidi 
day  the  purchaser  was  to  be  entitled  to  the  rents  and 
profits.    Of  course  any  other  day  might  havd  been 
chosen  to  Lmit  or  mark  the  time  from  which  the 
purchaser  was  to  take  the  rents  and  profits ;  but  here, 
as  in  very  m«ny  cases,  the  day  taken  was  the  d«y 
fixed  for  completion— viz.,  the  18th  of  March,  1902. 
Completion  did  not  take  place  on  that  day  and  the 
vendior  remained  in  possession— not  th«t  there  was 
any  default  in  him  or  the  purchaser,  for  the  point 
tbe  purdiaser  raised  was  a  proper  one  to  take.    The 
vendor  also  elected  to  take  interest  in  lieu  of  rents 
and  profits,  as  he  was  entitled  to  do,  but  continuing  in 
possession,  he  continued  to  receive  the  rents  and 
profits.    The  property  was  let  to  weekly  tenants,  and 
after  the  18th  of  March,  1902,  the  vendor  received 
rents  which  he  now  wishes  to  appropriate  or  allocate 
to  arrears  of  rent  due  in  respect  of  weeks  prior  to  the 
contract  of  sale,  and  as  a  result  to  put  into  his  own 
pocket  the  rents  so  received  as  being  moneys  belong- 
ing to  himself.    If  there  were  nothing  else  in  it,  it 
would  seem  that  the  vendor  oould  properly  say,  as 
against    the    tenants,    "I   can    appropriate   these 
moneys  to  answer  any  rents  due  to  me.    I  choose 
the  period  prior  to  the  18th  of  March."    But  then 
hifl  re'ation  to  the  purchaser  comes  in,  and  the  ques- 
tion arises  whether  he  can  do  that  as  against  the  pur- 
chaser ;  it  is  clear  he  still  owed  a  du^  to  the  pur- 
chaser— yiz,,  the  duty  of  getting  in  the  rents  and 
holding  them  for  the  purchaser,  although  he  also  had 
an  interest  in  the  rents  as  vendor  in  case  the  pur- 
chaser failed  to  complete ;  his  duty  lay  one  way  and 
his  interest  another ;  there  was  a  conflict.    But  when 
there  is  a  conflict  of  duty  and  interest  arising  out  of 
a  fiduciary  position,  du^  mu«t  prevail,  and  if  it  has 
not  in  imot  prevailed  the  court  must  indst  upon  it. 

The  vendor  cannot  set  up  his  interest  as  against  his 
duty,  and  although  he  may  have  received  these  rents 
in  respect  of  the  earlier  period,  I  feel  bjund  to  hold 
that,  as  against  the  purchaser,  he  must  bring  them 
into  account.    The  vendor  must  pay  the  costs. 

Solicitors,  Bower,  CaUon,  &  Bower,  for  Siephem, 
David,  &  Co,,  Oardi^;  Windyhank,  Samudl,  A  Law" 
rence,  for  Lmvi$,  Morgan,  A  dox,  Cardiff. 


Aug.  6,  1903. 


Chan.  Div.    ) 
Kekewich,  J. } 

In  re  Ootgbavb. 

MyNOBS  v.  CorGBAYE.  (a.) 

WiU  —  Forfeiture—'** Alienate  or  incumber**— Bank^ 
ruptcy — Petition  by  debtor — Bankruptcy  Act,  1883 
(46<fc47  Fid.  c.  52). 

Property  woe  given  under  a  will  to  life  tenants  with  a 
gift  over  in  the  event  of  any  of  them  *' alienating  or 
incumbering,  or  agreeing  to  alienate  or  incumber,**  their 

(a.)  Reported  by  C.  W.  Mbad,  Esq.,  Barrister- 
at-Law. 


aJiarea  or  interests.  One  of  the  life  tenants  presented  a 
petition  in  bankruptcy,  which  was  followed  by  adjudica^ 
tion  on  his  own  application. 

Held,  that  this  constituted  an  alienation,  ani  that  the 
gift  over  took  effect. 

In  re  Amherat,  20  W.  E.  290,  13  Eq,  464,  followed. 

Adjourned  summons. 

By  his  will,  dated  the  17th  of  July,  1866,  Edward 
Stone  Cotgrave  directed  his  trustees  to  set  apart  a 
sum  of  £16,000  to  hold  upon  trust  for  his  grandson, 
Richard  de  Malpas  Cotgrave  Farmar,  for  his  life, 
aud  after  his  decease  upon  trust  as  to  the  principal 
for  his  children,  and  after  bequests  to  other  grand- 
children of  his  own,  the  testator  declared  that  in  the 
event  of  any  of  his  grandchildren  on  coming  of  age  or  at 
any  subsequent  time  "  alienating  or  inoumbenng  or 
agreeing  to  alienato  or  incumb^ "  their  shares  or 
interests  in  either  capital  or  income  of  the  trutt  funds 
to  which  they  became  entitled,  such  grandchild 
should  from  thenceforth  for  themselves  or  their  issue 
absolutely  forfeit  all  benefit  to  which  he  or  Uiey 
would  otherwise  be  entitled,  and  that  the  money  should 
go  to  the  eldest  son  of  the  testator's  brother. 

The  testator  died  in  1868,  and  his  will  was  duly 
proved  by  his  executors. 

Richard  de  Malpas  Cotgrave  Farmar,  pursuant  to 
a  direction  in  the  will,  assumed  the  name  of  Richard 
de  Malpas  Cotgrave  only. 

In  1877  R.  de  M.  Cotgrave  married  Amelia  Farmar 
Cotgrave,  and  by  her  had  eight  children,  of  whom 
seven  were  living  and  were  infints. 

By  an  order  of  the  court,  dated  the  8th  of  April, 
1902,  made  in  an  action  of  In  re  Cotgrave,  C<^grave  v. 
Whitehead,  the  forfeiture  clause  relating  to  alienation  . 
in  the  will  was  declared  fo  include  the  interest  in 
remainder  of  the  child  or  children  of  the  testator's 
grandchildren. 

By  an  indenture  dated  the  16th  of  March,  1903, 
Thomas  Manson  Cotgrave  absolutely  assigned  to 
A.  Cotgrave,  the  wife  of  R.  de  M.  Cotgrave,  his 
contingent  interest  in  this  sum  of  £15,000. 

On  the  16th  of  March,  1903,  R.  de  M.  Cotgrave 
filed  his  own  petition  in  bankruptoy,  and  a  receiving 
order  was  made  against  him  on  that  day,  and  on  his 
applioatton  he  was  adiudged  bankrupt  and  the  court 
subsequently  ordered  his  estate  to  be  administered  in 
a  summary  manner. 

This  was  a  summons  taken  out  by  the  trustees  of 
the  testotor*s  will  to  determine  whether  the  defendant 
R.  de  M.  Cotgrave  had  forfeited  his  interest  in-  this 
sum  of  £15,000  by  his  bankruptoy. 

A.  Adams,  for  the  trustees. 

Btewart  Smith,  K.O,,  and  Booth,  for  parties  claim- 
ing under  the  gift  o?er. — ^The  presentation  of  his  own 
petition  by  tbe  beneficiary  amounte  t9  alienation: 
Theobald  on  Wills  (5th  ed),  p.  552.  In  re  Amherst*s 
Trusts,  20  W.  R.  290,  13  Bq.  464.  Ex  parte 
Dawes,  In  re  Moon,  34  W.  R.  752,  17  Q.  B.  D.  275, 
is  distinguishable,  as  there  the  clause  ran  '<  do  or  suffer 
anything  wherebv  the  income,  tf  piyable  to  him 
abeolutdy,  would  become  vested  in  any  other 
person,"  and  no  adjudication  was  made  in  that  caife, 
but  a  composition  was  entered  into,  but  here  an 
adjudication  has  taken  place. 

Tyrrell,  for  the  children  of  the  bankrupt. 

Boscoe,  for  other  parties  interested. 

J.  G.  Wood,  for  the  official  receiver.— There  has  been 
no  forfeiture.  The  clause  relating  to  forfeiture  must  be 
stricflv  construed.  Here  the  words  are  *'  alien%te  or 
incumber,"  not  "part  with,"  as  in  /n  re  Amhersfs 
Trusts.  The  alienation  in  bankruptcy  is  by  operation 
of  law,  and  is  not  the  act  of  the  bankrupt,  as  bank* 
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mptoy  IB  not  the  necessary  result  of  a  petition  : 
Graham  y.  Lee,  23  Beay.  388,  and  Croft  y.  LunUey,  6 
H.  L.  C.  672,  743. 

Kbkewich,  J. — I  do  not  think  it  is  neoeisary  to  go 
into  the  case  of  Oro/tY.  LumUy,  for  we  haye  the  distinct 
aathority  of  Baoon,  V.O.,  in  In  re  Amherefe  Trusts  that 
nnder  the  provisions  of  tiie  Bankmptoy  Act,  1869,  the 
presentation  of  his  own  petition  by  a  debtor  was 
snffident  to  work  a  forfeiture.    Tme,  the  words  of 
the  forfeiture  clause  were  not  exactly  tiie  same  in  that 
case  as  in  this.    They  were  <*  assign  oyer,  assure, 
mortgage,  or  in  any  manner   incumber,  or  by  any 
instrument  in  writing,  parol  agreement,  or  otherwise 
howsoever,  part  from  "  the  income ;  here  what  is  con- 
templated  IS  <'  alienate   or   iocumber   or   aspree  to 
alienate  or  incumber  " ;  hermit  is  alienation,  there  it  was 
assigning  oyer ;  but  there  is  no  real  distinction  between 
the  two  cases,  and  Bacon,  V.O.,  a  judge  of  great 
experience,  as  chief  judsre  in  bsnkruptoy,  ia  his  judg- 
ment in /nre^mAer«t'«  Trusts,  says:  *< The  presentation 
of  the  petition  is  undoubetdly  an  act  of  bankruptcy, 
although  it  is  uncertain  when  the  petition  is  presented 
whether  bankruptcy  will  ensue  or  not    Presentation 
of  the  petition  may  be  fc^owed  by  a  liquidation  by 
arrangement,  and,  if  it  be  so  followed,  then,  upon  the 
appointment  of  a  trustee,  the  whole  of  the  debtor's 
estote  vests  in  the  trustee ;  and  the  title  of  the  trustee 
to  the  debtor's  property  relates  back  if  and  when 
necessary  to  the  date  of  the  presentation  of  the  peti- 
tion."   So  that  under  that  Act  in  either  event,  whether 
bankruptcy  ensues  or  liquidation  by  arraogement, 
there  would  be  a  vesting  of  the  bankrupt's  property 
in  some  person  other  than  himself.     There  would  l>e 
no  occasion  to  go  further,  were  it  not  that  that  case 
was  dedded  under  the  Act  of  1869.  whereas  this  caie 
arises  under  the  Banbuptcy  Act  of  1883,  and  the  two 
Acts  are  somewhat  different.    As  is  pointed  out  by 
Wright,  J.,  in  Ex  parte  Lovell,  [1901]  2  K.  B.  16,  22, 
where  after  distinguishing  In  re  Amherst*  s  Trusts  on  the 
ground  that  in  In  re  An£ers^s  Trusts  the  words  of  the 
forfeiture  clause  were  more  comprehensive  than  in  the 
case  before  him,  the  learned  judge  goes  on  to  say: 
"Moreover,  all  those  cases,  except  In  re  Amhersfs 
Trusts,  were  determined  upon  statutes  under  which 
ttie  debtor's  petition,  ipso  facto,  effected  an  assignment 
of  the  debtors  property  K>r  the  benefit  of  creditors, 
but  under  the  Act  of  1883,  even  upon  a  debtor's 
petition  asking  for  adjudication,  it  does  not  follow 
automatically.     The  court  has  a  discretion  in  the 
matter,  and,  unless  the  court  in  its  discretion  adjudi- 
cates, the  creditors  may  prefer  to  accept  a  composition. 
Therefore  Gave,  J.,  in  In  re  Dawes,  Em  parte  Moon, 
held  that  a  debtor's  petition  under  the  Act  of  1883 
did  not  of  itself  amount  to  an  assignment.    In  that 
case  the  creditors  accepted  a  composition,  so  that 
there  was  no  adjudication  and  no  vesting  of  the 
debtor's  property  in  a  trustee ;  but  the  case  seems  to 
be  an  auUiority  that  the  mere  flUng  of  a  petition  by  a 
debtor  is  not  of  itself  an  assignment.    And,  if  so, 
there  is  in  any  view  no  assignment  until  adjudication." 
The  learned  judge  therefore  thought  that  the  presen- 
tation of  his  own  petition  ly  a  debtor  did  not  amount 
to  assignment  unless  followed  by  adjudication;  but, 
however  that  may  be,  that  distinction  is  not  applicable 
here,  because  this  petition   has   been  followed  by 
adjudication,  and,  although  adjudication  is  not  the 
necessary  or  automatic  consequence  of  filing  a  petition, 
nevertheless  it  is  the  natural  consequence  contem- 
plated by  the  bankrupt,  and  in  this  case  it  has  been 
the  actual  consequence.    Moreover,  in  In  re  Biggs, 
Ex  parte  Lwdl,  the  prohibition  was  against  assign- 
ment onljr,  whereas  here  it  is  against  alienation  or 
incnmbermff.    I  must  therefore  hold  that  the  principle 
of  In  re  Anmersfs  Trusts  applies,  and  that  the  banknipt 


has  alienated  his  interest  within  the  meaning  of  the 
forfeiture  clause,  and  has  consequently  forfeited  it. 

Solicitors,  Burch,  Whitehead,  d:  Davidsons;  BavenS' 
croft,  Woodward,  A  Co,,  for  Oromjrion  A  Co.,  Bxeter ; 
Coode,  Kingdon,  &  CoUim  ;  Field,  Boscoe,  &  Co. 


Ohan.  Div. 
Byrne,  J. 


Feb.  11,  27. 


In  re  Bbown  &  Obsooby  (Ldotsd). 
Andbews  v.  Bbown  &  Obegoby  (Ldotsd).  (o.) 

Company — Debenture  -  holders*  action— -Debentures  hdd 
by  a  trustee  fw  creditors  of  lenders— Debt  owed  by 
lenders  to  company — Bight  of  participation  in  fumd 
a  vailable  for  debenture-holders. 

P.  was  general  assignee  of  the  property  of  a  Jhm,  5., 
for  the  benefit  of  its  creditors.  As  such  assignee  P.  was 
entitled  to  certain  debentures  issued  by  a  company,  and 
was  registered  as  holder  thereof.  The  firm  8.  was 
indebted  to  the  company  in  a  sum  which  formed  part  of 
the  property  eecured  by  tJie  debentures.  The  debentures 
were  indorsed  with  a  condition  that  the  moneys  secured 
should  be  paid  without  regard  to  any  equities  between  the 
company  and  the  original  or  any  intermediate  holder.  A 
dtbenture-fiolders*  action  having  been  brought  against  the 
company,  and  the  uswd  judgment  given,  there  was  a  fund 
in  court  in  the  action  available  for  distribution  among  the 
debenture^holders. 

Held,  that  P.,  not  being  a  bon^  fide  purchaser  for 
value  of  the  debentures,  could  not  daim  to  share  in  the 
fund  until  the  debt  duafrom  the  firm  to  the  company  had 
been  paid  or  brought  into  cuscount,  notwithstanding  that 
he  was  the  registered  holder. 

In  re  Goy  &  Co.  (Limited),  48  W.  B.  425,  [1900] 
2  Ch.  149,  distinguished. 

Farther  consideration. 

This  was  the  farther  consideration  of  a  debenture- 
holders'  action  upon  which  a  question  arose  as  to  the 
right  of  a  debenture-holder  who  was  tiia  assignee  of 
the  property  of  a  firm  to  participate  in  the  assets  of  a 
company  which  consisted  partly  of  a  debt  o  ved  by 
the  firm  to  the  company. 

The  above  action  was  commenced  in  January,  1902, 
by  the  plaintiff  on  behalf  of  himself  and  aU  other 
debenture-holders  of  the  above  company  lor  the 
usual  accounts,  for  the  sale  of  the  propwty  of  tiie 
company,  and  for  division  of  the  prooeeof. 

In  1898  the  company  had  issued  debentures  of  £100 
each  to  one  Samuel  Smith  by  which  the  company 
bound  themselves  to  pav  the  monevs  seciued  to  Smith, 
or  the  registered  hdder  for  the  time  bcdng,  and 
charged  alTits  property  with  such  payments,  subject 
to  the  conditions  mdorsed  thereon.  The  following 
were  among  the  conditions : 

*<  2.  The  principal  moneys,  bonus,  and  interest 
hereby  secured  will  be  paid  without  regard  to  any 
equities  between  the  company  and  the  original  or  any 
intermediate  holder  of  tms  debenture. 

**3.  The  receipt  of  the  registered  holder  of  this 
debenture,  his  executors  or  administrators,  shall  alone 
be  a  good  discharge  for  the  principal  moneys  and 
bonus  hereby  secured,  and  the  interest  payable  from 
time  to  time  on  the  £100  secured  by  the  debenture. 

«<  11.  The  registered  holder  hereof  will  be  reg^ded 
as  exclusively  entitled  to  the  benefit  of  this  debenture, 
and  idl  persons  may  act  aocordinff ly,  and  the  company 
shall  not  be  bound  to  enter  on  Uie  register  notioe  ol 

(a.)  Beportedby  NbyillbTkebutt,  Esq.,  Barriaier- 
at-Law« 
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any  tnist,  or  to  recognise  any  right  in  any  other 
person,  save  as  therein  providea."  * 

These  debentures,  or  the  thirty  of  them  about 
which  the  question  arose,  belonged  beneficially  to  the 
firm  of  Samuel  Smith  ft  Co.,  and  were  on  tbe  3rd  of 
February,  1902,  assigned  by  the  firm  to  one  A.  0. 
Palmer  by  a  deed  whereby,  except  onerous  property, 
and  the  separate  properly  of  Samuel  Smith,  all  the 
joint  and  severid  property  of  the  firm  of  Samuel 
Smith  ft  Oo.  and  its  members  was  assigned  to  Pal- 
mer as  trustee  for  the  creditors  of  the  firm.  Palmer 
was  subsequently  registered  as  the  holder  of  these 
debentures.  On  the  22nd  of  February,  1902,  the 
usual  judgment  in  the  action  was  given.  In  July, 
1902,  the  master  certified  thst  the  sum  of 
£1,666  8s.  lid.  was  due  from  Samuel  Smith  or  his 
firm  to  the  defendant  company,  and  that  this  was  part 
of  the  property  subject  to  the  debentures  in  question. 
The  aboye  sum  was  (as  his  lordship  found)  in  fact  due 
from  the  firm  to  the  company.  There  was  a  fund  iu 
court  in  the  action  which  was  available  for  distribu- 
tion in  payment  of  a  diyidend  in  respect  of  the 
amounts  due  to  the  debenture-bolders  under  their 
debentures.  Palmer  claimed  to  be  entitied  to  receive 
dividend  in  respect  of  the  debentures  assigned  to  him 
and  of  which  he  was  the  registered  holder.  The  other 
debenture-holders  contended  that  he  could  not  share 
in  the  dividends  until  the  whole  debt  of  £1,666  8s.  1 1  d. 
due  to  the  company  as  aforesaid  had  been  paid.  It 
was  stated  in  the  cour*e  of  the  argument  that  the 
company  was  being  wound  up  voluntarily. 

Rowdm^  KG,,  and  Hon.  T.  H.  Wats(kn,  for  the 
plaintiffs. — P^dmer  is  not  an  independent  transferee. 
He  is  really  none  other  than  the  finn  of  Samuel  Smith 
ft  Oo.  Hoice  he  cannot  upon  settied  principles  par- 
ticipate in  the  fund  until  he  has  paid  into  the  fund 
everything  which  he  owes  to  it :  Jn  re  Akerman^  40 
W.  B.  12,  [1891]  3  Ch.  212 ;  In  re  WcOeon,  44  W.  B. 
671,  [1896]  1  Oh.  925;  In  re  Auri/eroue  Propertiee 
{Limited),  47  W.  B.  75,  [1898]  2  Oh.  428;  and  see  the 
observations  of  Stirling,  J.,  in  In  re  Qoy  &  Co. 
(LimiUd),  [1900]  2  Oh.  149,  48  W.  B.  425. 

Norton,  K.O.,  and  Bon.  M.  Mcicnaghien,  for  Palmer. 
— Mr.  Palmer  being  the  registered  holder  of  the 
debentures,  is  entitied  to  his  dividends  out  of  the 
fund  without  regard  to  the  debt  owed  by  his  assignors, 
the  firm  of  Samuel  Smith  ft  Oo.,  to  the  defendant 
company,  as  under  the  conditions  indorsed  on  the 
debentures  no  notice  is  to  be  taken  by  the  company 
of  any  trusts,  and  no  regard  is  to  be  paid  to  any 
equities  existing  between  tbe  original  holders  and  the 
company :  In  re  Goy  &  Co.  {Limited).  Bven  if  the 
company  did  take  notice  of  the  trust  these  dividends 
oouldnot  be  set  off  against  the  debt  due  from  the 
firm.  The  other  debenture-holders  cannot  sue  for  the 
debt.  The  <mly  person  to  sue  is  the  company  by  its 
liquidator,  and  when  they  do  that  the  firm  can  set  off 
its  debentures  against  the  debt.  In  re  Akerman  was 
only  a  case  of  retainer  by  executors  in  respect  of  a 
statute-barred  debt.  In  re  Auriferoue  Properties 
{Limited)  was  a  case  where  the  debt  was  due  by  and 
not  to  the  company. 

Cur.  adv.  vuU» 

Feb.  27. — Bybitb,  J. — There  is  no  question  of  set- 
off arising,  and  I  do  not  see  that  there  is  any 
difference  in  point  of  principle  because  the  item  of 
property  charged  happens  to  be  a  debt  rather  than 
some  other  item,  as,  for  instance,  a  sum  of  Oonsols  in 
the  name  of  Palmer  as  tmstee  by  virtue  of  the 
assignment  The  contention  on  the  part  of  the  other 
debenture-holders  is  that  Palmer  cannot,  as  assignee, 
share  in  the  dividend  without  paying  or  bringinp^ 
into  account  the  whole  amount  of  the  debt.  There  is 
so  doubt  as  to  the  general  principle  applicable.    It 


is  stated  by  Stirling,  J.,  in  the  case  of  In  re  Goy  & 
Co. :  "  It  has  repeatedly  been  held  inequitable  that  a 
person  entitled  to  a  share  of  a  fond  should  receive 
anything  in  respect  of  that  share  without  paying 
what  he  may  be  bound  to  contribute  to  the  same 
fund.  Under  such  circumstances  the  court  in  effect 
says  to  tiie  person  daimiug  to  be  paid,  <  You  have  in 
your  own  hands  that  which  is  appUcable  to  the  pay- 
ment—pay yourself  out  of  that ! '  "  But  it  has  been 
arffued  on  behalf  of  Palmer  that  he  is  in  the  position 
of  holder  of  the  debentures,  that  he  owes  notning  to 
the  company,  and  that  therefore  the  doctrine  to  mich 

1  have  referred  does  not  apply.  When  the  f  «cts  are 
arrived  at,  the  real  question  resolves  itself  into  this— 
namely,  whether  or  not  Palmer,  as  assigpiee  of  the 
firm's  assets,  can  be  in  a  better  petition  than  the  firm 
would  have  been  if  they  had  ne?er  assigned,  and  had 
been  the  registered  owners  of  the  debentures.  Now, 
Palmer  is'  entitled  to  be  registered  as  owner  of  the 
debentures,  and  is  so  by  virtue  of  the  assignment  by 
Smith  and  hit  co-partners  as  trustee  for  them  subject 
to  satisfying  cr^diU>rs  who  may  execute  the  deed, 
and  Smith  and  his  co-p«rtners  are  liable  to  pajr  the 
debt  In  my  opinion  Palmer,  as  assignee,  is  m  no 
better  position  than  his  assignors,  being  simply  a 
general  assignee  in  trust  for  creditors — ^neither 
the  company  nor  the  debenture-holders  having 
come  in  under  it — and  he  can  only  be  entitled 
subject  to  the  same  equities  as  his  assignors  were 
subject  to.  He  is  not  in  the  position  of  a  hond 
fide  purchaser  for  value,  as  was  the  assignee  in  In  re 
Goy  A  Co.  The  debentures  are  issued  with  the 
following  conditions  :  [His  lordship  read  conditions 

2  and  11.1  These  conditions  do  not,  in  my  opinion, 
prevent  the  company  or  the  debenture-holders  from 
insisting  upon  their  right  as  agaiost  Palmer,  just  as 
they  would  have  been  entitied  to  do  against  his 
assignors.  He  only  holds,  under  the  deed  of  the  3rd 
of  February,  1902,  as  truetee  for  them  as  against 
those  creditors  who  have  not  come  in  under  the  deed. 
I  think  that  Palmer  must  bring  into  account  the 
£1,666  8s.  lid.  before  he  can  claim  to  share  in  any 
dividend,  which  means  that  he  cannot  share  in  the 
amount  now  to  be  divided.  The  right  method  of 
division  appears  to  me  to  be  to  add  £1,666  88.  lid. 
for  the  purposes  of  computation  to  the  amount 
available  for  division,  and  then  to  pay  the  other 
debenture-holders  all  they  are  entitied  to  upon  that 
footing,  so  far  as  the  actual  fund  will  extend.  If 
there  should  be  any  future  distribution  the  pay- 
ment now  made  will  be  brought  into  account,  regard 
being  had  to  the  then  state  of  circumstances.  I 
can  easily  imagine  the  rights  being  altered  by  other 
events,  as,  for  instance,  by  the  company  or  the 
debenture-holders  receiving  some  payment  under  the 
deed,  there  being  a  release  contained  in  it  by  assenting 
creditors. 

Solicitors,  Collyer^Briatow,  Hill,  Doda,  &  Booth,  for 
Stone,  SimpBon,  &  Maeon,  Tuubrldge  Wells ;  Jamee  <Ss 
Mellor. 


Feb.  22. 


Ohan.  Div. ) 
Farwell,  J. ) 

Oabl  Bbothbbs  (Limitbd)  v.  Wbbsteb.  (a.) 
Goodwill— Sale  of  bueinesa-^Soliciting  old  cuetomere. 

The  goodwill  of  a  business  was  sold  to  the  C.  Co.  W., 
one  of  the  vendors,  who  had  been  a  partner  in  the 
business,  subsequently  formed  the  N.  Co.,  which  competed 
with  the  C.  Co.     W.,  on  behalf  of  the  N.  Co.,  solicited 

(a.)  Beported  by  Paxtl  Stbioklaio),  Esq.,  Barrister- 
at-Law. 
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Hioir  CoT7BT.  Cael  Bbob.  (Ld.)  v.  Webster, — Chbibtt  &  Co»  t\  Tiff£b  &  Soir,         Hiqu  Ootjbt. 


cu4iom  /Ti>m  p€Ti7n9  wha  had  been  cwhmers  of  the 
original  hu^intsi. 

Held,  that  the  rah  v^hich  pTohihit&  the  vendor  from 
^mt*n(f  ciiitoimra  appliu  wheji  the  cuitoTnen,  although 
rBii^ining  customtn  of  the  purchoier,  have  in  fati 
heecmt  cust&merA  of  the  new  firm  €iarttd  by  the  tfendor. 
It  is  imm'iterial  whMer  «  jmrticutar  individual  who  i^ 
soiidted  Aa»  aUo  of  his  oivn  oGcord  done  basinei»  with  the 
vendor. 

In  May,  1899,  the  firm  of  Carl  BrotbeM  sold  the 
buiicieBs  of  wholfiflft^B  drapera  and  warehousemen 
carried  on  bj  them  at  Korwich^  aid  the  goodwill 
t*iereof,  to  the  plaintiff  company,  Carl  Brother! 
(Limited),  The  df^fendant  Webster  was  a  partoer  in 
the  firm  of  Carl  Brothen. 

The  defend %i]t  ia  «CGOidanoe  with  th<i  agreement 
fOT  biIa  acted  as  managing  director  of  this  company 
tin  til  the  3rd  of  Juuuary,  1903,  Sabseq^iBLtly  he 
formed  a  compaoy  called  the  Norwich  Warehruae 
Co*  (Limited J.  which  carried  on  buaincsB  in  competition 
with  the  plaintiffs.  The  defendant  was  iotero^ted  io 
this  compaDy  and  on  its  behaU  he  lolicii'rd  cui^om 
from  persona  who  had  been  custom ers  of  the  origioiil 
firm  of  Carl  Brothers, 

Tth  action  was  brought  by  the  plaintiff  company 
to  restrain  the  defendant  from  aoliaiting  custom  from 
prisons  who  bad  been  customira  of  the  orij^iual  firm 
of  Carl  Brothers, 

It  was  contended  that  the  persona  solicited  by  the 
defendant  had,  before  such  aoli citation,  become  cus- 
tomera  of  the  Norwich  Warehouae  Co,  (Ltmited)  of 
their  Qwa  accord,  althongh  they  were  aUo  oustomerd 
of  the  plaintiffs. 

Eldoii  Bankes,  KM^^  and  R*  J*  Ptirher,  for  the 
plaintiffs. 

Upjohn t  K.C.i  and  Jeuel^  for  the  defeudant. 

Fahwell,  J,,  in  giving  judgment,  said :  The  only 
que  i  tie  a  on  which  I  propoae  to  ejc  press  an  opinion 
is  the  general  queatiou,  wilhout  condescending  to 
particular  iDstaaoea,  which  may  be  put  in  this  way ; 
Doea  the  rule  which  prohibit*  the  vendor  of  abueiaesi 
from  Boliciting  ctiatomers  disappear  when  thoae 
cuatomers,  although  remaining  customers  of  the  old 
firm— i,e.,  the  purchaser,  have  in  fact  dealt  with  the 
new  firm  started  by  the  veDdor,  so  that  they  have 
become  ala^  custom-rs  of  the  now  fifm^i.c,  the 
vendor  ?    In  my  opinion  it  would  make  no  difference. 

The  test,  to  my  mitdj  is  whether  th^-y  a*e  properly 
to  be  called  euatomers  of  the  old  firm,  the  goodwill 
of  which  has  been  bought  by  the  purchaser* 

The  principle  which  govtrns  thia  class  of  ca^es  is 
unfortunately  so  wide  that  it  is  difficult  to  apply  by 
reason  of  its  generality,  I  suppose  it  really  ia  the 
old  principle  that  a  m%a  cmnot  derogat>»  from  hU 
own  graut,  but  it  is  complicated  by  the  fact  that  it 
is  now  well  settled,  not  withstand!  eg  that  principle, 
that  it  ia  competeut  for  a  man  who  haa  sold  bis 
buainesa  to  set  up  a  similar  business  nest  door 
the  next  day  aod  do  the  bfst  he  can — short  of 
r<»preaenting  that  he  it  still  carrying  on  the 
old  busiueas  or  soliciting  the  customers  of  the 
old  hu  ineia  —  to  attract  away  all  the  buatness 
he  has  already  sold.  I  take  the  law  as  I  find 
it,  but  aa  Lord  Djvey  puts  i%  in  Trego  v.  Bunt,  U 
W.  R,  225  [1896]  A,  C,  7,  the  difficulty  of  doing 
complete  justice  ought  not  to  prevent  me  meting 
out  such  acanty  measure  of  protection  to  the  pur- 
ohaaer  as  I  can  manage  to  do.  It  aeemi  to  me  that 
thia  is  the  very  smallest  meaaure  of  protection  that  the 
nnfortunate  purchaaer  is  entitled  to  get.  It  la  unfor- 
tunate that  he  cannot  ^et  more,  but  he  ia  entitled  on 
the  authorities  to  say :  *'  You  have  aold  me  thia  buaineis 
md  7011  shall  not  actively  solicit  t^e  cuitomOTs  who 


made  that  buaineaa,  who  formed  the  valne  of  it,  to 
leave  me  and  come  to  yon/'  Ttiat  being  the  principle, 
it  appears  to  me  it  is  really  a  matter  of  indifference 
whether  a  particular  individual  who  ii  aolicited  has 
also  of  hia  own  accord  done  buainesi  with  the  vendor* 
Ataumingi  he  haa,  if  a  cuatomer  hai  still  remained  the 
customer — as  in  the  instance  before  me  is  the  case  with 
every  witneaa^ — if  the  cuatomer  has  remained  through- 
out and  a  till  is  a  customer  of  the  old  firm  ^  the  mischief 
done  by  the  solicitation  ia  the  same  whether  he  has  also 
dealt  with  the  firfU  of  his  own  free  will  or  whether  he  haa 
not.  What  the  purchaaer  is  entitled  to  say  is  **Tou 
shall  not  actively  si  licit  your  old  oustomen,  who 
became  mine^  s  >  long  as  these  are  my  oustomera,  to 
come  to  you,  whether  they  have  or  have  not  of  their 
own  accord  come  to  buy  goods  from  your  new  firm.** 

I  think  I  should  be  wrong  to  limit  the  small  amount 
of  protection  which  the  purchaser  of  a  buaineis  can 
get  by  any  such  rest  fiction  aa  ia  suggested. 

The  injunction  will  go  without  any  qualiScitioii 
aa  to  Mr«  Webatfr  and  hta  agents.  I  cannot  grant 
an  injonction  against  the  company,  hut  the  ipjunc* 
tion  against  Mr.  Webster  muat  restrain  him  from 
directing  or  auggeating  solicitation  by  traveUeii  or 
other  agents  of  the  company* 

Solicitors,  Sfk^rpe,  Parker,  Pritchardif  S  fJa*,  fop 
Stfvejii,  Miller  1 1£  Jones,  Norwich ;  ChriMtorer  *t  Jlonty. 


TcToo?^:!  J«..  19.  20.  21.  22;  Fob.  2. 

Christy  &  Co.  v,  TiPFsa  St  Son.  («,) 

Trade-marh—Inverded  word—Pauing  off^—Infrin^* 

No  word  can  be  mid  to  he  an  invented  word  if  it  ii 
lik€  aui/  known  word;  it  muit  be  otit.  coined  for  tkejtrd 
time,  and  mutt  not  be  deicriptive*  But  if  i$  u  a  a 
English  imrd  vnih  mereig  the  aujflx  •*  lae'*  minted  it  ii 
not  an  invented  word* 

Tfae  pUiutiffii,  Christy  &  Co.,  were  the  ageals  in 
thia  country  of  Wilbur  F.  Young,  also  a  plaintiff'  in 
the  action,  wto  carried  on  business  iu  America^,  and 
at  such  agents  sold  under  the  name  ■*  Absorbine "  a 
medicinal  preparation  uied  for  curing  certain  com- 
plaints  of  horaea  and  cattle. 

The  defendants  were  also  manufacturers  mid 
vendors  in  the  United  Kingdom  and  abroad  of  borts 
and  oat  tie  medicines  At  a  date  almott  oon  tem- 
per aneons  with  the  application  by  the  plaintiffs  for 
rigistration  of  their  trade -mark  **  Absorbina,"  the 
defendants  adopted,  without  any  knowledge  of  the 
pUintiffd'  user,  the  same  word  '^  Abaorbiue,'* 

The  present  action  a^ked  for  an  injimotion  roatrain- 
ing  deiendanta  from  offtfriog  for  sale  any  veterinary 
preparation  under  the  name  '*  Aba  >r bine,"  and  to 
restrain  the  defendants  from  iu  fringing  the  rightl 
of  the  pUintiffd  in  their  registered  trade* mark, 
Piaintiffi  also  claimed  an  injunction  to  reatrw^u 
defendants  from  paseing  off  their  gooda  ai  and  for 
thoHft  of  the  plaintiffd. 

Defendants  applied  to  have  the  trade- mark 
'*  Ah  sorbin  e  *^  struck  off  the  register  u  its  rt^^tra* 
tion  as  a  trade -mark  was  improper. 

The  question  for  the  court  was  whether  the  w«ird 
'*  Absf Thine  **  was  an  invented  word  10  as  to  bs 
caLu'ile  of  being  registered  under  section  10  of  lbs 
Fateoti,  Designs,  and  Trade-M^ks  Act,  1SS$,  vbiok 
provides  that    "  ft   trade-mark    must  consist  of  or 

(^,)  Beported  by  Alfkbd  G*  Thomas,  Eiq.»  Bar* 
ristcr-at-Law. 


Vd.  IIL 
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High  Court. 


oontMzi  one  at  leait  of  the  foUowing  essential  parti- 
oolars  .  .  •  (c^)  an  iavented  word  or  inyented  words; 
(«)  a  word  or  words  having  no  reference  to  the 
oharacter  or  quality  of  the  goods,  and  not  being  a 
gGOgraphioal  name. ' 

HughM,  K.C,  and  Sehcutian,  for  the  plaintifEi. — 
The  question  was  whether  the  registered  trade- 
mark is  good  or  not  Before  **  Solio"  00$$,  [1898] 
A.  O.  671,  it  was  assumed  that  Patents,  &o.,  Aot, 
1888,  f.  10,  sub-seotions  (d)  and  («)  were  to  be 
read  together,  but  this  assumption  was  negatived 
in  the  above  case;  the  result  of  this  is,  that  if 
it  is  an  invented  word  it  matters  not  whetiier 
it  has  reference  to  the  character  or  quality  of 
tbe  goods:  see  p.  576  of  the  **8ol%o"  case  (Lord 
Hidsbury).  And  sub-section  {d)  of  section  10  can  be 
read  by  itself:  '*Pirle**  cote.  In  re  Biplev.  15  Pat 
Bep.  151,  and  see  the  **  Sawmd  "  caee.  Field  v.  Wagd 
ByndicaU  {Limited),  17  Pat  Bep.  266.  «<Ine"  in 
tms  case  has  no  more  meaning  than  "ol"  in  the 
'«  Savoixol^*  ease:  Linotype  Trade-Mark,  [1900]  2  Ch. 
238,  48  W.  B.  Dig.  188 ;  Paine  v.  DanieU  di  Bone* 
Breweriee,  [1893]  2  Ch.  567,  41  W.  B.  Dig.  253.  In 
the  "  Tarkehire  Belieh "  caee.  In  re  PoweU,  [1894] 
A.  C.  8,  the  name  was  taken  off  the  register.  After 
1883  the  judges  at  iirat  decided  to  let  all  fancy 
words  through,  but  now  the  rule  laid  down  by  Lord 
Herschell  in  the  *'  Solio  "  ca$e  must  be  f oUo  ived. 

Younger^  K,0.,  and  Hewitt,  for  the  defendants.— Fcr 
the  law  prior  to  the  **  Solio**  case,  see  ^*  Satinine** 
eaae.  In  re  Meyerstein,  38  W.  B.  440,  43  Ch.  D.  604 ; 
'*EMine**  case,  In  re  Salt,  42.W.  B.  666,  [1894]  3  Oh. 
166;  and  **8omato8e**  case.  In  re  Farben/ahriken,  42 
W.  B.  488,  [1894]  1  Oh.  645.  These  sub-secUons  (d) 
and  (e)  of  section  10  of  the  Patents  and  Trade- 
Marks  Aot,  1888,  are  independent  of  each  other.  The 
word  cannot  be  said  to  be  an  invented  word  if  it  is 
like  any  known  word ;  it  must  be  one  coined  for  the 
first  time,  and  must  not  be  defcriptive.  But  if  it  is  an 
English  word  with  merely  a  flourish  '*  ine "  it  is  not 
an  invented  word;  a  word  might  be  an  invented 
word  if  of  foreign  origin,  and  so  likely  to  be  known 
only  to  scholars;  it  is  not  necessary  that  the  word 
should  be  wholly  meaninffles*.  A  judge  might  say 
it  was  invented  if  remotdy  descriptive:  **&vonol** 
caee,  ** Nourishing  Stout**  case,  Bagget  t.  Findlater, 
22  W.  B.  53,  L.  B.  17  Eq.  29.  <<  Absorbme  "  is  not 
an  invented  word,  since  before  1901  it  was  used  in 
America,  so  it  cannot  be  used  here  afterwards  as  an 
invented  word :  British  Electrozone  case,  13  B.  P.  Cas. 
447.  The  real  effect  of  the  ** Solio**  case  was  that 
snb-sections  (d)  and  (0)  of  section  10  of  the  Pateots, 
&a.  Act,  1888,  are  independent :  Edwards  v.  Dennis, 
30  Ch.  D.  454,  34  W.  B.  Dig.  197 ;  Eerly  on  Trade- 
Marks,  p.  371 ;  Davis  &  Co.  v.  SWiholt  &  Co.,  59  L.  T. 
854,  37  W.  B.  Dig.  186. 

Hughes,  K.C.,  in  reply.— In  regard  to  the  "  Electro^ 
wne  **  case,  it  seems  contrary  to  principle ;  and  to  say 
that  a  man  is  less  entitled  to  a  mark  becauie  he  has 
used  it  himself  must  be  wrong:  Payton  <b  Co.  v. 
SneUing,  Lampard,  A  Co.,  16  B.  P.  Oaf.  283;  Man- 
chester Brewery  Co.  t.  North  Cheshire  and  Manchester 
Brewery  Co.,  [1898]  1  Oh.  539,  [1899]  A.  0.  83. 

Feb.  2.— Joyce,  J. — ^In  November,  1901,  the  plain- 
tiff applied  for  and  afterwards  obtained  the  registra- 
tion as  a  trade-mark  of  the  word  '*  Absorbine"  in  class  2 
in  respect  of  chemical  substances  prepared  for  use  ia 
medione  and  pharmacy.  The  uses  of  the  word 
appeared  to  have  been  solely  in  connection  with  and 
as  a  designation  of  a  liquid  preparation  professing  to 
be  espedally  prepared  to  remove  wind-puff,  capped- 
hook,  thorough-pin,  fatty  tumours,  euU^ged  glands, 
and  all  puflli  and  swellings.     The  defendants,  who 


were  well-known  manufacturers  and  vendors  of  veteri- 
nary preparations,  had  previously  made  and  sold  an 
ointment  —  **  Tipper's  Absorbent  Ointment "  —  for 
aoplioation  in  cases  similar  to  those  for  which  plain- 
tiffs' liquid  remedy  was  advertised  to  be  specially 
prepared  or  appropriated.  At  a  date  practically 
contemporaneous  with  the  plaintiffs'  application  for 
their  trade-mark  "Abiorbine"  the  defendants,  who 
appeared  to  be  perfectly  honest  tradesmen,  without 
any  knowledge  of  what  the  plaintifffl  were  doing, 
changed  the  title  of  their  absorbent  ointment  to 
"  Absorbbe,"  and  they  had  sold  the  same  under  the 
title  of  ''Absorbine  Tippers"  ever  since,  though 
perhaps  not  in  very  large  quantities.  The  plaintiffs 
having  discovered  what  the  defendants  were  doiog, 
on  the  30th  of  November,  1903,  instituted  this  action, 
not  only  for  the  usuU  relief  in  respect  of  the  trade- 
mark, bat  also  for  an  ioj  unction  restraining  the 
defendants  from  passing  off  their  goods  as  and  for 
those  of  the  plaintiffs.  The  defendants  replied  with  a 
motion  to  expunge  the  trade- mark  from  tne  register. 
At  the  conclusion  of  the  trial,  if  not  before,  it  was 
virtually  admitted  on  behalf  of  the  plaintiffs  that  the 
only  ground  for  the  passing-off  action  was  the  use 
of  the  word  "  Absorbioe,"  and  I  then  intimated, 
and,  if  necessary,  decided,  that  if  "  Absorbioe"  were 
allowed  to  remain  on  the  Begister  of  Trade-Marks 
the  action  for  passing-off  as  distinguished  from 
infringement  of  trade-mark  was  unnecessary.  It  was 
quite  clear  that  the  word  "  Absorbine  "  had  obviously 
reference  to  the  character  or  quality  of  the  goods.  It 
could  only  be  registered,  if  at  all,  under  section  64, 
sub-section  1  (d),  of  the  Patents,  &o.,  Act,  1888,  as 
being  an  invented  word.  Whether  it  was  or  was  not 
an  invented  word  within  the  meaning  of  the  statute 
is  the  single  question  that  remains  for  me  to  decide. 

The  first  two  syllables  of  the  word  under  considera- 
tion were  beyond  all  question  the  common  English 
word  '*  absorb."  I  have  not  been  told  how  the 
whole  word  was  invented*  In  the  application  for 
its  registration  in  Amorica  it  was  spoken  of  by  the 
applicant  as  an  arbitrary  or  arbitrarily  chosen  word. 
It  might  simply  ba  a  misspelling  of  the  present 
participle  of  tiie  verb  absorb,  or  it  might  represent 
that  participle  pronounced  In  a  careless,  slovenly 
fashion.  If  it  were  that,  it  was  certainly  incapable  of 
registration  in  respect  of  such  a  veterinary  medicament 
as  that  of  the  pUontiflis ;  or  it  might  be  the  common 
Bnglish  word  '<  absorb  "  with  a  common  termination 
thereto.  Sudi  a  termination  was  found  in  verr  many 
words  designating  chemical  substances,  chlorine, 
glycerine,  £0.,  also  in  medicinal  preparations  as 
maltine,  phosphorine,  &o.  When  so  used  I  am  not 
aware  tluit  tne  syllable  <*  ine  "  had  any  meaoiuf^ 
at  idl  of  itself,  nor  has  it  any  here.  It  was  little  if 
anything  more  than  a  sort  of  flourish  rounding^  off  the 
word  or  expression  to  which  it  was  attached  in  order 
to  make  a  euphonious  name.  In  the  ** Solio  "  case.  East* 
man,  <fcc.  v.  ComptroUer-General,  [1898]  A.  0.  571,  it 
was  decided,  contrary  to  what  had  previously  been 
held,  that  a  word  might  be  a  good  invented  word, 
although  it  might  have  some  remence  to  the  quality 
or  character  of  the  goods,  and  that  the  word  *'  solio  " 
was  an  invented  word.  But  the  present  Lord  Chancellor 
said :  '*  My  lords,  I  desire  to  give  my  opinion  with 
reference  to  the  particular  word  and  not  to  go  behind 
it.  I  can  quite  understand  suggesting  other  words — 
compound  words  or  foreign  words — as  to  which  it 
would  be  impossible  to  say  that  they  were  invented 
words,  although  perhaps  never  seen  before,  or  that 
they  did  not  indicate  the  character  or  quali^  of  the 

Srods,  although  as  words  of  the  Eoglish  tongue 
ey  had  never  been  leen  before.  Suppose  a 
person  were  to  attempt  to  register  as  a  siogle  English 
word  <  oheapandgooa,'  or  even   without  taking  so 
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groii  &n  example^  uaiug  a  word  90  ilightly  di^emg 
from  ftn  OFdiDAfy  and  recognized  word  as  to  be  neither 
an  in  Touted  word  nor  avoid  iug  tlie  prohibited  choioe 
of  a  word  indkiting  ch'iraoter  or  quality*  The  Vm^ 
niti»t  be  iom^timefl  di£Bciilt  to  draw  ;  but  to  my  mbd 
tb6  substance  of  the  enaDttneDt  ii  intelligible  enQiigh« 
and  the  comptroller  h%^  to  make  up  hia  mind  vbetbpr 
in  subitance  there  had  been  an  infringemeut  of  the 
Tule«  Of  oourse  also  words  which  are  merelj  mii- 
■Dflt,  but  which  are  nevertheleas  in  SLirund  ordioary 
EngHsh  wtrds,  and  the  nae  of  which  may  teni 
to  deceive^  ought  to  not  be  permitted."  Aed 
Lord  HencbelU  a  very  high  anthority  on  the 
Bubjeot,  laid:  '^  It  may  no  doubt  sometimes  be  diffi* 
cult  to  determine  whether  a  word  is  '■  invented  *  or 
oot.  I  do  not  think  the  combination  of  two  Eiglish 
words  is  an  invented  word,  eveu  although  the  com* 
bioation  mnf  not  have  beeo  in  uso  beforej  nor  do  I 
think  that  a  mere  irariation  of  the  orthography  or 
t6tmina*ion  of  a  word  would  be  iuffioient  to  comtitut^ 
an  invented  word  if  to  the  eye  or  ear  the  sfime  idea 
would  be  conifeyed  as  by  the  word  in  its  ordinary 
form**'  And  Lord  Shand  in  the  same  case  said  :  ^'  At 
the  lame  time  I  agree  with  your  lordships,  and 
especially  with  what  has  been  said  by  my  noble  and 
learned  friend  Lord  Macnsghtpn,  in  thiuktug, 
eapeciaUy  after  the  decision  to  be  giveo  in  this  ease, 
that  the  comptroller  will  be  fully  warrantod  iu  takiog 
oare  that  there  shall  not  be  admitted  under  the  guise 
Of  cover  of  words  called  invented  by  the  applicant » 
word 8  really  in  ordinary  use  which  might  in  a  dis- 
guiaed  form  have  reference  to  the  character  or  quality 
of  the  goods.  There  muit  be  inveotioUi  and  not 
the  appearance  of  invention  only ;  it  is  not  possible 
to  define  the  extent  of  invention  required ;  but  the 
w_ords  should,  I  think*  be  clearly  and  substantially 
di^erent  from  any  word  in  ordinary  and  common  uae ; 
a  word  with  a  diminutive  or  a  short  and  meaningleia 
syllable  added  to  it.  or  a  mere  combination  of  two 
known  words  would  not  be  an  invented  word  ;  and  a 
word  would  not  be  *  in  vent  ad  *  which,  with  some 
tritltng  addition  or  very  trifling  variation,  still  leftV€i 
the  word  one  which  is  well  known  or  in  ordinary  use, 
and  which  would  be  quite  underfltood  ai  intend  d  to 
convey  the  meaning  of  such  a  word." 

I  know  of  no  authority  which  requires  me  to  hold 
that  such  a  word  a  a  *'  Abiorhine  *'  was  an  invented 
word.  None  of  the  syllables  or  parts  of  which  the 
word  was  composed  was  invented,  and  I  see  no 
invention  in  the  combining  of  them  so  as  to  form  the 
whole.  The  case  of  Linotype  Cq.*3  Trade-Mark,  flOOO] 
2  Ch.  238,  and  also  that  of  Savonol  (PdPs  Trade- 
Mark],  17  Pat*  Kep.  260,  were  materially  different 
from  the  prpsent.  In  the  oircumstaucee  I  am  bound 
to  hold  that  **  Absorbine"  was  not  an  invented  word, 
and  consequently  it  must  be  ei:punged  from  th^ 
Eegister  of  Trade-Marks  and  the  action  must  he  dia- 
mtased. 

8olioitors.  Lionel  K  Townroe  ;  Bel/rage  ife  Co,, 
for  r.  IF*  Bohimon,  Biraiinghftm. 


Chan.  Div,        J  1     n  10  1^ 

Swiofen  Bady,  J.  j  ^P^  1^'  l^- 

Gboroe  V,  Thomas,  {a.) 

Ytniorti^nd  purchaser^ Specific  per/ormtince— Vendor' t 
title— Adverse  dnim — Fradiee^ 

Whm  a  boiji  fide  claim  hm  been  made  hy  a  third 
partif  affecting  the  vendor^ i  tHk^  althougk  no  adion  to 

(a.)  Reported   by  H*    WoLCOTT    WarkbBi    Esq.» 
Barrister*  at-La  w. 


enforce  iuch  claim  m  aduaUy  pending,  the  court  vnU  fwl 
make  a  decree  for  specific  fter/ormanc^  of  a  eonif^aei  fat 
$ah  againd  the  purchaser ^  but  will  order  the  uendor*§ 
acti(m  for  specific  performance  to  stand  over  for  a 
rftuonable  (nt^rml,  to  «se  whether  the  third  pmrty  will 
mmotime  imtttute  proc€eding9  to  tnftwca  kit  claim* 

On  a  sale  of  house  propertg  the  vendor  repreieftted  that 
rates  were  payable  by  the  tenant  At  the  date  of  the  mh 
the  vendor  knew  that  the  ten<int  claimed  that  ratu  ou§ht 
to  be  paid  by  the  landlord.  Before  completion  of  the 
purchase  the  tenant  brought  an  action  against  the  ^ndot 
to  enfurce  his  said  claimj  but  this  actitm  was  dirnntssed 
on  a  tfchnical  ground.  The  tenant,  kofwtver^  expressed 
an  intention  of  taking  further  proceedings  in  the  fnaUer 
against  the  oendt/r.  The  purchaser  refused  to  comphU 
on  the  ground  thai  the  vendor  did  not  show  m  goftd  title. 
In  an  octioti  /or  specific  performance  brought  by  the 
vendor^ 

The  Court  refuted  to  make  an  immfMate  dteree  for 
sped Ji4;  performance^  and  ordered  the  case  t)  stmnd  cwtr 
for  a  deflfi  ite  period  in  order  to  see  whether  the  tmani 
would  in  the  meantime  institute  new  proceedings  to  t^foroa 
his  claim. 

Action. 

The  plaintiff"  was  the  owner  of  the  leasehold  property 
known  as  Nos.  113  and  119,  Cheapaide,  in  the  City  of 
London,  under  ttn  indenture  of  lease  dated  the  29  :h 
of  September,  1883,  at  a  ground-rent  of  £2.50  p«r 
aunura* 

The  property  was  snb-!et,  at  to  the  ground  floor  of 
No,  1 19  to  Walter  Whiff-^n,  at  a  yearly  rent  of  £300, 
and  as  to  the  remainder  there  f  to  another  tenant. 

Bf  the  terms  of  his  le^se  Whifft^n  was  liable  to  pay 
rates  and  tsx^s  aminnttng  to  about  £125  per  annum 
in  regpect  of  the  ground  fioor  of  No,  119^ 

Hates  and  taxes  had,  in  fact,  been  paid  in  respect 
of  the  entire  property  by  the  plaintiff,  or  his  pre- 
deceijors  in  title,  during  a  period  of  twenty*fiTe 
years  up  to  the  end  of  February,  1903.  At  that  time 
the  plaintiff  firit  became  aware  of  Whiffen^s  liability 
under  his  lease  to  p%y  rates  and  taxes. 

On  the  2l8t  of  July,  1903,  the  plaintiff  pat  ths 
property  up  for  eale  by  auctioo  del  crib  sd  as  a  '*  profit 
rental.**  The  particulars  of  sale  alter  deducting  out* 
goings,  including  therein  payment  of  rates  and  taxes 
iu  respect  ot  the  property  other  than  thst  portion  let 
to  Wniffen,  ahowei  a  clear  annual  profit  of  £550. 

The  defendant  bought  the  property  at  the  price  of 
£5.500  and  paid  to  the  plaintiff  a  dt'pisit  of  £550. 
The  completion  of  the  purchase  was  fixed  for  tb@  2dtii 
of  Septecuber,  1903. 

Whiffen  had,  to  the  knowledge  of  the  plaint^ 
repudiated  his  liability  to  pay  rates  and  taxea  aiuoa 
February,  19fl3. 

On  the  29th  of  September,  1903,  the  day  flced  for 
the  completion  of  the  purchaee,  Whiffen  commenoed 
an  action  again  at  the  plaintiff  for  the  rectification  of 
his  lease  on  the  ground  that  the  provision  therdn 
contained  relative  to  the  payment  oi  rates  and  taxes 
by  the  tenant  had  been  inserted  by  mistake, 

Thia  action  came  on  for  hearing  before  Buckley^  J^ 
and  was  dia missed  on  the  ground  that  Whiffen,  by 
purporting  to  sub- let  to  a  third  pnrty  for  all  th» 
reiidue  of  his  term,  had  in  fact  assigned,  and  no 
longer  had  any  inteieet. 

It  appeared  from  the  evidence  that  Whiffen^  by  hli 
Bolicitir,  had  expressed  the  intention  of  imkkig 
further  proceedings  with  a  like  object  against  tlia 
plaiuliff. 

The  defendant  refused  to  complete  on  the  g:roand 
that  the  value  of  the  profit  rental  was  not  as  described 
in  th»  particulars  of  ssle,  and  alleged  that  the  plain  - 
tiff  did  not  show  a  good  title. 

The  plaintiff^  the  vendor,  thereupon  instilated  tha 
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present  aotion  for  spedflo  performance  of  the  oontraot 
againat  the  pnrohaser. 

Eve,  K.C.,  and  Methold,  for  the  plaintiff.— The 
defendant  h«i  no  groiind  for  retoinion  or  oompenia- 
tion*  WhiAm  haa  failed  in  the  aotion  he  brought 
againft  the  pl«inti£^  and  it  not  now  in  a  position  to 
make  any  daim  againat  the  plaintiff. 

Vemon^Smith,  KG,,  and  Duka,  for  the  defendant— 
The  plaintiff  knew  that  Whiffen  denied  h<B  liability  to 
pa^  ratea  before  the  a«ile  to  the  defendant.  WMffea'a 
action  was  not  decided  on  ita  merits.  The  oooxt 
ihooldnot  make  an  order  for  speoifio  performaDoe, 
bat  should,  at  least,  take  time  to  aetermine  if  Whiffen 
hitends  to  prosecnte  his  daim:  BenUey  ▼.  Craven, 
I  W.  B.  401,  17  B.  204,  and  Fegler  v.  White,  12  W.  B. 
456.  83  Beay.  403. 

SwiNFKN  Eady,  J.,  in  giving  judgment,  said : 
The  plaintiff  brinurs  this  action  relying  on  his  title. 
He  says  that  Whiffen's  daim  against  him  is  iUosory, 
and  urges  the  court  to  disregard  it 

I  ought  not,  as  against  the  defendant,  to  assume 
that  t^at  is  so.  The  claim  is  an  honest  one ;  and  for  a 
long  time  the  landlord  has  paid  the  rates.  I  ought 
not  t  )-day  to  enforce  spedflc  performance  agaiost  the 
defendant,  because  suffid^nt  time  has  not  elapsed  to 
enable  the  court  to  delermiieif  Wtiiffan  intends  to 
take  farther  proceedings.  This  might  be  done  either 
by  Whiff«n*s  sub-lessee  reasaigniog  to  him  or  by 
joining  with  him  in  bringing  au  action. 

On  the  oth«r  hand,  I  ought  not  to  dismits  the 
plaintiff's  action.  If.  after  a  reasonable  interval, 
Whiffen  fails  to  take  further  action,  I  may  be  forced 
to  re^rd  his  d«im  as  illusory.  The  action  will  stand 
over  in  order  th%t  I  may  have  an  opportunity  of 
judging   if    Whiffen's  daim   is   a   substantial  one. 

Further  hearing  adjourned  until  the  24th  of  June. 

Solidtors,  Coldham  A  Birhett ;  Phillips,  C warning,  db 
Mason, 


Ooutt  Of  Ayyeal. 

From  E.  B.  Div.  ) 

(Oollins,  M.B.,  and  Bomer  and  [  March  8. 

Matuew,  L.JJ.)  1 

Taylor  v.  Hahstbad  Oolldbry  Oo.  (Limitbd).  (a.) 

MasUr  and  servarU^Employers*  liability — Accident--^ 
Compensation— Scheme  of  compensation — Right  to  take 
proceedings  independently  of  Ad— Workmen^ s  Com- 
pensation Ad,  1897  (60  (fc  61  Vid,  c.  37),  s.  1,  sub- 
section 2  (b) ;  s.  3,  sub'Sedion  1. 

A  workman  contracted  with  his  employers  to  accept  a 
scheme  of  compensation  in  substitution  for  the  benefits 
which  he  migM  daim  under  the  Workmen's  Compensa- 
tion Ad,  1897.  The  scheme,  which  was  duly  certified 
by  the  Registrar  of  Friendly  Socidies  under  section  3, 
sulHsedion  1,  of  the  Ad,  made  provision  for  payments 
in  cases  of  fatfil  and  non-fatal  accidents,  and  provided 
that  the  contributions  made  by  the  employers  to  the  fund 
were  to  be  in  lieu  of  and  to  exempt  themfiom  any  farther 
claims  which  otherwise  the  workmen  might  be  entitled  to 
prosecute  as  tJie  result  of  accidents  occurring  daring  their 
employment.  The  workman  having  been  killed  by  an 
acddimt  arising  out  of  and  in  the  course  of  his  employ- 
meni,  his  widow  received  certain  weekly  payments  under 
the  scheme,  and  then  brought  an  action  against  the 
employers  under  the  Emplftyers*  Liability  Ad,  1880,  to 
recover  damages  for  the  death  of  her  husband. 

(a.)  Beported  by  W.  F.  Barry,  Bsq.,  Barrister- 
at-Iiaw. 


Hdd,  that  she  waspreduded  from  suing  by  sedion  I, 
sub^sedion  2  (b),  and  sedion  3,  subsection  1,  of  the 
Workmen's  Compensation  Ad,  1897. 

Appeal  from  the  jadprment  of  the  Divisional  Oourt 
(Wilis  and  Kennedy,  JJ.),  reversing  the  judgment 
of  Judge  Whitehome,  K.C.,  at  the  Birmingham 
Oounty  Court. 

The  aotion  was  brought  in  the  Birmingham  Oounty 
Oourt  by  the  widow  of  a  deceaaed  workman  to  recover 
damages  from  the  defendants  under  the  Employers' 
Liability  Act,  1880.  The  defendants  at  the  trial  took 
the  prdiminary  objection  that,  the  plaintiff  having 
recdved  compensation  under  a  dulv  certified  scheme, 
she  was  precluded  by  section  1,  sub-section  2,  of  the 
Workmen's  Oompeniation  Act,  1897,  from  minffing 
an  aotion  for  damages  under  the  Employers'  Liability 
Act.  After  taking  evidence  on  the  question  of  fact 
raised  by  the  preliminary  objection,  the  county  court 
judge  found  as  facts :  (1)  That  there  was  a  duly 
certified  scheme  within  section  3,  sub-section  1,  of 
the  Workmen's  Oompensation  Act ;  (2)  that  the 
decetsed  workman  in  each  case  had  accepted  the 
scheme  willingly  and  under  no  compulsion  whatever, 
and  with  full  Imowledge  of  its  terms,  in  substitution 
for  and  in  place  of  l^efits  which  he  might  claim 
under  the  Workmen's  Oompensation  Act;  (3)  that 
this  was  a  legal  and  effectual  contract  with  the 
deceased  workman  and  the  defendants ;  (4)  that  the 
plaintiff  hsd  recdved,  was  receiving,  and  would 
m  future  reodve  the  full  benefits  under  the  scheme 
thus  contracted  for. 

On  thfse  findings  the  judge  hdd  that  compensation 
under  the  scheme  was  by  section  3,  tub-section  1,  of 
the  Workmen's  Oompensation  Act,  1897,  the  same  as 
compensation  under  the  Act,  and  that  therefore  the 
emplovers  were,  under  section  1,  sub-seodon  2  {b), 
not  liable  both  to  pay  that  compensation  and  also  to 
proceedings  under  the  Employers'  Liability  Act.  The 
divisional  Oourt  hdd  that  taking  the  benefit  of  a 
scheme  under  the  Workmen's  Oompensation  Act,  1897, 
was  not  the  same  as  taking  proceedings  to  recover 
oompensation  under  the  Act,  and  that  Uie  plaintiff 
was  not  debarred  by  section  1,  sub-section  2  (5).  from 
claming  damages  under  the  Employers'  Liability 
Act,  1880 ;  but  that  the  payments  recdved  imder  tihe 
scheme  would  probably  have  to  go  in  reduction  of 
the  damages  awarded.  The  defendants  by  leave 
appealed. 

By  section  1,  sub-section  2  (&),  of  the  Workmen's 
Oompensation  Act,  1897,  "When  the  injury  was 
caused  by  the  personal  negligence  or  wilful  act  of  the 
emplofer,  or  of  some  person  for  whose  act  or  default 
the  employer  is  respondble,  nothing  in  this  Act  shall 
affect  any  dvil  liability  of  the  employer,  but  in  th^t 
case  the  workman  may,  at  his  option,  dther  daim 
compensation  under  tms  Act,  or  take  the  same  pro- 
ceedings as  were  open  to  him  before  the  oommenoe- 
ment  of  this  Act;  but  the  employer  shall  not  be 
liable  to  pay  oompensation  for  mjory  to  a  workman 
by  acddent  arising  out  of  and  in  the  course  of  the 
employment  both  independently  of  and  also  under 
this  Act,  and  shall  not  be  liable  to  any  proceedings 
independently  of  this  Act,  except  in  case  of  such 
persond  negfigenoe  or  wilful  act  as  aforesaid."  By 
section  3,  sub-section  1,  "  If  the  Begistrar  of  Friendly 
Sodeties,  after  taking  steps  to  ascertain  the  views  of 
the  employer  and  workmen,  certifies  that  any  scheme  of 
compeusation,  benefit,  or  insurance  for  the  workmen 
of  an  employer  in  any  employment,  whether  or  not 
such  scheme  indudes  other  employers  and  their  work- 
men, is  on  the  whole  not  less  favourable  to  the  ffeneral 
body  of  workmen  and  their  dependants  thau  w»  pro- 
vidoBS  of  this  Act,  the  employer  may,  until  the 
certificate  is  revoked,  contract  ^th  any  of  those 
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workmen  that  the  provinons  of  the  8oh<*me  shall  be 
substituted  for  the  provisions  of  this  Act,  and  there- 
upon the  employer  shall  be  liable  only  in  acoordauoe 
with  tiie  scheme,  but  save  as  aforesaid,  this  Act  shall 
apply  notwithstanding  any  contract  to  the  contrary 
made  after  the  commencement  of  this  Act."  The  scheme, 
which  was  entitled  **  Bales  of  the  Soath  Staffordshire 
and  East  Worcestershire  Mining  District  Compensa- 
tion Fund,"  was  applicable  to  a  number  of  collieries 
in  the  diitriot,  indudinff  the  defendants'  colliery,  and 
rule  3,  which  was  headed  '*  Objects  and  purposes," 
was  as  follows :  "  The  objects  of  this  society  are  the 
raising  of  funds  by  certain  specified  contributions 
from  the  employers  and  workmen  of  the  collieries  and 
ironstone  mtneb  of  the  South  Staffordahire  and  Bast 
Worcestershire  mining  district  (see  rule  33)  to  make 
provision  in  caees  of  fatal  and  non- fatal  accidents,  as 
follows: — (a)  A  sum  at  the  death  of  aoy  member; 
{h)  a  weekly  allowance  to  the  widows  and  children  of 
married  members  whose  death  was  the  result  of  an 
accident;  (c)  a  weekly  allowance  to  the  dependants 
of  members  over  sixteen  years  of  age  whose  death  is 
the  result  of  an  accident,  such  dependants  being 
members  of  a  workman's  family  as  specified  in  the 
Fatal  Accidents  Act,  1846 ;  {d)  a  wtekly  allowance  to 
members  who  suffer  non-fa  al  accidents.  The  society 
is  formed  uader  the  powers  given  by  section  3  of  the 
Workmen's  Compensation  Act,  1897,  and  the  coq- 
tributioDS  m%de  by  the  employers  to  this  society  are 
to  be  in  lieu  of  and  to  exempt  them  from  an^  further 
claims  which  otherwise  the  members  of  this  society 
may  be  entitled  to  prosecute  as  the  result  of  accidents 
occorriog  daring  their  employment." 

W.  8hakespeare  (A.  Powell,  K.C.,  with  him),  for  the 
defendants  — A  workman  can  only  make  a  claim 
either  under  the  Workmen's  Compensation  Act,  1897, 
or  independently  of  it.  The  scheme,  by  section  3, 
sub-aection  1,  of  the  Act,  is  a  scheme  of  oompeosatioe, 
benefit,  or  insurance  for  the  workman,  if  and  when 
he  would  otherwise  become  entitled  to  compensation 
under  the  Act,  and  by  the  agreement  witu  the  work- 
man the  provisions  of  tue  scheme  have  been  sub- 
stituted for  the  provisions  of  the  Act.  The  scheme 
derives  its  force  from  the  Act,  or  has  a  close  connec- 
tion with  it,  and  therefore  compensation  under  the 
scheme  is  compensation  under  the  Act  within  section 
1,  sub-section  2  {b),  of  the  Act.  That  being  so,  the 
employers  cannot  also  be  liable  independently  of  the 
Act.  They  are  only  liable,  by  section  3,  sub-section 
1,  in  accordance  with  the  scheme.  The  dedsion  in 
Edioards  v.  Godfrey,  47  W.  B.  661.  [1899]  2  Q.  B. 
333,  shows  that  a  workman  cannot,  except  by  ad  ipt- 
ing  the  procedure  specified  in  section  1,  sub-section  4, 
claim  to  recover  compensation  under  the  Act  and  in- 
dependently of  it.  [MLathbw.  L.J. ,  referred  to  Beckley 
T.  8coU  di  Co.,  [1902]  2  I.  B.  604.]  Secondly,  apart 
from  the  Workmen's  Compensation  Act,  1897,  no  one 
can  be  called  upon  to  pay  twice  for  the  same  wrong. 
A  workman  cannot,  after  having  made  a  contract 
with  his  employers  for  a  scheme  of  compensation  for 
injuries  by  accident,  and  having  receiv^  compenia- 
tion  under  the  scheme,  bring  an  action  under  the 
Employers'  Liability  Act,  1880,  or  at  common  law. 
Bule  3  of  the  scheme  is  a  contract  not  to  sue  the 
employers.  There  is  no  statutory  prohibition  against 
contracting  out  of  the  Employers'  Liability  Act,  1880: 
OrijffUh$  v.  Earl  of  Dudley,  30  W.  B.  797,  9  Q.  B.  D. 
367.    The  defendants  are  therefore  not  liabde. 

Jamea  WiUon,  for  the  plaintiff.— The  scheme  pro- 
vides for  compensation  which  under  the  Act  of  1897 
is  to  be  in  lieu  of  compensation  under  the  Aot.  The 
provisions  of  the  scheme  are  for  that  purpose  only 
"  substituted  for  the  provisions  of  this  Act,"  within 
section  3,  sub-section  1.  The  scheme  leaves  untouched 
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the  workman's  remedies  indeoendently  of  the  Aot  No 
doubt  the  workman  or  his  dependants  cannot  da^m 
compensation  both  under  the  scheme  and  under  the 
Act  of  1897.  At  the  same  time  teking  compensation 
under  the  scheme  is  not  made  by  the  Act  a  bar  to 
bringing  an  action  at  common  law  or  under  the 
Em^oyers'  Liability  Aot,  1880.  If  the  Aot  had 
intended  to  deprive  the  workman  of  his  other 
remedies  it  would  have  said  so  in  clear  terms.  Bole  3 
of  the  scheme  has  not  the  effect  of  comtraotfng  out  of 
the  Employers'  Liability  Aot,  1880. 

Shakespeare  replied. 

Collins,  M.B. — ^This  is  an  appeal  from  the  judg- 
ment of  the  Divisional  Court  overruling  the  decision  of 
Judge  Whitehome  at  the  Birmingham  County  Court. 
The  case  Is  of  importance,  because  it  involves  a  point 
which,  we  have  been  told,  it  common  to  many  other 
large  collieries  in  the  district. 

A  workman  in  the  defendants'  employment  met 
with  his  death  by  an  accident  arising  out  of  and  in 
the  course  of  his  employment.  His  widow  brought 
nn  action  in  the  county  court  under  the  Employ'*r8* 
Liability  A'^t,  1880.  At  the  hearmg  it  was  proved 
that  there  was  a  duly  certified  soh«me  within  section 
3.  snb-section  1,  of  the  Workmen's  Compensation 
Aot,  1897,  in  operation  at  the  d^'fendants'  colliery, 
which  prescribed  certaiu  compensation  in  all  cases  of 
accident  arising  out  of  the  employment,  including 
accidents  causing  death.  The  point  was  taken  tiiai 
the  existence  of  the  acheme  was  an  answer  to  the 
action.  The  county  court  judge  arrived  at  certain 
findings  of  fact,  and  he  held  that  as  the  workman 
had  agreed  to  the  scheme,  and  as  the  widow  had 
received  compensation  under  the  scheme,  she  was  not 
entitled  to  bring  an  action  under  the  Employers' 
Liability  Act,  1880.  The  section  upon  which  the 
decision  of  the  Divisional  Court  turned  w-ts  section  1, 
sub-section  2  {b),  of  the  Workmen's  Compensation 
Act,  1897.  That  enactment  is  an  expression  by  the 
Legislature  that  the  remedies  open  to  the  work- 
mun — namely,  his  remedy  at  common  law,  his 
remedy  under  the  Employers'  Liability  Aot 
1880,  and  his  remedy  under  the  Workmea's 
Compensation  Act,  1897— are  not  concurrent,  bat 
separate,  remedies,  as  to  wtiich  the  workmau  miiit 
exercise  his  option,  and  th^  exercise  of  the  option  is 
conclusive.  Effect  was  given  to  that  view  of  the 
section  in  Edwards  v.  Godfrey,  the  headnote  of  which 
is  as  follows :  '*  Where  a  workman,  who  has  been 
injured  by  an  accident  arisin^^  out  of  and  in  the 
course  of  his  employment,  brings  an  uosuccssfal 
action  to  recover  damages  against  hit  employer,  and 
is  desirous  of  having  compensation  for  tiis  injiry 
assessed  under  the  workmen's  Compensation  Act, 
1897,  he  must  follow  the  procedure  prescribed  bf 
section  1,  suo-sec'ion  4,  of  that  Act,  and  must  apply 
then  and  there  to  the  judge  trying  the  action  for  an 
assessment  of  compensation ;  he  cannot  at  a  subse- 
quent date  initiate  independent  proceedings  against  his 
employers  by  a  request  for  arbitration  under  that  Act." 
A.  L.  Smith,  L.J.,  who  delivered  the  leading  judg- 
ment, said:  "Our  decision  must  depend  upon  the 
true  construction  of  sub-sections  1,  2  (6),  and  4  of 
section  1,  and  some  liffht  is  thrown  upon  them  by 
clause  14  of  Schedule  £  As  I  read  section  1,  sub- 
section 2  {b),  it  givds  to  the  workman,  in  oases  srhece 
he  would  previously  have  had  a  right  of  action,  an 
option,  which  he  may  exercise  as  he  likes,  of  bringing 
an  action  at  common  law,  or  of  resorting  to  the  pro- 
cedare  for  Uie  assessment  of  compensaticm  given 
by  the  Aot  itself ;  this  seems  to  me  to  be  the  dear 
meuiing  of  the  sub-section.  The  respondent  has 
availed  himself  of  the  riffht  given  him  by  that  sub- 
section ;  he  has  exercis^  hu  option  in  favour  of 
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bringiog  a  common  law  aotion»  which  has  failed. 
Hdviog  been  defeated  in  this  action,  there  would,  bat 
lor  the  proraioQi  of  section  1,  sab-seotion  4,  have 
bean  an  end  of  any  claim  by  the  respondent  against 
the  appellant  in  respect  of  the  injury.  Toat  sub- 
section, however,  is  in  favour  of  t&e  workman,  and 
gives  him  a  verf  great  advantaice  where  he  has 
exercised  his  option  and  finds  too  late  that  he  hai 
•z*'roi4efl  it  in  the  wrong  way;  it  gives  him  a  lociu 
pmitentim,  and  enables  the  oonncy  court  judge 
before  whom  the  action  is  tried,  if  applied 
to  by  the  plaintiff  at  the  time,  to  assess  com- 
peniation  under  the  Act.  That  is  a  clear  benefit  to 
theworkmtn,  and  while  giving  it  to  him  the  sub- 
section alto  confers  a  benefit  upon  the  employer  by 
S>ing  the  county  court  judge  power  to  deduct  from 
e  compensation  which  he  awards  all  the  costs  caused 
by  bringing  the  ac4on  instead  of  taking  proceedings 
uoder  tbe  Act;  that  is  a  fair  enactment,  giving  some- 
thing to  master  and  man  alike."  That  is  a  decision 
that  the  two  proceedings  are  not  consistent ;  that  in 
one  sense  they  are  inconsistent ;  and  that  there  must 
be  an  election  which  proceeding  to  adopt,  the  work- 
man not  being  at  liberty  to  pursue  the  two  remedies. 
I  now  come  to  the  provisions  as  to  contracting  out 
contained  in  section  3.  sub-seetion  1,  of  the  Act  of 
1897.  That  section  allows  a  scheme  oil  compensation 
to  be  agreed  upon  between  the  employer  and  his 
workmen,  and  it  provides  that  the  scheme  must  fulfil 
certain  conditions  before  it  can  be  certified  by  the 
Begistrar  of  Friendly  Societies.  The  scheme  here 
has  been  certified  by  the  registrar,  and  the  county 
court  judge  has  found  that  the  contract  with  the 
workaaian  adopting  the  scheme  is  a  valid  and  binding 
contract.  The  result  is  that  in  the  case  of  a  workman 
who  agrees  to  the  scheme,  as  Hxe  workman  in  the 
present  case  did,  the  provisions  of  the  scheme  are 
substituted  for  the  provisions  of  the  Act  If  the 
workman  had  taken  his  rem*Kly  under  the  Act  he 
ould  not  then  have  taken  pric^dtngs  under  the 
Bmplo?ers'  Liability  Act,  1880.  But  it  is  said  that 
the  plaintiff  here  did  not  t«kd  proceedings  under  the 
Act,  but  under  the  scheme.  The  answer  to  that  is 
that  the  scheme,  when  a  valid  one,  is  substitute!  for 
thti  Act.  Is  there  any  difference  in  the  position  of  a 
workman  because  he  has  taken  that  which  is 
su^tituted  for  the  rights  given  by  the  Act 
instead  of  those  rishts  themselves  P  In  my 
opinion  he  is  in  precisdy  the  same  position  in  both 
c«ies.  The  Divisional  Oourt  decided  the  case  upon  a 
diffsrent  ground.  They  decided  the  ca^e  upon 
section  1,  sub-section  2  {b),  of  the  Act,  wliich  wa§ 
mainly  relied  upon  before  them,  the  last  dause  of 
which  provides  that  "the  employer  shall  not  be 
liable  to  pay  compensation  for  injury  to  a  workman 
by  accident  arising  out  of  and  in  the  course  of  the 
employment  both  independently  of  and  also  und**r 
this  Act,  and  shall  not  be  liable  to  any  proceedings 
independently  of  this  Act,  except  in  case  of  such 
personal  negligence  or  wilful  act  as  aforesaid."  The 
bivisional  Oourt  said  that  the  action  under  the 
Employers'  Liability  Act,  1880,  wss  a  proceeding 
independent  of  the  Act  of  1897,  and  that  that  pro- 
ceed^ would  be  bsrred  b?  previous  proceedings  to 
assess  compensation  under  the  Workmui's  Oompaosa- 
tion  Act,  1897 ;  but  that  under  that  section  proceedings 
under  a  scheme  were  not  proceedings  under  the  Act. 
Up  to  that  point  I  do  not  know  that  I  am  prepared 
to  differ  from  the  Divisional  Oourt.  But  there  is  the 
additional  point  that,  though  compensation  under 
the  scheme  is  not  oompensation  under  the  Act, 
acceptance  of  oompensation  under  the  scheme  does 
undoubtedly  bar  any  proceedings  being  ti^en  under 
the  Act,  because  the  scheme  by  section  3,  sub-section 
1,  is  substitated  (or  the  provisions  of  the  Act,  and  a  i 


workman  who  has  taken  the  benefits  under  the  scheme 
is  in  the  same  position  as  if  he  had  ttken  compensa- 
tion under  the  Act  By  the  workman's  assent  to  the 
scheme,  and  by  the  receipt  of  compensation  under  it, 
he  is  put  in  the  stme  poation  as  if  he  had  sought  for 
and  received  compensation  under  the  Act.  The  widow 
of  the  workman  is  in  no  batter  condition  than  the 
workman.  In  my  opinion  the  judgment  of  the  learned 
county  court  judge  was  right,  and  must  be  restored, 
and  Uie  decision  of  the  Divisional  Oourt  must  be 
reversed. 

BoKBB,  L.  J. — I  am  of  the  same  opinion.  Where 
under  section  3,  sub-section  1,  of  the  workmen's  Oom- 
pensation Act,  1897,  one  finds  a  scheme .  certified  by 
the  Begistrar  of  Friendly  Societies,  and  one  also  finds 
a  contract  made  between  the  worlmian  and  the 
employer  such  as  is  referred  to  in  that  sub-section, 
then  in  my  opinion  the  workman  and  tiiose  claiming 
through  Mm,  who  come  under  the  provisions  of  the 
scheme,  and  are  bound  by  the  contract  to  accept  the 
provinions  of  the  scheme  as  substituted  for  the 
provisions  of  the  Act,  are  in  the  same  position  as  if  he 
or  those  claiming  thtoug^h  him  had  availed  himself  or 
themselves  of  the  provisions  of  the  Act  by  dauning 
compensation  under  it,  in  which  case  neither  he  nor 
they  can  subsequently  take  advantage  of  any  other 
remedies  either  at  common  law  or  under  other  Acts. 
I  think  that  this  appears  from  those  piurts  of  the  Act 
which  have  been  referred  to  by  the  Master  of  the 
Bolls,  and  particularly  from  the  words  of  section  3, 
sub-section  1,  *'  the  provisions  of  the  scheme  shall  be 
substituted  for  the  provisions  of  the  Act,  and  there- 
upon the  employer  shall  be  liable  only  in  accordance 
with  the  scheme."  In  the  present  case  there  is  a 
scheme  certified  by  the  Begistrar  of  Friendlv  Societies, 
and  there  is  a  contract  between  the  employers  and 
the  workman  which  contains  this  provision  in  rule  3 : 
"  Ttie  society  is  formed  under  the  powers  given  by 
section  3  of  the  Workmen's  Oompensation  £oi,  1897, 
and  the  contributions  made  by  the  employers  to  this 
sodety  are  to  be  in  lieu  of  and  to  exempt 
them  from  any  further  daims  which  otherwise 
the  members  of  this  sodetv  may  be  entitled  to 
prosecute  as  the  result  of  acddents  occurioff  during 
their  employment."  The  employers  contributed  to 
the  funds  of  the  society  and  the  workman  was  a 
member  of  the  society,  and  so  the  clause  applies.  The 
county  court  judge  has  found — and  his  finding  is 
binding  upon  us  and  final—tiliat  the  workman  accepted 
the  scheme  willinglv  and  under  no  compulsion  what- 
ever, and  with  f  uU  knowledge  of  its  terms,  in  substi- 
tution for  and  in  place  of  the  benefits  which  he  might 
daim  under  the  Act,  and  that  this  was  a  legal  and 
effectual  contract  Tliat  being  so,  I  think,  upon  the 
true  construction  of  this  contract,  that  the  words  at 
the  end  of  rule  3,  which  exempts  the  employers  from 
any  further  claims  which  otherwise  the  members  of 
the  sodety  may  be  entitled  to  prosecute  as  the  result 
of  acddents,  caimot  properly  be  cut  down,  and  they 
in  effect  carrv  out  the  provuions  of  section  3,  sub- 
section 1,  of  the  Act,  and  are  valid  and  binding.  The 
wordiuff  of  rule  3  is  dear.  It  follows  that,  if  those 
words  have  to  receive  their  ordinary  meaning  and 
oannot  be  out  down,  those  who  come  under  the 
scheme  are  debarred  from  brioging  an  action  at 
common  law  or  under  the  Employers'  Liability  Act, 
1880,  the  contract  exempting  the  employers  from  any 
further  daim*  The  scheme,  therefore,  is  an  absolute 
bar  to  an  action.  As  the  Master  of  the  Bolls  has 
pointed  out,  this  point  was  not  really  brought  to  the 
attention  of  the  Divisional  Oourt,  and  consequently 
was  not  dealt  with  b^  that  oonrt  in  their  judgment. 
The  appeal  must  be  allowed. 

MatheWi  L  J. — ^I  am  of  the  same  opinion.  Seotioa 
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3,  inb-feotioii  1,  of  the  Workmen's  Compensation 
Act,  1897,  fpedfiei  the  termi  and  oonditiona  nnder 
whioh  a  workman  can  agree  to  contract  himeelf  oat 
of  the  Act.  In  the  present  case  the  workman  elected 
to  take  compensation  nnder  the  scheme,  and  the 
fxerdse  of  that  option  is  final  nnder  section  1,  sub- 
section 2  {h)  of  the  Act.  If  a  workman,  who  has  not 
agreed  to  a  scheme,  elects  to  bring  an  action  under 
the  Employers'  Liability  Act,  1880,  and  he  fails  in 
that  action*  section  1,  sub-section  4,  of  the  Act  of 
1897,  entitles  him  to  ask  the  court  which  tries  the 
action,  to  assess  compensation  under  the  Act  of  1897. 
In  Edvoardi  ▼.  Godfrey  it  was  decided  that,  if  the 
plaintiff  does  not  follow  the  procedure  prescribed  by 
that  sub-ieotion,  he  cannot  subsequently  take  pro- 
ceedings to  recover  compensation  under  the  Act  of 
1897.  It  seems  to  me  to  be  impossible  to  give  effect 
to  the  decision  in  Edioards  v.  Godfrey  without  holding 
that  tiie  option  is  limited  as  I  have  said  The  work- 
man here  was  bound  by  the  scheme.  I  should  like 
to  say,  with  reference  to  the  case  of  Beckley  v.  8coU  <£; 
Co.,  in  the  Oourt  of  Appeal  in  Ireland,  that  I  am  much 
struck  by  the  cogent  rea«oning  of  Holmes,  L.  J.,  ia 
that  case. 

AppecU  allowed. 

Solicitors  for    the  plain  tiff,  A,  H.  Amould,  for 
E,  J.  Stanhury-EardUy^  Birmingham. 

Solicitors  for  the  defeodants,  Timlrdl  ih  Dtighion^ 
for  W.  Shakespeare  &  Co,,  Birmingham. 


From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Bomer  and  '  Feb.  24. 

Mathew,  L.JJ.)  .   ) 

Kaufman  v.  Qerson.  (a ) 

Conflict  of  laws — Contract  made  and  to  he  performed 
abroad-— Contract  ohtaimd  by  moral  coercion — Agree- 
ment to  stifle  prosecution — Validity  according  to  law 
of  foreign  coutUry — Enforcement  in  England. 

The  defendant's  husband  Jhaving^  misappropriated 
money  which  Ju»d  been  entrusted  to  him  by  tM  plaintiff 
in  France  for  a  specific  purpose,  the  parties  being  all 
domiciled  in  France.  tJie  plaintiff  indu^  the  defendant, 
by  threats  to  prosecute  her  husband  and  thus  to  dishonour 
ker  name  and  that  of  her  children,  to  sign  an  agreement  to 
pay  tJie  money  by  instalments  out  of  her  own  property.  The 
agreement  was  made  in  France,  and  was  intended  to  be 
performed  there,  and,  according  to  the  evidence,  was  valid 
according  to  the  law  of  France,  The  defendant  paid 
some  of  the  instalments  due  under  the  agreement,  and 
having  come  to  reside  in  England  an  (tction  was  brought 
against  her  in  England  to  recover  further  instalments 
under  the  agreement. 

Held,  that,  cm  the  agreement  was  obtained  from  the 
defendant  by  moral  coercion,  it  was  not  enforceable  in 
England,  even  though  it  might  be  valid  according  to  the 
law  of  France. 

Judgment  of  Wright,  J.  (61  W.  R.  683,  [1903]  2 
K,  B.  114),  reversed, 

kygMl  from  the  judgment  of  Wright,  J.,  at  the 
trial  of  the  action  without  a  jury  (reported  in  51 
W.  B.  683,  [1903]  2  K.  B.  114). 

The  action  was  brought  to  recover  a  sum  of  £152, 
the  balance  of  £654,  mm  Augusta  Gerson  under  a 
written  guarantee  whereby  she  guaranteed  the  p«y- 
ment  of  the  £654  due  from  her  Husband,  Bmile  Qer- 
8on»  to  the  plaintiff. 

Th»  Iscts  were,  shortly,  as  foUows,  as  found  by  the 

(a.}  Beported  by  W.  F.  Barby,  Bsq.,  Barrister-at- 
Law. 


learned  judge:  The  plaintiff,  Kaufman,  in  France 
placed  in  the  hands  of  Qerson,  as  a  friend  whom  he 
wished  to  assist,  a  sum  of  money  to  be  used  in  buy- 
ing skins  to  be  dressed  and  sold  for  their  joint 
braeflt.  Qerson  appropriated  part  of  the  monsy  to 
his  own  use  instead  of  aoplyiag  it  in  buying  skins. 
His  conduct  was  criminal  in  France,  and  a  prosecution 
was  threatened.    In  order  to  avoid  a  prosecution  and 

Sroteot  the  good  name  of  Qerson's  ohildreo,  the 
efendant  nncter  ^e  influence  of  Eauf  oiau's  threat  to 
prosecute  her  husband  and,  as  the  Oourt  of  Appeal 
found,  to  dishonour  her  name  and  her  childMu's 
nsmes,  and  at  Ids  instance,  agreed  in  writing  to 
make  good  bv  instalments  out  of  h«r  own  property 
the  amount  of  the  defalcation  on  the  express  terms 
that  there  should  be  no  prosecution  on  the  part  of 
Kaufman.  This  agreement  was  made  in  France,  and 
it  was  intended  by  the  parties  to  be  governed  by  the 
French  law  and  to  be  wholly  performed  in  France. 
Tbe  defendant  was  English  by  birth,  her  husband  a 
German  by  birth ;  both  were  at  the  time  €  f  the  agree- 
ment domiciled  in  France.  According  to  the  nnoon- 
traiioted  evidence  of  the  only  witness  called  as  an 
expert  in  French  law,  and  to  some  authorities  whicl 
he  cited,  the  agreement  was  not  invaltdattd  m  Franca 
either  on  the  ground  of  the  compromise  of  a  criminal 
cha^'ge  or  on  the  ground  of  oppression  or  undue  in- 
fluence, or  on  the  ground  of  want  or  illegality  of  con- 
sideration. The  defendant  paid  some  instalments, 
and  being  now  resident  in  Bngland  and  having  pro- 
perty here,  this  action  was  brought  against  her  to 
recover  instalments  due  and  payable  under  the  agree- 
ment. It  was  contended  on  her  behalf  that  the  con- 
sideration for  the  agreement  was,  aooordtng  to 
Bnfflish  law,  illegal  and  contrary  to  public  policy, 
and  that  the  agreement  was  obtained  by  means  of 
undue  influence  and  threats,  and  therefore  ought  not 
to  be  enforced  in  the  English  courts. 

Wright,  J.,  held  that  the  contract  being  valid 
according  to  the  law  of  the  country  where  it  was 
made  and  intended  to  be  performed,  though  invalid 
in  Bngland,  was  enforceable  here  the  undue  inflaence 
or  duress  under  which  the  oontraot  was  obtained  not 
being  such  as  would  avoid  the  contract  under  any  bat 
unreasonable  and  uncivilized  insticntions  of  law.  He 
aooorduigly  gave  judgment  for  the  plaintiff. 
The  defendant  appSsded. 

Montague  Shearmin,  K,C.f  aud  Eustace  Hills,  for 
the  defendant. 

Montague  Lush,  K,C,  and  Israel  Davis,  for  the 
plaintiff. 

OoLLiNS,  M.B.— This  in  appeal  from  the  judgment 
of  Wright,  J.,  and  it  raises  an  ioportant  ^uestioo. 
The  appellaot,  who  is  the  wife  of  a  man  named 
Qerson,  was  induced  by  threats  of  a  criminal  proeeco* 
tion  in  France  against  her  husband  to  give  an  under- 
taking to  the  pliSntiff  to  pay  him  a  sum  of  money. 
The  money  was  to  be  paid  over  a  series  of  years,  and 
a  balance  remains  unpaid.  The  plaintiff  and  tiie 
defendant  both  beme  now  in  England,  the  plaintiff 
sues  the  defendant  for  the  balance.  Two  potnti  are 
raised.  First,  that  the  agreement  is  bad  on  the 
ground  that  it  is  an  agreement  to  stifle  a  criminal 
prosecution.  Secondly,  that  the  agreement  is  bad  on 
the  ground  that  it  was  obtamed  by  duress  or  nndue 
pressure.  The  learned  judge,  after  having  heard  tbe 
evidence  of  a  French  avoool,  came  to  theconctusion,  on 
the  flrst  point,  that  there  is  nothing  wrong  according 
to  French  law  in  an  agreement  for  value  to  stifle  a 
prosecution ;  and  he  held  that,  as  ttie  contract  waa 
made  in  France  by  persons  who  were  domicilei  Uiera 
and  was  intended  to  be  performed  there,  the  defence 
that  the  contract  was  bad  on  tue  ground  that  it  was 
an  agreement  to  stifle  a  proseoation  was  not  one  «posi 
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whsohaa  Enjg^liah  oonrt  wonld  ttayitv  hand.  The 
second  point  is  that  the  oiroamitaooes  here  were  saoh 
that  the  contract  was  obtained  by  coercion,  and  is 
therefore  one  which  the  Eogliah  conrts  would  not 
enforce*  That  involves  a  question  of  fact — oamely, 
whether  the  defendant  has  established  that  the  con- 
tract was  obtained  by  coerdoo.  The  learned  judge 
seems  to  me  to  have  so  fonnd.  He  said :  '*  G^erson 
appropriated  pirt  of  the  money  to  his  own  use  instead 
ol  applying  it  in  buying  slons.  His  conduct  was 
oriaiiDal  in  France,  and  a  prosecution  was  threatened. 
In  ord«-r  to  avoid  a  prosecu'ion  and  to  protect  the 
good  name  of  Gerson's  children,  his  wife,  the  present 
defendant,  under  the  iDflueoce  of  Kaufman's  threat 
and  at  his  iostince,  agreed  in  writing  to  make  good 
by  instalments  out  of  her  own  property  the  amount  of 
tbe  defalcstion,  on  the  express  terms  ttiat  there 
should  be  no  prosecution  on  the  part  of  Kaufman." 
Upon  looking  at  the  wifo*s  evidence  it  seems  clear  that 
she  signed  the  guarantee  under  threat  of  her  husband's 
prosecution,  and  of  the  dishonour  of  her  name  and  her 
ctiildren's  names.  Two  answers  are  given  to  that. 
Ic  is  said  in  the  first  place  that  the  la-ly  and  her 
husband  were  married  in  France  without,  a  pettlement, 
but  with  community  of  goods  under  the  French  code, 
and  that  the  wife  was  civilly  liable  with  her  husband 
for  his  debts.  E?eo,  however,  if  tbat  were  so, 
ic  is  dear  that  in  this  case  the  plaintiff  was  not 
content  with  any  such  remedy  ai  that,  but  wanted 
something  more,  and  he  got  it  by  the  strongest 
possible  moral  pressure  under  a  threat  to  dishonour 
hi'r  name  and  her  children's  n%mes.  Yielding  to  that 
threat,  the  wife  was  constrained  by  it  to  sign  the 
guarantee,  and  she  paid  sums  of  m'  n^y  under  it  from 
time  to  time  under  continual  threats  to  prosecute  her 
husbftud.  It  WAS  not  until  she  was  driven  by  these 
dvil  proceedings  in  Bjgland  that  she  set  up  ttie 
defence  and  refused  to  m%ke  any  further  payoaents. 

The  real  question  is  whether  the  agreement  thus 
obtained  can  be  enforced  in  this  oount^.  I  will  not 
detl  with  the  first  point  stated  above — namely,  that  a 
contract  to  interfere  with  the  course  of  justice  cannot 
be  enf creed  iu  this  oountry.  The  law  of  France  is 
said  to  differ  from  the  law  of  England  upon  that 
point,  and  I  do  not  say  that  such  a  contract,  vaUd  in 
that  oountry,  might  not  be  enforced  here.  I  am  not 
prepared  to  give  any  final  opinion  upon  that  point. 
I  am,  however,  not  prepared  to  say  that  suih  a  con- 
tract might  not  be  enforced  in  this  country.  I  propose 
to  decide  this  case  upon  the  second  point  It  is  said 
that  by  the  law  of  France  an  agreement  brought 
about  by  moral  pressure  or  coerdon  can  be  enforced 
ia  that  country.  The  learned  judga  seemf  to  take 
that  view.  He  seems  to  have  thought  that  it  was 
coercion  aooordingto  the  law  of  Bngland,  but  that  it  was 
not  coerdon  according  to  the  law  of  France,  and  that, 
therefore,  the  agreement  was  enforceable  here.  The 
learned  jndg^  said:  ''The  second  ground  on  which 
the  contract  in  the  present  case  is  impeached  is  that  it 
was  obtained  by  the  undue  icfiuenoe  or  duress  of  a 
threat  to  prosecute  the  husband  for  crimCi  If  this 
objection  is  to  be  regarded  as  based  on  considerations 
of  public  policy,  the  same  answer  applies  a§  in  the 
case  of  the  first  objection.  It  seems,  however,  to  be 
more  in  the  nature  of  an  objection  to  the  proof  of 
consent  of  the  [defendant  to  the  contract,  a  consent 
induced  by  duress  or  undue  influence  being  by 
Bnglish  law  treated  as  no  consent.  If  this  be  the 
oorxect  view,  it  would  seem  that  the  law  of  the 
oountry  in  which  the  contract  is  made  and  is  to  be 
performed  and  in  which  the  jparties  are  domiciled 
ought  to  prevail,  unless  there  u  such  duress  as  must 
be  oonddered  to  avoid  the  contract  under  any  but 
nareaspnable  and  undviUsed  institutions  of  law— « 
detoription  which  wonld  be  applicable  to  sndi  a  case 


as  that  of  consent  obtained — e.^.,  by  physic  d  torture 
or  by  the  use  of  drugs,  but  which  cannot  properly  be 
applied  to  this  case."  The  whole  point  is  contained  in 
the  last  few  lines.  The  learned  judge  admitted  that 
if  the  contract  had  been  obtain^  by  physical 
Tiolenoe,  at,  for  example,  by  the  ose  of  a  pistol,  it 
would  not  have  been  enforceable  here,  whatever  view 
courts  in  other  countries  might  take.  If  that  be  so, 
what  does  it  matter  what  form  the  coerdon  takes  P 
Some  persons  are  more  easily  coerced  by  moral  than 
by  physical  threats.  Why  is  it  not  coercion  if  the 
threat  is  to  dishonour  the  wife  and  her  children  by 
proisecuting  her  hnsbandf  It  is  said  that  the  case 
must  oome  within  some  principle  universslly  recog- 
nized in  all  dvilized  countries  under  which  the  courts 
of  those  countries  will  refuse  to  enforce  such  a  con- 
tract, and  that,  unless  that  be  so,  the  Bnglish  courts 
are  not  entitled  to  refuse  to  enforce  the  contract 
which  is  valid  and  enforceable  in  the  country  where 
it  was  made.  The  authorities,  however,  are  opposed 
to  that  view.  Mr.  Lush  dted  two  passages  from 
Story  on  Oonflict  of  Laws.  Story  says,  in  section  258, 
that  contracts  which  are  founded  in  moral  turpitude 
and  which  are  inconsistent  with  good  order  and  the 
solid  interests  of  sodety,  even  though  they  might  be 
hdd  Talid  in  the  country  where  they  are  made,  would 
be  hdd  void  elsewhere,  or  at  least  ought  to  be,  if  the 
dictates  of  Christian  morality,  or  even  of  natural 
justice,  are  allowel  to  have  thdr  due  force  and  influ- 
ence in  the  administration  of  international  jurispru- 
dence. The  prindple  of  tbe  Bnglish  courts  is  that 
persons  asking  for  thdr  assistance  must  come  with 
dean  hands.  If  a  suitor  is  obliged  to  aver  something 
which  is  contrary  to  public  moralitr  and  which  would 
debar  him  from  obtaining  relief  if  the  contract  was 
made  here,  then  he  is  debarred  from  suing  here, 
though  he  might  not  be  debarred  from  suing  in  the 
foreign  country  where  the  contract  was  made ;  and 
the  fact  that  that  other  country  allows  him  to 
sue  cannot  control  the  action  of  the  Bcglish 
courti.  In  Westlake  on  Private  International 
Law  (3rd  ed.),  s.  215,  it  is  said:  "Where  a 
contract  conflicts  with  what  are  deemed  iu  Bngland  to 
be  essential  public  or  moral  interests,  it  cannot  be 
enforced  here,  notwithstanding  that  it  miy  haye 
been  yidid  by  its  proper  law.  The  plaintiff  in  such  a 
case  encounters  that  reservation  in  farour  of  any 
stringent  domestic  policy,  with  which  alone  any 
maxims  for  giving  effect  to  foreign  laws  can  bs 
recdved.  .  .  .  The  difficulty  in  every  particular 
instance  cannot  be  with  regard  to  the  principle,  but 
merdy  whether  the  public  or  moral  interests  con- 
cerned are  essential  enough  to  call  it  into  operation ; 
and  where  a  breach  of  f  iglish  law  is  not  contem- 
plated this  is  necessarily  a  question  on  which  there 
IS  room  for  much  difference  of  opinion  among 
judges."  The  question  is  whether  the  contract 
obtmned  by  such  moral  pressure  is  one  which  the 
courts  here  will  enforce.  Whether  a  foreign  court 
would  enforce  it  or  not,  the  prindple  applicable  is  one 
whidi  ought  to  exist  universally,  asd  an  Bnglish 
court  will  not  violate  its  own  prindple  by  giving 
effect  to  a  contract  brought  about  by  moral  coerdon. 
Our  dednon  ii  not  contrary  to  any  authority,  and  is 
consistent  with  the  weighty  dicta  of  Turner,  L.J.,  in 
Hope  V.  Hope,  8  De  G.  M.  &  G.  731,  with  which  Knight- 
Bruce,  L  J.,  agreed.  Iu  BouaiUon  v.  Bouiilhn,  28 
W.  B.  623,  14  ^  D.  351,  Fry,  J.,  said  very  mudi  the 
same.  Upon  this  broad  general  prindple  the 
defendant  is  entitled  to  the  protection  afforded  by 
the  Bnglish  courts  in  refusing  to  give  effect  to  a  con- 
tract whidi  ought  never  to  have  been  made.  The 
appeal  must  tiierefore  be  allowed. 

BoMSB,  LJ.— I  am  of  the  same  opinion.    The 


422 


TfeE  W££kLt  REt^OttTER.  [luy  7,1904.]        Vol.  Ut 


OOUBT  OF  ApPBAL. 


In  rb  Gist  (a  Parson  of  UirBonND  Mind). 


OOU£T  OF  AfPSAL. 


Srindple  of  law  is  Bnodnotly  and  accurately  stated  by 
[r.  Westlake  in  the  passage  from  his  book  which  has 
been  read  hj  the  Master  of  the  Holls.  The  only 
difficulty  lies  in  the  application  of  the  principle  there 
stated.  Shortly,  the  facts  amount  to  this — ^that  the 
plaintiff  extorted  a  contract  from  a  wife  by  threats 
of  criminal  proceedings  against  her  hnsbuid  if  she 
did  not  comply.  Thoie  proceedings  were  such  that  if 
taken  they  would  probably  have  resulted  in  the  ruin 
of  the  husband  and  the  social  disgrace  of  the  wife 
and  children.  By  these  means  the  plaintiff  obtained 
the  contract  he  is  now  leeking  to  enforce.  That 
being  so,  in  my  opinion  the  principle  stated  in  Mr. 
Westlake's  book  applies.  To  enforce  a  contract 
made  under  such  circumstance!  would  be  for  the 
court  to  do  something  which  would  conflict  with  the 
esienttal  moral  interest!  concerned.  The  court  ought 
not  to,  and  cannot,  be  asked  by  the  plaintiff  to  assist 
him  in  enforcing  a  contract  so  arrivea  at.  A  8ugges« 
tion  was  made  that  the  defendant  had  affirmed  the 
contract  after  the  improper  presiure  and  its  effects 
had  been  removed.  As  to  that  I  will  only  say  that 
it  was  neither  pleaded  nor  proyed. 

Mathew,  L.  J. — I  am  of  the  same  opinion.  The 
policy  of  the  English  courts  in  cases  like  the  present 
is  that  a  i>er8oa  who  has  obtained  an  affreement  by 
means  which  are  unfair  or  unjust  cannot  be  permitted 
to  arm  himself  with  rights  under  it  What  were  the 
means  used  by  the  plMntiff  to  obtain  this  contract  f 
On  the  evidence  it  appears  that  there  was  a  form  of 
moral  torture— nothing  less— applied  to  secure  it  It 
would  be  a  violation  of  essential  moral  principles  if 
the  court  were  to  allow  their  powers  to  be  used  to 
enforce  a  contract  of  that  kind.  I  agree  that  there  is 
no  evidence  of  any  ratification  of  the  contract  by  the 
defendant 

Appeal  aUowed. 

Solicitors  for  the  plaintiff,  LeggaU,  Bubinstein,  db  Co* 

Solicitors  for  the  defendant,  Dixmt  Wdd,  &  Diwmi. 


In  Lunacy.  ) 

(Vaudian  Williams,  Stirling,  and  [         Jan.  26,  26. 
ik)zens-Hardy,  L.JJ.}  ) 

In  re  Gist  (a  Pibson  of  TJnsottnd  Mind),  (a.) 

Lunatic — Beal  estate — Permanent  improvements — Appli^ 
caiion  tJiat  $um$  $o  eacpended  may  oe  a  charge  on  iuch 
real  estate  for  tJie  heneJU  of  persom  entiUed  to  per- 
eonaUg — Nature  of  improvemente — Administration  in 
lunacy— JuriedicUor^^Lunaey  Act,  1890  ^63  <fc  54 
Vict.  c.  6),  #.  118. 

Under  section  118  of  the  Lunacy  Act,  1890,  the  court 
has  discretion  to  consider  not  only  the  benefit  of  the 
lunatic  personally^  hut  also  the  question  of  what  is  fair 
as  between  his  real  and  personal  property;  and  the  court 
h<u  jurisdiction  under  that  section  to  order  thai  money 
already  expended  under  a  previous  order  in  permanent 
improvements  sJwuld  be  charged  upon  the  real  estate 
improved.  Repairs  incidental  to  the  ordinary  course  of 
management  would  not  come  within  the  category  of 
permanent  improvements,  and  therefore  ought  not  to  be 
made  a  charge  upon  the  real  estate. 

Attomey-Gtoeral  v.  Marquis  of  Ailesbury,  36  W.  B. 
737,  12  A.  0.  672,  discussed. 

This  was  an  appeal  from  an  order  of  a  master  in 
lunacy. 

The  appellant  was  the  heir-at-law  of  the  lunatic, 
who  was  unmarried  and  was  seised  as  tenant  in  tail 

(a.)  Beported  by  A,  B.  Tayloub,  Esq.,  Barrister- 
at-Law. 


in  possession  of  considerable  real  estate  in  the 
MicQands ;  and  the  appeal  was  against  an  order  of  the 
master,  dated  tiie  8th  of  December,  1903,  which  in 
substance  directed  that  the  amount  expended  upon 
what  were  said  to  be  permanent  improvements  of  the 
lunatic's  real  estate,  which  was  biemg  administered 
in  lunacy,  and  a  moiety  of  the  costs  and  expenses 
incurred  in  the  matter  might  be  declared  a  charge 
upon  such  realty  for  the  benefit  of  the  persons  entitled 
under  the  statutes  of  distribution  to  bis  personal 
estete,  and  that  a  mortfrage  of  the  real  estate  to 
secure  the  amount  of  the  charge  to  the  lunatic's 
personal  estete  should  be  made  to  truitees. 

As  long  ago  as  1877  an  order  had  been  made  by 
Baggallay,  L.J.,  directing  that  the  sums  of  mooey 
necessary  for  the  expenses  and  permanent  improve- 
ment of  the  estates  should  be  a  charge  on  thoee  fstetes, 
and  could  be  raised  by  mortgage  {In  re  Gist,  6  Cb.  D. 
881,  25  W.  B.  Dig.  161),  and  similar  orders  were  made 
in  1886  and  1888.  By  an  order,  dated  the  14th  of 
March,  1894,  it  was,  amongst  other  tbinss,  ordered 
that  J.  H.  Belfrage,  tiie  then  oommittee  of  the  estate 
of  the  lunatic,  should  be  at  liberty  to  make  oertsin 
improvemente  therein  mentioned,  such  as  to  cut  and 
sell  timber  of  the  estimate  d  value  of  from  £700  to 
£800  upon  the  estete,  and  also  to  execute  certain 
permanent  improvemente  such  as  repairs  to  the  farm- 
houses and  buildings  specified  in  his  affidavit.  '*  and  to 
expend  thereon  so  much  ss  shall  be  necessary  of  the 
proceeds  of  the  said  sale  of  timber." 

By  another  order  dated  the  12th  of  May,  1898,  the 
oommittee  was  again  authorised  to  expend  a  sum  of 
money  in  substantially  repairing  and  rebuilding  some 
cattle  sheds  on  pert  of  the  lunatic's  estate,  and  to  out 
some  more  timber,  the  repairs  to  be  paid  for  out  of  the 
proceeds  of  the  sale  of  timber. 

Also  by  another  order  of  the  1st  of  August,  1900, 
it  was  amongst  other  thin^  ordered  thst  B.  0« 
Bighton,  who  had  been  appointed  oommittee  of  the 
estete  in  the  place  of  J.  H.  Bolfrace,  deceased,  as 
such  committee  as  aforesaid  should  be  at  liberty  to 
expend  a  sum  not  exceeding  £400  upon  certain 
repairs  and  improvemente  referred  to  in  an  affidavit, 
and  which  included  the  felling  of  timber,  sundry 
repairs,  and  laying  pipes  for  the  water  supply  and 
sinking  wells. 

Oa  the  9th  of  July.  1901,  directions  were  given  to 
Bighton  authorizing  the  expenditure  of  a  further  sum 
for  certain  improvemente  and  ropairs  upon  the  estate, 
such  as  new  roofs  to  bams.  The  costo  of  the  im- 
provemente under  the  various  orders  after  being  taxed 
were  directed  to  be  paid  out  of  any  moneys  in  the 
hsjids  of  the  committee  of  the  estete  available  for  the 
purpose.  These  sums  were  expended  in  addition  to  the 
ordmary  repairs  and  maintenance  of  the  estete,  and 
the  expenses  amounted  to  about  £3,010  18i.  lOd.,  and 
were,  as  a  matter  of  fact,  paid  out  of  the  personal 
estete  of  the  lunatic  for  permanent  additions  and  im- 
provemente of  the  freehold  estates,  of  which  the 
lunatic  was,  as  steted  above,  tenant  in  tail  in  posses- 
sion, and  iJso  a  moiety  of  the  costs.  All  the  above- 
mentioned  orders  were  made  in  the  presence  of  the 
next-of-kin  and  the  heir-at-law.  The  entailed  e*tetes 
were  equal  to  about  three-fourths  of  the  whole  of 
the  lunatic's  property. 

On  an  application  being  made  to  the  master  that 
these  sums  should  be  a  ohar^  on  the  real  estate  for 
the  benefit  of  the  next-of-km,  it  was  strongly  oon- 
tended  on  behalf  of  the  heir-at-law  that  the  matter  was 
res  judicata;  the  master  on  the  previous  oooasiona 
having  in  the  exercise  of  his  judioiaf  discretioiidedded 
definitely  the  parte  of  the  estete  out  of  iriiioh  the 
improvemente  and  ooste  to  which  the  applioatioa 
referred  were  to  be  paid,  and  that  he  was  now  pre* 
duded  from  rehearing  the  matter  on  what  was  pcao* 


Vol.    Ltl.  [itfty7,190l.] 


THE  WEEKLT  REPORTER. 


423 


OOURT  07  AFPBAL. 


In  bb  Gist  (a  Pkbsok  of  UirsouirD  Mnm). 


OoxntT  OF  Appbal. 


tioiUy  an  appeal  from  his  prerions  orden  which  were 
final. 

The  mMter,  purport iog  to  act  nnder  seotion  118  of 
the  Lonaoy  Act,  1800  (63  &  54«yict.  o.  6),  pointed 
ont  that  the  prindple  l«id  down  by  Bagg<»ilay»  L.J., 
in  tbe  order  of  Jone,  1877  (referred  to  aboye),  which 
rebtedto  oontemplated  expenditure  only,  was  extended 
in  an  order  of  Lindley,  L.J.,  in  June,  1886,  to 
amounts  that  had  already  been  expended,  and  he 
aooordingly  decided  to  follow  those  orders  and  declare 
that  tbe  entailed  estates  should  be  charged  as  desired, 
the  amount  to  be  certified  by  the  master  if  the 
parties  could  not  agree,  and  an  order  was  therefore  in 
substance  made  accordingly.  The  msjority  of  the 
above-mentioned  orders  had  been  made  before  the 
same  mascf  r  as  in  the  present  case. 

Seution  118.  sab-section  1,  of  the  Lunacy  Act, 
1890,  provides  as  follows :  "  The  judge  m«y  order 
that  the  whole  or  any  part  of  any  moneys  expended 
or  to  be  expended  under  his  order  for  tbe  permanent 
improvement,  security,  or  advantage  of  the  i>roperty 
of  the  lunatic,  or  any  ]part  thereof,  uiall,  with  interest, 
be  a  charge  upon  the  improved  property  or  a^^y  other 
property  of  the  lunatic,  out  so  that  no  right  of  sale 
or  foreolo«ure  during  tbe  lifetime  of  the  luuatio  be 
conferred  by  the  charge." 

From  this  order  of  the  master  the  heir-at-law 
appealed. 

Totmger,  K.C.f  and  Waee,  for  the  appellant;. — They 
stated  tbe  facts  and  read  the  various  orders  and 
affidavits.  Beferenoe  was  made  to  section  27  of 
the  Lunacy  Act,  1891  (64  &  55  Vict.  c.  65},  with 
respect  to  uie  jurisdiction  of  the  masters  in  lunacy. 
[They  were  stopped.] 

H.  Terrdl,  K.C.,  and  H.  B.  Howard,  for  the  next- 
of-kin. — ^Tbe  court  can  alter  its  record :  In  re  Swire, 
Melhr  v.  Swire,  33  W.  B.  785,  30  Oh.  D.  239.  The 
master  did  in  fact  vary  his  order;  what  better  evidence 
is  there  when  the  judge  says  himself,  "I  did  not 
intend  that  order  to  be  as  it  is."  [Vatjohan 
Williams,  L.J.,  referred  to  ord.  28,  r.  11,  **  It  means 
the  accidental  omission  of  the  ministerial  officer." 
His  lordship  further  referred  to  the  judgment  in  In  re 
St.  Nazaire  Co.  (Limited),  27  W.  E.  854,  12  CJh.  D. 
88.]  [STiBLma,  L.J.,  referred  to  Attomey-Oeneral  v. 
The  Marqui$  o/Aileeburv,  36  W.  B.  737,  12  App.  Gas. 
672.]  Ko  one  here  wiU  be  injnred  by  malnng  this 
amendment :  Haiton  v.  Earris,  [1892]  A.  0.  547,  41 
W.  B.  Dig.  162.  If  the  appellant  says  this  is 
irrevocable,  the  respondents  say  it  is  merely  a 
question  of  administration  of  the  lunatic's  estate,  and 
on  a  question  of  administration  the  court  has  ample 
jurisdiction,  when  nobody  will  be  injured.  [VAUOHAir 
WILUAMS,  L.J.— Has  the  master  in  exercising  his 
jurisdiction  in  lunacy  a  right  of  rehearing  F  I  myself 
do  not  know.  Under  the  old  Court  of  Ohancery 
before  the  Judicature  Act  he  had  such  a  right,  but  1 
do  not  myself  know  whether  that  Act  took  it  away 
from  the  Oommissioners  in  Lunacy  or  not] 

They  also  cited  tbe  following  ca^es:  In  re  Vavasour, 
29  Ch.  D.  306,  33  W.  B.  Dig.  130 ;  Attorney-General 
V.  The  Marqui$  of  Aile$bury,  36  W.  B.  737,  12  App. 
Gas.  672;  Lawrie  v.  Zees,  30  W.  B.  185,  7  App.  Cas. 
19,  at  p.  35;  [by  Vatjohak  Williams,  LJ., /n  re 
Badcock,  4  My.  &  Cr.  440];  also  seotion  118  of  the 
Lunacy  Act,  1890  (53  &  54  Vict.  c.  5). 

Younger,  K.O.,  in  reply. — If  there  is  anything  in 
seotion  118,  it  is  that  it  is  a  discretionary  seoUon; 
there  is  no  question  whatever  that  the  court  has 
autiiority  to  make  the  order.  Primd  facie  the 
respondents  assume  that  the  permanent  repairs  and 
improvements  ara  to  be  charged  on  the  estate,  that  is, 
those  amounting  to  permanent  improvements.  It  is 
neither  the  law  nor  the  practice  inlunaoy.    The  order 


of  1877  was  made  because  of  the  exceptionally  large 
scheme  there  sanctioned,  so  the  particular  metiiod 
there  adopted  was  employed :  Oxmd^n  v.  Lord 
Compton,  2  Yes.  jun.  69.  Under  section  116,  sub- 
section 4,  of  the  Lunacy  Act,  1890,  it  is  provided : 
**  The  powers  of  this  Act  relating  to  management  and 
administration  shall  be  exeroiseable  in  the  discretion 
of  the  judge  for  the  maintenance  or  benefit  of  the 
lunatic  ...  or  where  it  appears  expedient  in 
the  due  course  of  management  of  the  mapirty  of  the 
lunatia"  [VATJOHAir  Williams,  L.J.— Does  not  seotion 
118  empower  the  court  either  to  euable  real  estate 
to  be  charged  with  these  expenses,  so  that  it  would 
not  be  true  to  say  that  the  heir  at  law  of  tbe  lunatic, 
without  the  improvements,  would  take  tbe  real 
estate?  His  lordship  referred  to  section  118  in  the 
Lunacy  Begulation  Act,  1853  (16  &  17  Vict.  c.  70).] 
Tbe  object  of  seotion  118  in  the  earlier  and  this  Act 
we  are  now  dealing  with  was  not  for  the  court  to 
create  an  equity  for  the  next-of-kin,  but  for  the 
lunatic,  and  these  sections  were  inserted  in  these 
Acts  for  the  court  to  act  as  a  bonus  paterfamilias  for 
the  lunatic.  Oompare  section  123  with  seotion  118, 
the  jurisdiction  under  seotion  118  is  a  matter  of 
specif  application,  outside  of  the  ordinary  course; 
in  the  woras  of  Lord  Loughborough,  «*  It  is  some- 
thing extraordinary."  In  the  case  of  tbe  first  two 
orders,  the  fund  out  of  which  these  improvements 
were  to  be  e£fected  was  a  fund  by  the  sale  of  timber 
to  be  cut  down :  Ex  parte  Phillips,  19  Yes.  jun.  118 ; 
Unless  it  is  established  that  the  improvements  are  of 
an  extraordinary  charaoter,  they  will  not  be  a  charge 
on  the  real  estate.  With  regard  to  the  first  two 
orders,  the  master  directed  th^  should  be  paid  out  of 
a  particular  fund ;  under  the  last  order,  the  moneys 
were  paid  by  the  committee  out  of  moneys  in  his 
hflmds.  It  is  only  under  exceptional  circumstances 
tbe  court  will  go  back,  and  rehear  or  alter  past  orders 
under  section  118. 

He  cited  also  Lord  Leitrim  v.  Entry,  6  Lr.  Bq. 
Beps.  357.  [By  SxiRLiNa,  L.J.,  In  re  Harris,  49 
L.  J.  Oh.  (0.  A.)  327.] 

Vatjohan  Williams,  L.J.— This  is  an  appeal 
against  an  order  of  the  master  dated  the  8  th  of 
December,  1903,  and  the  question  which  is  raised  in 
this  case  is  rather  a  curious  one.  A  lunatic,  Samuel 
Gilt,  is  tenant  for  life  of  some  very  considerable 
estates  somewhere  in  the  Midlands,  and  he  has  been 
a  lunatic  for  many  years.  His  piopetty  has  been 
admuiistered  in  lunacy ,  and  this  is  not  the  first  occasion 
on  which  questions  arising  in  respect  of  this 
administration  have  been  before  the  court  As  long 
ago  as  1877  there  was  a  question  before  the  court, 
which  is  reported  under  the  name  of  In  re  (Hst, 
5  Ob.  D.  881.  I  shall  have  to  refer  to  that  decision 
later  on.  But  the  question  which  is  raised  at 
present  is  this :  There  have  been  a  series  of  orders 
made  with  regard  to  the  raising  and  expenditure 
of  money  in  respect  of  repairs  of  one  chsfacter  or 
another  on  this  estate.  It  is  suffgested  that  some  of 
those  repairs  which  have  been  done  have  partaken 
of  tbe  nature  of  permanent  improvements.  Now 
when  these  orders  were  made  they  were  such  that  the 
money  was  raised  out  of  the  personal  property,  and 
it  was  out  of  personal  prop^ty  that  the  expenses 
were  paid.  I  may  as  well  take  for  example  an 
order  of  March,  1894.  And  that  order  runs  *<That 
the  said  John  Henry  Belfrage  '*[his  lordship 
read  the  order].  The  object  of  the  summons  that 
we  have  to  deal  with  now,  reallv  was  to  charge 
this  expenditure,  or  part  of  it,  on  the  real  estate,  as 
having  been  expenditure  in  the  nature  of  permanent 
improvements  which  as  between  those  entitled  in 
futuro  to  the  real  estate  and  those  entitled  in  futuro 
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M  ne^t-of-kin  to  the  personal  estate  onght,  it  is  said, 
to  be  borne  by  the  rcMil  estate.  We  have  gone  to  a 
certain  extent  into  the  authorities  b'^fore  the  Lunacy 
Act  of  1853  and  the  present  Act  of  1890,  with  regard  to 
the  practice  of  those  who  had  then  to  administer  the 
jarisdiction  in  Innacy.  and  how  far  they  would  in  the 
course  of  admioistration  of  the  lunatic's  estate  have 
to  go  into  the  equities  as  between  the  next-^of-kin, 
ana  the  heir-at-law  of  the  lunatic;  but  I  do  not  think 
mytelf  that  that  practice  is  of  yery  great  import tnce 
now,  because  whatever  was  that  practice,  it  seems  to 
me  that  it  has  been  modified  by  tlie  subsequent 
legWlation. 

Generally,  the  Act  of  1890  in  section  118  reproduces 
the  legislation  contained  in  section  118  of  the  Act  of 
1853*  I  shall  assume  for  the  purposes  of  my  judgment 
here  that  whateyermayhaye  been  the  practice  in  lunacy 
under  the  jurisdiction  in  lunacy  prior  to  the  passing 
of  the  legislation  to  which  I  haye  been  referrod,  yet 
after  the  pauing  of  the  Act  of  1853,  it  was  com- 
petent to  those  administering  lunacy  jurisdiction 
to  entertain  this  question  as  between  the  next-of- 
kin  and  the  heir-at-law,  and  dispose  of  the  same.  In 
my  yiew  of  the  dedston  of  Baggallay,  L. J.,  in  In  re 
out  it  is  tolerably  manifest  that  he  intended  to  do  so. 
It  seems  to  me  that,  haying  certain  repcurs  and  per- 
manent improyements  to  proyide  for,  and  soma  of 
these  repairs  and  improyements  bebg  in  respect  of 
this  estate  of  which  the  lunatic  was  tenant  in  fee,  and 
the  others  being  in  respect  of  the  estate  of  which  he 
was  tenant  in  tail  in  possession,  the  Lord  Justice  dealt 
with  the  costs  of  such  repairs  differently  in  the  case 
of  these  two  estates.  He  made  an  order  for  charge 
in  respect  of  the  repairs  done  to  the  settled  estate  on 
that  settled  estate;  but  in  respect  of  the  costs  of 
repairs^  done  to  a  farm  of  which  the  lunatic  was 
owner  in  fee  the  Lord  Justice  made  no  such  order ; 
and  under  these  circumstances  the  inference  which  I 
draw  is  that  the  Lord  Juitice  really  did  in  arrlyiog  at 
that  conclusion  not  only  consider  the  baneftt  of  the 
lunatic  but  what  was  fair  as  between  these  two 
estates.  Under  these  circumstances  I  assume  for  the 
purposes  of  my  judgment,  that  there  is  such  a  power 
uncfer  section  118  of  the  Act  of  1890,  and  that  when 
the  order  of  1894  and  the  other  orders  were  made,  it 
was  within  the  power  of  the  master  or  judse  to 
take  these  matters  into  consideration,  and  to  deter- 
mine this  question,  hayiog  regard  not  only  to  the 
benefit  of  the  lunatic,  but  also  to  what  was  fair  and 
right  as  between  the  expectant  owners  of  tiie  real 
and  personal  estate  respectiyely,  and  I  propose  to  deal 
with  this  case  upon  Uie  admission  of  the  counsel  for 
the  appellant  that  in  so  far  as  they  are  conceroed,  they 
are  not  prepsred  in  any  way  to  suggeet  that  when 
these  orders  were  made,  the  master  took  into  con- 
sideration the  question  as  between  the  person «1  and 
real  estate,  independently  of  the  indiyidual  benefit 
of  the  lunatic  If  this  ii  so,  and  one  looks  at  the 
orders,  and  one  finds  the  orders  consistent  as 
far  as  the  words  are  concerned,  with  the  master 
not  haying  taken  this  into  consideration,  then 
I  think  we  ought  to  look  at  section  118  and  see 
what  can  be  properly  done  in  the  exercise  of  the 
jurisdiction  in  lunacy  in  the  makins:  of  these 
orders.  Notwithstsnding  the  case  of  In  re  Swire,  which 
was  so  much  ur^  upon  us,  in  my  opinion,  if  the 
orders  had  made  it  dear  that  this  question  was  realty 
dealt  with  by  the  master  at  the  time  of  making  tiie 
orders,  he  would  haye  had  no  jurisdiction  whichhe  could 
now  properly  exercise  under  section  1 18.  I  think  that 
when  once  the  jurisdiction  glyen  by  that  section  has 
been  exercised  by  the  master  or  the  judge— and  that 
the  fact  that  they  exercised  jurisdiction  was  made 
manifest  upon  the  order — the  jurisdiction  could  not 
be    exercised    a    second    time.     But  now    I    am 


assuming  for  this  purpose  that  there  is  nothing 
in  these  orders  which  shows  that  the  court  did 
haye  this  question  before  it,  or  th%t  the  master 
did  then  haye  this^question  before  him.  On  that 
yiew,  if  one  turos  to  section  118,  it  reads: 
[His  lordship  read  it]  It  seems  to  me  that  the 
coostmction  of  this  section  is  that  pointed  out  by 
Stirling,  L.J.,  in  the  course  of  the  argument,  and  I 
think  the  master,  in  the  absence  of  any  order 
already  made  by  him  in  the  exercise  of  this  jurisdic- 
tion, would  haye  the  power  to  exercise  it  subsequently 
by  making  an  order  in  respect  of  moneys  already 
expended.  In  the  first  place  I  agree  with  the  obser- 
yation  of  Lord  8t.  Leonards  in  Lard  Leitrim  y.  Entry. 
I  think  this  jurisdiction  is  one  that  should  not  be 
exercised  after  a  considerable  lapse  of  time.  It  seems 
to  me  that  it  is  a  jurisdiction  the  exercise  of  which 
ought  to  be  asked  for  promptly,  and  that  in  thisca«a 
the  next-of-kin  haying  chosen,  ever  since  the  dates  of 
these  respectiye  orders  to  stand  by  and  acquiesce  in 
an  order  which  primd  facie  threw  the  incidence  of 
theie  costs  on  the  personal  estate,  ougbt  not  to 
come  now  and  ask  us  to  alter  the  incidence  of 
these  costs  and  expenses.  If  the  lunatic  here  had 
died  yery  shortly  before  this  last  order  had  been  made, 
I  yery  much  doubt  whether  our  jurisdiction  would 
haye  continued  to  make  an  order  under  that  jurisdic- 
tion. Ba  that  as  it  may,  in  my  judgment  theae 
psrsons  haye  come  forward  too  late  to  make  this 
application,  but  I  should  be  sorrv  to  decide  this  oase 
only  upon  that  ground,  that  the  application  was 
made  too  late.  But  it  is  not  necesstiy  to  rely  upon 
that  n%rrow  ground.  We  haye  before  ns  the 
affidayits  and  the  orders,  and  we  know  what  is  the 
nature  of  the  repairs  and  works  which  were  done 
under  these  yarious  orders,  and  it  is  common  ground 
that  the  great  balk  of  this  work  was  work  which  hai 
properly  been  paid  for  out  of  the  personal  estate ;  but 
it  is  suggested  with  regard  to  one  or  two  of  the  ttems, 
which  came  to  a  yery  small  proportion  of  the  total 
sum  expended,  that  they  were  in  the  nature  of 
permanent  improyements  which  the  real  estate  ought 
to  bear.  Now  I  take  the  stroogest  of  all  tbeee 
instances,  the  case  of  a  mill-house  or  something 
which  was  conyerted  into  cottage.  It  is  said  that 
that  is  like  the  purchase  of  new  estates  meatioiied  in 
In  re  Badeech,  4  M.  &  0.  440.  I  do  not  agree.  It 
seems  to  me  that  you  ouffht  in  dealing  with  these 
matters  to  take  into  oonsideration  the  magnitude  of 
the  estate  and  the  nature  of  the  estate.  It  may  be 
yery  well  the  case  that  in  the  ordinary  management 
of  a  large  agricultural  estate  like  this  is  was  necessary 
in  the  ordinary  course  of  management  to  expend  such 
money  as  each  new  tenant  may  ask  for,  as  a  oonditiou 
of  paying  the  rent.  One  knows  that  in  truth  and  in 
fact  the  way  in  whidi  this  alteration  from  a  mill- 
house  to  cottages  came  about  was  this— that  some  old 
tenency  had  expired,  and  the  person  who  ultiaiately 
became  the  new  tenant  made  it  a  condition  of  the 
new  tenancy  that  he  should  haye  his  farm  so  modified. 
It  seems  to  me  that  such  expeoditore  is  in  the 
ordinsry  oonrse  of  management  of  this  estate.  The 
yery  instance  which  I  haye  just  taken  seems  to 
me  to  go  yery  strongly  to  show  how  really 
unfortunate  it  would  be  to  allow  an  order  of 
this  sort  to  be  made  after  the  lapse  of  snoh  a  great 
time  from  the  original  orders.  One  is  not  in  a  posi- 
tion now  to  ascertain  all  the  facts  about  this  expoidi- 
ture.  Amongst  the  things  that  one  obseryes  is  this— 
that  the  master  had  before  him  the  fact  that  of  the 
moneys  to  be  proyided  for  this  expenditoxe,  a  con- 
siderable part  came  from  the  outtmg  of  timber  on 
the  estate.  The  master  might  yery  well  haye  thought 
that  under  these  drcnmstanoes,  in  the  absence  of  aay 
^objection,  it  was  a  reasmable  order  to  make,  that 


YoL  Lit. 


[Umj  7,1^.] 


THE  WEEKLY  REPORTER. 


425 


Court  of  Appeal. 


In  bb  Gist  (a  Parsoit  of  TInbottki}  Mun>). 


Court  of  Appbal. 


this  expenditure  sh'tnld  be  proyided  for  at  it  was. 
Be  tdat  as  it  may,  I  do  not  think  that,  having  regard 
to  the  small  proportion  of  thii  expenditure,  that  it 
oan  be  eren  suggested  that  it  ihould  be  thrown  on 
the  real  estate,  and  that  after  this  lapse  of  time  we 
ought  to  allow  such  an  order  to  stand.  It  seems 
to  me,  therefore,  that  this  appeal  ought  to  be 
allowed;  and,  to  put  it  on  two  short  grounds, 
first,  because  the  order  appealed  from  is  not 
an  order  which  oaght  to  be  made  after  this 
lapse  of  time;  and,  secondly,  because^  er^n  giving 
the  go*  by  to  lapte  of  time,  I  am  of  opinion  that, 
looking  to  tbe  nature  of  these  repairs,  the  order 
of  the  master  for  the  immediate  payment  of  this 
expenditure  and  of  these  costs  out  of  the  personal 
estate  would  be  a  perfectly  reasonable  and  prnpar 
order,  if  this  matter  now  came  before  us  for  the  first 
time.  With  regard  to  the  costs,  in  my  judgmeat. 
having  rep^d  to  the  expenditure  for  the  repiirs,  it  is 
perfectly  imposrible  that  the  incidence  of  tbeie  costs 
should  be  dealt  with  or  altered  at  all,  or  that  it 
should  be  dealt  with  in  a  different  wa?  simply  by 
saying  that  these  repairs  relate  partly  to  real  and 
purtly  to  personal  estate.  The  appeal  must  be 
allowed  ana  the  order  of  the  master  discharge. 

SnRLiiro,  L.J.^1  alto  th^nk  the  appeal  ought  to 
be  allowed.  The  order  which  was  made  by  the 
master  gives  the  lunatic  a  charge  upon  certain  estates 
of  which  he  is  tenant  in  tail  for  sums  which  under 
four  orders  have  been  expend<Hl  in  permanent  im- 
provements of  that  estate.  Now,  the  principles  on 
which  the  court  acts  with  reference  to  ui*^se  matters 
are  very  clearly  set  out  in  Attorney' OenercU  v.  MarquU 
^  AUeBbury,  86  W.  B.  737,  12  A.  C.  672.  at  p.  688.  by 
Lord  Macn4ghtfn,  and  he  cites  the  following  passage 
from  Lord  Loughborough:  [9is  lordship  read  the 
passage,  and  continued :]  The  rule  tnere  laid  down  is 
that  it  is  the  duty  of  the  court,  so  far  as  possible,  not 
to  interfere  with  the  adminittration  of  a  lunatic's 
property,  and  the  illustrations  I  htve  given  of  Lord 
Loi^bDorough  are  cases  where  property  is  to  be 
bought  or  sold.  The  application  of  thes<)  c%ses  is 
limited  to  cases  of  purchase  and  sale.  In  In  re  Harri$ 
it  is  said  that  where  it  was  abeolutely  necessary  to 
expend  money  in  re-buildinsr  the  court  would  order 
that  the  sum  expended  should  be  taken  as  oharg-»d  on 
the  lunatic's  real  estate.  And  in  In  re  Badcock, 
Cottenham,  L.J.,  who  declined  to  hear  objeations 
on  the  part  of  the  next-of-kin,  said  that  if  mon^y 
were  Una  out  in  the  purchase  of  land,  or  what  would 
amount  to  the  same  thmg,  in  buildiog  a  farmhouse, 
it  would  be  right  that  ^e  sum  so  laid  out  should 
retain  its  character  of  personalty.  Now  it  is  sought 
on  behalf  of  the  next-of-kin  of  the  lunatfc  to  biiug 
the  present  case  within  those  dedsioos  to  which  I  have 
last  referred,  and  that  one  ought  to  say  there  has  been 
expenditure  of  an  extraordinary  kind  made  which 
would  give  rise  to  a  right  to  say  that  an  order  mgit 
be  made  under  section  118,  for  a  chaise  upon  the 
settled  estate,  for  the  amount  of  expenditure.  Now, 
it  is  to  be  observed  that  all  these  orders  were 
made  both  in  the  presence  of  the  heir-at-law 
and  the  next-of-kin.  They  had  therefore  an 
opportunity  of  pomtiog  out  to  the  master  that 
the  expenditure  was  an  extraordinary  one,  and 
following  upon  it  to  ask  him  to  exerdse  this 
jurisdiction.  That  could  be  done  by  the  Insertion  of 
a  few  words  within  the  order  authorising  a  payment 
to  be  made,  or  by  a  declaration  tbat  the  order  was 
made  without  prejudice  as  to  how  the  expenditure 
was  ultimately  to  be  borne.  Nothing  of  tbat  kind 
was  intended  in  the  order.  Tnan  being  so,  it  seems 
to  me  tbat  the  harden  lias  on  the  present  applicants 
to  make  oat  that  extraordinary  expenditure  has  taken 


place.     Now  it  seems  to  me  that  the  evidence  in 
support  of  that  i«  of  a  very  shadowy  desoripdon. 
The  greater  part  of  the  expenditure  sanctioned  by 
these  orders  was  for  repairs  of  an  ordinary  character. 
In  the  first  order,  which  is  that  of  1894,  the  sum  ex- 
pended in  alterations  is  £600,  and  of  that,  the  item 
which  was  relied  on  was  oce  of  £160  for  the  con- 
version of  a  mill-house  into  cottages,  and  which  is 
described   in  the   i^davit.    [*'  It  was  stipulated  as 
one  of  the  terms,"  bis  lordship  n^ad.]    Now  that  Is 
all  that  is  said  in  the  matter,  and  it  is  said  very 
fairly  that  the  master  might  have  treated  it  as  an 
ordinary  case,  and  oni  not  cabling  for  the  exeroise  of 
any  discretion  on  his  part.    Upon  the  whole  I  have 
come  to  the  conduaiou  that  the  applicants  have  not 
made  out  that  which  it  was  necessary^  for  them  to 
make  out.    That  being  so,  it  seems  to  me  the  applica- 
tion fails.    If  it  were  proved  that  the  court  had  not 
exercised  a  jurisdiction  which  is  undoubtedly  vested 
in  it  in  a  proper  ca«e,  it  would  be  open  to  the  court, 
in  my  judgment,  to  make  an  order  under  section  118. 
But  if  che  jurisdiction  is  once  exercised,  and  the  court 
has  dedded  that  the  powers  vested  in  it  for  the 
benefit  of  the  lunatic  ought  not  to  be  exercised,  then 
the  court  cannot  go  back  noon  its  own  order  and 
make  such  an  order  as  is  askea  for  by  this  summons. 

Cozins-Hardt,  LJ.— I  am  of  the  same  opinion. 
The  question  before  us  is  not  one  of  amending  the 
old  orders.  No  such  question  as  that  ought  to  be 
listened  to  for  a  moment.  Section  118  seems  to  give 
us  jurisdiction  to  give  a  charge  on  the  real  estate  of 
the  lunatic  unless  the  judsre  or  master  making  these 
former  orders  had  section  118  in  his  mind.  I  am  not 
satisfied  that  any  one  of  the  four  orders  is  of  such 
a  nature  as  to  prevent  us  from  now  exercbing  the 
jurisdiction  under  section  118.  I  do  not  take  the 
narrow  view  of  section  118  taken  by  oouuiid  for  the 
appellant.  Any  such  conteotion  seems  to  me  to  be 
negatived  by  Baggallay,  L  J.,  in  In  re  Out.  There 
are,  however,  two  grounds  which  prevent  our  exercise 
of  the  jurisdiction.  The  first  is  d«*lay.  I  do  not, 
however,  attach  much  imporrance  to  that.  But  the 
other  ooosideration  which  iDfiuenc*-s  mv  mind  in 
exercising  this  jurisdiction  under  section  118  is  really 
this— that  regard  must  be  had  to  the  nature  of  the 
estate  in  exercising  the  iorisiiotion  under  section  118. 
It  is  an  estate  the  rental  of  which  was  £5,000  a  year, 
and  it  is  now  reduced  to  £3.500.  lu  approactiing  a 
question  of  this  sort  regard  should  be  had  to  the  fact  that 
n  if  ^most  isspossible  to  draw  a  line  between  repairs 
and  permanent  improvements,  and  we  are  asked  to 
say  that  certain  itecns  on  the  border-line  a«^  to  be 
regarded  as  improvements.  Now,  there  are  three 
items— one  that  referred  to  the  mill-house  converted 
into  a  cottage ;  the  second  was  a  new  iron  to  the  well 
in  place  of  a  wooden  wheel;  and  the  third  wasa  new 
roof  to  an  old  bam.  Not  one  single  item  wa^  of  such 
a  nature  that  the  master  could  not  have  said,  under 
section  118,  "  This  is  not  a  charge  in  lunacy."  It  is 
generally  a  good  rule  that  masters  should,  in  making 
such  (Mrders,  either  take  into  consideration  section  118, 
and  express  that  in  the  orders  drawn  up,  or  add  that 
the  oroer  is  without  prejudice  to  any  question  as  to 
how  the  expenses  should  be  borne  ultimately.  If 
neither  course  is  adopted  I  think  a  very  dear  and 
strong  case  ought  to  be  made  out.  Costs  to  be  costs 
in  lunacy. 

Appeal  allowed, 

SoUdtors  for  the  appellanf,  Bouth,  Stacey,  d  Coitie, 
for  Stapleton  A  Son,  Stamford* 

Solidiorsfor  the  respondents,  Bloxam,  EUUon^  ds 
Co.,  for  Bryan  &  Belp$9  Qlouoester. 
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Sigfi  iffouii  Of  3wtu$, 


Eekewioh,  J.  j 


Feb.  3. 


In  re  Spabk's  Tbxjst. 
Massby  v.  Sfabk.  (a.) 

Deed  —  Coneiruction  —  SeUlement  —  Separation  deed  — 
TruBt/or  wife  and  children  on  separation -^Beeump- 
tion  of  cohahitation^Continuing  validity, 

A  deed  made  in  contemplatton  of  the  eeparaiion  of  a 
huahand  and  wife  which  aeeigne  property  of  the  husband 
to  a  trustee  upon  trusts  for  the  benefit  of  the  wife  and 
children  is  a  good  voluntary  sfttfement,  and  though  caused 
by  the  contemplated  separation,  is  not  piU  an  end  to  by 
the  reenncilicUion  and  subsequent  resumption  of  cohabita- 
tion of  the  husband  and  wife. 

Adjourned  sammoas. 

On  the  3l8t  of  March,  1889,  John  Ernest  Hunt 
Spark,  was  married,  and  on  the  25th  of  Febniary, 
1893,  the  three  infant  defendants  were  the  issue  of 
the  m«rriage,  and  on  that  date  he  wm  entitled  under 
the  will  of  his  grsndaiother,  Hannah  Ssrah  Bewsher, 
to  an  undivided  moiety  of  her  residuary  estate. 

Differences  having  arisen  betTi?e**n  Spark  and  his 
wife,  it  was  decided  that  tbey  should  separate  aod  live 
apart  from  ooe  another,  and  accordingly  on  the  25th 
of  FaHruary.   1893,  articles  of  agreement    between 
Spa^k  of  the  first  pari,  his  wife  of  the  second  part,  and 
the  plaintiff  as  trustee  of  third  ptrt  were  eQt«r«d  into, 
in  which,  after  reciting  that  thn  said  J.  E.  H.  Sptfk  had 
bsen  guilty  of  misconduct  towa^  his  wife,  and  in 
order  to  prevent  proc^'cdings  being  taken  against  him 
by  her,  and  as  a  condition  of  mutual  separation 
which     had    been     agpreed    upon    between   them, 
and   also  in  consideration  of  the  wife  taking  the 
care   and   custody   of   the   three    children   of   ihe 
marriage,  the  husband  had  consented  to  enter  into 
the   foUowiog   agreement,  and   the    said    wife  the 
following  covenant,  namely,  **  the  said  J.  B.  H.  Spark 
doth  hereby  a^  beneficial  owner  assign  to  the  said 
R.   H.   Snffield   Massey"   (the    plaintiff)   "all    hu 
share  and  interest  under  the  will  of  his  late  grand- 
mother,   H.  S.  Bewsher  (save  tihe  sum  of  £200  and 
a  sum  sufficient  to  pay  the  costs  of  and  incidental  to 
this   assignment),  upon   trust   to   pay  the  annual 
interest  and  proceeds  thereof  to  the  said  M.  E.  Spark, 
his  wife,  for  her  Ufe,  and  from  and  after  her  decease 
to  divide  the  sum  equally  between  suoh  of  the  said 
children  as  shall  attain  the  age  of  twenty-one  years, 
or  being  daughters  marry  under  that  age,  and  in 
consideration  of  such  assignment  the  said  ML  B.  Spark 
hereby  covenants  not  to  molest  the  said  J.  B.  H. 
Spark  or  to  compel  him  to  pay  directly  or  indirectly 
for  the  maintenance  of  herself  or  ite  said  chUdrtn. 
And  all  the  said  parties  hereby  mutually  agree  to 
f  xeoute  any  further  d»ed  that  may  be  necessary  to 
carry  out   th^   assignments   and   covenants   herein 
contained."    These  articles  were  duly  signed,  sealed, 
aod  delivered  by  the  parties  thereto. 

Mr.  and  Mrs.  Spark  then  separated,  Mrs.  Spark 
having  the  custody  of  the  children.  The  share  of  Mr. 
Spark  under  his  grandmother's  will  was  received  li^ 
the  trustee  and  invested,  and  the  interest  was  hence- 
forth paid  to  the  wife. 

Toward  the  end  of  1893,  however,  they  became 
reconciled  and  r<*sumed  cohabitation,  and  three  other 
children  wt* re  bom  to  them  after  they  had  done  so. 

In  November,  1903,  wishing  to  makB  provision  for 
all  of  tueir  children,  the  husband  and  wife  applied  to 


(a.)  Beported  by  0.  W.  Mbad,  Esq.,  Barrister-at- 
Law. 


the  i^aintiff  to  treat  the  agreement  of  the  26th  of 
February,  1893,  as  at  an  end,  as  the  sepantion 
th**rein  oonteoDplated  was  at  an  end  and  the  partiea 
had  become  reconciled,  and  requesting  him  to  transfer 
tbe  funds  and  proper^  subject  to  the  agreement  to 
the  defendant,  J.  E.  H.  Spark,  discharged  from  its 
operation. 

The  plaintiff  thereupon  took  out  thif  summons  i<a 
the  direction  of  the  court  as  to  whether  the  agree- 
ment of  tiie  25th  of  February,  1893,  constituted  a 
revocable  deed  of  separation  or  a  voluntary  settle- 
ment the  trusts  of  which  were  still  subsisting. 

H.  Greenufood,  for  the  plaintiff  trustee. — If  this 
agreement  is  a  separation  deed  it  is  put  an  end  to  by 
reconciliation,  but  if  it  is  a  voluntary  settlement  it  is 
still  subsisting  and  valid,  and  ihe  resumption  of  co- 
habitation bv  tbe  hus'wnd  and  wife  will  lot  aff-Hst  it : 
H.Y.  W..ZK.  &  J.382;  ^icoZ  v.  ^ico^,  34  W.  B.  283, 
31  Ch.  D.524 ;  Westmeath  v.  Salisbury,  5  Bli.  N.  S.  339 ; 
Brindley  v.  MuUoney,  17  W.  B.  510,  7  Bq.  343. 

Ward  Coldridge,  for  the  husband.— This  is  a 
separation  deed.  Tbe  only  case  whiuh  suggests  that 
such  a  dcfd  is  a  settiement  and  not  a  deed  of 
separation  it  Muffles  v.  Alston,  23  W.  B.  465,  which  is 
distinguishable,  as  there  tbe  property  was  the  wife's. 
In  Westmeath  v.  StUisbury,  the  daughter,  a  benefioiairy 
under  the  deed,  was  held  not  to  be  bound  hy  evidence 
to  prove  cohabitation  given  when  she  was  absent;  if 
it  had  been  a  voluntu-y  settlement  evidence  of  co- 
habitation would  have  been  immateriaL  Ckmsidera- 
tion  is  neceesary  to  support  the  provision  for  children, 
and  here  the  provision  for  children  is  based  on 
separation.  There  is  nothing  to  show  that  this  deed 
varies  in  any  respecfc  from  orcunary  separation  deeds. 

Leonard  Mossop,  for  the  wife  and  defendant 
children.— This  is  a  voluntary  settlement.  As  tuon  as 
you  have  an  ultimate  trust  in  favour  of  children 
which  t^ces  effect  after  the  death  of  the  wife  yon 
have  a  deed  which  goes  beyond  the  scope  of  a  mere 
separation  deed.  In  Hulme  t.  ChiUy,  9  Beav.  437, 
the  child  bom  after  the  ri^conciliation  was  held  not 
to  be  entitled  under  the  deed.  In  Brindley  v.  MuUoney 
no  separation  took  place.  Baffles  v.  AtsUm  apaUes; 
there  the  deed  having  proviai(»ns  for  ohildren  was 
held  not  to  be  void  on  reconciliation.  The  trustse 
has  continued  to  pay  the  interest  to  the  wile,  and 
rebuts  the  evidence  that  reconciliation  is  intended  to 
end  the  deed :  Webster  v.  Webster,  5  W.  B.  725,  4 
De  Q.  M.  &  G.  437. 

Kbebwioh,  J. — ^This  is  a  point  of  some  interest  to 
persons  who  have  to  advise  husbands  and  wives  as 
to  arrangements  with  regard  to  separation.  The 
point  to  be  decided  in  this  case  depends  really  upon 
the  proper  effect  to  be  given  to  and  the  proper  con* 
struction  of  the  agreement  of  the  25th  of  February, 
1893.  It  is  desirable  to  look  at  this  agreement  for  a 
moment  apart  from  the  motive  which  led  to  its  exeon- 
tion ;  that  motive  was  no  doubt  a  separation.  Now, 
under  this  agreement  we  find  that  there  was  an 
assignment  to  the  trustee  by  the  husband  of  "  all 
his  share  and  interest  imder  the  will  of  Us 
late  grandmother,  Hannah  Sarah  Bewsher,  upon 
trust  to  pay  the  anniial  interest  and  prooMS 
thereof  to  Mary  Edith  Spark,  his  wife,  for  her 
life,  and  from  and  after  her  decease  to  divide  the  same 
equally  between  such  of  the  said  children  as  shall 
attain  the  age  of  twenty-one  years,  or  t>eing  daughter 
marry  under  that  age.  Now  that  is  a  periectiy  good 
voluntary  settiement  within  all  the  authoriti<-s  to 
which  reference  is  always  made,  such  as  Kekewiek  v. 
ifatiti^fi^,  1  De.  G.  M.  &  G.  176,  in  which  a  perfect  trust 
is  declared.  There  is  a  parting  with  by  the  husband  of 
his  interest  under  his  grandmother's  wiU,  whidigiTSS 
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the  trnsf ee  the  right  to  sue  for  the  sbare  and  hold 
it  when  receiyed  npon  the  trusts  contained  in  the 
agreement    It  is  a  perfectly  yolaota^  si^ttlfment, 
and  if  so  it  can  only  be  worked  oat  after  the  per- 
formance of  the  trost— that  it,  the  ultimate  handiog 
oyer  of  the  property  to  those  entitled  to  it.    So  that 
if  it  can  be  regarded  from  that  point  of  yiew,  there 
is  no  doubt  ttiat  it  is  enforceable  by  the  court.    It 
has  been  argued  that  this  is  not  the  proper  yiew  to 
take  of  this  deed,  bpcause  it  was  made  in  yiew  of  a 
separation.    It  proyides  for  the  wife's  maintaining 
herself  and  three  children,  therefore  it  seems  that 
it  is  simply   as  a  proyision   for    the   w  fe  during 
tkie    separation;    then,  the    parries    hsyiog    been 
reconciled,    the   consideration    fails,   and  there    is 
no  reason  why  the  tettlemeut  »hoald  not  be  d«clered 
yoid.     Toere  are  two  poiotfl  of  yiew  from  which 
this  transaction  can  be  regarded:  on  the  one  hand, 
separation  is  the  paramount  cause  without   which 
this  agreement  would  neyer  haye  existed ;   on  the 
other,  though  brought  into  existence  by  that  cause  on 
tne  occasion  of  a  separation  between  the  husband  aud 
wife,  it  does  contain  an  assignment  of  the  sbare  of  the 
husband  und«-r  the  will  upon  his  wife  and  children 
in  the  way  I  haye  mentioned.    Which  yiew  ooght  I 
to  hold  witn  regard  to  this  agreement  ?   Oan  1  say 
that  the  trustee  is  safe  in  departing  from  the  terms 
of  the  deed  and  giying  up  this  property.    The  judg- 
ment of  the  House  of  Lords  in  Weitmeath  y.  SalUhury 
does  not  d<ioi(le  this  point.    The  same  qu«-8tion  did 
not  arise  there  for  decision,  and  the  deed  was  held  to 
be  yoid  on  oifferent  grounds.    The  case  of  Brindley  y. 
Mulloney,  before  Bomilly,  M.B.,  seems  to  me  to  be 
entirely  different  from  this  case  on  account  of  the 
ground  of  the  decision  there.    The  deed  was  similar 
to   the   one   in   this   case,  and   might   haye   been 
held   to   haye   been   a  separation  &ed,  and  there 
is   no   doubt   that   it   might   haye   been   held    to 
constitute  a  settlement  by  the  Court  of  Ouancery. 
But   Bomilly,  M.B.,    held   that   the   considoratiou 
failed.    He  says :  "  Separation  was  the  consideration 
upon  which  it  was  b«sed."    I  do  not  mean  to  say 
tbat  he  did  not  say  more  than  that,  but  that  was 
the  main  point  of  the  decision.    I  must,  of  course, 
assume  that  he  was  correct  in  coming  to  that  conclu- 
sion. No  separation  had  taken  place,  and  so  the  con- 
sideration failed.    Here  the  considaration  has  not 
failed,  and  I  am  not  asked  ti  set  aside  the  deed  on 
that  ground.    Bomilly,  M.B.,  held  that  the  con- 
sideration had  faded,  and  he  also  h«*ld  that  it  was  a 
separation    deed.     The   precise   point   was   before 
Matins,  Y.O.,  in  Bufflei  y.  Aliton.    There  the  deed 
took  the  form  of  a  yuluntary  settlement,  and  as  auoh 
was  within  the  docrrioe  of  Kekewich  y.  Manning, 
ITnder  these  circumstances  the  Vice-Ohancellor  held 
it  to  be  more  than  a  septfation  deed.    The  case  was 
argued  on  demurrer  to  the  bill,  so  as  to  set  aside  the 
seUiement  on  the  groxmd  of  reconciliation,  and  the 
demurrer  was  oyerruled  on  the  ground  that  the  child 
was  entitled  to  maintain  a  bill  for  enforcing  tbe 
settlement.    The  same  principle  applies  to  Utis  deed 
here.    The  separation  was  the  cause  of  it,  and  it 
resulted  in  the  settlement  of  this  share.    That  being 
so,  I  cannot  see  that  reconciliation  affects  the  yolun- 
tary  settlement  thereby  created,  and  I  declare  to  that 
effect    All  costs  to  come  out  of  the  fund,  those  of 
the  plaintiff  to  be  taxed  as  between  solicitor  and 
dient. 

BoUdtors  for  the  plaintiff,  MoMop  A  Rol/e. 

Solicitor  for  all  other  parties,  J.  T.  Campion. 


Feb.  24,  25;  March  26. 


Ohan.  Diy.      1 
Swinfen  Bady,  J.  j 

EiRKDALl   BTTRIAL  BoARD  V.  LORD  MAYOR,  &0., 
OF  LiVBRPOOL.  (o.) 

Local  government — Tranafer  o/power$  of  other  authoritiei 
— County  borough — Urban  eanitary  diatrict-^'*  Urban 
diHriet  '^^Local  Government  Act,  1894  (56  &  57  Vict. 
c.  73),  M.  21,  35,  62. 

A  county  borough,  if  it  be  an  urban  sanitary  district 
under  the  Public  Health  Act,  1875,  is  an  **  urban 
district  **  within  section  62  (1)  of  the  Local  Oovernmeni 
Act,  1894,  and  its  council  can  exercise  the  powers  of  that 
section.  Section  21  of  the  Local  Otwemment  Act,  189^, 
which  by  the  operation  of  section  35  is  inapplicable  to  a 
county  borough,  is  not  to  be  read  as  if  it  were  a  d^nition 
of  **  urban  district ''  excluding  county  boroughs. 

This  was  the  trial  of  an  action  raising  a  pMut  of 
considerable  interest  in  connection  witn  the  Local 
Goyemment  Act,  1894— namely,  whether  the  area  of 
a  county  borough  is  an  "  urban  district "  within  the 
meaning  of  th-i  Act,  and  whether  its  conned  as  a 
di-tnct  council  is  qualified  to  pass  a  resolution  under 
section  62  (1)  for  transferrini^  to  itself  the  powers, 
duties,  property,  debts,  and  liabilities  of  an  authority 
constituted  under  any  of  the  ad  >pttye  Acts  mentioned 
in  section  7(1),  which  include  the  Bunal  Acts. 

The  plaintiffs  were  an  authority  duly  constituted 
under  the  Burial  Acrs,  1852  to  1900,  and  the  area 
under  their  control  was  entirely  situated,  together 
with  areis  under  other  burial  boards,  in  the  county 
borongh  of  liyerpool,  of  which  the  defendants  were 
the  urban  sanitary  authority. 

The  defendants  had  long  been  anxious  to  become 
the  burial  authority  for  the  whole  of  the  county 
borough,  and  had  on  more  than  one  occasion  been  in 
otimmunication  with  the  yarious  burial  boards  on  the 
subject;  and  they  now  proposed  that  a  resolution 
under  section  62  (1)  suould  be  passed  by  the  city 
conndl  for  transfeiring  to  the  defendants,  acting  by 
SUCH  council,  the  powers,  duties,  property,  debts,  and 
liabilities  of  the  plaintiffs. 

To  this  the  plaintiffs  objected,  and  they  brought 
this  action  asking  by  their  statement  of  claim  for  a 
declaration  that  the  area  of  the  county  borough  of 
Liyerpool  was  not  an  "urban  district"  witum  the 
meaning  of  the  Local  Goyemment  Act,  1894,  or 
otberwise.  and  that  the  said  resolution  or  any  reaolu- 
tiou  to  that  or  a  similar  effect  (if  passed)  would 
be  ultra  vires  and  yoid ;  they  also  claimed  an  ioj  unc- 
tion to  restrain  the  defendants  from  passing  any  such 
resolution,  and  other  consequential  relief. 

Section  62  (1),  wbich  giyes  power  to  pass  such  a 
resolution,  commences  as  follows:  *'  Where  there  is 
in  any  urban  district  or  part  of  an  urban  district 
any  authority  constituted  under  any  of  the  adoptiye 
Acts,  the  council  of  that  district  may  resolye    .    •    •" 

Section  21  (1),  which  forms  part  of  Part  II.  of  tHe 
Act,  commences  as  follows:  <<IJrb«n  sanitary 
authorities  shall  be  called  urban  district  councils,  and 
their  districts  sh»ll  be  called  urban  districts.    .    •    .'* 

Section  35,  which  is  also  contained  in  Part  II.,  is  as 
follows :  **  Saye  as  specially  prorided  by  this  Act,  this 
part  of  this  Act  shall  not  apply    .    •    •    to  a  county 

Eve,  K.C.,  Danckwerts,  K  C,  and^.  B.  Lawrence,  for 
the  plaintiffs.— The  corporation  propose  to  take  oyer 
the  duties  of  these  yarious  burial  b  lards,  and  a 
scheme  will  be  necessary  in  order  to  settle  Uie  rights 
of  the  seyeral  parishes  and  their  contributions  to  the 
expenses.    The  boards  will  cease  to  exist,  aed  there 

(a.)  Beported  by  B.  Hill>  Bsq.,  Barriiter*at-Ijaw« 
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will  be  no  authority  to  rej^reaent  the  parishes.  In 
two  of  Iheee  the  parishioners  have  not  proTided  them- 
selves  with  borial  gionndf.  The  boards  think  that 
any  scheme  ought  to  prf  oede  their  extinction.  This 
is  not  a  test  case  br  arrangeinent,  but  we  are  net er- 
iheless  supported  by  other  burisl  boards  haTing  the 
same  interests.  Notbiog  in  the  Act  of  1894  consti- 
tutes a  county  borough  an  *<  nrban  district."  There 
is  no  defiottion of  **  nrban  district"  in  the  Act,  except 
in  section  21.  If  that  section  could  bi  read  into 
section  62  it  would  bring  what  was  an  urban  sunitary 
authority  within  the  powers  of  section  62,  but 
directly  section  35  is  referred  to  it  becomes  apparent 
that  tbis  cannot  be  done  in  the  case  of  a  county 
boroogh,  since  none  of  the  sections  in  P^rt  IL  can 
applj  to  a  county  borough  save  as  specially  pro- 
yided.  In  support  of  this  view  we  rely  on  s-ction  32 
in  Pert  II.,  where  certain  proyisions  are  made  applic- 
able to  *'  a  county  boroagh  as  if  it  were  an  urban 
district,"  thus  showing  clearly  that  it  i«  not  so,  while 
thephraie  "county  boroughs  and  other  urban  dis- 
tricts" in  section  33  (1)  may  be  expUinei  as  an 
instance  of  the  special  provision  referraa  to  in  section 
35.  The  corporation,  therefore,  cannot  ex««rcise  the 
powers  of  section  62  (1),  and  must  obtain,  und*>r 
section  10  (1)  (6)  of  the  Local  G  ivemment  Act,  1888. 
a  provisional  order  tnna  the  Local  Qovemment  Board 
for  the  transfer  which  they  desire. 

They  referred  also  to  sections  1,  31.  34.  and  100  of 
the  Local  Government  Act,  1888  (51  &  52  Vict  c  41) ; 
sections  7,  16  (1),  20,  23.  26,  36  (2),  67,  68.  and  75  of 
the  Local  Government  Act,  1894  (56  &  57  yict.c.  73); 
end  sections  5  and  6  of  the  PuUic  Health  Act,  1875 
(38  &  39  Vict.  c.  66). 

Vernon  Smith,  K,C.,  Alexander  Okn,  K.C.,  and 
J.  Buther/ord,  for  the  defendants.  —  In  section 
53  (2)  of  the  Local  Gvivernment  Act,  1894,  there 
if  mention  of  au  **  urbui  district,'*  and  the  Legi^ila- 
tare,  when  passing  the  Local  Government  (Joint 
Oommitteex)  Act,  1897  (60  ft  61  Tict  c.  40).  had  it  in 
view  that  the  term  as  used  in  that  sention  included  a 
county  borough.  Again,  section  54  (2)  (c)  of  the  Act 
of  1894,  as  to  extension  of  areas,  refers  to  section  54 
of  the  Act  of  1888,  and  when  we  turn  to  that  section 
we  find  it  includes  a  "borough,"  which  is  obvioualy 
inclu»ive  of  "county  boroush."  This  is  equivalent 
to  using  the  term  "county  borough"  in  section  54 
(2)  (c),  and  brings  it  into  connection  with  the  phrane 
"  urban  district "  there  employed.  If  the  view  taken 
by  the  plainti£Bi  be  adopted  it  would  result  in  this— 
that  whereas  section  62  (2)  forbids  tiie  adoption  of 
adoptive  Acts  for  any  part  of  an  urban  district  with- 
out the  approval  ot  the  council  of  that  district,  the 
council  of  a  county  borough,  as  not  being  the  council 
of  an  urban  district,  would  have  no  such  veto.  It 
would  be  a  strained  construction  of  section  21  to  read 
it  as  if  the  words  "other  than  a  county  borough  " 
were  included  throughout. 

Tbey  cited  WiUon  v.  SirugneU,  7  Q.  B.  D.  548,  30 
W.  B.  Dig.  50,  and  referred  to  sections  1  (1)  and  4  of 
the  Local  Government  (Transfer  of  Powers)  Act,  1903 
(3  Ed.  7,  c.  15). 

DanckwerU,  KG.,  in  rm)ly,  referred  to  section  22  of 
the  Local  Government  Act,  1894,  and  sections  154 
and  155  of  the  Municipal  Corporations  Act,  1882  (45 
ft  46  Vict.  c.  50).  and  dted  Bex  v.  Amo$,  2  B.  ft  A. 
533,  541.  542,  per  Bayley,  J.;  Mayor,  <fcc,  of  BeigaU  v. 
Hart.  16  W.  E.  896.  L.  E.  3  a  B.  244 ;  and  The  King 
V.  Oveneera,  <fec.,  of  Connahe  Quay,  49  W.  E.  463, 
[1901]  2KB.  174. 

Cur,  adv,  vuU* 

SwnfFnr  Eady,  J. — The  queetion  to  be  determined 
in  this  action  it  whether  the  area  of  the  county 
borough  of  Liverpool  is  an  "urban  district"  within 


the  meaning  of  section  62  of  the  Local  Government 
Act,  1894.  If  the  answer  to  this  qu«tetion  sboold  be 
in  the  affirmative,  it  is  not  disputed  that  the  defend- 
ants, acting  by  the  city  council,  are  entitled  to  resolve 
that  the  powers,  duties,  propertv,  debts,  and  liabili- 
ties of  the  plaintiffs,  the  burial  board  for  the  town- 
ship of  Kirkdale,  shall  be  transferred  to  the  defendants 
aotteg  by  the  city  council,  as  from  a  date  to  be 
specified  in  such  resolution,  and  that  thereby  upon  the 
said  date  the  said  powers,  duties,  property,  debts,  and 
liabilities  will  be  transferred  aoobrmngty,  and  that 
the  plaintiff  burial  board  will  oeaie  to  exist  and  the 
defendant*  will  be  successors  of  the  plaintiffs. 

The  defioition  of  "urban  district"  contained  in 
the  Act  of  1894  is  in  section  21.  It  is  the  district  of 
an  "  urban  sanitary  authority."  Tne  defendants  are 
an  urban  sanitary  authority,  and  therefore  if  this 
section  were  applicable,  thd^  district  would  be  an 
"  urban  district  '^ ;  but  section  21  U  contained  in  Part 
II.  of  the  Act,  and  by  section  35  it  is  enacted  that  save 
as  spedslly  provided  by  that  Act,  that  part  ci  that 
Act  shall  not  apply  to  a  county  borough. 

It  is  contended  that  the  effect  of  section  35  is  to 
exclude  a  county  borough  from  the  definition  of 
"urban  district"  ctntaioed  in  section  21  except 
where  specially  otherwise  provided  by  some  other 
section  of  the  Act,  but  I  only  read  section  35  as  mean- 
ing that  au  "urban  district,"  wliere  mentioned  in 
Part  IL  of  the  Act,  does  not  include  a  county  borough, 
except  where  expressly  so  provided.  Tt&ere  is  no 
provision  that  other  purts  of  the  Act  shall  not  apply 
to  a  county  borough  save  as  spedally  provided,  and 
section  21  canoot,  in  my  opinion,  be  read  as  if  it  was 
a  definition  of  "urban  district"  excluding  coonty 
boroughs. 

If  section  21  is  to  be  treated  as  defining  "urban 
district "  for  all  the  purpoees  of  the  Act,  inoludiog 
section  62  (1),  then  county  boroughs  are  withm  the 
definition.  If  section  21  is  excluded  by  section  35 
and  is  not  applicable  to  section  62  (1)  in  Part  IV., 
then  section  75  (I)  meets  the  case,  wnich  provides 
that  expressions  used  in  the  Act  of  1894  shall,  unless 
the  context  otherwise  requires,  have  the  same  ni«-aQ- 
ing  as  in  the  Local  Government  Act,  1888.  The 
expreesiou  "  urban  district "  oocurs  in  secti<jn  57  (1) 
(c)  of  Uiat  Act,  and,  having  regard  to  section  100 — 
interpr**tation  of  "  district  council "  (&)— the  exprea 
ston  there  means  the  district  of  an  urban  sat*itarT 
authority  within  the  meaning  of  the  Public  Heam 
Act,  1875.  By  sections  5  and  6  of  that  Act,  Eogland 
(except  the  metropolis)  is  divided  into  urban  and 
rural  sanitary  districts,  and  urban  districts  and  nrban 
authorities  are  described,  and  the  county  borough  of 
Liv«rDOol  is  an  urban  dittrict. 

XJnder  these  circumstances  I  am  of  opinion  that  tba 
oouQty  borough  of  Liverpool  is  an  urban  diatriot 
liithin  the  meaning  of  section  62  (1)  of  the  Local 
GK)vemment  Act,  1894. 

Moreover,  a  contrary  decision  would  lead  to  this 
result^which  would  certainly  be  a  onrious  one— that 
in  every  urban  district  other  than  a  county  borough, 
the  adoptive  Acts  cannot  be  adopted  for  any  part  of 
an  urbsn  district  without  the  approval  of  the  oounoQ 
of  that  district;  but  in  county  boroughs,  vriuoh  are 
probably  more  populous  and  important,  there  ia 
nothing  to  prevent  the  various  portions  of  tha 
borough,  after  the  appointed  day,  adopting  adoptive 
Acts  without  any  consent  or  approval  whatever  of 
the  council  of  the  borough. 

The  exoression  ** urban  district"  is  also  used  In 
section  54  in  Part  IV.  of  the  Act  of  1894,  and  in  mj 
opinion  the  expression  is  used  there  as  indudittg  a 
county  borough.  Thus  section  54  (1)  provides: 
"  Wnere  ...  the  area  of  an  urban  &triot  is 
extended,  then,"  &a ;  and  section  54  (2) :   "  The 
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provition  aforesaid  ahtll  be  made— (c)  Where  the  area 
of  ao  nrban  dtstriot  is  extended  by  an  order  of  the 
Local  Government  Bo«rd  undw  eeotion  64  .  •  . 
of  the  Local  OoTemment  Act,  1888.*' 

Kow»  the  Local  Government  Ao^,  1888,  s.  54  (1) 
provides  (inter  alia)  for  the  alteration  of  the  bonod^ry 
of  anv  oonnty  boroosh  by  the  Local  Goyemment 
Board,  and  in  my  ofnoi  m  the  provision  male  by  sec- 
tion 64  of  the  Act  of  1894  in  the  case  of  aa  ext^-nsion 
or  diminution  of  the  area  of  an  nrban  district  aopUes 
where  the  area  of  a  conaty  borough  is  ^tered  under 
section  64  of  the  Act  of  1888. 

The  piaintifls  placed  considerable  reliance  on  thv 
defioition  of  «*  parochial  elector  *'  in  section  76  (2)  of 
the  Act  of  1894.  *'  The  expression  <  paro  jhial  elector,' 
when  used  with  reference  to  a  parish  in  an  urban  dis- 
trict, or  in  the  couoty  of  London,  or  any  county 
bwough,  meant,"  ftc,  and  it  was  cont«*nded  that 
"  nrban  district "  could  not  include  a  county  borough, 
as,  if  it  did,  it  would  not  have  been  necessary  to  Mid 
the  WOTds  *'  or  any  county  borough,"  but  the  answer 
to  this  argument  is  that  in  this  particular  instance 
the  context  shows  that  it  was  tot  intended  to  include 
a  county  borough  in  the  expression  *'  urban  dt^trlcr." 

Again,  the  Locsl  Government  (Joint  Ck>mmittees} 
Act,  1897,  is  to  be  construed  as  one  with  the  LocaI 
Government  Act,  1894,  audit  ii cl**ar  from  section  1  (1) 
of  the  Act  of  1897  that  the  statute  contemplat-»s  that 
one  of  the  councils  appointing  a  j  *int  comcnittee  for 
the  purposes  of  the  Burial  Acts  may  be  the  council  of 
a  county  boron^h.  But  it  only  has  power  to  do 
that  if  it  is  a  district  council,  and  if  its  district  is  an 
'*  nrban  district"  within  the  meaning  of  section  63  of 
the  Act  of  1894. 

Be«dtnff  these  two  atahi^es  together,  I  am  of 
opinion  &at  theL^tlature  itself  has  afforded  an 
exposition  of  the  sense  and  meaning  in  which  the 
expression  "urban  district"  is  used  in  the  earli««r 
Act:  MBBaUersbyY.  Kirk,  2  Bing.  N.  0.  684,  at  p. 
606 ;  Morgan  v.  Lowion  Oet^eral  Omnihas  Co.,  32  W.  B. 
416,  12  Q.  B.  D.  201,  at  p.  207,  and  on  appeal  32 
W.  B.  769,  13  Q.  B.  D.  832. 

For  these  reasons  I  am  of  opinion  that  the  daim  of 
the  plaintiAi  fails.  The  judgment  will  be  as  folloirs : 
The  court,  b«)ing  of  opinion  tuat  the  area  of  the 
oounty  borough  of  Liverpool  is  an  '<  nrhan  district" 
within  the  meaning  of  section  62  of  the  Local  €K>7em- 
ment  Act,  1894,  dismiss  the  action  with  costs. 

Solicitors,  Sharpe,  Parker,  &  Co.,  for  OUaver,  ff olden, 
A  Co.,  Liverpool;  Venn  <fc  Cb.,  for  E.  R  Pickmere, 
Tofm  Clerk,  Liverpool. 


(BigSifJo)  M«oh  10.  11.  14.  21. 

Grange  &  Co  v.  Taylor,  (a.) 

Bill  of  lading^Comiruclion —  Undivided  porlion$  of  a 
hulk  cargo^Error  in  apportioning  damaged  grain — 
Duty  of  ihipowner-'Eigkte  and  duties  of  consigneee 
inter  se. 

BilU  of  lading  for  undivided  portione  of  a  hulk  cargo 
contained  the  following  dauee :  **  If  the  pared  herein 
eignedfor  conetitute9  part  of  a  larger  hulk  ehipped  with- 
out  separation  into  parcels,  as  per  hills  of  lading,  each 
hiU  of  lading  shall  hear  its  due  proportion  of  shortage  or 
damage  and  or  swe^ingB,  if  any.**  Impressed  in  the 
margin  was  the  foUowing  note :  **  Part  of  a  parcel, 
shipped  without  separation.  Each  hill  of  lading  to  hear 
its  proportion   oj    shortage   and    damage,    if    any." 

(a.)  Beported  by  W.  T.  Turton,  Esq.,  Barrister* 
at-Law. 


One  consignee  received  a  full  quantity  of  sound  grain. 
On  the  apportionment  of  the  unsound  grain  the  plaintiffs 
refused  to  accept  more  than  their  proportion  of  unsound 
grain,  and  sued  for  short  ddivery. 

Held,  that  the  clause  and  note  in  the  bill  of  lading  did 
not  impose  any  duty  on  the  shipowner  to  apportion  the 
grain,  and  that  the  error  was  caused  hy  the  consignee's 
agents. 

Action  tried  in  the  Commercial  Court. 

The  endorsee  of  two  bilU  of  l^din^  claimed  for 
short  delivery  of  a  qaantity  of  maiz  %  shioped  under 
thoflc  bills  of  lading  on  board  The  Palestrina  and 
discharged  at  the  Victoria  Docks,  and  also  f>  r  breach 
of  contract  contained  in  the  bills  of  ladiog  and  for 
conversion  of  the  pl«intiff«'  goods. 

The  facts  sufficiently  appear  in  the  following  con- 
sidered j  u'^gment. 

J.  A.  Hamilton,  K  C ,  and  Lech,  for  the  plaint* ffs. 

Carver,  K.C.,  and  Adair  Roche,  for  the  defendants. 

The  following  ca<es  were  cited :  Porteus  v.  Watney, 
3  Q.  B.  D.  631 ;  Petrocochino  v.  Bolt,  L  R.  9  0.  P. 
365  ;  Spicer  v.  Martin,  14  A.  C.  12  ;  and  Nottingham 
Patent  Brick  and  Tile  Co.  v.  Butler,  15  Q  B.  D.  261. 

Lo  don  and  8k  Catneriae  Dock  Aoe,  1864  (27  &  28 
Yiot.  o.  178)  9.  120,  was  also  referred  t). 

BiQHAM,  J. — Thts  is  an  action  by  endorsees  o!  bills 
of  lading  against  shipowner  to  recover  d^mtges  for 
short  ddivery  of  a  quantity  (108  quarters)  of  m«iz4. 
The  defence  it  that  the  ma'ze  was  delivered  to  the 
dook  company,  and  that  they  were  the  affents  of  the 
plaintiffi  to  receive  it.  Tae  defendsnts  ship.  The 
Palestrina,  t'X>k  on  board  a  large  qutntity  of  maiz)  in 
bulk  at  Odessa  to  be  carried  to  Lcm'^on.  The  shipper 
ssked  for  and  obtained  from  the  defendants  several 
bills  of  lading,  each  being  for  an  undivided  portion 
of  the  bulk.  This  was  done  to  feoilitate  the  sale  of 
the  m  «ise.  The  bills  of  Isding  contained  the  folio  wing 
clause:  "If  the  parcel  herein  signed  for  constitutes 
part  of  a  larger  bulk  sbippel  without  separation 
into  parcels,  as  per  bills  of  lading,  each  bid  of 
lading  shall  bear  its  due  proportion  of  shortage  or 
damsffe  and  or  sweepings,  u  any";  and  in  the 
margin  there  was  an  impressed  note-— '*  Part  of  a 
parct^i,  shipped  without  separation.  Bsch  bill  of 
lading  to  bear  its  proportion  of  shortage  and  damsge, 
if  any."  Two  of  th*'se  bills  of  lading  came  into  the 
hAuds  of  the  plaintiffs,  who  were  buyers  of  the  portion 
of  the  bulk  thereby  represented.  The  Inlls  of  lading 
for  the  remainder  reached  the  hsnds  of  other  buyers, 
among  whom  was  a  Mr.  Paul.  The  vessel  arrived  in 
London  and  went  to  the  I  jetty  of  the  Victoria  Dock, 
where  she  began  her  discharge  by  means  of  an  elevator 
which  stands  on  th«t  jetty.  The  m«ize  was  gathered 
under  the  open  hatcnways  and  then  lifted  in  the 
elevator  over  the  ship's  side  and  shot  into  the  barges 
of  the  bills  of  ladiog  holders.  Mr.  Paul  came  first  in 
time,  and  therefore  first  in  turn,  and  received  his  full 
bill  of  lading  quantity.  Before  the  discharge  to  him 
was  completed,  but  when  it  was  too  late  to  stop  it, 
part  of  the  remaining  bulk  was  found  to  be  bested. 
Tiiis  bested  grain  was  put  on  the  quay,  and  was  there 
apportioned  among  the  different  bill  of  lading  holders, 
108  quarters  being  th<«  quantity  which  ought  to  have 
b«en  taken  by  Mr.  Paul  as  the  quantity  applicable  t) 
his  bill  of  lading.  He  had.  however,  alreaay  received 
atid  taken  away  his  full  quantity  in  sound  maise. 
Tne  result  was  th«t  at  tne  end  of  the  discharge 
the  plaintiffB  found  that  unless  they  took  the  108 
quarters  they  would  be  short  by  that  quantity 
of  their  share  of  the  bulk.  They  refused  to  take 
the  108  quarters,  alleging  that  if  the^  did  so  they 
would  be  saddled  with  more  than  their  proper  pro- 
portion of  heated  grain,  md  they  then  bconght  tU« 
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aotion.    The  quettlon  is  whether  the  shipowners  are 
liable.     The  aoswer  depends  on  the  nature  of  the 
obligations  of  the  shipowoer  onder  the  bill  of  lading 
oontraot   and  on  Uie  usage  or   pruotioe  ordinarily 
followed  in  the  discharge  of  those  obligations.    The 
bill  of  lading,  of  c  >urse,  oblig<)S  the  shipo  vner  to 
deliver  g  lods  corre^'mding  with  the  desoriptioQ  in 
the  dooament,  and  it  also  obliges  him  to  deliver  snoh 
gx>d8  to  the  proper  person  to  receiTe  them.    Bat  the 
pUinttffi  contend  that,  h%Ting  regard  to  the  words. 
"  each  bill  of  ladiog  to  bear  its  own  proportion  of 
damsge,*'  the  obUKation  is  not  discharged  by  a  m«re 
delivery  of  the  bill  of  laling  qaantitf,  but  delivery 
must  in  such  case  be  made  up  by  the  shipowner  of 
the  proper  proportions  of  sound  and  damaged.    It  is 
said  that  the  bill  of  lading  is  a  c3ntraot  between  the 
holder  and  the  shipowner  and  between  no  other  per- 
sons, and  that,  as  between  those  two  parties,  the 
words  relied  upon  c^n  have  no  other  meaning  thui 
that  c  nt-nded  for.    I  am  of  opinion  that  the  words 
put  no  such  harden  on  the  shipowner.    It  would  be 
very  noreasonable  if  they  dtd.    Th4  delivery  is  made 
to  the  bargei  of  the  receivers  turn  and  turn  about 
At  first  nothing  bat  sound  araio  may  come  out  of  tue 
ship,  and  it  will  be  impossible  to  say  whether  there 
will  be  any  damaged  grain  or,  if  any,  how  much. 
Agaio,  the  charaottir  of  the  daai*ftge  m«y  vary  very 
much ;    some  pare  may  bd  bd'lly  damairod  and  the 
other  part  only  slightly.    How  is  the  shipowner  to 
foresee  this,  and  how,  where,  and  when  is  he  to  sort 
the  gpratn  ?    Skilled  men  are  required  for  such  work ; 
the  crew  cannot  do  it.    Is  the  shipowner  to  find  and 
employ  such  men  ?    Then,  where  is  the  sorting  to  be 
done?  It  cannot  be  done  in  the  ship.   Is  the  shipowner 
to  hire  quay  «pace  for  the  work  P    And  when  is  it  to 
be  done  P    ITntil  the  last  parcel  of  the  bulk  is  out 
the  sorting  is  impossible.    Mnst  the  shipowner  hold 
back  all  delivery  until  th«t  point  in  the  discharge  is 
reached  P    I  agree  with  Mr.  H«mUton  that  the  mere 
difficulty  or  even  impossibility  of  disQha*'ging  a  duty 
affords  no  excus*)  for  a  breach  if  in  fact  the  duty  has 
b«*en  undertdcen ;  but  when  I  am  asked  to  say  that 
the  shipowner  h>is  undertaken  the  difficult  duty  here 
contended  for  I  expect  to  find  plain  and  uoambitfuons 
words  imp^sinc  it.    I  do  not  find  such  words  in  this 
case.    If  the  shipo  smer  had  given  but  one  bill  of 
ladinff  for  the  waole  parcel  his  duty  would  have  been 
completely  discharged  by  deliveriog  the  grain  with 
the  damaged  and  sound  mixed  just  as  it  came  to 
hand  out  of  the  ship.    Was  it  intended  that  his  oom- 
pli*ince  with  shipper's  request  to  give  several  bills  of 
lading  should  throw  upo«i  him  the  burden  of  sorting 
the  bulk  and  dividing  the  damaged  grain  in  the 
manner  suggested  P    I  cannot  think  s  >.    Then  why 
are  the  words  introdaoei,  and  what  is  their  f*fft)ct  P 
This  bill  of  ladiog  is  headed,  **  Ohamber  of  Shiuping, 
Black  Sea^Berth  Cjntr«ct  Bdl  of  Ladiog,  1902  '; 
and  in  the  top  left  comer  are  the  words.  *'  As  agreed 
with  the  London  Ck>rn  Trade  Association  and  the 
Ohamber  of  Shipping,  12th  March,  1902.*'    Thus  the 
bill  of  lading  appears  to  be  in  a  form  adopted  by  the 
members  of  the  uom  Association  in  this  country  and 
shipo  VDcrs  who  send  their  ships  to  the  Black  Sea. 
It  is  in  common  use  in  connection  with  a  very  large 
trade,  and  is  doubtless  w**]l  known  to  all  people  in 
that  trade.    Now.  the  shipment  of  grain  in  bags  and 
the  stosnng  of  it  in  the  ships  hold  in  separate 
parcels  are  expentive  operations  which  add  to  the 
oost  of  the  gn^  when  it  arrives  in  this  country 
without    enhuioing     its    valne.      It    is    therefore 
apparently   often   shipped  in  bulk,   and    bills   of 
lading  are  given  for  undivided  portions   of  the 
bulk.    This  u*  a  great  convenience  to  the  merchant, 
for  it  enaUsfl  him  to  sell  the  grain  in  small  parcels, 
Vk^  form  has  been  drawn  wiui  spedal  reference  to 


this  practice,  and  the  clause  relied  npou  has  hema. 
inserted  in  consequence  of  it.  Tu«^  if  the  shipment 
is  made  under  this  practice  (it  is  not  neoessanly  so 
made)  Uie  impressed  note  is  put  in  the  m«rg^  of  each 
bill  of  lading  to  draw  attention  to  tue  fact—"  Part  of 
parcel,  shipped  without  separ4tion.  B«oh  Inll  of 
Udiog  to  bpar  its  proportion  of  shortage  a*id  damage, 
if  any."  Th**  Londm  O^ra  Tr^de  A<sodatiou's  form 
of  sale  contrsct,  which  was  given  in  evidence  before 
me,  contains  a  corre«ponding  provision — *'SQ0uld 
any  of  the  within-mentioned  quantity  f«irm  part  of  • 
larger  quentitv  .  •  .  in  bulk,  no  separation  •  .  .  shall 
be  deemed  to  oe  necessary.  All  dam«ges  and  ssreep- 
iugs  .  .  .  shall  be  shared  by  the  various  parcels 
pro  rata,'*  showing  that  when  the  grain  comes  to  be 
sold  the  sales  are  made  on  the  footing  on  which  the 
bills  of  lading  are  drawn.  When  the  bill  of  lading  is 
re%d  by  the  light  of  these  facts  the  meaning  and 
object  of  the  clause  in  question  becomes  quite  plain. 
It  is  put  there  for  the  purpose  of  regulating  the 
rights  of  the  hold<>rs  of  the  different  bills  of  lading 
inter  se,  and  is  not  intended  to  increase  the  ship- 
owoer's  duty  at  all.  But  the  plaintiffs  insist  that  tbe 
contract  in  the  bill  of  leding  does  not  and  is  never 
intended  to  do  more  than  express  the  agroemwiit 
between  the  shipper  and  the  shipowner;  in  other 
words,  that  it  cannot  r«*gula'e  the  rghts  of  cargo- 
owners  inter  $e;  and  they  refer  to  Porteus  v.  Watney 
(8  Q.  B.  D.)  in  support  of  this  contention.  No  doobt 
the  primary  object  of  a  biU  of  lading  is  to  evidence 
the  terms  on  which  the  dipper  and  shiposmer 
have  agreed  for  the  carriage  aod  ddivery  of 
goods,  and  Brett,  J.,  at  p.  542  of  the  vcdume 
in  question,  is  reported  as  saying:  **The  bill  of 
lading  claims  to  be  a  contract  between  the  shipowner 
and  the  person  tiking  the  bill  of  lading.  There  is  no 
relation  whatever  between  the  holders  or  takers  of 
other  bills  of  lading  and  any  one  holder  of  a  bill  of 
lading.  They  are  not  co-sureti«*s.  When,  therefore, 
it  is  said  we  can  look  at  all  the  bills  of  lading  and 
then  divide  the  days  of  demurrage  or  the  lay  d«ye 
between  tiiem,  we  are  looking  »t  other  bills  of  lading 
which  cannot  be  given  in  evidence."  Tnese  words 
must,  however,  be  read  sHth  refereoce  to  the  form  of 
the  bill  of  ladiog  in  that  case.  The  form  oonteined 
no  reference  whatever  to  the  holders  of  otber  Inds  of 
ladiog.  The  action  was  by  shipowner  against  bill  of 
lading  holder  for  demurrage.  The  bill  of  lading 
contained  the  words  **  on  paying  freight  for  the  said 
goods  and  all  other  conditions  as  per  charter-party.*' 
This  charter-party  gave  a  lien  on  all  cargo  for 
demnrraKC  at  th*9  port  of  discharge.  The  defeodMiit 
had  always  been  ready  attd  snlliog  to  take  his  goods, 
but  the  holders  of  bills  of  ladiog  for  oth^-r  c«rgo  lying 
on  top  bad  m«de  default  in  takiog  their  oargo 
away,  so  that  the  defendant's  goods  could  not  be  du- 
chargei.  It  was  held  tuat  by  the  terms  of  his  bill  of 
lading  contract  the  defendant  had  rendered  himself 
liable  for  payment  of  the  demurrage,  and  that  he  could 
not  escape  by  saying  that  the  dday  was  due  to  the 
negligence  of  holders  of  other  bills  of  lading.  Indeed, 
so  much  did  Brett,  L.J.,  consider  the  diflerent  bills 
of  lading  holders  strangers  to  each  other  that  he 
held  that  if  the  man  in  actual  default  had  paid 
the  shipowner,  the  defendant  could  not  h«ve  relied 
on  the  payment  by  way  of  defence;  an  opinioQ 
which  involved  the  rather  startling  cmcla^oQ 
that  if  there  had  been  goods  below  belonging  to 
a  score  of  different  bills  of  lading  holders,  uie  full 
amount  of  the  demurrage  srould  have  been  reoover- 
able  from  each  of  them.  The  Lord  Justice  at  p.  643 
uses  these  srords :  '*  I  think  that  if  the  coosigoee  of  a 
portion  of  the  cargo  had  a  bill  of  landing  in  the  mme 
words,  and  had  been  called  upon  to  pay,  and  bad 
paid  the  whole  demurrage  to  the  shipowner,  the  holder 
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of  another  bill  of  lading,  if  used,  conld  Dot  set  that  up 
aa  a  defence.  That  defenoe  woald  arise  in  respect  of 
a  wholly  independent  contract  between  the  shipowner 
and  the  holder  of  the  other  bill  of  lading.  He  could 
not  set  it  np  as  a  defence,  because  he  would  have  no 
right  to  prove  that  other  and  wholly  independent 
contract.  I  accept  the  proposition  that  it  would  be 
no  defenoe  for  the  owner  of  the  bill  of  lading  to  say 
that  the  shipowner  had  been  paid  the  same  sum  by 
all  other  holders  of  bills  of  laaing  for  cargo  in  the 
ship.**  But  the  authority  is  in  truth  of  no  applicatiou 
to  the  present  case.  Th%  bill  of  lading  before  me 
appears  on  its  face  to  be  one  of  a  group.  Tbe  makers 
and  takers  of  it  know  it  to  be  one  of  a  sroup.  The 
same  thing  is  no  doubt  true  in  the  case  of  the  bills  of 
lading  for  the  remainder  of  the  bulk.  The  shioowner, 
not  for  his  own  benefit,  but  merely  for  the  benefit  of  the 
various  receivers,  subscribes  to  the  stipulation  as  to 
the  division  of  damaged  graio.  All  the  receivers  bay 
their  bills  of  lading  with  notice,  and  in  my  opinion, 
become  bound  towards  each  other  by  what  the  ship- 
owner has  d  me  for  them.  Even  if  it  should  be  true 
that  the  intention  has  not  been  legally  eff*^ted, 
and  that  the  bills  of  lading  holders  are  not  bound 
inter  $e,  th«t  affords  no  reason  for  saying  t^at 
the  words  used  in  the  attempt  to  aocomulish  the 
intention  should  be  twisted  to  a  purpose  for 
which  thev  were  never  used — namely,  to  imp^se 
a  heavy  obligation  on  the  shipowner.  The  view 
which  I  take  of  the  meaning  of  the  bill  of  lading 
contract  is  boine  out  by  the  practice  followed  in  the 
discharge  of  grain  cargoes  at  Victoria  Docks  and  at 
the  jetty  in  question.  The  practice  is  for  the  servants 
of  the  dock  company  to  briog  the  cargo  in  the  ship's 
hold  under  the  open  hatchways ;  for  this  service  the 
shipowner  pays  the  dock  company  4d.  a  ton.  The 
grain  is  then  lifted  by  means  of  ao  elevator  out  of  the 
hold  and  shot  from  Uie  elevators  into  the  b«rg*'S  of 
the  consignees ;  for  this  service  the  consignees  p%y 
the  dock  company  Is.  9d.  per  ton.  If  any  of  thn 
grain  is  found  to  be  heated  it  is  diflcharff*'d  on  the 
qu«y  and  there  sorted  by  the  dock  company^  s«rvant«, 
the  oost  being  covered  by  th«<  dock  company*s  charge 
against  the  consignees.  In  this  way  the  dock  company 
act  as  the  agents  of  the  ship  to  dischargee  the  cargo 
and  as  the  agents  of  the  consignees  to  receive  it ;  and 
the  evidence,  though  in  parts  conflicting,  satisfies  me 
that  as  a  matter  of  fact  the  receipt  of  the  grain  into 
the  elevator  is  the  receipt  by  the  dock  company,  as 
agent  for  tiie  consignee  or  bill  of  lading  holder.  If 
this  be  so,  the  shipoi?ner  has  in  this  case  not  only 
difloharged  the  bill  of  lading  quantity,  but  the  plain- 
tiff have  also  received  it,  winh  the  result  that  the  claim 
for  short  delivery  fails.  It  wa^,  however,  contended 
on  the  plaintiffs*  behalf  that,  whatever  the  general 
praotioe  might  be,  the  gram  in  this  particular  instance 
was  not  in  fact  received  by  them  until  it  was  placed 
in  their  barges  or  trucks.  It  appeared  that  Apon  this 
jetty  there  were  two  elevators  belonging  to  different 
owners.  The  devator  whidi  was  used  on  this  occa- 
sion belongs  to  a  firm  of  Thompson  &  Co.,  who 
use  it  for  the  discharge  of  their  own  vessels. 
But  sometimes  no  vessd  of  their  own  happens  to 
be  alongside,  and  the  elevator  is  idle.  On  such 
occasions  Tnompson  &  Oo.  solicit  other  shipowners 
to  send  their  ships  to  the  wharf,  so  that  they  may  be 
discharged  by  their  elevator,  and  they  have  an 
arrangement  with  the  dock  company  by  which  in 
such  circumstances  they  do  all  the  work  above 
detoribed  for  the  dock  company  for  an  indutive 
charge  of  Is.  Ud.  a  ton.  Thus  the  dock  company  get 
the  work  for  which  they  charge  2s.  Id.  Tls.  9d  and 
4d.)  done  for  Is.  Ud.  This  course  was  followed  in 
the  prbseat  case.  Thompson  &  Co.  were  anxious  to 
secure  i»  discharge  and  delivery  by  their  elevator 


because,  I  suppose,  they  could  do  the  work  for  less 
than  Is.  Ud.  per  ton,  and  so  make  a  profit,  and,  as 
they  feared  that  the  job  might  fall  into  the  hands  of 
the  owner  of  the  rival  elevator,  they  went  to  the 
defendants  and  induced  the  defendants  to  si>nd  the 
ship  to  the  part  of  the  jetty  where  their  elnvator 
stands.  It  was  said  by  the  plaintiffs  that  the 
defendants,  by  allowing  the  vessel  to  go  under 
ThompsoQ*s  elevator  in  these  circumstances,  made 
Thomps'^n  &  Oo.  their  asrents,  and  th«t  all  the  work, 
whether  done  on  the  ship  or  in  tt^e  elevator  or  on  the 
quay,  was  therefore  done  by  the  defendants.  I  do 
liOt,  however,  take  this  view  of  the  matter.  Neither 
the  plaintiffs  nor  the  defendants  had  anything  to  do 
with  the  arrangement  between  the  dock  company 
and  Tnompson,  and  when  the  time  for  paying  for  the 
work  a- rived  debit  notes  were  sent  in  b?  the  dock 
company  to  the  ship  and  cargo-ovners  for  the  4d. 
and  Is.  9d.,  jnit  as  though  no  such  arrangement 
existed.  I  wish  to  add  that  the  practice  at  these 
docks  appears  to  have  been  substantially  the  same  for 
the  last  ttiirey  years,  although,  no  doubt,  elevators 
have  only  recently  come  into  uie.  Dealing  wirh  the 
question  in  1874,  Brett,  J.,  after  stating  the  practice 
iu  relation  to  the  delivery  of  biles  of  hides,  says: 
"  I  am  of  ooinion  that  the  mo  neat  the  shipowner 
has  cleared  the  g)ods  from  the  deck  he  ceases  to  be 
responsible  in  any  W'iy  for  them  ;  and  that,  wh-itevf  r 
remedy  the  plaintiffs  may  have  against  the  dock 
company  or  anyone  else,  they  cannot  under  the 
circumstances  charge  the  shipowner  with  the  loss  of 
the  bale  '* :  see  Petrocochino  v.  BoU,  L.  B.  9  0.  P.,  at 
p.  361.  It  is  perhaps  necessary  to  mention  one  other 
matter.  It  appeared  that  when  Thompson's  m*n  in 
working  out  the  ship  cane  across  the  heated  grain 
they  notified  the  circumstance  to  the  dock  clerks,  and 
after  the  apportionment  the  derks,  in  the  ordinary 
course  of  thdr  duty,  entered  the  lOSqrs.  in  the  dock 
books  as  belonging  to  Mr.  Paul.  The  plaiutiffs 
suggested  tbat,  even  if  there  was  no  short  ddiverj^ , 
this  was  a  conversion.  To  this  there  are  two  answers 
Tue  first  is  that  there  was  no  cmversion ;  the  book 
entry  interfered  in  no  way  with  the  plaintiff'  rights— 
the  plaintiffs  might  have  taken  away  rhe  lOSqrs.  at 
at  y  moment,  and  no  one  would  have  objected.  The 
second  answer  is  that,  even  if  there  was  a  conversion, 
it  was  not  by  the  defendants ;  they,  as  I  have  already 
said,  had  finished  with  the  goods  when  they  delivered 
the  gnxa  into  the  devator.  The  fact  is  that  the 
plaintiffs  did  not  want  the  lOSqrs.  They  preferred 
their  action  for  short  delivery.  It  they  had  taken  the 
lOSqrs.,  as  they  might  have  done  at  any  moment  if 
they  hsd  wished,  they  would  have  been  left  with  an 
action  for  breach  of  the  duty  to  properly  sort  and 
apportion — ^an  action  which,  if  brought  against  the 
present  defendants,  would  have  failed,  as  this  action 
leils,  ou  the  ground  that  the  defendants  had  entered 
into  no  contract  to  do  the  work  of  sorting  and 
apportionment.  There  must  be  judgm^t  for  the 
defendants  with  costs,  and  for  the  defendants  on  the 
oonnterdidm  for  freight. 

Solidtor  for  the  plaintiffs,  Lowlesa  A  Co. 

Solidtor  for  the  defendants,  BoUereU  &  Roche, 
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dtmtt  of  SppriU 

From  Chan*  Di7.  v   t       m  on  >ii  , 

(V«u«haa  W^lmm^  Stirliag.  and        •V.V;/'  ' 
Co^eoi-Hurd/,  LJJ.}  J 

/n  fe  FiTZQeH4LI>, 
SUfi^AN   1/,   FlTZQlRALD.    [a*) 

Conjltct  of  hw&^BmUh  law— Scotch  Tnarriage  contract 
made  in  ticotland^h^X  ityfa— Intention  of  paHifi  — 
Lift  interest  hi/  ivnif  of  alimfitary  proviaion—Infilitn- 
tihtc  life  interei,t  m  dumicihd  EttgUihrnan — Fraitd 
upon  crciHtur$-~Fiihii:  ptAic-tf, 

Ai  a  ff titer  at  rule  thi  lnw  of  the  TmttriraQnial  dofnicil 
U  applimhit,  to  a  Cimtruct  iti  consid€ruti<m  of  marriugt, 
hid  thi»  rule  y  if  Ids  to  the  inUmtion  of  the  partiu  that 
some  other  law  Ahall  ht  npphtd^  in  which  cmc  effect  will 
h^  ijium  in  the  C4iurU  of  the  eotmtry  of  the  matrimonial 
dornfcil  to  the  pruai^iom  of  tht  contract  in  aecordartce 
with  the  fifTeiifTk  !au\  m  hng  oi  the  proviiiomi  are  nvi 
ciintj'ary  to  public  ^wltcif* 

Bf  «  Bcekh  marriage  contract  a  domtdkd  Sc'4ch- 
woman  etttUd  prnptrtg  upon  trust  to  p%y  the  income  to 
her  intended  huiband,  a  domiciM  E^'glishman,  for  his 
Itf^t  ottfi  the  contra'-t  contained  a  dvd*iratio^}i  that  all 
pitytnent  to  the  husbdnd  shotdd  he  *■  Mirktly  alimeutarij,^' 
and  **  not  Qmignahle  nor  liable  to  arre^m^tt  nor  otlttr 
legtd  diligence  at  the  hand^  of  his  creditors,**  7'he 
trustees  of  the  iettkmtnt  were  English ^  and  the  truitM  had 
hecn  administered  in  England,  The  hmband  parpt/rt&i 
to  charge  his  life  estate* 

Bfld  {bif  YftUgr^'ftu  Williams  am/  C^^xaai- Hardy, 
L*JJm  StirJmg.  L.J.^  dia«enti«ote)p  that  the  intention  of 
th«  partieit  being  thfit  the  Scotch  law  shonld  appl^  to  the 
marriage  cantruct,  the  hueUind  could  inks  n&  greater 
inierrat  than  the  Scutch  lam  loculd  uftow  himt  and  as  the 
nature  of  the  interest  given  hif  the  a^ntract  otight  not  to 
varu  viilh  thn  domicit  of  the  huahand,  the  English  c^urU 
would  give  effed  to  the  Scotch  law,  the  gift  of  an  inalien- 
able life  int^^resi  to  a  innn  not  being  contrary  or  repugnant 
ta  the  public  pdicg  of  English  lavf. 
Dediion  e/ Joyce,  J,  (al  W.  R.  386),  retwrieef. 

This  wat  an  appeftl   fram  the  d«oi»ion  of  Zojoi^,  J. 

(reported  51  W.  R.  536.  [1903]  1  Ob.  933).  The 
case  came  before  the  court  upon  on  application  bj 
the  tniBtee^  of  a  aettlement  m*de  upon  the  marriage 
of  Sir  Gerald  and  L%dy  Fit z Gerald  foe  the  deter- 
mination of  qae^tiona  which  had  arisen  in  th« 
adminutrati  >n  of  the  troata  thereof  io  tba  ioilo  wing 
oircumataDceA. 

Oa  the  20th  of  September,  1862,  a  Bettlement  in 
Bn^lieh  foroi  and  a  cQntr>iCt  of  marriage  in  Scotch 
form  were  txeoiited  In  €ont»^m  plant  in  qI  the  marriage 
whicli  wae  atterwarda  aoiemo'^ed  between  the  partiea. 
Sir  Qerald  waa  at  the  date  of  the  marriage  domiciled 
in  EoglaDdi  and  hia  wife  waa  at  the  ftame  date 
domioiled  la  Scotland.  The  marriage  aettlemei^t  and 
ocwtfaot  were  executed  in  Scotland.  By  the  Bagliih 
iSttlMBent  certain  property  wai  aaaigned  to  the 
Iruateea  to  be  held  upon  trn&t  to  i  a  vest  and  pay  the 
income  to  Sir  Gerald  aud  hie  aiaigna  during  hi»  Jife, 
and  after  hia  death  to  Lady  FitzQcraJd  Ounng  her 
life,  and  affer  the  de^th  of  ttie  iorvi?or  to  stand 
p-ioefped  of  the  truat  fund  upOQ  trusts  for  the 
ohildren  of  the  marriage  aa  therein  provided.  The 
Scotch  contract  of  mar  ridge  waA  made  betwpcn  the 
husband  and  wife.  It  r-^cit^jd  the  English  apltlemeot, 
and  thereby  Lady  FitxGerald  aa^igned  to  the  truiteet 
all  her  preacnt  and  future  property.  The  trnsta 
d«dared  of  thia  property  were  aa  follow* :  (1)  For  the 

{*.}  Ee^rt«d  by  J,  L  Stisliso,  E«i.»  Barrister- 


payment  of  the  expenses  of  the  trust  *  (2)  for  the 
payment  of  the  iocome  to  Lady  Fit^ Gerald  for  life  \ 
(3)  in  case  Sir  Gerald  shoald  aurvive  hia  wife,  for 
pay  meat  of  the  ini^me  to  him  during  tfte  rem  tinder 
of  hia  life,  it  being  dealared  by  the  contract  **  tba*^  all 
paymflnrs  to  the  said  Sir  Qer*ld  ahonld  be  atriqtly 
aliment-iry  and  ahould  not  be  aasignanle  nor  lisble 
to  arrestment  or  any  other  legal  diligence  at  the 
inataoce  of  his  creditora";  (4)  apon  t^iuffta  for  the 
ohildren  of  the  mtrriape  as  th*-ri-in  prcvided, 

Ou  the  23rd  cf  September,  1862,  the  marriage  waa 
■  ilemnized  in  Scotland^ 

Ou  the  19  th  of  June.  1863,  the  only  child  of  the 
marriage,  Miss  Qeraldine  FiUGarald,  was  bom. 
On  the  16th  of  May,  1901,  Lady  Fi^^^Qermld  died. 
Numeroua    incumbrances    had    been    created    by 
Sir  Gerald  and  Mi  "a  FiriGaraM  npon  their  resp^tlrt 
int^rea^i  in  the  English  aettl**ment  and   the  8cf>tch 
contract,  aome  before  and  s  >me  aft»*r  Miss  Fif 20*^41(1 
had  ftt^ain'^d  tW'^ntv-one*  which  event  happened  on 
the  19th  of  Jane,  1884.     On  the  death  of  L*dy   Fi'x- 
Gerald  various  queatTons  a*^oae  b 4 ween  Sir  GeriJd  and 
hii  mortg*geea,  a'^d  the  present  aummons  waa  takeu 
out  to   have  them  det-^rminwd.      Toe  q'lestion  now 
before  the  court  w*s  whether  the  mor'gagf^es  hai  any 
charge  on  Sir  Gerald* s  life  interest  in  the  fiind«  o>m- 
prised  in  th*  Scotch  contr*ct.    The  quftstion  depended 
maitily  upon  whether  that  o^otract  muat  be  coaatrutd 
ftocnrding  to  BcntGh  Of  English  l*w*     If  a450ordiug  to 
the  former,  Sir  G^raH  appear '^  to  be  restrainei  from 
anticipating  or  chargioa  his  life  interest.     Five  out  of 
the  six  trutteea  were  domidled  in  England,  and  th» 
trntt  had  always  been  adminii-tterpd  in  this  conntryi 
The  tmst   fund  comprised,    inter  nl(a^  Si»tch  mort- 
gages on  heritable  bond  a  which  it  was  alleged  wei« 
ftoeording  to  the  la  v  of  Scotland  treated  as  realevtat^. 
There   was  e^id^nce  that,    aooordiog  to  the  law  of 
Scotland,  if  Sir  Gerald  failel  t->  mniutaio  the  children 
of  the  mvriage,  they  would  hav*i  the  right  to  attach 
the  aliiaentary  provision  made    fnr  bim  ut^df^r  the 
marriage    contract,  the  alimentary    provision  bttng 
arrf^s^able  for  alimentary  debts,  though  not  f^^r  <VttMr 
di'bta. 

Jcjyoet  J.,  held  that  the  domioil  of  Sif  Gerald  had 
remained  English   all  along  i    his  reaidence   was  in 
England ;  the  trustees  were  all  sibject  to  the  jurisdic- 
tion of  the  English  court »  and  it  was  I  hey  who  had 
invoked  its  aid  to  determine  the  question  that  had 
been  raised.     In  the  existing  circumftances,  even  if 
the  construction  and  eff*^ct  of  the  Sootoh  settlement 
were  to   ba  determined   by  the  law  of  Scotland  p  it        j 
appeared  to  hia  lo-dship  thttita  validity  and  op^ri^tian        M 
with  respect  to  the  matter  now  in  queation  muat  te       ■ 
determi*-ed  by  the  )a^  of   England.       A?«in,  ©on-  ' 

aid*- ring  the  qaesti'^n  aa  one  purely  of  c^ntriCt,  it  wat  , 

contrary  to  the  policy  of  this  country  th*t  property  M 
should  be  so  settled  as  to  continue  in  enj  oyment  of  a  f 
b:inkrupt  nowiihitanding  bankruptcy;  in  other 
words,  ih^  declaration  in  the  Scotch  settlement  that 
aU  payments  to  Sir  Gerald  should  not  be  assignable 
or  liable  to  arreatment  at  the  inttanoe  of  oreditors 
was  void  and  too jjc native  according  to  Scigli«h  law. 
Hia  lordship  accordingly  h^^ld  that  Sir  Gerali*s 
assignees  or  Tnijumbrancers  wer*«  the  pars^DS  euuded 
to  r«*cHve  payment  from  the  troiteaa  of  the  Scotch 
settlement. 
From  that  decision  Sir  Gsrald  appealed, 

A.  H  J€U*lt  for  the  appellant.— It  is  submlHed  that 
Joyce,  J^,  waa  wrong  in  hoLling  that  an  English  oomi 
will  not  give  effftot  to  the  ahmentary  clauae  which 
prevents  the  alienation  of  the  life  inter^^t  Tba 
learned  judge  did  Dot  give  anfficient  weight  to  tbi 
fact  that  the  aettlement  ia  in  the  Beotch  form,  Tim 
parties  were  nuuried  in  Scotland  and  adopted  ftSooidl 
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form  of  settlement;  their  intention,  therefore,  was 
to  adopt  al«o  the  Sootdi  l%w.  This  is  borne  oat  bf 
the  fact  that  the  bnlk  of  the  property  settled  consisted 
of  heritable  b3ndf,  which  must  be  deemed  realty.  If 
no  contract  exists,  the  law  of  the  country  in  which  the 
parties  elect  to  make  Ih^ir  matrimonial  domioil  is  the 
Jaw  which  governs.  Bat  where  there  is  a  contract 
the  law  which  gov€m%  the  interpretation  of  that  con- 
tract is  the  law  to  which  the  parties  intended  to 
sabmtt  themselves  as  shown  by  the  form  of  the 
contract,  and  ia  this  case  that  is  Sootch  Uw  : 
Dicey 's  Cotfliot  of  Laws,  pp.  540.  568 ;  In  re 
Barnard,  56  L.  T..  p.  9,  35  W.  R.  Dii?.  177 ;  la 
re  Sibtth,  33  W.  R.  556,  14  Q.  B.  D.  417 ;  Viditz  v. 
O^Hagan,  47  W.  R.  571,  [1899]  2  Cti.  569.  This 
last  CMe  was  reversed  (48  W.  R.  516.  [1900]  2  Cb. 
87),  bat  not  as  to  the  point  that  marriage  articles 
were  governed  Inr  English  law.  A  provision  against 
assignment  of  a  life  interest  is  not  contrary  to  pablic 
policy,  for  it  is  constantly  done,  though  in  another 
way,  by  a  gift  over  on  bankrnptoy  or  any  other  event 
and  a  wcretionary  trust  in  favour  of  the  donee.  If 
it  WIS  an  English  document,  the  alimentary  provision 
might  be  invalid.  Bat  it  was  executed  in  Scotland, 
where  marriage  took  place,  and  is  in  Scotch  form : 
Cnrhei  v.  Waddell,  [1879]  7  Rettie.  Court  of  Session 
Cas.  200 ;  Chamberlain  v.  Napier,  29  W.  R.  194,  15 
Ch.  D.  614 ;  In  re  Bankes,  Reynolds  v.  Elli$,  50  W.  R. 
663,  [1902]  2  Cb.  333.  Even  assummg  that  the 
alimentary  provision  is  bad  in  EogUsh  law,  the 
appellant  is  entitled  to  succeed.  The  foram  of 
administration  has  nothing  to  do  with  the  question, 
but  the  court  must  give  effect  to  the  law  of  the  forum 
which  the  parties  selected:  Harrison  v.  Harrison, 
L.  R.  8  Cb.  342 ;  NotU  v.  Bohinson,  2  Ventris  353 ; 
ScoU  V.  AllnuU,  2  D jw  &  Clark  404.  The  law  laid 
down  ia  Westlake  on  Private  International  Law,  that 
the  forum  of  the  matrimonial  domicil  governs  the 
iaterpretalion  of  the  contract,  is  wrong :  see  Foote's 
Private  International  Law,  pp.  317,  318;  Lansdowne 
V.  Lansdowne,  2  Biigh  60;  Anslruiher  T.  Adair,  2 
M.  &  E.  513. 

Grossman,  for  Miss  FitzQerald. 

Badcock.  K.C,  acd  Methold,  for  the  first  mortgagee 
of  the  life  interest. — Sir  Ghrald  FitzQerald  acted  on 
the  supposition  that  he  had  power  to  assign  up  to 
1895,  when  he  discovered  that  though  domiciled  in 
Eogland  this  settlement  contained  a  provision  in  his 
favour  to  defeat  his  creditors.  Such  a  provision  is 
contrary  to  the  policy  of  the  English  law,  which  does 
not  allow  a  life  hiterest  to  be  protected  against 
creditors:  Brandon  v.  Robertson,  18  Yes.  429,  and 
Graves  v.  Dolphin,  1  Sim.  66.  It  may  have  been  the 
intention  of  the  parties  that  it  should  be  so  protected, 
but  the  question  is  whether  such  an  intention  can  be 
carried  out.  The  matter  must  be  determined  accord- 
ing to  the  lex  fori.  If  the  parties  had  intended 
that  the  interpretation  should  be  acoordins  to  Scotch 
Uw  they  should  have  appointed  Scot<3i  trustees. 
But  they  have  not  done  so,  and  the  matter  has  to  be 
determined  by  tiie  English  courts,  which  will  give 
f-fftfct  to  the  contract  only  so  far  as  it  conforms  to 
EagUsh  law.  If  the  appellants*  contention  were 
correct  an  Englishman  could  contract  himself  out  of 
any  restriction  imposed  by  English  law.  There  is  no 
reason  to  the  contrary  here  to  prevent  this  contract 
being  construed  according  to  English  law:  Dioey's 
C  .nflict  of  Laws,  pp.  653,  654.  and  Colliss  v.  Hector, 
23  W.  R.  485,  L.  R.  19  Eq.  334.  Though  the  forms 
of  entering  into  a  cootraot  of  marriage  are  regulated 
by  the  lex  loci  contrcuius,  the  essentials  are  regulated 
by  the  lex  domicilii:  Brook  v.  Brook,  9  W.  R.  461,  9 
H.  L.  Cas.  93,  and  Hope  v.  Hope,  5  W.  R.  387,  8 
De  G.  M.  &  G.  731.    It  has  been  held  that  an  agree- 


ment which,  if  made  in  this  country,  would  be  void 
on  the  ground  cf  champerty,  is  none  the  less  void  if 
it  has  been  made  in  a  foreign  country  where  such  a 
contract  would  be  legal :  Orell  v.  Levy.  16  C.  B.  N.  S. 
73.  So,  too,  an  agreement  which  U  contrary  to 
the  policy  of  the  Eoglish  law  as  to  restraint  on 
trade  will  not  be  enforc-.d  by  the  English  courts, 
even  though  it  be  perfectly  valid  according  to 
the  law  of  the  country  where  it  was  made : 
RousUlon  V.  Rousillon,  28  W.  R.  623,  14  Ch.  D.  351  ; 
Sottomayor  v.  De  Barros,  26  W.  R.  455,  3  P.  D.  1 ; 
Lord  Cranttoun  v.  Johnston,  3  Vee.  170.  [CoZBNS- 
Habdt,  L.J..  refened  to  Freke  v.  Lord  Carbery, 
21  W.  R.  835,  L.  R.  16  Eq.  461]  The  mortgagees 
have  had  a  proper  assignment  of  the  life  interest 
extcated  to  them,  and  th-y  ought  not  to  be  debtfrad 
by  the  fact  that  the  law  of  Scotland  recognizes  this 
alimentary  provision,  whioh  alone  prevents  their 
being  entitled  to  the  benefit  of  their  secant  y:  Ex 
parte  Pollard,  Montague  &  Chitty  237;  Scott  v. 
Allnuti,  2  Dow  &  Clark  404;  Dicey's  Cjnflict  of 
Laws,  p.  653. 

They  also  cited  Dicey's  Conflict  of  Lavs,  p.  514 ; 
Foote*s  Private  International  L%w,  p.  189 ;  Duncan  v. 
Lawson,  37  W.  R.  524,  41  Cb.  D.  391;  Duchess  of 
Bucdeugh  v.  Hoare,  4  Mad<1ooks  467;  Johnstone 
V.  Baker,  4  Maddocks  474d.  ;  Jerningham  v.  Herbert, 
4  Ra;s.  388. 

Hamilton,  K,C,,  and  Vernon,  Blakesley,  Withers, 
Pepys,  and  Northcote,  for  other  incumbrancers. 

E,  Ford,  for  the  trustees. 

Jessel,  in  reply  .—The  only  cases  in  which  the  courts 
of  this  country  refuse  to  recognize  a  foreign  contract 
are  those  in  which  the  foreign  contract  is  shocking  to 
the  conscience  of  this  country,  as  being  against  its 
public  policy,  but  tha^i  is  not  the  case  here. 

He  cited  In  re  Miuouri  8team%hip  Co.,  37  W.  R. 
696,  42  Ch.  D.  323;  Kaufman  v.  Oerson,  51  W.  R. 
683,  [1903]  2  K.  B.  114;  Printing  and  Numn-ical 
Registering  Co.  v.  Sampson,  23  W.  R.  463,  L.  R.  19 
Eq.  462 ;  Janson  v.  Drie/orUein  Consolidated  Mines,  51 
W.  R.  142,  [1902]  A.  C.  484;  Maxim- Nordenfeldi 
Guns  and  Ammunition  Co.  v.  Nordenfeldt,  41  W.  R. 
604,  [1893]  1  Cb.  630;  Badische  Anilin  Fabrik  v. 
Schott;  Wharton  v.  Masterman,  43  W.  R.  449,  [1895] 
A.  C.  186 ;  Saunders  v.  Vautier,  Cr.  &  Ph.  240. 

Cur.  adv,  vult. 

March  7.— Cozens -Hardy,  L.J.,  read  his  judg- 
ment  first,  as  follows:  The  firdt  question  for  con- 
sideration on  this  appeal  is  whether  what  I  may 
shortly  describe  as  the  Sootch  settlement  is  subject  to 
the  law  of  Scotland,  or  whether  it  must  bs  govdmei 
by  English  law.  Now  this  Scotch  settlement  dealt 
with  the  property  of  a  domiciled  Scotch  lady,  who 
was  about  to  marry  a  domiciled  Englishman,  and 
there  is  no  doubt  that  the  "  matrimonial  domicil  ** 
was  Eoglish.  It  is  not  suggested  that  a  permanent 
rfsidence  in  Scotland  after  the  marriage  was  contem- 
plated. As  a  general  rule  the  law  of  uie  mstrimonial 
domicil  is  applicable  to  a  contract  in  consideration  of 
marriage.  But  this  is  not  an  absolute  rule.  It  yields 
to  an  express  stipulation  that  some  other  law  shall 
apply.  See  Fan  GrutUn  v.  Digby,  11  W.  R.  230,  31 
Beav.  561,  in  which  case  the  matrimonial  domicil  was 
French,  but  the  contract,  though  made  in  France  and 
void  by  French  law,  was  nevertheless  treated  by  Sir 
John  RomUly  as  valid  so  far  as  it  related  to  property 
within  the  jurisdiction:  see  also  Viditz  v.  (yHagan. 
The  decision  in  that  case  was  reversed  by  the  Court 
of  Appeal,  but  not  on  a  ground  in  any  way  affecting 
this  point.  It  is  not  necessary  that  there  should  bo 
an  express  stipulation.  It  is  sufficient  if  the  oourt 
arrives  at  the  oondusicn  that  the  parties  in  fact  coa-- 
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traoted  with  referecoe  to  some  law  other  than  that 
of  the  matrimonial  domioil.  Applyins  these  prin- 
ciples to  the  Scotch  settlement,  I  find  several  im- 
p^tant  indications,  (a)  The  great  bulk  of  the  pro- 
perty—Tiz.r£13,200,  was  invested  in  heritable  bonds. 
It  has  been  settled  by  a  chain  of  authorities,  which 
cxLghi  not  now  to  be  reviewed  by  ns— viz.,  by  Sir 
Wuliam  Grant  in  Johnstone  v.  Baker,  by  Sir  John 
Leach  in  Jemingham  v.  Herberi,  and  by  Sir 
James  "VHRram  in  Alien  v.  Anderson,  6  Hare  163,  that 
heritable  bonds  most  be  regarded  in  onr  courts  as 
immovables.  If  so,  it  can  scarcely  be  donied  that 
the  lex  loci — ue.,  the  law  of  Scotland — ^must  apply  to 
the  extent  of  ihe  £13,200.  I  am  aware  that  there 
has  b<>en  a  change  of  investment  of  part  of  this  sum 
into  Eoglish  securities,  but  this  change  cannot  alter 
the  law  applicable  to  the  settlement.  I  may  add 
that,  as  to  tbe  £13,200,  the  matter  does  not  rest  in 
contract.  There  is  an  actual  completed  assignment 
of  the  heritable  bonds.  (6)  There  was,  however, 
£500  cish  belonging  to  the  lady,  which  was  paid  over 
to  the  tfustees  for  investment,  and  which  was,  in 
fact,  invested  in  Consols,  although  it  might  have 
been  invested  in  heritable  securities  in  Soottand.  It 
seems  to  me  that  this  sum  cat  not  fairly  be  treated  as 
intended  to  be  subject  to  a  different  law  from  that 
v^hich  is  applicable  to  the  bulk  of  the  property,  (c) 
The  whole  frame  of  the  settlement  U  in  Scotch  form, 
and  the  limitations  are  of  such  a  nature  that  they  can 
only  take  effect  if  Scotch  law  is  to  be  applied.  I 
therefore  feel  bound  to  treat  this  as  a  settlement  male 
in  Scotland  by  a  domiciled  Scotch  lady  of  Scotch 
property,  in  Hjotch  form,  and  subject  to  Scotch 
law.  l^e  trustees  of  this  Scotch  settlement  must  ia 
Scotland  follow  the  S^^otch  law,  and  their  residence 
in  Bnglsnd,  or  their  Eoglish  domicil,  is  irrelevant. 
Th*s  beinff  so,  it  follows,  m  my  opioion,  that  we  are 
bound  to  hold  that  Sir  Gerald  FitzGkrald  takes  such 
interest,  and  such  interest  only,  as  the  courts  in  Scot- 
land would  declare  him  entitled  t  j  :  AnttnUJier  v. 
Adair,  There  ought  to  be  no  difference  in  a  matter 
of  this  kind  between  the  Oourt  of  Session  and  t^e 
High  Oourt.  The  nature  and  extent  of  his  interest 
cannot  depend  upon  his  domicil,  although  his  capacity 
to  deal  with  his  interest  may  perhaps  depend  upon 
his  domidU  To  take  the  somewhat  analogous  case 
of  a  life  interest  in  English  property  given  by  the 
will  of  a  domiciled  Englishman  for  the  separate  use 
of  a  married  woman,  without  power  of  anticipation, 
it  has  never,  so  far  as  I  am  aware,  been  suggested 
that  the  nature  and  extent  of  her  interest  varied 
according  as  her  domioil  was,  or  was  not,  English. 
The  trust  would  be  regarded  in  oar  country  as  vtdid 
and  operative,  even  though  l^  the  law  of  her  domicil 
neither  the  separate  use  nor  the  restraint  upon  antici- 
pation was  recognized.  And,  on  general  principles, 
the  same  view  ou^ht  to  be  adoptea  by  the  courts  of 
the  country  in  which  the  mamed  woman  was  domi- 
ciltd.  In  short,  by  the  law  of  England,  it  is  the 
Scotch  law  which  must  be  applied  to  this  Scotch 
settlement.  It  is,  however,  strongly  urged  that  a 
strictly  alimentary  provision  for  an  aduLt  male  is  not 
only  unknown  to  and  inconsistent  with  the  provisions 
of  Eoglish  law,  as  in  genoal  it  undoubteoly  is,  but 
that  it  is  contrary  to  public  policy,  and  ought  there- 
fore to  be  wholly  disregarded  in  an  English  court  I 
cannr  t  adopt  this  ar^ment  There  is  nothing  im- 
moral in  such  a  jvroviiion.  Indeed,  tiiere  are  many 
instances  in  which  pensions  or  retiring  allowances 
are  by  statute  made  not  transferable,  or  liable  to  be 
attached  by  airp  legal  proceis.  I  may  refer  to  the 
pension  allowed  to  a  retiring  clergyman  under  the 
Incumbents'  Bedgnation  Act,  1871,  and  to  the 
observations  of  the  Ckmrt  of  Appeal  on  that  statute 
in  Oaihercok  v.  Smith,  29  W.  B.  434,  17  Ch.  D.  1. 


Moreover,  it  has  been  long  settled  that  at  comnMa 
law,  and  Kpaxt  from  any  statutory  enactments  pio- 
hibiting  assignment,  certains  salansi  or  pansiooi  in 
inalienable.  For  exainple,  the  half-pay  of  sm  officer. 
In  Harty  v.  Odium,  3  T.  E.  681,  Lwd  Eenyon  ssyi : 
"  I  am  clearly  of  opinion  that  this  half-pay  oould  not 
be  legally  asiigned  by  the  defendant.  .  •  •  Emola- 
ments  of  this  sort  are  granted  for  the  dignity  of  tbe 
State  and  for  the  decent  support  of  those  persons  who 
are  engaged  in  the  service  of  it.  It  would,  there- 
fore, be  highly  impolitic  to  permit  them  to  be 
asMgned,  for  persons  who  are  liable  to  be  csllsd 
out  m  the  service  of  their  country  ought  not  to  be 
tftken  from  a  state  of  poverty.  It  might  aa  well  be 
contended  that  the  sslaries  of  the  judges,  which  sie 
granted  to  support  the  dignity  of  the  State  and  the 
administration  of  jostioe,  may  be  asiigned."  In  the 
following  year  the  same  question  came  up  for  con- 
sideration in  Lidderdale  v.  Duke  of  Montrose,  4  T.  E. 
248.  This  was  an  action  by  an  offioer  on  half-p*y 
against  the  Pavmasters-General  of  the  Arnay  to 
recover  arrears  of  his  half- pay,  ani  the  only  qaeation 
was  whether  an  assignment  by  way  of  inortgag^»  oi 
which  the  defendants  had  due  notice,  justift*-d  them 
in  withhold! "g  the  monny  from  the  plaintiff.  The 
court  were  clearly  of  opiuion  that.  "  on  prinoiplei  of 
public  policy,  as  well  as  oa  ac30unt  of  the  int^reat  of 
the  officers  themselves,  by  law  kuch  assi^ments  wece 
void.**  The  mortgagee  was  not  party  to  this  action, 
but  it  seems  to  havd  been  thought  that  he  might 
obtain  equitable  relief,  and  he  accordingly  filed  a  biU 
ia  the  Exchequer:  see  Stone  v.  Lidderdale  (Anstr. 
633).  It  was  argued  that  the  assignment  was  good 
in  equity,  as  a  transfer  of  any  valuable  contingem^ 
or  possibility,  if  made  for  good  consideration,  is 
affirmed  in  equity.  But  Macdonald,  O.B.,  in 
a  considered  judgment,  declined  to  ac3ept  this  view, 
and  held  that  the  plaintiff  was  not  entitled  to  aoy 
relief  in  equity  in  respect  of  the  oiortgage.  In  short 
he  declined  to  affect  the  conscience  of  the  mortgagor 
in  respect  of  future  instalments  of  the  half-pav.  In 
my  opinion  it  is  imposdhle  to  disregard  tliis  '*  alimen- 
tary provision  "  on  the  sround  of  public  policy.  The 
Scotch  court  would  declare  that  the  interost  giv«i  to 
Sir  Gerald  cannot  be  assigned,  and  would  disregacd 
the  daim  of  his  specific  mortgagees,  and  it  is  our  duty 
to  follow  and  acu>pt  the  8wtoh  law :  Amtruiher  v. 
Adair.  But  then  it  was  urged  ihpt  Sir  Qerald  oould 
bind,  and  did  Innd,  the  income  as  and  when  it  reaohea 
the  hands  of  the  trustees  in  England,  and  that,  what- 
ever might  be  the  rights  of  his  alimentary  creditors, 
he  himself  ought  not  to  be  allowed  to  daim  from  the 
trustees  the  income  which  he  has,  hj  a  contract  bind- 
ing on  his  consdence,  diarged  in  ft^vonr  of  his 
mortgagees.  I  doubt  whether  this  doctrine,  which 
is  explained  and  illustrated  by  Lord  Macnaghtesi  in 
TaUby  v.  Official  Beeeiver,  37  W.  B.  613,  13 
App.  CSas.  623,  has  any  appUcation  to  a  vested  life 
interest,  the  assignment  of  which  takes  effsot, 
if  at  all,  for  reasons  wholly  independent  of  conscience. 
Au  assignment  of  a  vested  equitable  interest  is  oom- 
plete  and  operative,  though  voluntary.  It  in  no  way 
aepends  upon  contract,  or  upon  anything  further  to 
be  done  by  the  assignor.  The  doctrine  applies  only 
where  there  is  no  present  property  capable  of 
assignment,  such  as  possibilities  and  expectancies. 
The  case  of  Stone  v.  Lidderdale  is  an  authority 
sgainst  the  respondent's  conten^n,  and  I  know 
of  no  authority  in  its  favour.  I  may  obserre 
that  the  defendant  Lidderdale  was  a  domioiled 
Englishman,  whose  general  capadty  to  con- 
tract was  undoubted.  Moreover,  this  contention 
is  really  only  another  way  of  presenting  the  argu- 
ment that  we  ought  to  disregard  the  Scotch  law.  If 
the  life  interest  is  capable  of  assignment,  the  court 
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would  gprant  spedfic  performBnoe  of  the  contract,  and 
would  aid  the  mortgagees  by  granting  an  injunction. 
If,  howeyer,  as  in  Stone  y.  iutdercUHe,  the  interest  is 
non-assignable,  I  think  it  follows  that  no  effect  can 
be  giyen  to  a  deed  purporting  to  assign  by  way  of 
anticipation.  The  aedsion  of  the  House  of  Lord«  in 
ScoU  y.  AUnuU,  which  was  relied  upon,  does  not 
really  touch  the  case.  In  my  opinion,  the  order  of 
Joyce,  J.,  was  wrong,  in  so  far  as  it  declared  that  the 
whole  of  the  income  during  the  life  of  Sir  Gerald  is 
payable  to  his  assignees  or  incumbrancers,  according 
to  their  respectiye  priorities.  If  the  amount  of  the 
income  were  yery  liurge,  any  excess  beyond  a  reason- 
able amount  would,  accordiog  to  the  Scotch  law, 
pass  to  the  assignees  or  incumbrancers,  but  I  do  not 
understand  that  it  is  suggested  that  there  is  any 
excess  in  the  present  case.  I  think  the  declaration 
should  be  to  the  effect  that  Sir  Gerald  is  entitled  to 
the  whole  income  durin|;  his  life,  free  from  the  daim 
of  any  assignees  or  mcumbrancers,  but  without 
prejudice  to  the  rights  (if  any)  of  his  alimentary 
creditors,  or  of  Miss  FitzGendd,  and  without 
prejudice  to  any  prior  payment  in  respect  of  the 
policy,  which  is  the  subject  of  another  appeal  by  Miss 
FitzG^erald. 

Stiblino,  L.  J.,  then  read  the  following  judgment : 
I  agree  with  C  zens-Hardy,  L.J.,  that  Sic  GeiaLd  and 
Lady  FitzGerald  entered  into  a  oontrac*:  that  their 
rights  in  the  property  of  Lady  FitzGerald  (who  at  the 
time  of  the  marriage  was  domidled  in  Scotland) 
should  be  regulated  by  the  Scotch  law :  Este  y. 
Smjfth,  2  W.  £.  148,  18  Beay.  112;  Chamberlain  y. 
Napier.  That  property  is  now  yested  in  trustees  who 
are  domiciled  in  England ;  but  that  circumstance  is 
merely  aoddtntal.  and  cannot,  as  bet^^een  the  trustees 
and  Sir  Gerald  FitzGerald,  affect  either  the  duty  of 
the  trustees  or  the  rights  of  Sir  Gerald,  which  must, 
I  concdye.  be  goyemed  by  the  law  of  Scotland ;  and 
if  a  Scotch  court  would  (as  I  think  the  CTidence  shows 
it  would)  hold  that  trustees  domiciled  in  Scotland 
ought  to  pay  the  idimentary  proyision,  made  for  Sir 
Gcmld  by  the  contract  in  Scotch  form  of  the  20th  of 
September,  1862,  into  his  hands  from  time  to  time  as 
it  becomes  payable,  regardlesi  of  tbe  incumbrances 
whidi  he  has  purported  to  make  thereon,  then,  in  my 
opinion,  this  court  ought  likewise  to  hold  that  such  is 
tde  duty  of  tbe  trustees  in  the  present  case.  If  Sir 
(jkorald  FitzGerald  were  a  domiciled  Scotchman  there 
would  be  nothing  more  to  be  said.  But  he  was  at 
the  date  of  the  martiage,  and  has  eyer  since  been,  a 
domiciled  Boglishman,  and  he  is  now  reddent  witbin 
Uie  jurisdiction  of  the  English  courts.  His  capadty 
to  deal  with  his  property  is  an  incident  of  his  status 
(•tee  Vidiiz  y.  0*Hagan),  and,  therefore,  is  goyemed  by 
English  law.  By  that  law.  as  stated  by  Lord 
Macnaghten  in  TaUby  y.  Official  Receiver,  "it  has 
long  been  settled  that  future  property,  possibilities, 
ana  expectandes  are  assignable  in  equity  for  yalue. 
The  mode  or  form  of  asdg^ment  is  absdutdy 
immaterial,  provided  the  iuteotion  of  the  parties  is 
clear.  To  ^ectuate  the  intention,  an  assignment 
fur  yaloe,  in  terms  present  and  immediate,  has 
always  been  regarded  in  equity  as  a  contract 
binding  on  the  consdence  of  the  asdgnor,  and  so 
Lindins  the  subject-matter  of  the  contract  when  it 
comes  mto  existence,  if  this  is  of  suoh  a  nature  and 
so  described  as  to  be  capable  of  being  ascertained 
aud  identified."  In  In  re  Coleman^  39  Oh.  D.  443, 
this  prindple  was  applied  to  an  assigpncLt  of  an 
interest  under  a  will  to  which  the  astijg^or  became 
eutitled  only  by  yirtue  of  the  exerdse  in  his  favour 
of  a  discretion  vested  in  the  trustees  of  the  wilL 
la  this  respect  the  capadty  of  Sir  Gerald  Fitz- 
Qecald  is  entirdy  different  from  that  of  a  domidled 


Scotchman,  who,  according  to  the  law  of  Scotland,  is 
unable  to  alienate  an  alimentary  provision  any  more 
than,  according  to  the  law  of  England,  s^  retired 
officer  can  alienate  his  half-pay,  eithw  at  law  or  in 
equity,  or  a  retired  incumbent  the  jprovidon  allowed 
to  him  under  the  Incumbents'  Bedgnation  Act, 
1871,  or  a  married  woman  separate  estate  as  to 
whidi  she  is  restrained  from  antioipation.  In 
such  cases  the  person  entitled  to  the  property 
in  question  is  by  Eoglish  law  incspac*tated  from 
deahng  with  it.  But  that  law  does  not  in  general 
recognize  any  redraint  as  regards  the  property  of  a 
man  of  full  age.  I  cannot  see  why  the  English 
owner  of  an  aHmentary  providon,  created  by  foreign 
law,  should  be  hdd  to  be  incapable  of  makinsr  a 
dispodtion  of  it  when  it  comes  to  his  hands.  The 
foreign  law  has  full  effect  given  to  it  when  it  is 
allowed  to  determine  what  ought  to  come  to  the 
hands  of  the  owner  in  respect  of  the  alimentary 
provision ;  after  it  reaches  his  hands  he  is  not  under 
any  obltgatioo  imposed  by  the  foreign  law  as  to  how 
h<9  should  apply  it,  and,  as  it  seems  to  me,  the 
EagUsh  law  onght  to  determine  whether  that  which 
has  come  to  his  hands,  and  become  property  at  his 
disposal,  is  to  sny  and  what  extent  subject  to  obliga- 
tions aridng  out  of  dealings  valid  according  to  that 
law.  In  my  opinion,  therefore,  an  asdgnment  of  an 
alimentary  providon,  craated  under  foreign  law,  by 
will  or  voluntary  deed  inter  viv.e  in  favour  of  a 
domidled  Englishman  ought  to  be  held  by  the  courts 
of  this  oount^  to  bind  funds  coming  in  res^t  of 
that  providon  to  his  hands  within  the  jurisdiction  of 
those  courts.  lu  the  present  case  tbe  alimentary 
providon  was  created  by  a  coutract  into  which  Sir 
Giwald  entered  for  valaable  condderation.  But  I 
cannot  see  that  this  puts  Sir  Gerald  in  a  better 
position  than  if  he  were  a  volunteer;  for  I  take  it  to 
be  clearly  settled  that  the  doctrine  on  which  I  rely 
applies  to  property  acquired  by  contract  for  value 
just  as  mucm  as  property  acquired  by  gift.  In  m? 
judgment,  therefore,  an  order  ought  to  be  made  on 
th9  lines  of  that  actually  made  by  the  Oourt  of 
Appeal  in  In  re  Coleman^  to  which  I  have  already 
referred.  But,  although  I  have  been  unable  to  satisfy 
myself  that  the  opimon  which  I  have  expressed  is 
opposed  to  any  existing  authoritr,  I  can  adduce  no 
decision  in  support  of  it,  while  the  weighty  and 
considered  opinions  of  my  brethren  are  adverse.  ^  In 
these  droumstances  I  cannot  regret  that  my  own  view 
is  not  to  prevail. 

Yauohan  Wiluams.  L.J.— In  my  judgment  the 
ante-nuptial  contract  entered  into  by  Sir  Gerald 
FltzG^nad  and  Afis^  Lockhart,  with  the  concurrence 
of  her  mother.  Lady  Lockhart,  ought  not  to  be 
construed  and  applied  according  to  English  law, 
which  is  undoubtedly  the  law  of  the  matrimonial 
domidl  of  the  husband  and  wife,  and  which  law  would 
primd  facie  determine  aU  questions  arising  under  that 
marriage  contract,  but  ought  to  be  construed  and 
applied  according  Scotdi  law.  It  is  the  inteotion  of 
the  parties,  gathered  from  the  terms  and  droumstances 
of  the  contract,  which  determines  the  law  which 
govemi  it,  and  in  my  judgment  the  Scotch  form  of 
tbif  contract,  coupled  with  the  fact  that  Miss  Lock- 
hart, at  the  time  of  her  marriage,  was  a  domiciled 
Sootohwoman,  and  that  the  pro^ty,  the  subject  of 
settlement,  came  from  her  fanulv,  is  suffident  to 
displace  the  primd  facie  presumpnon  that  the  law  of 
the  matrimonial  domidl  is  to  govern  the  contract. 

Now  the  Scotch  law  is  thus  stated  by  the  late  Lord 
Advocato  (Blr.  Ghraham  Murray)  in  his  affidavit :  ' '  By 
the  law  of  Scotland  it  is  posdble  for  a  person  to  create 
a  life  interest  in  favour  of  another  person,  and  by 
declaring  that  life-rent  to  be  alimentary,  to  exdude. 
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Ik  MB  FitzGbeald. 

Qojmi  Of  Apbmam^ 

lo  far  fti  O^e  life  intereftt  doFi  not  exceed  in  amount  a 
TcairnaVe  pioviiiioD^  the  di  igeuoe  of  ordinary 
cieditora  and  j-ea train  all  power  of  autivipatioo. 
"When,  ihereforep  as  bere^  a  lady  by  anta-nuptial 
majTiage  e  mtraot  conTeyi  her  funds  to  trustees, 
it  is  possible  for  ber  to  Of^at^  a  life-rent  of  tbeae  funds 
ia  favour  of  her  snrndng  hnabaod,  and  to  eiolnde 
hifl  ordinary  creditors  wnd  1o  reitrain  bitn  from 
aatidpation." 

The  late  Lord  Advocate  further  poiuta  out  that 
Ibe  nou  chargaihle  nature  of  such  an  slimentary  life- 
lent  would  be  upheld  by  the  So:>(ti8h  oouits,  if  ibe 
queetion  were  there  raised  bj  a  creditor  against 
H  Bcottieh  trustee^  and  says  that  it  is  for  the 
Knglisb  court  to  deter  mine  whether,  ia  a  qnefltiou 
with  the  Bi  gliah  creditors  of  an  Eoglisb  debtor^  it 
\vill  give  effect  to  the  Scotoh  law» 
^  AsiumiDg,  aa  I  do,  that  Scotch  law  governs  all  the 
rights  creattd  by  the  erpreaB  or  implied  forci  of  the 
words  of  t^e  contract,  it  may  be  that  there  are  right i 
which  operate  upon  tbe  oontractuat  ngbts  which  are 
gt^TErned,  not  by  the  law  which  hy^  the  dbc^osed  iut^n* 
lion  of  the  parties  h'xn  come  to  bd  '*  the  pTop^r  law  of 
tbe  o^n tract]"  determiuitjg  all  qu<=&tioni  of  iti  l^g^l 
eff:J0t  and  constiucti jn^  hai  by  the  taw  of  tbe  actual 
domioil  at  the  time  wh^n  an  7  detling  with  tbe 
p?op3rty  tbe  subject  of  the  contract  is  attempted , 
such  as  qnettlons  of  personal  capacity  in  ca^es  o^ 
minority,  covert  iir<*,  &c* 

I  canoct,  hoffevtr,  permade  myself  that  iu  this 
ease  any  qufstion  of  persDnal  capacity  is  raised*  Tbe 
case  is  &iniply  ibis,  tbat  previous  to  the  marriage  a 
eoutract  in  the  Scotch  forxn,  g^'^ vended  hb  to  its  le^al 
oonitruction  atjd  (fftict  by  the  law  of  Sootlaud,  w^« 
executed,  whereby  Mi  si  Lock  hart's  property  wat 
settled  upon  trust  (acuongit  otber  thiogs],  in  case  the 
husband  should  aurvivet  that  tbe  proceed  1  of  tbe 
tttate  sbonld  be  paid  to  Lixu  for  bis  hf<*,  but  tb^t  all 
pny Clients  to  him  should  be  "etricll^  aliintntiiry/*  and 
abould  **  not  be  asiiigoable  nor  liable  to  arreatmeot,  or 
a^y  other  legal  ddigence  at  the  instance  o(  lis 
trrditors/*  These  words  of  the  contract  Uiuit  the 
lute  rest  whiob  the  husband  ii  to  take^  iu  the  same 
way  as  in  an  E^gliah  ojarriage  contract  tbe  wife's 
interest  is  made  subj-ct  to  a  restraint  on  antioipation, 
Tbe  restriction  or  cbargeablHty  in  either  case  arties 
out  of  the  terms  of  the  contract  and  the  trust  there- 
under. There  is  no  personal  incapacity ;  neither  the 
wife  ia  the  case  which  I  have  put,  nor  the  husbani 
in  the  present  case,  can  claim  more  tinder  the  trn»t 
than  in  given  to  ber  or  him  by  the  trust.  It  seems  to 
me  tbat  no  equity  acting  on  the  con^cienca  of  Sir 
Qerald  FitzGerald  can  enable  him,  iu  respect  of  the 
life  itcome  given  to  him  by  the  trust  created  by  tbe 
contract,  to  do  with  tbat  income  that  which  it  is 
imposnble  for  him  to  do  acoordiog  to  the  effect  of 
the  Scotch  contract,  when  construed  by  Sootch  law. 

Indeed,  in  the  matter  of  the  comparison  of  equities, 
I  think  that  no  obhgations  can  bind  tbe  conscience  of 
a  person  taking  a  life  estate  bestowed  on  hiin  by 
another  more  strongly  than  the  trnsfc  contract  oon- 
taining  the  conditions  under  which  the  donor  baa 
bistowed  the  gift,  and  this  whether  the  conditions 
are  expressed  or  are  imposed  by  the  law  governing 
the  contract.  Amtrnther  v.  Adair  ia  really  an 
authority  for  the  proposition  that  an  English  court 
of  equity,  in  construing  a  Scotch  contract  or  enforcing 
a  trust  thereunder,  will  not  enforce  a  wife's  equity  to 
a  settlement  agaiost  a  husband  who  comes  to  the 
court  to  enforce  against  the  Burviving  trustee  resident 
in  London  his  right  to  have  a  fund  transferred  to  him 
absolutely,  as  the  survivor  of  bis  wife,  by  virtue  of  a 
clause  in  the  marriage  contract.  This  seems  to  me  in 
principle  to  decide  that  a  court  of  equity  in  England 
■*^"  not,  in  contravention  of  plain  proviaioni  in  a 
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foreign  contract,  enforee  equitleB  bio  ding  the   ooo- 
science  of  a  beneficiary  claiming  under  that  contracL 

If  I  am  right  in  holding  that,  in  this  case  no  qaes* 
tion  of  pergonal  capacity  is  raised «  and  if  I  aui  alao 
light  iu  whit  I  have  jaet  said  as  to  a  court  of  equity 
not  enforcing  equitit^s   which,   though   binding    the 
conscience  of  such  a  benefieiary,  are  inconsistent  witti 
the  instrument  under  which  he  claims  when  construed 
by  its  proper  law,  »,e*,  tbe  foreign  law,  the    cttdj 
remaining  question  is  whether  the  provision  in  thii 
Scotch  marriage  con  tract,  *Ubat  all  payments  to  Sir 
Gerald  Fit2Qer*ld  shall   be  strictly  alimentary   »nd 
shall  not  be  assignable  nor  liable  to  arreitmeot   or 
any  otb^r    legal  dtbgance   at    the    insiance  of     bie 
creditors,^'    so    conflicts  with  what  are    deemed    in 
England  to  be   essential  public  interests,  tbat   the 
provision  cannot  be  enforcFd  here.     This,  as  I  under- 
stand, Ts  the  ground  on  which  Joyce,  J.,  refused  to 
give  effect  to  tbe  provision*     He  relied  upon  tbe  l^w^ 
a^  staged  in  Westlake  on  Private  luternati' nal  Lmw 
(3fd  ed.}.  s.  215,  that  **  where  a  contract  confticti  with 
what  it  deemei  in  England  to  b^  essentia!  public  or 
moral  int*- rests  r  it  cannot  be  enforced  h&re,  not  with* 
standing  that  it  may  have  been  Talid  by  its  proper- 
law." 

Toe  law  thus  stated  seems  to  me  to  be  accurate, 
ani  to  correspond,  as  point- d  out  by  W^tlake,  p.  40, 
with  artiil<4  6  of  tbe  Ck>de  Napoleon  :  *'  Private  con- 
tracts c  inn  at  derogate  from  laws  which  interest  public 
order  or  gfiod  morals/^  The  question  iu  each  case  is 
whether  tbe  foreign  law  or  tae  private  agreement 
cotillicts  with  a  law  in  wb'cb  tbe  public  order  and 
good  morals  ooncerned  are  essential  enough  to  call 
into  operation  ttie  reservation  in  favour  of  stringent 
domf Stic  policy,  which  in  prindple  is  recognised  and 
insisted  upon  by  all  civilized  nations. 

The  EogUib  law,  in  so  far  as  it  refniei  to  give 
eSect  to  provisions  which  affect  to  control  the  rights 
of  disposition  which  are  attached  to  an  absolute 
transfer  of  property,  does  not  b^qw.  to  me  to  be  & 
m&tter  r4>gardiDg  **  public  order  or  good  morals,^'  I> 
is,  I  thiek,  merely  a  logical  development  from  legal 
definitions  adopted  by  the  Eugltsh  law.  But  it  ia 
true  that  in  its  application  this  law  has  been  made 
the  means  of  protecting  creditors,  and  yet  I  do  no- 
tMok  that  in  a  country  which  allows  restriction  on 
anticipation  in  respect  of  the  separate  property  of  a 
wife^  it  can  possibly  be  said  that  to  enf  crce  a  provision 
in  a  Seotch  contract  inconsistent  with  this  law  would 
be  contrary  to  public  order  and  good  morals,  even  J 
though  the  result  might  be  to  defeat  the  Just  right*  " 
of  a  creditor.  There  are  other  instances  to  wnicb 
my  attention  has  been  cilled  by  the  judgmeuti  of  my 
learned  brethren,  which  I  have  been  allowed  to  r^ad, 
in  which  sometime  the  L'jgidature  and  aometimei 
the  courts  of  common  law  have  recognised  restrictiODa 
as  inconsistent  as  those  in  this  Scotch  contract  with 
the  alleged  essential  rule  of  public  order  and  good 
morals* 

I  agree  with  the  judgment  delivered  by  O.zens* 
Hardy,  hJ, ;  I  cannot  agree  with  the  conclusion  of 
Joyce,  J, 

T&B  CotiBT  granted  a  stay  of  exeoutio  S  pmdifig 
an  appeal  t>  th^  Hjuse  of  Lords,  on  termi. 

Solicitors,  0.  J.  Ffmflcr;  Sttrm*m  ti"  Qti^kKtt ;  Ikd^ 
/tni  i£*  Btint;  HViiYe,  BotrtU,  it  Co.  ;  TTowtr^  Stilh  * 
Co, ;  Keehf  liogerSf  d  Cq, 
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From  K.  B.  Div.  \ 

(YanghMi  WilUtms  Stirliog,  and  f    T^r^^v  7010 
CozeD8.H*rdv.  L.JJ.)  (    ^*"^^  ^'  ^'  ^^• 

And  K.  B.  Div.  (Ba  kley,  J.)    ) 

In  re  Bubnand. 
Ex  parte  Thb  Tbusteb  v,  Bakbb,  Sutton,  &  Co.  (a.) 

Bankruptcy— Bight  0/  trustee  to  books  of  bankrupt- 
Books  qf  underwrittr  at  Lloyd's— Underwriting  as 
agent  in  the  names  of  other  persons — Bankruptcy  Act, 
1883  (46  <fe  47  Vict.  c.  52).  s.  60— Bankruptcy  Bules, 
1886-1890,  r.  349. 

An  underwriter  at  Lloyd's  enter&l  into  agreements 
with  other  persons  to  ad  as  their  agent  to  carry  on  the 
business  of  an  underwriter  at  Lloyd* s  in  accordance  with 
the  custom  of  Lloyd's,  and  it  was  a  term  of  the  agree' 
meats  that  he  should  provide  and  keep  books  which  the 
other  parties  should  at  all  times  be  allowed  to  inspect. 
The  agent  in  fact  kept  one  set  of  booki  only  in  which  his 
accounts  with  the  other  persons  were  entered.  On  the 
bankruptcy  of  the  agent  the  other  persons  set  up  a  claim 
to  joint  property  in  the  books,  and  refused  to  hand  them 
over  to  the  trustee  in  his  bankruptcy. 

Ueld,  on  appeal  {reversing  the  decision  of  Backley.  J.)) 
that  the  other  persons  ?uid  a  Joint  property  in  the  books 
with  the  bankrupt,  and  that  the  trustee  in  the  bank- 
ruptcy toas  not  entitled  to  have  the  books  handed  over  to 
him,  bui  had  merely  the  right  to  inspect  them. 

Applioation  by  the  trustee  in  the  bftnkmptoy  of 
P.  Q.  C.  Bornand  for  the  delivery  up  of  the  books  of 
the  bankrupt  used  by  him  in  his  businecs  as  an  under- 
writer at  Ijlcyd's. 

The  respondents,  Messrs.  Baker,  Sutton,  &  Co., 
were  accountants,  in  whcse  custody  the  books  had 
been  placed  before  the  bankruptcy.  They  did  not 
daim  any  personal  right  to  withhold  the  books  from 
the  trustee,  but  refused  to  give  them  up  because  they 
had  been  warned  not  to  part  with  them  by  five 
persons  in  whose  names  and  on  whose  beha'f  the 
bai^rupt  had  acted  as  agent  for  tiie  purpose  of 
underwriting  policies  of  insurance  and  carryiog  on 
the  ordinary  business  of  an  underwriter  at  Lloyd's. 
These  persons  claimed  that  the  books  were  the  joint 
property  of  themselyes  and  the  bankrupt,  as  they 
contained  the  records  of  all  transactions  entered  into 
by  the  bankrupt  on  their  behalf. 

^e  material  parts  of  the  agreements  under  which 
the  bankrupt  underwrote  in  the  names  of  these 
persons,  so  far  as  concerns  the  present  case  were  as 
follows : — 

Clause  1 :  '*The  tatd  P.  Q. C.  Bumand  shall  .  .  • 
act  as  the  agent  of  the  said  A.  B.  for  the  purpose  of 
underwriting  policies  of  insurance  at  L*oyd*9,  and 
carrying  on  the  ordinary  business  of  an  underwriter 
at  lioyd'sin  the  name  and  on  behalf  of  the  said  A.  B. 
in  accordance  with  the  u«ual  custom  of  Lloyd's,  and 
upon  the  terms  and  coLditions  hert-ioafter  contained." 

Clause  6 :  "  Proper  underwriting  and  account  books 
shall  be  provided  and  kept  in  the  usual  manneri  and 
shall  at  all  times  be  open  to  the  inspection  of  the  said 
A.  B.  or  his  agent  thereunder  appointed  in  writing, 
and  the  said  P.  Q.  C.  Bumand  shall  at  all  times  give 
to  the  said  A.  B.  such  information  or  explanations  as 
to  the  books  or  the  state  of  the  account  as  he  may 
require.  The  SMd  books  and  accounts  if  required  by 
the  said  A.  B.  shall  be  periodically  audited  by  a  pro- 
fessional accountant." 

Clause  6 :  "  The  said  A.  B.  so  long  as  the  under- 
writing is  carried  on  under  this  agreement  shall  pay 
to  the  said  P.  C.  G.  Burnand  while  he  shall  auly 
perform  the  engagements  on  his  part  herein  contained 

(a.)  Beported  by  P.  U   Fbanckb  and  A.  B. 
TAYLOxm,  Esqrs.,  Barristers-at-Law. 


as  a  remuneration  for  his  services  in  conducting  the 
said  underwriting  business  for  keeping  and  providing 
books  endpapers  and  for  providing  a  proper  oMoe 
and  clerical  assistants  and  all  other  outgoings  and 
expenses  connected  with  the  underwriting  busiuesi 
...    the  sum  of  £— -  per  annum." 

8.  G.  Lushington,  for  the  trustee— The  agreements 
clearly  intend  that  Bumaud  is  to  bo  the  owcer  of  the 
books,  other  nice  there  would  be  no  need  for  them 
to  contain  the  power  of  inspection  given  to  the 
other  party.  That  being  so,  it  is  the  truitee's  duty 
ucder  section  50  of  the  Bankruptoy  Act,  1883,  to 
get  possession  of  them,  and  by  rule  349  no  person 
is  entided  to  withhold  possesiion  of  them,  or  to  set 
up  any  lien  thereon. 

Muir  Mackenzie,  for  the  respondents.— The  books 
were  pnrchaied  with  the  money  of  the  other  parties. 
They  are  in  the  position  of  solvent  partners  who  are 
entitled  to  possession  of  the  firm  books  as  against  the 
trustee  of  a  bankrupt  partner. 

8.  O.  Lushingtonwsm  not  called  upon  to  reply. 

Buoklbt,  J.— The  respondents  iu  this  case  have  no 
property  in  cr  right  of  posseasion  of  the  books,  but 
they  set  up  a  jus  tertii,  and  say  that  the  panics  for 
whom  the  bankrupt  acted  as  agent  have  a  joint 
property  in  the  books  with  the  bankrupt. 

Now  these  books  were  provided  and  kept  under  the 
terms  of  certain  contracts  between  the  debtor  and 
each  of  these  other  parties,  and  the  clauses  in  these 
contracts  which  relate  to  the  books  provide  that  the 
books  shall  at  all  times  be  open  to  tne  inipection  of 
the  parties  for  whom  the  baokrupt  acted  as  ageu^,  and 
it  is  siso  provided  that  the  bankrupt  is  to  reoeive 
certain  remuneration  for  inter  alia  ''keeping  and 
providing  books."  I  think  the  result  of  those  clauses 
u  that  the  bankrupt  had  to  find  and  pay  for  the  books, 
and  that  they  were  his  prop»rtv.  There  would  be  no 
object  in  proviitoff  that  the  other  parties  should  have 
a  ri^ht  to  inspect  i(  the  books  were  their  property. 

Moreover,  the  books  coLtain  the  record  of  sums 
receivable  by  or  claims  enforceable  against  six  persons 
for  which  each  of  the  six  was  severally  liable.  As 
between  the  five  persons  other  than  the  bankrupt  no 
one  of  them  could  claim  the  books  against  the  others, 
or  any  of  them,  or  against  the  banlmipt.  He  was  to 
provide  and  keep  them,  they  were  his  property,  and 
must  be  handed  over  to  the  trustee  in  hii  bainkruptcy. 
From  this  decision  Baker,  Sutton,  ft  Co.  appealed. 
Montague  Lush,  K.O.,  and  Muir  Mackenzie,  for  the 
appellants. 

8cruHon,  K,C.,  and  Lushinglon,  lot  the  trustee,  cited 
Clarke  v.  Tipping,  4  Beav.  588. 
Montague  Lush,  K.O.,  replied. 
Vauohan  Wiluams,  L.J.— I  think  this  appeal 
ought  to  be  allowed.  From  the  agreements  made 
between  Burnand  and  the  five  persons  named,  I 
doubt  whether  one  ledger  for  the  five  names  was 
intended  to  be  kept.  If  separate  books  had  been 
kept  for  each  name,  whatever  right  Bumand  might 
have  had  during  the  agency,  when  the  ageiicy  deter- 
mined each  person  named  would  have  a  right  to  bis 
own  book.  But  that  is  not  the  case  here.  One  book 
only  was  kept  for  all  the  names  and  for  Burnand's 
transactions  with  the  five  persons  named,  and  the  five 
persons  named  knew  and  acquiesced  in  this.  In  my 
opinion  no  order  should  have  been  made  giving 
Burnand  or  his  trustee  exclusive  control  of  the  books. 
Li  the  result  the  five  persons  named  ought  to  have 
control  of  the  books,  and  the  trustee  of  Bumand  the 
right  of  inspection.    The  order  must  be  discharged. 

SxiBLlNO,  L.  J.— If  separate  books  had  been  kept 
for  each  one  of  the  five  names,  Bumand  would  have 
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hal  no  right  to  the  books  as  against  eadh  one  of  the 
five.  Bat  here  one  set  of  boou  only  were  kept  with 
all  five  names.  At  the  most  Bumand  obtained  a 
joint  interest  with  the  five  others,  and  Bumand's 
trostee  cannot  have  a  olaim  overriding  that  of  the  five 
others.  At  the  same  time  inspection  must  be  allowed 
to  Bomand  or  his  tmstee. 

Cozens-Hasdy,  L.J.  —  I  can  see  no  reason  for 
giving  the  tiustee  a  tight  overriding  that  of  the  five 
others,  bat  an  undertaking  to  allow  Barnand  or  his 
trostte  to  have  the  right  to  inspect  the  books  most  be 
given  by  the  five  named  persons. 

Appeal  aUotved. 

SolicitoM  for  the  tmstee,  Parker,  Garrett,  Eolman,  & 
Howden. 

SoUdtors  for  Baker,  Satton,  &  Co.,  Ward,  Bowie, 
ik  Co. 


From  K.  B.  Div,  j 

(Collins,  M.R.,  and  Bomer  and  >  Fab.  10. 

Mathew,  L.JJ.)  ) 

KrLQOTjR  V.  Gaddss.  (a.) 
Eaeemeni — Prescription — Right  of  way^  Right  to  use 
pump --Long  user — Dominant  and  eervient  tenements 
held  under  eame  landhrd^Pteecription  Act,  1832  (2 
cfe  3  Wm.  4,  c.  71),  8.  2. 

A  right  of  way  or  other  easement  capable  of  heing 
acquired  under  section  2  of  the  Prescription  Act,  1832, 
by  long  user,  cannot  he  so  acquired  hy  a  les$ee  of  a  tens- 
ment  over  an  adjoining  tenement  where  both  tenements  are 
held  under  the  same  landlord. 

Applicaticn  by  the  plaintiff  for  jadgment  or  a  new 
trial  m  an  action  tried  before  Walton,  J.,  and  a  jury. 

The  plaintiff  and  the  defendant  were  occapiers  of 
adjoining  houses  in  High-street,  Longtown,  in  the 
county  of  Cumberland.  The  action  was  brought  for 
un  injunction  to  restrain  the  defendant  from  wroog- 
folly  entering  the  plaintiff's  premises  and  drawing 
water  from  a  well  and  making  use  of  a  pump  thereon, 
and  for  damages.  The  defendant  pleaded  that  he 
and  the^  former  occupiers  of  his  premises  had  enjoyed 
as  of  ^  right  and  without  interruption  for  forty  year^ 
the  right  to  use  the  well  and  pump  in  question  as 
being  appurtenant  to  the  defendant's  premises,  and 
that  a  right  had  been  acquired  so  to  use  them  by 
virtue  of  the  Prescription  Act  (2  &  3  Will.  4,  c  71) ; 
and  he  oounterdaimed  for  a  mandatciry  injunction 
directing  the  plaintiff  to  remove  an  obstruction 
erected  Dy  him  for  the  purpose  of  preventing  the 
exercise  of  the  alleged  right  by  the  defendant,  and 
for  damages. 

Both  the  plaintiff's  premises  and  the  defendant's 
premises  were  of  leasehold  tenure  and  were  held  under 
vhe  same  ground  landlord.  In  January,  1850,  the  land- 
lord granted  a  lease  of  the  latter  premises  for  ninety- 
nine  years,  and  in  July,  1850,  he  granted  a  lease  of 
the  former  premises  for  ninety-nine  years.  In  1899 
the  defendant  became  the  assignee  of  the  lease  of 
January,  1850,  and  in  1900  the  plaintiff  became  the 
assignee  of  the  lease  of  Julv,  1850.  The  evidence 
showed  that  during  the  tune  the  pUi^fiff  had 
been  in  occupation  of  his  premises  and  for  many 
jrears  previously  the  defendant  and  his  predecessors 
in  occupation  had  been  in  the  habit  of  taking  water 
from  the  pump  in  common  with  other  adjoining 
owners.  In  December,  1902,  the  plaintiff,  after 
ezpresbing  his  willingness  to  allow  the  defendant  to 

(a.)  Reported  by  F.  G.  BtroKBB,  Esq.,  Barrister- 
at-Law. 


take  water  at  reasonable  hours,  erected  a  partition 
and  door,  so  that  he  might  prevent  access  to  the 
pump  at  unreasonable  hoars.  On  the  29th  of 
December  the  defendMit,  at  ten  o'clock  at  night,  burst 
in  tiie  door  with  the  object  of  obtaining  water.  The 
plaintiff  therefore  brought  this  action. 

The  principal  question  at  the  trial  was  whether  an 
easement  for  the  use  of  the  pump  by  the  occupier  of 
the  defendant's  premises  had  been  acquired  under  the 
Prescription  Act. 

Walton,  J.,  left  oertain  questions  to  the  jury,  in 
answer  to  which  they  found  that  for  for^  years 
before  the  commencement  of  the  action  the  pump  had 
been  used  as  of  right  by  the  occupiers  of  the  dnend- 
ant's  preoiises,  and  that  before  Janu%ry,  1850,  when 
the  long  lease  was  granted,  such  occupiers  had  used 
the  pump  in  question  for  the  purpose  of  obtaining  a 
supply  of  water  for  such  premises. 

The  learned  judge  reserved  the  case  for  further  con- 
sideration, when  it  was  contended  on  the  part  of  the 
plaintiff  that  the  easement  claimed  by  the  defendant 
was  incapable  of  being  acquired  under  the  Prescrip- 
tion Act,  on  the  ground  tbat  such  an  easement  could 
not  be  acquired  by  one  tenant  against  another  where 
both  held  under  the  same  landlcM. 

Walton,  J.,  held  that  an  easement  had  be^n 
acquired  by  the  defendant,  and  that  the  defendant 
was  enHtled  to  judgment  on  his  counterclaim  for  an 
injunction  and  Is.  damages. 

The  plaintiff  appealed. 

Lancelot  Sanderson,  K,G.,  and  Lumb,  for  the  plaintiff. 

Cavanagh,  for  the  defendant 

The  following  cases  were  cited :  Bright  v.  WaUcer, 
1  C.  M.  &  R.  211 ;  Wheaton  v.  MapU  dk  Co.,  41  W.  R. 
677,  [1893]  3  Ch.  48 ;  Timmons  v.  HewiU,  22  L.  R.  Ir. 
627 ;  Gayford  v.  Moffat,  L.  R.  4  Ch  133,  17  W.  R. 
Ch.  Dig.  42;  Frewen  Y.Phillipps,  9  W.  R.  786,  11 
C.  B.  1^  S.  449 ;  Fahey  v.  Dwyer,  4  L.  R  Ir.  271 ; 
Beggan  v.  McDonald,  2  L.  R  Ir.  560;  Harris  v.  De 
Pinna,  per  Chitty,  J.,  33  Ch.  D.  238. 

Collins,  MJt.— The  point  in  this  case  is  a  short 
one.  It  is  whether  as  between  two  termors  of 
separate  tenements  held  under  the  same  landlord  a 
right  of  way  can  be  acquired  by  prescription  for  the 
owner  of  one  tenement  over  the  other  tenement. 
I  say  advisedly  for  the  owner,  for  such  a  right 
cannot  be  claimed  merely  by  a  tenant  against  a  tenant. 
A  claim  for  a  right  of  way  by  prescription  must 
necessarily  be  a  claim  by  the  owner  of  a  fee  against 
the  owner  of  a  fee.  Here  there  axe  two  tenante,  one 
of  a  so-called  dominant  tenement,  the  other  of  a 
so-called  servient  tenement,  holding  under  the  same 
landlord.  If  the  proposition  is  true  that  a  prescrip- 
tive right  of  way  acquired  under  the  Pxescripti<xi 
Act  must  be  acquired  by  an  owner  of  a  fee  against  an 
owner  of  a  fee,  the  argument  used  on  b^hiJf  of  the 
defendant  in  this  casa  would  lead  to  this  anomalous 
result,  that  the  tenant  of  an  owner  of  land  hat 
acquired  for  his  owner  a  right  of  way  over  the  owner*s 
own  land.  That  contention  cannot  be  supported.  I 
licDit  what  I  am  saying  to  a  right  of  way,  and  I  am  not 
coDoemed  with  the  right  to  light,  which  stands  apart 
and  is  governed  by  ddferent  provisions,  viz  ,  those  of 
section  3  of  the  Prescription  Act.  Rights  of  way  and 
other  rights  acquired  under  section  2  must  be 
acquired,  if  acquired  at  all,  as  of  right.  Ttda 
appears  from  the  provisions  of  section  2  itself,  and  it 
is  made^  more  dear  by  scijtion  5,  which  says  tiiat  *'  it 
shall  be  sufficient  to  allege  the  enjoyment  thereof  at 
of  right  by  the  occupiers  of  the  tmement  in  respect 
whereof  the  same  is  claimed."  Whether  the  eojor- 
ment  set  up  is  enjoyment  for  twenty  years  or  for 
forty  years,  it  must  have  been  an  enjoyment  which  it 
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claimed  m  of  right  The  right  to  light  stands  on  a 
difiEerent  footing,  and  there  the  enjoyment  need  not 
be  as  of  right.  Toe  reason  why  the  enjoyment  must 
be  as  of  right  is  pointed  out  by  Palles,  C.B.,  in  the 
oaie  of  Timmon$  ▼•  Hewitt,  He  said:  ''These 
extracts  from  tte  judgments  in  Beggan  v.  McDonald 
appear  to  me  to  show  that  the  case  is  no  authority 
upon  the  qneslion  before  ns.  Where  the  two 
t«[iements  are  held  by  termors  nnder  the  same 
landlord,  prescription  does  not  apply;  because,  as 
pointed  ont  by  Lord  0«irns  in  Oay/ord  v.  Moffat, 
*  the  posjeasion  of  the  tenant  of  the  demised  close  is 
the  possession  of  the  landlord ;  and  it  seems  to  be  an 
ntter  yiolatioa  of  the  first  principles  of  ths  relation  of 
landlord  and  tenant  to  suppose  that  the  tenant, 
whose  occupation  of  close  A  was  the  occupation  of 
his  landlord,  could  by  that  occupatioa  acquire  an 
easemeikt  over  close  B,  also  belonging  to  his 
landlord.'  This  doctrine  was  approved  and  acted 
upon  by  the  Oourt  of  Common  Pleas  in  this  country 
in  Clancy  ▼.  Byrne,  Ir.  B.  11  O.L.,  355.  If  I  am 
asked  how  it  is  consistent  with  the  Prescription  Act, 
I  answer  that  such  user  and  enjoymtnt  is  not  as  of 
right  within  the  meaning  of  the  second  section.  It 
is  a  user  by  a  termor,  who,  if  he  acquire  the  right, 
must  acquire  it  as  incident  to  the  land  of  which  he  U 
termor,  and  thus  for  the  benefit  of  his  rerersiooer. 
Such  user  cannot  be  as  of  right,  unless  a  reversioner 
can  in  law  by  user  acquire  a  right  against  himself." 
That  was  an  authoritative  enunciation  of  th<)  law, 
and  it  seems  to  me  to  be  conclusive  of  this  case. 

Walton,  J.,  rested  his  judgment  in  this  ca^  on  the 
authority  of  Harri$  v.  De  Pinna,  In  that  case  Ohittjr, 
J.,  expressed  the  opinion  that  an  easement  in  the 
shape  of  a  right  of  way  or  of  that  class  conld  be 
acquired  by  a  tenant  over  land  belonging  to  his  own 
landlord.  But  that  opinion  seems  to  have  been  based 
on  an  unsound  foundation.  It  purported  to  be  based 
on  the  two  Irish  cases  of  Fahey  v.  Jhm/er  and  Beggan 
V.  McDonald.  Beggan  v.  McDonald,  however,  gives 
no  support  to  the  opinion  at  alL  That  was  a  case  of 
two  separate  owners,  and  is  no  authority  in  a  case  of 
two  tenants  boldinit  nnder  the  same  landlord.  FaJiey 
V.  Dwyer  purported  to  follow  Frewin  v.  FhUlippa,  but 
Frewin  v.  FhUlippf  was  a  decision  on  a  claim  to  light, 
and  it  did  not  dedde  that  a  right  such  as  is  claimed 
here  could  be  acquired  by  one  tenant  against  another. 
I  am  of  opinion  that  those  cases  do  not  support  the 
view  taken  by  Ohit^.  J.  In  the  case  of  Wheaton  v. 
Maple  ds  Cb.,  a  decision  of  this  court,  I  find  a  state- 
ment of  the  law  on  this  question  by  Lindley,  L.J., 
which,  in  my  opinion,  is  an  authority  for  the  proposi- 
tion that  a  right  claimed  under  the  Preioription  Act 
other  than  a  right  to  light  must  be  claimed  in  respect 
of  the  fee. 

The  Lord  Justice  there  s%id :  "  I  am  not  aware  of 
any  authority  for  presuming,  as  a  matter  of  law,  a 
lost  grant  by  a  lessee  for  years  in  the  case  of  ordinary 
easements,  or  a  lost  covenant  by  such  a  person  not  to 
interrupt  in  the  case  of  light,  and  I  am  certainly  not 
prepared  to  introduce  another  fiction  to  support  a 
dafin  to  a  novel  prescriptive  right.  The  whole  theory 
of  prescription  at  common  law  is  against  presuming 
any  grant  or  covenant  not  to  intmupt  l^  or  with 
any  one  except  an  owner  in  fee.  A  rimt  claimed  by 
prescription  mu9t  be  claimed  as  appendant  or  appur- 
tenant to  land,  and  not  as  annexed  to  it  for  a  term  of 
years.  Although,  therefore,  a  grant  by  a  leasee  of 
the  Grown,  commensurate  with  his  lease,  miehtbe 
inferred  as  a  fact,  if  there  was  evidence  to  justify  the 
inference,  there  is  no  legal  presumption,  as  distin- 
guished from  an  inference  in  fact,  in  flavour  of  such  a 
mnt."  In  that  passage  he  was  dealing  with 
the  doctrine  of  a  lost  grant.  Later  on  he  deals  with 
the  Ftesoription  Act  as  follows  :  "  I  come  now  to  the 


last  question— viz.,  whether  section  3  has  conferred 
an  easement  as  against  the  Orown's  lessees.  8o  far 
as  mere  language  is  concerned,  and  apart  from  the 
nature  of  the  subject-master  with  which  the  section  is 
dealing,  I  should  see  no  difficulty  in  applying  section 
3  to  lul  Boglish  subjects,  whether  lessees  of  the 
Orown  or  other  people ;  I  should  see  no  difficulty  in 
reading  "absolute  and  indefeasible"  as  meaning 
absolute  and  indefeasible  as  against  all  persons  to 
whom  the  section  is  applicable.  But  if  the  section  is 
so  read,  the  consequence  will  necessarily  be  to  create, 
by  mere  occupation  and  enjoyment,  a  class  of  ease- 
ments which  at  common  law  could  never  have  been 
acquired  by  prescription,  but  only  by  express  agree- 
ment or  grant.  £a  easement  for  a  term  of  years 
may,  of  course,  be  created  by  grant,  but 
BUidi  an  easement  cannot  be  acquired  by 
prescription,  and  not  belnff  capable  of  being 
so  acquired,  it  does  not  fall  within  the  scope  of 
the  statute  2  ft  3  ¥^L  4,  c.  71.  The  expression 
"  absolute  and  indefeasible,"  as  applied  to  easements 
of  all  kinds,  coupled  with  the  declared  object  of  the 
Act,  which  is  to  shorten  the  time  for  prescription, 
shows  that  the  easements  dealt  with  were  easements 
appendant  or  appurtenant  to  land,  and  which,  when 
acquired,  imposed  a  burden  for  ever  on  the  servient 
dominant.  This  view  of  the  statute  was  clearly 
expressed  soon  after  it  passed  in  Bright  v.  Walker, 
and  although  some  passages  in  Baron  Parke's  judg- 
ment in  that  case  have  been  criticized,  and  even 
dissented  from,  the  broad  view  which  underlies  the 
judgment  has  never  been  dis^proved."  That  is 
inconsistent  with  the  cases  which  Walton,  J.,  followed, 
and  is  a  sufficient  answer  to  the  defendant's  claim. 
The  appeal  therefore  succeeds. 

BoMBB  andMATHBW,  L.JJ.,  concurred. 

Appeal  idUnved, 

Solicitors  for  the  plaiitiff,  UUUhome,  Ourrey,  <t  Co,, 
for  C.  B.  Hodgeon,  Carlisle. 

Solicitor   for    the   defendant,    J.   A*    BroughUm, 
Carlisle. 


Jan.  25. 


Co. 


From  K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  Collins,  M.B.,  | 

and  Bomer,  L.J.)  ) 

BoBTHWiCK  V.   Eldbbslib  Stbahship 
(Ldotbd).  (a.) 

8hip — Bill  of  lading — Exemption — Warranty  of  wa- 
worthinea$  of  ihip^Filnese  of  ihip  to  carry  goods. 

Meat  wae  shipped  at  Melbourne  for  carriage  to  London 
under  a  bill  of  lading  which  contained  the  following 
clause  in  large  print:  ** Neither  the  steamer,  nor  her 
owners,  nor  her  charterers,  shall  be  aeeountable  for  the 
condition  of  goods  shipped  under  this  bill  of  lading  nor 
for  any  loss  or  damage  thereto,  whether  arising  from 
faUwre  or  breakdown  of  machinery,  insulation,  or  other 
appliances,  refrigerating  or  otherunse^  or  from  any  other 
cause  whensoever,  whether  arising  from  a  defed  existing 
aX  the  commencement  of  the  voyage  or  at  the  time  of  ship- 
ment of  the  goods  or  not,  nor  for  detention  ;  nor  for  the 
consequences  of  any  act,  neglect,  default,  or  error  of 
Judgment  of  the  master,  officers,  engineers,  refrigerating 
engineers,  crew,  or  other  persons  in  the  service  of  the 
owners  or  charterers,  nor  from  any  other  cause  whatso- 
ever,** There  was  also  a  smaU  print  clause  exempting 
the  shipowner  from  liability  for  loss  or  damage  resulting 
from  (inter  alia)  "  dtfeds,  latent  or  otherwise,  in  hull, 

(a.)  Beported  by  W.  F.  Babby,  Bsqr.,  Barrister- 
at-Law. 
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iaeJdet  hoikrt,  or  machinery ,  refrigeraiion,  or  otherwise, 
or  their  appurtenanaB  {whether  or  not  existing  at  the 
time  of  the  goods  being  loaded,  or  at  the  commencement 
or  any  stage  of  the  voyage),  if  reasonable  means  have 
been  taken  to  provide  against  euch  defects  and  unsea^ 
worthiness.'*  The  ship  had  on  previous  voyages  carr'ed 
cargoes  of  horses,  and  for  the  purpose  of  cleansing  the 
ship  to  receive  the  meat  a  quantity  of  carbolic  acid  was 
used.  Upon  the  arrival  of  the  meat  in  London  it  was 
found  to  be  iainttd  with  carbolic  add.  The  learned 
judge  at  the  trial  found  thai  the  damaged  condition  of  the 
meat  cro^.efrom  the  tainted  condition  of  the  ship  at  the 
commencement  of  the  voyage  in  consequence  of  the  use  of 
carbolic  add,  and  that  if  proper  care  and  skill  had  been 
used  at  Melbourne  the  damage  would  not  have  occurred 
He  held,  hov^ver.  that  the  large  print  clause,  notwith- 
standing  the  limited  exemption  in  the  small  print  clause, 
exempted  the  shipowner  from  liabilitu. 

Hrld,  that  the  large  print  clause  aid  not  confer  upon 
the  shipowner  a  general  exemption  from  liability  for  loss 
arising  from  the  unseaworthiness  of  the  ship  at  the  com^ 
mencement  of  the  voyage,  and  as  reasonable  means  had 
not  been  taken  to  provide  against  the  unseaworthy  condi- 
tion of  the  ship,  the  smill  print  dauss  did  not  exempt 
him, 

Tbi«  WM  an  appeal  by  tbe  plaintiff  from  tli<)  jaig- 
ment  of  Walton,  J.  (reported  in  8  Com.  Cm.  150). 

Tbe  ac'ion  was  broogbt  by  the  indorsee  of  bills  of 
ladipg  to  reooTer  damages  for  breach  of  contract  ia 
the  carriage  of  meat  by  tea. 

The  meat  was  shipped  under  seyeral  bills  of  liding 
all  in  the  same  form,  by,  which  the  defenlants  acknow- 
ledged that  the  meat  had  been  shipp  'd  in  good  order 
and  condition  at  MelbDnroe,  Aastralia,  on  board  the 
defendants*  steamship  Nairnshire,  to  ba  delirered 
(subject  to  the  exceptions  and  conditions  in  the  bills 
of  lading  contained)  at  London  t3  order  or  asaigns. 

The  bills  of  lading  were  respectively  headed 
«  Refrigerator  Bill  of  I^iog,"  aid  contaiacd  the  two 
folio winir  material  clauses.  Tne  first  cUnse  was  in 
printed  Bom  an  typ%  aod  was  as  fallows:  "Neither 
the  steamer  nor  her  owners  nor  her  chatterers  shall  be 
accountable  for  the  condition  of  goods  sbippei  nnder 
this  bill  of  lading,  nor  for  any  loss  or  damage  thereto, 
whether  arising  from  failure  or  breakdown  of 
mftchinery,  iosolation,  or  other  appli  mcei,  refrigarat- 
iog  or  otherwise,  or  from  any  other  cause  whatsoever, 
whether  arising  from  a  defect  existing  at  the  com- 
mencement of  the  yoyage  or  at  Uie  time  of  shipment 
of  the  goods  or  not,  nor  for  detention ;  nor  for  the 
consequences  of  any  act,  neglect,  default,  or  error  of 
jadgmeutof  the  master,  offic  rs,  engineers,  refi igerat- 
log  engineers,  crew,  or  other  persons  ia  the  seryic ) 
of  the  owners  or  charterers,  nor  from  any  oth^r 
Cftuse  whatsoever.  The  steimer  shall  be  at  liberty 
to  jettison  the  whole  of  the  goods,  or  any  part 
thereof,  if  considered  necessary  on  account 
ot  decomposition  or  otherwise."  The  second 
was  p  inted  in  small  italics,  and  was  as  follows :  **  The 
ac*i  of  Qod,  the  Eiug's  enemi'*s,  pirates,  robbers, 
thieves,  by  land  or  sea  (but  not  pilferage]),  arrests,  or 
restraints  of  princes,  rulers,  or  people,  riots,  strikes, 
lock-outs,  or  other  labour  disturbances,  or  del«y  or 
hindrance  caused  directly  or  indirectly  thereby,  and 
loss  or  damage  resulting  therefrom  or  from  any  of  the 
following  causes  or  perils  axe  excepted — ^viz  ,  insuffi- 
ciency in  packing  or  m  strength  of  packages,  loss  or 
damage  from  coaling  on  the  voyage,  rust,  vermin, 
breakage,  leakage,  drainage,  sweating,  evaporation, 
or  decay,  resoliiog  from  bad  stowage,  or  otherwiie, 
or  froin  the  leakage  or  flow  of  or  from  contact  with 
the  urine,  manure  water,  or  drainage  from  horses, 
cattle,  sheep,  or  other  animals  carried  on  the  said 
ship  or  from  their  stalls,  however  caused,  or  otherwise  ^ 


howsoever  ;  injurious  effests  of  other  g)ods,  whether 
arisiog  from  bai  stowsga  or  otherwis9;  effects  of 
climate,  insuffidenoy  of  ventilition,  or  temperature  of 
holds ;  risk  of  craft,  of  transshipment,  and  of  storage 
afloat  or  oa  shore;  fire  on  bmra,  in  hull,  in  oraft,  or 
on  shore ;  raia,  hti(,  snow,  frost,  or  ice ;  explosion, 
barratry,  jsttision;  ooUisim,  whether  with  another 
ship  or  any  other  obstacle ;  stranding,  l^iog  upon,  or 
touching  the  ground;  perils  of  the^  teas,  rivera, 
or  navigation  of  whoever  nature  or  kind,  and  how- 
soever caused;  whether  or  not  any  of  the  pmls, 
causes,  or  things  above-mentioned,  or  the  loss  or 
injury  arising  therefrom,  be  oc3aiioned  by  or  arise 
from  any  act  or  omission,  negligenc),  defaiufc  or  error 
ia  judgment  of  the  master,  pilot,  officers,  marinars, 
engioeers.crew,  stevedore  i,  ship's  husband  or  managers 
or  other  persons  whomsoever  in  the  service  of  the 
owners,  or  charterers ;  whether  on  b3ard  the  said  ship 
or  on  shore,  or  on  boMd  any  oth«r  ship  belooging  t> 
or  chartered  bv  them,  or  for  whose  acta  they  would 
otherwise  be  liable,  whether  sioh  a  it,  omission,  negli- 
gence, default,  or  error  ia  jadgment  shUl  have 
occurred  before  or  afcer  the  coimienoement  of  or 
dnrlog  the  voyage  ;  or  any  other  causes  beyond  the 
control  of  tie  oiniers  or  cbarterers,  or  by  or  from 
au7  accidents  to  or  defects  latent  or  other  wise  in  hull, 
tackle,  b^ers,  or  m«cMnery,  refrigeration,  or  other- 
wise, or  their  appurtenan^ses  (whether  or  not  existing 
at  the  time  of  tne  goods  being  loaded,  or  the  com- 
mencement of  the  voyagA),  or  insufficiency  of  ooa^s 
at  the  commencement  or  any  st«ge  of  the  voyage,  if 
reasonable  means  have  been  taken  to  provide  against 
such  defects  and  unseaworthiness." 

Upon  arrival  in  London  the  meat  was  found  to  bs 
tainted  with  carbolic  acid.  It  appeared  tiat  The 
Naimihire  was  fitted  with  refrigerating  chambers  for 
the  purpose  of  carrying  frozm  meat.  Before  the 
voyage  in  quastim  The  Nairnshire  hai  madd  tsro 
voyages  with  cargoes  of  h)rses,  some  of  which  were 
carried  in  Uie  'cween  decks.  For  the  purpose  of 
cleansing  tbe  ship,  and  in  order  to  disinfect  her  for  the 
purpose  of  receiving  tbe  cargo  of  frozm  meat,  a 
quantity  of  carbolic  acid  was  used. 

The  learned  jadge  at  the  trial  found  as  a  fact  that 
nothing  had  happened  during  the  voyage  from  Mel- 
bourne to  London  to  cause  the  frozen  meatt>  beoome 
tainted  by  carbc^c  add ;  that  the  damaged  condition 
of  the  meat  arose  from  the  tainted  oondition  of  the 
ship  at  ^e  commencement  of  the  voyage  in  coose- 
quence  of  the  nsa  of  carbolic  acid;  and  that  if  proper 
skill  and  care  had  baen  osel  before  she  started  from 
Melbourne  the  damage  would  not  have  occurred.  He 
held,  however,  ^t  uie  earlier  clause,  in  lar^  print, 
exempted  the  defendants  from  liability,  notwithstand- 
ing the  later  clause.  He  accordingly  gave  jadgment 
for  tbe  defendants. 

The  plsintiff  appealed. 

J.  A.  Hamilton,  K.C ,  and  Loehnis,  for  the  plaintiff. 

Carver,  K.C.,  and  D.  C.  Leek,  for  the  defendants. 

The  following  cases  were  referred  to :  8ted  v.  tMU 
Line  Steamship  Co.,  3  App.  Cm.  72,  26  W.  B.  Dig. 
216;  Tattersall  Y.  National  Steamship  Co.,  32  W.  B. 
566.  12  Q  B.  D.  297;  Maori  King  v.  Hughes,  U 
W.  B.  2,  [1896]  2  Q.  B.  550;  In  re  Bfehardsm  and 
Samuel,  [1898]  1  a  B.  261,  46  W.  B.  Dig.  156; 
Rathbone  Brothers  &  Co,  v.  Mclver,  Sons,  db  Co.,  ante, 
p.  68,  [1903]  2  K.  B.  378 ;  Price  v.  Union  Lighterage 
Co.,  ante,  p.  325,  [1904]  1  K.  B.  412. 

Lord  Alverstoits.  LC.J.-^With  great  deference 
to  tbe  opinion  of  Walton,  J.,  espemallv  in  any  case  of 
this  kind,  I  have  oome  to  the  conJusion  that  the 
learned  judge  has  overlooked,  or,  rather,  haa  not 
given  sufficient  effect  to,  certain  broad  oonaiderafiona 
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wbloli  should  always  ba  taken  iato  acoount  ia  oon- 
straing  oommeroiftl  or  other  doouments.  It  is  true 
to  say  thit  where  there  are,  whether  in  a  bill  of  lading 
or  in  any  other  doontnent,  a  number  of  dauses  the 
instrument  must  be  re»d  so  as  to  make  the  clauses 
consistent,  and  not  to  reject  a  clause  as  surplusage, 
unless  it  is  impossible  to  read  it  with  the  other  clauses. 
There  is  one  other  general  consideration  which,  as  it 
Be<»ms  to  me,  the  learned  judge  did  not  give  suffiuent 
efftjot  to.  I  prafer  to  state  it  iu  the  langaage  of 
Yaughan  WiUiams,  L.J.,  in  Eathbone  Brothers  &  Co. 
▼.  Mclvert  8on$,  &  Co, :  **  With  reference  to  the 
carriage  of  goods  by  sea,  the  law  implies  certain 
warranties  on  the  part  of  th^  shipowner.  It  puts 
upon  him  certain  obligations  which  will  always  bind 
him,  unless  there  are  in  the  contract  clear  and 
express  words  which  without  ambiguity  r^ieve  him 
from  that  which  I  may  call  his  common  law  obliga- 
tions." It  is  to  the  same  principle  that,  I  think, 
Bomer,  L.J.,  referred :  '*  Shipowners  h%ve  bean  for  a 
long  lime  endeavouring  to  limit  the  general  liability 
oast  upon  them  by  law  as  carriers  by  saa  by  inseriiog 
spsoial  exceptions,  without  going  the  lengtti  of 
excepting  their  liability  in  respect  of  the  warranty 
of  seaworthiness,  and  they  have  been,  as  I 
understand,  from  time  to  time  extending  the  special 
exoeptioni.  I  think,  however,  I  am  lignt  in  saying 
that  as  a  principle,  of  construction  the  warranty  of 
seaworthineis  will  be  held  not  to  have  been  excepted 
unless  it  plainly  appears  that  it  was  intended  to  except 
it.  In  other  wordb,  the  court  will  not  readily  infer 
an  exception  of  that  warranty."  Those  two  passages 
lay  down  in  dear  and  forcible  language  the  principle 
which  has  to  be  applied.  The  learned  judge  in  the 
present  case  has  not  given  sufficient  tfftsct  to  the  fact 
that  the  small  print  clause  deals  expressly  with  the 
warranty  of  seaworthiness  of  the  ship.  I  agree  with 
the  first  part  of  the  argument  of  Mr.  Oarver  that  the 
small  print  clause  leaves  matters  as  they  stood  at 
common  law  so  far  as  regards  the  warranty  of 
saa worthiness,  except  that  it  gives  a  qualified  exemp- 
tion to  the  shipowners.  In  other  words,  the  small 
print  clause  exempts  the  shipowners  from  loss  or 
dama^  resulting  from  any  draects,  latent  or  other- 
wis<>,  m  hull,  tackle,  boilers,  or  machinery,  refrigera- 
tion or  otherwise,  or  their  appurtenances,  whether  or 
not  existing  at  the  time  of  the  goods  being  loaded,  or 
the  commencement  of  the  voyage,  or  insoffioienoy  of 
ooals  at  the  commencement  or  any  stage  of  the  voyage, 
i  f  reasonable  means  have  been  taken  to  provide  against 
sach  defects  and  unseaworthiness.  The  part  of  the 
argument  which  I  am  unible  to  follow  is  that  the 
large  print  clause  is  intended  to  be  an  overriding 
clause  exempting  the  shipowners  frjm  liability  for 
unseaworthiness,  whether  existing  at  the  commence- 
ment of  the  voyage  or  not,  even  though  reasonable 
means  have  been  taken  to  provide  af^st  unsea- 
worthinejs.  It  is  said  that  the  shipowners  ara 
protected  imoonditionally  notwithstanding  the  limited 

fzoteotion  afforded  to  them  by  the  small  print  dausa. 
am  unable  to  come  to  the  conclusion  that  the  large 
pxint  dause,  construed  fairly,  limits  the  warranty  of 
seaworthiness  so  as  to  exempt  the  shipowners  from 
liability  for  what  occurred  in  this  case.  Tha  clause 
proteote  the  shipowners  from  liability  '*  for  any  loss 
or  damage  thereto  "  (to  the  goods)  '*  whether  arising 
from  f ulure  or  breakdown  of  machinery,  insulation, 
or  other  appliances,  refrigerating  or  otherwise,  or 
from  any  otnar  ciuse  whatsoever,  whether  aidsiog 
from  a  defect  existing  at  the  commencement  of  the 
▼oyage  or  at  the  time  of  shipment  of  the  goods  or 
not."  I  think  it  is  material  to  observe  that  the 
o'ause  goes  on,  "  nor  for  the  consequences  of  any  act, 
nM;lect,  default,  or  error  of  judgment  of  the  master, 
omoers,  engineers,  refrigerating  engineers,  crew,  or 


other  persons  in  the  service  of  the  owners  or  charter- 
ers, nor  from  any  other  cause  whatsoever."  It  seems 
to  me  to  be  plain  that  the  dause  as  to  "  failure  or 
breakdown  of  machinery  cannot  be  construed  as  get- 
ting rid  once  and  for  all,  by  reason  of  the  words  "  or 
fr.m  any  other  cause  whatsoever,"  of  the  liability  of 
the  shiposniers  for  unseaworthiness.  When  one  sees 
where  those  words  are  inserted,  following,  as  they  do, 
immediately  on  the  dause  relating  specially  to  '*  fiUlure 
or  breakdown  of  machinery,  insulation,  or  other 
appliances,  refrigerating  or  otherwise,"  I  have  no 
doubt  that  the  words  '*or  from  any  other  cause 
whatsoever "  relate  to  a  subject-matter  ejasdem 
generia  with  that  which  is  dealt  with  in  the  preceding 
words,  and  cuinot  be  construed  as  a  general  dtuse 
relieving  the  shipowners  from  liability  for  the  unsea- 
worthiness of  the  ship.  I  read  the  clause  as  pro- 
tecting the.  shipowners  from  liability  for  loss  or 
damage  arising  from  failure  or  breakdown  of 
machinery,  insulation,  or  other  appliances,  refrigera- 
tiog  or  otherwise,  or  from  any  other  similar  cause 
whatsoevtr,  wheUier  arising  from  a  defect  existing  at 
the  commencement  of  the  voyage  or  occuring  during 
the  voyage.  I  adopt  Mr.  Hamilton's  argument 
that  the  latter  part  of  the  dausa  was  inserted  so  as  to 
extend  in  favour  of  the  shipowners  the  exception  as 
to  loss  arising  from  failure  or  breakdown  of  machinery, 
and  to  make  it  apply  whether  the  failure  or  break- 
down arose  from  a  defect  existing  at  the  commence- 
ment of  the  voyage  or  not.  The  ship  had  before  the 
voyage  in  question  carried  a  cargo  of  horses,  and  in 
consequence  she  had  to  ba  disinfected.     For  this 

{>urpose  a  quantity  of  carbolic  add  was  used,  which 
eft  a  taint  in  the  ship  rendering  her  unfit  to  carry  a 
ddicate  cargo  like  meat  That  was  the  conditioa  of 
the  ship,  and  it  rendered  the  ship  unseaworthy  for 
the  carriage  of  the  meat  I  am  unable  to  construe 
the  large  print  dause  as  conferring  a  general 
exemption  from  the  warranty  of  seaworthiness.  In 
my  opinion  the  warranty  of  seaworthiness  is  out 
down  as  described  in  the  small  print  olauie,  and 
under  that  dause  the  defendants,  as  they  did  not  take 
reasonable  means  to  provide  s^inst  unseaworthiness, 
are  not  relieved  from  liability  for  loss  or  damage 
arising  from  the  unseaworthiness  of  tha  ship.  The 
appeal  must,  therefore,  be  allowed. 

Collins,  M.B. — I  am  of  the  same  opinion,  and 
have  nothing  to  add. 

BOMEB,  L.  J.— I  agree. 

Appeal  allowed^ 

Solidtors  for  the  plaintiff,  WcUtons,  Johnson,  Buhb, 
ilk  Whathn. 
Solidtors  for  the  defendants.  Lawless  &  Co. 
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March  4. 


Kekewich,  J. 

In  re  Coofbb  Am)  CEOin)AOB*s  Contbaot.  (a.) 
Vendor  and  purchaser^Contrad  for  sale  and  purchase — 
Conditions  of  sale--**  Remarks  " — Form  of  convey- 
ance* 

Provisions  in  a  contract  for  sale  and  purchase,  itating 
that  something  sJunUd  be  done  either  by  vendor  or  pur- 
cAoser  t^fier  the  estate  has  been  vested,  should  be  inserted 
as  a  covenant  in  the  conveyance. 


(a.)  Reported  by  A.  C.  Thomas,  Esq.,  Barrister- at- 
Law. 
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High  Oouet.        Iw  sb  CooPBa  and  CaoiroAOB's  Coktbaot.— Vezby  v,  Bashlbiqh.       High  Coubt, 


Adjouroed  Bommons. 

The  qneetion  for  consideration  in  this  case  was 
whether  the  effect  of  a  certain  clause  (6)  contained  in 
the  contract  for  the  sale  and  purchase  should  be  in- 
cluded in  the  coLvey anoe  as  a  covenant. 

The  i^perty  to  which  the  contract  related  was  sold 
by  auction,  and,  toother  with  the  particulars  and 
conditions  of  sale,  there  was  a  page  headed 
'*  Bomarks,"  dause  6  of  which  provided  iliat :  **  Eich 
purchaser  will  have  to  erect  within  six  months  from 
the  date  of  sale,  and  afterguards  maintiin,  a  good  and 
sufficient  fence  on  the  sides  of  his  plot  marked  T  on 
the  plan  within  the  boundary." 

Cave,  K,C.,  for  the  vendor. — General  remarks  axe  a 
part  of  the  agreement :  LeggoU  v.  BarreU,  28  W.  B. 
962,  15  Oh.  D.  806.  Where  such  a  provision  u  made 
U  should  be  inserted  as  a  covenant  in  the  con- 
veyanoe :  Birmingham  District  Land  Co.  v.  Allday,  41 
W.  B.  189,  [1893]  1  Oh.  342. 

Eon,  T.  H,  WatBon,  for  the  purchaser. — ^There  is  no 
mention  in  **Bemarks,"  <*  Particulars,"  or  «0on- 
ditions "  of  any  covenant  being  required  from  pur- 
chaser. In  ordinary  practice,  if  there  is  to  be  a 
covenant  it  is  always  mentioned  in  the  particulars : 
Key  &  ElphiDstooe's  Precedents,  vol.  1  (7th  ed.)  311. 
The  vendor  wDl  not  be  hurt  by  not  bavins  this  part 
of  the  contract  entered  as  a  covenant  in  Ae  convey- 
ance, as  in  case  of  need  he  could  still  sue  on  the  con- 
tract :  Palmerv.  Johnson,  33  W.  B.  36,  13  Q.  B.  D.  351, 
0.  A.  Oonditions  of  sale  should  be  construed  agviost 
vendor:  Birmingham  District  Land  Co.  v.  Allday, 
[1893]  1  Oh.  342.  In  any  event  the  words  heirs, 
executors,  administrators,  and  assigns,  and  the  separate 
covenant  with  the  mortgagee,  axe  to  too  wide  and 
should  be  struck  out. 

Kbkbwioh,  J.— This  is  a  case  of  some  novelty.  No 
authority  directly  in  point  was  cited  by  counsel  for 
either  side.  What  is  the  object  of  having  a  con- 
veyance? Not  merely  to  vest  the  estate  in  the 
purchaser,  but  also  to  express  in  a  definite  concluded 
form  the  texms  of  the  contract  which  have  to  be  per- 
formed by  the  purchaser.  It  is  not  usual  to  enter 
in  a  conveyance  thinss  to  be  done  beforehand—for 
iostanoe,  that  the  vendor  will  put  up  a  fence.  There 
the  purchaser  would  be  well  advised  to  see  that  it  was 
done  before  the  purchase  was  oompleted.  Again,  if 
there  is  something  completely  outside  the  contract, 
as,  for  instance,  a  question  of  compensation  for  injury 
to  the  property  that  would  not  appear  on  the  convey- 
ance. But  otherwise  the  conveyance  is  meant  to 
express  in  a  dear  and  binding  form,  once  for  all,  the 
c^ear  contract  between  the  purties  as  far  as  it  has  not 
been  performed.  I  think  that  a  conveyance  that  falls 
short  of  that  is  not  a  well-settled  conveyance.  For 
instance,  if  there  are  restrictive  covenants  to  which 
the  vendor  is  liable,  and  as  to  which  he  is  entitled  to 
a  covenant  by  the  purchaser— which  I  have  hdd  to 
be  a  covenant  of  indemnity — that  must  be  put  into 
the  conveyance.  If  it  is  not  there,  I  agree  tbe  con- 
veyance is  not  properly  settled.  For  once  you  have 
got  a  conveyance  you  cannot  go  behind  that  and  say 
there  is  something  more  to  be  done.  When  once  the 
bridge  of  convevance  has  been  passed  neither  party 
can  go  back,  and  cannot  sue  on  an  agreement  made 
at  the  time  of  the  oontraot,  but  not  induded  in  the 
conveyance,  for  it  must  be  assumed  not  to  have  been 
embodied  in  the  conveyance  because  it  is  presumed  to 
ha\e  been  abandoned. 

That  seems  to  me  to  be  the  object  of  a  conveyance. 
Therefore,  when  you  have  to  inquire  whether  this  or 
that  ought  to  be  in  the  conveyance,  you  must  find 
out  if  it  is  a  part  of  the  contract.  Does  the  contract 
provide  that  it  must  be  done  either  by  the  vendor  or 
purchaser  after  the  estate  has  been  vested.    For  that 


purpose  you  mmt  look  at  the  contract  itself.  This 
particular  contract  here  is  that  Lot  17,  described  in 
the  particulars  and  subject  to  the  conditions,  should 
be  sold  by  the  vendor  to  the  purchaser.  It  is  common 
knowledge  that  although  conditions  of  sale  are 
difiEerent  things  from  particulars  of  Sftl%  that  the 
purchaser  takes  the  pro^rty  in  the  particulars  subject 
to  the  conditions. 

It  is  the  commonest  possible  occurrence  fo 
find  in  the  particulars  a  reservation  of  a  right 
of  way,  some  restrictive  covenant,  some  ease- 
ment, which  is  part  of  the  description  of  the 
property  sold,  and  which  is  recognized  as  a  psrt 
of  or  a  fetter  on  the  enjoyment  of  the  prop^ty. 
Now,  in  t^is  particular  iostanoe,  we  have  three 
categories  instein  of  two.  I  have  seen  the  ssme 
thing  before.  Besides  the  conditions  which  are 
properly  called  signed  conditions,  there  are  "  general 
remarks."  Tney  generally  fall  into  the  partioalars. 
Take  the  general  remark.    [Beads  dause  6.] 

If  that  obligation  had  been  intended  to  be  imposed 
as  one  of  some  half-a-dozsn  out  of  a  larger  numb«>r, 
on  two  or  three  of  these  lots,  it  would  have  probably 
occurred  to  the  draftsman  to  have  inserted  it  at  tbe 
foot  of  each  description  in  the  particulars  as  a  note  to 
each  spedal  lot.  Batitapplies  to  every  one.  There- 
fore it  comes  into  the  pertioulars.  The  purchaser 
takes  Lot  17,  as  described  in  the  particulars,  with  the 
obligation  to  erect  and  afterwards  maintain  the  fences 
specified.  There  you  have  something  that  must  be 
done  after  the  date  of  completion.  It  was  not  possible 
that  it  was  intended  that  the  fence  should  be  erected 
before  completion.  8o  that  you  have  something 
which  ought  to  be  introduced  and  to  be  in  the  con- 
veyance in  order  to  complete  it  and  perform  the 
contract.  But  it  is  pointed  out  by  counsd  for  the 
purchaser  that  there  is  no  condition  to  that  eff«»ct, 
and  the  conditions  would  have  been  more  perfect 
had  it  been  there.  But  I  cannot  think  that  tbe 
omission  removes  ti^e  obligation — the  obligation  is  to 
do  this,  and  if  the  conveyance  is  prepared  without 
this,  the  vendor  runs  great  ri«k  of  not  being  in  a 
condition  to  insist  on  it  at  alL  It  would  be  extra- 
ordinarily difficult  to  frame  the  indorsement  of  a 
writ  so  as  to  enforce  this,  if  there  was  notbiog  in  the 
conveyance  about  it.  I  do  not  say  it  would  tw  im- 
possible. The  answer  would  be  that  it  is  an  obliga- 
tion which  now  has  no  legal  means  of  enforcement 
not  having  been  inserted  in  the  conveyance.  There 
will  be  a  decLuration  that  a  covenant  must  be  inserted 
in  the  conveyance,  on  the  part  of  the  purchaser,  his 
heirs,  executors,  administrators,  and  assigns. 

Solidtors,  F.  C.  Holland;  Johnson,  WeaihereJl,  d 
8turt,  for  Potter  &  Crundtvell,  Famham. 
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Chan.  Div.  1 
Byrne;,  J.  | 

YBZEY  v.  BABHLEiaH.  (a.) 

Contract— Written  agreement— Land^  Parol  variation — 
Specific  performance — Drfence* 

Although  a  parol  waiver  of  a  voriUm  agremad  co/k- 
ceming  land,  amounting  to  a  complete  reedsiion  of  the 
original  contract,  may  he  a  good  defence  to  an  action  for 
specific  performance,  ytt  variations  v^haUy  agreed  upon 
cannot  he  relied  upon  hy  way  of  d^ence,  and  U^  original 
agreement  may,  notwitlistanding,  he  ordered  to  he 
specifioaUy  performed, 

(a.)  Beported  by  NevillbTbbbutt,  Esq.,  Barrister* 
at-Law. 


VoLLtL 


rifayli^ldOI.] 


THE  WEEKLY  REPORTER. 


Ui 


High  Ooxtbt. 


YszsY  V.  BASHLBiaH.— Stiysvs  v.  Enra. 


High  Ooubt. 


This  wai  a  motion  in  an  action  for  speoifio  perform- 
ance of  an  agreement  which  was  resisted  upon  the 
ground  (among  others)  that  it  had  been  subiequently 
▼aried  l^  the  parties  by  a  parol  aereement. 

In  1903,  the  plaintiff,  J.  B.  vezey,  brought  an 
action  against  the  defendant,  Sir  Oolman  Bashleigh, 
respecting  a  lease  dated  the  15  th  of  August,  1901,  of 
certain  mines  in  O^mwalL  This  action  was  com- 
promised, and  an  order  was  made  in  it  by  consent 
that  all  further  proceedings,  except  such  as  were 
necessary  for  the  purpose  of  carrying  into  effect  the 
compromise  set  forth  m  the  schedule  thereto,  should  be 
stayed.  The  schedule,  after  declaring  that  the  lease 
of  August,  1901,  should  be  treated  as  determined, 
continued:  "2.  A  new  lease  of  the  premises  comprised 
in  the  lease  of  the  15th  of  August,  1901,  to  be  granted 
hv  the  defendant,  Sir  0.  B.  Basbleigb,  to  the 
plaintiff,  J.  B.  Yezey,  at  the  rent  of  £50  per  annum 
and  dues  l-30th  for  the  term  of  twenty-one  years 
from  Obristmas,  1903  " ;  (then  followed  a  proTinon  as 
to  certain  plant,  buildings,  and  effects)  '*  and  to  be  on 
the  same  terms  as  the  said  lease  of  the  15th  of  August, 
1901,  with  the  exception  that  tha  lesiee  is  not  to  be 
allowed  to  sink  a  shaft " ;  and  the  plaintiff  was  to  pay 
thesaiddefendant£100  towardshis  costs.  Subsequently 
there  were  some  negotiations  between  the  plaintiff 
and  Sir  0.  Bashleigh,  and  a  conversation  took  place 
between  them  concemiog  certain  proposed  alterations 
in  the  terms  of  the  new  lease,  and  on  the  llUi  of 
December,  1903,  tivo  documents  containing  the  same 


terms  were  signed,  one  hv  the  plaintiff  and  the  other 
fendanK  Sir  Cf.  Bashleigh.     These  docu- 
ments ware  headed :  "  Topics  of  conversation  between 


by  the  defendant 


Sir  Oolman  Bashleigh  and  Mr.  Yezey,"  and  contftined 
the  proposed  or  suggested  alterations.  Toe  plaintiff 
alleged  that  an  agreement  was  come  to  between  him- 
self and  Sir  0.  Bashleigh  that  the  terms  of  the  lease 
as  stated  in  the  schedule  to  the  order  should  be  varied 
in  accordance  with  the  terms  contahied  in  the  above- 
mentioned  documents  of  the  11th  of  December,  1903, 
and  that  those  documents  constituted  a  fresh  written 
agreement  between  the  parties  varying  the  terms  of 
the  former  agreement  of  compromise ;  and  he  there- 
fore refused  to  execute  a  lease  in  the  terms  of  the 
schedule  to-the  said  order.  Sir  0.  Bashleigh  denied 
that  any  such  agreement  had  been  entmd  into 
between  them,  or  that  the  documents  of  the  11th  of 
December,  1903,  were  or  were  int«nded  to  be  an 
asreement.  and  he  now  moved  in  the  action  that  the 
p&intiff  diould  be  ordered,  in  pursuance  of  the  said 
agreement  of  compromise  contained  in  the  order,  to 
execute  a  counterpart  of  the  lease  in  accordance  with 
the  agreement 

Norton,  K.O.,  and  G.  B.  BaMeigK  for  the  defendants, 
referred  to  Fry  on  Specific  Performance  (4th  ed.), 
p.  350,  par.  809,  and  p.  448,  par  1039,  and  Price  v. 
Dyer,  17  Yes.  365,  ana  RoUneon  v.  Page^  3  Buss.  114. 

Bowden,  K.C,  and^.  J.  David,  for  the  plaintiff. 

Btbitb,  J.— The  first  question  is  whether  the 
memorandum  of  the  11th  of  December,  1903,  taken 
by  itself,  amounts  to  an  agreement  to  rescind  the 
agreement  contained  in  the  order.  I  do  not  think 
that  it  was  intended  to  operate  as  an  agreement  at 
all.  I  cannot  think  that  a  business  man  such  as  the 
plaintiff  would  be  content  to  accept  as  an  agreemeat 
a  document  headed  "  Topics  of  CKmversation."  The 
question  therefore  becomes  this.  How  far  cin  I  receive 
parol  evidence  to  prove  what  took  place  at  the  dis- 
cussion between  the  parties  P  It  appears  to  me  that 
Price  V.  Djfw  and  Bfihin$on  v.  Page  are  authorities 
showing  that  although  you  may  prove  rescission  of  a 
written  agreement  by  parol  evidence  of  a  subsequent 
agreement  that  means  parol  evidence  of  an  agree- 


ment for  rescission  only,  and  does  not  mean^  parol 
evidence  of  an  agreement  to  maVe  alterations  in  the 
terms  of  an  existing  contract.  In  Price  v.  Dyer  the 
Master  of  the  Bolls  said  (p  363):  "It  is  then  said 
that  the  agreement  wan  waived ;  and  that  a  written 
agreement  may  be  so  far  waived  by  parol  that  the 
court  will  refuse  the  interpositicn  of  its  equitable 
jurisdiction  to  enforce  it.  Not  conceiving  that  there 
WAS  in  this  case  any  waiver  within  the  m<)aning  of 
the  dicta  or  decisions  upon  this  subject,  it  is  not 
necessary  for  me  to  give  a  presise  opmion  upon  the 
point;  but,  as  at  present  advised,  I  incline  to 
think  that  upon  the  doctrine  of  this  court  such 
would  be  the  effect  of  a  parol  waiver  clearly  and 
satisfactorily  proved ;  but  nere  there  was  no  such 
waiver.  The  waiver  spoken  of  in  the  cases  is  an 
entire  abandonment  and  diisolution  of  the  contract ; 
restoring  the  parties  to  their  former  situation."  In 
the  case  oefore  me  although  there  is  a  contradiction 
between  the  parties,  there  is  no  contradiction  betwem 
them  on  the  point  that  all  that  was  intended  to  be 
done  at  the  interview  was  as  to  a  variation  in  the 
tflrms  of  the  original  agreement.  In  RohinBon  v.  Page 
the  then  Master  of  the  BoUs  said  (p.  121) :  '*  Now,  in 
the  whole  of  this  transaction  it  does  not  appear  to  me 
that,  when  the  treaty  was  entered  for  this  variation, 
there  was  any  intention  in  the  mind  of  the  parties  to 
abandon  the  original  contract.  It  is  laid  down  in 
the  authority  I  have  referred  to"  {Price  v.  Dyer) 
**  that,  where  the  parties  have  entered  into  a  bincung 
agreement  in  writmg,  and  variations  are  afterwards 
introduced  by  parol,  or  by  an  instrument  not  signed 
according  to  the  Statute  of  Frauds,  these  variations 
are  not  sufficient  to  prevent  the  execution  of  th^ 
agreement,  and  axe  no  answer  to  a  bUl  for  speoifio 
performance."  I  think,  therefore,  that  in  this  case 
Sir  0.  Bashleigh  is  entitled  to  have  the  terms  of  the 
agreement  as  they  appear  in  the  schedule  to  the  order 
carried  out.  There  wUl  be  a  reference  to  dhamberi 
to  setUe  the  terms  of  the  lease  in  case  the  parties 
differ. 
Solicitors,  BoBhUigh,  Son,  db  Hall;  W.  H.  MaHin. 


Stsyins  v.  King,  (a.) 

WiU^Gifi  in  satis/adion  of  debt— General  potoer  of 
appointment — Lap$e. 

Where,  under  a  general  teitamentary  potoer,  a  $um  of 
money  is  appointed  in  tatis/adion  of  a  debt,  $ueh 
appointment  will  not  fail  owing  to  the  death  of  the 
am^ntee  in  the  testator  $  lifdime. 

The  trustee  of  a  marriage  setdement  made  certain 
over-payments  to  the  tenant  for  life  of  the  settled  fund. 
In  compliance  with  an  order  of  the  court  the  tenant  for 
life  by  her  will  appointed  a  eum  eqml  to  the  amount 
overpaid  to  her  in  favour  of  the  said  trustee,  who  sub- 
sequently died  in  her  lifdime. 

Held,  that  there  was  no  lapse,  and  that  the  sum 
appointed  as  aforesaid  became  payable  to  the  estate  of  the 
deceased  trustee  on  the  death  or  the  tenant  for  life, 

Williamson  v.  Naylor,  S  T.  <k  0.  Ex.  208,  and  In  re 
Sowerby's  Trust,  2  K.  A  J.  630,  followed. 

Petition. 

This  was  an  application  by  the  person  entitled  to 
a  fund  in  court  under  an  indlenture  of  settlement,  for 
the  payment  out  of  court  of  the  said  fund. 

By  an  indenture  of  setttement  dated  the  26th  of 

(a.)  Beported  by  H.  Woloott  Warmer,  Esq., 
Barrister-at-Law. 
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Apni,  I860,  and  made  between  Blmka  of  tlie  firit 
part.  Cbftrlotte  Stuart  of  the  second  part,  and 
WUiiam  Kiog,  the  trustee,  of  the  third  partj  in  Qon- 
aideration  ol  the  then  intended  marriage  between  the 
said  BlJDbB  and  Charlotte  Stuart,  the  land,  the 
jubjeot  of  this  petitioo.  was  aisigiied  to  the  taid 
WUlim  King  npon  trnit  to  pay  the  income  thereof 
to  tbe  said  Charlotte  Stuart  for  her  separate  uie 
without  power  of  anticipation  doriog  her  life,  and 
after  her  denth  to  stand  posse ised  of  the  said  fund 
and  the  income  thereof  upon  ftuoh  truata  as  I  he  S*id 
CtiaTlotte  Stuart  should  by  will  appoint*  and  in 
default  of  euch  appointment  upon  oertain  trufltt 
therein  mentioned. 

The  Baid  intended  marriage  between  Blinks  and 
Charlotte  Stuart  was  duly  solemnized  on  the  29th  of 
April,  1860. 

It  appeared  from  tbe  tvidence  that  King,  the 
trastee,  had  from  time  to  time  made  certain  over- 
payments to  the  said  Charlotte  Blinks,  the  tenaot  for 
life,  amountti^g  in  all  to  jE284. 

Tbe  said  settlement  was  tbe  subject  ol  an  adminis- 
tration action,  and  ou  such  action  oomtog  on  for 
further  consideration  the  coutt  ordered  that  Charlotte 
Blinki  should  pay  interest  to  Kiog  in  respect  of  the 
■aid  sum  of  £284  during  ber  life,  and  it  was  further 
ordered  that  tbe  said  Charlotte  Blinks  should,  in 
exercise  of  the  power  in  that  behalf  contained  in  the 
siid  indenture  ol  settlement,  execute  a  valid  te«ta- 
mentiry  appointment  ol  a  sum  of  £284  in  favour  of 
tbe  said  William  King ;  and  that  the  said  Charlotte 
BUnka  abould  not  invalidate  such  appointment  by 
any  subsequent  exercise  of  the  said  power. 

By  btr  will  dated  tbe  Hth  of  September.  1877, 
the  said  Cbarlotte  Blinks,  after  appointing  a  sum  of 
JE500  to  go  in  satisfaction  of  a  debt,  appointed  a  sum 
of  £284  to  William  King,  in  compliance  with  tbe 
said  order,  and  appointed  her  sister  executrix  ol  her 
will*  William  Kiug,  tbe  traitee  ol  tbe  said  letUement, 
died  in  tbe  lifetime  of  tbe  testatrix. 

On  the  death  ol  Charlotte  Blinks,  the  tenant  for 
life  nnder  the  settlement,  tbe  lund  in  coutt  became 
diitributable.     Accordingly  the  petitioner,  who  was 
entitled  under  the  ultimate  trusts  ol  the  settlement 
filed  this  petition  lor  the  |>ayment  out  of  oourt  ol  the 
lettled   fund.      The    petition  wai   opposed    by    the 
personal  representative    of    William    King    on    the 
gronnd  that  the  gift  to  him  nnder  the  will  of  Charlotte 
Blinki  had  not  lapsed  by  reason  of  Eing^s  death  in 
the  lifetime  ol  the  testatrix,  and  that  a  sum  of  £284 
was  payable  out  of  Uie  land  in  oonrt  to  Ktng^s  estate, 
HaHt  lor  tbe  personal  representative  of  WiUi&m 
Ei0g,— The  gilt  to  King  ought  not  to  fail.    Whether 
lapse  occurs  is  a  question  of  intention,  and  here  the 
intention  clearly  is  to  satitfy  a  debt,  and  not  metely 
to  give  a  bounty.     Gilts  in  satisfaction  ol  a  debt  do 
not  lapse  aa  a  genf  ral  rule.     The  debt  rather  than  the 
TTArson  is  regarded  i  Williamaon  v,  NtiyLr^  3  Y*  &  C  Ex. 
208 ;  Philips  v  FhiUpa,  3  Hare  281  ;  In  rv  Sowerhif'a 
Trtat,    2  K*    &  J*  650;  Turner  v,  MarUn,  7  De  G. 
M.  &  G.  429,     In  tbe  cas^s  cited  the  gift  took  the 
form  of  a  legacy,  not  an  appcintment,  but  the  prin- 
ciple to  be  applied  in  this  case  is  identical  with  that 
apphed  in  the  cited  cases.     Here  the  gift  if  made  by 
order  of  the  court  in  satisfaction  of  a  debt,  and  effect 
ought  to  be  given  to  it* 

Vait(fha7i  Ifimkini,  for  the  |>etitioner.— Tbe  order 
was  merely  to  execute  a  valid  appointment*  and 
thereafter  not  to  invalidate  it.  Tbe  appointment  to 
King  shows  no  wider  intention  than  to  comply  with 
tbe  terms  ol  tbe  order.  There  is  no  reason  why  the 
general  rnle  as  to  lapse  should  not  apltly* 

Farwbll.  '!►,  in  giving  judgment,  said:  Charlotte 
Blinks,  the  tenant  lor  lile^  admitted  ber  UabUily  to 


William  King,  her  trustee,  and  undertook  to  exeoate 
such  appointment  in  his  favour  as  was  ordered  by  tbe 
oourt»     She  did  in  fact  execute  such  appointment  by 
ber  will ;  she  aJao  appointed  her  sister  executrix.     It 
is  alleged  that  the  gilt  to  WiDiam  King  lapses,  owing 
to  his  death  in  the  lifetime  of  the  te&tatrix :  whether 
tbls  is  so  is  a  question  ol  fact  and  of  intention.     In 
WiUiamsftn  v,  Naiflor  and  in  In  re  Sowfrh^"9  Trtitts  the 
court  found  that  if  the  testator  intended  not  merely 
to  make  a  gift,  but  to  perform  a  moral  duty,  and  the 
duty  still  existed  at  tbe  testator*!  death,  although  the 
legatee  wai  dead,  there  was  suffident  ground  to  pre- 
sent failure  of  the  gift  owing  to  lapse*     It  U  clear  in 
tbii  caie  tbat  the  intention  was  not  merely  to  make 
a  gift »  but  to  perform  ao  obligation  which  in  fact  still 
existed  at  tbe  leatatrix*s  death.     Tbia  is  shown  by  the 
reference  to  tbe  order  of  the  court  ooiitained  in  the 
will,  and  by  tbe  appointment  of  an  exeoutrim  who 
under  the  terms  of  the  will  would  have  no  aieets  to 
deal  with  other  than  the  appointed  funds.  1  f  Kmg  bad 
been  paid  off,  either  wholly  or  in  part,  during  the  life* 
time  of  the  teitatrix.to  that  extent  be  would  ba^e  been 
unable  to  t»ke  under  the  will.    The  concluuan  at 
which  I  arrive  is,  tbat  the  gift  to  King  does  njt  lapse, 
and  that  the  sum  of  £284  ought  to  b^  paid  out  of  tbe 
fuud  in  court  to   Ktng's  personal  repr^seotativt, 

SoUcitora,  TF-  J,  Fra*er  d:  8<m9 ;  FF,  IF,  B&z. 


Jao,  U,  IB* 


AJI0 


K.  B.  IHv,  \ 

(Lord  Alver stone,  L.C.J,,  and  J 
Wills  aud  Kennedy,  JJ.)       ) 
Aston   Ttteb   Woeks   u.    Dusotix 

AJfOTHEE.  (a.) 
Fradkt  —  Vuuniy  cotAri—CogU^Mt/tity  paid  into  mnrt^ 
Mamiited  action— Dt/tndant  §ucee$$/ai  as  to  rtrntiimirr 
of  claim— SmU  of  coats  applkabh— Pottf^'  fl/  countg 
court  Judge  to  gtm   de/tndant   coiU — dmnty    CoHfts 
Act,  18S8  (51  it  52  Vict.  c.  43).  «,  65—Cottntsf  Couri  . 
IMtt,  ard.  14,  r.  12;  ord.  &3,  r.  IS. 
The  plain  ti/^  hroa^M  tU  action  to  rccaiw  (A«  ium  of  I 
£11  fcr  gnodA  sold  and  dditfered.     An  ord^  waa  mads  I 
undt^  order  14  that,  as  rfgarda  £23  18*.   lOJ.  of  thai  ] 
amouht,  Judf^ment  ahouM   he  entered  J<tr  ih€  plaintiffs  ^ 
unhis  that  sum  wtu  paid  into  wurt,  and  thi  actitm  WOM 
tUn  remiUtal  to  the  coanty  court     The  iU/radanU  f8«i 
notice  that  they  coment^  to  jttdgmmt  Uimj  mttrtd  for 
th^  piaintiffs  Of  regards  tlus  4am  paid  into  courL     At  tha 
trial  the  d^/endants  eacceedett  as  regards  tA«  rail  <£^  <**• 
claim  with  costs,  and  their  hiU  was  ta^d  fry  ih$  r'~' 
on  Scale  C,  **  when  th^  auhject-matter  cw  mm  I 
txcte^h  i!50*"      The  county  couri  jttdg^  remntd 
de^isiofi,  artd  taxed  de/endantt"  costs  on  Scak  B,  **% 
the  subject  matter  or  sum  recovered  exceeds  £20  tsmd 
not  exceed  £dO." 

Htldt  tlmt  the  action  was  an  action  for  owtr  £dO^  tmi 
that  the  defendants  laere  therffare  tntitied  t^  have  tUr 
coito  taxtd  on  8caU  0* 

Appeal  by  tbe  defendants  and  CFOie-appeal  bj  the 
plaintiffs  from  the  judgment  of  the  WoIverluuDptoo 
County  Conrt- 

The  action  was  brought  in  the  High  Court  by  the 
plaicjtiff  company  to  recover  the  inm  ol  £7 1  for  goods 
sold  and  delivered.  An  order  was  made  that  afl  regardi 
£23  ISs.  lOd.  of  that  amount  judgment  should  be 
entered  lor  the  plaintiff  comj>any  unleas  that  sum  was 
paid  into  court.  The  defendants  paid  tb*t  snin  into 
court,  and  the  action  was  then  remitted  for  teml  k»  Ibt 


(a,)  Reported  by  Alak  Hogg. 
at*  Law. 


Esq.t  Bikrmt«r- 
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High  Cottkt. 


Aston  Tube  Wobks  v,  Dumbsll  Aim  Anothbb* 


HlOH  OOUBT. 


oonnty  oourt  The  defendants  gave  notice  that  tbey 
did  not  defend  the  action  as  regards  the  amount  paid 
into  oonrt.  At  the  trial  the  defendants  snooeeded  as 
regards  the  remainder  of  the  daim,  and  judgment  was 
entered  for  them  with  costs  from  the  date  of  their 
oonsentiDg  to  judgment  in  respect  of  the  £23.  The 
registrar  taxea  the  defendants*  costs  on  the  b»si8  of 
Scale  0,  which  is  applicable  *' where  the  subject- 
matter  or  the  sum  recovered  exceeds  £50."  On 
appeal  to  the  county  court  jndge  he  decided  that  the 
defendants  were  only  entitled  to  have  their  c  )s*s  taxed 
on  the  basis  of  Sc*fe  B,  which  it  applicable  "  where 
the  subject-matter,  or  sum  recovered,  exceeds  £20  and 
does  not  f  xceed  £50." 

From  tbis  decision  the  defendants  appealed,  and 
there  was  a  crosi-appeal  by  the  plaintiffs  against  the 
allowanoe  of  any  costs  to  the  defendsnts. 

Diitumal,  for  the  defeadants. 

McCondie,  for  the  plaintiff'. 

The  arguments  sufficiently  appear  from  the  judg- 
ments. 

Lord  Alysbstone,  L  C.J.—T wo  impart  *nt  points 
are  raiif  d  by  the  appeal  and  cross-app  al  in  this  case. 
The  first  is  whether  the  defet/dants  who  hiive 
succeeded,  except  a^  to  £23,  in  an  action  brcught 
against  them  for  £71,  and  have  obtained  an  order 
for  their  oos^s  incurred  after  th«-y  consented  to  jadg- 
ment  for  the  £23,  which  they  had  brought  it  to  conrt 
under  an  order  made  under  order  14,  are  ei  titled  to 
costs  on  Scale  B  or  Scale  C  of  the  scale  of  costs  ia 
use  for  the  time  being  in  the  county  court — that  in, 
whether  they  are  to  be  treated  as  having  succe-ded 
in  respect  of  a  o^aim  exceeding  £20,  but  not  exceeding 
£50.  The  registrar  taxed  on  Scale  0.  There  was  an 
application  to  the  ccunty  court  jndge  for  a  review  of 
taxation.  He  decided  that  Scale  B  was  applicable, 
and  the  defendants  appeal  from  his  decisioo.  Ko  ^^ 
I  agree  that  the  resut  of  the  authorities  is  that  the 
action  remains  €ne  action  after  the  order  sendiog  it  to 
the  county  oourt,  and  vanoui  consequeoces  were 
pointed  out  in  argument  as  following  from  that.  For 
the  plaintiffi  it  was  argued  from  WhiU  v  Headlatid*$ 
PaUfU  EUdric  t  forage  BaUery,  47  W.  R.  273,  [1899] 
1  Q.  B.  507,  th%t  the  plaintitfi,  having  recovered  £23 
in  the  action  for  £71,  the  defendants  could  not  be 
entitled  to  costs  on  the  scale  applicable  where  more 
than  £50  has  been  recovered  or  daiaaed.  In  that 
case  an  action  was  brought  in  the  High  Court  for 
£73.  An  ordirr  was  made  under  order  14,  giving  the 
plaintiff  leave  to  sign  judgment  for  £53,  and  giving 
the  defendants  leave  to  deftnd  as  to  the  remainder, 
and  it  was  ordered,  undtr  lectioo  65  of  the  Ck)unty 
Courts  Act,  1888,  that  the  action  should  be  sent  for 
trial  to  the  county  court.  The  plaintiff  signed  judg- 
ment for  the  £53,  and  at  the  trial  in  the  county 
oourt  he  got  judgment  for  the  remainder  of  his  claim 
with  costs.  The  Conrt  of  Appeal  held  that  he  was 
entitled  to  have  his  costs  in  the  county  conrt 
taxed  according  to  Scale  C.  Now,  assuming 
that  the  result  of  the  trial  in  the  county  court 
had  been  the  other  way,  it  oould  not,  I  think,  have 
been  successfully  contended  the  defendants  were  only 
entitled  to  coats  on  Scale  B.  Here  the  defendants 
having  brought  into  oourt  a  sum  which  they  say  is 
si'ffioient  to  satisfy  the  plaintiffii'  claim,  and  Ixdng 
willing  to  submit  to  judgment  for  that  sum  and  costs, 
the  plaintiffs  say  it  is  not  enough  and  seek  to  recover 
the  whole  £71,  the  contest  between  them  being 
whether  or  not  the  plaintiffs  are  entitled  to  any  more 
than  they  have  got.  Ord.  53,  r.  1,  of  the  County 
Court  provides  that  whete  the  costs  of  a  defendant 
are  being  taxed,  the  word  *'  recovered,*'  wherever  it 
ooours  in  the  scale  shall  be  deemed  to  be  claimed. 


Applying  that  rule  tothededsion  in  WhiU  v.  ffeadland^a 
Patent  Electric  Storage  Battery^ntaneijt  that  the  action 
is  one  action,  I  think  it  is  o^ear  that  Scale  C.  is  the 
scale  applicable  here,  being  the  scale  wh*ch  applies  to 
the  amount  originally  claimed  by  the  plaintiff?.  If 
the  plaiiitiffs  had  recovered  the  whole  of  the  claim 
they  would  have  bfen  entitled  to  have  their  costs 
taxed  upon  Scale  C,  aud  I  think  it  would  be  a  great 
injustice  if  the  defendants,  who  have  suco«eded  as  to 
the  rci-idue  of  their  c^aim,  were  not  also  entitled  to 
taxation  upon  Scale  C,  the  scale  of  costs  applicable 
being  determined  so  far  as  they  are  concerned  by  the 
amount  which  the  plaintiffs  daim.  I  am  therefore  of 
opinion  the  defendants'  appeal  should  be  allowed. 
The  second  qnestion  whicti  arises  on  the  plaintiff <* 
appeal  is  whether  the  defendants  are  entitled 
to  any  costs  at  all.  It  was  argued  that  as  the 
defendants  had  paid  the  £23  into  court  under  an  order 
of  the  High  Court  made  under  order  14,  the  payment 
could  not  be  treated  as  a  payment  into  court  to  which 
the  County  Court  Act  and  roles  applied,  and  the 
county  court  judge  therefore  had  no  power  so  to 
treat  it  to  give  the  defendants  their  costs.  But  the 
county  court  procedure  is  intended  to  deal  with  sub- 
stance aud  not  with  form.  There  are  no  pleadings  in 
the  county  court,  and  whe-e  the  money  is  in  court 
and  the  defendant  gives  notice  to  the  plaintiff  that  he 
may  take  it  in  satisfaction  of  his  claim,  that  is  j  oat  as 
good  a  payment  into  court  as  it  would  be  in  the  High 
Court  it  ihe  provi  ions  of  ord.  22,  r.  1  of  t^e  High 
Court  rules  were  complied  with. 

It  was  also  c  ntended  that  the  def  ndantt  were  not 
entitled  to  any  costs  on  the  gronnd  stated  in  dicta  of 
Bidlev  and  Darling,  JJ.,  in  Wright  <fc  Sony.  Ball, 
[1902]  2  Q.  B.  124,  W.  B.  Dig.  53.  In  that  case  the 
action  was  brought  in  the  High  Court  for  £20  29., 
and  leave  was  given  to  the  plaintiffs  under  order 
14,  to  sign  judgment  for  £14  if  that  sam  was  not 
paid  within  seven  days.  The  defendant  had  leave 
to  defend  as  to  the  residue  of  his  claim,  the  action 
was  sent  for  trial,  under  section  65  of  the  County 
Cjurt  Acts,  1883,  in  the  county  court  Ttie  de- 
fendant paid  the  £14  within  seven  dajs  and  at  the 
trial  in  the  county  oourt  judgment  was  given  for 
him  at  to  the  residue,  but  no  order  was  made  as  to 
c  s^-p. 

The  Divisional  Caurt  hell  that  he  was  not 
entitled  to  any  oo«ts.  In  the  course  of  his 
judgmf^nt  Eidley,  J.,  said:  "Has  the  county 
conrt  judflre  the  same  power  over  the  costs 
which  the  High  Cjurt  jidge  has  P  Can  he  say  that 
the  coats  down  to  the  recovery  of  the  £14  must  be 
borne  by  the  defendant  but  the  rest  of  the  osts  must 
be  borne  by  the  plaintiff?  I  do  not  think  he  has 
such  a  power,  althoogh  I  should  be  much  indined  to 
say  that  he  ougtit  to  exercise  such  a  discretion  if  he 
possesses  it.  Bat  the  discretion  of  the  jadgei*,  by 
section  113  of  thn  Cjunty  C  jurt  Act,  1888,  limited  to 
costs  not  '  herein  otherwise  provided  for,  and  that  I 
think  narrows  the  power  of  tbe  county  court  judge  to 
deal  with  tiie  costs  to  such  matters  as  are  not  dealt 
with  by  the  grueral  scheme  of  the  Act.  The  section 
seems  to  me  to  have  been  put  in  with  a  view  to  in- 
dudesuoh  costs  as  were  not  dealt  with  by  the  general 
enactment  as  to  costs,  but  in  the  absence  of  any 
spedal  direction  it  was  provided  that  cost  should 
abide  the  event."  I  cannot  agree  with  these  dicta. 
To  my  mind  the  suggestion  cannot  be  accepted  that 
the  words  "not  herein  otherwise  i>rovided  for" 
narrow  the  power  of  the  county  court  judges  in  such 
a  way  that  he  cannot  deal  with  costs  wn«ch  are  to 
follow  the  event  in  the  absence  of  any  spedal 
direction.  << Otherwise  provided  for"  means  other- 
wise provided  for  in  the  rules.  The  dida  in  the 
passage  I   have  read   were   not  necessary   to  the 
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deoltion,  because  there  had  been  no  order  as  to 
costs.  In  that  case  section  60  of  the  County  Oourti 
Act,  1688,  which  gives  the  power  to  send  certain 
actions  of  contract  for  trial  in  the  county  court,  pro- 
vides that  **  the  action  and  all  proceedings  therein 
shall  be  tried  and  taken  in  such  court  as  if  the  action 
had  been  originally  commenced  therein ;  and  the  costs 
of  the  parties  in  respect  of  proceeding*  subsequent  to 
the  order  of  the  judge  of  the  High  Court  shall  be 
allowed  according  to  the  scale  of  costs  for  the  time 
being  in  use  in  the  county  courts.  Section  113 
provides  that  all  the  "  costs  of  any  matter  or  action 
in  the  court  not  herein  otherwise  provided  for  shall  be 
paid  and  apportioned  in  luch  manner  as  the  court 
shall  think  just,  and  in  di-fau»t  of  any  special  direction 
shall  abide  the  event  of  the  action  or  matter.  Blad- 
ing those  two  seotions  together  I  think  it  is  clear  that 
the  county  court  judge's  discretion  is  not  limited  in 
the  way  suggested.  It  must,  I  think,  be  admitted, 
that  if  the  action  is  an  action  in  the  county  court  the 
judge  has  a  discretion  under  section  113.  In  my 
opinion  the  action,  when  transferred  to  the  county 
court,  must  be  conducted  in  the  same  way  and  with 
the  same  consequence  as  if  it  had  been  commenced  in 
that  court,  and  section  113  applies.  It  is  not  a  suffi- 
cient answer  for  the  plaintuu  to  say  that  because 
they  have  recovered  something  the  costs  must  be 
according  to  that  result.  The  plaintiffif,  appeal  there- 
fore fails.  I  wish  to  add  that  we  decide  this  case  on 
the  understanding  that  the  county  court  judee  did 
not  exercise  his  diicretion,  but  thought  he  was  bound 
to  allow  the  defendants  tueir  oosts  on  Scale  B  as  being 
the  scale  legally  applicable. 

Wills,  J. — ^I  am  of  the  same  opinion,  and  have 
little  to  add.  Tdis  order  as  to  oosts  inade  by  the 
county  court  judge  was  not  made  in  the  exercise  of  a 
jadidvl  discretion  between  the  two  scales  of  costs ;  it 
was  made  upon  a  wrong  view  thit  Scale  B,  and  not 
Scale  C,  was  the  scale  legally  applicable  to  the  drcom- 
stanres  of  the  case  before  him.  We  should  not,  of 
course,  interfere  with  his  decision  if  he  had  only  been 
ooosidering  whether  as  a  matter  of  the  proper  exercise 
of  his  discretion  he  should  give  the  defenduits  their 
oosts  on  Scale  B  or  on  Scale  C.  But  that  is  not  so ;  he 
meant  to  give  costs  according  to  the  scale  provided  in 
the  Act,  and  his  decision  was  founded,  not  upon  an 
exercise  of  his  discretion,  but  upon  an  erroneous 
application  of  principle.  It  was  argued  for  the 
plainti£BB  that  in  a  scheme  devised  by  the  Legislature 
for  the  trial  speedily  and  at  a  moderate  expense  of 
actions  sent  for  trial  in  the  county  court  there 
were  no  means  by  which  the  defendant  could  get 
his  costs  in  the  county  court  if  he  had  paid  money 
into  court  under  an  order  made  under  section  14. 

If  that  be  so,  the  consequence  follows  that  the 
defendant  is  exposed  to  the  certainly  of  having  to  pay 
costs  on  Scale  C  if  the  plaintiff  succeeds  in  the  countv 
court ;  but  that  if  the  plaintiff  recovers  nothing  at  all 
in  the  county  court  because  the  defendant  has  paid 
into  court  aU  that  he  owes,  the  detodant  cannot  be 
entitled  to  any  costs  at  aU.  That  is  a  startling  view ; 
and,  speakiog  for  myself,  if  I  thought  it  was  the  true 
view  to  take  I  would  never  hi  such  a  case  make  an 
order  for  sending  the  case  to  the  county  court  at 
all. 

I  am  not  fond  of  the  argument  at  ah  inconvmienti; 
but  I  think  it  may  sometimes  be  leg^*imately 
used  when  the  argument  on  the  other  side  leads 
to  a  result  so  unjust  as  that  which  has  been 
contended  for  here.  I  do  not  think  the  Legis- 
lature can  have  intended  to  bring  about  such  a 
result,  and  one  has  to  see  whether  some  other  view 
ig  not  the  true  one.  I  agree  with  my  lord's  judgment 
both  as  to  the  dicta  in  WHghi  v.  Ball  and  on  the 
other  points  which  have  been  argued  in  this  casot 


Kbnnidy,  J.— I  agree. 

Appeal    of  de/endanU   allau>ed;  plaifUiffi  appeal 
di9mi$$ed ;  leave  to  appeal, 

S  ilidtors  for  plaintiffs,  A.  H,  Amould  &  Co.^  for 
BuUtr  in  Cro$$,  Birmingham. 

Solicitors  for  the  defendants,  Chriatopher  d:  Bomy, 
for  Hunt  &  Skidmore,  Wolverhampton. 


J.,    andj 


Deo.  18,  21  ; 
Feb.  1. 


E.  B.  Div. 
(Lord  Alverstone,  L.O.J., 
Lawrence  and  Kennedy, 

SlTBBBY    COMHBBOIAL    DOOKB     CO.     {AppeUafUs)     V, 

Matob,  &o.,  of  Bermondsby  {BeepandenU).  (a.) 

Local  govemmerU — Metropolis — Notice  he/ore  beginning 
to  build — Auihority  conferred  on  dock  company  by 
private  Act  inconeiitejU  with  ptMie  Act  —  Swrrey 
Commercial  Dock  Act,  1894  (67  tk  56  VicL  e.  dxviL), 
8,  ^—Metropolis  Management  Act,  1855  (18  db  19 
Vict,  c.  120),  s.  76. 

The  appellante,  a  dock  company  incorporated  by  Act 
of  Parliament,  obtained  in  1894  statutory  authority  to 
extend  and  alter  their  tvorks.  In  order  to  carry  out 
those  alterations  it  became  necessary  for  the  appeilanU  to 
pull  doum  a  certain  building  and  erect  another  on 
another  site  within  the  dock  premises.  This  ujork  they 
carried  out,  but  gave  no  notice  to  the  local  auihority  of 
their  intension  to  erect  the  new  building. 

Held,  that  there  was  no  duty  on  the  part  of  (he  appd- 
lants  to  give  such  notice  of  their  intention  to  build  under 
section  76  of  the  Metropolis  Management  Act,  1855, 
which  section  provides  that  before  beginning  to  law  or 
dig  out  the  foundations  of  any  new  building  seven  aays* 
notice  is  to  be  given  to  t?ie  local  authority  by  the  person 
intending  to  buHd,  as  the  control  of  the  heal  authority 
under  that  Act  was  inconsistent  with  the  poufers  eon" 
ferred  upon  the  appellants  under  their  statutory 
authority. 

Case  stated  by  G.  Paul  Taylor,  Bsq.,  metropolitan 
magistrate. 

The  appellants  appeared  in  answer  to  a  summons 
served  upon  them  on  behalf  of  the  respondents  charg- 
ing that  they,  on  the  3rd  of  April,  1903,  unlawfully 
and  without  having  given  seven  days'  notioe  in 
writing  to  the  respondents  did  begin  to  Jay  or  dig  out 
the  foundation  of  a  new  buOding  in  Finland-yard, 
Bedriffe-road,  in  the  borough  of  Bermond^ey,  con- 
trary to  the  provisions  of  section  76  of  the  Metropolia 
Management  Act,  1856. 

Upon  the  hearing  of  such  summons  the  following 
facts  were  proved  or  admitted  : 

The  appellsnts  are  a  company  constituted  and 
incorporated  under  the  Surrey  Commercial  Dock  Act, 
1864,  for  the  purpose  of  carrying  on  the  undertaking 
defined  in  section  15  of  such  Act,  and  for  executing 
the  works  autiioriaed  by  such  Act,  and  for  maintain- 
ing such  undertaking  and  works. 

The  docks,  basins,  lands,  bmldings,  and  otfier 
premises,  conveniences,  and  works  demied  fn  section 
15,  and  authorised  by  section  53  of  the  Surrey  Com- 
mercial Dock  Act,  1864,  are  surrounded  by  and  oon- 
tained  within  do^  fences  and  gates,  within  which  the 
appellants  have  and  exercise  all  the  powers  oonf erred 
upon  them  by  the  Surrey  Commercial  Dock  Act,  1864, 
the  Surrey  Commerci<il  Dock  Act,  1894,  and  the  Acts 
incorporated  with  such  respective  Acts  or  amending 
the  same. 

Portions  of  theappellanti'  said  premises  up'a  wbUk 

(a.)  Beported  by  B.  G.  Stillwill,  Bsq.,  Barrister- 
at-Law» 
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warehoiues,  workshops,  s,nd  other  buildings  a*e 
erected  are  entirely  surrounded  by  water,  and  none  of 
the  portions  so  surrounded  can  be  drained  by  graTita- 
tion  into  any  sewers  of  the  respondents  outside  the 
appellants'  said  premises.  It  would,  however,  be 
possible  to  drain  ^em  by  syphons  under  the  looks, 
but  this  would  necessitate  pumping  and  be  vary 
expensive. 

The  respondents  are  under  and  by  virtue  of  the 
London  Government  Act,  1899.  the  successors  of  the 
vestry  of  the  parish  of  Botherhithe,  iu  which  parish, 
now  part  of  the  borough  of  Bermondiey,  the 
appellants'  premises  are  situate,  and  are  the  local 
authority  for  the  purposes  of  section  76  of  the 
Metropolis  Manasement  Act,  1855,  and  sections  37 
and  38  of  the  Public  Heath  (London)  Act,  1891.  The 
•  appellant's'  premises  are  a\ao  situate  within  the  district 
of  the  Port  of  London  Sanitary  Authority,  which 
authority  exercises  certain  powers  under  the  Public 
Health  (London)  Act,  1891,  within  the  appellants' 
premises,  under  certain  orders  of  the  LocU  Givem- 
in«nt  Board  under  seutton  112  of  the  Pablio  Health 
(London)  Act,  1891. 

By  the  Surrey  Commercial  Dock  Act,  1894,  the 
appellants  were  empowered  to  mike  aad  maintain 
the  works  described  iu  section  4  of  such  Act,  whioh 
works  included  a  new  roai  (No.  1)  and  ''sewer 
coDuueocinAr  in  S  jviog-bridge-road  and  terminating 
in  BoUierhithe-road.  and  the  raising  and  alteration  of 
the  levels  of  Swing-bridge-road  between  the  western 
end  of  the  swinsr  bridge  and  the  commencement  of 
such  new  road  (No.  1)  and  sever."  In  connection 
with  the  works  specially  authorized  by  this  section  to 
make  and  maintain  {irUtr  aJia)  all  necessary  and 
proper  embmkments,  approaches,  roads,  buildings, 
yards,  and  other  works  and  conveniences,  and  to  alter, 
break  up,  stop  up,  and  divert  any  pipes,  wiri-s,  tubes, 
•e  weri,  drains,  and  other  works  on  or  under  any  lands 
within  the  limits  of  devia*^ion. 

Pursuant  to  the  powers  conferred  on  them  by 
section  4  of  the  Surrey  Commercial  Dock  Act,  1894, 
the  appellants  made  the  works  mentioned  in  that 
section,  and  raised  the  level  of  the  Swing-bridge- 
road.  The  raidng  of  the  level  of  the  Swing-bridge- 
road  has  rendered  it  necessarv  for  the  appellants  to 
construct  an  inclined  approach  for  wheeled  vehicles 
from  sudi  road  to  a  yard  belonging  to  the  appellants 
called  Finland-yard^  on  the  south  side  of  the  Swing- 
bridge-road.  This  approach  would,  when  completed, 
oooupy  the  site  of  certain  buildings  in  that  yard  con- 
sisting of  an  engineers'  office  and  workshop  for  fi  ters 
and  blacksmiths,  and  in  order  to  construct  the 
approach  it  became  necessary  for  the  appellant's  to 
demblidi  the  buildings  and  erect  othar  buildings 
instead  thereof  iu  the  yard.  Tae  appellm^s  have 
demolished  the  engineers'  office,  aid  ar-t  about  to 
demolish  the  worluhop  for  fitters  and  blacksmiths. 
They  have  constructed  a  temporary  approach  from 
and  to  the  Swing-bridge-road  t)  and  from  the  yard, 
and  have  erected  a  new  workshop  in  the  yard,  which 
if  to  be  used  in  connection  therewith  for  the  purposes 
of  the  appellante*  undertaking  instead  of  the  fitters' 
and  blacksmiths'  workshop. 

The  appellante  did  not  give  to  the  respondente  any 
notice  of  their  intention  to  lay  or  dig  out  the  founda- 
tion of  this  building,  bun  prior  to  erecting  it  they 
deposited  with  the  Port  of  London  Sanitary  Authority 
detailed  plims  and  specifioations  thereof.  Such  plans 
and  specifications  were  duly  approved  by  that 
authoncy,  and  the  building  was  erected  in  con- 
formity therewith. 

Ocrtein  of  the  powers  of  a  local  authority  under 
the  Public  Health  (London)  Act,  1891,  and  the  PubHc 
Health  (Amendm<mt)  Act,  1890,  have  been  conferred 
upon  the  Port  of  London  Sanitary  Authority  by 


orders  of  the  Local  Government  Board  under  section 
112  of  the  Public  Health  (L-mdon)  Act,  1891,  but  not 
{inter  alia)  sections  37  and  38.  The  port  sanitary 
authority  claims  to  be  the  local  authority  within  the 
dock  walls  of  the  appellante,  and  on  the  5th  of 
September,  1896,  the  medical  officer  of  health  of  the 
said  port  sanitery  authority  wrote  to  the  appellante' 
manaffer  a  letter,  of  which  the  following  is  a  copy : 

*' Sur, — In  ord  r  to  avoid  any  uncerteinty  in' the 
mlndf  of  your  officers  as  to  the  exact  position  of  the 
port  sanitary  authority  with  reference  to  sanitary 
matters,  I  have  to  point  out  that  the  port  saoiary 
authority  is  the  local  authority  w  thin  the  dock  walls. 
Wdl  you  kindly  give  instructions  to  your  dock  officials 
thit  no  sanitery  works  should  be  carried  out  with- 
ou^  first  submittinq^  detailed  plans  and  specifications 
thereof  to  th<s  offioe  and  obteining  official  panction. 
Sanitary  works  will  include  all  works  in  connection 
with  the  erection,  alteration,  and  repiir  of  water- 
closete  or  privies,  urinals,  drains,  &o.  Sach  an  in- 
struction will  save  the  dock  company  mich  trouble 
and  expense. — Ymr  obedient  servant,  W.  Oo)ling- 
ridgA,  Medical  Officer  of  Health  " 

On  behalf  of  the  appellants,  it  wtf  contended  that 
the  erection  of  the  new  building  was  rendered  neces- 
sary by  the  alteration  of  the  level  of  the  Swing- 
bridge-road.  That  snch  erection  was  a  work  the 
appellante  were  authorized  by  sectioa  4  of  the  Surrey 
Oommercial  Dock  Act,  1894.  to  make.  That  the 
respondente  had  no  p)wer  to  control  them  in  the 
exercise  of  their  powers  under  that  section,  and  that 
the  app'illants  were  under  no  obUgation  to  serve 
notice  rn  the  reipondente  of  their  intention  to  lay  or 
dig  out  the  f  mndatious  of  the  said  new  buUdiog 
undt'r  seat  ion  76  of  the  Metropolis  Managemeat  Act, 
1855,  that  section,  so  far  as  buildings  erected  pursuant 
to  their  sp'cifl^  Act  we-e  concerned,  having  been 
repealed  by  itnplcation  hf  the  special  Act.  Li 
support  of  the  apjellants'  contention,  the  following 
oases  were  cited  :  City  and  SoiUh  London  Railway  Co, 
V.  London  County  Council,  40  W.  R  166,  [1891]  2 
Q.  B.  513;  Lond  n  County  Council  v.  London  School 
Board,  40  W.  R.  604  [1892]  2  Q  B  606. 

On  behalf  of  the  respmdente,  it  was  contended  that 
the  appellante  were  bound  to  give  them  notice  under 
section  76  of  the  Metropolis  Management  Act,  1855, 
whioh  section  provides  {inter  alia)  th^t  before  beginning 
to  lay  out  or  dig  the  foundation  of  any  new  house  or 
building  within  any  pirish  or  district,  seven  days' 
notice  in  writing  shall  be  gi^en  ti  the  vestry  by  the 
oerson  intoniing  to  baild  such  house  or  building. 
That  there  was  no  clause  in  the  Surrey  Commercial 
Dock  Act,  1894,  expressly  repealing  section  76  of  the 
Metrop  lis  Management  Act,  1855.  That  the  powers 
conferred  by  the  Surrey  Commercial  D^ck  Act,  1894, 
or  ar^y  other  Act  conferring  powers  upon  the  dock 
company,  could  not  be  held  to  repeal  by  implication 
section  76  of  the  Metropolis  Management  Act^  1855, 
unless  it  oould  be  shown  that  the  two  Aote  were  mcon- 
sistent.  That  there  was  no  inc  ^nnstenoy  in  the  appel- 
lante* having  power  to  erect  buildings  and  givine  the 
respondente  the  notice  specified  iu  section  76  of  the 
Metrop ->li8  Management  Act,  1855,  the  following 
cases  being  quoted  in  support  of  the  reopondente' 
contention:  Whitechapel  Board  of  Works  v.  Crow, 
(1901)  65  J.  P.  549,  49  W.  B.  Diff.  117;  Uckfield 
Rural  District  Council  v.  Crowborough  District  Water 
Co..  48  W.  R  63.  [1899]  2  Q.  B  664  ;  Grand  Junction 
Waterworks  Co,  v.  Hampton  Urban  District  Council, 
46  W.  B.  644,  (1898)  62  J.  P.  566 ;  London  County 
CouncU  V.  Wandsworth  and  Putney  Gas  Co.,  (1900). 
64  J.  P.  500,  48  W.  R.  Dig.  120 ;  Charing  Cross  and 
Strand  Electricity  Supply  Corporation  v.  Woodthorpe, 
(1903)  67  J.  P.  286,  51  W.  R.  Dig.  108. 

That  the  contention  of  the  port  sanitary  authority 
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tUat  they  ar®  tht  lole  local  authority  with  Eelerence 
to  iftnitftry  m^ttem  la  cot  true,  lo  view  of  the  faot 
th»t  the  p^nicuUr  poweri  confern^d  upon  the  port 
wn^tary  authority  by  the  ^i^^^j^^^^^j  Jj^  ^^^  VrS? 
Government  Boafd,  dated  the  25th  of  Marob,  1892, 
the  29tb  of  Daeeraber,  1391,  and  the  SOth  of  Juo*^, 
1899  ndtber  ipedfieally  exoladed  the  powers  of  the 
reipoDdecta  aridog  under  the  Metropolit  Manage- 
ment Act,  1855,  nor  thfir  powere  as  a  ianiUrf 
authority  ariamg  uBder  the  Public  Health  (Lindouj 
Act,  1891,  other  than  those  transferred  by  the  tftid 
onaeTB*  Among  the  poweta  not  so  tran^ferrol  are 
the  powers  under  gectians  37  and  38  of  tha  said  Act, 
and  It  wss  urged,  on  behalf  of  the  respondents,  that 
unless  they  were  entitled  to  nottce  under  iection  (b 
of  the  Metropolis  Management  Act,  1855.  buddings 
nii(tht  be  erected  without  their  knowledge  as  in  the 
present  case,  and  io  without  any  opportunity  ou 
their  p%rfe  of  sftciiringin  their  constraotijn  oomphftoce 
with  the  pfOTiiions  of  the  said  sections* 

The  learnei  magistate  found  as  a  fact  that  the  new 
building  was  a  baildifi^  within  the  meaning  of  ^^^^^^ 
76  of  the  Metropolis  Management  Act,  ISci.j,  and  had 
been  erected  by  the  appfillante   upon  land  belonging 
to  them  within  the  limits  of  deviation  shown  on  th« 
deposited  plani  referred  to  in  leotion  4  of  the  SuTTey 
cJinmercial  Dock  Act,  IS94.  and  that  the  erectton  oE 
the  new  building  bad  been  rendered  n^jeisary  by  ttie 
raising  and  alteralion  of  the  levels  of   the  Swmg- 
bridge-road  authorized  by  the  last -mentioned  aeoticn* 
He  was,  however,  of  the  opinion  that  the  provisions 
ol  section   76  of  the  Metropolis  Management  Act, 
1855,   are  not  inconsistent    with   the  provisions    of 
section  4  of  the  Sarrey  Gomtnercial  Dock   Act,  1894, 
and  therefore  held  that  the  provisions  of  seohon  (6  of 
the  said  of  Act  of  1855,  requinog  notice  to  be  giv*fi 
to  the  respondents  before  beginning  to  lay  or  dig  oat 
the  foundations  of  any  building  within  that  section, 
were  not  repealed  with  rei^ard  to  buildings  ereo»|d  by 
the  appellanU  pursuant  to  section  4  of  the   said  Act 
of  1894.  and  that  the  appeUiOti  had  been  guilty  of 
the  offence  allfged  in  the  said  summons 

The   question   tr  the  opinion  of  the   court   was 
whether  or  not  this  determination  was  correct  m  law. 
Macm&rran,  KM.  (Gamdnyham  Olmi  with  him),  for 
the  app^antf. 

Amry,  K.C    (ff.    C.    Bifon    with    him),  foe   the 
respondents. 

Car.  adv.  vmt 

Feb.  1.— Lnrd  Alteestokb,  L-OJ.,  read  the  judg* 

ment  of  the  court :  ,  .     ,*     ^^     i  m     i 

This  is  a  special  oise  stated  by  Mr*  Paul  Taylor, 
one  of  the  metropolitan  magiatratei,  and  raiies   a 
point  of   Home  importance  under  amotion  76   of  the 
Metropolis  Management  Act,   1855.     The  appellants 
are  the  Surrey  Commercial  Dock  Co.    and  the  re- 
spondents the  Corporation  of  Bermondfey.  the  suc- 
cftssors  of  the  Yet  try  of  Both^rhithe.    The  area  o( 
the    appellauta^    doeka    is  within  the    area    of    the 
borough.   The  appellants  are  a  company  incorporated 
nuder  the  Commeroia  B.ck  Act,  18G4,  for  the  purpoie 
of  carrying  on  the  undertaking  mentioned  in  section  lo 
of   that  Act     The  statute  of  1861  does  not  appear 
to  contain   any    clause   dealing    specially   with    the 
Metropolis  Management  Act,  uuless  it  be  section  12o, 
upon  which  no  reliance  was  placed  by  the  reipondenia. 
In  the  year  1894  the  appellanto  obtained  statutory 
powers    to    make  certain   alterations  in  their  dock 
premiiesi  all  of  which  were  lituated  within  the  area 
of  their  nndettaking  under  the  Act  of  1864  ;  and  by 
section   4   of   the  Act  of    1894   the    company  were 
authorized  to  make  and  maintain,  among  other  works, 
"  a  new  road  (No,  1}  and  sewer,  commencing  in  Swing- 
btidge-roftd  and  terminating  in  Botherhithe  Iiower- 


road,  and  the  raising  and  alteration  of  the  lewis  of 

the  Bwing-bridge-rosd  between  the  western  end  of 

the  swing  bridge  and  the  commencem^^nt  of  sucH  ne  v 

road  (NoTl)  and  sewer."  This  section,  m  enumeratiP(f 

the  pirlicnlar  work-,  gave  the  company  power,  sub- 

ieot  to  the  provid^nsof  the  Act,  ti  m*ke  aud  maintam 

;U  necessary   nud    proper    se«^ers,   ^'f'^X^fZ^li 

baildioRs,  yard,  and  other  worki,  and  to  alter,  break 

up,  stop  up  and  divert  any  P^P««^  !«"^.i^.^'*^f,•.  *?^, 

other  works  on  or  nnd.r  any  lands  within  the  limAt. 

of   deviation.    The  appellant  company  subsequenUy 

raised  the  level  of  the  swing  bridge,   as  they  wer^ 

empowered  to  do  under  this  section,  and  cinstmo  ed 

the  new  budge,   and  this   alteration    involved    the 

oocupation  of  the  site  of  certain  br.ddingsof  the  yard, 

among  others  a  woik.hop  for  fitters.     In  consequence 

the  appellants  demolished  the  worksuop  IjT  fitt*f*, 

and  erected  a  new  workshop  upon  another  site  within 

the  ambit  of  thdr  dock  premises,  such  site,  as  tbe 

plans  attached  to  the  case  show,  being  wholly  stir- 

roundfd  by  docks.  ...  m     t   A\.^t. 

It  was  contended  on  behalf  of  the  respondenU  that 
prior    to    the  commencement    of    digging    out  l^6 
foundation  of  the  new  warkshop  it  was  incumbent 
upon  the  appellants  to  l^ve  notice  to  the  reipond«nti 
under  section  76  of  the  Metropolii  Management  Act, 
1855.  and  that  the  foundations  muBt  he  Uid  at  such 
a  level  as  would  permit  the  drainage  of  the  workshop 
in  accordance  with  the  Act  and  as  the  respondent  b^ard 
Bhould  ofder.  and  that  any  drain  from  the  workshop 
mult  be  ooostfuoted  in  accordance  with  the  direoti^a 
of  th^  vestry  under  that;  seitiou.     It  was  contende  I 
on  behalf  of  ihe  appellants  that,  havmg  regard  to  th« 
statutory  poweri  already  referred  to,  it  wa^  not  m- 
cumbent  upon  the  appellant  company  to  give  ndto 
under  section  76.  but  the  piwer  and  wponsibihty  of 
deciding  a«  10  any  draini   within  the  "^tUutory  awa 
was  vested  in  the  appellant  company,   and  that  the 
tespondenta  bad  no  juHsdieiion— at  any  rata^affat 
as  section  76  was  conoerned-in  that  area.     Beyond 
theiectirns  to  which  we  have  already  referred,  no 
direct  assistance  can  be  gathered  from  any  other 
sections,  but  it  is  not  unimportant  to  observe  that 
sec  ion   19  does  reqnire  notice   to  be  given   to^  tbt 
respondents  wh«re  any  work  to  be  done,  by  vutue 
of  the  Act  of  1894,  may  pass  over,  under,  ot  by  the 
side  of  or  interfere  with  any  sewer  under  thetr  con- 
trol ;  aud  section  27  imposed  restrictions  with  regard 
to  the  building  line  upon  buildings  erected  upon  laml 
purchased  by    the  company,  and  sub-iection   {fi}  ol 
Bfction   29  subjpcttd  any  buildings  erected  or  pro- 
vidpd  by  them  to  the  proviBioni  of  the  Metropolis 
Buitdinir  Act,  1855,  and  the  Metropolis  M*nagenumt 

Toe  learned  m agistr at  i  decided  that  the  new  work- 
shop was  a  building  within  the  meaning  of  section  it. , 
that  it  had  been  erected  on  land  bdong^mg  to  ttte 
appellants  within  the  limits  of  deviation  shown  in  th« 
deposited  plana  referred  to  in  section  4  of  the  Act  of 
1894,  but  he  held  that  the  provisbns^of  tbe  Act^of 
1 894  Wf  re  not  inconsistent  with  section  i  G  of  the  Metro- 
polis Management  Act,  1855.  and  that  tberefore  the 
ippellants  ooght  to  have  given  notice.  The  question 
appears  to  us  to  be  one  of  connderable  difficulty.  In 
favour  of  the  respondenli  it  may  be^urg^d  'I?**  ^^ 
new  workshop  is  not  a  work  apec^Uy  authorised  by 
the  Act  of  1894,  but  is  only  ooliifiiueotial  on  the 
demolition  of  the  old  workshop  in  wwastqnence 
of  the  alteration  ot  the  Bfidge-road,  n^ewi- 
tated  by  the  raising  of  the  level  of  the  Swing 
BridKO-road,  and  if  this  be  so  ther«  doai  not 
seem  to  be  any  reason  why  the  provuicna  ^  a 
general  Aot  applicable  to  4he  area  iu  which  the_|iro- 
posed  building  is  situated  should  not  apply.  Upon 
Ee  other  hand  it  may  bs  nrged  ihat  the  control  of  t^ 
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respondents  in  the  matter  of  foundations  is  incontis- 
f  etit  with  the  power  and  daty  of  the  dock  oompany 
properly  to  maintain  th«i  wcks  within  their  area,  and 
that  the  statnte  olearly  contemplates  that  the  daty  of 
providing  the  necessary  works,  and  of  taking  the 
proper  precautions  for  their  o  mstruotion  and  main- 
tenance, should  rest  with  the  dock  company.  In  this 
Tiew  it  would,  of  course,  be  inconsistent  with  this 
argument  that  the  local  authority  should  be  able  to 
d^al  with  the  question  of  the  depth  of  foundation 
which  might  in  some  cases  aflaot  the  stabiltfy  of 
other  works  which  the  dock  company  have  oeen 
authoriasd  and  empowered  to  maintain.  In  faTOor 
of  the  appellants  the  judgment  in  the  Oiiy  and  South 
London  Bailway  Co.  ▼.  London  Comity  OouncU,  40 
W.  B.  166,  [1891]  2  Q.  B.  513,  was  relied  upon,  and 
to  a  certain  extent  it  is  an  anthorit?  in  their  favour ;  it 
do«>s  nat«  however,  seem  to  coooludethe  case  altogether. 
That  was  a  case  in  which  the  London  Oouuty  C  luncil 
cnmplain<<l  that  a  station  ereotel  b?  the  Otty  aad 
Souui  London  Bailway  Co.  did  not  conform  with  the 
general  ba«ldiog  line.  The  Queen's  Bench  Division 
aud  the  Court  of  Appeal  decided  tha^.  the  compa'y 
were  not  bound  by  the  pit>vi8ions  of  the  Metropolis 
Managemeat  Act  in  that  -  respect,  notwithstanding 
that  the  building  could  have  be«i  erected  within  the 
g**neral  line  of  buildings  without  any  inoonveoience 
esLCApt  a  considerable  expense.  In  that  C4se  the 
Court  of  App**al  held  that  if  the  builiincs  which  the 
railway  company  were  erecting  were  buildings 
necessary  for  the  statutory  purpose  it  was  not  witUQ 
the  power  of  the  o  moty  council  to  dictate  how  in 
particular  they  should  construct  them.  That  case 
cannot  be  regarded  as  a  direct  authority  for  the  point 
raised  in  the  present  case.  beoau«e,  as  we  have  alnady 
point'-d  out,  the  work  here  coostructed  was  not  a 
work  expressly  authorised  as  in  the  City  and  South 
London  Bailway  Co,*b  case,  but  it  was  only  something 
which  the  court  found  it  necessary  to  do  in  conse- 

Sueoce  of  a  buildiog  previously  ex«sttng  having  been 
estroyed  by  tbe  work*  specially  authorized.  It  is,  how- 
ever, found  by  the  learned  magistrate,  in  the  case,  that 
the  CTNCtion  of  the  new  baildmg  had  been  rendered 
necessary  by  the  raiting  and  alteration  of  the  levels 
of  the  swing  bridge  authoriaed  by  section  4  of  tJie  Act 
of  1894.  Upon  the  whole  we  are  of  tiie  poinion  that  the 
principle  ought  to  be  exteaded  to  this  case.  It  seems 
to  us  that  dealing  with  a  statutory  undertaking  as 
to  which  rights  and  obligations  are  imp  ised  by  statute 
npon  a  particular  body,  express  enactment  or  a  clear 
implication  is  necessary  in  order  to  transfer  the 
responsibility  to  a  body  actiog  under  a  gener«l  statute. 
We  tbiok  wlio  that  to  a  certam  extent  the  reference  to 
the  Metropolis  Management  Acts  in  the  latter  s«H>t<ou 
of  the  statute  to  whica  we  have  referred  coufircns  this 
view.  We  however  dedde  the  case  upm  the  broad 
principle  that  the  interference  of  control  involved  in 
section  76  of  the  Metropolis  Management  Act,  1855, 
is  inconsistent  with  the  powers  conferred  upon  the 
appellants  under  their  statutory  authority.  It  was 
•aid  that  this  view  was  contrary  to  a  decision  of  the 
court  in  the  Charing  Cross  Electric  Supply  Association 
T.  Woodthorpe.  but  when  that  case  is  examined  that 
will  not  be  found  to  be  so.  In  that  case  the  question 
am»e  as  to  noace  being  given  to  a  number  o(  public 
authoriti«>«,  and  it  was  alleged  that  bec-cuse  a  pro-^ 
visional  oi^er  confirmed  by  Act  of  Parliament  g^ve 
the  Board  of  Trade  and  the  Pottmaster  -  General 
certain  rights  of  control  over  the  character  of  certain 
strnutuies  that  excluded  the  necesnty  of  complying 
wi*h  the  provisions  of  tbe  London  Building  Act, 
1894.  The  court  decided  in  that  case  that  the 
protection  given  to  one  class  of  the  public  bv  the 
oontrol  of  those  two  authorities— namely,  the  Board 
of  Trade  and  the  Postmaster-Qeneral,  ought  not  to 


deprive  the  public  of  the  protection  given  to  them 
by  the  London  Building  Act.  That  decision  obviously 
in  no  way  ctmfltcts  with  the  judgment  which  we  are 
giving.  For  those  reasons  we  are  of  opinion  that  the 
appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  W.  R,  Millar  d:  Sons, 

Solicitor  for  the  respondents,  Frederick  Ryall, 


April  14. 


CCoutt  of  AppiaU 

Appeal.  \ 

(Collins,  M.R.,  and  Romer  and  ( 
Mathew,  L. JJ.)  ) 

Chblsea   Watebwobks    Co.    V.   Mbtbopolitan 
Wateb  Boabd.  (a.) 

Waterworks — Dividend — **  Prescribed  rate  " — Preference 
stocks**  Paid-up  capital  in  the  company  " — Dividend 
not  prescribed  in  special  Act — Waterworks  Clauses 
Act,  1847  (10  &  11  Vict,  c.  17).  m.  2.  Ib^Companies 
Clauses  Act,  1863  (26  <£;^7  Vict.  c.  118),  a.  13. 

By  section  76  of  the  Watti^orks  Clauses  Act,  1847, 
**  the  profits  of  the  undertaking  to  be  divided  among  the 
undertak'.rs  in  any  year  shall  not  exceed  the  prescribed 
rate,  or,  where  no  rate  is  prescribed,  they  shall  not  exceed 
the  rate  of  Un  pounds  in  the  hundred  by  the  year  on  the 
paid-up  capital  in  the  undertaking,  which  in  such  ease 
shall  be  deemed  the  prescribed  rate,  unless  a  larger 
dividend  be  at  any  time  neceisary  to  make  up  the 
deficiency  of  any  previous  dividend,**  By  section  2, 
**  prescribed  "  means  prescribed  in  the  special  Act.  By 
section  13  of  the  Companies  Clauses  Act,  1863,  wliere 
any  company  is  aiUhorized  by  a  special  Act  to  be  there- 
after passed  to  issue  any  preference  stock,  the  company 
may  issue  such  stock  at  a  rate  of  dividend  not  exceeding 
5  per  cent,  per  annum. 

A  waterworks  company  was  authorized  by  its  special 
Acts  of  1864  and  1875,  which  incorporated  the  Water' 
works  Clauses  aud  the  Companies  Clauses  Acts,  to  issue 
preference  stock.  No  rate  of  dividend  was  specified  in 
either  of  the  special  Acts.  The  company  issued  preference 
stock  bearing  interest  at  the  rate  of  4^  and  5  per  cent,  per 
annum  respectively. 

Held,  that  the  ** prescribed  rate**  for  the  preference 
stock,  within  the  meaning  of  section  75  of  the  Water* 
works  Clauses  Act,  1847,  was  4^  and  5  per  cent, 
respectively. 

Case  stated  by  the  Court  of  Arbitration  (Sir 
Bdward  Fry,  Sir  Hugh  Owen,  and  Sir  J.  Wolfe 
Bftrry)  appointed  under  the  Metropolis  Water  Act, 
1902,  to  assess  the  compensation  payable  upon  the 
purchase  of  the  Metropolitan  water  companies. 

During  the  hearing  of  the  arbitration  in  connection 
with  the  Chelsea  Waterworks  Co.  it  appeared  that  the 
total  capital  of  the  Chelsea  Co.  in  ^ares  and  stock 
created,  iisued,  and  paid  up  consists  of  the  following 
items— viz.,  £782,322  ordinary  stock;  £150,000  5  per 
cent,  preference  stock ;  £160,000  4^  per  cent,  prefer- 
ence stock ;  £643  4^  per  cent,  convertible  preference 
stock;  making  in  all  £1.092,965. 

The  arbitrators  held  that  on  the  true  construction 
of  the  Chelsea  Co.'s  Acts,  1852,  1864,  and  1875,  and 
the  Waterworks  Ciaunes  Act,  1847,  and  the  Com- 
panies CJauies  Aot,  1863,  the  rates  of  5  pf^r  cent,  aod 
4^  per  cent,  on  the  above-mentioned  5  per  cent, 
preference  stock  and  4^  per  cent,  preference  stock 
(other  than  the  above-named  4^  per  cent,  convertible 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 
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prefereooe  itook)  Tvere  the  prescribed  rates  on  those 
stools  respectively,  and  that  the  company  were 
entitled  to  divide  as  maximufn  diyidends  we  snms  of 
10  per  cent,  on  the  soms  of  £782,322  ordioary  stock 
and  £643  4^  per  cent  convertible  preference  stock,  of 
5  per  cent,  on  the  sum  of  £150,000  5  per  cent,  prefer- 
ence stodk,  and  of  4^  per  cent,  on  the  sum  of 
£160,000  4^  per  cent,  preference  stock,  and  no  more. 

The  conrt  awarded  to  the  Chelsea  Go.  as  follows : 
(a)  If  the  Court  of  Appeal  shall  hold  that  we  were 
right  in  our  decision  of  the  said  point  of  law,  then 
the  anm  of  £3,305,700.  {h)  If  the  Court  of  Appeal 
shall  hold  that,  according  to  the  construction  of  the 
said  «Acts,  the  company  are  eotitied  to  divide  as  a 
maximum  dividend  the  sum  of  10  per  cent,  on  the 
total  capital  of  £1,092  965,  then  the  sum  of 
£3,418,000.  (c)  If  the  Conrt  of  Appeal  shall  put  any 
oUier  coDstruotion  on  the  said  Acts  than  one  or  other 
of  the  constructions  hereinbefore  mentioned,  then  the 
award  is  to  be  returned  to  us  with  a  declaration  of 
the  true  ooDstruction  of  the  said  Acts  in  order  that 
we  may  make  another  award  in  compliance  with  the 
said  declaration. 

None  of  the  Chelsea  Waterworks  Co.'s  special  Acts 
prescribed  any  rate  of  dividend.  The  ab)ve-mentioned 
5  per  cent,  and  4|  per  ceift.  prefe-enc^  stocks  were 
issued  by  the  company  under  the  company's  special 
Acts  of  1864  and  1875,  as  hereinafter  mentioned. 

By  the  Waterworks  Claoses  Act,  1847,  p.  75,  **  the 
profits  of  the  undertaking  to  be  divided  among  the 
undertiJcers  in  any  year  shall  not  exceed  the 
prescribed  rate,  or,  where  no  rata  is  pri^soribed, 
they  shall  not  exceed  the  rate  of  ten  pounds  in  the 
hundred  by  the  year  on  the  paid-up  capital  in  the 
imdertaking,  which  in  such  case  shiJl  be  deemed 
the  presoribed  rate,  unless  a  larger  dividend  be  at 
any  time  necessary  to  make  up  the  deficiency  of  any 
previous  dividend  which  shall  have  fallen  short  of 
Uie  said  yearly  r^te."  By  section  2,  **  the  expression 
'  the  spedJ  Act '  used  in  this  Act  shall  be  construed  to 
mean  any  Act  which  shall  be  hereafter  passed 
authorizing  the  construction  of  waterworks,  and  with 
which  this  Act  shall  be  incorporated ;  and  the  word 
*  prescribed'  used  in  this  Act  in  reference  to  any 
matter  herein  stated  shall  be  construed  to  refer  to 
such  matter  as  the  same  shall  ba  prescribed  or 
provided  for  in  the  special  Act,  and  the  sentence  in 
which  such  word  occurs  shall  be  construed  as  if, 
instead  of  the  word  'presoribed'  the  expression 
'  prescribed  for  that  purpose  in  the  spedal  Act '  had 
been  used." 

By  the  Companies  Clauses  Act,  1863,  s.  13  (which 
was  in  Part  II.  of  the  Act),  "  where  any  such  com- 
pany"— that  is,  any  company  incorporated  either 
before  or  after  the  passing  of  thii  Act  for  the  purpose 
of  carrying  on  any  undertaking — **  is  authorized  by 
any  spedu  Act  hereafter  passed  and  incorporating 
this  part  of  this  Act  to  raise  any  additional  sum  or 
sums  by  the  issue  of  new  preference  shares,  or  by  the 
issue  of  new  preference  stock,  or  (ai  the  option  of  the 
company)  by  either  of  those  modes,  then  in  every 
such  case  the  company  .  .  .  may  •  •  •  from 
time  to  time  create  and  issue  .  •  •  such  new 
shares  or  new  stock,  either  ordinary  or  preference, 
and  either  of  one  class  and  with  like  privileges,  or  of 
several  dasses  and  with  different  privileges,  and  of 
the  same  or  different  amounts,  and  resp*^ctivelv  with 
any  fixed,  fiuctuating,  contingent,  preferential,  per- 
petual, terminable,  deferred,  or  other  nividend  or 
mterest,  not  exceeding  the  rate  pr^scril>ed  in  the 
special  Act,  and  if  no  rate  is  prescribed,  then  not 
exceeding  the  rate  of  five  pounds  per  centum  per 
annum,  and  Subject  (as  to  any  such  new  shares)  to 
the  payment  of  calls  of  such  amounts  and  at  such 
times  as  the  company  frpm  time  to  time  thinks  fit." 


The  Chelsea  Waterworks  Act,  1852  (15  ft  16  Yiot 
0.  clvi.),  by  section  13,  incorporated  the  Waterworks 
Clauses  Act,  1847,  and  by  sectiona  16-21  dividei  the 
capital  of  the  company  into  ordinary  shares,  giving 
power  to  the  company  to  issue  new  shares.  Bv  the 
Chelsea  Waterworks  Act,  1864  (27  ft  28  Vict  o. 
xxxix.),  s.  7,  Parts  IL  and  III.  of  the  Companies  Clauses 
Act,  1863,  were  incorporated  in  the  Act.  Section  8 
empowered  the  company  to  raise,  by  way  of  additional 
capital,  any  sum  not  exceeding  £285  000  by  the  issue 
of  new  ordhiary  shares,  or  by  the  issue  of  new  pr««fer- 
eoce  stock,  or  (at  the  option  of  the  coaip%ny)  by  all  or 
any  of  those  modes.  Under  this  Act  the  company 
issued  the  £150,000  5  per  cent,  preference  stock.  By 
the  Chelsea  Waterworks  Act,  1875  (38  ft  39  Yict.  c 
cviii ),  s.  2,  certain  parts,  including  Part  II.,  of  the 
Companies  Glauses  Act,  1863,  and,  vrith  respect  {inter 
alia)  to  the  amount  of  profit  to  be  received  by  the 
undertakers,  the  Waterworks  Clauses  Acts,  1847  and 
1863,  were  incorporated  with  and  formed  part  of  the 
Act.  By  section  7  the  company  were  empowered 
from  time  to  time  to  raise,  by  the  creation  and  issue 
of  new  shares  or  new  stock,  whether  preferential  or 
ordinary,  or  both,  any  farther  sums  not  exceeding  in 
the  whole  £160  000.  Under  this  Act  the  company 
issued  the  £160  000  4(  per  cent,  preference  stock. 

Sir  Edward  Fry,  in  delivering  the  judgment  of  the 
Court  of  Arbitration,  said  that  two  important  ques- 
tions arose  for  their  determination.  Tue  first  was, 
what  was  the  meaning  of  '*  the  paid  up  capital  in  the 
undertaking "  in  section  75  of  the  Waterworks 
Clauses  Act,  1847  F  He  had  no  doubt  that  it  meant 
the  whole  sum  of  £1,092,965 ;  it  was  not  the  ordinary 
share  capital  of  the  undertaking,  it  was  the  paid-up 
capital  of  the  undertaking,  and  it  dealt  with 
that.  If  nothing  else  had  occurred  the  rights  of  the 
shareholders  would  be  these— in  no  case  oould  the 
profits  to  be  divided  ever  so  beyond  10  per  cent  on 
that  £1,092,965,  the  totu  ordinary  and  preference 
capital  of  the  company.  When  they  came  to  be 
divided  the  preference  shareholders  would  be  entitled 
to  their  preferential  dividends,  and  the  whole  residue 
of  net  profits,  after  payment  of  thoie  dividends,  would 
be  divuible  among  the  ordinary  shareholders,  and 
their  right  to  dividend  would  be  their  aliquot  portion 
of  that  surplus  revenue  after  paying  the  preferential 
diridend,  and  any  deficienoy  m  the  dividend  would 
be  the  difference  between  what  they  actually  received 
and  what  they  would  have  been  entif  led  to  receive  by 
a  division  of  that  entire  surplus  profit.  The  second 
question  was  whether  a  rate  bad  been  "prescribed  " 
as  to  the  whole  or  any  part  of  the  capital  of  the  com- 
pany. Section  2  of  the  Waterworks  <llauses  Ac%  1847, 
showed  that  by  the  words  "prescribed  rate"  was 
meant  a  rate  prescribed  by  statute.  Had  any  rate 
been  prescribed  by  statute  ?  lu  the  two  special  Acts 
of  1864  and  1875,  under  which  the  preference  stookM 
were  issued,  there  was  incorporated  that  part  of  the 
Companies  Clauses  Act,  1863,  which  included  section 
13.  In  neitlier  of  those  ti70  special  Acts  was  any 
special  rate  prescribed.  Section  13  provided  for  a  rate 
'*  if  no  rate  is  prescribed  then  not  exoeediuff  the  rate  of 
five  pounds  per  Cf*ntum  per  annum ."  In  Uieir  opinion 
that  was  a  prescription  of  a  rate.  It  was  a  prescrip- 
tion by  statute ;  it  was  a  limitation  by  statute  of  the 
right  to  receive  more  than  five  per  cent,  or  such  less 
sum  as  the  company  might  determine.  With  regard 
to  the  5  per  cent,  preference  stock,  therefore,  they 
held  that  toat  clause  appli-d,  and  tbat  no  more  than 
5  per  cent,  could  be  deemed  to  be  the  presohl>ed 
amount.  With  regard  to  the  4^  per  cent-  prefer^oice 
stock,  the  question  was  not  quite  so  cl««ar.  but  In  th*ir 
judgment  tbe  same  contusion  must  k>e  arrived  at,  and 
for  tliis  reason,  that  what  was  prescribed  was  a  rate 
not  exceeding  £5  per  cent  per  ammm.    Tiiat  seemed 
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to  delegate  to  the  oompany  the  right  of  preeoribing 
lomethioi^  lets  thun  6  per  oent.  Therefore  they 
thought  Uiat  the  4^  per  oent.  must  be  takea  m  that 
amount:,  and  that  toereforetnere  was  a  right  to  receive 
only  10  per  oent.  on  the  ordinary  capital  and  6  per 
cent,  and  4^  per  oent.  respectively  on  the  two  classes 
of  pref erentiid  capital. 

8ir  Edward  Clarke,  K.O.^  Ealdane,  K.O.,  E. 
Boyle,  K.Ct  and  Bttydell  Houghton,  for  theChf'lsea 
"Water  works  Co.^The  words  "  the  paid-np  capital  in 
the  nndertakiug,"  in  section  75  of  the  Waterworks 
Clanses  Act,  1847,  mean  the  whole  of  the  paid-up 
capital,  both  prrfer»*nce  and  ordinary.  It  is  a 
domesvio  arrang<>ment  among  the  yarioui  shareholders 
that  tome  should  agree  to  take  a  fixed  rate  of 
dividend  at  4^  or  5  per  cent.,  which  is  not  touched 
by  section  75.  Section  75  was  passed  for  the  pro- 
tection of  the  public  so  as  to  prevent  the  payment  of 
dividends  at  a  greater  rate  than  10  per  cent,  per 
annum  on  the  whole  paid-up  capital  of  the  company. 
The  court  of  arbitration  took  tms  view  of  section  75, 
but  held  that  the  effect  of  section  13  of  the  Companies 
Act,  1863,  is  to  "  prescribe*'  a  rate  of  dividend  on 
pnBlerenoe  shares  and  stock  not  exceeding  5  per  cent. 
per  annum— that  is  not  a  correct  construction  of  the 
Act  It  is  not  a  pre8<riptioQ  of  a  rate  within  the 
meaning  of  s^tions  2  and  75  of  the  Act  of  1847.  Toe 
Legislature  could  not  h^ve  intended  by  a  general 
Act,  applioaUe  to  all  kinds  of  companies,  to  cut  down 
the  speaifil  rights  confrtrred  upon  sha^ebolders  in 
waterworks  oompani<Hi  by  section  75  of  the  Water- 
works Clauses  Act,  1847.  Further,  even  if  section  13 
of  the  Companies  Act,  1863,  prescribed  a  rate  of 
dividend  in  the  case  of  the  5  per  cent,  preference 
•took,  tbere  was  no  **  prescribed  rate''  in  the  case  of 
the  4^  per  oent.  preference  stock. 

J.  F.  MouUon,  K.C.f  J.  D.  Fitzgerald,  K,Q.^  and 
A,  B.  Shaw,  for  the  Metropolitan  Water  Board,  were 
not  called  upon. 

Collins,  M.B. — This  is  an  appeal  from  the  Court 
of  ArtAtration  appointed  under  the  Metropolis  Water 
Act,  1902,  and  the  question  is  whether,  upon  the  true 
ooDstraction  of  section  75  of  the  Waterworks  Clauses 
Act,  1847,  the  company  are  entitled  to  distribute 
among  the  ordinary  shaxe^iolders  in  the  shape  of 
dividends  a  sum  which  would  result  in  those  share- 
holders receiving  dividends  exceeding  10  per  cent. 
fer  annum  upon  the  ordinary  stock  of  the  company. 
Qis  lordship  read  section  75  of  the  Act  of  1847  and 
the  definitions  of  "  the  special  Act "  and  '*  prescribed  " 
in  section  2,  and  continued :]  Part  of  the  capital  of 
the  company  consist  of  preference  stock,  some  carry- 
ing interest  at  the  rate  of  5  per  oent.  and  some  at 
the  rate  of  4|  pf>r  cent.  It  is  contended  thut  the 
only  rate  "  prescribed  "  is  the  rate  of  10  per  oent. 
prescribed  by  section  75  of  the  Act  of  1847,  inasmuch 
as  the  special  Acts  do  not  prescribe  any  rate,  and 
that  if  the  full  amount  of  dividend  at  the  rate  of  10 
per  cent,  upon  the  whole  of  the  capital  of  the 
company  is  still  uoexhausted,  theo,  even  though  a 
portion  of  the  capital  ma?  consist  of  5  per  cent,  or  4^ 
per  cent*  preference  stock,  the  sum  available  for 
distribation  und«'r  tbe  section  must  be  apptind  to 
make  up  tbe  dividends  to  10  p*9r  cent,  upon  the 
whole  cupitaU  thoash  as  between  the  ordinary  and 
prefnrenie  shareholders  the  latter  could  only  claim 
6  per  ce*it.  or  4^  per  cent,  res^^ively  on  their 
•hares,  and  to  tbac  extent  the  oriinary  shareholders 
would  benefit  by  it.    That  depends  upon  whether  the 

¥  reference  stock  has  a  *'  prescribed  rate  "  of  divid«»nd. 
t  seeoM  to  me  that  Sir  E  iward  Fry  has  arrived  at  a 
oorreot  oondnsion,  that  there  is  a  prescribed  rate  of 
dividend  in  respect  of  the  different  classes  of 
oi^tal  in  the  oompaoy.     Thera  is  •  rate  of   tO 


per  cent,  prescribed  by  section  75  of  the  Act  of 
1847  in  respect  of  the  ordinary  stock,  and 
with  respect  to  the  preference  stock  there  are  statu- 
tory provisions  as  to  the  creation  and  issue  of  prefer- 
ence shares  and  stock,  by  reason  of  which  5  per  cent, 
and  4^  per  cent,  axe  respectively  the  prescribed  rates 
of  dividend  on  thos^  classes  of  stock.  The  special 
Acts  of  1864  and  1875  und«r  which  the  preference 
stocks  were  issued,  incorporate  that  part  of  the 
Companies  Clauses  Act,  1863,  which  contains  section  13, 
and  upon  looking  at  that  section  I  find  a  limit  of 
dividend  for  preference  shares  and  preference  stock 
prescribed,  such  dividend  not  to  exceed  the  rate  of 
£5  per  oentum  per  aimum.  That  part  of  the  Act  is 
to  be  read  into  and  to  form  part  of  the  special  Acts, 
and  the  rate  there  mentioned  is  the  prescribed  statu- 
tory rate.  There  is,  therefore,  a  rate  '*  prescribed  for 
that  purpose  in  the  special  Act "  as  to  the  5  per  cent, 
preference  stock,  and  that  is  the  prescribed  rate." 

With  regsjrd  to  the  4}  per  cent,  preference  stock, 
in  my  opinion  Sir  Edward  Fry  and  his  colleagues  are 
right  upon  that  also.  The  Legislature  has  given  the 
company  power  to  issue  preference  stock  at  any  rate 
of  (tividend  not  exceeding  the  rate  of  5  per  cent,  per 
annum.  When  that  statutory  power  is  exercised  the 
ratebecames  a  *' prescribed  rate,"  and  thee jmpauy 
are  not  entitled  to  distribute  more  than  that  rate  of 
dividend.  There  is,  therefore,  a  prescribed  rate  by 
statute    for    both    the    preference    stocks   and    a 

Eresctibed  rate  of  10  per  oent.  for  the  ordinary  stock 
y  section  75  of  the  Act  of  1847.    The  appeal  conse- 
quently failed. 

BoMEB,  L.J.— I  agree  with  the  reasons  given  by 
Sir  Bdward  Fry,  and  with  the  judgment  of  the 
Master  of  tiie  Bolls,  and  I  have  nothing  to  add. 

Mathew,  L.  J.^I  am  of  the  same  opinion. 

Appeal  ditmiesed. 

Solicitors  for  the  Chelsea  Waterworks  Co.|  Hollamip 
Sons,  Coward,  &  Hawheley. 

Solicitors  for  the  Metropolitan  Water  Board,  Link* 
later,  Addieon,  Brown,  A  Jonea, 


Appeal.  1 

(Collins,  M.B.,  and  Bomer  and  >  April  18. 

Mathew,  L.JJ.)  ) 

Andbbw  i;.  Failswobth  Industrial  Sooutt 
(LnoTBD).  (a.) 

Matter  and  Bervant^Emphyers*  Uahility — Accident — 
C<ympen8ation  —  Accident  arising  out  of  and  in  tJie 
course  of  the  employment^Death  from  lightning — 
Workmm*a  Compensation  Act,  1897  (60  <fe  61  Vict.  c. 
37),  s.  1,  eub'Sedion  1. 

A  bricklayer  was  kiUed  by  lightning  while  working  at 
a  height  of  23  feet  above  the  Uvd  of  the  ground  on  a 
scaffolding  which,  was  being  used  for  the  purpose  of  con^ 
structing  a  building  more  tJian  30  feet  in  height.  In 
proceedings  taken  by  his  widow  under  the  Workmen*s 
Compensation  Act,  1897,  expert  evidence  was  given  to  the 
effect  that  the  deceased  man*s  risk  of  being  struck  by 
lightning  was  appreciably  increased  by  reason  of  the 
exposed  position  in  which  he  uhzs  working  at  the  time* 

Held,  that  the  county  court  judge  was  Justified  in 
coming  to  the  conclusion  that  the  deceased  was  killed  by 
an  accident  arising  out  of,  as  well  as  in  the  course  of,  his 
employment, 

(a.)  Beported  by  F.  G.  Bt^OKBB,  Esq.,  Barrister- 
at-lAw. 
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^]        ToL  UI. 

COITBT  OF  AFFKAI*. 

AlTDEBW  V,  VaILBWORTU.  IlTDUSTfilAL  SOCIETY  (LiMIFED)* 

GOUET  OF  i.FF£Al.* 

Appeftl  from  «a  award  of  Judge  Bradbury i  sitting 
In  til  e  Oldham  CountY  Courts  iu  ao  Arbliratioti  under 
the  ^^orkmen'a  Compensalbn  Aot,  1897. 

Tbe  appl'cant  for  compeuBntion  wm  the  widov  of 
a  deceaeed  woikmao,  who  met  with  Hi  death  by 
being  struck  by  Lightning  while  working  in  the 
employmeut  of  the  Fuilsworth  Industrial  Society 
(Limited). 

At  the  hearing  of  the  arbitration  it  wa^  proTed  or 
admitted  that  the  decoiBed  man  was  a  bricklayer, 
and  that  he  waa  worhiug  in  the  erection  of  a  build  Lug 
exceeding  3(}fc,  in  beightf  which  wai  being  oon* 
atructc  d  by  the  emplojerB  by  means  of  a  scaR'aldiogi 
and  that  at  the  moment  whea  he  was  struck  by 
lightning  be  wai  working  with  another  man  on  the 
BCfl  fluid  in  g  about  2^1  ft*  above  thfi  level  of  the  ground. 

The  employers  coo  tended  tbat  the  accidt'nt  did  noi^ 
ariae  out  of  tbo  d<> ceased  man^s  employment^  but  waB 
an  act  of  God,  They  relied  ou  ArmiUufe  v.  Lfinra»hire 
and  Vorkahire  RuHwm/  Co,,  [1902]  2  K.  B*  ITS,  oO 
W.  E*  Dig.  U2,  aa  sh  jwinf^  that  there  muftt  be  some 
aonnection  between  the  accident  and  tbe  em  ploy  meet, 

The  county  OJurt  judge  adjourned  the  caae  in 
order  that  expert  evidence  might  bi^  callel  at  to 
whether  there  had  been  an  abnonnetl  d*^gree  of  danger 
from  lightnicg  to  the  deoeaied  hy  leiaon  of  the  place 
in  which  he  waa  working  at  the  time. 

At  the  adjourned  bearicg  the  following  expert 
evidence  was  gi^en  by  Dr.  Ga^rdrd^  an  engifieer  and 
electrioian :  **  I  hav©  been  told  t  f  the  plioe  a*>d 
ci  re  urn  stances  in  which  the  deceased  man  was  work- 
ing* He  waa  on  a  utaffold  2*jft,  I  mm  the  ground,  I 
flon aider  that  a  vtjry  exposed  poaition.  I?  it  is  wet 
the  danger  is  increased.  Tbe  main  fact  is  the  eleva- 
tion  above  the  eaith.  Another  feature  is  that  he 
would  constitute  m  well-defined  point  at  which  a 
discharge  would  be  more  likely  to  ocour.  Buildings 
and  other  ereclijcB  afford  protedtton  over  a  flpace 
which  diminishes  aa  you  ascend  verti^ly*  I!  you 
draw  a  line  at  an  angle  of  45  degrees  from  tbe  bigheit 
point  of  an  tree  tion  to  the  earth,  persona  within  tbe 
ooue  are  protected,  and  it  is,  therefore,  clear  that,  as 
yon  Alcend,  the  2: one  of  safety  diminishes,  I  consid^T 
that  a  man  working  on  an  elevated  se^old  runs  an 
appreciably  greater  risk  fiom  that  fact," 

The  county  court  judge  made  an  award  in  favour 
of  the  applicant,  lu  the  course  of  his  judgment  he 
said  as  follows:  ''The  question  is,  did  the  accident 
arise  out  of  the  employment  P  It  no  doubt  arose  in 
the  course  of  the  employmeutH  but  that  is  not 
anfficient ;  it  must  also  arise  out  of  the  employment* 
.  .  *  Mr,  Elliott  says  the  accident  must  arise  out 
of  the  work  which  the  man  was  doing,  and  he  lays 
that,  if  there  is  no  connect!  m  between  the  work  and 
the  accident,  then  it  does  not  arise  out  of  tbe  employ- 
ment I  am  bound  to  say  that  I  cannot  agree  with 
that.  Though  it  may  not  be  connected  with  or  have 
any  relation  to  the  work  the  man  was  doing,  yet  if  in 
point  of  fact  the  position  in  which  the  man  was  doing 
the  work,  and  the  place  he  must  neoeesarily  occupy 
whilst  doiog  the  work,  are  a  position  and  place  of 
danger  which  caused  the  accident,  it  may  be  fairly 
■aid  that  it  arose  out  of  the  employment,  not  because 
of  the  work,  but  because  of  the  position*  ,  *  .  lu 
this  case,  therefore,  if  I  come  to  the  conciuiion  that, 
as  a  matter  of  fact,  the  position  in  which  the  man  was 
working  was  danaerouB,  and  that  in  coniequenoe  of 
the  dangerooB  position  the  accident  occurred,  I  could 
fairly  huld  tUat  the  at: ci lent  arose  out  of  tbe  employ- 
ment. Now,  was  it  a  dangerous  poiition  P  Wat  the 
man  exposed  to  something  more  than  the  normal  risk 
which  everybody,  so  to  ape 4k,  inours  at  any  tim«  and 
in  any  pUce  durin|f  a  thunderstorm  P  We  know  that 
ligbtning  is  erratic,  and  possibly  no  position  and 
cironmatauoei  can   afford   absolute  safety*     But  if 


there  is  under  partioular  cirotimstanoes  in  a  partioular 
vocation  something  appreciably  and  8ubi>tanti4jly 
beyond  the  ordinary  normal  risk  whioh  ordinary 
people  run,  and  whioh  is  a  necessary  concomitant  of 
the  occupation  the  man  ia  engaged  in,  th<»n  X  am 
entitled  to  lay  that  the  extra  danger  to  which  the 
man  is  exposed  is  something  arising  out  of  his 
employment ;  and  if  in  consequence  of  that  extrt 
danger  a  fatality  occurs,  I  am  entitled  to  say  that  the 
section  applies  and  the  applicant  ia  entitled  to  recover, 
I  have  had  some  evidence  on  tbe  puint,  and  the 
evidence,  especially  that  of  Dr.  Garrard ^  ^eem^  to  me 
to  entitle  me  properly  to  c^me  to  the  oonclufion  that 
in  this  case,  under  the  circumstances,  there  was  a 
auhstantial,  abnormaUy  increased  risk,  owing  to  the 
position  or  place  in  which  the  man  had  to  woiv  ;  and, 
in  accordance  with  the  prinoiplea  before  Btat€d,  which 
I  think  should  govern  the  case,  I  find  that  the 
accident  did  arise  out  of  the  employment,  and  I  give 
judgment  for  the  widow  for  £300,  and  costs*'* 
TUe  employers  appealed^ 

Arthur  PoweH,  K  a,  and  Adshiad  EUwti,  for 
the  employers. — Th?  accident  in  this  case  was  not 
an  accident  arising  out  of  the  employment  any  more 
than  in  the  case  of  Armifag«^^  Liincaahiri; and  Yorkshire 
Railway  ijo.^  where  a  workman  en^ag*id  ^%  hit  work 
was  accidentally  injured  through  the  tor  tion  t  act  of  a 
feiloiv^ workman  which  had  no  r^^lation  whatever  to 
tbeir  employment.  In  the  Scotch  case  of  Ftdcontr  r. 
London  and  Glasgow  Enginttring  Cu*,  3  Fraa*  5^M,  38 
Sc.  L.  H.  381,  Lord  Trayner  referred  to  this  very  mm 
of  a  man  being  struck  by  Ughtniug.  He  said  :  *'  A 
servant  engaged  in  a  foundry- yard  if  struck  by 
lightning  in  the  conrse  of  his  employment  and 
seriously  maimed  would  hare  no  claim  to  compensa- 
tion under  the  Act,  nor  would  bis  repreien^tirsi 
have  a  claim  if  he  was  killed.*^ 

C.  A.  Eaa&tll,  K.C,^  and  i7,  Hdman  Gregory^  for  the 
applicant* 

Collins,  M.S* — In  my  opinion  this  is  a  perleotly 
ol ear  caae.  T be  prima  fa a'e  di ffioul ty  has  been  pointed 
out  and  dealt  with  in  the  remarkably  lucid  judgment 
of  the  county  court  judge.  He  refers  to  the  oruoiat 
point,  and  deals  witli  what  I  may  call  the  fallacies  of 
the  employers'  arguments  [His  lordship  read  the 
judgment.]  I  cannot  frame  a  more  accurate  direc- 
tion than  tnat  given  by  the  county  oonrt  judge,  and 
1  thiuk  the  evidence  juatifies  the  oonclusion  at  which 
be  arrived.  AUhongh  tbe  event  of  being  struck  by 
light biiig  has  been  referred  to  by  judges  ^i  m 
typical  instance  of  an  accident  not  arbing  out  of  m 
mau'i  employment,  aud  as  being,  on  the  cootrary, 
ITtimd  facie t  an  instance  of  somethmg  arising 
altogether  outside  a  man*s  enployment,  I  think  that 
that  primd  fade  view  may  be  rebutted*  Tb*j  diet  am 
on  which  the  employers  have  sought  to  rely  must,  it 
seems  to  me,  be  taken  as  refer ling  to  a  case  in  whidi 
th^  f«otora  on  which  the  coimty  court  judge  in  ttiia 
case  has  based  his  jarlgmeut  were  eiiminated.  I  am 
of  opinion  that  ther^  waa  evid**nce  in  this  case  which 
justified  the  county  court  jadge  in  coming  to  the 
conclusion  that  the  deceased  was  killed  by  an  accident 
arising  out  of,  as  weU  aa  in  the  course  of»  his  employ- 
ment. 

BoaiEB  and  Mathsw,  L.J  J*,  oonourradi 

Appeal  di^misatd^ 

SolioitoTB  for  the  applicaatj  Field,  Moicoe,  A  Oo.,§03t 
0*  P*  Eripp,  Oldham. 

Solidtora  for  the  employera,  TF.  Murd  ^  JSom^  lor 
Chapman  <fe  Bimkif  Manchester, 


I 


Miit 


[lUTai.MOI.1 


THE  WEEKLY  REPOBTEB. 


458 


GOXTBT  OF  ApPXAL. 


BusHXLL  V.  Haiocovd. 


OOTTBT  OF  ApPXAL. 


From  K.  B.  Div.  \ 

(OolUzis,  M.B.,  and  Bomer  and  }  March  29. 

Mathew,  L.JJ.)  j 

BusHXLL  v.  Haiocond.  (a.) 
Licensing  law^Control  of  jutHcts  over  licensed  premisei 
— Power  to  order  alterations  on  renewing  licence — 
•*  Part  of  the  premises  where  intoxicating  liquor  is  sold 
or  consumed  "—Premises  ufith  front  and  back  entrances 
— Jurisdiction  to  order  back  entrance  to  be  closed-- 
Licensing  Act,  1902  (2  Ed.  7,  c.  28),  s.  11,  sub- 
section 4. 

Und^  section  11,  sub-section  4,  of  the  Licensing  Act, 
1902,  where  an  application  is  made  for  the  renewal  of  a 
licence  in  respect  of  premises  which  have  both  a  front  and 
a  back  entrance,  the  justices  Jiave  pouter,  on  renewing  the 
licence,  to  order  the  back  entrance  to  be  dosed,  although 
there  is  no  evidence  that  intoxicating  liquor  has  ever  been 
sold  or  consumed  aJt  the  back  entrance  or  in  the  pauage 
immediately  inside  the  back  entrance. 

Judgment  of  Lord  Alverstone,  L.O.J.,  and  Wills  and 
Chaonell,  JJ.  (61  W.  B.  696),  affirmed. 

Appeal  from  the  jodfl^ent  of  a  Divisional  Ooort 
(Lord  Alverstone,  L.O.J.,  and  Wills  and  Ohaonell, 
JJ.)^  on  a  case  stated  by  the  East  Kent  Quarter 
Sessions  on  the  hearing  of  an  appeal  from  an  order 
made  by  the  respondents,  the  jostioes  of  Bamsgate, 
under  section  11,  sab-seotion  4,  of  the  Lioensing  Act, 
1902  (61  W.  B.  696). 

The  i^pellant,  0.  H.  Bnshell,  was  the  tenant  of  a 
fnlly-lioensed  pnblio-hoase  known  as  the  "  Ooaoh  and 
Horses,"  Bamsffate,  nnder  a  lioenoe  whioh,  nnless 
renewed,  wooid  hare  expired  on  the  6th  of  April, 
1903. 

At  the  general  annual  licensing  meeting  for  Bams- 
gate held  in  Febmary,  1903,  the  appellant  applied  for 
a  renewal  of  his  lioenoe.  The  jostioes  required  the 
prodtiotion  of  a  plan  of  the  premises,  and  at  the 
adjonmtd  meeting  in  March  they  renewed  the  lioi»noe 
and  at  the  same  time  ordered  that  tiie  appellant 
should  close  the  back  entrance  to  the  premises  with  a 
substantial  gate,  to  be  kept  locked,  except  for  the 
purpose  of  mivering  beer,  coals,  or  oUier  goods,  or 
for  private  use  by  tbe  tenant  or  his  household.  Thb 
back  entranoe  gave  access  to  the  premises  from  a 
public  passage  leading  out  of  a  back  street.  Immedi- 
ately Inside  the  entrance  was  a  passage  leading  to  the 
bar. 

The  appellant,  being  dissatisfied  with  this  order, 
appealed  to  quarter  sessions. 

Section  11,  sab-section  4,  of  the  Licensing  Act, 
1902.  under  which  the  licensing  justices  purported  to 
act,  is  as  follows : 

"  On  aoy  application  for  the  renewal  of  a  licence 
for  the  sale  by  retail  of  intoxicating  liquors  to  be 
consumed  on  the  premises,  the  lioeosing  jastioes  may 
require  a  plan  of  the  premises  to  be  produced  before 
them,  and  to  be  deposited  with  tiieir  derk,  and,  on 
renewing  any  such  licence,  they  may  by  order  direct 
that,  witdin  atime  fixed  by  the  order,  such  alterations 
as  they  think  reasonably  necessary  to  secure  the 
proper  conduct  of  the  business  shall  be  made  in  that 
part  of  the  premises  where  intoxicating  liquor  is  sold 
or  consumed,  but  any  such  order  shall  be  subject  to 
an  appeal  to  a  court  of  quarter  seisioiis,  as  proyided 
by  the  Alehouse  Act,  1828,  and,  if  any  sudi  order 
for  structural  alteration  is  made  and  complied  with, 
no  further  requititioQ  for  the  structural  alteration  of 
the  premises  sball  be  made  within  the  next  five  years. 
If  tne  licensed  person  makes  default  in  complying 
with  aoy  such  order,  he  shall,  on  summary  conyiction, 

(a.)  Beported  by  F.  Q.  BttoKSB,  Bsq.,  Barrister- 
at-Law» 


be  liable  to  a  fine  not  exceeding  twenty  shillings 
for  every  day  during  which  the  default  continues." 

On  the  hearing  of  the  appeal  before  the  quarter 
sessions  it  was  proved  that  intoxicating  liquor  was 
sold  and  consumed  in  the  bar,  bar  parlour,  and  dub 
room,  but  that  no  intoxicatiDg  liquor  was  sold  at  or 
near  the  back  entrance  or  in  the  passage  leading 
thereto.  No  evidence  was  given  that  any  intoxicating 
liquor  was  ooosumed  at  the  bade  entranoe  or  in  the 
passage  leading  thereto,  but  it  was  admitted  that 
there  was  nothing  to  prevent  such  consumption,  and 
that  the  back  entraooe  and  passage  were  in  fact  used 
by  customers  for  entering  and  leaving  the  premises. 
It  was  proved  that  it  entailed  extra  work  on  &e  police 
to  exerdse  the  supervision  necessary  to  secure  the 
proper  conduct  of  the  business  so  long  as  tiie  back 
entranoe  remained  undosed. 

It  was  contended  by  tbe  appdiant  that  the 
respondents  had  no  jurisdiction  to  make  the  order, 
on  the  ground  that  it  was  not  an  order  for  an  altera- 
tion in  that  part  of  the  premises  where  intoxicating 
liquor  was  sold  or  consumed. 

The  quarter  sessions  held  that  the  justices  had  juris- 
diction to  make  the  order  under  the  Act,  and  dismissed 
tbe  appeal. 

On  tbe  hearing  of  the  special  case,  the  Divisional 
Oourt  affirmed  the  decision  of  the  quarter  sessions. 

The  appellant  appealed  to  the  Oourt  of  Appeal. 

/.  Eldon  Bankes,  K.C.,  and  G.  F.  HoMer,  iot  the 
appeUant.^The  power  to  order  alterations  under 
sub -section  4  of  section  11  of  tbe  Licensing  Act, 
1902,  is  expressly  limited  to  alterations  ''  in  that  part 
of  the  premises  where  intoxicating  liquor  is  sold  or 
consumed.'*  A  distinction  is  to  be  observed  between 
this  sub-section  and  sub-section  2.  That  sub-section 
forbids  the  making  of  alterations  in  licensed  premises 
without  the  consent  of  tibe  licensing  justices.  There  the 
phraseology  is  much  wider  :  "  Any  dteration  in  any 
ucensed  premises  for  the  sale  by  retail  of  intoxicat- 
ing liquors  to  be  consumed  tiiereon,  which  gives 
increased  facilities  for  drinking,  or  which  a£fects  the 
communication  between  the  part  of  the  premises 
where  intoxicating  liquor  is  sold  and  any  other  part 
of  the  premises  or  any  street  or  other  public  way, 
shall  not  be  made  without  the  consent  of  the  licensing 
justices." 

Dickens,  K.C.,  and  /.  W.  W.  Weigall,  for  the 
respondents,  were  not  called  upon  to  argue. 

Collins,  M.B.— Thisis  an  appeal  from  a  judgment 
of  the  Divisional  Court,  affirming  a  decision  of  quarter 
sessions  on  an  appeal  from  licensing  justices.  The 
question  is  whether  the  licensing  justices  had  jurif- 
diotion,  under  section  11,  sub-section  4,  ox  the 
Licensing  Ac^,  1902,  to  order  a  certain  alteration  to 
be  made  in  liceni  ed  premises  in  respect  of  which  an 
application  had  been  made  for  a  renewal.  The 
justices,  as  tiiey  had  the  power  to  do,  under  that 
sub-section,  required  a  plan  of  the  premises  to  be 
produced  and  deposited  with  their  clerk.  This  was 
done,  and  tiie  plan  showed  that  the  premises  had  a 
means  of  access  from  a  back  street  through  an  open 
passage,  as  well  as  the  proper  front  entranoe  in  the 
main  street.  The  justices,  thereupon,  on  renewing 
the  licence,  made  an  order  which,  while  remedying 
the  evd  arising  from  the  house  haviug  two  entrances, 
involved  the  least  alteration  in  the  premises  and  the 
smdlest  inconvenienoe  to  the  occupier.  Instead  of 
making  any  more  drastic  order,  they  required  the 
appedlant  not  to  allow  the  back  entrance  to  be  used 
except  for  the  purpose  of  delivering  goods  or  by  the 
members  of  his  family.  It  is  said  that  this  order  was 
outside  their  jurisdiction. 

By  sub-section  4  of  section  11  of  the  Lioensin^  Act, 
1902»  *'  On  any  application  for  the  renewal  of  a  lioenoe 
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for  the  sale  by  retail  of  intoxicatiDg  liqnort  to  be  con- 
sumed on  the  premises,  the  licensing  justices  may 
require  a  plan  of  the  premises  to  be  proiduced  before 
them  and  to  be  deposited  with  their  derk,  and,  on 
rcnewirg  such  licence,  they  may  by  order  direct  that, 
within  a  time  fixed  by  the  order,  such  alterations  as 
they  think  reasonably  neoessary  to  secure  the  proper 
conduct  of  the  business  shall  be  made  in  that  part  of 
the  premises  where  intoxicating  liquor  is  sold  or  con- 
sumed.'' The  justices,  as  I  haye  said,  on  renewiog 
the  licence,  made  the  order  which  I  haye  mentioned, 
thinking  that  the  alteration  which  they  directed  was 
one  reasonably  necessary  to  secure  the  proper  conduct 
of  the  busiuess.  The  quarter  sessions  thought  that 
the  order  made  by  the  licensing  justices  was  reason- 
able, if  it  was  witibin  their  power,  and  they  held  that 
it  was  within  their  power,  and  they  dismissed  the 
appeal  brought  to  them  subject  to  this  case.  The 
Diyisional  Court  affirmed  the  dedsion  of  the  quarter 
sessioTifli 

In  order  to  understand  sub-section  4  of  section  11 
of  Uie  Licensing  Act,  1902,  it  is  neoessary  to  look  at 
the  whole  section.  The  side  note  of  tiie  section, 
which  I  think  it  is  permissible  to  refer  to,  though  it 
does  not  form  part  of  the  statute  itself,  is  as  foUows : 
"  Oontrol  of  justioes  oyer  structure  of  licensed 
premises."  Sub-section  1  says  that  a  person  intending 
to  apply  for  a  new  licence  shall  deposit  with  the  clerk 
to  we  Uoensing  justices  a  plan  of  the  premises  in 
respect  of  which  the  application  is  to  be  made.  Th<»n 
sub-section  2  is  as  foUows :  "  Any  alteration  in  any 
licensed  premises  for  the  sale  by  retail  of  intozicatinff 
liquors  to  be  consumed  thereon,  which  gives  iocreesed 
^ilities  for  drinking,  or  conceals  from  obseryatiou 
any  part  of  the  premises  used  for  drinking,  or  which 
affects  the  communication  between  the  part  of  the 
premises  where  intoxicating  liquor  is  sold  and  any 
other  part  of  the  premises  or  any  street  or  other 
public  way,  shall  not  be  made  without  the  consent  of 
the  Uoensing  justices  .  •  .  and,  if  any  such 
alteration  is  made  •  .  .  without  such  consent  as 
aforesaid,  a  court  of  summsry  jurisdiction,  on  cnm- 
plsint,  may  by  order  declare  the  licence  to  be  forfeited, 
or  direct  that,  within  a  time  fixed  by  the  order,  the 

S remises  shall  be  restored  to  their  original  con- 
ition."  Sub-section  3  deals  with  the  rights  of 
owners  of  premises  when  a  licence  had  b^n  for- 
fdted.  Then  comes  sub  section  4,  which  I  haye  read. 
I  think  that  sub-section  2  and  sub-section  4  must 
be  read  together.  Sub-section  2  applies  where 
promisee  are  already  licensed,  and  it  says  that  certain 
alterations,  which  it  describes,  shall  not  be  made 
without  the  consent  of  the  justices.  Sub-section  4 
applies  where  a  renewal  of  a  licence  is  being  asked 
for,  and  it  g^yes  the  justices  the  power  to  order 
certain  alterations  to  be  made.  One  of  the  altera- 
tions not  to  be  made  is  a  thing  which  clearly  exists 
in  the  premises  in  this  case.  The  mischief  which 
the  Legislature  desired  to  preyent  or  to  control 
was  the  doii^  or  allowinff  something  wlddi 
might  gfye  mcreased  faomties  for  drinkiog, 
or  which  might  conceal  from  obseryation  any 
part  of  the  premises  used  for  drinking,  or  which 
might  affect  the  communication  between  ihe  part  of 
the  premises  where  intoxicating  liquor  was  sold  and 
any  other  part  of  the  premises  or  any  street  or  other 
nutlic  way.  dearly  that  mischief  exists  in  Una  case. 
In  my  oj^ioD,  sub-section  4  is  a  proyision  iwiAMfag 
the  justices  to  order  to  be  done  when  granting  a 
renewal  of  a  liceoce  that  which,  under  sub-section  2, 
they  mif^ht  order  to  be  done  in  a  case  where  there 
was  a  bcence  subsisting.  One  of  the  things  which 
they  may  order  under  sub-section  2  is  i^e  refraining 
from  making  any  alteration  in  tiie  means  <^  access  to 
the  premises^    And,  in  my  opinion,  when»  under  sub- 


secUon  4,  they  are  considering  what  alterations  they 
shall  requiro  to  be  made  in  the  premises  at  tne  time 
of  renewiog  a  licence,  they  aro  jusddei  in  taking  into 
consideration  the  means  of  access  thereto.  I  haye 
come  to  the  conclusion  that  the  justices  were  clearly 
acting  within  tueir  jurisdiction  in  making  the  order 
which  they  haye  made.  The  appeal  will  therefore  be 
dismissed. 

SoMXB  and  Mathxw,  L.JJ.,  concurred. 

Appecd  dismUied. 

Solicitors  for  the    appellant,  Speeehly,  Mwmfcfd^ 
Rodgen,  &  Craig,  for  Edward  WoUon,  B«msgate. 

Solioitors  for  the  respondents,  Kingi/ordf  Dormant 
d:  Co.,  for  A»  B,  Burrow$,  Bamsgate. 


From  Ohan.  Diy.  ) 

(Yaughan  Williams,  Stirling,  and  >         Maroh  2,  3. 
Oosent-Hardy,  L.JJ.y         ) 

DuNix)P  Pnbtticatio  Tybb  Oo.  (Ldotsd)  axd 
Fnbuhatio  Ttbe  Co.  (Ldoted)  v.  Bayw 
MosBLST  ft  Sons  (Ldotbd)  aitd  Ihdza  Bubbsb 
Ttsb  aitd  Rkpattitnq  Co.  (a.) 

Patent — Infringement — CombinaHon  patent^-' Bah  of 
conetituent  parte — Intention  to  infringe* 

If  the  manufacture  and  Bale  of  an  article,  which  i»  a 
constituent  part  of  a  patent  coneieting  in  a  particular 
combination,  are  not  in  themselvee  unlawful  ae  infringe 
ing  the  patent,  they  do  not  become  so  by  reason  of  the  sale 
being  to  a  person  whom  the  vendor  knows  intends  to 
infringe  the  patent. 

Townsend  v.  Haworth,  12  Ch.  D.  831n,  48  L.  J.  Ch. 
770n,  followed. 

Dedsion  of  Swinfen  Eady,  J.  (ante,  p.  189),  affirmed. 

This  was  an  appeal  from  a  decision  of  Swinfen 
Eady,  J.  (reported  ante,  p.  189,  [1904]  1  Ch.  164). 

The  plaintiffs  were  the  propTi«tor«  of  the  Welch 
patent  14,563  of  1890,  for  <*  improyements  in  rubber 
tyres  and  metal  rims  or  felloes  oi  wheels  for  oyoles 
and  other  light  yehides,"  and  of  the  Bartlett  patsnt 
16,783  of  1890,  for '*  improyements  in  tyres  or  rims 
for  cycles  and  other  yehicles." 

The  patents  were  combination  patents,  the  Welch 
patent  being  claimed  as  '*  4.  A  rubber  or  elastio  tyre 
haying  the  form  of  a  saddle  or  arch  in  seotiou  lined 
with  caoyas  in  combination  with  two  wires  or 
sufficiently  inelastic  cores  for  seourfang  the  same  to 
the  rims  or  tyres  substantially  •.  as  herein 
described";  and  <*9.  A  rubber  or  elastio  tyre 
haying  the  form  of  a  saddle  or  arch  in  seetioa 
proyided  with  endless  wires  or  cores  fitted  or 
yulcanised  within  each  side  for  the  purpose  of 
securing  the  same  to  the  rims  in  combination  with 
an  inflatible  inner  tyre  or  tube  substantiaUy  at 
described  and  shown  with  referenoe  to  figs.  10  and 
18  of  the  drawings  " ;  and  '*  10.  A  rubber  or  elastio 
tyre  hayiog  the  form  of  a  saddle  or  arch  in  seotiaiiv 
lined  with  canyas  and  proyided  with  endless  wires  or 
cores  for  coyering,  protectinff  and  securing  an 
iDfl«tible  inner  tuM  or  tyre  suDstantially  as  herein 
described  " ;  and  the  Bartlett  patent  bang  claimed 
as  "  1.  The  combination  of  a  grooyed  tim  or  metal 
tyro  and  au  arched  tyro  of  indiarubber  or  other 
fiexible  material  held  hi  the  grooye  by  the  piessuie 
of  an  infiated  tube  within  the  arch  which  foroas  its 
edges  against  the  side  of  the  grooye  substantiaUy  as 
describe  " ;  and  "  2.  Tyres  or  rims  for  o|ol«s  and 
other  yehides,"  consisting  of  **the  outer  tyro  of 

(a.)  Beported  by  J.  L  SnBUNO,  Bsq.,  Banister- 
at-Law< 
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indiarubber  or  other  elastic  material/'  and  '*  a  metal 
tyre  or  riai,"  and  "an  air-tight  tubular  chamber," 
oombioed  and  arranged  substantialiy  as  described  and 
shown  in  the  drawings. 

Tue  defendants  D^vid  Moseley  &  Sons  (Limited), 
who  were  rubber  manufacturers,  and  did  not  supply 
rims,  wires,  or  inner  tubes,  did  not  make  or  sell  either 
of  the  above  combinations,  but  they  had  for  maoy 
yeirs  made  and  sold  loop-edge  covers  with  pockets 
for  the  insertion  of  wires  which  the  plaintifiBs  alleged 
could  only  be  used  for  the  Welch  combination,  and 
beaded-edge  covers  which  the  plaintiffs  alleged  could 
only  be  used  for  the  Bartlett  combination.  The 
plttintiffs  brought  the  present  aotion  for  an  injunction 
to  restrain  the  defendants  D^vid  Moseley  &  Sons 
(Limited)  from  infringing  the  said  patents  by 
making,  selling,  and  offering  to  sell  beaded-edge 
and  other  tyres,  and  to  restrain  the  defendants  the 
India  Rubber  and  Tyre  Bepairing  Co.  from  selling 
thoie  articles  when  made  by  and  sold  to  it  by  the 
other  defendants. 

Swinfen  Eady,  J.,  dismissed  the  action. 

The  plaintiffs  appealed. 

T.  TerrtU,  K.C.,  0.  A.  Rtmdl,  K.a,  Graham,  and 
Walter,  for  the  appellants.— The  defendants  David 
Moseley  &  Sons  made  these  covers,  which  can  only 
be  int^ded  to  be  used  for  the  purposes  of  our 
patents,  and  sold  them  to  the  other  defendants,  who 
put  together  the  tyres  and  rims.  If  the  same  shop 
lells  the  covers,  tyres,  and  rims  it  is  an  infringement 
even  if  they  are  not  put  together.  The  defendants 
have  practically  sold  the  covers  in  one  shop  and  the 
tyres  and  rims  in  another,  and  we  submit  that  that 
is  an  infringement  of  our  patents.  The  dictum  of 
P<«anKm,  J.,  in  United  Telephone  Co.  v.  Dale,  32  W.  B. 
438,  25  Oh.  D.  778.  at  p.  782,  that  '<  if  there  was  a 
patent  for  a  knife  of  a  particular  conitruction,  and  an 
injunction  was  granted  restraining  a  defendant  from 
s^og  knives  made  according  to  the  patent,  and  he 
wae  to  lell  the  component  purts  so  that  any  school- 
boy could  put  them  together  and  construct  the  knife, 
surely  that  sale  would  be  a  breach  of  the  injunc- 
tion,*' is  directly  in  point  here.  The  defendants 
have  in  effect  taken  the  pith  and  marrow  of  our 
patent.  Tue  learned  judge  in  the  court  below 
was  of  opinion  that  as  the  sale  of  the  cover  was 
in  itself  lawful,  Moseleys  were  entitled  to  sell 
it  without  inquiring  into  the  intentions  of  the 
purchaser  (see  Tuwnsend  v.  Hatoorth,  12  Oh.  D.  831n, 
48  L.  J.  On.  770n),  but  we  submit  that  this  is  not  so. 
Moseleys,  by  selling  the  covers  to  the  other  defend- 
ants, in  fact  invited  them  to  infringe  our  patents : 
Innes  v.  Short  dk  Beal,  15  Bep.  Pat.  Cas.  449.  By 
what  they  did,  Moseleys  became  joint  tortfeasors  in 
the  other  defendants*  infrfaigement,  and  the  intention 
to  take  part  in  a  tort  is  of  consequence :  Merryweather 
V.  Ninan,  8  T.  B.  186;  Belts  &  Drewe  v.  Oibbine,  2 
A.  &  E.  57;  Adam$on  v.  Jarvis,  4  Bing.  Bep.  66. 
The  courts  distioguiih  between  cases  where  an 
obviously  illegal  act  was  done,  and  a  case  in  which 
an  Ule^al  act  was  committed  but  the  person  joining 
in  it  might  not  have  known  that  it  was  iUegaL 

Clarke  v.  Neweam,  1  Ex.  Bep.  131 ;  Dunlop  Pneumatic 
Tyre  Co.  v.  Neal^  47  W.  B.  632,  [1899]  1  Oh.  807 ; 
Bykee  v.  Howarth,  12  Oh.  D.  906,  27  W.  B.  Dig.  147 ; 
Lietn'  v.  Leather,  8  B.  ft  B  1004,  7  W.  B  0.  L.  Dig. 
62 ;  Parkea  v.  Stevens,  17  W.  B.  846, 8  Eq.  358 ;  and 
Harrison  v.  The  Andereton  Foundry  Co,,  I  A.  0.  574, 
25  W.  9*  Dig*  174,  were  also  dted. 

Cripps,  K,C„  Eve,  K,C,,  and  Leigh  Clare,  for  David 
Moseley  &  Sons  (Limited),  and 

Maenaghten,  K.C.f  and  Bomer,  for  the  India  Bubber 
and  Tyxe  Bepairing  Oo.,  were  not  called  upon  to 
argue. 


YAiraHAir  Williahs,  L.J.— We  have  heard  this 
case  at  cocsiderable  length,  and  in  my  judgment  it  is 
really  covered  by  authority.  I  have  no  doubt  that 
the  deciaion  of  Swinfen  Eady,  J.,  ought  to  be  affirmed. 
Having  regard  to  the  whole  course  of  this  action  both 
before  Swmfen  Eady,  J.,  and  upon  the  hearing  of 
this  appeal,  there  can  be  no  doubt  that  the  real 
question  whidi  was  intended  to  be  raised  by  the 
plaintifEB  was  this :  Whether  the  selling  of  an  article 
intended  to  be  used  for  the  purpose  of  infrinffing  a 
patent  is  an  infringement  of  the  patent.  In  my 
judgment  it  is  not. 

I  think,  perhaps,  the  best  way  of  dealing  with  this 
case  would  bs  to  take  the  very  short  statement  of  the 
facts  as  it  appears  in  the  judgment  of  Swinfen  Eady, 
J.  He  says,  **  Generally  there  is  no  dispute  as  to  the 
facts  with  regard  to  what  the  defenoants  Messrs. 
Moseley  are  doing.  They  are  makinp;  and  selling 
what  is  known  as  the  cover— that  is,  the  outer 
detachable  cover,  and  they  are  selling  it  with  a  lining 
suitable  for  the  insertion  of  wires,  so  that  the  cover 
as  sold  bv  them  is  adapted  for  use  in  the  manner 
described  m  Welch's  speoSfication,  but  not  necessarily 
for  use  solely  in  that  manner.  They  are  also  making 
and  selling  a  cover  with  beaded  edges,  but  without 
pockets  for  wires,  which  cover  is  oapame  of  being  used 
m  the  manner  described  in  Bartlett's  spedficatioii,  the 
beads  or  lugs  of  the  cover  engaging  m  the  intumed 
angle  of  the  rim.'*  Tbere  we  have  a  short  statement 
of  the  facts.  In  my  judgment  our  conclusion  ought 
to  be  the  same  in  this  case;  whether  or  not,  Swinfen 
Eady,  J.*s,  conclusion  of  fact  is  right  when  he  says  that 
these  covers,  of  which  complaint  is  made,  are  adapted 
for  use  in  the  manner  described  in  these  specifications, 
but  are  not  necessarily  solely  for  use  in  that  manner ; 
and  he  repeats  the  same  oonduiion  of  fact  when  he 
says :  **  Most  of  the  covers  would  probably  ultimately 
be  used  in  one  or  o^er  of  theie  methods  " — ^that  is 
to  say,  the  Welch  or  the  Bartlett  metknd— "  I  am  of 
opinion  that  those  are  not  exhaustive  of  the  purposes 
to  which  the  covers  may  be  put,  and  that  they  would 
be  useful  for  other  purposes  in  connection  with  other 
tyres,  as  Mr.  Beaumont  pointed  out" 

Now,  it  is  quite  plain  here  that  what  the  plaintiffs 
are  alleging  is  that  there  has  been  an  infringement  by 
one  or  other  of  these  def6ndants.and  that  that  infringe- 
ment has  been  constituted  by  the  sale  of  these  covers, 
which  are  constituent  parts  of  one  or  other  of  the 
methods  patented  in  the  combination  patents  which 
are  koown  as  the  Wdch  patent  and  the  Bartlett 
patent.  I  am  of  opinion  that  the  sale  of  these  oovers 
cannot  be  said  to  amount  to  or  be  evidence  proving 
an  infringement  of  one  or  other  of  these  letters  patent. 
In  truth  and  in  fact,  veil  it  how  you  like,  the 
plaintiffs  do  not  complain  of  any  iofringement  of 
these  patents  in  which  they  say  that  the  defendants, 
or  one  or  other  of  them,  have  taken  part  as  actors. 
In  truth  and  in  fact,  all  that  they  complain  of  is  the 
sale  of  these  oovers,  which  sale,  it  is  said,  the  defend- 
ants must  have  known  was  a  sale  to  a  person  intending 
to  commit  an  infringement  of  one  or  other  of  these 
patents,  as  the  case  may  be. 

In  my  judgment  the  authorities  show  conclusively 
that  on  those  £sots  there  would  be  no  infringement 
by  the  defendants  of  these  letters  patent.  Our  atten- 
tion has  been  called  to  the  judgment  of  Sir  Oeor^ 
Jessel  in  the  case  of  Tovmsend  v.  Hawcrih,  which  is 
reportedin  12  0h.D.,  in  the  notes  to  a  case  of  5vA:es  v. 
Eowarth.  The  case  of  Sykes  v.  Howarth  itself  begins 
on  p.  826,  and  the  report  of  the  judgment  of  Sir 
George  Jessel  in  Towwmd  v.  Haworih,  to  which  I  am 
going  to  refer,  appears  in  the  notes  to  the  report  of 
Byhes  v.  Eowarth.  There  Sir  George  Jessel  says: 
«You  cannot  make  out  the  proposition  that  any 
person  selling  any  artidci  either  organic  or  inorganic, 
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HarSB  V.  PXAAL  LiFB  ASSUBAHOB  CO. 


Court  of  Appbal. 


Decision  of  DivUioQ«l  Oonrt  ([1903]  2  K.  B.  92,  51 
W.  R.  Dig.  73;  reversed. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  the  Divisionid  Ooort  (Lord  Alverstone, 
O.J.,  and  Wills  and  Ohanneli,  JJ.),  reyersing  the 
jadgment  of  the  deputy  jadi^e  of  the  Oxford  Oouaty 
Court  ([1903]  2  K.  B.  92,  61  W.  E.  Dig.  73). 

The  action  was  brought  to  recover  two  sums  of 
£30  128.  and  £12  lOi..  beiog  the  respective  amoants 
paid  by  the  plaiotiff  to  the  defendants  as  premiums 
on  two  policies  of  msuranoe. 

^  la  April,  1889,  a  8ugg*^tion  was  made  to  the  plain- 
tiff by  an  agent  of  the  defeudant  insurance  company 
that  he  should  effect  an  iusurance  with  the  def «inaaQts 
upon  tha  life  of  his  mother,  and  he  in  consequeooe 
signed  a  proposal  for  such  ao  insurance.  In  the  pro- 
posal form  the  pecuniary  interiist  in  the  life  insured 
was  stated  to  be  **  Bon,  for  funeral  expf^nses." 

Tue  plaintiff's  mother  was  residing  with  him  as  his 
housekeeper ;  his  father  was  alive,  but  he  was  paralyzed 
and  unable  to  earn  any  money,  and  would  not  be  in  a 
position,  in  the  event  of  his  wife  predeceasing  him,  to 
pay  for  her  funeral  expenses. 

On  the  29th  of  April,  1889,  the  defendants  iMued  to 
the  plaintiff  a  policy  on  the  life  of  his  moth«»r  for 
£10  4s.  at  a  premium  of  6d.  per  week.  Subse- 
qnxntly  the  plaintiff  was  induced  by  the  defendants' 
agent  to  effect  a  second  pobcy  with  the  defendants 
upon  his  mother's  life,  and  on  the  18th  of  May,  1691, 
the  defeLdants  issued  the  second  policy  for  £18  12s., 
at  a  premium  of  Is.  a  week. 

The  propossl  form  for  this  policy  was  said  to  be 
signed  by  the  mother,  but  the  plaintiff  stated  that  the 
policy  Was  effected  for  his  benefit,  and  ^e  pr<*miums 
were  paid  by  him.  The  mother  in  giving  her  evidence 
denied  that  she  had  signed  the  proposal  form. 

The  plaintiff  was  induced  to  take  out  both  policies 
on  the  direct  assurance  of  the  defendants'  agent  that 
the  policies  would  be  valid. 

In  1902  the  plaii>tiff,  being  informed  that  the 
policies  were  void  for  want  of  insurable  interest, 
Drought  an  action  in  the  Oxfoid  county  court  to 
recover  the  premiums  paid  by  him  under  the  two 
policies  during  the  preceding  ti?elve  years,  amount- 
Cg  to  £43  8s. 

The  following  were  the  questions  put  to  the  jury  by 
the  learned  judge  aud  the  answers  given  by  them : 
(1)  Had  the  person  for  whose  benefit  the  assurance 
was  really  made  a  real  pecuniary  interest  under  either 
policy  P— Yes.  (2)  Did  the  agent  in  either  c«se  make 
a  statement  which  was  false  in  fact  P  (If  so,  what 
was  it  P}— No.  (3)  Did  the  agent  in  either  case  know 
that  What  he  was  s*ymg  was  tmtme  P — "No.  (4)  Was 
either  policy,  or  were  both,  ta^en  out  in  consequeooe 
of  what  the  agent  had  said  P— Yes.  (5)  Did  the  ageot 
in  either  case  represent  that  the  policy  had  been  a 
ffood  one  P^Yes.  (6)  Were  the  agents  in  what  they 
did,  or  was  either  of  them,  guilty  of  any  fraud,  and, 
if  so,  in  what  respect?— No.  Judgment  was  given 
for  the  defendants,  on  the  ground  that  the  first  policy 
was  not  void,  as  the  plaintiff  had  an  insurable  interest 
in  reference  to  his  mother's  funeral  expenses,  which 
would  practically  fall  on  the  plaintiff,  as  her  husband 
wonld  not  be  in  a  position  to  pay  them,  aud  with 
regard  to  both  polioifs  that,  even  if  they  were  void  for 
want  of  insurable  interest,  the  premiums  could  not  be 
recovered  back,  the  representation  of  the  agent  as  to 
the  validity  of  the  policies  bemg  a  represeotation  as  to 
a  matter  of  law  and  having  Wn  innoce*  tly  made. 
On  appeal  by  the  plaintiff,  the  Divisional  Oourt  held, 
as  to  the  first  policy,  that  the  mere  prospective  moral 
duty  upon  the  plaintiff  of  p«yiog  for  his  mother's 
funeral  expenses  did  not  constitute  an  insurable 
interest ;  that  the  two  policies  were  on  the  same  foot- 


ing, both  having  been  t^ken  out  by  the  plaintiff ;  and 
tha',  as  the  policies  were  effected  and  tiie  premiums 
paid  in  reliance  upon  a  statement  made  by  the 
defendimts'  agent,  the  plaintiff  was  entitled  to  as«ume 
that  the  latter  would  have  a  knowledge  of  insuranoe 
law.  and  that,  therefore,  the  parties  were  not  in  pari 
delicto,  and  the  premiums  could  ooniequently  be 
recovered  back. 
From  this  decision  the  defendants  now  appealed. 

Sir  E.  Olarhe,  K.O.  (8.  T.  Evam,  K.C.,  and  J.  J. 
ParfiU  with  htm),  for  the  defendants. —The  first  polioy 
effeced  by  the  plaintiff  was  valid,  as  owing  to  the 
fact  that  he  would  under  the  oiroumstauces  have  to 
bear  the  fuuend  expenses  of  his  mother,  he  had  an 
insurable  interest  in  her  life:  Bamea  v.  London^ 
Edinburgh,  and  Glasgow  Life  Insurance  Co,t  [1892]  1 
Q.  B.  864,  40  W.  B.  Dig.  100.  The  second  policy  on 
its  face  appears  to  be  a  valid  polioy,  tttken  out  by  the 
mother.  But  even  if  both  policies  are  illegal  the 
plaintiff  cannot  recover  the  premiums  he  has  paid  in 
respect  of  th^m,  as  both  parties  were  in  pari  delido  : 
Howard  v.  Befuge  Friendly  Society,  54  L.  T.  644,  34 
W.  B.  Dig.  41.  It  is  true  that  in  the  case  of  British 
Workmarvs  and  General  Aesurance  Co.  v.  Cunlijfe,  18 
Times  L.  B.  425  and  502,  it  was  held  that  the 
premiums  paid  could  be  recovered,  but  in  that  case 
the  agent  was  guilty  of  fraud.  In  the  present  case 
no  fraud  has  been  proved  or  even  snirgeeted.  The 
repreientation  made  by  the  agent  was  bond  fids  and 
innocent,  and  therefore  the  parties  are  in  pari  delido. 
An  innocent  misrepresentation  on  a  question  of  law 
is  not  sufficient  to  give  the  plaintiff  a  right  to  g^  back 
the  pre'oinms  he  has  paid ;  in  order  to  eniitle  the 
plaintiff  to  recover  Hiere  must  bs  misrepresentation 
of  some  material  fact  or  an  act  of  fraud.  The  plain- 
tiff is,  therefore,  not  entitl*'d  to  succeed. 

He  cited  West  Ltndon  Oommsreial  Bank  v.  Kitson, 
32  W.  B.  757,  13  Q.  B.  D.  360 ;  Kearley  v.  Thtmson^ 
38  W.  B.  614.  24  a  B.  D  742 ;  and  BashdaU  v.  fVni, 
14  W.  B.  950,  L.  B.  2  Eq.  750. 

MonJtagm  Shearman,  K.O.  (Cedl  Walsh  with  him), 
for  the  plaintiffi^The  first  policy  was  illegaL  The 
plaintiff  had  no  insurable  interest  in  his  mother's  life, 
as  there  was  only  a  moral  and  not  alegalohltgatioiioii 
his  part  to  pay  for  her  funeral  expenses.  The  second 
policy  was  clearly  illegal,  as  it  was  taken  out 
admittedly  l^  the  plam^  in  his  own  interest,  and 
this  was  not  disci*  *sed.  The  jury  have  found  as  a 
fact  that  the  plaintiff  took  out  the  policies  and  paid 
the  premiums,  relying  on  the  representation  of  the 
agent  that  the  politiM  were  legal  and  vilid.  That 
representation  amounts  to  a  misrepresentation  of  fact, 
and  the  plaintiff  is  therefore  entitled  to  recover  bsok 
the  premiums  he  has  paid  in  consequence  of  that 
misrepresentatioo.  Even  if  the  miarepresentatioa 
was  not  as  to  a  matter  of  fact,  but  only  on  a  question 
of  law,  still  the  plaintiff  is  entitled  to  recover,  as  he 
was  entitled  to  assume  the  agent  would  know  the 
general  law  as  to  insurance,  and  therefore  the  parties 
were  not  on  the  same  footing. 

OoLLiKS,  MB.  —  This  is  an  appeal  from  the 
Divisional  Court.  The  plaintiff  had  effected,  through 
an  agent  of  the  defendant  company,  two  insurances 
on  the  life  of  bis  mother.  He  continued  to  pay  tiie 
premiums  for  some  years,  until  in  point  of  faot 
the  amount  paid  in  premiums  exceeded  the  amonot 
insured.  In  that  condition  of  droumstanceehe  bethought 
him  that  the  polioy  was  really  illegal,  and  that 
he  had  a  right  to  rec«>ver  back  the  premiums.  As 
regards  tbe  first  policy  effected,  and  assuming,  though 
without  deciding  tue  matter,  that  the  plamtiff  was 
not  entitled  to  take  out  the  policy  on  hit  mother's 
^life   with   regard   to    her    xoneial  e]^eQBe8,   aii4 
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Mramio^  bim  to  hmve  taken  out  such  policy  and  to 
have  paid  the  premramfl  thereunder,  there  rem^ios 
the  question  whether  he  oan  reooyer  thoae  premiumi 
on  the  groaod  that  there  has  been  a  total  failure  of 
oouflideratitjn.  That  depends  upon  what  the  nature 
of  the  transaction  was  which  resulted  in  his  paying 
money  to  another  person.  Assumiog,  as  I  do,  that 
the  transaction  was  an  Uleffal  transaction,  the  plaintiff 
is  in  this  position,  that  he  hts  p«id  money  to  another 
perron  upon  an  iUegal  bargain,  and  that  being  so  the 
question  is.  can  be  recover  it  back?  The  second 
policy  was  effected  by  the  plaintiff  in  his  own  interest 
and  without  the  mother's  knowledge.  The  jury  have 
fouod  that  the  agents  repres«mtHd  that  b  >th  the 
bolides  would  be  Talid.  and  that  they  were  taken  out 
»y  the  plaintiff  in  coDseqaenoe  of  what  the  agents 
said,  and  teat  the  agents  cud  not  know  that  what  they 
were  saying  was  untrue.  The  learned  coonty  court 
judge  on  theee  findiogs  held  that  the  representation 
of  the  agents  as  to  the  validity  of  the  policy  haviog 
been  ionocently  made,  the  money  could  not  be 
recovered  back. 

It  is  perfectly  clear  law  that  if  one  of  two  parties 
to  an  Ulegal  contract  pays  the  other  perty  money, 
that  money  cannot  be  recovered  back.  That  mle  was 
applied  by  my  brother  Mathew  in  Howard  v.  The 
Afuge  Friendly  Society,  the  head-note  of  which  is 
this :  '*  J.  H.  eff  cted  with  the  defendant  comp«ny 
two  policies  of  insurance  on  the  life  of  his  father 
J.  H.,  in  which  he  had  no  insurable  interest ;  accord- 
ing to  the  policies  the  premiums  were  to  be  piid  by 
weekly  pavmeots.  J.  H.,  the  sr>n,  continu«d  to  make 
these  weekly  p%yments  for  some  years.  J.  H.,  the 
f*th«r,  had  at  first  no  knowledge  of  the  insurances 
effected  on  his  Me,  but  when  he  biHsame  aware  of 
them  he  objeot«>d  to  them  bemg  continuA'd,  and  gave 
notice  to  that  effect  to  the  compeny.  J.  H.,  the  son, 
then  gave  notice  to  the  defendants  that  the  policies 
were  at  an  end,  and  claimed  the  return  of  the  amount 
of  the  premiums.  The  defendants  refused  to  pay, 
and  J.  H.,  the  son,  brought  his  action  for  their 
recovery,  and  the  county  court  judge  gavA  jadgmeot 
for  the  plaintiff!.  The  defendant  appeeled.  Held, 
on  appeal,  that  imder  the  circumstances  of  the  case 
the  policies  were  wagering  polides,  and  conspquently 
the  premiums  paid  in  respect  of  them  could  not  be 
recovered." 

Now,  theplaintiff  in  the  first  place  was  a  party  to  an 
illegal  contract,  and  therefore  pritnd  fade  he  is 
debarred  from  recovering  any  money  paid  under  that 
contract  to  the  other  party.  But  it  is  contended  that 
by  reason  of  what  happened  between  lum  and  the 
agents,  he  is  relieved  from  that  rule  of  law.  What 
was  said  by  the  agents  in  this  case,  to  begin  with,  was 
a  representation  not  of  fact,  but  of  law^a  statement 
a(  opinion  that  the  policies  were  vakd.  That  se«-ms 
to  me  to  be  a  statement  not  of  fact,  but  a  state- 
ment of  the  law,  the  general  law  of  the  laud 
in  relation  to  insurance,  and  the  jurv  have  found 
at  a  fact  that  that  statement  was  made  innocently. 
It  seems  to  me  that  unlets  you  can  Introduce  some 
droumstances  of  oppression  or  fraud  or  difference  in 
the  position  of  the  parties  which  created  in  the 
person  who  made  the  statement  some  fidudery 
relationship  to  the  plaintiff  so  as  to  m«ke  it  inequit- 
able for  the  defendants  to  insitt  upon  enforcing  the 
bargain  which  they  had  made  with  the  plidntiff,  he  is 
in  the  podtion  of  a  party  to  an  illegal  contract  and 
must  submit  to  the  loss  of  whatever  he  has  pdd 
under  that  contract.  Now  the  jury  have  not  found 
that  the  plaiii  tiff's  relations  to  the  agents  were  such 
at  to  bnng  him  within  that  dass  of  cases  where 
money  has  been  obtained  from  another  person  by 
fraud,  duress,  or  oppresdon  of  some  kind,  but  they 
haTe  found  that  the  statement  made  by  the  agents  ^ 


was  an  innocent  statement  of  what  the  agents  believed 
to  be  the  law.  There  is  no  evidence  of  fraud  or 
oppresdon,  and  there  is  certainly  no  finding  of  fraud 
or  oppresdon,  and  we  cannot  assume  it.  Ail  we  have 
is  that  the  pwty,  whether  he  knew  it  or  not,  was  a 
deliberate  party  to  the  contract,  and  was  under  no 
misapprehension  as  to  the  nature  of  the  contract 
which  he  was  making,  though  he  may  not  have  known 
what  the  law  was.  Nevertheless  what  he  was  intend- 
ing was  dearly  a  contract  forbidden  by  law,  with 
the  coosequence  that  the  money  paid  under 
it  cannot  be  recovered  back.  Under  these  circum- 
stances the  plamtiff  cannot,  in  my  judgment, 
recover  back  the  money  piiid.  There  is  the 
clear  authority  of  this  court  for  that  propodtion 
in  British  Workman'e  hnd  Cfeneral  Assurance  Co.  v. 
Cunliffe.  In  that  case  the  divisional  court  dedded 
that  money  could  be  recjvi'red  back  where  a 
person  had  pdd  premiums  on  the  statement  of 
an  agent  that  the  policy  would  be  valid.  This 
court  affirmed  that  decision,  but  on  the  ground 
that  the  statement  made  by  the  agent  on  which  the 
person  seeking  to  recover  back  the  money  pdd  had 
acted  was  fraudulently  made,  and  they  expmdy  put  it 
on  ttiat  ground.  To  that  extent  this  court  certdi*ly 
qudified,  or  at  the  least  did  not  adopt,  the  ground  of 
the  judginent  of  the  dividonal  court.  It  sterns  to 
me  that  both  on  the  general  law  and  on  authority  the 
plaintiff  in  this  case  has  fdled  to  establish  bis  right 
to  recover  back  the  premiums,  and,  therefore,  the 
appeal  must  be  allowed. 

BoMBB,  L.J. — I  am  of  the  same. opinion.  Assum- 
ing that  the  two  polides  were  void  because  they  were 
illfgd,  it  is  clear  that  the  plaintiff  oenDot  recover  the 
premiums  that  he  had  pdd,  unless  he  can  make  out 
that  he  was  not  in  pari  delicto  with  the  defendants. 
Can  it,  however,  be  sdd  on  his  behalf  that  he  has 
established  that  P  H«i  relies  in  support  of  that  con- 
tention on  the  statement  made  by  the  agents  wh*-n 
the  policy  was  effected.  Now,  as  to  that  statement, 
in  my  ophiion  it  is  clear  that  there  was  no  misstate- 
ment of  fact  on  the  part  of  the  agents.  It  is  further 
dear  that  there  was  no  fraud  of  any  kind.  Ttiis  is 
not  a  case  of  the  opprestor  and  the  oppressed,  nor  is 
it  a  esse  where  any  advantage  has  been  taken  by  a 
clever  man  over  an  ignorant  man.  The  agents  appear, 
like  the  pldntiff,  to  have  forgotten  or  to  have  mis- 
taken the  law.  It  is  dear  that  the  agents,  as  appears 
from  the  findings  of  the  jury,  bdieved  that  the 
p«>lides  were  go^ ;  and  so  had  the  plaintiff.  Both 
parties  in  that  respect  were  equally  guilty  in  their  bdng 
ignorant  or  mistaeen  in  the  Jaw.  Unless  you  can  say 
that  the  statement  made  by  the  agents  put  the 
ddendants  in  respect  of  thdr  agents'  acts  in  a  worse 
podtion  than  the  plaintiff,  the  parties  were  on  an 
equal  footing  with  regard  to  the  transaction. 
I  do  not  think  that  a  statement  of  fact  on  the 
law  in  sudi  a  case  does  make  that  difference. 

This  is  a  case  whtre  both  parties  ought  to  know 
the  law,  and  both  parties  are  coLtracting  on  an  equd 
footing,  both  being  presumably  of  eqaal  intelligence. 
We  cannot,  in  my  opinion,  hold  as  a  prindple  that 
^e  agents  of  an  insurance  company  mutt  be  treated 
as  being  under  a  greater  obligation  to  koow  the  law 
than  the  persons  they  approach  for  the  purpose  of 
effecting  polides  with,  uoless  there  is  any  special 
evidence  to  the  contrary.  Here  no  case  of  fraud  cen 
be  imputed;  in  fact  no  cate  of  fraud  was  raised 
against  tiie  defendants,  nor  can  it  be  said  that  they 
Wf  re  in  any  way  b jund  to  appoint  egeots  with  some 
spedal  knowledge  of  law.  Under  these  droum- 
stances it  appears  to  me  that  for  the  purposes  of  this 
case  both  the  plaintiff  and  the  defendants'  agents 
must  be  taken  to  have  been  in  pari  delicto^  and  the 
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defeodwt  oompany  oaonot  stand  in  a  worse  podtion 
than  th-ir  agents.  I  therefore  agree  that  on  these 
grounds  this  appeal  must  be  allowed. 

Mathbw,  L.  J. — I  am  of  the  same  opinion.  It  is 
clear  that  this  was  an  illegal  contraot,  and  a  contract 
of  a  kind  prohibited  by  law  for  graye  reasons.  Now, 
it  beiog  an  illegal  contract,  it  is  said  by  the  plaintiff 
that  its  iUegahty  ought  not  to  be  set  up  ag«inst  ^im 
because  of  the  representation  that  the  policy  was  a 
▼alid  policy.  That  representation,  no  doubt,  may  be 
inferred  from  what  passed,  but  it  was  innocent,  and 
it  WMS  a  representation  as  to  the  law,  and  I  do  not 
intend,  for  the  fint  time  in  this  court,  to  hold  that  a 
representation  as  to  the  law  is  on  the  same  level  as  a 
representation  of  a  question  otfact.  Here  tbere  is  no 
ground  wbatever  for  imputing  either  to  the  agents  or 
to  the  defendant  company  any  intention  to  mislead 
the  plaiot^ff.  F'>r  thes<t  reasons  I  am  of  opinion  that 
this  appeal  must  be  allowed. 

Appeal  (Hlowed  wUh  ooits. 

Solicitors  for  the  pUintiff,  Etson  A  MdHam,  for 
Oeorge  Mallum  <fc  Son,  Oxford. 

Solicitor  for  the  defendants,  /.  M.  Biorer,  for  E.  T. 
EaU,  Oxford. 


Stg)  atmtt  tt  §ufMtt. 


Wv.  ) 
7.  J.) 
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Company  ^  ArticUe    of   aeeoeiaiton -— Coneirudion  — 

Transfer —  **  Ueual   common  form'* ^ Addrese   of 

transftror— Number  of  ehare^Immaierial  detaiU. 

A  provision  in  the  aHidee  of  aaeodation  of  a  limited 
company  that  tramfere  of  shares  shnll  be  in  writing  and 
in  the  usual  common  form,  m^ans  that  the  transfer  shaU 
be  in  that  form  in  all  material  respects;  and  a  transfer 
which  omits  details  usually  inserted,  such  as  the  address 
of  the  transferor  or  the  number  of  the  share,  hut  which 
details  are,  under  the  drcwnstanees  of  the  case,  tm- 
material,  may,  nevertheless,  comply  with  the  provision. 

Motion. 

This  was  a  motion  that  the  aboye-named  company 
might  be  ordered  to  rectify  their  register  by  register- 
ing a  transfer  which  they  objected  to  as  not  bttng  in 
proper  form. 

Toe  company  was  incorporated  in  1900  with  a 
capital  of  £6,000,  divided  into  6,000  shsres  of  £1 
each. 

Article  25  of  the  articles  of  association  was  a« 
follows:  '<25.  Subject  to  the  restrictions  of  these 
presents,  any  membtir  may  transfer  aU  or  any  of  his 
shares,  but  every  tran»fer  must  be  in  writing,  and  in 
the  usual  common  form ;  and  must  be  left  at  the 
office  of  the  company,  accompanied  by  the  certificate 
of  the  shares  to  be  transferred,  aod  such  other 
eridence  (if  any)  as  the  directors  may  require  to  prove 
the  title  of  the  intending  transferor." 

By  article  28  the  directors  might,  in  their  discretion, 
and  without  assigoing  any  reason,  refuse  to  register 
the  transftir  of  aoy  share  (not  being  a  fully  paid-up 
share)  to  any  person  whom  they  should  not  approve 
as  transferee,  or  the  transfer  of  any  share,  whether 
fully  psid  up  or  not,  on  which  the  company  had  a 
lien, 

(^}  Beported  by  NlYlLLB  Tebbutt,  Bsq.»  Bar- 
rister«>at-Law. 


Among  the  subscribers  to  the  memorandum  of 
associ«tion  was  Bfiss  E.  Y.  Isley,  who  was  thetein 
described  at  of  Dorman's  Park  Hotel,  Dorman's  Park, 
Surr«*y,  spinster,  and  who  subscribed  for  only  one 
share.  Tois  share  was  subsequently  allotted  to  her  as 
fully  paid  up,  and  was  numbered  5,998.  Miss  Isley's 
address,  as  aboye  stated,  was  also  on  tae  share  regieter. 

Under  the  articles  of  association  B.  J.  Jones,  the 
applicant  of  the  motion,  who  also  had  subscribed  for 
one  share,  was  appointed  one  of  the  first  managing 
directors  of  the  company.  He  was  subsequently  dis- 
missed from  this  position,  and  he  brought  an  action 
for  wrongful  dismissal  against  the  oompaoy  which 
was  compromised,  one  of  the  terms  of  the  compromise 
being  that  he  ahould  transfer  his  share  to  the  company 
or  their  nominea 

The  applicant  haying  subsf  quently  pnrchssed  from 
Bliss  Isley  her  share,  she  ex-Hsuted  a  transfer  thereof 
to  him  d»ted  tde  24th  of  March,  1904.  Tni«  transfer 
did  not  contain  the  address  of  Miss  Isley  or  the 
number  of  the  share  transferred.  Miss  Isiey,  how- 
ever, had  only  the  one  share  above-mentioned. 

On  the  29th  of  March,  1904,  the  applicant  sent  the 
transfer  and  the  certificate  of  the  share  to  the  com- 
pany with  a  letter  at  follows :  '*  Bucloeed  herewith 
please  find  oertifioiite  No.  8  for  one  share  in  your 
company,  No.  5,998,  together  wita  transfer  doly 
executed  by  Miss  Bdith  Y.  Isley  to  myself ;  and  I 
shall  be  glad  to  reoeive  a  new  csrtificate  to  myself  at 
your  oonventence."  Miss  Islev  w«s  described  <m  tiw 
certificate  as  of  ''Dorman's  Parit,  in  the  ooonty  of 
Surrey." 

The  directors  refused  to  register  the  transfer,  upon 
the  ground  that  in  not  giving  the  address  of  the 
tran»feror  or  the  number  of  the  share  transfened,  it 
had  not  complied  with  the  articles  of  assodaiioii. 

The  applicant  thereupon  made  tliis  motion. 

Astbury,  K.C.,  and  HoMer,  for  the  applicant. 

Beddall,  for  the  company. — ^The  transfer  is  not  in 
the  usual  or  common  form.  It  is  the  universal 
custom  to  give  Uie  address  of  the  transferor  upon  the 
transfer.  All  companies  adopt  the  precaution  of 
giving  notice  of  a  transfer  deposited  for  registration 
to  the  transferor,  aod  hence  toe  address  of  the  trans- 
feror is  materiaL  It  is  also  the  invariable  custom  to 
give  the  numbers  of  the  shares  transferred  in  the 
transfer. 

Buckley,  J. — ^I  have  no  doubt  that  the  intentioo 
of  the  company  in  agreeing  to  the  comnromise  of 
January,  1904,  was  to  get  rid  of  Mr.  Jones  at  a 
shareholder,  but  nnfortimately  they  forgot  that  as 
soon  as  he  sold  his  share  it  was  cr>mpetent  to  him 
under  the  articles  to  buy  othera.  He  obtained  froas 
Miss  Isley  a  transfer  of  a  share  and  tent  it  in  lor 
registration.  The  directors  held  a  board  meeting  on 
the  4th  of  April,  1904,  and  thought  proper  to  cbfer 
the  matter.  The  Companies  Act,  1862,  t.  25,  pro- 
vides that  the  court  may  rectify  the  register  of 
•hareholders  if  there  has  been  nnneoesssry  delay. 
There  has  been  snch  delay  here.  This  bemg  a  fully 
paid-up  share,  the  diri*otors  can,  under*  the  ariaoles 
of  association,  only  refuse  to  register  if  they  have  a 
lien  on  it,  wldch  is  not  the  case.  Ssotion  22  of  the 
Companies  Act  provides  th^  shares  shall  be  trane- 
ferable.  It  is  important  that  this  free  right  of 
transfer  should  be  preserved.  Miss  Isley,  tiien,  had  a 
right  to  transfer  this  share  to  the  applicant,  pro- 
vided thac  she  complied  with  article  25,  wtaioh 
requires  the  transfer  to  be  in  writing  and  in  *'  the 
usual  common  form."  Tlie  transfer  is  in  writing; 
It  is  said  that  it  it  not  in  the  ntual  oonunoii  form' 
because  the  transferor  is  not  described  at  of  any 
particulsr  address,  and  the  share  is  not  dstcribed  by 
any  denoting  nnmber;    Miss  Isley  sobtoribad  Oa 
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memonndaiii  of  anooiation,  and  h«r  addreit  is  given 
ttvp,  as  alio  on  the  register  of  members ;  and  the 
oerrificate  whioh  was  sent  to  the  company  with  the 
transfer  contained  the  address  also.  There  was  not  the 
small«>st  donbt  who  the  transferor  was,  or  whioh  was 
the  share  transferred,  for  she  held  only  one  share. 
In  my  judgment,  in  the  oircomstances  of  this  case  the 
absence  of  these  particulars  was  wholly  immaterial. 
The  absence  of  the  number  was  held  immaterial  In 
Ind*$  case.  In  re  I^-Umational  CorUract  Co.,  20  W.  B. 
430,  L.  B.  7  Ch.  485 ;  BUhop*$  caee.  In  re  Financial 
Insurance  Co.,  L.  B.  7  Oh.  296ii ;  aod  East  Gloucester 
Bailway  Co*  ▼.  Bartholomew ,  L.  B.  3  Exch.  15,  16 
W.  B.  Dijgf.  59.  Tue  numbw  is  directory  only,  and 
if  there  is  no  other  share,  or  if  a  wrong  number 
being  given  it  is  dear  what  share  is  meant,  the 
share  may  be  dealt  with.  A  transfer  is  not  the  less 
in  comm'^n  form  becauie  it  omits  immaterial  details. 
Article  25  means  that  the  transfer  must  be  in  common 
form  in  all  material  respects.  It  does  not  mean  that 
the  transfer  shall  be  invalid  if  the  i's  are  not  dotted 
or  the  t*s  are  not  crossed.  Under  the  circumstances 
I  thiiik  that  Mr.  Jones  is  entitled  to  have  the 
transfer  registered,  acd  I  make  the  order  asked  for. 
As  a  matter  of  form  I  allow  Miss  Isley  to  be  joined  as 
oo-applicsnt. 

Application  granted. 

Solicitor  for  the  applicants,  A.  W^  BtHlett. 

Solicitor  for  the  company,  0.  H.  DanieU. 


March  2. 


K.  B.  Div.  •) 

(Lord  Alverstone,  L.C.J.,  and  [ 

Wilis  and  Kennedy,  JJ.)      ) 

Wing  v.  Epsom  Urban  Distriot  Ootjitoil.  (a.) 

FracHce  —  Justices — Nuisance  on  premises— Complaint 
heard  be/ore  three  justices  at  petty  sessions^ Order 
signed  by  one  just  tee  only — Objection  against  order — 
Validity—Summary  Jurisdicti' n  Act,  184H  (11  <£;  12 
Vict.  c.  43),  a.  14-PttWic  SeaUh  Act,  1875  (38  &  39 
Vict.  e.  55).  ss.  96.  251. 

An  order  was  made  by  three  justices  at  petty  sessions 
under  section  96  of  the  Public  Health  Act,  1875,  ra- 
quiring  the  appellant  to  abate  a  nuisance  on  hit  premises. 
The  order  as  draum  up  and  served  on  the  appellant  was 
signed  by  one  justice  only. 

Held  (allowing  the  appeal),  that  (he  order  as  drawn  up 
and  served  on  the  appellant  ought  to  have  been  signed  by 
twojuetice^  as  that  was  the  form  of  the  order  indicated 
by  section  96  of  the  Act  of  1875,  and  having  been  signed 
by  one  justice  only  was  bud. 

Gase  stated  by  a  court  of  quarter  sessions  for  the 
ooutity  of  Surrey  upon  a  question  as  to  whether  or  not 
an  Older  deidiog  with  a  nuisance  made  by  justices  at 
Vttf  sessions  at  Bpsom,  under  section  96  of  the 
Public  Health  Act.  1875,  was  bad  by  reason  of  its 
beiiig  signed  by  one  justice  only. 

The  appellant  had  been  summoned  by  a  sanitary 
insp^'Ctor  before  the  petty  seisioos  to  answer  three 
complaints  alleging  the  existence  of  a  nuisance  on 
premises  of  which  he  was  the  owner  wittiia  the 
mHuiina  of  the  Public  Health  Act,  1875,  and  the 
lessoe  of  certain  iwemises  within  the  respondents* 
district. 

On  the  hearing  of  the  summonses,  both  parties 
being  th«n  present  the  orders  now  in  qnestiou  were 
made,  mie  complaints  were  adjudicate  1  upon  by 
threa  justices,  who   ordered  the   abatement  of  the 
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nuisances  within  a  spedfled  time.  Orders  in  writing 
in  the  terms  of  the  adjudication  were  drawn  up,  but 
were  signed  by  one  of  the  justices  only  who  were 
present  at  the  hearing. 

The  appellant  appealed  to  quarter  sessions  on  the 
ground  that  the  orders  were  b«d,  by  reason  of  their 
naviog  been  signed  by  one  justice  when  they  should 
have  been  signed  b?  two. 

The  court  uf  quexter  sessions  overruled  the  objeotion, 
but  stated  a  case. 

Low,  K.C,  and  W.  Mackenzie,  for  the  appellant. — 
The  orders  are  bad  and  ousrht  to  be  quashed,  because 
of  section  251  of  the  Public  Health  Act,  1875.  A 
complaint  under  the  Act  must  be  heard  by  two  i  r 
mora  justices,  and  by  sectiou  96  the  justices  when 
satisfied  of  the  existence  of  the  alleged  nuif  ance  shall 
make  an  order.  By  section  14  of  the  Summary 
Jurisdiction  Act,  1848,  justices  are  required  to  draw 
up  such  an  order,  which  must  by  ioferenoa  be  signed 
by  the  two  or  more  justices  who  heard  the  complaint. 
Otherwise  there  is  nothing  on  the  faice  of  the  order 
to  »how  that  the  compl'dnt  was  heard  and  the  order 
drawn  up  by  a  competent  court. 

Avory,  K.O.,  aud  8.  0.  Lushington  (Smnboume" 
Hanham  with  them),  for  tne  respondent*. — ^The  iirders 
do  not  require  to  be  signed  by  more  than  one  justice. 
The  appellant  was  present  when  the  orders  were  made 
by  the  justices,  and  the  originsl  orders  were  duly 
delivered  to  the  clerk  of  the  peace.  Eftch  of  the 
orders  was  served  on  the  appellant  requiring  him  to 
do  the  necessary  work  within  a  certain  time,  and  as 
delivered  to  the  clerk  of  the  peace  was  sigoed  by  one 
of  the  three  justices  only.  What  the  appellant 
appeals  against  is  the  verbal  order  made  by  the 
justice's.  When  the  appellant  gave  notice  of  his 
appeal  to  the  session*  the  orders  had  not  be  drawn 
up.  All  that  secdon  14  of  thu  Summary  Jnrisd'Ction 
Act,  1848,  requires  is  that  the  dedsioo,  verbally 
expressed  by  the  justices,  shall  be  put  into  writiog,  so 
that  the  decision  or  order  may  be  properly  recorded. 
The  only  purpoee  for  which  it  is  required  to  be  signed 
is  for  verification.  And  for  that  purpose  one 
signature  is  sufficient.  A  person  can  be  summoned 
for  disobeying  an  order  to  be  complied  with,  for 
ez«mplf»,  within  twenty-four  hours,  although  no 
formal  order  at  the  time  he  was  summoned  had  been 
drawn  up.  Therefore  the  signature  of  one  justice 
does  not  render  tiiese  orders  insufficiently  signed 
and  on  tiiat  account  bad. 

Lord  Alybbstokb,  L.C.  J.— I  confess  that  if  I  could 
have  seeo  luy  way  to  have  given  a  decision  io  this 
case  in  favour  of  th*)  respondents  I  should  be  glad, 
as  there  appears  to  me  to  be  no  merits  in  the 
appellants  case.  An  important  l^gal  principle, 
however,  is  involved,  and  I  must  decide  the  question 
raised  in  accordance  with  what  I  understand  to  be 
now  settled  law.  I  understand  that  the  orders  have 
to  be  drawn  up  and  served,  so  that  if  there  appears  to 
be  any  objection  to  the  order,  that  objection  can  be 
raised.  If  Mr.  Avory,  for  the  respondents,  had 
satisfied  me  that  the  magistrate's  signature  to  the 
order  was  merely,  as  he  cout^nded,  put  thereto  for 
the  purpose  of  VMrifioation,  or  that  the  order  need  not 
be  d[rawn  up  and  s«*rved,  so  that  the  verbal  decision 
by  tne  justices  who  adjudicated  on  the  case  should 
render  the  appellant  bable  for  disobeyance  to  their 
order,  I  should  have  come  to  a  decision  against  the 
appellant,  for,  as  I  have  said,  there  appears  to  me  no 
merits  in  his  appeaL  Bnt  the  words  of  section  96  of 
the  Act  of  1875.  and  the  other  statutory  provisions  to 
which  during  tiie  argument  we  have  been  referred, 
make  it  quite  dear  that  this  appeal  must  sucoe*d  on  a 
technical  legal  groond.    The  form  of  the  orders  given 
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for  ftbat*mi»nt  or  probifaitioii  of  na'sanoet  (Form  C  in 
Sohedale  4  to  the  Act)  r<>oit«>8  the  whole  prooeedinKt 
and  iodioate*  in  the  pUinest  way  that  the  orders  ought 
to  be  ngoed  by  two  jottioe*,  and  the  conclasioo  I  have 
come  to,  therefore,  if  that,  reading  apcioo  96  with  the 
form  of  the  order,  there  ii  a  cIm^t  indication  that  the 
order  «a8  to  be  signed  by  two  jostioes.  and  that  it  oaght 
to  haye  been  signed  by  t«vo  jostioes  here,  and  havinj§f 
b«en  signed  by  one  only  it  is  bsd.  Therefore  this 
appeal  most  be  aUowed. 

Wills  and  Kbuniedt,  JJ.,  oononrred. 

Appeal  allowed,  hut  without  the  costs  of  tJie  appeal 
from  the  qiuzrter  sessions,  the  court  declining,  ajter 
hearing  argument,  to  inter/ere  with  a  statement  o/  the 
Justices  of  quarter  sessions  in  the  case  that  if  the  appeal 
was  allowed  the  costs  below  were  to  be  paid  the 
appellants. 

Solidtors  for  the  appellants,  Spencer,  Gibson,  &  Son* 
Solicitors  for  the  reapondents,  LyeU  &  Co.,  for  E.  G. 
Wilson^  Epsom. 


E.  B.  DiT.  ) 

(Lord  AlTerstone,  L.O.J..  and  >  Feb.  3. 

Wais  and  Kennedy,  JJ.)      ) 

Stiles  v.  Gaunski. 
KoKXs  AND  Another  v.   Oorpo&ation  of 
Islington  {No.  2).  (a.) 

Local  govemment'-Metropolis^Publie  health^Lotfging- 
house-^Validity  of  bye-law— Public  Health  {Ltmdon) 
Act,  1891  (64  cfc  66  Vict.  c.  76),  s.  94,  sub-section  1 
(d)(e). 

Two  borough  councils,  acting  under  the  power  em/erred 
upon  them  by  section  94  of  the  Public  Health  {London) 
Act,  1891,  made  a  bye-law  with  respect  to  lodging- 
houses  in  their  respective  boroughs,  requiring  the  lav^- 
lord  of  any  such  house  in  the  first  week  in  April  in  every 
year  to  cause  every  part  of  the  premises  to  be  thoroughly 
Ume-washed.  "  Lodging-house  "  was  defined  as  a  house 
which  is  ht  in  lodgings  or  occupied  hy  members  of  more 
than  one  family.  "  Landlord*^  was  defined  in  the  first 
case  as  the  person  who  receives  or  is  entitled  to  receive  the 
rack-rent  of  a  lodging-house,  and  in  the  second  case  as 
the  person  entitled  to  receive  the  profits  arising  from  the 
letting  of  the  lodging-house. 

Held,  that  the  bye-law  in  both  cases  was  bad,  as  it  con' 
tained  no  provision  that  tJte  landlord,  before  he  became 
liable  to  a  penalty  for  a  breach  of  the  bye-law,  should 
receive  notice  that  the  bye-law  had  not  been  complied  with. 

Held,  further  {by  Lord  Alyerstone,  L.O.J.,  and 
Kennedy,  J.,  Will«,  J.,  dissenting),  that  the  bye-laws 
were  not  unreasonable,  in  so  far  as  they  required  the 
lime-washing  to  be  done  in  the  first  week  of  April. 

Stiles  v.  Galinskl' 

This  was  a  case  stated  by  F.  Mead,  Biq.,  metro- 
politan police  magistrate. 

At  the  Thames  polioe-oourt  on  the  23rd  of  Jane, 
1903,  an  information  was  preferred  hy  the  appellant 
against  the  respondent  for  that  the  reep  indent,  being 
the  landlord  of  a  lodging- home,  166,  Stepney -ffr«en, 
did  not,  in  the  first  week  of  the  month  of  April  latt^ 
cause  evrry  part  of  the  premises  to  be  deansed,  con- 
trary to  the  bye-laws  in  snch  case  made  and  provided. 
The  information  was  heard  on  the  30th  of  Jane, 
when  the  magistrate  dismissed  the  summons,  snbject 
totiusoaie. 


(d.)  Beported  byB.  0.  Stillwsll,  Esq.,  Barrister- 
•t-Law. 


The  facts  stated  in  the  case  were  as  follows : 

The  appellant  is  a  solitary  iQsp'*ctor  and  inspector 
of  1  dging-honses  nnder  the  conndl  of  the  B>roagh 
of  Stepn«-y.  The  respondent  is  the  landlord  within 
the  meaning  of  the  bye-laws  hereinafter  referred  to 
of  the  lodging-house  in  qnestton,  which  is  within  the 
Borooghof  Stepney  and  is  registered  nndcr  thebye- 
Uws. 

Bridenoe  was  given  that  on  the  18th  of  March, 
1903,  the  appellant  visited  the  honw  and  foond  the 
rooms  and  staircases  dirty.  He  agaia  visited  the 
house  on  the  14th  of  April  and  he  found  the  same 
state  of  dirt,  so  that  it  was  dear  th%t  no  ^W*>f^g 
h«d  been  done  durinsr  the  fir«t  week  of  ApriL 

On  the  11th  of  Jane,  1902,  tbe  oouacil  of  the 
Borough  of  Stepney,  under  tection  94  of  the  Public 
Health  (London)  Act,  1891  (64  &  66  Yict.  o.  76), 
made  bye-laws  which  have  been  duly  allowed  by  the 
L  cal  Government  Board  with  respect  to  houses  let 
in  lodgings. 

Section  94  of  the  Public  Health  (London)  Act, 
1891,  provides  that  (1)  every  sanitary  authority  shall 
m»ke  and  enferce  such  bye-laws  as  are  reaoistte  for 
the  following  makers  (that  is  to  say)^<f)  For  en« 
fordng  drainage  for  such  houses  and  for  promottug 
cl«)anlin««ss  and  ventilation  in  sudi  houses;  (e)  for 
the  deandng  and  lime-washing  at  stated  times  of 
the  premises.^  Section  114  provides  that  all  l^e-laws 
made  by  «ny  sanitary  authority  under  this  Aict  shall 
be  made  subject  and  according  to  the  proviiioos  with 
respect  to  bye-laws  contained  in  seotioos  182  to  186 
of  the  Public  Health  Act.  1876  (38  ft  39  Yiot.  c 
66),  and  set  forth  in  the  first  schedule  to  the  London 
Act.  Sactian  182  above  referred  to  provides  that  no 
bye-law  made  under  this  Act  by  a  local  authority  shall 
be  of  any  effect  if  repugnant  to  the  laws  of  Bogland 
or  to  the  provisions  of  this  Act.  Bye-law  1  provides 
that,  unlets  the  context  other  witerequfres,  the  follow- 
ing words  and  expressions  have  the  me«nings  herein- 
after resp<H)tively  atsigned  to  them  (that  is  to  say) : 
"  Lodging-house  "  meaos  a  house  or  part  of  a  house 
whicti  IS  let  in  lodgfings  or  occupied  by  members  of 
more  than  one  family.  "  Landlord  *'  in  relation  to  a 
lodging-house  means  the  person  (whatever  may  be 
the  nature  or  extent  of  his  interest  in  the  premises 
and  whether  he  resides  on  the  premises  or  not)  who 
reodves  or  is  entitled  to  reod?e  the  rack-rent  of  a 
lodging-house.  <*  Keeper  "  in  relation  to  a  lodgicg- 
honse  meant  the  person  (whatev«*r  may  be  tha  nature 
or  extent  of  his  interest  in  the  premises)  by  whom  or 
on  whose  behalf  sucti  lodging-house  is  let  in  lodgings 
or  for  occupation  by  members  of  more  than  one 
family,  or  who  for  the  time  bdng  receives  or  is  en- 
titled to  recdve  the  profits  arisiog  from  such  lettiag, 
whether  on  his  own  aooount  or  at  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive  tJie 
same  if  such  house  or  part  of  a  house  were  let  at  a  rent. 
**  Lodger  "  in  relation  to  a  lodging-house  means  a 
person  to  whom  any  room  or  rooms  may  have  besn  let 
as  a  lodging  or  for  his  use  or  oocupatioo,  or  who,  not 
being  a  member  of  the  family  of  such  person,  may 
occupy  or  use  any  such  room  or  rooms  by  per- 
mission of  the  pmon  to  whom  the  same  may  be  let 
Bye- law  10  provides  that  every  lodger  stiall  oause  all 
solid  or  liquid  filth  or  refuse  to  be  rem  ved  once  at 
least  in  every  day  from  every  room  which  has  been  lei 
to  him  and  shall  once  at  least  in  ev«ry  day  causa  every 
vessi-l,  &c,  for  such  filtb,  d:c.,  to  be  thoroughly 
deansed.  Bye-law  11  provides  that  in  every  o«se 
where  a  lodger  is  entitled  to  the  excluti?e  use  of  anv 
staircase,  landiog.  or  passage  in  such  house,  such 
lodffer  shall  cause  everv  part  of  such  staircase,  te.,  to 
be  thoroughly  deansed  from  time  to  time  as  often  as 
may  be  requisite.  Bye-law  13  p^jovides  that  ti|e 
kei^  shall  cause  every  nommon  passage  or  stalreess 
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in  sndh  hoote  to  be  thorotighly  oleaosed  from  time  to 
time  as  may  hn  reonisite.  Bye-la«v  14  (the  one  io 
quAstioD)  proTidet  that  tbe  landlord  shall  in  the  first 
week  of  tie  month  of  April  in  every  year,  and  at  tuoh 
other  times  as  the  condition  thereof  may  render  ic 
nH)essary,  c^nse  eyery  part  of  the  premises  to  be 
cleansed.  He  shall  at  the  same  time,  subject  to  the 
proviao  of  the  bye-law,  canse  every  area,  the  interior 
snrfaca  of  every  ceiling  and  wall  of  every  watfr-clos**t 
and  the  interior  sarface  of  every  ceiling  and  wall  of 
every  room,  staircase,  and  pa*s»ge  in  the  house,  to  be 
thoroughly  lime-washed.  The  above  bye-laws  apply 
equiJly  whetber  the  lodgiog-hou»es  are  register^  or 
not.  The  magistrate  was  of  opinion  that  so  much  of 
the  first  dause  of  bye-law  14  as  requires  the  annual 
cleansing  by  the  landlord  was  invalid  on  the  foUowing 
grounds :  (a)  Beinff  ultra  vires ;  (6)  being  repugnant 
to  the  laws  of  England ;  {e)  being  repugnant  to  the 

! provisions  of  the  Public  Health  (London)  Act,  1891 ; 
d)  being  unreasonable.  He  therefore  dismissed  the 
summons. 

Oeorge  EllioUt  for  the  appellant. 

B,  C.  Glm,  ClaveU  Salter,  and  Bayner  Goddard,  for 
the  respondeut. 

The  folio  win  sr  cases  were  cit^d :  Nokes  v.  Corporation 
of  Islington  {No.  1),  ante.  p.  399,  ri904l  1  Q.  B.  610; 
Kruse  v.  Johmon.  46  W.  B.  630  [1898J  2  Q  B.  191 ; 
Parker  Y.  Inge,  17  Q.  B.  D.  684,  35  W.  B.  Disr.  141; 
aad  Lancaster  v.  Barnes  District  Council,  46  W.  B.  623, 
[18981  i  Q*  B.  855. 

At  the  dose  of  the  arguments  in  this  case  the  court 
reserved  judgment  until  they  had  heard  the  argu- 
ments in  the  next  cae,  which  raised  the  same 
questions. 

NoKBs  &  Another  v.  Oorpora.tjon  of  Islinoton 
(No.  2). 

This  was  a  case  stated  by  T.  D*Byncour^,  B<q., 
metropolitan  polioe  magistrate. 

A  complaint  was  preferred  by  James  Jarvis  Jordan, 
sanitary  inspector,  on  behalf  of  the  mayor,  aldermen, 
and  councillors  of  Islington,  against  Walter  Frederick 
Nokes  and  George  Augustus  Nokes,  the  appellants, 
for  that  tbey,  being  tne  landlords  as  defined  by  the 
bye-laws  of  the  borough  made  under  tbe  Public 
Health  (London)  Act,  1891,  witti  respect  to  houses  let 
in  lodgings  or  occupied  by  members  of  more  than  one 
family  of  a  lodging-house  at  9,  St.  01ement-8tref>t, 
Bamsbury,  within  the  b  >rousrh,  did  not  in  the  first 
week  of  tbe  month  of  April  of  tbe  present  year  cause 
every  part  of  the  premises  to  be  deansed,  contrary  to 
the  0aidb>e-1aws. 

The  magistrate,  sitting  at  the  Olerkenwdl  police- 
coort  on  the  17th  and  24th  of  June,  1903,  convicted 
tbe  appellants,  and  fined  them  10s.  and  two  guineas 
costs. 

At  the  hearing  the  following  facts  were  admitted  or 
proved: 

The  appellants  are  auctioneers  and  house  agents, 
and  are  the  landlords  within  the  meaning  of  the  bye- 
laws  of  the  premises  referred  to  in  the  complaint,  and 
did  not  in  the  first  week  of  the  month  of  April  of  th<) 
preeent  year  cause  every  part  of  the  premises  to  be 
oleanted  as  required  by  the  bye-laws.  The  houfle  in 
qae»tion  contains  ten  rooms,  and  was  not  deaos*^  in 
tbe  first  week  of  April  aocordiog  to  the  bye- law. 
Som<9  of  the  rooms  were  wbite<«asned  and  papered 
in  December,  1902.  and  the  rest  of  the  cleansing 
was  not  carried  out  till  May,  1903.  It  would  t«ke 
two  men  from  a  week  to  a  fortnight  to  deanse 
soeh  a  home  in  accordance  with  the  oye-law.  The 
builder  who  was  employed  by  the  a^^lants  had 
I     orders  to  desnse  fifteen  other  registered  lodging- 


houses  at  the  same  time  as  these  premises,  and  five 
oUier  houses  belonging  to  the  appellants,  and  he  staged 
that  he  was  of  opinion  that  he  could  not  h«ve  carried 
out  the  deaosing  of  all  these  houses  during  the  firet 
week  of  April.  He  did  n  >t.  however,  receive  his 
orders  to  cleanse  these  premises  until  some  time  in 
April,  and  did  not  commence  until  the  beginning 
of  M«y.  Other  evidence  was  given  to  the  effecc 
that,  with  one  or  two  weeks*  notice,  an  almost 
unlimited  supply  of  suoh  labour  as  was  n^oessary 
for  complying  with  the  bye-law  could  be  obtained 
during  the  first  week  of  April. 

Upon  the  evidence  tbe  magistrate  came  to  the  con- 
dusi<  n  that,  if  it  was  necessary  that  the  deansmg 
should  be  carried  out  in  any  one  week,  the  first  week 
In  April  was  the  most  suitable,  having  regard 
to  the  condition  of  the  labour  market  and  all  other 
matters. 

Bye-law  1  provides  that  <'  landlord  "  in  rdation  to 
a  house  or  part  of  a  home  which  is  1ft  in  lodgings  or 
occupied  by  members  of  more  than  one  family  me^ns 
tbe  pernon  (whatsoever  may  be  the  nature  or  extent 
of  his  interest  in  the  premises)  by  whom  or  on  wbose 
behalf  such  houne  or  part  of  a  house  is  let  in  lodgings, 
or  for  ocoupation  by  members  of  more  than  one 
family,  or  who  for  the  time  being  receives  or  is 
entitl«*d  to  receive  the  profits  arising  from  such 
letting,  whe*h^r  on  his  own  account  or  as  ag*'nt  or 
trustee  for  any  other  person,  or  who  would  so  receive 
the  same  if  such  house  or  part  of  a  house  were  let  at  a 
rent. 

Bye-law  17  provides  that  the  landlord  of  a  lodging- 
house  shall,  in  the  firtt  week  of  the  month  of  April  m 
every  yesr,  cause  every  part  of  the  premises  to  be 
cleansed. 

The  bye-law  makes  further  provision  for  lime- 
washing  the  ceilinffs  and  walls  of  the  premises. 

It  was  contended  on  behalf  of  the  appellants  that 
the  bye-law  was  unreasonable  and  ultra  vhes,  and 
therefore  invalid  in  that  it  was  practically  impossible 
that  all  such  houses  could  be  cleansed  in  the  space  of 
one  week. 

The  magisirate  was  of  opinion  that,  although 
there  might  be  some  difficulty  in  complying  with 
the  bye-law,  yet  as  there  was  no  impossibihty  in  so 
doing  the  bye-law  was  not  so  unreasonable  as 
to  be  invalid,  and  he  accordingly  convicted  the 
appdlants. 

Clarke  Williams,  for  the  appellants. 

Courthope^Munroe,  for  the  respondents. 

Lord  Alvbbstone,  L.OJ.— Nobody  can  have 
listened  to  the  arg  iment  in  these  cas^s  without  being 
struck  with  the  extreme  importance  of  the  point  that 
has  been  raised.  Holding,  as  I  do,  that  the  bye-law 
in  both  of  these  cases  is  unreasonable,  I  wish  expressly 
to  point  out  that  we  are  not  interfering  with  the  dis- 
cretion of  the  local  authorities  to  the  extent  to  which 
it  has  been  suggested  by  counsel  who  supported 
the  bye-laws.  In  the  first  place,  I  recognize  that  on 
practical  questions  where  a  power  is  given  to  a  public 
authority  to  make  bye-laws  within  the  amUt  of  the 
power  given  them,  as,  for  instance,  in  this  case,  for 
the  deaning  and  whitewashing  of  premiss  at  stated 
tim«'S,  their  discretion  ought  not  lightl?  to  be  inter- 
fered with,  especially  wbere  bye-laws  have  been 
sanctioned  by  a  public  department  and  particular 
duties  and  times  for  performing  them  havn  been 
en'«*rced.  It  is  only  where  we  clearly  see  that  some 
Uffal  principle  is  interfered  with  tbat  we  ought  to 
hold  that  bye-laws  are  unreasonable,  and,  therefore, 
I  am  not  quite  sure  that  we  are  aU  agreed  as  to  the 
grounds  upon  which  we  think  these  bye-laws  are 
imreasonable.  As  Lord  Bossell  of  Eillowen,  L.C.  J., 
pomted  out  in  Kruse  t.  Johnson,  bye-tows  are  not  to 
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be  lel  Mide  ^ccepfc  upon  itrong  grotm/ii,  mud 
it  ii  not  to  be  afliUEiiea  ag^n^t  thasn  tn^i  thef 
would  be  cooitraad  UD.reMonably.  Oa  the  otb<*r 
bin  1,  M  I  pointed  out  ia  tbe  previom  oa^  of 
Nakes  V*  Corporation  of  lilingtoa  [l^O.  1),  if  th«? 
nect'iiiTil;  ia7al76  tbut  whiob  ii  unredaoni^blei  it 
is  our  duty  to  do  lo.  Now,  tmkiug  th«  Stfpntf^  c^t^e 
flrgt^  tue  obje>ctioa  tbftt  [  takd  to  b^e-liiv  H,  andttie 
ff^^nad  npO'i  which  1  thiok  ih^^  it  ia  naraa^oiiabb  it 
that  it  iciQliidei  or  may  include  a  cl&8«  of  people  who 
are  not  leifally  or  morally  reapouaible  f  ^r  the  obserT- 
ance  of  the  bye'livra,  wid  makei  those  persons  liable 
for  panakiefl  without  properly  safeguarding  th>^m  aa 
regards  notice.  Now^  the  word  ^*  oiusa  ^*  ia  the  bye- 
la «?  ia  the  word  th&t  gires  riie  to  the  diMjulty*  If 
^'cftuie'"  could  be  construed  to  mean  *'  tak*^  reason- 
able stept,"  the  di ffi.anUy  wouli  not  have  ariien,  but 
I  thiak  that  '*  c^uie"  does  not  meaa  merely  "take 
reasonable  at«>p8/^  but  means  *^thall  see  that  the 
tbiag  is  done.*'  Therf-fore  the  bye-law  proTidt'S  thiit 
the  person  npon  whom  the  duty  ia  oait  u  to  aee  th«t 
the  w  irk  is  done.  That  person  is  the  landlord*  No^^ 
**  landlord  "  in  these  bye-la «s  iocluiesi  iu  reUtion  to 
a  house  or  part  0(  a  house  which  is  let  iu  lodgings  or 
aeoupiel  by  members  of  more  than  one  family,  tha 
persoQ,  whatever  may  be  the  nature  or  ex:reiit  of  hit 
KQteresi  in  th«)  premiaesp  and  whether  be  resides  oq 
the  preiuisas  or  notj  who  Teceiv«?s  or  is  entitled  to 
reoeive  the  rack-rent  of  a  lodging- ho  use.  I  think 
there  would  be  less  objection  to  the  bye -law  if  it 
were  ooEiEoed  to  the  person  wtio  really  bad  the 
personal  management  of  the  bouse*  It  seems 
to  me  that  i^e  objection  to  the  bye-law  is 
that  a  person  who  may  hare  taken  an  agree- 
ment from  A  reaponsible  agents  and  who  inteuda 
letting  the  hon<ie  in  lirtgiQgfl,  WiiuM  be  held  to  be 
liable  on  the  ground  thiit  he  was  entitl-d  to  r^c^ive 
tb^  rack-rent.  I  see  no  objection  to  a  bye -law  whioli 
pats  the  responsibLtitf  upou  tie  landlord,  ev^n  though 
be  may  be  the  man  who  is  merely  entitled  to  rt^ceiva 
the  rent,  but  I  think  th«t  aucti  bye-law  ought  to 
provide  t^iat,  in  the  case  in  which  there  is  some 
person  who  is  litbb  or  m%y  b>4  liable  to  the  landlord 
to  fuim  tbe  obligttion  imposed  by  the  Ac%  the  land- 
lord bim^el!  should  not  be  madVt  liable  to  a  penalty 
without  first  baying  received  notice  that  tbe  bye -law 
has  not  bee  a  complnd  with.  Therefore  I  oome  to  the 
conulusion  that  the  bye-law  in  each  of  theas  cas^a  is 
bad*  because  it  does  not  provide  that  the  landlord 
•hall,  before  beoomiug  liable  to  a  penalty,  receive 
notice  tha<'.  the  bye-law  has  not  been  ful tilled. 

N  iw  with  regard  to  tbe  aecoad  ca^e  ci:>uuaal  for  the 
respondents  raised  a  pniot,  which*  if  he  coali  have 
made  it  g^^»  Wiiuld  have  diff-*r-*iitia»ed  this  case 
from  ttke  Bttpnt^  ca§e,  H^  said  thtt  under  tbe  bye- 
law  ia  tbH  [>&riih  of  Bt.  M.*Tf  liUogtjn  the  d^fioitioa 
of  '*landli3rd"  ia  n*rrower  thaa  in  the  8kpn€^  cmie, 
and  corresponds  with  the  defiQitir>n  of  **  keep  ^r  "  in 
that  oaae.  Tg  a  certain  ex: teat  I  agree  that 
that  is  so,  but  I  stdl  think  that  even  with  tbe 
narrower  deEuitioo  of  *' landlord^*  it  is  not 
iufiiciently  precise  to  exclude  the  diffijolties  to  which 
I  hare  already  referrnd.  It  aesma  to  me  that 
this  bye-law  does  still  render  it  poaslble  that 
it  might  b^  ooostrued,  without  being  uiireaion^ble, 
to  include  the  pef'soo  who  gets  tbe  proBt  —that  u  to 
aay«  the  pera  n  woo  ultimately  TfiCetvas  the  money, 
thougn  he  may  not,  in  fact,  be  m  toacti  with  tbe 
lodgin<-bouse  in  the  satne  way  ai  the  ordinary  keepar 
is.  I  thinks  ther^fore^  that  this  bye-law  is  also  bad* 
I  ihiuk  theae  bye- laws  require  re  model  ling  from  Che 
point  of  view,  not  of  lelieFing  the  landlord  from 
being  leiponaible  if  he  does  not  see  the  work  is  d  me, 
but  of  giving  him  reasona^ile  and  proper noi ice  before 
be  can  be  charged  with  tbe  breaoh  of  the  bye^law 


timply  bdoanse  the  bona«  bad  not  betn  oleaniad  by  a 
particular  day* 

I  n  iW  come  to  that  pirt  of  the  6a^e  wbicb  bai 
given  me  more  difficulty,  and  upon  whiab  I  am  not 
quire  sure  that  we  are  all  agreed.  Speaking  for 
myself  only,  I  should  not  have  been  disposed  to 
interfere  with  tbe  Euding  on  tie  ground  that  the 
p-^riod  taken  was  the  end  of  tbe  flr«l  week  i^  A.priU 
The  Public  Health  (London)  Act,  1S91,  s*  9-i,  sayi 
that  bye- taws  arr$  to  be  made  **  for  the  cleansiug  and 
lime- washing,  at  stated  times,  of  the  premises /' 
Uodoubtedly  I  think  that  does  mean  fixed  dat«« 
about  when  tbe  work  abonld  be  done  or  by  whioh 
time  it  should  have  been  don^  Jl%  regards  th# 
obj  i^ictioni  to  the  particular  time  mentioned  in  tbt  i 
bye 'lav,  I  can  well  ima^ae  that  a  fortnight  at  the 
end  of  April  or  the  bftginuing  of  BCay  w-mld  remove 
them,  bnt  I  should  not  have  b^en  diip^wed  to 
interfere  on  that  ground  because  it  leems  to  me 
that  the  time  whfn  the  work  is  to  b^  done  ii 
exactly  one  of  those  things  iu  which  tbe  know^ 
Ifdg^  and  expertenoe  of  the  1  >oal  authority  o right  to 
prevail,  unless  a ^ me  grav(»  objeation  si  sartrina  as  to 
amocnt  to  an  objection  la  la^t  o''  ionae  st'oog  un- 
reason «ble  a  ass  previiils.  AUbongb  I  have  b«ie't  very 
much  imoresff^d  by  th«4  suggestion  th^t  th**  ft  fit  we^^k 
in  April  wdi  very  often  ^  an  iuooovf^nieut  tins  far 
the  work  to  be  doote,  stdl  th«re  m«y  be  other  ooa- 
gid*irations  knowu  to  tbe  L>ail  authoritf  ansing  from 
the  cUss  of  lodgirg-housea  or  the  o^asa  of  pe  tpi-t  who 
inhabit  them  which  maf  c  vuaterbalanoe  the  ineon- 
venienoe.  Had  it  rested  with  me  I  ahould  not  have 
b^eu  disposed  to  hold,  and  I  do  not  hold,  that  ttiese 
bye-laws  are  bad  bf^cauae  of  that  partioalar  week 
being  fixed  upon,  but*  for  the  reason  which  I  have 
stated,  as  to  no  notice  bf^ing  give  a  to  the  landlord* 
I  tiiuk  these  bye-laws  mu^t  be  held  to  b«unreaioQ- 
able,  and  that  b^ing  so,  tee  appeal  in  the  firnt  case 
must  be  dismissed^  and  tbe  appeal  in  the  aeoond  case 
allowed. 

WHiLS^  J^— I  entirely  agree  with,  and  adopt  aa  part 
of  my  jadiimant  ever > thing  th^t  my  lorfl  ha*  aaid, 
except  with  regard  to  the  qaestion  about  the  work 
having  to  be  done  in  the  first  week  in  April ;  but  I 
should  like  to  aid  a  few  obiervarioni  of  my  own* 

It  seems  to  me  that  ao  initial  mistake  has  bsen 
made  in  these  bye -laws  by  trying  to  m«ke  tb«  ^mmni 
hard-and-fast  rule  apply  to  two  perfeotly  different 
class ei  of  houiea,  A  aeries  of  regulations  wbiob 
may  be  suitable  to  a  c  'm-non  lodgiog- house  are  qititt 
toapplicable  to  tbe  v^ry  larg4  oUsi  of  bonidi  wbivsli 
are  br  -ught  within  the  op^ra*ion  o*  tnese  hy^lmwa 
by  reason  of  the  iooluaion  la  the  dedoition  of  todgiog 
houio  of  "  h  luses  occuoi*id  by  m-mbera  rif  more  toan 
one  family."  Iu  the  l?e«t  Eod  of  Lmdoo,  wheeze  wm 
are  told  limilar  b;e-laws  apply,  a  very  Urga  anfabar 
of  houses  are  so  o^upied  as  to  bnog  tbetti  wicliiA 
that  d-fiaitiou,  Ercrybody  knows  it  ia  mcymjmmk 
practice  for  a  medical  man  to  let  off  one  or  two  roomm 
to  other  medical  men  for  use  either  aa  consultiog* 
rooms  only  or  as  b'^tb  oonsultiog  and  living 
roomi.  That  causes  tho^e  houtea  to  beaome  lodging- 
houses  withtQ  this  d^fi  litioii,  and  in  sacb  a  «a«a  tM 
app'icatioQ  of  tbe  bye-laws  se^ms  to  me  to  b«  an- 
r^asooable  to  the  last  extent.  Take,  t  ^r  tnrta  c^ 
the  very  Urge  art-a  whiuh  ia  owned  by  ib«  Dak* 
of  P  irtland  vhere  many  houses^  the  raok-mait  ol 
which  he  recdvea,  are  aub-let  in  this  maaiier»  Tj 
bold  that  he  was  liable  because  ev^rj  on«  of  Amm 
houaes  is  not  thoroughly  ol^'&tiaed  atid  lttn«- 
waahed  from  top  to  bottom  during  the  ftr^t  wvh^ 
in  April  would  impose  npon  him  an  abaolntelf 
intolerable  burden  agaiust  whiab  all  good  ooblsboq- 
sense  ^nd  «U  inatingto  qt  fair  play  nbtL     H  t^ 
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bye-laws  were  confined  to  houses  oocnpied  in  the 
same  kind  of  way  as  common  lodging-nonses  are, 
there  wonld  be  very  much  more  to  be  said  in  their 
f aTonr ;  but  even  in  that  case  I  agree  with  my  lord 
that  unless  the  ptvson  who  is  most  liable  is  a  person 
who  from  his  position  and  his  relation  to  the  property 
ought  to  know  exMtly  what  his  tenants  are  doing 
and  in  what  state  they  are  keeping  the  houne,  it 
would  be  unfair  to  make  him  liable  without  his 
havinff  bad  notice  of  what  is  taking  place. 

I  ml  bound  to  protest  against  part  of  the 
argument  of  counsel  put  forward  in  support  of  the 
bye-lawB—namely,  that  although  they  miffht  be 
considered  harsh  and  unjust  if  they  were  appued  all 
round,  yet  the  local  authority  must  be  trusted  only  to 
put  the  law  in  motion  in  such  ca^es  as  it  would  be 
reasonable  to  do  so.  In  the  first  case  the  local 
authority  are  not  the  only  persons  who  are  entitled  to 
put  the  law  in  motion ;  every  subject  of  the  Crown  is 
entitled  to  do  so ;  seconily,  I  do  not  like  legislation 
which  is  felt  to  be  so  unfair  if  applied  all  round  that 
it  c%u  only  be  justified  by  saying  that  in  particular 
cases  it  will  not  be  enforced.  I  think  that  that  is  as 
bad  a  ground  upon  which  to  defend  legislation  as  one 
could  well  have. 

Now  I  pass  from  that  part  of  the  caie  to  the 
question  about  the  first  week  in  April.  I  feed  fully 
the  force  of  a  great  desl  my  lord  ha«  said,  but  I  am 
unable  to  agree  that  this  particular  week  must  be 
taken  to  be  a  proper  period  merely  because  it  it  fixed 
by  the  local  authority,  if  it  leads  in  particular 
instances,  which  are  not  chimerical  at  all,  to  an 
almost  preposterous  state  of  the  law.  In  the 
Islington  ca$e  it  is  said  that  the  work  which  was 
required  to  be  done  would  take  a  couple  of  men  ten 
days  to  a  fortnight  to  do.  Having  regard  to  the 
fact  that  Easter  does  very  commonly  fall  in 
the  f  arly  part  of  April  so  as  to  embrace  part  of 
the  first  week  in  the  Easter  holidays  there  would 
in  some  years  be  only  two  or  three  days  in  which  to 
do  the  work.  I  do  not  think  that  a  bye-law  which 
can  have  that  operation  has  received  the  full  con- 
sideration of  its  applicability  to  practical  purposes 
that  it  ought  to  have  received.  For  the  reasons  that 
I  have  mentioned  I  am  of  opinion  that  the  bye-law  in 
the  Stepney  case  cannot  be  sustained. 

With  regard  to  the  Islington  case  it  has  been 
attempted  to  meet  some  of  the  difficulties  by  putting 
a  more  modified  meaning  on  the  word  <*  landlord," 
and  by  providing  for  the  exemption  from  the  opera- 
tion of  the  bye-laws  of  certain  cases  which  it  seems 
reasonable  »hoDld  be  exempted.  Even  that  modified 
definition  of  '*  landlord  *'  is  open  to  objection,  and  I 
quMc  agree  in  the  critioiims  which  my  lord  has  passed 
upon  that  and  upon  other  parts  of  these  bye-laws. 
What  I  have  said  about  the  first  week  in  April,  of 
course,  applies  to  both  cases. 

Kennedy,  J. — I  have  come  to  the  same  oonclusion, 
but  with  great  reluctance  from  one  pomt  of  view — 
namely,  that  ic  is  the  health  of  the  helpless 
which  u  very  largely  protected  by  these  oye- 
laws,  and  I  cannot  help  thinktog  that  a  great 
many  of  the  difficulties  that  hava  been  pointed  out 
would  not  arise  ia  practice  if  the  intentioos  of  the 
framars  of  these  bye-Uwe  were  loyally  carried 
out  I  confess,  at  the  same  time,  that  I  am  uoable  to 
see  how  the  bye-law  in  either  ca^e  can  be  supported. 
I  tbink  this  is  unfortunate,  b*>canse  one  knows  per- 
fectly well  that  persons  wbo  do  not  want  to  face 
liabilities  which  they  ought  to  incur,  can  by  keeping 
property  In  an  insanitary  state,  create  man^  difficul- 
ties for  those  wbo  have  to  see  to  the  carrying  out  of 
these  bye-la <vs  by  employing  intermediate  agents 
vftho  are  the  only  persops  in  toocl^  witn  the  tenants,  | 


I  can  quite  understand  that  it  is  very  difficult  to 
frame  bye-laws  which  shall,  on  the  one  hand,  really 
moke  the  person  who  received  the  profits  arising 
from  these  properties  responsible,  and  which,  on  the 
other  hand,  shdl  not  cause  the  possible  injustice  of 
a  person  being  made  liable  to  penalties  without  any 
notice  that  the  person  who  manages  the  property 
has  infringed  the  bye-laws.  As  regards  the  question 
as  to  the  work  being  done  in  the  first  week  in  April, 
speaking  for  myself  and  with  great  respect  to  my 
brother  Wills,  I  cannot  help  thiokin9(  that  locJ 
authorities  who  know  the  local  needs,  and  who 
express  the  desires  of  the  community  by  representa- 
tion,  and  who  must  be  taken  to  know  their  ounness, 
ought  not  to  be  lightly  interfered  with  iu  ma<iters 
purely  of  management  and  routiae  such  as  this  is. 
The  magistrate  io  the  second  case  has  found  the  first 
week  in  April  not  to  be  unreasonable,  and  I  should 
not  be  inclined  to  interfere  with  any  period  which 
the  local  authority,  who  are  the  appointed  represent- 
atives of  the  ratepayers,  have  chosen  to  fix  upon. 

In  the  second  case  I  think  it  is  impossible  to  accept 
as  satisfactory  in  the  sense  of  reasonableness  uie 
definition  there  of  "  landlord,"  though  I  can  under- 
stand the  local  authority  thinking  it  arguable  that 
"landlord"  there  did  mean  the  person  who  was 
really  in  touch  with  the  tenant. 

Appeal  in  first  case  dismissed. 

Appeal  in  second  case  allowed* 

Solicitors  for  the  appellant  in  first  case,  C.  V.  Young 
&  Co. 

Solicitor  for  the  respondent  in  first  case,  G» 
Vandamm. 

Solicitors  for  the  appellants  in  second  case,  Young 
<fe  Cooper. 

Solicitor  for  the  respondents  in  second  case,  A.  M. 
BramaU. 


DeclT. 


^mnt  of  lot;tr0. 

From  C.  A.  ) 
(England),  j 

West  Ham  ITniok  v.  Loitook  County  Council,  (a.) 

Poor  law —  SetUemefU —  Addition  to  parish—  Divided 

Parishes  Act^  1876  (39  <fc  40  Vict.  c.  61)— Poor  Law 

Act,  1879  (42  d:  43  Vict.  c.  64). 

Where  a  pauper  has  acquired  a  settlement  in  a  parish, 
and  stibsequently  by  an  order  of  the  Local  Government 
Board,  made  under  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  as  amended  by  the  Poor  Law 
Act,  1879,  a  part  of  an  adjoining  parish  has  been  added 
to  the  former  parish,  the  identity  of  the  original  parish 
is  not  destroyed,  and  the  pauper's  settlement  %s  not  lost. 

B  g.  V.  TiptoQ  Inhabitants.  3  Q.  B.  215,  and  St. 
Saviour**  Union  v.  Dorking  Union,  46  W.  B.  309, 
[1898]  1  Q.  B.  594,  dieUnguUhed. 

Decision  of  the  Court  of  Appeal  (50  W.  B.  275, 
[1902]  1  K.  B.  562)  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Collins,  M.B.,  and  Bomnr  and  Mathew,  L.JJ.)  (50 
W.  B.  275  [1902]  1  K.  B.  562),  affirming  the 
decision  of  the  King's  Bench  Division  (Darling  and 
Channell,  JJ.)  (49  W.  B.  443,  [1901]  1  K.  B.  720). 

The  foUowing  facts  appeared  in  the  case  stated  for 
the  opinion  of  the  court:  Elizabeth  Heritage,  a 
pauper  lunatic,  was  bom  in  S'evenaon-stree",  Canning 

(a.)  Beported  by  C.  H.  Ghafton,  Esq.,  Barrister- 
at-Law. 
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House  of  Lords, 


West  Ham  Unioit  v,  LoyDON  County  CouHoit. 


HOUSB  OF  Losi^i. 


Town,  in  the  piwijili  of  Went  Ham,  in  the  West  Ham 
tTnion,  on  or  about  the  I  Ith  of  Februsry^  1852^  and 
reiided  in  thtt  p^sh  lor  about  iOT^nteen  years  untit 
the  month  of  Au(Euat>  1888,  which  rendered  her 
irrf movable  from  the  parish,  ^j  an  order  oi  the 
IjOc&I  Gtovemmeot  Board  dated  tbe  24th  of  August, 
1S86|  it  was  ordered  that  all  that  part  of  the  parish  of 
Wan  stead  whiah  waa  i  deluded  in  the  borough  of 
West  Ham  ihoald  oaaae  to  be  p%rt  of  that  paTishf  and 
should  be  amalgamatod  with  the  parish  of  Weit 
Ham*.  The  addreas  at  which  the  pauper  luoatic  to 
re«ic3ed  was  situate  in  the  parish  of  West  Ham  as 
constituted  previously  t>  the  date  of  tbe  said  order, 
and  not  in  any  part  of  the  pi^riah  of  Waoitead, 
Heritage  left  the  pariah  of  Weat  Ham  in  the  month 
of  August,  18S3,  and  did  not  therefore  ac^qutre  a 
settlement  in  any  other  parijili.  She  was  afterwards 
found  in  the  hamlet  of  K»t<^liff,  in  the  Stepney  Union, 
in  the  county  of  Xfondon,  and  was  sent  therefrom 
to  the  Cla^bory  Lunatic  Asylum  of  the  respondents* 
Two  justices  adjudged  her  to  be  lettkd  in  the  parish 
of  West  Ham.  This  was  quashed  at  quarter  seaaions, 
but  restored  by  the  DIviiional  CTourt,  aud  affirmed  by 
the  Court  of  Appeal. 

Ararat  K.C.t  and  C.  C*  Hutchinson,  for  the 
app^llaBtp* 

Efg^  T.  Tipton  Inhahiianis,  3  Q,  B,  215,  and  H\ 
Savianr'i  Union  v.  Dorking  Union t  ^6  W.  E.  309, 
[1898]  1  Q.  B,  594,  were  refen-*rd  to* 

Mucmorratit  KM^t  and  Daldify  for  the  respOL dents i 
were  not  heaid. 

Earl  of  Halsbuey,  L.G.— This  cose,  it  appears  to 
me,  may  be  decided  without  reference  to  anv  of  the 
oasea  which  have  been  prefiously  deoided.  Whether, 
if  those  cases  came  iu  actual  review  before  your  lord- 
ships, you  would  affi.rm  the  principle  which  seems  to 
have  guided  them,  or  would  take  the  view  which 
Cockbum,  L.G.J.,  aud  Blaokbum,  J. « both  expressed, 
that  the  case  upon  which  they  all  really  depended  had 
been  decided  upon  a  very  narrow — obviously  in  their 
view  a  too  narrow— conatmctio a  of  the  Att  of  Parlia- 
ment, is  a  matter  which  it  is  unneo^aaary  to  consider 
with  reference  to  a  case  which  really  iloes  not  raise 
the  same  questioa.  I  bave  no  doubt  that  what 
Cockburn>  L.O.J. ,  and  Blackburo,  J.,  both  felt  was 
that  iu  a  question  of  this  sort,  which  was  in  those 
days  cocttantly  arising,  it  waa  a  very  incouvetiieut 
thing  to  have  different  rules  laid  down  by  the  courts 
from  time  to  time  thereby  putting  th e  o veneers  in 
great  di^ouUies ;  and  for  that  reason  there  was  a 
f  eluotaoce  to  interfere  with  rules  which  were  supposed 
to  be  once  established «  I  am  not  certain  that  thia 
consideration  is  so  important  now,  because  cou- 
troveraies  between  parishes  are  now  very  seldotn 
Etigated  ia  these  matters ;  but,  be  that  as  it  may^ 
I  only  mention  it  in  order  to  point  out  that  your 
lordships  are  perfectly  free,  if  tbe  queation  ever  does 
come  in  a  distinct  form  before  you,  to  oooaider  those 
cases  which,  after  all,  only  began  in  the  y^ar  1S42, 
and  may  or  may  not  be  held  to  have  eatabluhed  a 
rule  which  it  would  be  wrong  to  depart  from  now. 

At  all  events,  this  ia  tbe  first  oase  of  this  daaB 
which  has  ever  come  before  a  Court  of  Appeal,  aud  it 
appears  to  me  that  the  answer  to  the  ingenioua 
argument  which  has  been  press ated  to  us  is  that  none 
of  the  circumstances  upon  which  the  other  cas«s  have 
been  decided  exist  here.  One  can  see  that  where  a 
parish  has  disappeared— in  this  senae,  that  it  has  been 
broken  up  into  four  orft?e  different  pariahea— it  would 
be  difficult  to  say  that  the  settlement  in  tbe  parish 
itill  continued*  because  the  parish  which  once  existed, 
and  in  which  the  pauper  had  obtained  a  aettlement^  no 
longer  ^iats,  aad  you  oould  not  say  that  he  belonged 


to  A,  B,  C,  D,  or  E*  because  no  inch  parish  existed  m 
that  in  which  he  got  his  aettlement,  and  the  mere 
appropriation  of  hia  settlement  to  some  oniof  the  new 
parishes  would  be,  or  ought  to  be,  legislation,  and 
not  deaiiion.  But,  be  that  as  it  mav,  in  this  caae 
the  pauper  wai  settled  in  Weat  Ham,  aod  now 
claims  a  settle meot  in  West  Ham ;  and  what  is  1 1 
prevent  his  hiving  it  ?  Is  there  no  identity  in  th<! 
parish  by  reas^u  of  the  sami)  course  of  adminiatratioa 
contmniofT,  the  same  liabilities  up^n  its  inhabitants, 
the  same  duties  to  be  performed  by  the  officers  of  th<^ 
p  *rish  F  There  is  no  doubt  that  everythiog  that  would 
constitute  identity  in  an  adminiatrativr!  bodv  exists 
bere»  and  it  i^  upon  the  liabOitj  of  that  same  ad<niiiif'' 
trative  body  that  the  pauper  makes  hit  claioi^  What  ia 
the  answer  to  it  ?  Not  that  there  is  any  real  ahang#  in 
the  adaniniatration,  not  that  there  is  any  change  in  ihe 
very  place  where  the  pauperis  settlemAut  wei  obtaintd, 
but  that  eomethicg  has  been  added  to  the  paHth 
afterwards — and  that,  it  ii  waidt  is  to  make  the  wbola 
difference  in  ihi  rights  and  liabilities  of  the  parish  t> 
whioh  the  addition  has  been  made,  so  ai  t^o  depriti? 
the  pauper  of  his  rights  under  the  Act  of  Charles  II- 
aid  th  'se  Acts  wh'ch  succeeded  it— anong  oth^ri, 
the  right  not  to  be  removed  and  seat  to  sotue  other 
p^ace.  I  am  wholly  unable  to  follow  reasoning  which 
suErgesti  that  this  parish  has  changed  its  identity* 
It  is  the  same  parish  in  all  the  things  which  constitute 
identity  of  an  ad inini strati ve  body ;  aud  the  fact  that 
a  small  p%r-t  has  been  added  t-s  it  90  as  to  bring 
that  part  witbin  the  area  of  that  which  is  the  unit  for 
administratire  purpose 4  seeois  to  me  not  in  the 
smallest  degree  to  iuteHere  with  the  identity  of  that 
which  is  really  the  same  pariah  which  eotitted  b^fare. 
It  would,  indeed,  be  oclf  ati  attempt  at  logio  nm 
mad  to  suggest  that  by  reaion  of  an  addition  to  a 
parish  it  ceased  to  be  the  same  parish,  and  becaiM 
a  new  featur«t,  created  by  the  mere  fact  of  llti^ 
additioQ.  I  am  quite  sure  that  notbiog  in  the  Act 
of  P*riiament  woich  gaire  authority  to  make  tbe 
addition  to,  or  to  change  the  boundary,  of  the  ptrtah 
oould  efer  have  contecuplated  that  ^he  effect  would 
have  been  to  change  the  whole  legal  liabiUti^,  or, 
indeed,  as  Mr.  Avory  very  frankly  and  boldly 
admitted,  if  it  arose  on  th<4  queitiou  of  a  debt  con- 
tracted by  the  parish  of  Weat  Ham,  it  would  ba  a 
good  plea,  apart  from  legislative  remedy,  to  sty  that 
the  parbh  lyid  ceiaed  to  exist,  and  therefore  tne 
creditor  cannot  recover  aud  mu^t  lose  hii  debt.  To  at 
would  be  indeed  reducing  the  matter  to  aa  abfordity. 
I  therefore  more  your  lordships  that  this  appeal  be 
dismiised  with  costs* 

Lord  Shanb. — I  am  of  the  same  opinioo,  «id  as  I 

entirely  concur  in  the  reasons  for  the  judgment  which 
have  beea  expressed  by  my  noble  and  learned  frietid 
on  the  woolsack,  and,  indeed,  with  the  reafonlng  of 
all  the  judges  before  whom  the  case  has  oome — the 
judges  ia  the  Divisional  Court  and  the  judges  in  the 
Court  of  Appeal— I  have  realty  nothing  to  say  except 
that  I  thiok  there  is  identity  of  parish  h-re,  although 
ao  addition  hat  been  made  to  it  to  some  ex':eat* 

Lord  Davey*— I  wtsh  to  speak  with  f  very  respect 
which  is  due  to  a  judgment  of  the  Court  of  Queen's 
Bench  delivered  so  long  ngo  as  the  vetr  1842  in  th'« 
oase  of  Ikg^  v*  Ti}i(on  iFihabitanU.  I  do  not  find  it 
necessary  Icr  the  decision  of  this  caae  to  say  whether 
the  reasoning  upon  which  the  decision  in  tha^  cafe 
was  founded  is  aJtogr^ther  satisfactory  to  my  mind  m 
not,  because  I  think  it  is  no  authority  for  the  decision 
of  this  case,  Thia  caae  is  quite  differ*' nt  in  its  mroam- 
stances  and  facts,  and  what  was  said  in  the  oaie  of 
Beg.  V,  Tipton  InhabitaniM  is  no  authority  for  th« 
decision  of  this  case.  Nor  do  I  think  that  the 
i^Borkin^ctue  it  any  »uthority  for  this  oase.    If  we 
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were  oonmderiDg  the  case  of  Wanstead,  the  Dorking 
case  might  be  an  authority,  beoaose  a  pieoe  has  been 
out  out  of  the  old  parish  of  Wanf»tead  and  added  to 
the  parish  of  West  Ham,  aud  in  that  respect  it  would 
bear  some  resemblance  to  the  Dorking  case.  Bat  here 
we  hare  to  deal  with  a  case,  not  where  a  piece  has 
bf  en  out  out  of  West  Ham,  but  wher<i  a  pieoe  has 
been  added  from  the  parish  of  Wanstead  to  the  parish 
of  West  Ham ;  and  in  that  respect  I  think  that  the 
oase  is  not  governed  by  the  Dorking  case. 

I  think  th^  truA  test  is  that  which  has  been  sug- 
gested by  the  Master  of  tiie  Bolls — namely,  Ha« 
the  parish  in  which  the  pauper  had  a  settlement  lost 
its  identity  ?  In  the  oase  of  Beg,  y.  Tivton  Inhabitants 
I  can  quite  understand  that  the  parisn  of  Halesowen 
had  ceased  to  exist  Ic  had  b^en  divided  into  some 
htlf-dczen  or  more  parishes — I  think  fifteen,  at  all 
events  several  smaller  parishes — ^no  one  of  whidi  could 
claim  to  be  the  original  parish  of  Halesowen*  But  in 
the  prf  sent  case  I  sca  no  ground  whatever  for  saying 
that  the  parish  of  West  Ham  has  lost  its  identity. 
A  parish  does  not  lose  its  identity  by  the  mere 
alteration  of  its  boundary  ;  it  does  not  lose  its 
identity  because  a  piece  has  been  added  to  it,  or,  as  I 
think,  because  a  piece  has  been  taken  away  from 
H.  It  must  be  a  question  in  each  case  whether 
what  has  been  done  has  destroyed  the  identity  of  the 
parish  for  ftuch  purposes ;  smd  it  appears  to  me  to 
be  entravagant  to  say  that  if  the  boundary  between 
two  patishes  is  rectified  by  drawing  a  give-and-take 
line,  so  that  each  parish  ba^  a  bit  added  to  it  and 
loses  a  bit  which  is  added  to  the  next,  those  two 
parishes  therefore  have  lost  their  identity,  or  that  a 
pauper  with  a  settlement  in  either  of  those  parishes 
los^s  h*8  settlement. 

In  accordance  with  what  I  have  said  it  mav  be  that 
a  case  similar  to  the  Dorking  case  may  some  day  come 
before  us,  and  if  it  does  I  will  examine  it  with  an 
open  mind ;  but  I  am  bound  to  say  that  the  principle 
upon  which  I  decide  this  oase,  and  which  appears  to 
me  to  be  applicable  to  this  case,  is  one  which  would 
lead  to  the  conclusion  that  the  Dorking  case  was  not 
founded  on  pure  reasoniog;  and,  indeed^  I  do  not 
think  that  the  Dorking  case  would  have  been  so  decided 
had  not  the  judges— erroneously,  as  I  think — thought 
it  followed  from  the  decision  in  Beg,  v.  Tipton 
Inhabitants, 

Lord  BoBBBTSON. — I  entirely  agree,  on  the  ffronnds 
which  have  been  stated  by  my  noble  and  learned 
friend  on  the  woolstok. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  F,  E,  ffilleary. 

Solicitor  for  the  respondents,  W,  A,  Blaxland, 


®ourt  of  AyyeaU 


I 


Feb.  19. 


From  Ohan.  Div. 
(YauKhan  Williams,  Stirling,  and  / 
Cozens- Hardy,  L.JJ.)  j 

In  re  Chapman  (Decbasbd). 
Stbble  Pbbkins  v.  Chapman  and  Othbbs.  (a.) 

Will — Construction — Forfeiture  dause— Marriage  of  a 
son  or  daughter  prohibited  within  certain  degrees — 
Applicable  after  death  of  testator — Alienation  or  bank' 
ruptcy — Words  of  futurity. 

A  testator  devised  all  his  real  and  personal  estate  to 

(a.)  Beported  by  A.  B.  Tatloub,  Esq.,  Barrister- 
at-I^w, 


trustees  upon  trust  for  sale,  and  to  be  divided,  after 
certain  payments,  among  his  children^  sons  and  daughters 
{other  than  A„  a  daughter),  in  equal  shares ;  he  then 
inserted  a  clause  to  the  effect  that  if  any  child  sJiould  con- 
tract a  marriage  with  any  person  of  any  degree  of 
kindred,  unless  more  remote  than  third  cousin,  and  also 
in  the  case  cf  a  daughter,  without  the  previous  written 
consent  of  the  trustees  or  trustee  of  his  will,  then  he  or  she 
should  for feit  his  or  her  right  to  the  share  in  his  trust 
estate.  Subsequently  the  plaintiff,  another  daughter, 
married  her  first  cousin,  and  on  her  father^s  death 
claimed  to  be  entitled  to  a  share  in  his  trust  estate, 

Htld  (by  Yaugban  Williams  and  Stirling,  L.JJ , 
Oost-ns-Hiirdy,  L  J.,  dissenting),  that  there  was  sufficient 
in  the  will  to  show  that  the  testator  intended  that  these 
acts  of  forfeiture  should  take  effect  only  after  his  death, 
and  as  the  plaintiff  had  married  within  the  prohibited 
degrees  during  the  lifetime  of  the  testator,  she  had  no^ 
forfeited  her  interest  in  his  trust  estate, 

Metcalfe  v.  Metcilfe,  [1891]  3  Ch.  1,  40  W.  B.  Dig. 
280,  discussed  and  distinguished. 

Decision  of  Kekewich,  J.,  reversed. 

This  was  an  appeal  from  a  decision  of  Kekewloh,  J. 
The  facts  weie  as  follows : 

The  plaintiff  was  one  of  the  daughters  of  the  testa- 
tor, Edward  Chapman,  and  she  claimed  to  be  one  of 
the  reriduiry  legatees  under  his  will. 

The  question  at  issue  was  whetiier  the  plaintiff, 
who  in  the  testator*B  lifetime  had  married  her  first 
cousin,  C.  Steele  Perkios,  aod  with  the  sanction  or 
subsequent  consent  of  the  testator,  had  forfeited  her 
share,  right,  title,  and  interest  in  the  trust  estate  of 
the  testator,  and  Ihe  income  thereof. 

Ed^nurd  Chapman,  by  his  will,  dated  the  24th  day 
of  Biarch,  1881,  after  bequeathing  certain  pecunifury 
legacies,  and  the  interest  in  his  business,  devised  and 
bequeathed  aU  his  real  and  personal  estate  unto  oer- 
tain  trustees  (one  being  his  wife,  who  was  also  one  of 
the  defendants)  upon  trust  for  sale  and  conversion, 
to  p«y  to  his  widow  daring  her  life  or  widowhood 
£250  per  annum,  and  also  until  his  youngest  son 
(•Another  of  the  defendants)  should  attain  twenty-five, 
then  until  his  wife  should  die  or  remarry,  appropriate 
to  each  of  his  sons  or  their  issue  £125  per  annum, 
and  in  respect  of  each  daughter  and  their  issue 
(except  his  daughter  Alice  Eliza)  £100  a  year,  and 
he  further  directed  that  at  the  date  of  distribution, 
the  said  investments  should  be  divided  into  as  many 
shares  as  the  number  of  his  sons  and  daughters 
(other  than  his  daughter  Alice)  who  diould 
die  before  the  date  of  distribution  leaving 
children  living  at  the  date  of  distribution, 
children  to  take  their  parents*  share;  then  follow 
certain  provisions,  whidi  are  immaterial,  and  then 
comes  the  material  dause  in  question  :  "  And  I 
declare  that  if  any  son  or  daughter  of  mine  shall  do 
or  suffer  any  act  •  •  •  under  any  statutes  of 
bankruptcy  •  .  .  or  if  he  or  she  shall  contract 
any  marriage  forbidden  b^  me  as  hereinafter  expressed, 
then  and  in  any  such  case  his  or  her  share,  right, 
title,  or  interest  of,  io,  and  to  my  said  trust  estate 
and  the  income  thereof  shall  thenceforth  oase  and 
determine,  and  my  said  trust  estate  shall  thenceforth 
go  and  be  held  in  such  manner  as  the  same  would 
have  been  held  if  he  or  she  had  died  before  me 
without  leaving  any  chiid  or  children  living  at  my 
death.  Aod  I  declare  that  the  mirriages  forbidden 
by  me  are  in  the  case  of  son  or  daughter  marriage 
with  a  person  of  any  degree  of  kiudred  unless  more 
remote  than  third  oousin,  and  also  io  the  case  of  a 
daaghter  marriage  contracted  without  the  previous 
written  coDsent  of  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  or  if  more  than  tiro  of  a 
majority  of  them," 
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CotrhT  OF  APPEAL* 


Ik  re  Chapman  (Deceased). 


COTTRT  OF  ApPEAI^ 


In  the  jear  1880,  ahortly  belorft  the  date  of  hm 
will,  tbe  teatator^a  dauglitOT  Alice  Eliza  had  marritd 
her  coTiiin  G*  C»  Steele  Perkins,  a  brathfr  of  the 
plaintiflTa  huaband. 

Tliereupoii  the  testator  inserted  thiiclauBs  expressly 
excluding  her^  and  after  the  marriage  of  the  plaintiff 
in  1SS6  was  estranged  from  both  hii  d aught erp^  but 
subsequentlj  beeame  reconciled  to  both,  making, 
howeverj  no  alteration  io  hia  wilK 

The  testator  died  on  the  2:ifd  of  Becetnber.  1902, 
and  his  will  waa  proved  on  the  14th  of  January, 
1903 ;  he  left  ooDsiderable  property* 

The  defend  »nta  were  the  truitees  o!  the  will  in  lien 
of  those  oTigiually  appointed* 

Between  the  date  of  the  will  and  the  t^atator'a 
death  the  plaintiff  lived  on  terma  of  great  inHmaoy 
with  her  father,  and  she  and  her  husband  were 
conatant  visitors  at  his  houae,  the  plaintiff's  hnaband 
acting  aa  medical  adviaer  to  the  testator. 

The  plaintiff  took  out  an  originatiag  summona  t^ 
have  the  luattfT  determined  whether  she  had  forfeited 
her  right  to  her  ahare  in  the  testator^ s  estate  by  her 
marriage,  and  also  claimed  to  be  entitled  to  have 
paid  to  her  the  yearly  sum  of  £100  until  the  d»te  of 
diiirlbution  mentioned  in  the  testator* h  witL 

Kekewteh,  J.,  held  that  the  plaintiff,  hnvttif^  married 
within  the  prohibited  degreei*  had  forfeited  her  right 
and  share  iu  the  teatator'a  trust  estate,  and  also  that 
of  her  ohildren* 

The  plaii  tiff  appealed. 

Upjohn  J  K.Ct  and  E,  CJuytont  for  the  appeUant.— 
There  are  two  clauFes  di-  fining  the  marriages  which 
are  forbidden.  The  language  of  the  forfeiture  c^anae 
itself  must  be  looked  at,  a^id  there  is  no  authori'^y 
which  f^xteods  this.  There  is  a  great  difference  in 
saying  that  the  clause  in  one  event  is  retrospective 
and  in  another  event  not :  In  re  MfUaJfe,  Mskalfn  v, 
Mttmlft,  [1891]  3  Ch.  1.  40  W*  E.  Dig.  280,^  Tne  true 
way  of  looking  at  the  will  ia  to  give  it  its  proper 
ordinary  eonatructioni  nnleis  there  ta  authority  which 
constraint d  the  ooort  to  the  contrary^  No  such 
authority  can  be  found.  If  an  unuaturalconatr action 
is  pat  upon  this  class  of  cases,  there  ia,  as  Bo  wen, 
KJ.,   said,   ^^a  ooanterobeGk/' 

Lmfeii,  KU.f  and  lading  for  the  respond Duts* — The 
argument  for  the  appoiotment  assiimee  that  the  will 
speaks  from  the  death,  not  only  with  regard  to  the 
pfOjLierty,  but  with  regard  to  everything  elae  :  BtiUock 
v»  BenneU,  3  W.  E  291,  7  De  G.  M.  &  G.  283,  abows 
that  is  not  the  effect  of  section  21  of  the  Wills  Act. 
[Yadohan  Williams,  L  J,— A  man  may  mate  a  will 
and  u^e  auch  worda  relating  to  the  future,  aa  mean 
from  the  time  of  his  death.] 

They  referred  to  Anconay.  WadthUt  27  W*  E,  186, 
10  Gh.  D.  167  ;  and  Trappu  r.  Mertdith,  20  W.  E, 
130,  7  Ch*  App*  Cm.  248* 

Upjohn^  JT.C,  in  reply, — 11  mfltniage  takes  place  iu 
the  lifetime  the  testator  could  have  given  effect  to  the 
clauie  by  a  codicil*  [VAUGHAPf  WHiLLiSta,  L.J.— 
You  mean  forfeiture  in  reepeet  of  the  marriage  takee 
effect  from  the  wilL]  It  is  a  matter  purely  of  cjn- 
struotion,  and  the  respondents*  contention  is  too  wide. 

He  oited  Forth  v.  Ckapnian,  1  P,  W,  663, 

W^  A.  Bus$eUf  for  the  truBttei. 

Vauohan  Williams,  L.J.— The  question  which 
we  have  to  determine  is,  really,  from  what  date 
the  forfeiture  clause  in  this  will  speaka.  Kow,  it 
was  decided  in  BulUth  v,  Bennett  that  the  24th 
aection  of  the  Wills  Act  had  no  application  except 
with  regard  to  the  will  speaking  aa  to  the  property » 
and  everyone  would  agree,  therefore,  that  in  this  case 
no  argument  whataoever  can  be  fouDcIod  upon  the  24th 
flection  of  the  WiUs  Act,    Therefore  we  are  left  in 


the  same  condition  ai  we  should  have  been  before 
the  Wills  Act,     Now  I  go  a  step  further  than  the 
decision  in  Bullock  v.  Bennett.     There  wai  an  old  rule 
before  the  WilLa  Act  as  to  the  time  from  which  a  will 
ahould  speak  with  regard  to  personalty,  and  that  rule 
was  that  it  should    sp^ak  from   the   death    of   the 
testator.       And    aa  it    was    decided    in    Bi^ikick    v, 
Bennttt  with  regard  to  section  24,  that  rule  applied 
only    to     the    property     oom prised    in    the     wil'* 
Therefore     we    have    to    look    at    this    will,     ftnd 
aee  from   what  date  it  speaks^      Bat,   having    said 
that,  I  rather  feel  that  the  true  propoai»ion  ia  oever- 
theless  that  where  you  have  got  the  date  of  the  wiU, 
either     on    the    will,    or    possibly    aioertained  ^  by 
evidence,  wh^n  a  teatator  uses  worda  of  futurity, 
primd  facie  I  should  read  thoa©  words  as  speaking 
from  the  date  of  his  making  the  wilU  and  not  from 
the  date  of  his  d^atb    ,  That  may  be  a  strong  pre- 
sumption, but  if  th**r^  is  a  preaumption  ODe  way  or 
the  other,  I  think  that  is  the  mor*^  Hk-^ly  presump  ion 
I  do  not  think  that  matters*     We  are  entitled  and 
biund  to  t*ke  this  will,  and  look  at  it,  and  coua^ne 
its  clauf^e^,    and    see  from   what  da'e  the  te«tatar 
iu'eoded  the  wordi    of  futurity  in  thia  pmrtiouUr 
clause  of  this  particular  vill  to  speak.     It  te-mt  to 
me    that   we    nave    ample    evidence   here   to   abnw 
thit    this    testator    inti^nded     that    these    acta     of 
forfeiture    shr^nld    be    acts    of    forfeiture  ooourritig 
aftw  his    death,     I  need  not   go    through    all    tie 
clauses  ag%in.     We  have   heard  very  cog^^t  argu- 
m^nta     about    the  en,    but»    f<  peaking     shortly,    the 
t^o  iuatatces  of  user  of  words   (there  aro   a  great 
many  more  than  two),  but  the  two  instanoet  of  nter 
of  words  in  this  par'i  juUr  clause  indicatiug  that  the 
testator  intended  that  the  acts  of  forfaiture  should 
be  a  it!  of  forfeiture  after  his  death,  wdch  s^ru'^k  me 
most  aa  I  heard  them  read,  were  the  worda  "  th^n 
and  in  any  such  caae  hii  or  her  ah  are,  right,  title, 
and  interest  of,  in,  atjd  to  my  said  iru*t  e^t»te  »nd 
the  income  thereof  shall  thenceforth  cease  and  deter- 
mine," and  the  other  words  are  the  words  relating  to 
the  consent  of  the  truitees.     Here    we  have    one 
forfeiture  clause,  and  one  has  this  provsaion,     tt  is  : 
*'  And  I  declare  that  if  any  sou  or  daughter  of  mine 
shall  do  or  suffer  any  act  whether  by  way  of  aliena- 
tion, charge,   or  otherwise,  and  including  any  act 
under  any  statutes  of  baukrnptcy  *'^tho«e  are  the 
alienation  and  bankruptcy  forfeit ur^s^*'  or  if  he  or 
she  shall  eoutract  any  marria^  forbidden  by  me»  as 
hereio after  expressed,  then  aud  in  any  such  case  '*-* 
then  come  the  words  of  forfeiture.     At  the  end  of 
tbatclau^ie,  he  aays :  "I  declare  that  the  marriagea 
forbidden  by  me  are  in  the  case  of  a  son  or  daughtar  ** 
— then  he  describes  the  marriagee— '*  and  also  in  the 
case  of  a  daughter  coatracted  without  the  previont 
written  consent  of  the  trusteei  or  trustee  for  ih©  time 
beiug  of  this  my  will.**    I  think,  as  I  have  said,  that 
thit  is  amply  suffioient  to  show  that  the  testator 
meant  that*,  the  acts  of  forfeiture  should  take  place 
after  his  death.     Now,  if  that  is  so,  there  is  an  c^ad 
of  the  case,  beeauie  when  one  arrives  at  thut  con* 
ftruetioD,  the  necessary  result  has  been  determined* 

But  I  w*nt  to  say  a  word  or  two  about  the  eaa«i. 
We  have  had  our  attention  caUfid  to  Mdotxlft  v. 
M^tmlf^^  [1S9I]  3  Ch.  1.  40  W.  R,  Dig,  280.  that 
is  a  ease  d-cided  in  the  Ck)urt  of  Appeal  by  Lindliy, 
Bow«i,  and  Fry,  L,JJ.  lindley,  L,J,,  began  hia 
Judgment  by  saying :  **  Tha  first  question  on 
the  appeal  is  whether  the  language  of  thia  iat~ 
feiture  clause  has  auy  application  to  a  bauknipteyi 
which  took  place  before  the  death  of  the  teitator* 
If  we  only  look  at  the  words  of  the  clause,  there 
would  seem  to  be  a  difficulty  in  conitming  it  so  as 
to  include  a  bankruptcy "  commencing  * '  before  the 
testitor'sdeath"— that  is,  before  tbe  will  oame  Inio 
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operation.  No«7,  in  my  judgment,  Lindley,  L.J., 
meant  tbat  the  words  of  the  wm  were  snoh  as  to  lead 
to  the  c  'nolasion  that  the  testator  intended  only  aots 
of  forfeiture  ooonrricg  after  his  death,  and  there  were 
various  things  pointing  to  this  intention  by  the 
testator,  some  of  them  resembling  yery  muoh  the 
matters  to  whioh  I  have  oalled  attention  in  the 
present  wilL 

Take,  f  jr  example,  the  provision  that  the  *'  trustees 
or  trustee*'  (that  means  the  trustees  or  trustee  of 
that  will)  '*  shall  upon  suoh  aot  or  default,  or  upon 
such  operation  of  law  as  aforesaid,  pay  or  apply." 
Having  oome  to  that  conclusion,  then  the  court 
proceeded  to  ask  themselves,  whether  the  decision  in 
TrappeB  v.  Meredith,  20  W.  B.  130,  7  Oh.  App.  Oas. 
248,  applied,  a  decisioa  waioh  I  UQd<»rstand  to  be  one 
that  relates  exclusively  to  the  particular  act  of 
forfeiture  constituted  by  alienation,  or  by  an  aot  of 
bankruptcy,  and  they  held  that  notwithstanding  the 
date  from  which  the  will  was  intended  to  speak, 
they  w<»re  bound  by  the  decision  of  the  Court  of 
Appeal  in  Trappes  v.  Meredith,  overruling,  as  he  was 
then.  Vice 'Chancellor  James  from  holding  that,  never 
mind  when  that  particular  act  of  forfeiture  took  place, 
whether  antecedently  to  the  date  from  which  the  for- 
feiture clause  was  to  speak,  or  subsequently  to  it,  it  was 
an  act  of  forfeiture  which  would  have  deprived  the 
legatee  of  the  benefit  of  the  estate.  I  do  not  think 
that  that  decision  ouffht  to  be  applied  to  anything 
else  but  that  particiuar  act  of  forfeiture.  I  think 
myself  that  if  that  parHcular  court  had  had  to  deal 
with  this  case,  they  would,  as  f sr  as  I  can  judge 
from  their  judgments,  have  arrived  at  the  same  con- 
clusion that  I  have  arrived  at.  The  result  is  that  I 
think  thit  this  will  does  refer  to  marriages  whioh 
occur  after  the  dearh  of  the  testator  as  being  the 
marriages  upon  which  the  forfeiture  is  to  t<*ke  place. 
Secondly,  I  thi  k  there  is  nothing  in  Metcalfe  v. 
MetocUfe  which  applies  to  such  a  case.  I  think 
Metcalfe  v.  Metcalfe  applies  only  to  the  particular  act 
of  forfeiture  with  which  the  court  had  to  deal  there. 
I  think,  therefore,  that  this  appeal  should  be  allowed. 

SnRLiKa,  L.J. — I  am  of  the  same  opinion,  but  I 
confess  I  have  felt  very  great  difficult  in  dealing 
with  the  case.  In  this  case  the  testator,  having  con- 
ferred benefits  on  his  children,  sons  and  ddughters, 
has  introduced  a  forfeiture  clause  upon  whidi  the 
whole  question  turns.  The  acts  which  are  to  occasion 
forfeiture  are  of  two  classes.  The  first  is  that  case  in 
which  ''any  son  or  daughter  of  mine  shall  do  or 
suffer  any  act."  [His  lordship  read  the  bankruptcy 
clause.]  The  second  clause  is  that  if  the  son  or 
daughter  shall  contract  any  marriage  forbidden  by 
the  testator  as  afterwards  expressed  in  the  will,  and 
the  tffect  of  the  oonmii«sion  of  any  such  act  is  that 
'*  in  any  such  case  his  or  her  share,  rigut,  title,  and  in- 
terest of,  in,  and  to  my  said  trust  estate,  and  the 
income  thereof,  shall  thenceforth  cease  and  determine, 
and  my  said  trust  estate  »hall  thenceforth  go  and  be 
held  iu  such  manner  as  the  same  would  have  been  held 
if  he  or  she  had  died  before  me  leaving  any  child  or 
ohildreu  living  at  my  death."  Now,  if  there  were  no 
authority  bearing  on  the  question,  I  should  have  said 
that  the  language  of  the  gift  over  with  reference  to 
the  share,  right,  title,  and  interest  thenceforth,  which 
means  fiom  the  occurrences  of  any  such  event  as 
mentioned  in  the  prior  part  of  the  clause  "shall 
thencefortti  ceftse  and  determine,  and  my  said  trust 
estate  shall  thenceforth  go  and  be  held  in  snch 
manner  as  the  same  would  have  been  held,"  would  be 
strong  to  ^ow  that  the  testator  was  referring  to  the 
occurrence  of  such  event  after  his  death,  but  it 
appears  to  me  that  as  regards  acts  of  alienation, 
itlrtitiiiing  bankruptcy,  it  is  not  open  to  me  to  oome  to 


that  conclusion.  In  the  case  of  Mekdlfe  v.  Mdcalfe 
there  was  equally  strongly  language  which  seemed  to 
point  to  and  deal  with  acts  of  forfeiture  ocoorring 
after  the  testator's  death,  yet  it  was  the  view  of  the 
Court  of  Appeal,  it  may  be  a  view  taken  reluctantly, 
^at  the  forfeiture  clause  applied  to  acts  done  in  the 
lifetime  of  the  testator. 

Therefore  it  appears  to  me  that  with  reference  t3 
that  portion  of  the  forfeiture  clause  I  am  not  at 
liberty  to  say  tiiat  the  events  there  contemplated  were 
merely  eventi  occurring  after  the  death  of  the 
testator.  Now,  what  is  the  ground  of  the  decLnou  in 
that  case,  and  in  those  cases  which  preceded  it  ?  It 
appears  to  me  tliat  the  ground  is  that  a  somewhat 
unnatural  consixuction  is  put  on  the  language  of  the 
will  in  order  to  give  effect,  as  Lindley,  Ii.J.,  put  ic, 
"in  suoh  cases  to  the  obvious  intention  of  the 
testator,  which  is  to  secure  the  personal  enjoyment 
by  the  legatee  of  the  property  left  by  the  wilL"  I 
have  now  to  turn  to  the  other  class  of  cases  iu  which  the 
testator  prescribes  that  a  forfeiture  shall  take  place, 
that  is  "in  case  any  son  or  daughter  shall  contract 
any  marriage  forbidden  by  me,  as  hereinafter 
expressed  in  the  will."  Nojv,  what  are  the  events? 
— ^the  marriages  which  are  forbidden.  The  teitator 
says,  "And  I  declare.*'  [His  lordship  read  the  clause 
referred  to  above,  and  continued:]  Now,  it  is  said 
that  we  ought  to  follow  the  decisions  wit^  reference 
to  the  bajikruptcv  cases,  and  that  it  i«  aaobvipus  on 
the  face  of  the  ^nll  that  the  intention  of  the  testator 
was  that  a  diild  contracting  a  forbiiden  marriage 
should  be  deprived  of  the  benefits  which  were  other- 
wise intended  for  that  child  as  the  intention  which  I 
have  already  referred  to  in  the  case  of  alienation,  that 
the  child  should  enjoy  personally  the  propertjr  given 
by  the  will.  I  think  not  The  testator  provides  not 
merely  for  the  contracting  of  marriages  within  a  cer- 
tain degree,  but  also,  in  the  case  of  a  daughter, 
marriage  vnthout  the  previous  written  consent  of  the 
trustees  or  trustee.  It  is  sail  that  it  would  be  an 
extraordinary  result  in  this  caie  that  a  son  or  daughter 
who  in  the  lifetime  of  the  testator  contracted  a 
marriage  within  the  prescribed  degrees  of  kindred  is 
not  to  forfeit  the  benefits  of  his  estate,  while  a 
child  who  after  the  death  of  the  testator  did  so 
would  forfeit  it.  WeU,  that  is  a  forcible  observati jn, 
but  it  seems  to  me  another  observation  which  is  made, 
and  which  has  no  less  force,  is  this,  that  a  daughter 
who  upon  the  terms  of  this  will,  within  the  lifetime 
of  the  testator,  contracted  a  marriage  without  his 
consent  would  not  forfeit  any  benefi%  while  in  the 
case  of  a  daughter  who  contrMted  such  a  marriage 
after  his  death  without  the  written  sanctiou  of  the 
trustees  would  forfeit.  Looking  at  this  peculiarity  in 
the  clause,  I  see  no  sufficient  reason  why  in  constru- 
ing the  will  so  far  as  it  relates  to  forfeiture  in  the  event 
of  marriage,  we  should  not  follow  the  languap^e  of  the 
will  as  fairly  construed,  and  therefore  I  thmk  that 
the  diaughter  who  did  mury  in  the  lifetime  of  the 
tobtator  within  Uie  forbidden  degree  should  be 
entitled  to  share. 

Cozbns-Habdy,  L.J. — Although  I  have  the  mis- 
fortune to  differ  from  my  lord  and  Stirling,  L. J.,  as 
to  the  way  this  appeal  should  be  decided,  I  entirely  • 
agree  as  to  the  prmciples  which  ought  to  be  applied. 
Frim&fwAe  a  wQl  speaks  from  the  date  of  the  execu- 
tion except  as  to  the  property  comprised  in  it,  but 
there  may  be  sufficient  context  to  show  that  this  rule 
is  not  applicable.  It  is  a  matter  of  construction 
whether  a  pvticular  dause  is  intended  to  speak  and 
operate  from  the  death  and  not  from  the  date  of  the 
execution  of  tiie  will.  My  doubt  is  simply  whether 
there  is  in  this  particular  will  sufficient  context  to 
just^  such  a  condusiop.    The  dause  has  been  read 


THE   WfeE^Lr  REP0R1 


[KftTt?»199i] 


:Al 


COUET  OF  Af  PSAI»  Iir  THX  MkTTVR  OF  THI  SaFKTY  EZPLOSlTiS  (LtMrTED).  COtTST  OF  AFPSAL. 


bafor^f  and  I  will  not  read  it  again «  1  will  onlf  aaf 
tbiflr  that  i%  i«  one  otauw  of  for fei turd ;  aad  it  atrikei 
me  Ml  a  atrnoge  resuU  to  hold  that  aa  to  part  it  is 
retroaptotive^  aod  a«  to  part  noU 

We  are  afked  to  read  the  claase  aa  thousrh  it  were 
"  U  any  son  beoomea  bankrupt  after  tb^  date  of  this 
my  will,  OT  manias  a  firet  cousin  after  tba  date  of  my 
death,  then  there  ahall  be  a  f orf eitare J '  I  canoot 
aooept  this  view.  Beiog  bound,  aa  we  are»  to  hoLd 
that  a  baukruptay  or  alieoatlon  after  the  date  of  the 
will  would  bring  that  forfeiture  clause  itito  operation i 
it  seemt  to  me  that  we  ought  to  arrive  at  the  lame 
reiult  in  the  case  of  a  marriage  after  the  date  of  tbe 
will  and  before  the  tettator'a  death.  If,  there  for  p»  it 
rested  with  me,  1  should  be  disposed  to  say  that 
Kekewicb,  J.'b,  riew  waa  correct* 

Apptal  ftUomtd. 

8  jlioiton  for  tbe  appellant »  Watd^  Ferhf^  <fc  McKatf^ 

Eoltoitor  for  tbe  reflpou dents,  John  F,  Child^ 
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From  Chan,  Dir, 
(Yatigban  Williamiatid  Stirling,  L.  J  JO 

In  the  Mitt^  of  Thb  Safety  ExPLosrvES 
(Limtxeb).  [a,] 

Soliaior  and  dient  —  SolieiUir^s  litn  —  Company  in 
liquidation — Sale  of  cominni/'s  j/roptrty — nm^ia  ta 
ioli€tt^jr*i  poaataiion  —  Frmf  —  Serjired  eretiitar  — 
Amendmfni  or  withdrawal  of  prcfff — Inidoertenee— 
BankrupUif  Aa,  1890  (53  *&  M  Vkt  c.  71).  9,  8— 
Otmipanut  [Winding-up]  Act,  1890  (53  <£  54  Vict.  c. 
63),  Bch&duk  L,  d««fe  8. 

A  solicitor  to  a  company  in  count  of  being  wound  up 
wat^  a  creditor  of  the  comptintf  to  a  large  timmint  /or 
coitsj  for  which  he  proved  in  the  comjiiny^a  winding  up, 
hid  without  diaclmin^  any  security  held  by  him  agaitmi 
the  eon^invt  At  the  tirne  ht  held  a  lien  for  this  amount 
upon  certain  documenii  and  title  deed^  belonging  to  ike 
cotnpang.  On  the  Bfth  by  ike  liquidator  of  a  portion 
of  the  company^ i  prtqfertyt  the  ioiicitorf  viho  was  em* 
ployed  for  the  jmrpoae^  and  to  tuhmn  the  purchase' 
mofiey  liad  bten  paid^  handed  over  the  title  deeth  to 
the  purchaser  without  informing  the  liquidator  that  he 
did  so  without  prejudice  to  hi$  /ten,  retained  the  $iim 
due  to  him  from  the  company  and  hfinded  o^er  the  balance* 
No  arrangement  of  any  kind  had  et^er  been  made  hetwetn 
the  partiest  but  the  Uiittidator  was  aware  ihat  the  docu- 
mmis  were  in  the  soUtittir's  poesesiion.  On  an  applicu- 
timi  hg  the  solicitor  to  be  allowed  to  withdraw  or  anrnid 
his  proofs 

Meld,  thai^  under  the  circuTnstances,.  he  was  noi  entitled 
to  do  so f  as  he  had  nU  proved  intKivtrtenc^^  and  also  had 
allowed  the  liquidator  to  alter  his  position  on  the 
asBumpiion  that  the  solicOor  had  no  lien. 

This  was  an  appeal  from  an  order  of  Backley,  J. 

The  facta  were  a*  followa  : 

The  Safety  Kxploiives  (Limit^)  was  a  company 
formed  for  the  manufacture  of  Qxplosivea^  Me&ers* 
Ctix  &  Lafone  acted  as  the  solieitora  for  the  company 
from  the  date  of  its  ic corporation ^  and  conducted  for 
the  oompany  ee^eral  conveyancing  matters  connected 
with  the  e^mpati^'fi  propeniea,  and  alio  some  actions 
and  litigious  matters  ni  whieh  the  company  was 
engaged. 

In  1902  tbe  company  went  to  to  liquidation  and 
was  wonnd  up  by  a  compulsory  order.  At  the  date 
of  the  commencpment  of  the  winding  up  of  the  oom- 
pftny  there  waa  a  large  sum  due  to  the  company'! 

{a.)  Eeported  by  A*  E<  Tatloue,  Eiq,,  Barrister- 
at-Law« 


iolicitors  from  tbe  oompany  for  costs  and  disbnTse- 
ment«,  Tbe  solicitors  were  not  at  the  time  aware  of 
the  exact  sum  to  which  the  company* a  debt  to  them 
am  Quoted ,  bat  had  iu  their  posseaiion  as  the  sotidtora 
o(  tbe  company  the  title  d*eds  of  the  freehold  and 
leasehold  properties  of  the  company,  and  some  of  the 
lettera  patent  of  and  docunenti  oonferriog  patent 
rights  in  the  Qimpaoy  and  other  dooutnente. 

Oq  the  2Qd  of  September,  1902»  the  company's 
solicitor*  recpived  from  the  official  receiver  noticea 
oonirentng  a  meeting  of  the  creditors  of  the  oompany, 
together  with  a  form  of  proof  of  dabt,  whieh  th*» 
aolicitors  immediately  handed  to  their  clerk »  Mf< 
H.  A*  Moore,  with  instructions  for  bim  to  do  what 
was  neceisary-  He  at  once  proceeded  ti  have  tne 
b^Ha  of  costs  and  c%sh  aoconnt  of  tbe  company's 
solicitors  against  the  company  mi'le  out,  and  with 
t^em  prepared  and  filled  in  the  f  jrms  of  proofs  of 
debts  with  one  of  bis  prindpalt  for  the  amount  dne 
from  the  oompany,  and  attached  the  bills  of  costs  to 
the  form  of  proof.  At  the  time  he  was  qmim  un- 
aware that  his  principals  held  in  their  potaeasion  the 
title  de»ds  of  tbe  properUea  and  some  of  tbe  patents 
baloogtng  to  thq  company,  and  having  placed  tbe 
form  of  proof  aa  prepared  before  one  of  bis  principaU, 
it  was  a  worn  to  and  returned  to  bim  nuder  the  im- 
pression that  IK  was  perfectly  in  order.  The  Yariotts 
pro|jertiee  of  tbe  companies  were  in  Deeember^  1902, 
offered  for  sale  by  the  liquid at^ir  bf  private  treaty, 
and  the  only  tender  received  was  accepted,  the 
prioe  being  £3,600.  8ttb?4cqaently  the  liquidator 
made  inquiriea  of  the  company's  aoUcitors  with  regard 
to  the  terms  under  which  the  oompany ^s  leasehold 
properties  were  held,  and  in  relation  to  tb^  other 
properties  of  the  company ;  he  waa  also  fully  aware 
that  the  coupany^s  aolidtors  held  the  compftuy's  title 
df^eds. 

On  the  4th  of  February,  1003,  the  purobaw  of  the 
company's  property  waa  completed*  and  the  bslanoe 
of  the  purchase- money,  amounting  to  £2,840,  was 
received  by  the  company's  solicitors  for  tbe  vetidor, 
Tbey  informed  the  Itquidator  by  letter  of  the  oompl#- 
ti'tu  of  tbe  purchase^  and  the  receipt  of  the  aatd  ann 
of  £2  840,  aud  the  title-deels  weru  handed  om  to  Ibe 
pnrcbaser.  They  did  not  inform  thc)  liquidator  tbey 
had  h%nded  over  tbe  title-deads  without  prejudice  to 
their  lien. 

Oat  of  tbii  aum  the  oompany^s  aoUmtQrt  retained 
£824  12s.  5d.  in  respect  of  the  lien,  whioh  tbfy 
alleged  they  held  aa  aeaurity  for  the  debt  due  frott 
the  oompany  on  the  deeds  and  patents  in  their  poant- 
sion»  and  they  forwarded  to  the  liquidator  a  cheqae 
for  the  balance. 

On  the  23rd  of  September,  1903,  the  bquidator 
Erst  gave  notice  to  the  company^s  solicitorB  that  tli«k 
security  had  been  aurrf^ndered,  and  he  s^ked  for  pay- 
ment of  the  fium  of  £824  l^s.  M.  which  was  beiag 
retained, 

Meiara,  Oox  &  Lafooe,  after  further  corrMpon- 
dence^  appli»id  to  the  court  to  amend  their  proof  of 
debt  by  ioserting  therein  tbe  partteul«rs  of  tbe 
security  on  tbe  property  of  the  Hafety  Explc 
( Limited)  which  th^y  held  at  the  date  of  the 
mencement  of  the  winding  up  of  the  oompaciy  aad 
the  date  of  the  proof,  which  aeonrity  oonsuted  of  Ibeir 
lien  as  the  iolicitors  of  the  company  upon  the  title- 
deeds  of  the  freehold  and  leasehold  propertiea  of  the 
csompaoy  and  certain  of  the  letters  patent  tbeo  in 
their  poesetaion,  or  in  the  alteniatife  to  wi^draw  tbetr 
proof  and  rely  on  their  security > 

The  appIic*tion  was  made  in  re]ia*>oe  cm  olauie  8 
of  the  first  schedule  to  the  Companies  (Winding-up) 
Act,  1890  (a3  &  54  Tict*  0.  63)»  which  pttMdm  that  a 
aecnred  creditor,  if  he  proves  hia  debt  without  Yalntng 
hta  secnrity  and  votes  in  respect  td  tbe  whole  debt. 
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''■hall  be  deemed  to  have  aarrendered  bia  seoority 
unlet s  the  oourt  is  satisfied  that  the  omission  to  yalae 
the  seoarity  has  arisen  irom  inadvertence." 

Bdckley,  J.»  held  that  inadvertence  was 
proved,  and  that  inasmuch  as  the  sohedale 
formed  part  of  the  Act  itself  he  had  no 
idtemative  but  to  give  liberty  to  amend  or 
withdraw  as  asked  by  the  summons,  and  he  held, 
further,  that  the  creditor  who  proved  inadvertence 
was  to  be  restored  to  the  same  poution  as  he  would 
have  been  in  if  no  mistake  had  ever  been  made  with- 
out regard  to  what  might  have  taken  place  in  the 
Ifqnidtttion  proceedings. 

From  this  the  liquidator  appealed. 

n,  B*ed,  K,C.,  and  E.  0,  Simpson,  for  the  appel- 
lant.— There  was  no  referonoe  to  this  lien  except  in 
one  letter  referring  to  certain  poltciet.  The  defend- 
ants must  either  put  forvvard  their  proof  and  waive 
their  security  or  withdraw  their  proof  and  rely  on 
their  security.  Buckley,  J.'s,  order  was  erroneous — 
first,  because  the  order  would  not  help  the  defend- 
ants ;  and,  secondly,  because  the  position  of  the 
parties  having  been  altered,  this  order  never  ought  to 
have  been  made  at  all.  An  order  will  not  be  made 
when  it  is  illusory  nor  when  the  position  of  the 
parties  has  been  changed.  Negligence  in  omitting  to 
read  a  document  because  you  think  it  is  not  important 
is  not  inadvertence.  The  order  is  wronar,  because  it 
allows  the  defendant  to  withdraw  his  proof  and  rest 
on  hit  security,  and  it  thrown  on  the  liquidator  the 
burden  of  proof  that  the  sum  of  £800  odd  was  not  a 
security,  but  a  debt.  It  is  not  shown  in  the  affidavit 
of  the  defendant  what  insdvertenoe  wa«. 

ThAy  referred  to  In  re  Henry  Lister  <fc  Oo,  {Limited), 
40  W.  B.  589  [1892]  2  Cd.  D.  417 ;  and  In  re  Newton, 
46  W.  B.  63,  [1896]  2  Q.  B.  D.  403,  at  p.  406. 

Oore'Broume,  K,C.,  and  Muir  Mackenzie,  for  the 
respoadouts. — The  plaintiff  has  argued  against  argu- 
ments that  have  not  been  raised.  [VAXiaHAN  Wil- 
liams, L.J. — What  is  the  actual  order?]  The  actual 
order  is  to  amend  the  proof.  [YAXiaHAN  Williams, 
L.J. — It  is  impossible  for  us  to  deal  with  this  matter 
unless  we  see  that  the  position  of  the  liquidator  has 
been  altered,  which  we  do  not  know.]  The  defendants 
datm  Uie  £800  in  respect  of  their  Itea  on  these 
properties ;  there  was  a  lien  over  everythiogaffiKed  to 
the  soiL  -The  defendants  do  not  allege  that  the 
parties  came  together ;  the  liquidator  had  express 
notice  of  the  lit-n.  The  defenduits  should  be  allowed 
to  amend  their  proof  as  they  may  be  advised. 

They  ref  rrredto  section  8  of  the  Bankruptcy  Act, 
1890  (53  &  54  Yict.  c.  71),  and  the  following  cases : 
Ex  parte  Clarke,  In  re  Burr,  40  W.  B.  608.  41  W.  B. 
116;  and  In  re  Piers,  Ex  parte  Piers  v.  Bead,  46  W.  B. 
207,  475,  [1898]  1  Q.  B.  627.  [Vaughaw  Williams, 
L.  J.— /»  re  Eawkes,  Acktrman  ▼.  Lockhart,  46  W.  B. 
445.  [1898]  2  Ch.  D.  1.] 

H.  Beed,  K.C,  replied. 

Vauohait  Williams,  L.J.— In  myjadgment  this 
appeal  ought  to  be  allowed.  I  do  not  thi^  an  order 
ought  to  he  made  allowing  these  creditors  to  amend 
or  withdraw  their  proof.  I  must  not  be  nnderstood 
at  all  as  saying  that  tiiey  could  not  withdraw  their 
proof  for  the  purposes  of  correcting  an  inaccurate 
statement  in  it.  I  do  not  sup^e  the  liquidator 
would  have  any  objection  to  its  bung  withdrawn  with 
that  object.  Bat  in  my  judgment  they  ousht  not 
now  to  be  allowed  to  withdraw  their  proof  for  the 
purpose  of  relying  on  their  lien.  It  is  admitted  that 
tiiey  wish  to  amend  or  withdraw  their  proof  for  the 
very  purpose  of  justifying  their  claim  to  the  £800  by 
virtue  of  their  lien,  and  it  is  also  admitted  that  there 
was  not  any  express  bargain  made  between  them  and 


the  liquidator  that  they  should  retain  the  benefit  of 
their  fien.  What,  then,  have  we  to  do  in  such  a  case 
as  this?  We  have  first  to  apply  clause  8.  [His 
lordship  then  referred  to  the  clause,  and  continued :] 
I  do  not  desire  t  >  depart  in  the  slightest  degree  from 
what  I  said  in  Ex  parte  Clark,  In  re  Burr,  40  W.  B. 
608,  as  to  what  constitutes  inadvertence.  I  there 
mentioned,  amongst  things  which  could  not  con- 
stitute inadvertence,  a  case  in  which  a  creditor, 
feeing  the  advantages  and  disadvantages  of  stating 
and  valuing  his  security,  elected  not  to  prove  for  his 
whole  debt.  That  is  not  exactly  the  pre^nt  case. 
But.  spei^dng  for  myself,  I  have  been  left  by  the 
affilavit  of  Mr.  Cox  in  a  state  of  great  uncertainty  as 
to  the  circumstances  under  which  he  failed  to  mention 
his  security  in  hi*  proof.  The  proof  is  in  that  part  of 
Mr.  Oox*s  affidavit  in  which  he  deals  with  the  matter 
at  paragraph  5.  It  seems  Mr.  Moore  placed  before 
him  the  proof  to  swear,  and  a  general  form  of  proxy, 
and  that  he  swore  the  proof  and  signed  the  proxy, 
*'  In  doinff  so  I  had  the  most  perfect  confidence." 
[His  lordSiip  read  the  paragraph.]  I  can  only 
say  that  it  is  quite  consistent  with  the  statement 
that  he  was  unawsre  that  the  proof  purported 
to  state  that  his  firm  had  no  security  for  the 
debt,  and  that  he  remembered  at  that  moment 
the  fact  that  his  firm  had  the  security.  Now  if 
he  remembered  the  fact  that  the  firm  had  the 
security,  he  may  well  have  been  quite  unaware  of 
the  statement  in  the  proof  that  they  had  none» 
and  yet  have  thought  that  it  was  not  worth  while  to 
trouble  about  the  security  because  the  company's 
assets  were  likely  to  yield  208.  in  the  £  for  the 
creditors,  and  that,  if  necessary,  there  would  be  quite 
time  enough  to  amend  the  proof  by  stating  the 
security  and  its  value.  There  is  nothing  in  the 
affidavit  which  excludes  the  posiibility  of  that  state 
of  mind  on  the  part  of  Mr.  Cox.  And  if  that  was  his 
state  of  mind  it  would  not  be  true  to  say  that  he 
omitted  to  state  the  security  by  **  inadvertence " 
within  the  meaoing  of  clause  8.  Backl^,  J.,  has 
arrived  at  the  condnsion  that  the  omission  of  the 
security  from  the  proof  was  by  **  inaivertence,"  but 
his  attention  does  not  appear  to  have  been  caUed  to 
the  fact  that  the  statements  in  the  affidavit  are  open 
to  the  comment  which  I  have  made  upon  them.  On 
the  other  hand,  it  should  be  said  that  the  liter 
affidavit  of  Mr.  CkxLf  although  he  does  not  mention 
the  state  of  the  company's  assets  as  the  reason  for 
omitting  to  value  the  security,  shows  oonclutively 
that  this  ftrame  of  mind  continued  down  to  the^  time 
of  bis  swearing  the  proof,  by  this,  that  he  continued 
to  take  the  view  that  208.  in  the  £  would  be  paid  to 
the  creditors.  I  do  not  think  that  he  has  satiified  the 
onus  which  was  clearly  on  him  of  showing  that  the 
omission  was  caused  by  "  inadvertence."  But  I  will 
deal  with  the  case,  apart  from  these  considerations, 
upon  the  assumption  that  the  omission  was  due  to 
*<  inadvertence."  Bat  if  it  was  so,  what  was  the  state 
of  things  P  Here  were  solicitors  to  whom  a  debt  is 
due  from  their  clients,  the  company,  and  they  are 
relying  upon  a  lien  on  documents  of  the  company 
which  arose  during  the  time  of  their  retainer  by  the 
company,  not  by  the  liquidator.  In  the  course  of  the 
liquidation  it  became  necessary  to  realize  the 
company's  assets,  Messrs.  Oox  ft  Lafone  acting  as 
solicitors  for  the  liquidator  in  the  matter  of  the 
realizaHon.  They  put  in  a  proof  whidi  negatived 
their  having  any  hea  for  their  debt,  and  allowed 
their  client  to  invite  tenders  for  the  sale  of  the  whole 
of  the  assets,  including  those  portions  of  the  property 
the  title  deeds  of  which  they  hold.  They  allowed 
their  dient  to  do  that  without  in  the  slightest 
degree  warning  him  that,  when  he  came  to  realize 
that   part  of    the   property,    the   title   deeds    of 
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wliioh  they  held,  there  would  he  a  difficulty  in  carry- 
ing out  the  confract  in  ita  entirety  unless  20i.  iu  the 
£  wfti  paid  to  th&m  m  retpf  ct  of  their  bill  of  ooata, 
I  O'ln  only  say  that  such  oou<3uct  on  the  part  of  thia 
roUoitor  waa  perfeoUy  oujiiflteat  with  the  proof  whioh 
h«  had  put  in  on  behalf  of  hia  firm,  a  proof  which 
wfti  of  oourae  within  the  knowledge  of  the  liquidator. 
After  these  tenders  h%d  been  sent  out,  on  the  4  th  of 
January,  a  letter  u  written  by  the  liquidator  to 
Meaara.  Cox  &  Lafone,  in  the  ana  war  to  whioh  there 
10  Bu  allegation  of  their  lien  although  it  it  limited  to 
their  policy  of  influrauoe.  As  a  matter  of  fact  thia 
policy  of  insurance  ii  included  in  the  prop*»(rty  which 
waa  ultimately  eold,  althDugh  not  apparently  in 
termi,  at  all  events  in  the  form  of  tenders  which  had 
been  sent  out,  but  the  document  doea  not  in  any  way 
refer  either  to  the  proof  or  to  the  lieu  as  if  it  would 
in  any  way  interfere  »ith  the  caTjing  out  of  the 
contract.  It  u  sugi^eated  that  it  is  impireitble  that 
the  liquidator  ahonld  in  that  state  of  thinga  and  after 
the  receipt  of  that  letter  have  acted  upon  the  assump- 
tion that  tlLe  proof  as  put  in  wa^^  in  accordanc^e  with 
the  facta  and  in  accordance  with  the  position  taken 
up  by  Messrs*  Cox  &  La'cne-  I  do  not  agree  aa  to 
that,  I  can  well  conceive  the  liquida+Hor  receiving 
that  letter  without  in  the  alightest  recalling  that  there 
waa  such  a  lien  aet  up  by  theae  gentlemen  as  would 
interfere  with  the  carry ing  out  of  the  contract  between 
the  partiaa.  It  seema  to  me  that  the  folidt«>rs  hero 
were  actuated  all  the  way  through  by  the  confident 
feeling  that  20s.  in  the  £  would  be  paid,  and  under 
those  oircamBtancee  they  did  not  call  the  attention  of 
the  liquidator  to  the  fact  that  they  were  insisling  upon 
thia  lien  which  would  atand  in  the  way  of  the  realisation. 
Now  the  Bale  took  place  and  the  dee  da  were  bauf^ed 
over  by  the  aolicitor  to  the  parch asert*  The  ohvious 
duty  of  the  aolicitors,  if  they  meant  tfi  rely  upon  thia, 
waa  that  before  they  handed  over  the  deflda  to  caU  the 
attention  of  the  liquidator  to  it,  and  ank  him 
whether  there  wis  any  objection  {notwithatanding 
their  being  handed  over)  to  their  ciatm,  but  nothifig 
of  ♦hat  aort  took  place*  In  that  atate  of  things  tbe 
talfl  wftnt  throuirh,  and  they  were  handed  to  tbe 
purchftser.  Th#  soUcitora  now  come  to  ua  aaying  '*  Give 
US  leave  to  amend  our  prool"  I  think  that  l^ve 
ought  not  to  be  given.  I  think  it  ought  not  to  be 
given  because  the  solicitors'  object  in  am  rending  the 
proof  la  to  aet  up  a  state  of  things  which  if  incon- 
atatent  with  their  own  proof  that  was  on  the  file  at 
the  time  of  the  carrying  through  of  thia  purchase, 
and  is  inconsistent  also  with  their  own  action  at  the 
time  of  the  aale.  Counsel  for  the  respondenta  did  not 
deny  the  proposition  that  you  ought  not  to  &llow  the 
amendment  of  a  proof  if  the  position  of  the  parties 
has  been  altered  after  that  proof  haa  beea  put  upon 
the  B^e,  and  while  it  la  continued  there,  if  the 
liquir^ator  haa  altered  hia  position  on  the  basta  of  that 
proof  beinp:  there.  But  they  draw  thia  diatinction, 
aajiiu;,  **It  ia  not  sufficient  to  ahow  that  the 
li^ui&tor  has  acted  in  a  manner  which  ia  not 
QouaiAtent  with  the  claim  made^  but  you  mutt  ahow 
that  be  ao  acta  because  the  proof  was  on  the  file."  I 
do  not  agree  with  that*  It  aeems  to  me  if  one  man 
allows  a  at&te  of  thinga  to  continue  and  another  acts 
in  a  way  which  can  be  supported  if  that  atate  of 
things  existed,  but  could  not  be  supported  imleaa 
that  state  of  things  does  eiiist,  that  you  ought  not  to 
allow  act«  done  in  that  way  to  prejudice  or  alter  a 
itate  of  things  which  exiated  at  the  time  when  he 
waa  so  acting .  It  teems  to  me  it  would  be  wrong  to 
throw  npon  the  liquidator  the  obligation  to  show 
that  he  relied  upon  the  proof.  Whether  the  proof  was 
actually  present  in  his  mind  or  not,  he  was  dealing 
with  the  property  upon  the  basis  that  there  waa  no 
lien  at  aH  upon  it.    I  think  the  whole  conduct  of  the 


aolioitora,  apart  from  the  letter  of  the  6th  of  January, 
wa?  anch  as  to  indnoe  bim  to  auppoie  that  ther«  wua 
no  lien  which  a  aoUcitor  could  enforce  which  could 
stand  in  the  way  of  the  aale  and  purcbas^^,  and  I  think 
that  under  those  circumatancf^a  we  ou«ht  not  to  allow 
the  solicitor  now  to  amend  his  proof.  Therefore,  in 
my  opinion,  this  appeal  should  be  allowed,  firat^  on 
th^  gr  mnd  that  M*",  Cox  has  not  satisfied  the  onus 
which  waa  upon  him  of  a  bowing  this  proof  was  sworn 
by  inadvertence.  I  have  no  doubt  it  was  a  worn  by 
inadvertence  as  f^r  as  Mr.  Cox  was  aware  of  it,  but  I 
am  not  satisfied  myself  that  Mri  Cox  had  not  pres>^t 
to  hia  mind  that  hia  firm  bad  that  security.  Secondly, 
1  am  of  opinion  that  he  ought  not  to  ba  all  owed  to 
amend  in  a  case  where  the  trustee  haa  acted  in  a  way 
which  was  cousistent  with  the  facts  mentioned  in  the 
proof,  but  which  would  ba  iuoonaiatent  wirh  the 
suggestion  which  is  now  Bought  to  be  made,  t  think 
under  these  circumstances  leave  t^  amend  ought  not 
to  be  given,  anl  that  thia  appeal  shouid  be  allowed. 

Stieling,  L.J. —I  think  I  am  of  the  aame  opinion. 
The  first  p  lint  that  hai  to  be  considered  ia  whether 
the  court  ia  aatisfie  1  that  the  omianon  to  value  the 
secnriry  clairtiftd  by  the  creditor  took  place  by  inai- 
varteDce.  Now,  for  the  reaiona  which  havo  bem 
given  by  my  learn ei  brother « the  evidence  appears  to 
mf^f  aa  it  does  to  hioii  to  be  vary  unsatisfactory,  but 
I  am  not  prepared  to  say  th^t  inad?erteQoe  has  not 
baen  made  out«  Though  I  agree  with  my  lord*a 
cHticiam  of  the  affiiavit  I  prefer  to  reit  my  decision 
on  the  ground  that  the  granting  of  leave  to  amf^nd  or 
to  withdraw  a  proof  is  not  a  matter  of  right,  but  is 
subject  to  the  o:)ntrol  of  the  court*  and  ought  not  to 
be  given  in  a  cate  where  in  the  interval  bi^tween  the 
proof  being  carried  in  and  the  evidence  as  to  the 
viTjiug  of  It,  the  position  of  aU  parties,  and  ol  thft 
liquid *tor  in  particular,  h*8  b^a  altered* 

Kow  what  took  place  here  was  this.  Tho  creditor 
in  4: he  present  case  ia  a  solicitor «  and  he  hid  been  a 
solicitor  to  the  company  which  ia  being  wound  np.  and 
he  had  due  to  him  costs  to  the  amount  of  ov«r  £WQ 
in  rpap^gt  of  his  services  which  were  provable  ia  the 
winding  up,  He  had  in  his  office  certain  deeda  and 
documents  belonging  to  the  compatiy,  and  the 
liquidator  appointed  in  the  winding  up  appointed  him 
alao  as  his  solicitor,  and  amonpt  other  things  on 
which  he  was  called  to  advise  upon  by  the  liquidator 
wai  the  sate  of  the  propprfey  of  the  oompany,  Th» 
property  consisted  of  various  elements.  First  of  all 
there  waa  a  patent;  secondly,  came  freeholds  and 
lea<ieholds,  on  which  wore  plant  and  machinery,  I 
understand  fixed  and  movable;  and  laatly  there  wis 
Btock*in- trade. 

N'ow,  that  b«ing  tbe  state  of  things,  the  solicitor  had 
a  lien  on  the  documents  which  belonged  to  t^e  com- 
pany for  the  debt  due  to  him  by  the  compsny.  I 
cannot  help  tbinking  there  baa  been  acme  misappre- 
hension bat  ween  the  parties  as  to  the  nature  of  the 
solicitor^ a  right.  I  ahould  have  imagined  (of  oouisi 
from  what  I  aee  here,  though  I  cannot  say  definitely  1 1 
wa^  io)  that  there  would  be  stated  the  security  on 
the  do'^d  to  which  the  deed  and  documents  relate,  bnt 
I  need  not  aay  that  is  an  entire  misappreheDaiaii^ 
The  solicitor's  lien  aimply  entitled  him  to  retain 
those  docxmients  in  hia  hands  until  he  recei?es  p«y* 
ment  of  what  Is  due  to  him  aa  sohdtor. 

Now,  that  being  ao,  the  aolidtor  advised  the 
liquidator  with  reference  to  this  sale,  and  it  seemi  to 
me  it  was  hta  duty  plainly  to  tell  the  liquidator  wbal 
rights  he  hud  in  respect  of  these  documents,  H^ 
ought  to  have  told  him  "  Yon  have  to  sell  this  pfo- 
perty^  but  you  must  remember  we  cannot  complste 
this  sale  without  our  fecp,  and  I  shall  not  part  wtth 
the  deeds  unless  and  untill  am  paid  &11  that  ti  doe  to 
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me  from  the  company."  Then  the  tolioitor  would 
have  been  in  a  position  to  oontider  what  he  should  do» 
and  it  might  be  a  most  imp  ^rtant  thing,  indeed  it 
would  b-«  a  most  important  thing  to  consider  how  he 
should  sell  the  property.  The  patent,  for  exampU, 
which  as  I  understand  was  in  the  possessiou  of  the 
solicitor,  would  undoubtedly  affect  the  title  t3  the 
assets  of  the  company.  The  title  of  the  leaseholder 
would  be  again  affected  by  the  lease.  As  regards  the 
fixed  plant,  the  machinery  and  stock-in-trade,  that 
would  be  entirely  unaffected.  Now,  that  question  h<is 
ariseo,  not  only  in  selling  estates,  but  in  winding  up 
companies,  and  what  I  should  expect  to  be  done  is 
this.  That  either  an  arrangement  should  be  made  as 
between  the  solidtor  and  liquidator  by  which  the  deed 
would  be  parted  with  if  the  parties  were  unable  to 
oome  to  arraogements  between  themselves;  or  that 
the  matter  must  be  brought  before  the  court  in  some 
shape  or  form  that  is  best,  as  in  some  caies  it  might 
be,  that  the  sale  should  go  on  practically  unaffected 
without  the  title  deeds  being  produced  at  all,  or  taese 
documents  being  affected.  The  liquidator  gets  simply 
an  order  to  put  them  up  with  conditious  such  as  wiU 
dispense  with  him  handing  oyer  to  the  purchaser  the 
de^s  to  which  the  purchaser  would  otherwisd  be 
entitled  tv>.  That  is  all.  It  sometimes  happens  a 
portion  of  a  sale  is  allowed  to  go  on  on  the  gpround 
that  the  solicitor  directs  a  certain  amount  of  the 
purchase-money  should  be  set  aside  to  meet  the  d^im, 
but  that  is  by  a  matter  of  arrangement,  and  between 
the  parties  themselves,  or  an  arrangement  under  the 
direction  of  the  court.  No  arrangement  of  any  kind 
is  admitted  to  have  been  made  here.  The  side  was 
ready  to  take  place  of  the  whole  of  the  property  both 
where  the  title-deeds  were  withheld  and  where  they 
were  not.  The  sale  took  place  and  is  completed,  and 
the  soUdtor  hands  over  to  the  purchaser  the  deeds  of 
one  lot,  and  having  done  that  seeks  to  retain  the 
amount  of  his  lien.  Now  be  comes  to  the  court  and 
asks  it  to  assist  him  in  making  good  bis  daim  and 
that  he  may  be  allowed  to  withdraw  and  amend  his 
proof.  I  think,  under  Uie  droumstances,  he  should 
not  be  allowed  to  do  so,  and  the  appeal  will  be 
allovred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Eelder,  BoherU,  &  Co,^ 
for  W.  H.  Clarice,  Leeds. 

Solidtors  for  the  respondent,  Cox  &  La/one, 
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In  re  Solomons. 
Ex  parte  The  Bankeupt.  (a.) 

Bankruptcy — Miedemeanour  of  bankrupt — Discharge — 
••  SpedcU  reasons  " — Discharge  suspended — Applica- 
tion for  re'hearing  re/ttsed — Right  of  bankrupt  to 
apfly^Pradice— Debtors  Act,  1869  (32  &  33  Vid.  c. 
62),  s,  11,  sub-sections  9,  10,  \2— Bankruptcy  Ad, 
1890  (53  &  54  Vid.  e.  71),  s.  8,  sub-sedions  1,  2. 

Upon  an  application  for  a  discharge  under  sedion  8  of 
the  Bankruptcy  Ad,  1890,  by  a  bankrupt  who  has  bten 
convicted  of  cm  offence  against  sedion  11  of  tJie  Debtors 
Ad,  1869,  the  court  has  a  discrdion,  and  may  take  into 
consideration  as  "  special  reasons  "  for  granting  the  dis- 
€^rge,  t?ie  circumstances  under  which  the  offence  toas 
committed. 

(a.)  Beported  by  A.  B.  Tayloite,  Bsq.,  Barrister- 
at-Law. 


This  was  an  appeal  from  a  decision  of  Mr. 
Begistrar  linklater  dated  the  Uth  of  Ausust,  1903, 
refusing  an  application  to  review,  resdnd,  or  vary 
an  order  of  discharge  dated  the  27th  of  June,  1899. 

The  facts  were  as  follows:  A  reoeiving  order  wm 
m«de  against  the  bankrupt  in  November,  1898,  and 
an  order  of  adjudication  in  bankruptcy  oa  the 
15th  of  December  in  the  same  ye%r.  The  offidal 
recdver  published  hb  report  in  Februwy,  1899, 
in  which  he  stated  that  the  debtor's  bankruptcy 
was  greatly  due  to  his  unjustifiable  extravagance  ia 
living,  and  that  he,  knowing  himsdf  to  be  insolvent, 
had  not  kept  proper  books  of  account,  and  had  still 
persisted  in  CArryiug  on  his  trade,  and  also  was 
guilty  of  misconduct  in  having  accepted  bills,  in 
relation  to  his  property,  for  the  benefit  of  another 
person  and  himself,  drawn  so  as  to  represent  trade 
tnllff,  and  accepted  as  such  b^  him. 

Having  applied  for  his  discharge  on  the  28th  of 
February,  1899,  it  was  refused,  and  on  the  14  ih  of 
March  the  registrar  made  an  order  suspending  his 
discharge  for  five  years  from  the  17th  of  January, 
1899. 

On  the  6th  of  March,  1899,  an  order  was  made  by 
the  court  for  the  trustee  to  prosecute  the  debtor 
under  sub-sections  9.  10,  and  12  of  seotion  11  of  the 
Debtors  Act,  1869  (32  &  33  Vict,  c  62),  for  falsify- 
ing the  books  of  his  account  intendiog  to  conceal 
the  true  state  of  his  affairs.  The  order  was  carried 
out,  and  the  bankrupt  prosecuted  at  the  Centr^ 
Criminal  Court  and  found  guilty. 

The  Common  Serjeant,  who  tried  the  case,  ordered 
it  to  stand  over  till  the  next  sessions,  and  meanwhile 
the  bankrupt  was  kept  in  custody  for  four  weeks, 
when  the  ubmmon  S<^eant,  thinking  he  had  been 
suffidently  punished,  bound  him  over  in  a  sum  of 
£50  to  come  up  for  judgment  when  called  upon. 

The  trustee  later  applied  to  vary  the  order  of  dis- 
charge under  seotion  8  of  the  Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  but  the  registrar  refused  his 
discharge. 

The  two  sub-sections  9  and  10  of  the  Debtors  Act, 
1869,  under  which  the  debtor  was  convicted  are  as 
follows :  Section  11.  *'  Any  person  adjudged  bankrupt 
.  .  .  shall  in  each  of  the  cases  following  be  deemed 
guilty  of  a  misdemeanour  .  .  •  that  is  to  say 
{inter  alia),  (9)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  or  the  commencement 
of  the  liquidation,  or  within  four  months  next  before 
such  presentation  or  commencement,  he  conceals, 
destroys,  mutilates,  or  falsifies,  or  is  privy  to  .  .  . 
any  book  or  document  affecting  or  rdating  to  his 
property  or  affairs,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  conceal  the  state  of  his  affairs  or  to 
defeat  the  law."  Sub-section  10  is  substantially  the 
same. 

On  the  3rd  of  April,  1900,  a  fresh  application  was 
made  by  the  bankrupt  to  the  registrar  to  rehear  his 
applicaHon  for  discharge,  when  he  alleged  that  all 
the  facts  were  not  fully  before  the  court  when  his 
application  was  refused,  and  that  Wright,  J.,  had 
held  there  was  no  fraudulent  preference  upon  au 
application  by  the  trustee  to  have  a  payment  by  the 
bankrupt  to  a  creditor  set  adde,  the  transaction  which 
he  had  tried  to  conceal  in  his  books. 

This  application  was  on  the  30th  of  April  refused  by 
the  registrar,  and  on  the  22nd  of  June  his  appeal  there- 
from was  dismissed,  when  no  person  appeared  for  the 
offidal  recdver. 

On  the  11th  of  July,  1901,  the  registrar  again 
refused  his  application  for  a  rehearing  of  his  applica- 
tion for  discharge,  and  on  the  26th  of  May,  1903, 
another  application  was  made  by  the  bankrupt  for  a 
day  to  be  fixed  for  the  rehearing,  and  to  amend  the 
order  of  the  27th  of  June,  1900,  and  this  was  again 
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refused ;  on  appeal  it  waa  referred  biak  to  the 
re^strar  to  enable  ktm  to  go  through  ttia  avid e ace 
iuppU^  by  the  bftnknipt  in  support* 

On  the  11th  of  August,  1903i  the  reglitrar  came  to 
the  conclueiau  that  no  **  spedf^l  oircufiiRtaticei  *' 
exiitad  whioh  woutd  juflUff  him  grantiDg  the 
ba^ktapt's  ditobarg^  uuder  tub -^section  2  of  aeatiuti  3 
of  the  Bankruptey  Act,  1890,  and  that  ha  ought  not 
rehear  the  bankrupt's  appUcation  on  that  aoc:>untp 

Tkn  Bankruptcy  Act,  lS90i  b.  8,  tab-Bection  1, 
provide i  as  followa:  *'A  baukrupt  mafi  at  anf 
time  altar  beiog  adjudged  bankrupt,  apply  to  the 
oourt  for  an  order  of  discharge,  and  the  court  nhall 
appoint  a  day  for  h earing  the  appUcation  •  «  *** ; 
Bnd  stib-sectioD  2  :  * '  On  the  hearing  of  the  appHca* 
tion  the  court  shall  take  into  consideration  a  report  of 
the  ofilcial  receiver  as  to  the  bai:ikrupt*B  conduct  and 
affairs  ( including  a  report  ai  to  the  bankrupt's 
cjiidTiot  during  the  prooaeding^  undirr  his  bank- 
ruptcy}, and  may  either  grant  or  refuse  an  absQlute 
order  of  discharge.  ,  •  ^  Provided  that  the  court 
shall  refuse  the  die  charge  in  all  cases  where  the 
b&nkrupt  has  committed  any  misdemeanour  under 
the  Debtors  Act,  18G9,  or  the  principil  Aot,  or  any 
other  misdemeauour  oo&nected  with  his  bankruptcy, 
or  any  felony  connected  with  his  bankruptcy,  nnless 
for  special  reasons  the  court  otherwise   determiQas 

The  bankrupt  appealed. 

Oct  30.—//.  n^d,  K.a,  and  A,  B,  Carrington,  for 
the  bankrupt. — Section  8,  aub-aection  2,  of  the  Bank* 
ruptcy  Act,  1890,  was  intended  to  give  the  court  a 
discretion  ia  proper  cases,  luch  as  an  application  for 
a  discharge,  when  the  facts  proved  are  not  serious ; 
that  is,  IS  this  offence  of  such  a  kind  as  for  the  court 
to  say  that  thia  man  shall  not  trade  again  ?  There 
are  special  reasons  in  this  case,  lapse  of  time  and 
good  conduct  of  the  bankrupt,  whioh  are  not 
sufficient  to  justify  a  refusal  of  an  application  for 
discharge. 

Tney  citel  th^  following  cm<*s:  In  re  Tohiaa  Jt  Co.^ 
30  W.  B.  3D9,  [I8f)^]  1  Q.  B,  103  ;  In  re  Frtfman.  Ex 
parte  Freeman,  7  MorreJl  38,  38  W*  E.  Dig,  16 ;  fn  re 
Linyd,  Ex  payfe  IJoyd,  0  Morrell  297,  38  W,  B.  Dig. 
16;  Ex  parte  Ii\U,  In  re  Bird,  32  W.  R.  177,  23 
Gb.  D.  G9o,  32  W,  R.  Dig,  17  ;  In  rr  Sievem,  Ex  parte 
Board  p/  Trade,  47  W,  R.  fil,  [1998]  2  Q,  B,  495  ;  In 
re  Jlieharda,  Ez  pitrU  £mn«,  10  Morrell  136  ;  Berhert 
V.  Snt/er,  L.  B  5  Q.  B,  965, 

Vaughan  Wiixiams,  L. J.— We  are  of  opinion  that 
a  primd  facie  case  for  hearing  this  matter  has  been 
made  out,  and  we  think  it  daairable  to  deal  with 
those  circumstances  ourselves;  we  think,  therefore, 
we  had  better  adjourn  this  matter  for  three  weeks, 
that  notice  should  be  given  to  the  official  receiver, 
and  a  notice  put  in  the  newspapers  to  allow  of  any 
creditors  to  come  in* 

Nov,  20.— Sir  E.Carson,  3.G*t  and  Muir  MacJeenzief 
for  the  ofl&oial  receiv^jr, — An  advertisement  has  teen 
issued,  ard  the  official  receiver  received  notice  of  the 
appeal •  Under  the  Act  of  1 8G9  the  Court  of  Bankruptcy 
bad  no  discretion  at  aU,  they  were  bound  to  refuse 
the  discharge,  but  by  anb^iection  2  of  the  Bankruptcy 
Act,  1S90,  ''unless  for  *  special  reasons*  the  court 
otherwise  determines  .  •  ,"  The  **  special 
rf  aaons  **  there  referred  to  must  be  specTal  reasons 
existing  at  the  time  of  the  order  of  discharge,  and 
the  oourt  cannot  gf^t  rid  of  the  fact  of  the  conviction. 
[Vaughaw  Wiixums,  L.J.  — a  refusal  of  discbarge 
is  ID  no  sense  a  part  of  a  punishment  for  a  crime]. 
The  Legislature  found  this  state  of  things  under  the 
law  prior  to  1890,  afterwards  it  was  their  intention 
that  uuder  tie  Act  of  1869  a  bankrupt  should  be 
placed  in  a  poiitian,  in  the  iuto:esti  of  the  community. 


so  as  to  prevent  him  from  trading,  if  he  is  convictel 
of  a  misdemeanour  under  that  Act,  and  where  there 
is  a  conviction,  strong  facts  must  be  found  to  perinst 
such  a  man  to  trade  after^  This  is  ncit  one  of  the 
cases  speciaUy  provided  for  in  the  Act,  and  about 
this  parLicuiar  matter  the  court  can  only  afiEx  condi^ 
tions  as  to  the  discharge,  and  onl?  for  special  reasont. 
The  Legislature  has  intended  that  when  a  man  baf 
been  convicted,  unless  he  can  ihow  **  special  reaflona,*' 
the  court  ought  not  to  allow  hvm  his  dlschvgQ* 
Whatever  this  man^s  motiTee,  the  Legij^lature  haseaid 
that  the  crime  of  which  he  was  convicted  was  a 
criminal  oHence,  and  that  he  should  be  deprived  of 
his  certificate  of  discharge.  [VAOOaAN  Williams, 
Lt J , ,  read  LordAlverst^ne^s judgment.]  Theo fftmce 
is  the  conceal  men  t  in  the  books,  and  there  are  no 
cases  where  a  bankrupt  has  ever  KOt  his  discharge 
who  has  committed  a  criminal  off^nc*)  under  this 
section.  His  subsequent  conduct  after  the  refusal  of 
the  order  of  discharge  is  of  no  acaouut ;  his  conduct 
in  relation  to  his  bankruptcy  alone  would  constitute 
special  circumstancea. 

H,  Meed,  K,0.,  and  A,  H*  Carringtont  for  the  bank* 
mp^^ 

Vaughati  WtLUAMB,  LJ,— We  have  already  lald 
that  we  think  a  day  ought  to  be  named  for  reheariDg 
this  c^ae  ouraelves,  instead  of  sending  it  back  to  the 
registrar,  and  we  will  now  give  our  reasons  for 
thinkiog  why  we  should  fix  a  day.  What  wa  have  to 
consider  with  regard  to  this  section  is  the  meaning 
of  the  words  **  special  reaaonn  **  in  the  proviso  at  the 
end  of  the  sub-ssction  2.  [Eia  tordabip  read  the 
sub -section.]  Wa  have  to  consider  what  is  the 
meaning  of  those  words*  So  far  as  the  language  is 
conclusive,  there  is  no  limitation  put  on  **i{iecial 
reaaona,"  but  it  is  left  to  the  discretion  of  the  ourt 
to  say  what  constitutes  **  special  reasons/*  I  am  very 
anxious  not  to  say  anything  more  than  is  necessary, 
nor  to  fetter  any  court  hereafter  as  to  the  onatmc^ 
tion  they  may  put  upon  the  term  **  special  reasons," 
but  the  G  intention  of  the  »Solici  tor -General  was  that 
you  could  not  take  into  consideration  any  of  the  oir- 
cumstances  under  which  the  offence  was  committed, 
nor  the  conduct  of  the  bankrupt  after  his  discharge 
had  been  refused,  and  regfird  that  in  the  light  of 
special  circumstances,  I  do  not  think  it  is  necesaary 
to  de^  with  the  second  contention  of  the  3oUcitcr- 
Qeneral.  I  heard,  and  am  greatly  impressed  with  hia 
argument  that  to  say  that  the  gofMi  conduct  of  a  man 
af  ttT  his  bankruptcy  constituted  a  special  reason  was 
to  say  that  a  man  by  abstaining  from  doing  anything 
that  was  wrong,  what  may  be  called  good  conduct, 
created  a  specieL  circumstance  under  the  section.  I 
do  not  thiok  it  is  for  na  to  decide  that,  althoagh  I 
feel  the  force  of  the  Solicitor- Gr^neral's  argument.  I 
will  deal  with  the  other  contention  advanced  by  the 
Solicitor-General— that  is,  that  given  a  conviction,  one 
could  not  take  into  consideration  as  a  special  reason  the 
object  of  the  offender  when  he  committed  the  offenc**, 
I  think  yon  can.  The  very  fact  that  the  Com  moo 
Serjeant,  who  bied  the  case,  dealt  with  it  in  the  way 
he  did  is  a  special  circnmstauce,  which  ought  to  be 
taken  into  consideration.  Can  i%  then,  be  said  that 
because  tbe  learned  judge  so  deals  with  an  offence  as 
to  shew  that  in  his  opinion  it  was  not  oomparatiYfly 
a  grave  instance  of  the  offence  under  the  aeotiOQi  ii 
bankrupt  can  say  at  once,  **  Give  me  my  diiotia^* 
DOW,*'  or  to  wait  a  short  time  and  then  say,  "  Gi« 
me  my  dischari^e  now."  I  think  not  Wheo  oooe 
you  have  got  the  fact  that  there  are  circnmstiiLoei  in 
connection  with  the  offence,  which  go  in  mitigation 
of  the  offence,  you  have  a  special  cirouinstftaoe»  bat 
it  is  v^ry  right  that  there  should  be  a  period  ol  pro- 
^  bation.    The  intention  of  the  LegisUtun  u.  thftt  ft 
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man  who  has  been  made  a  baokrapt,  and  who  has 
been  gniity  of  misoondnct  under  section  11,  sub- 
sections 9  and  10  of  the  Debtors  Aot,  1869.  should 
not  be  allowed  to  exercise  his  rights  of  trading  im- 
mediately. It  is  quite  right,  therefore,  that  in  such  a 
c^se  an  immediate  discharge  should  not  be  gpranted, 
even  though  special  oiroumstaoces  may  exist.  A 
period  of  probation  is  necessary  always,  during  which, 
if  the  baukrnpt  behaves  badly,  he  would  forfeit  all 
chance  of  taking  advantage  of  tbe  mitigating  droum- 
•tanoes  which  were  present  when  the  offence  was 
committed.  On  the  other  hand,  if  a  sufficient  time 
has  elapsed  to  enable  one  to  form  an  opinion  whetber 
to  allow  such  a  man  to  trade  would  he  dangerous  to 
the  public,  then,  if  his  conduct  is  of  such  a  descrip- 
tion as  to  show  he  is  not  likelv  to  be  dangerous,  then 
I  think  his  discharge  should  be  grant^.  I  thiak 
this  was  the  view  taken  by  Lord  Alverstone  in  the 
Oourtof  Appeal  on  this  very  matter.  I  do  not  tbink 
that  he  was  deciding  then  that  mere  good  conduct 
for  a  period  of  time  would  constitute  a  special  reason. 
Under  these  circumstances  I  think  a  day  ought  to  be 
named.  I  am  not  expressing  any  opinion  as  to  what 
should  be  our  judgment  in  regard  to  whether  the 
order  should  now  be  varied.  But  there  are  spedal 
reasons  existing  in  this  case  by  meins  of  what 
happened  at  the  trial,  and  also  by  the  light  thrown 
on  tne  debtor's  conduct  in  respect  of  the  very  transac- 
tion which  constituted  the  basis  of  Wright*  J.'s, 
decision  when  he  convicted  bim,  that  the  obj-«ct  was 
not,  as  the  trustee  and  official  receiver  at  one  time 
obviously  thought,  the  fraudulent  preference  of  a 
particular  creditor.  If  we  think  that  the  period  of 
probation  has  expired,  we  could  fix  a  day,  probftbly, 
to  hear  the  application  to  vary,  but  we  will  ourselves 
dispose  of  the  question  by  hearing  the  appeal  from 
^e  refusal  of  tne  registrar  to  vary  the  order  of  dis- 
oharge,  and  tbe  onus  will  lie  on  the  appellant. 

BoMBB,  L.  J. — I  think  that  the  case  is  so  confusc^d, 
and  the  droumstances  are  so  peculiar,  that  we  ought 
to  hear  the  debtor's  application  for  a  discharge  our- 
selves and  dispose  of  the  matter.  Personally  I  desire 
to  say  that,  as  at  present  advised,  I  am  not  in  doing  so 
to  be  supposed  to  hold  that  the  good  conduct  of  a  bank- 
rupt in  commerce  since  his  bankruptcy  would  in 
itself,  ape^  from  other  considerations,  form  a  **  special 
reason'*  within  the  meanng  of  sub-section  2  of 
section  8  of  the  Bankruptcy  Act,  1890.  I  do  not  think 
it  good  or  advisable  to  try  and  put  a  construction  on 
what  are  "  special  reasons " ;  but  in  hearing  an 
apl^ication  for  a  discharge  on  Uie  ground  of  '*  special 
reasons,"  and  in  deciding  what  should  be  done  upon 
it,  I  think  the  court  cannot  disregard  the  conduct  of 
the  debtor,  at  any  rate  in  the  btnkruptoy,  and 
especially  with  reference  to  the  act  of  misdemeanour  of 
which  he  may  have  been  guilty. 

STiBLiNa,  L.J.— I  should  like  to  add  that,  in  my 
judgment,  in  any  view  of  the  case  there  are  special 
reasons  in  this  case.  First,  there  is  the  mode  in  which 
the  learned  judge  dealt  with  the  case  of  misdemeanour, 
and  to  that  I  tbink  great  weight  ought  to  be  attached. 
But  it  does  not  rest  there  alone,  because  the  circum- 
stances under  which  tbe  misdemeanour  of  which  the 
bankrupt  was  found  guilty  was  committed  have 
been  investigated,  and  have  been  adjudicated  by 
Wright,  J.,  and  the  condusion  to  which  he  came  on 
that  occasion  tends  to  corroborate  the  accuracy  of  the 
judgment  which  the  learned  judge  who  tried  the  case 
formed  at  the  hearing.  In  these  circumstances  it 
seems  to  me  there  are  special  reasons.  I  must  also 
add  this:  ihai  1  do  not  forget  that  both  these  fac^^ 
were  before  this  court  on  tbe  22ud  of  June,  1900, 
when  an  implication  to  fix  a  date  for  rehearing  bad 
been  made  before  the  learned  registrar,  and  refused 


by  him.  and  the  court  affirmed  that  decision.  I  do 
not  thmk  tbat  that  amouated  to  a  decision  by  this 
court  that  there  were  no  special  circumstances  in  this 
case. 

The  record  of  the  judgment  which  we  have  from 
the  registrar's  book  seems  to  prove  the  contrary, 
because  it  seems  to  me  to  have  been  simply  a  decision 
that,  although  there  were,  or  at  any  rate  might  be, 
special  cifcumstances  in  the  case,  the  time  had  not 
arrived  when  they  ought  to  be  ti^en  into  considera- 
tion by  this  court  or  by  the  court  which  had  jurisdic- 
tion to  hear  tbe  application.  Three  years  have 
elapsed  since  then,  and  I  am  not  prepared  to  say  that 
suffideot  time  has  not  elapsed.  I  desire  to  say  no 
more,  leaving  the  rest  of  the  circuoistances  under 
which  the  present  application  is  made  to  be  considered 
when  we  hear  the  argument. 

Appeal  allowed* 

Dec  11. — Application  for  discharge  came  on  for 
rehearing. 

Reedf  JT.  C. — The  bankrupt  hss  since  his  conviction 
endeavoured  to  redress  tbe  past. 

Affidavits  of  witnesses  in  reference  to  his  good 
conduct  were  read. 

Muir  Mackenzie^  for  the  offioial  receiver. 

Yauohan  Williams,  L.J.— We  are  of  opinion  that 
the  bankrupt  ought  not  to  be  refused  his  discharge 
for  ever,  yet  the  report  of  the  offioial  receiver  has 
certainly  disclosed  matters  which  tell  very  heavily 
against  the  debtor  in  this  case;  and  the  order  sus- 
pending his  discharge  for  five  years  was  made  iade- 
pendently  of  the  offence  of  whicb  he  was  subsequently 
oonviotea,  and  we  cannot  in  dealing  with  this  ques- 
tion regard  this  fact  of  no  account,  therefore  we  tnink 
it  desirable  under  the  circumstances  that  his  discharge 
should  be  suspended  for  one  year  beyond  the  five. 

BoinsR  and  Stirling,  L.JJ.,  concurred. 

Solicitors  for  the  appsUant,  Ralph  Baphad  db  Co, 

Solicitor  for  the  official  receiver,^ iSo/tcttor  to  the 
Board  of  Trade* 


W^  <Sotttt  of  Ju0ti(i. 

K.  B.  Div.      I  «  .    oq 

(Channell,  J.)  ]  ^""^^  ^^' 

Lord  Ludlow  v.  Pikb.  (a.) . 

Landlord  and  tenant  —  Tithe  —  Agreement  to  pay 
additional  sum  by  way  of  tithe — Legality  of  agree' 
menJt— Tithe  Act,  1891  (54  <fe  56  Vid.  c.  8).  s.  1  (1). 

An  agreement  whereiby  a  tenant  agrees  to  pay  by  way 
of  further  rent  **  $o  much  as  the  landlord  shall  pay  for 
tithe  rent-charge**  comes  within  the  prohibition  enacted 
by  section  1  (1)  of  the  Tithe  Rent-charge  Act,  1891,  and 
is  therefore  void. 

Point  of  law  raised  on  the  pleadings. 
The  following  are  the  facts  of  the  case : 
Tbe  plaintiff's  predecessor  let  to  the  defendant  a 
farm  at  the  yearly  rent  of  £255,  and  also  by  way  of 
further  rent-diarge  so  much  as  the  landlord  shall  pay 
for  the  tithe  rent-charge  on  such  premises.  The 
plaintiff  brought  an  action  to  recover  £127  10s., 
being  six  months'  rent,  and  the  defendant  paid  into 

(a.)  Reported  by  Alan  Hogo,  Esq.,  Barri^ter-at- 
Law. 
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court  £117  108.,  and  pleaded  that  the  balance 
£10  111.  9d.  in  respect  of  rent-charge  could  not  be 
recovered  by  the  landlord  as  it  was  void  under 
section  1  (1)  of  the  Tithe  Bent-oharge  Act,  1891.  That 
section  is  a^  follows :  "  Tithe  rent-charge  as  defiued 
by  this  Act  issuing  out  of  any  lands  shall  be  payable 
by  the  owner  of  suohlan'^s,  notwithstanding  any  con- 
tact bet  t^een  him  and  the  occupier  of  such  lands; 
and  any  contract  made  between  an  occupier  and 
owner  of  lands  after  the  pasoing  of  this  Act  for  the 
payment  of  the  tithe  rent-charge  by  the  occupier 
sh«ll  be  void." 

The  question  for  the  opinion  of  the  court  was 
whether  the  clause  in  the  lease  came  within  the 
section. 

Foots,  K.G.  {Girland  and  Foa  with  him),  for  the 
plaintiff. — this  clause  does  not  come  within  the 
section.  Tae  Act  was  passed  to  prohibit  the  occupier 
pacing  the  tithe  rent-eharge  to  the  tithe  owner.  It 
did  not  prevent  the  landlord  tran«ferriag  the  burden 
of  the  tithe  rent-charge  to  the  occupier  by  agree- 
ment. 

He  cit«d  Daviea  v.  Fitton,  2  Dr.  &  W.  223,  and 
Beadd  v.  PiU,  13  W.  E.  287. 

Moysea^  for  the  defendant,  was  not  called  upon  to 
argue. 

Channell,  J. — ^There  may  be  a  good  miny  reasons 
why  the  Legislature  should  not  have  prohibited 
contracts  of  this  nature,  but  I  have,  sitting  here,  to 
deal  with  the  words  of  the  Act  and  to  see  whether 
the  words  in  the  lease  come  within  the  language  of 
the  section.  Now,  the  agreement  here  is  to  pay  an 
additional  sum  for  rent  equal  to  the  amount  of  the 
tithe.  That  puts  on  the  tenant  the  burden  of  the 
tithe,  giving  him,  on  the  one  hand,  the  banefit  of  aoy 
reduction  if  the  price  of  com  should  fall,  and  making 
him  pay  an  additional  sum  if  tii-i  price  of  com  should 
rise.  I  think  that  comes  witnin  the  prohibition 
enacted  by  tlie  st  »tute.  I  confess  I  do  not  qu'te  sf e 
why  the  Legislature  should  bsve  forbidden  a  contrM)t 
of  this  kind. 

The  object  of 'the  Act  would  have  been  attained 
without  that  prohibition,  but  it  is  sometimes  con- 
venient to  go  beyond  what  is  absolutely  necessary  in 
order  to  ensure  that  the  particular  object  in  view 
shall  be  attained.  But  wlM^tever  the  reason  of  the 
probibltioa  it  is  there,  and  in  my  opinion  this  agree- 
ment clearly  comes  within  the  words  of  the  section. 
With  regard  to  the  authorities  I  think  that  Daviea  v. 
Fitton  is  directly  in  point.  In  that  case  the  Lord 
Chancellor  of  Iroland  drew  a  distinction  between  a 
covenant  to  pay  an  exact  amount  of  tithe,  whatever 
it  may  be^  and  a  covenant  to  pay  a  sum  assessed  as 
compensation  for  having  to  pay  tithe,  and  expressed 
his  opioion  that  the  latter  covenant  would  be  perfectly 
good.  The  case  of  Colbron  v.  Travers,  12  0.  B.  N.  S.  4, 
is  to  the  same  effect. 

In  my  opinion,  therefore,  this  agreement  oomes 
within  the  express  words  of  the  statute,  and  there 
must  be  judgment  for  the  defendant 

Judgment  accordingly. 

B-tlicitors  for  the  plaintiff,  Rowdiffea,  RawUy  Ss  Co., 
for  Pinniger,  Callaway ,  db  Pinniger,  Westbnry. 

Solicitors  for  the  defendant,  J.  T.  Romter. 


K  B.  Div.      { 
(Channell,  J.)  | 


Feb.  22. 


Paekbe  and  Anothbb  v.  London  CoTnrrr 
Council,  (a.) 

Public  authority t  action  against  —  Tramway  ayatem 
acquired  by  county  council — Public  undertaking  or 
commercicU  enierprize — Acquired  and  carried  on  wUk 
funda  provided  by  the  nUea — Accident  to  paaaenger — 
Time  wUhin  which  action  must  be  brought — Public 
Authoritiea  Protection  Act,  1893,  a.  1  (a). 

The  de/endanta,  a  loccd  authority,  acquired  under  an 
Act  of  Parliament  power  to  purchaae  and  work  the  under- 
taking  of  a  tramuHxy  company  with  funds  provided  out 
of  the  ratea,'  The  plaintiffa  received  peraonal  injuries 
owing  to  the  alleged  negligence  of  the  de/endanta*  aervantaf 
whereby  the  tramcar  on  which  they  were  travelling 
collided  with  another  tramcar.  In  an  action  to  recover 
damagea  commenced  more  than  aix  montha  after  the 
accident,  the  defendanta  pleaded  that  tJie  action  could  not 
be  maintained  by  reaaon  of  the  proviaion  in  aeetion  1  (a) 
of  the  Public  Authoritiea  Protection  Act,  1893. 

Held,  that  the  local  authority  could  avail  themadvea  of 
the  protection  afforded  to  public  authoritiea,  and  that  the 
action,  therefore,  not  having  been  brought  within  aix 
montha,  waa  barred. 

Case  stated  by  order  of  a  m%sber  for  the  detemiina- 
tion  of  a  poiot  of  law  raised  by  the  defendants. 

The  question  for  decision  was  whether  the  Public 
Authontit»8  Protection  Act,  1893,  availed  the  defend- 
ants, as  common  carriers,  in  their  defence  to  an  aotiou 
for  damages  for  personal  injuries  sustained  bv  the 
plaintiffs  by  the  alleged  negligence  of  the  defendants' 
servants.  The  defendants  were,  under  the  London 
Tramways  Act,  1896,  proprietors  of  the  tramways,  and 
the  plaintiffs,  mother  and  son,  were  psssengers  on  one 
of  their  tramcars  from  Tooting  to  Westmtnster. 
Another  tramcar  of  the  defendants  was  coming  from 
Blackfriars  to  Tooting,  and  the  drivers  of  each  oar 
endeavoured  to  get  first  on  to  a  single  tramvray  Uoe. 
In  doing  so  the  oars  collided  and  the  plaintiffs  thereby 
received  the  injuries  they  claimed  damage  for. 

Section  1  of  the  Act  provides  that  *'  Where  •  .  • 
any  action  ...  is  commenced  •  .  •  against 
any  person  for  any  act  done  in  pursuance  •  •  •  of 
any  Act  of  Parliament  or  of  any  public  duty  or 
authority,  or  in  respect  of  any  alleged  negleot  or 
default  in  the  execution  of  any  such  act,  doty,  or 
authority,  the  following  provisions  shall  have  effect : 
(a)  The  action  .  .  .  shall  not  lie  or  beinstitated 
unless  it  is  commenced  within  six  months  next  after 
the  act,  negleot,  or  default  complained  of,  or,  in  the 
case  of  the  continuance  of  injury  or  dsmage  within  lis 
months  after  the  oeasing  thereof." 

The  plaintiffs  issued  the  writ  in  this  action  on  the 
12th  of  January,  1903,  against  the  defendant  county 
council  to  recover  damsges  for  personal  injuria 
received  ai  above  stated  on  the  16th  of  Jane,  1902. 
The  accident  took  place  during  the  electrification  of 
the  line,  when  two  lines  were  placed  so  dose  togethrr 
that  if  two  cars  passed  at  that  point  a  coUinon  most 
ensue.  It  was  admitted  for  the  purpose  of  having 
this  preliminary  point  of  law  decided  that  it  shoold  M 
taken  ^t  the  collision  was  caused  by  the  negligenoe 
of  the  drivers  of  the  cars,  or  one  of  them,  in  getting  the 
cars  into  the  position  in  which  they  came.  The 
defendants  by  virtue  of  certain  private  and  locsl  Acts 
of  Parliament  had  acquired  the  tramways  of,  among 
other  companies,  the  London  Tramways  Co.,  and  at  the 
time  of  the  accident  were  carrying  on  the  enterpcisi 

(a.)  Beported  by  Ebsxine  Bud,  Esq.,  Barrister- 
at-Law« 
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in  relation  to  the  tramways  with  lands  prorided  oat 
of  the  rates. 

The  defendants  contended  that  they  were  exonerated 
from  Jiability  h*re  bxtaase  in  carrying  on  the  wotkmgs 
of  the  tramways  the  proTinonsof  UiePablto  Authorities 
Protection  Ajt,  1893,  applied  in  th^ir  favonr,  and  that 
inasmuch  as  the  plaintiff*  had  not  commenced  pro- 
caediogs  within  six  months  after  the  n^giigeat  act 
complaioed  of,  the  action  was  barred  by  the  limitation 
imposed  by  section  1  (a)  of  th«t  statute. 

The  question  of  law  raised  was  now  argued. 

Moysei^  for  the  plaintiffs. — The  defendants  qud 
carriers  of  passengers  f»r  profit  are  enffaged  iu  a 
c  >mmercial  ent^rprfz<«,  and  are  therefore  not  witbiu 
the  provisions  of  the  Act  of  1893.  and  cannot  rely  on 
the  defence  given  to  pnblic  bodies.  Therefore  the 
action  is  not  barred :  Gor/un  ▼.  London  and  Bnghton 
Railxoay  Co,,  5  A.  &  B.  547 ;  Palmer  ▼•  Grand  Junction 
Railtvay  Co.,  4  M.  &  W.  749. 

Daldy,  for  the  defendants. — It  is  assumed  here  that 
fheacci<lent  was  caused  by  thenegligenceof  ore  or 
both  of  the  drivers  of  the  defendants'  tramwajs. 
Therefore  the  claim  is  based  on  the  "neglect  or 
default "  of  the  servants  of  the  county  coundL  The 
council  was  working  the  line  under  powers  granted 
them  for  that  purpose  by  Act  of  Parliament,  and  the 
necessary  funds  were  provided  by  the  rates.  It 
follows  that  if  the  plaintiffs  succeed  the  damages  they 
reoo?er  and  the  cosrs  that  the  council  would  in  that 
case  have  to  pay  mutt  be  borne  by  the  rates,  and  the 
county  council  are  under  a  statutory  obligation  not  to 
do  anything  negligently  whereby  expenses  would  be 
thrown  on  the  ratepayers.  The  defendants  here  are 
not  a  commercial  company,  but  a  municipal  body. 
Therefore  we  have  all  the  elements  neceisary  to  con- 
stitute the  council,  as  the  tramways  authority,  a  public 
authority  as  distinguished  from  a  commercial  com- 
pany. It  follows  mat  they  are  entitled  to  the  protec- 
tion given  by  the  Act  of  Parliament  to  public  bodies 
against  whom  a  daim  is  made  based  on  neglect  or 
default  in  carrying  out  a  public  duty.  ^^AtUyrney- 
General  v.  Margate  Pier  and  Harbour  Co,,  48 
W.  B.  518,  [1900]  1  Ch.  749;  The  Ydun,  [1899]  P. 
236;  47W.  B.  Dig.  166;  Ambler  A  8on$  (Limited) 
▼.  Bradford  Corporation,  [1902]  2  Oh.  585.  51 
W.  B.  Dig.  43;  Machey  v.  Tdworth  Joint  Isolation 
Hospital  Biatrict  Board,  [1900]  2  Q.  B.  454,  48 
W.  B.  Dig.  99;  Edwards  v.  8t,  Mary,  Islinqton, 
87  W.  R  347,  22  Q.  B.  D.  338 :  North  Metropolitan 
Tramways  Co.  v.  London  County  Council,  46  W.  B.  554, 
[1898]  2  Oh.  145,  were  referred  to.]  Tne  proviso  in 
section  1  (a)  does  not  avail  the  plaintiffs  by  enlarging 
the  time  within  which  the  action  can  be  commenced : 
Carey  v.  Bermondsey  Borough,  20  Times  L.  B.  2. 

Moyses  replied. 

Ohannxll,  J. — I  confess  that  during  a  considerable 
portion  of  the  argument  I  was  inclined  to  think  that 
there  were  gprounds  upon  which  I  could  decide  the 
question  raised  in  favour  of  the  plaintiffb,  but  I  have 
come  to  the  oondusion  that  the  matter  is  concluded 
by  authority,  and  that  whatever  my  personal  opinion 
may  be  on  the  facts,  I  am  bound  by  iaie  prindple  laid 
down  in  The  Ydun  to  give  my  judgment  for  the 
defendimts.  The  facts  here  were  that  the  London 
Coun^  Ooundl,  under  the  combined  operation  of 
several  Acts  of  Parliament,  obtained  the  powers  to 
acquire,  and  when  acquired  to  work,  certain  tram- 
ways, and  in  psrticular  the  tramway  to  Tooting  on 
which  this  accident  arose,  which  was  alleged  to  be  due 
to  the  negligence  of  one  or  other  of  the  tramcar 
drivers.  The  Question  which  thus  arises  is  whether 
an  acUon  would  lie  which  had  not  been  commenced 
within   dx  montiis  after  the  aoddent,    and   that 


depends  on  whether  or  not  the  defendants  are  a 
boay  to  which,  in  rdation  to  thdr  tramway  under- 
taking, the  Pnblic  Authorities  Protection  Act  applies. 
ThA  cMe  dedded  by  Eekewich,  J.,  of  the  Attorney- 
General  v.  Margate  Pier  and  Harbour  Co,  shows  that 
the  tramway  company  from  whom  the  defendants  had 
purchased  the  undertaking  would  not  have  been  pro- 
tected by  the  statute  unier  dmilar  circumstances, 
since  they  were  dearly  a  commerdal  comfMkny,  and 
none  the  less  so  because  they  carried  on  thdr  under- 
taking under  statutory  powers.  The  present  ca«e 
is  different,  inasmuch  as  the  defendants  Cirry  on 
the  enterprize  as  a  muoicipal  body.  It  is  a  general 
prindple,  when  things  have  to  be  paid  for  out  of 
the  rate*,  that  the  ratepayers  must  bear  their  own 
burdens,  and  must  not  leave  such  things  unpaid 
and  thus  shift  the  liability  to  some  future  date,  to 
be  borne  possibly  by  other  ratepayers  made  uable 
under  a  subsequent  assessment.  That  principle 
might  have  b(>en  the  resson  why  this  protection 
was  given  to  public  authorities  by  the  Legislature, 
so  that  as  nearly  as  posdble  those  who  while  in 
office  incurred  a  liability  might  be  the  body  against 
whom  prooi>edings  to  recover  damages  might  be 
instituted.  However  that  may  be,  I  do  not  rest  my 
deoidon  on  that  ground.  No  doubt  when  that  Act 
was  patsed  the  Legislature  did  not  contemplate  the 
case  of  munidpal  bodies  carrying  on  commercial 
eoterprizes  of  this  kind,  but  all  that  I  am  called  on 
to  dedde  here  is  the  effect  of  the  words  that  the 
Legislature  usf  d.  If  the  matter  had  been  left  open 
for  me  to  dedde  what  was  the  intention  of  the 
Legislature,  and  how  the  words  they  used  should 
be  construed  in  a  case  like  the  present,  I  should,  I 
think,  have  been  inclined  to  say  that  on  the  true 
construction  of  the  section  the  defendants  would 
have  been  protected  from  consequences  of  negligence 
in  the  course  of  the  construction  of  the  tramways, 
but  they  would  not  be  protected  from  the  conse- 
quences of  thdr  s<>rvsnts'  negligence  in  carrying 
on  the  work  in  rdation  to  the  working  of  the  trams 
after  the  construction  was  completed.  1  think,  apart 
from  the  authorities,  there  might  well  have  been  a 

food  deal  to  be  sdd  in  such  an  argument.  But,  as 
have  before  said,  the  case  is  covered  by  authorities, 
and  particularly  by  the  case  of  The  Ydun.  In  thst 
instance  a  munidpal  corporation  had  become  a  harbour 
authority  srith  power  to  take  tolls  from  ships  entering 
the  harbour.  The  harbour- master  was  negligent.  Iu 
an  action  to  recover  damages  from  the  corp-^ration 
for  the  consequences  of  that  negligence  it  was  held 
that  the  corporation,  in  carrying  out  thdr  duties  in 
respect  of  the  harbour,  were  protected  by  the  Public 
Authorities  Protection  Act,  and  in  that  case,  as  here, 
the  defendants  daimed  exemption  from  liability  on  . 
the  ground  that  the  action  had  not  been  commenced 
in  time. 

Therefore  my  judgment  must  be  for  the  defendants, 
as  I  hold  they  are  entitied  to  claim  the  protection 
afforded  public  authorities  by  the  statute. 

Judgment  entered  accordingly  for  the  defendants  on 
the  point  of  law,  with  the  costs  of  the  argument, 

Solidtor  for  the  plaintiffs,  Henry  L  Sydney. 

Solicitor  for  the  defendants,  W.  A.  Blaxland. 
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(Willi  aui  Kecnedy,  J  J 

CHArMAX  V.  WimoN.  {a  ) 

Principal  and  agent — (JonimiBsion — **  TTAen  artfl  if 
purchai€  is  mmpttttd  bt/  pritfaie  tr^niy* 

Tim  tlf/endafd,  loka  toi9  desirous  of  selling  a  hov^, 
entered  into  an  tiijreemeut  itfilfi  ike  plaintiff  that  if  the 
latter  introduced  io  him  a  permn  who  shotdd  become  the 
2iurcha*^r  of  the  house,  Ite.ihe  tlf/endant,  would  jxiy  th^ 
plaintiff  tis  and  hy  way  of  mmmiMinn  a  certtiin  sum 
'"  whtfi  and  if  the  purmhuse  is  c^miplei&t  by  privntf 
tr*(tty."  The  plaintiff  iHtrodmid  a  purr  hater  who  was 
ac£tpted  by  the  de/enii^uit^  and  a  contrtid  tt)  purchase 
UHIJ  signed  and  a  deposit  faiid.  The  parchastr  waA 
un^hle  to  r.nrrt/  otii  the  am  tract,  and  it  iwu  agreed 
hetttrcen  her  urui  thti  defendant  tJuit  lie  should  rde*ise  /^r 
from  tli«  contract  in  consid^ation  that  hs  should  retain 
the  deposit^  and  this  im»  accordintjly  done, 

IMd,  thitt  the  phtintiff  f^^is  entitled  to  his  mmmis^ioTH^ 
OS  the  pttrchas^  was  *'  completed  by  priva*e  treaty  **  so 
far  09  ne  was  cone  trued. 

Appeal  by  tb©  pUiutiff  from  th%  decision  of  his 
H  »iiouT  Judge  Austin,  Bittiag  at  the  Bfistal  County 
Court, 

Toe  aotion  waa  brought  to  rccofer  o^rtam  com- 
mistion* 

la  Jaii**t  l^Q-i  ^h^  defeudftnt  waa  trying  to  sell  the 
FiiU  Moon  Hotel,  particular*  of  wbkh  he  g*ve  to  thd 
pUiotiff,  who  ktktw  a  Udy  who  was  a  htaly  pur- 
chaser, 

Oo  the  8tH  of  Spptcmber,  1902,  the  defendant  gave 
the  plaintiff  the  ful Lowing  oomiDisfion  note:  "If 
your  Iriflnd  is  Da*iied  and  introduced  withia  one 
week,  and  hecomei  the  purchiaer  of  the  above  hotels 
Jt^u  ehall  be  paid  a«  and  by  way  of  coajruiifion  a  sum 
of  £50  wh^ii  and  if  the  pnrchaae  la  complete  by 
private  treaty/* 

The  lady  waa  thereupon  inlrodueed  to  the  defeud- 
aflt  by  th*?  plaintiffi  and  on  the  11th  of  Stsptember, 
ahe  tigned  a  ooi^tract  agreeing  t  ^  purchase  the  hot*jl 
from  the  deft^d«nt  for  the  sum  t^f  £2,000,  and  by 
way  of  depDait  she  paid  the  defendant  tbd  sum  of 
£200. 

Subsequently  ahe  found  she  would  not  b^  able  to 
oompleta  the  contract,  and  an  arra^genient  waa  corns 
to  between  the  defendant  and  hersalf  whereby  it  waa 
agreed  that  tho  defendant  should  release  her  from 
tho  contract,  and  that  he  should  retain  the  deposit 
of  £200.  and  thia  wai  accordingly  done. 

The  plaintiS  thereupon  brought  thia  action,  olatming 
that  be  was  entitled  to  his  commlaaion. 

The  learned  county  court  judge  gave  judgmt^nt  for 
the  defendant,  being  of  opinion  that  in  cone  truing 
the  oom mission  note  he  waa  bound  to  give  some  effect 
to  the  words  '*  »hen  and  if  the  purchase  is  completed 
hy  private  treaty/*  and  that  as  the  purchase  wrnt  off 
through  no  fault  of  the  defendant,  and  waa  never 
•*  completed  "  in  the  ordinary  meaning  of  the  word, 
the  plaintiff  was  not  entitled  to  recover  commission^ 
From  this  decision  the  plaintiff  now  appealed, 

J,  A.  Hawk,  for  the  pUintiC— The  deciniou  of  the 
lesmed  county  court  jud^e  ia  wrong*  The  meaniuff 
of  the  worda  '*  when  and  if  the  purchase  h  completed 
by  private  treaty  *'  is  that  if  the  plaintiff  introduc^a  a 
purchaser  by  private  treaty,  and  that  intending 
pnrchaier  enterf^  into  a  contract  to  purchase  the  bouse, 
then  the  plaintiff  is  entitled  to  be  paid  his  coromission* 
Tne  plaintiff  did  in  f act  introd uce  a  purchaier  who 
waa  williog  to  buy,  and  who  did  in  f*ct  ent  r  int3  a 

[«,)  Reported  by  B.  G.  Still wkll,  Eaq.,  Barrister- 
at-Law* 


contract  to  buy,  and  paid  the  deposit  money  in  respect 
thereoL  He  is  therefore  entitled  to  his  comtmssion, 
and  the  fact  that  the  defendant  released  the 
purchanflr  from  h^r  contfftct  doe«  not  deprive  the 
plft'utiff  of  bis  righL 

H^  cited  (rrofjan  t£  Cb  v.  Smith,  fj  Tim«s  L.  B.  427, 
7  Timn^  L.  tt,  132;  and  Puisinyhttm  v.  i^i«tf,  1^ 
Times  L.  E.  39,  392. 

Brook  L'ttle,  for  the  defend int,— The  learaod 
county  court  jndga  wai  tight  in  dectding  that  the 
plaintiff  wa?  not  en  title  i  to  his  oommisston.  The 
meaning  of  the  words  **  when  and  if  the  purchaee  is 
com  pi- ted  by  private  treaty**  is  that  the  purchsM 
must  be  completed  in  thq  seme  of  the  pu'^haao- 
money  being  handed  over  and  the  deed  of  oonveyaeoe 
signed.  In  the  preaent  cas€  this  never  took  plMse, 
ind  the  plaintiff  has  not,  therefore^  eameU  bit 
commission, 

WlLLSi  J.— In  this  case  the  point  we  bav«  to  deoide 
ia  one  of  some  difficulty,  because  these  words  **  wheo 
and  if  the  purchaae  is  co m pi pted  by  private  treaty" 
are  not  as  clear  as  they  might  be,  and  I  can  qoit© 
understand  two  persona  arriving  at  quite  oppoeita 
conuluiions  as  to  what  their  true  meaning  ii. 

In  construing  a  aentenoe  it  is  a  good  general  rul« 
that,  unless  yoti  are  driven  to  a  contrary  concduiion, 
you  should  construe  the  words  according  to  tb«ir 
grammatical  meaning.  Now,  in  the  eettefice  we  are 
construing  here,  the  wfirds  *'  private  treaty  "  attach  to 
the  word  **o:implete<l/'  and  the  plaintiff  is  stated  to 
he  entitled  to  be  paid  a  certain  sum  as  and  by  way  of 
commission  when  the  purchase  is  completed  in  a  par- 
ticular way^namely,  by  privata  tre*ty,  and  I  ttiink 
the  words^'  by  private  treaty  *'  are  meant  to  exclude 
ade  by  auction.  If  the  word  ** computed*'  here 
means  completed  in  the  ordinary  legal  seoae — namely, 
by  the  execution  of  the  deed  of  oon?eyauce  and  th^ 
handing  over  of  the  balance  of  the  purchaie-money — 
then  I  cannot  aee  that  there  ia  any  meaning  in  tlifl 
words  **  private  tretty'*  aa  attache<i  to  the  woid 
"completed."  I  think  the  word  "completed"  in 
uied,  not  in  iti  technical,  but  in  its  grammatical 
meaning,  and  I  think  the  parties  to  the  commisaion 
note  intended  to  uae  the  word  in  that  sense.  In  my 
opinion  the  purohaBe  was  completed  by  private  treaty « 
for  if  the  vendor  is  bound  by  the  contract  to  sell,  and 
the  purchaser  is  bound  to  buy,  and  the  purthas^r  is 
accepted  by  the  vendir,  then  the  purchase  is  com- 
pleted ao  far  aa  the  agent  ia  oncerned.  I  am  of  th« 
opinion  that  the  meaning  attached  to  the  words 
**  when  and  if  the  purchase  ia  oomjjleted  by  private 
treaty'*  by  the  learned  county  court  judge  is  not  th«ir 
true  meaning,  and  therefore  this  appeal  must  ba 
allowed. 

Kennedy;  J*— I  entirely  agrte,  I  do  not  aee  how 
th-^re  ca*i  be  any  anawer  to  the  reasonable  meaning 
my  brother  Willa  has  placed  upon  these  words.  It 
would  not  be  fair  to  take  these  woida  out  of  the  ord«r 
in  which  we  find  theai,  and  read  them  aa  if  they  ran 
"when  and  if  the  purobaae  by  private  treaty  ia 
completed,**  If  the  parties  h*d  inten^^ed  tha  worda 
to  have  been  eo  read  it  would  have  be^ruveryr 
for  them  to  have  written  them  ao* 
App*at  ailowed. 

Solicitor  for  plaintiff,  IF.  ff.  (ksrdt  for  £»  Wi> 
Veatf,  Briatol. 

Solicitofi  for  defendant,  Darky  «fc  Cumherlamd^  idr 
K  /.  Tarr  ^  Son,  BristoL 
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HioTH  Court. 


Barratt  v.  Great  Nortbbrit  Bailway  Go. 


High  Gourt. 


Jan.  20. 


K  B.  Div.  1 

(Wills  and  Eonnedy,  JJ.)/ 

Barratt  v.  Grbat  Northern  Railway  Go.  (a.) 
Itailway^ Goods  consigned  by  shippers  for  carriage  over 
several  companies*  lines  under  their  special  contract 
with  railway  company— Goods  lost  by  fire  while  on 
rail — Privity  of  contract — Alternate  rates — Owners* 
ri^k—R'iilway  and  Canal  Traffic  Act,  1854  (17  cfc  18 
Vict.  e.  31),  s.  7. 

Where  two  or  more  railway  companies  agree  together  to 
carry  through  goods  cU  a  special  rate  in  consideration 
that  t?ie  goods  are  conveyed  at  oumers'  risk  on  their 
respective  lines,  and  goods  are  lost  or  damaged,  the  sender 
lias  no  cause  of  action,  although  the  loss  or  damage  to  th*i 
goods  occurred  through  the  negligtnce  of  o^e  of  the 
companies  other  than  that  to  which  the  sewler  or  his 
agent  consigned  the  goods  on  these  terms. 

Appeal  by  the  defendant  railway  company  from  a 
yerdiot  and  judgment  entered  for  the  plaintiff  w.th 
£40  damages  at  the  trial  of  the  action  before  his 
Honour  Judge  Baugh  Allen,  sitting  at  Uie  Bingham 
County  Gouit. 

The  facts,  so  far  as  material,  were  these:  The 
plaintiff,  a  nurseryman,  carrying  on  business  at  Bad- 
oliffa-on-Trent,  purchased  a  large  number  of  plants 
and  shrubs  in  Belginm  and  consigned  them  to 
Eog^and  by  Messrs.  Wdson,  Sons,  &  Qo.  (Limited), 
who  shipped  them  from  Antwerp  to  Hull.  There  tho 
shippers  handed  the  plants  for  carriaa^  from  Hull  to 
Bftdcliffe-on-Trent  to  the  North-Extern  Bailway 
Co.  and  the  Great  Northern  Bailway  Go.  at  the  lower 
through  rate  in  pursuance  of  a  contract  entered  into 
by  Wilsons  (Limited)  with  the  North-Eastern  Bail- 
way  Go.  in  January,  1895,  whereby  it  was  agreed 
that  all  goods  to  which  the  alternative  rates  applied 
delivered  by  Mesirs.  Wilsons  should  be  carried  at  the 
lower  rate  in  consideration  of  that  firm  relieving  the 
company  and  all  companies  and  persons  over  whose 
lines  the  goods  might  pass  from  all  liability  for  loss 
and  damage  except  upon  the  proof  that  the  loss, 
damage,  &o.,  arose  from  wilful  misconduct  on  the 
part  of  the  company's  servants. 

While  the  shrubs  were  being  carried  b?  the  Great 
Northern  Bailway  they  were  destroyed  by  fire.  At 
the  trial  the  defendant  company  pleiaded  that,  there 
being  no  evidence  of  wilful  misconduct,  they  were 
protected  by  the  terms  *of  the  special  contract,  and 
that  there  was  no  case  to  go  to  the  jury. 

The  judge  ruled  otherwise,  and  the  jury  found  th%t 
the  defendants  were  negligent  and  assessed  the 
damages  at  £40. 

The  defendants  appealed. 

Lush.  K.C.,  and  Dwyer,  for  the  defendants. — ^The 
plaintiff  cannot  recover  damages  in  this  case,  because 
if  there  was  no  contract  between  the  defendants  and 
the  plaintiff  there  wa«  no  breach  of  duty,  and,  there- 
fore, an  action  based  on  negligence — that  is,  a  br^aoh 
of  duty — cannot  be  maintained.  Go  the  oUier  hand, 
if  there  was  a  contract  it  was  one  to  carry  the  plain- 
tiff's goods  at  owner's  risk,  and  the  plaintiff  has 
failed  to  show  that  **  the  loss  or  damage  arose  from 
wilful  misconduct,"  which  would  under  the  contract 
alone  make  the  defendants  liable.  The  Great 
Northern  Go.  must  ba  taken  to  have  agreed  with  the 
North-Eastem  Bailway  Go.  to  make  terms  in  its 
name  as  one  of  the  carrying  companies  that  would  be 
involved  in  the  through  carriage  of  ^oods  from  Hull 
to  Baddiffe.  They  accepted  their  propcdion  of 
freight  based  on  the  lower  rate  under  the  contract. 

(a.)  Beported  by  BRdKnrB  Bsid,  Esq.,  Barrister- 
at-XAW, 


That  contract  binding  them  to  accept  less  than  other- 
wise  would  have  been  charged,  tiiey  are  entitled  to 
the  ben<»fit  against  liability  which  was  the  considera- 
tion for  reduced  rates  given  by  tiiat  contract. 

W.  E.  Stevenson,  for  the  plaintiff. — ^The  julge  was 
quite  right  in  entering  judgment  for  the  plaintiff, 
because,  assuming  there  was  no  contract  inter  partes, 
a  railway  company  to  whom  goods  have  been  con- 
signed for  carnage  are  guilty  of  a  tort  if  they  are 
damaged  in  the  company's  cure  by  the  negltgeno^t  of 
the  cooiptn^'s  eerva-ts:  Foulkes  v.  Metropolitan  Rail- 
way Co,,  28  W.  B.  526,  5  G.  P.  D.  157.  Assuming 
that  there  was  a  contract  with  the  Narth-Eastem 
Bailway  Co.,  that  does  not  prevent  the  plaintiff  suing 
the  defeodants,  for  there  was  no  privity  of  contract 
bet  ween  the  plaintiff  and  the  defendants.  The  defend- 
ants leek  to  avoid  liability  on  the  ground  that  the 
goods  were  consigned  under  a  special  contract  at  a 
lower  rate  at  owner's  risk.  Before  they  can  rely  on 
that  defence  they  muit  show  that  this  was  a  special 
contract  within  the  provisions  of  section  7  of  tiie 
Bailway  and  Canal  Traffic  Act,  1854.  and  Peek  v. 
North  Stafffn-dshire  Bailway  Co,,  11  W.  B.  1023,  10 
H.  L.  C.  473,  is  an  authority  against  such  a  conten- 
tion. Should  this  court  find  in  favour  of  the  plaintiff 
on  the  main  question,  there  should  be  a  new  tri%l, 
because  then  the  verdict  of  the  jury  must  bs  taken  as 
to  whether  the  want  of  care  that  caused  the  loss 
amounted  to  wilful  misconiuct  or  only  to  negligence 
on  the  part  of  the  defendants.  Until  that  question 
is  answered  the  defendants  cannot  rely  on  the  proviso 
in  the  contract. 
Lush,  K.C,  replied. 

Wills,  J. — ^This  is  a  case  of  very  considerable  im- 

?ortance,  and  it  has  been  very  completely  argu^,  but 
have  come  to  a  very  clear  opinion  mys«>lf  that  the 
defendants  are  entitled  to  judgment,  and  that  there 
is  no  question  which  necessitates  the  sending  of  the 
case  down  for  a  new  trial. 

Cue  point  I  think  I  have  already  disposed  of,  and 
that  is  this.  Sir.  Stevenson  wanted  to  make  out  that 
he  would  be  entitled  to  a  new  trial,  because  he  had 
not  asked  the  jury  at  the  trial  to  find  there  was  wilful 
misconduct,  and  that,  if  he  got  a  second  trial  and 
submitted  that  question  to  the  jurv,  he  would  get  a 
verdict.  I  have  no  doubt  he  would  get  a  verdict  on 
that  or  on  anything  else  he  elected  to  suggest  to 
them,  providea  it  s^as  against  the  riulway  company ; 
but  clearly  he  is  not  entitled  to  such  au  indulgence  as 
tha*^^.  The  question  is,  whether,  on  the  facts  known 
to  us,  and  the  course  the  case  took  at  the  trial,  the 
defendants  are  entitled  to  judgment.  No  question 
was  raised  there  about  wdful  misconduct,  ana  there- 
fore it  does  not  arise  here. 

Now,  the  only  difficulty  in  the  case  arises  upon  the 
question  of  whether  there  is  evidence  of  a  contract,  or 
whether  a  contract  has  been  established  between  the 
Great  NorUiem  Bailway  Co.  and  the  present  plaintiff. 
That  depends  upon  establishing  two  agencies.  As  to 
one  there  is  no  difficulty.  Nobody  can  doubt  that 
Messrs.  Wilscm  were  agents  of  the  plaintiff  to  make 
the  contract  they  did  with  the  North-E  istem  Co.,  and 
the  only  matter  about  which  there  is  any  possibility  of 
difficulty  is,  whether  the  North-Eastern  Bailway  Go. 
are  shown  to  have  been  the  agents  of  the  Great  Northern 
Go.  in  making  tiiis  contract  with  respect  to  the  goods 
that  were  to  be  carried  over  the  railways  of  both 
companies.  Gne  knows  by  this  something  of  the 
regular  course  of  railsray  business  and  railsray 
management,  and,  to  begin  with,  it  is  almost  an 
impossibility  that  in  the  present  day  one  railsray 
oompanv  should  make  a  bargain  professing  to  control 
the  rates  and  tne  proceeding  of  another  railway  com- 
pany unless   there   was   some    sooh    arrangement 
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BAM.RATT  V,  QhKAT  KOETa^RRX  BAILWAT  Co. 


Hmif  CkiiTBT. 


b^tw^en  them  aa  would  allow  that  to  b^  done.  We 
know,  in  point  of  factf  that  thd  buaioaaa  of  the 
coaatry  ouH  L^ot  ba  ca-ried  on  for  ft  day  uulesa  tbese 
arrangements  were  m  ide  hj  which  one  railway  coon- 
p%tiy  agreea  wit  a  another  to  have  goods  carried  on 
terois  tnai  are  convenient  to  thernaelveiii  and  to  the 
■enier  o^er  all  parti  of  their  syiitefnfl  and  over  all 
ft^atems  in  the  country ;  and  therefore  it  does  not 
want  a  great  deal  of  evliience  t  ^  8b'>w  that  it  la  in  the 
bi|{tLeat  di^gree  atit€oedently  probable.  It  see  mi  to 
me  that  ttiere  is  abtitidaot  eTidenae  to  s ho  sir  it.  Ttiere 
waf  o  le  charge  here— yne  throngb  rate,  Thit  rate 
wai  collected,  and  habituiill  ^  collect  led,  bf  the  Qfe^t 
Northern  d.  Thny  oertdnly  were  in  budn^^gi 
relitions  with  th^  Nurth-Bafcern  B*ilw*y  Co.,  and 
they  wefe  certainty  aware  of  the  charges  which  the 
Nor^b-Eaatern  Cj.  wore  making  for  the  Garriag4 
through.  They  were  aware  also,  and  they  must  have 
baen  aware  that  the  North-Extern  Co.  wai  oharic^tig 
the  cheaper  rate^-th^  owner^s  Htk  rate^n  respeot  of 
the  goods  it  was  io  the  h^bitof  sending  to  th'SKOatl^- 
man  OTer  their  line ;  and  under  theie  oiroumstance^ 
it  is  quite  imposatble  to  luppoae  that  they  themtel^es 
werd  receiving  anything  but  the  owner's  risk  rat«^. 
How  did  they  1>  -come  liable  to  carry  the  good  a  for 
that  smaller  rate  f  Oaly  by  virtue  of  this  agree- 
ment; and  there  seems  to  me  to  bs  abundant  evideoce 
that  this  agreement  wai  acted  upon  in  its  entirety 
with  the  knowkdge,  concurrence,  and  consent  of  the 
Great  Northt^rn  Co.  If  sOi  the  Great  Northern  Co. 
have  allowed  the  North-Eistem  Co.  to  m«ke  this  con- 
tract in  its  name  as  cue  of  the  carrying  companies 
that  would  be  involved  in  the  carriage  of  the  through 
go(jd»,  and  having  done  «o  they  were  bound  by  it, 
and  are  thereford  entitled  to  the  benefit  of  it. 

The  ai^roement  is  c  institutt d  hy  t  *o  leEtera  dated 
the  8th  of  January.  189j,  which  refer  to  all  traffic 
th^t  is  to  be  sent  by  Meisrs,  Wilson.  Taere  are  t  #o 
rated  and  the  North- Eastern  Go*  mention  their  two 
TAtes  and  they  say  the  reduced  r+te  is  adopted  when 
the  s(?nder  agrees  to  tdlieve  th«  company  and  all 
other  compmies  or  persoos  whoaa  liaea  the  goods  may 
pass  frum  liability,  loss,  or  damage,  except  in  the 
oaia  of  wilEul  tuiscoodnct.  That  is  agreed  to  ;  and 
Messrs*  Wilson  write  that  they  do  agree  to  relieve  the 
Nor  I  h-B  astern  and  all  other  companies  and  persons 
over  whose  lines  the  goods  may  paes  of  such  liabdity* 
What  would  be  the  value  of  that,  if,  as  is  suggeettd, 
there  were  no  contracts  with  the  subsidiary  or  follow- 
icig  lines  ?  It  would  be  nijthm^,  beciiusa  the  state  uf 
things  would  arise  which  Mr.  Scevenson  so  earnestly 
contended  for— namely,  that  a  person  who  for  years 
hat  taken  the  beueEt  of  th«se  rates  thonld  whenever 
a  loiB  occurred  be  able  tr)  turn  round  and  Bay,  *■  Oh, 
no,  I  have  taken  the  benefit  of  this.  I  have  got  the  full 
benf:fit  of  it  for  years,  and  having  got  that  I  will  now 
turn  round  and  get  damages  out  of  the  company  on 
the  looting  that  there  is  no  contract  between  us  at  alL" 
That  ia  not,  I  think,  honest  or  straightforward ;  oa 
the  contrary  it  is  not  Wvll  fouuded^ 

Then  Mr.  Stevenson  raised  another  difficulty, 
becauje  he  says  that  under  the  Railway  and  Ganal 
Traffia  Act,  I  Ho 4,  it  is  necessary  that  on  each  par- 
tioular  occoaioti  when  good4  are  sent  by  a  company 
there  should  be  &  special  contract  relating  to  thof<e 
particular  goods,  I  think  it  U  goiog  back  to  the 
year  when  railways  were  first  invented  to  suppose 
ftnyvhing  of  that  kmd  can  be  necessary,  or  that  it  i« 
consistent  with  the  universal  course  of  bu<iness. 
When  people  are  constantly  si^ndiog  goods  by  &  rail- 
way, and  wish  to  avail  themselvat  of  the  owner's  risk 
Fate,  they  do  what  ia  done  here,  they  enter  into  a 
g^oerej  contract  and  request  that  all  their  goods  shall 
bo  sent  at  owner's  risk  ra^e,  wh*»re  there  )s  ene,  and 
why  that  is  not  a  perfectly  good  special  contract  I  do 


not  know.  If  I  am  right  in  saying  that  the  Nortb- 
Eistem  C>.  may  be  t^ested  aa  the  agents  of  the 
Great  Northern  Co.  in  making  this  contract  i',  is  juft 
as  good  a  tpeoiil  contra^  at  if  it  ward  addressed  in 
ter  ut  to  t**e  Great  Northern  Co, 

Bat  Mr.  Stevenson*s  quiver  fi  not  yet  q  liti 
exhausted  J  he  baa  another  objection — that  the  com- 
pany must  prove  that  there  wt*re  two  rates,  and  thai 
the  diff-'rence  between  them  was  not  an  unreasonable 
ooe  under  the  aire u  instances.  They  did  show 
utj  doubted  I  y  that  there  were  two  rates,  and  whether 
the  plaint)^  knew  at  the  time  this  took  place  or  not 
s^ems  to  me  quite  immateriab  The  defendants  are 
entitled  to  the  benefit  of  the  plainti^E's  consdeoce. 
He  was  statii^g  that  he  koew,  and  what  he  knew  to 
be  true  was  very  good  evidence  in  the  case  whenever 
he  learnt  it.  Having  admitted  that  there  were  two 
rates,  I  do  not  think  ic  is  possible,  whatever  may  be 
sngi^eBt^d  on  his  behalf  by  Mr^  Stevenson,  to  do  him 
the  io justice  of  believing  that  for  a  moment  be  would 
have  suggested  he  was  not  perfi^cely  aware  that 
these  tilings  were  being  carried  at  the  lower  mte  on 
fie  owner*s  risk.  There  is  the  clearest  evideno«  csf  it, 
and  it  is  impoisibl's  to  believe  that  any  man  who  hmd 
been  twenty  years  in  the  trade  could  have  bean 
ignorant  Of  that. 

Thau  it  is  said  it  ahould  be  shewn  there  wvre 
corresponding  advantages  to  the  consfgu^r  which 
would  make  the  condiiion  reasonable.  I  fail  to  see 
that  any  question  of  th%t  sort  was  raised,  and  I 
cannot  believe  that  it  was  raised.  It  would  have 
been  perfectly  futile  if  it  had  been  raised,  and  the 
judge  would  have  known  at  once  that  that  which 
was  acquiesced  in  by  the  trade  all  over  the  country 
was  reasonable.  It  often  happens  at  nUi  prim  that 
thtngfl  are  taken  for  granted  ba  to  which  nobodf 
would  have  been  wild  enough  to  raise  «  qaestion*  It 
is  q^iite  cle*r  that  the  question  would  have  paaaed  at 
the  trial  as  an  admitted  thing  that  there  wwm  two 
rates,  and  there  was  no  object  ton  to  the  lower  rate 
on  the  ground  of  its  not  giving  corresponding  advan- 
tages. Therefore  it  would  be  really  absurd  to  send 
the  caie  fyr  a  new  trial  on  &  point  as  to  which  it  is 
quite  clear  no  question  was  raised,  and  as  to  smsh* 
also,  if  any  question  had  been  raised  the  answer 
would  have  b^en  given  that  th»re  was* 

For  these  reasons  I  come  to  the  conclusion  that  tii» 
defendants  were,  in  my  judgment^  clearly  eotltlad  to 
sucteed  in  the  court  below,  * 

Kennedy,  J,— I  agree*  I  think  there  was  aiioh 
n^gligeuc©  that,  if  that  were  a  proper  quettjon  for  the 
jury,  they  ttiigbt  be  so  far  justified  in  fiuding  a  verdict 
in  favour  of  the  plaintiff,  and  it  would  not  be  right 
that  we  should  in  any  way  interfere  with  the  vrraict 
if  that  were  the  real  quesiiou*  But  I  agree  with  my 
learned  broth (tr  that  the  appellants  ought  ta  ioooeod 
in  this,  that  while  the  matter  is  not  free  from  diffi- 
culty, it  appears  to  me  it  U  imposiible  to  ooutend 
that  the  goods  were  carried  by  the  Great  Northern 
Co.  except  on  the  terms  of  the  contract  which  wat 
unquestionably  made  (I  leave  for  the  moment  out  of 
sight  any  statutory  question  under  the  Railway  and 
Canil  Traffic  Act),  so  far  as  a  contnict  could  be  made, 
by  the  per  ion  g  who  were  authorized  by  the  plaintiff 
himself  to  negotiate  and  arrange  for  the  trantosissiaift 
of  the  g^^ods  from  Hull  by  the  railw*y — ^n&mely, 
Messrip.  Wilson.  There  are  casts  m  which  «n  ftctkia 
may  be  properly  brought,  and  may  bo  saooenfnity 
brought.  I  cafe  not  whether  upon  a  breach  of  dflty 
or  breach  of  »n  implied  contract  for  damage  to  goodly 
although  no  expressed  contract  can  be  proved  at  M ; 
but  what  is  the  only  legitfraa^e  iofereiiee  fro«  tbe 
facts  here  is  this — that  tht*  Gr^-at  Nortti^m  Co. 
carrifd  these  things  becauee  they  received  thtai  ir%>m 
a  railway  company  that  had    contracted  foe  boCb 
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lines.  Therefore  the  onl^  inf erenoe  it  that  they  took 
them  in  that  way  in  a  tnun  whioh  would  be  made  up, 
I  think,  of  vehides  belonging  to  both  companies,  and 
that  they  were  being  earned  by  them  under  an 
arrangement  made  on  behalf  of  both  oompaoies. 
The  jury  would  not  be  justified  in  finding  that 
Messrs.  Wilson  were  not  authorized  to  enter  into  a 
oontraot  that  would  bind  them.  Apsrt  from  any 
statutory  question  that  is  olear.  It  would  be  difficult 
to  put  any  other  version  on  the  facts,  because  one 
must  bring  one's  general  knowledge  to  bear  in  these 
matters  with  regard  to  thiogs  wat  we  must  take 
notice  of.  These  arrangements  are  made,  we  know, 
and  in  this  particular  case  there  was  an  allegation  in 
the  evidence  before  the  judse  and  jury  that  arrange- 
ments were  made  by  which  Messrs.  Wilson  were  to 
send  over  the  whole  distance  and  were  to  contract  for 
the  carriage  on  behslf  of  the  plaintiff.  Although  I 
am  going  to  agree  with  my  learned  brother  in  the 
result,  I  must  frankly  own,  after  hsving  so  much 
care  given  to  the  case  by  counsel  on  both  sides,  that  I 
felt  considerable  difficulty  in  saying,  although  Messrs. 
Wilson  must  have  intended  to  mske  a  contract  to 
coyer  both  lines  for  the  plsintiff,  and  were  justified  in 
doing  so,  whether  in  fact  the  contract  was  so  made, 
as  to  be  a  oontraot  to  bind  the  Great  Northern  Oo.  to 
the  plaintiff  and  the  plaintiff  to  the  Great  Northern  Go. 
wirh  regard  to  the  oarrLige  and  the  limitation  of  risk. 
On  the  whole  I  think  that  a  contract  was  made  with 
all  the  companies  with  their  authority  as  if  it  were 
joint  carriers  for  the  whole  route,  a  contract  which 
was  a  special  oontraot.  There  is  no  doubt  about  that 
in  one  sense,  because  it  is  a  contract  and  not  a  notice 
to  the  whole  world  of  the  teams  of  carriage.  It  is  a 
oontraot  msde  by  the  North-Eastem  Oo.  with  Messrs. 
Wilson  specially.  Then  that  contract  is  divided  into 
two  parts.  There  is  the  general  contract  which  is 
quite  common  to  that  la^e  trade,  no  doubt,  but  they 
make  a  contract  whioh  goes  back  as  far  as  1895,  that 
is  to  apply  to  all  goods  consigned  by  them  in  the 
absence  of  any  other  arrangement.  Then  when  the 
time  comes  for  particular  goods  to  go  they  send  that 
particular  note  or  order  that  the  goods  are  to  be  sent 
for  them  with  special  tickets  as  to  the  place  they  are 
to  be  sent  to,  but  all  are  under  the  contract  which  is 
not  a  general  notice  of  rates  by  the  railway  company 
to  the  world,  but  a  special  contract  with  Messrs. 
Wilson,  and  signed  by  them.  I  thiok  that  the  Bail- 
way  and  Oanal  Traffic  Act  is  satisfied  where  there  is 
a  company  which  has  the  authority  of  sub-oarriers  or 
joint-carriers  over  whose  lines  the  goods  will  go,  if 
that  company  makes  a  contract  for  all,  because  it  is 
one  carriage  of  a  set  of  goods  for  the  common  interest 
of  all,  and  it  actually  passes  over  property  of  each  and 
is  in  vehicles  of  the  two  oompanies  which  go  jointly 
to  make  up  the  train.  I  see  nothing  in  the  Knlwaj 
and  Oanal  Traffic  Act  which  oblige  me  to  say  there 
should  be  more  than  that.  I  think  that  is  the  only 
practical  course.  Many  people  would  not  know  over 
bow  many  lines  their  goods  would  travel.  If  there  is 
a  shipment  of  goods  ttie  oontraot  applies  to  all  the 
companies  over  whose  lines  the  goods  nave  to  go. 

I  think  there  was  evidence  of  negligence  here,  but 
not  SQffideDt  for  the  plaintiff  to  sucked,  because  of 
the  terms  of  the  special  oontraot.  Mr.  Stevenson 
pressed  for  a  new  trial  to  trv  the  question  of  wilhil 
misconduct  There  are  no  doubt  cases  where  wilful 
misconduct  approaches  negligence  very  closely.  He 
allowed  the  caie  to  go  to  the  jory,  and  by  their 
verdict  he  must  sttnd. 

AppeoU  cittowed. 

Solicitor  for  the  railway  company,  B.  Hill  Dawe, 

Solicitors  for  the  plaintiff,  J,  E.  Ltt  &  WoXU,  for 
J.  A.  8ifnp»fm,  Nottingham. 


(Sourt  of  TLpptal. 

AppeaL  ) 

(OoUins,  M.B.,  and  Bomer  and  >  April  26. 

Mathew,  L.JJ.)  ) 

Owens  v.  P.  &  A.  Oampbsll  (Limited),  (a.) 

MoiUf  and  servant^ Employers*  liability — Accident — 
Compensation — Wharf— Steamship  lying  alongside 
wharf — Fireman — Workmen* s  Compensation  Act, 
1897  (60  <fc  61  Vict.  c.  37),  s.  7. 

The  applicant^  who  was  a  seaman  on  the  ship's 
articles,  was  employed  as  a  fireman  on  hoard  a  passenger 
steamer^  which  made  daily  Prips  from  Cardiff  to  places 
in  the  Bristol  Channel.  On  the  evening  of  the  20th  of 
August  the  steamer  arrived  at  Cardiff,  and  was  made 
fast  to  a  landing-stage  outside  the  docks,  where  she 
remained  until  the  following  morning.  She  ufas  timed 
to  leave  Cardiff  at  8.15  a,m.  on  the  2lst  of  August.  At 
8.17  a.m.  071  that  day,  while  she  was  still  made  fast  to 
the  landing  stage,  with  the  gangways  still  out,  the  appli" 
cant,  while  attending  to  the  boilers,  wets  injured  hf  the 
bursting  of  one  of  the  boiler  tubes.  In  proceedings  to 
assess  compensation  under  tlte  Workmen* s  Compensation 
Act,  1897, 

Held  {by  OoUins,  M.B.,  and  Bomer,  L.J.,  Mathew, 
L.J.,  dissenting),  that  the  applicant  was  not  at  tJie  time 
of  the  accident  employed  **  about "  t?ie  landing-stage,  and 
therefore  not  about  a  factory  within  section  7  of  the  Act, 
his  employment  having  no  connection  with  the  purposes 
for  which  his  employers  had  the  use  of  the  landing  stage. 

Appeal  from  an  award  of  compensation  under  the 
Workmen's  Oompeosation  Act,  1897,  by  his  Honour 
Judge  Owen  sitting  at  the  Oantiff  Oonnty  Oourt 

The  following  were  the  agreed  facts:  (1)  The 
aoddent  in  respect  of  whioh  the  claim  was  made  took 
place  on  the  2 let  of  August,  1903,  on  board  the  steam- 
ship Camhria.  She  was  a  passei^^  steamboat, 
which  in  the  summer  season  made  daily  tzips  from 
Oardiff  to  Ilfraoombe  and  other  places  on  the  l$>merset 
and  Devonshire  coasts.  (2)  The  applicant  was  a  fire- 
man in  the  employment  of  P.  &  A.  Oampbell 
(Limited)  on  boaini  The  Cambria,  and  his  average 
weekly  earnings  were  328.  (3)  The  Cambria  came 
into  Oardiff  at  7.35  p.m.  on  the  eveninff  before  the 
aoddent,  and  was  made  fast  to  the  landing  pontoon 
which  is  at  the  head  of  the  Oardiff  Drain  and  outside 
the  entrance  to  the  docks.  The  pontoon  is  a  wooden 
landing-stage  whioh  rises  and  falls  with  the  tide,  and 
by  means  of  which  the  passengers  land  from  and 
embark  on  the  vessels.  (4)  Thi  Oamibria  remained 
afloat  from  the  time  that  she  came  in  until  about 
8.30  p.m.,  when  she  was  left  dry  on  the  mud.  (5)  She 
was  made  fast  to  the  pontoon  by  ropes,  and  she 
continued  to  be  made  fast  by  the  same  fasteoings  until 
she  left  the  pootoon.  (6)  The  engine  fires  in  the 
vessel  were  left  in  all  night,  and  the  applicant, 
early  on  the  morning  of  the  aoddent,  went  on 
board  the  vessel  to  perform  his  usual  duties  as  a 
fireman.  (7)  The  vessel  was  afloat  about  1.30  a.m« 
on  the  morning  of  the  day  of  the  aoddent, 
and  was  timed  to  leave  Oardiff  for  Ilfraoombe 
at  8.16  a.m.  (8)  At  8.17  a.m.»  whilst  the  applicant 
was  attending  to  the  bdlers,  a  tube  in  one  of  the 
boflers  burst,  and  he  was  severely  scalded  on  the  face 
and  arms.  (9)  The  gangways  from  the  vessel  to  the 
pontoon  had  been  out  (that  is,  connecting  the  pontoon 
with  the  vessel)  for  some  time  before  the  aoddent 
happened,  and  at  the  time  that  it  happened  practi- 
cally all  the  passengers  going  by  her  were  on  board 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Barrister-at- 
Law. 
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the  veste].  (10)  Th©  maia  and  anxUiury  eagmes  of 
the  veesel  had  been  worked  before  the  eooident 
happened*  (11)  The  paiaengera  on  board  Tht  Cambria 
were  aftsr  the  accident  transferred  to  the  iteamihip 
Ea^veftiimod^  which  left  Cwdiff  at  about  8.30  a,m,  [12) 
It  wai  wbiljst  Tht  Camhria  waa  moored  to  the  pontoon 
for  the  embarkation  of  passengers  that  the  accident 
happened.  (13)  Tbe  applicant  wai  a  aeaman  on  the 
ihJp^s  articles  and  engaged  on  Ma  dutiea  as  a  seaman 
at  the  time  of  the  aocident*  (H)  The  applieant  waA 
itill  an^eriDg  from  ^e  elfecta  of  the  accident  and 
was  unable  to  work. 

The  applicant  filed  a  request  for  arbitfation  to 
asaesa  oomppusation  under  the  Workmen^ b  Compen- 
aation  Act,  1897*  and  the  employers  in  their  aoawer 
denied  their  liability  to  pay  compensation  upon  tbe 
ground  tbat  the  employment  of  the  applicant  waf  not 
an  employment  to  wMch  tbe  Act  applied 

The  county  court  judge  held,  upon  the  authority 
of  GriJUn  T.  Houlder  Lint,  ante,  p.  323|  [1904]  1  E.  B. 
$10*  that  the  applicant  was  within  tbe  Act,  and  he 
made  an  award  for  a  weekly  payment  to  him  of  16s, 

The  employers  appealed, 

J^  A*  Bimun,  lor  the  employfra. 
GaUhoMse    [Alleri    PatBom    with    him)»   for    the 
applicant 

Cur.  mh,  vulL 

April  26,— OOLUKB,  M.B.^This  ia  an  appeal  from 
the  dedaion  of  the  judge  of  tbe  Gaidifr  County  Oourti 
who  held  tit  at  the  injured  workman  was  entitled  to 
oompeniation  under  tbe  Workmen^ a  Gompenftation 
Act,  1S97.  The  employers  thereupon  brought  thia 
eppeal.  The  workman  waa  a  fireman  employed  in  a 
passenger  steamer  which  made  daily  fripi  &om 
Cardiff  to  Ufraoombe  and  other  places  in  the  neigh- 
bourhood. Upon  tbe  occasion  in  question  the  veaael 
had  been  lying  during  the  night  at  a  wharf  which 
wfts  outside  the  docks  at  Cardiff,  and  it  was  timed  to 
start  on  the  foHowing  morning  at  8,15  from  Cardiff 
with  paaaengere.  Aa  stated  in  the  judge's  notes,  the 
applicant  ^aa  a  seaman  on  the  ship's  artioles  and 
engaged  oo  hia  dutiea  aa  a  aeoman  at  the  time  of  tbe 
accident.  What  the  applicant  was  doing  on  the 
ocoaiion  of  tbe  accident  is  also  stated  in  tbe  notes  : 
"  The  engine  6iea  in  the  vessel  were  left  in  all  night, 
and  the  applicant  early  on  the  morning  of  the 
accident  went  on  board  the  veaael  to  perform  his 
urial  duties  ai  a  fireman.  The  vessel  wat  afloat 
about  1,30  a.m.  on  the  morning  of  the  day  of  the 
aoddent,  and  was  timed  to  leave  Cardiff  for  Ufra- 
oombe at  8,lo  a.m.  At  8.17  a,ni,,  whilst  the 
applicant  was  attending  to  the  boOerSi  a  tube  tn  one 
01  the  boOerfl  bunt,  and  he  was  severely  scalded  on 
the  face  and  arma/'  The  man,  therefore,  had  signed 
on  as  a  seaman  and  was  employed  aa  a  seaman  at  the 
time  of  the  accident,  and  he  met  with  an  accident 
ariiing  out  of  his  employment  while  he  was  attending 
to  the  boilera. 

It  was  contended  on  behalf  of  the  employers 
before  the  county  court  judge  that  they  were  not 
liable  to  pay  compensation  under  the  Aat«  aa  primil 
fnci^  a  seaman  employed  in  a  ship  is  not  within 
the  Act^  because  a  ahip  is  not  a  factory,  and  the 
oweers  are  not  the  undertikers  withiii  the  mean- 
ing of  the  Act,  Tbe  county  court  judge  held,  upon 
the  authority  of  Grij^n  y*  Boulder  Line,  ante,  p,  323, 
[1904]  1  K,  B,  dlO,  that  the  Act  appUed.  In  that 
oaise  the  ship  was  in  a  dock,  and  a  seaman  wa0 
employed  in  clearing  ont  a  hold  for  the  reception  of 
cargo  when  he  met  with  an  accident.  We  held« 
upon  the  authority  of  Eaim  t.  JohiGn,  49  W*  E.  70a, 
[1901]  A«  C,  404,  tbat,  aa  th^  ahip  was  in  a  dock,  and 
aa  the  dock  was  a  factcry,  the  seaman  was  at  the  time 
of  the  accident  employed  in  a  factory,  and  that, 


theifefore,  notwithstanding  that  he  was  a  seaman,  he 
came  within  the  Act*  We  held  that  the  fact  that  he 
was  a  seaman  did  not  exclude  his  righta  as  a  citizen 
under  the  Act,  the  ship  being  in  a  docik  and  therefore 
in  a  factory.  Ko  doubt  in  that  case  the  workman 
was  physically  i^  a  factory.  The  question  ia  whether 
that  decision  governs  the  present  case.  In  the  preaent 
case  netther  the  ship  nor  the  m^n  was  in  a  dock.  Ho 
doabt  the  ahip  wai  lying  alongside  and  using  m 
whaH»  and  at  the  time  of  the  accident  It  had  not 
completely  ceaned  to  use  the  wharf ;  and  the  wharf 
was  a  factory  within  the  Act.  So  far  ai  the  empkiyem 
were  using  the  wharf  for  the  purposes  for  which 
ft  wharf  is  designed  for  use  tbey  were  **  under- 
takers ^*  in  reapeot  thereof i  having  the  actual  use  or 
occupation  thereof.  How  does  that  entitle  the 
applicant  to  relief  under  the  Act  ?  That  depends 
upon  section  7  of  the  Workmen^ a  Compena^tion  Act, 
1897^  That  section  enacts  that  **  thia  Act  a  hall  apply 
only  to  employment  by  the  undertakers  as  hereinafter 
d^ned  on  or  in  or  about  a  •  .  ,  factory/*  A 
wharf  ia  for  thia  purpose  a  factory.  Therefore  tbe 
applicant  has  to  show  that  he  was  employed  by  the 
undertakers  on  or  in  or  aboat  a  whaif .  That  appears 
to  me  to  be  the  only  material  qnedion.  Upon  the 
facta  here,  c^n  this  fijeman^  in  discharging  hli 
ordinary  duties  as  a  fireman,  be  properly  described  as 
being  employed  on  or  in  or  about  a  factory  ?  Clearly 
he  was  not  employed  '*on"  or  "in"  a  factory. 
Was  he  employed  **  about *^  a  factory?  We  have 
frequently  laid  it  down,  and  it  ia  w^  aetiled,  that 
the  word  **  about  '*  as  used  sn  aection  7  hai  to  it  the 
meaning  of  phyaical  proximity.  It  also  carries  with 
it  the  meaning  of  employment  upon  the  burineit  of 
the  factory.  8o  far  as  the  workman  ia  employed  in 
relation  to  the  purposes  for  which  the  employers  have 
tbe  use  of  the  whar^  he  can  be  a  aid  to  be  emplojed 
by  the  nndertsakera  about  the  wharf.  But  in  dealing 
with  theae  cases  it  must  not  be  forgotten  that  we  are 
dealing  with  what  may  be  called  e^nttrnotiTe 
factories,  and  we  must  keep  clearly  before  onr  minds 
the  nature  of  the  factory  in  leapect  of  which  the 
employ  era  are  the  undertakers  and  the  purposes  for 
which  that  factory  ia  naed.  The  mere  fact  that  a 
man  is  employed  by  the  occupic^r  of  a  factory  in 
juxtaposition  to  the  factory  will  not  make  him 
employed  *^  about "  a  factory  within  the  meaning  of 
section  7,  Take  this  initance.  The  occapier  of  a 
factory  ia  being  driven  home  from  the  factory  by  hit 
coachman,  and  at  a  diatance  of,  say,  fifty  yards  mm 
the  factory  the  coachman  meets  with  an  aoeidsiii. 
The  ooachman  would  be,  no  doubt,  employed  by  tba 
occupier  of  the  factory,  and  therefore  by  the  nndier- 
taker,  and  at  the  time  of  the  accident  he  would  bd 
employed  near  the  factory ;  but  he  would  not  hm 
employed  on  or  in  or  about  the  factory  within  the 
meaning  of  section  7,  because  hia  employme&t  doe^ 
not  concern  the  factory  at  all.  It  was  a  mere  aod- 
dent  that  he  waa  injured  ne&r  the  factory.  No  doubt 
some  cases  come  near  the  line,  but  a  line,  hoirevcsr 
fiiie,  must  exist,  and  a  caae  must  He  on  one  tids  or 
other  of  the  line.  The  injured  man  m  thd  ptvitnt 
caae  was  a  seaman  ensaged  at  the  time  of  the  «eoi« 
dent  in  diacharging  his  ordinary  da  ties  in  attending^ 
to  the  boilers  of  the  ship,  and  hia  work  had  no  oou'^ 
nection  with  the  purpoaee  for  which  the  wlmrf  wmm 
occupied*  The  county  oourt  judge  held  that  the  q««« 
came  within  the  decision  in  On* Jin  v.  ffotdder  Xijic^ 
and  that  the  Act  applied.  Upon  the  faoti  hn«  thm 
ahip  was  clearly  not  in  a  dock,  and  for  the  reiaotM  I 
have  gi-ren  the  employment  was  not  on  or  in  or  ftbcntt 
ft  wb&rf^  The  case,  therefore,  does  not  come  wttkin 
the  Act,  and  the  appeal  moat  be  allowed, 

EOMSB,  L.Jn  read  the  following  judgment:  I  am 
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of  the  sune  opinion.  It  is  admitted  that  the  landing- 
stage  is  a  ''factory"  within  the  Act  Bat  by  the 
iteam^r  being  moored  alongside  and  using  the  stage 
for  the  porposea  of  passengers  and  goods  being  taken 
into  and  from  the  ship»  it  did  not  Income  part  of  the 
wharf,  or  beoome  itself  as  a  whole  a  "  factory."  Nor, 
in  my  opinion,  did  e^ery  man  upon  and  employed  in 
the  service  of  the  ship  beoome  by  the  circumstances 
aboye  referred  to  at  once  and  of  necessitT  employed 
0D«  io,  or  about  a  factory.  Ko  doubt  a  man 
ordinarily  employed  in  the  ship  may,  by  the  particular 
work  he  has  to  do  while  the  ship  is  moored,  be 
employed  on,  in,  or  about  the  landing-stage,  and  so 
come  within  the  Act.  But  whether  he  is  so  employed 
most  depend  on  the  special  circumstances  of  his 
employment.  I  can  only  say  that  in  the  drcumstanoes 
of  the  present  case,  which  the  Master  of  the  BoUs  has 
stated  and  which  are  not  in  disput-),  I  come  to  the 
oondnsion  that  the  man  was  not  employed  on,  in,  or 
about  the  landiog-stage,  and  so  is  not  within  the 
Act  I  gather  that  £e  point  on  which  we  are 
deciding  this  case  was  not  sufGLoieotly  brought  to  the 
attention  of  the  learned  county  court  judge,  but  the 
point  is  open  to  the  appellants,  and  I  thick,  therefore, 
that  the  appeal  succeeds. 

Mathbw,  L.J.,  read  the  foUowiog  judgment:  I 
regret  to  be  unable  to  agree  with  the  opioions  of  the 
Master  of  the  Bolls  and  Bomer,  L.J.,  but  it 
seems  to  me  that  the  grounds  upon  whicli  we  are 
asked  to  aUow  the  appeal  are  less  satisfactory  than 
the  reasons  for  its  diunissal.  If  the  accident  had 
occurred  while  the  applicant  was  employed  on  a 
▼eesel  moored  to  a  wharf  in  a  dock,  he  would  be 
entitled  to  the  protection  of  the  Workmen's  Com- 
pensation Act,  1897,  for  the  dock  would  be  a  factory 
within  the  meaning  of  the  Workmen's  Compeniatiou 
Act,  1S97,  and  the  Factory  and  Workshop  Act,  1901, 
and  the  applicant  in  the  course  of  his  employment 
would  be  *'  on  or  in  or  about "  the  factory :  see  Raine 
V.  Jobson  and  Qriffin  ▼.  Houlder  Line,  But,  because 
The  Oambria  was  moored  to  a  wharf  outside  a  dock,  it 
was  argued  that  the  employment  of  the  workman  was 
one  to  which  the  Act  did  not  apply*  The  wharf,  it  was 
agreed,  was  a  factory,  but  it  was  said  that,  though  he 
might  be  protected  while  passing  near  to  and  over  the 
wlufff  to  tne  steamer,  he  lost  the  benefit  of  the  Act  whe  i 
he  reached  the  deck  of  the  steamer.  From  that  time, 
it  was  argued,  he  could  not  be  said  to  be  working  in 
or  on  the  wharf,  and  was  therefore  outside  the  Act. 
It  would  follow  that  a  workman  going  to  the  ship  by 
the  only  approach  to  the  wharf  to  do  some  necessary 
repairs,  and  sustaining  an  injury  when  dose  to  the 
wharf  on  the  shore  side,  would  have  no  claim  for 
compensation.  It  appears  from  the  evidence  that  the 
apphcant's  employers  had,  for  the  purposes  of  their 
business  as  owners  of  The  Cambria^  the  actual  use 
and  occupation  of  the  wharf  within  the  meaning  of 
the  Act  of  1901,  section  104.  The  vessd  made  dlaily 
trips  ^m  Cardiff  to  places  on  the  neighbouring 
coast  and  b%ck.  On  arriving  at  Cardiff  she  was 
brought  undf  r  steam  to  the  wnarf  and  placed  in  her 
berth.  She  was  fastened  by  ropes  to  the  wharf,  and 
remained  fastened  until  her  next  voyage.  Passengers 
coming  on  board  and  leaving  passed  over  the  wharf. 
Barly  on  the  morning  of  the  acddent  the  applicant 
came  on  board  to  attend  to  his  ordinary  duties  at 
firemar.  Steam  was  got  up  and  the  main  and 
aoziliary  engines  were  worked.  At  8.17  the 
pissengers  were  all  on  board  and  the  steamer  was 
on  the  point  of  depi^ure.  The  applicant  was 
standing  by  the  boilers  when  a  tube  burst  and  he 
was  baSy  scalded.  In  my  view  the  evidence  shows 
that  the  appeUants  could  not  have  made  the  wharf 
available  for  their  busineis  without  the  assistaooe  of 


I  such  a  workman  as  the  applicant.  He  was  on  the 
steamer  for  a  purpose  directly  connected  with  their 
use  of  the  wharf,  and  I  have  come  to  the  condusion 
that  in  the  course  of  his  employment  he  was  at  the  time 
of  the  acddent  employed  "  about  **  the  wharf  within 
the  meaning  of  section  7  of  the  Act  of  1897.  If,  as 
was  assumed  upon  the  argument  of  this  point,  the 
employment  of  the  fireman  was  one  to  which  the 
Act  applied,  the  general  intention  of  the  Legislature 
must  be  admitted  to  be  that  there  should  be  a  right 
to  compensation.  The  language  of  section  7  se^ms 
to  me  to  permit  effect  to  be  given  to  the  intention 
in  the  oaie  of  the  applicant.  I  find  nothing  in  the 
Act  to  suggest  that  the  Legislatare  meant  to  dis- 
tinguish between  the  rights  of  workmen  of  the  same 
class  or  to  show  that  while  workman  A  was  within 
the  Act,  workman  B,  under  similar,  if  not  the  same, 
circumstances,  was  intended  to  be  left  unprotected. 
I  therefore  come  to  the  condusion  that  the  appeal  on 
this  point  fails. 

Appeal  allowed* 

Solidtors  for  the  applicmt.  Smith,  Rundell,  &  Dole, 
for  Meyrick  &  Daviee,  Cardiff. 

Solicitors  for  the  employ  era,  Steadman,  Van  Praagh, 
ik  Gayhr,  for  W,  H,  Brown,  Bristol. 


Appeal. 

(Collins,  M.R.,  and  Rouer  and 

Mathew,  L.JJ.) 


April  13. 


Dtbb  v.  Swift  Cyolb  Co.  (Limited),  (a.) 

Master  and  servant — Employ f.ra*  liahility — Accident — 
Compensation  —  Factory —  Building  eooceeding  thirty 
feet  in  height  in  which  more  than  twenty  persons  are 
employed — Workmen* s  Compensation  Act,  1897  (60  & 
61  Vid.  c.  37),  s.  I^Factary  and  Workshop  Act, 
1901  (1  Ed.  7,  c.  22),  s.  105,  sub-section  2. 

A  building  which  exceeds  thirty  feet  in  height  and  in 
which  more  than  twenty  persons,  not  being  domestic  ser- 
vants,  are  employed  for  wages,  is  not  constituted  a  factory 
for  the  purposes  of  the  Workmen*s  Compensaiion  Act, 
1897,  by  virtue  of  section  105,  subsection  2,  of  the 
Fadiyry  and  Workshop  Act,  1901. 

Appeal  from  an  ^wat  1  of  his  Honour  Judge  Bentoul, 
sitting  at  tiie  City  of  London  Court,  in  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  was  a  workman 
who  was  injured  by  an  acddent  whilst  he  was  in  the 
employment  of  the  Swift  Cyde  Co.  (Limited)  at  their 
premises,  which  they  used  for  showing,  selling,  and 
repairing  bicydee.  The  premises  consisted  of  a  build- 
ing more  than  thirty  feet  in  height,  in  which  more 
than  twenty  persons  were  employed  for  wages  by  the 
company  in  tndr  business.  There  was  no  machinery 
or  plant  worked  by  mechanical  power  on  the  premises. 
The  question  was  whether  the  premises  were  a 
factory  within  the  meaning  of  section  7  of  the  Work- 
men's Compensation  Act,  1897. 

The  learned  judge  made  an  award  in  favour  of  the 
applicant,  being  ofopinion  that  the  case  was  brought 
within  the  Workmen's  Compensation  Act  by  virtue 
of  section  105,  sub-section  2,  of  the  Factory  and 
Workshop  Act,  1901,  which  provides  as  follows: 
«The  provisions  of  tMs  Act  with  respect  to  notice  of 
aoddents  and  the  formal  investigation  of  aoddents 
shall  have  effect  as  if  .  .  .  (6)  any  building  which 
exceeds  thirty  feet  in  height  and  m  which  more  than 
twenty  persons,  not  being  domestic   servants,  are 

(a.)  Beported  by  P.  Q.  Rxjckbb,  Esq.,  Barrister- 
at-Law. 
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employed  for  wages,  were  inoliided  in  tha  word 
'  factory.'  *' 

Th©  employ  ere  appealed, 

FT*  Addtfifjton  Wt'lhet  tot  the  employers*— T  be  ft  ward 
oaimot  be  supported*  The  premiflea  are  not  a  factory 
within  the  definitioii  contftined  in  section  7  of  the 
Workmen's  Compensation  Act,  1 897,  That  definition 
consifits  of  three  limhi*  Ttie  fir«t  is  a  factory  withio 
the  meaning  of  the  Factory  and  Workatop  Act^  1901, 
The  seoond  is  a  dock^  wKarf,  quay,  warehonie. 
machinery  J  or  plant  to  which  any  of  the  proviBians  of 
the  Factory  and  Workshop  Act  are  applied,  Tde 
thtid  is  a  laundry  worked  by  mecha'tical  powers 
which  may  be  dierpgardtd  for  the  preaent  purpose* 
The  premises  do  nut  come  within  the  first  limOi  for 
they  are  neither  a  '*  te:Etife  factory "  nor  a  '*  noti- 
textile  factory  "  within  section  L49  of  the  Act  of  1901, 
inismnoh  as  no  steam,  water,  or  other  meohamcat 
power  is  used  in  tht^m.  Neither  has  the  applicant 
Drought  them  within  the  second  limb,  for  it  was  not 
suggested  on  Ms  part  that  they  were  a  warehouse. 
The  Etiggestion  was  that  they  were  somehow  brought 
within  the  definition  by  section  105,  sub-section  2,  of 
the  Act  of  1901.  That  sub-section,  however,  does 
not  extend  the  defiaitioti,  but  merely  provides  that 
certain  proTisions  of  the  Act  shall  have  effect  as  if 
the  buildings  therein  described  were  included  in  the 
word  **  factory*" 

At  OaiV?!*,  for  the  appUcantt — It  may  be  admitted 
that  the  premises  do  oot  come  within  the  definition 
of  either  textile  on  non*  textile  factory.  But  they  are 
either  a  warehouse  to  which  some  of  the  provisions 
of  the  Factory  and  Workshop  Act  aro  appHed,  and 
therefore  a  factory  within  tJie  Workmen's  Compensa- 
tion Act,  or  thty  at©  brought  within  the  definition  as 
being  a  bnildmg  more  than  thirty  feet  in  height  in 
which  more  than  twent)p  pereona  are  employed  for 
wages. 

Collins,  M,B, — The  facts  in  this  case  are  not  in 
dispute,  and  the  learned  judge  of  the  City  of  Loudon 
Court  arrived  at  two  conctusions  on  admissions.  The 
place  where  the  applicant  wm  employed  was  a  build- 
ing which  exceeded  thirty  feet  in  height  and  in  which 
more  than  twenty  person b,  not  being  domestio 
servants,  were  employed  for  waget,  but  in  which  no 
machinery  was  used.  The  question  which  the  learned 
judge  had  to  determine  waa  whether  the  applicant, 
when  he  met  with  the  accident,  was  employed  in  a 
factorf ,  It  was  contended  in  the  first  place  that  the 
premises  came  within  the  definition  of  "  factory**  in 
the  Workmen's  Compensation  Act  as  being  a  non- 
textile  factory  under  the  Factory  and  Workihop  Act, 
1901.  The  judge  found  that  the  premises  did  not 
come  withio  the  definition  of  non-textile  factory, 
because  there  was  no  machinery  in  them*  But  it  was 
contended,  in  the  second  place,  that,  though  the 
premisf^s  did  not  come  within  the  definition  in  the 
Workmen's  Oompensatbn  Act  as  being  directly  a 
factory  within  the  Factory  aud  Workshop  Act^  yet 
they  were  brought  within  the  definition  by  reference 
to  section  105  of  that  Act.  The  judge  accepted  th«t 
contention,  and  came  to  the  conclusion  that  the 
premises  were  a  factory.  But  section  105  really 
negatives  the  idea  that  the  premises  were  a  factory* 
It  says  that  certain  provisions  are  to  have  effect  as  if 
any  building  which  exceeds  thirty  feet  in  height  and 
in  which  more  than  twenty  persons,  not  being 
dom&Btic  servants,  are  employed  for  wages  wero 
included  in  the  word  **  factory.**  That  is  tanta- 
mount to  saying  that  such  a  building  is  not 
a  factory*  It  merely  enacts  that  certain  provisions 
of  the  Act,  which  provisions  have  no  relation  what- 
ever to  the  Workmen's  Compensation  Act,  are  to  have 
effect  as  H  the  building  were  a  factory*    We  have 


therefore  to  <^me  back  to  the  definition  of  **  faofcory  " 
in  section  T  of  the  Workmen's  Compensation  Act, 
which  ruDS  as  follows :  '*  *  Factory  *  hat  the  Mamo 
meaning  as  in  the  Factory  and  Workshop  Act,  l&Ol,** 
The  premises  in  question  are  excluded  from  that 
category.  Then  it  continues :  '*  and  also  indudea  any 
dock,  wharf,  quay,  warehouse*  machinery*  or  plant 
to  which  any  provision  of  the  Factory  Acts  is  applied 
by  the  Factory  and  Workshop  Act,  1901;*  Theao 
premises  are  not  within  the  class  of  places  there 
mentioned  ;  they  are  not  a  dock,  nor  a  wharf,  nor  a 
quay,  nor  machinery,  nor  plant.  And  no  evidence 
was  given  at  the  hearing  to  show  that  they  were  a 
warehouse.  We  can  ouly  deal  with  the  cose  on  thm 
facts  which  were  before  the  learned  judg^.  In  mj 
opinion  the  applicant  ha^  failed  to  make  out  that  the 
premises  were  a  factory  for  the  purposes  of  the  Work^ 
men*s  Compensation  Act^  and  I  think  the  learned 
judge  was  wrong  in  the  ground  on  which  he  decided 
the  case.     The  appeal  will  therefore  be  ailowed4. 

EoitEE  and  Mathew,  L  JJ**  concurred. 

Appeal  allowed. 

Solicitors  for  the  employers,  ^I'&frs,  W7iiU,  »t  Strong, 

Solicitorfl  for  the  applicant,  Lm^dt  rt  Lfddle, 


Prom  Chan.  Div.  )   ^^^  ^^   ^^   ^2  • 

( Vaughan  Williams,  Stirling^  and  >        March'aO*     * 
Oosceua-Hardy,  L.J  J.)  i 

In  re  DeNTON's  ESTATE. 
LlCEl^SBS  iNSlfRANCE  CORPORATIOlT  AKD  CUAHAlTrSS 

Fui!(D  (Limited)  v,  Denton*  {a.) 

Mortgage — Gtiaraidee — Princiitai  and  iutd^^CotPtMaMt 
bymortgafjoT  and  surety  to  pat/  mortgage  debt — Satttft 
liuhih't}/  limited  —  Covetiant  hy  m<frtffagor  of^fie  to 
ituure  debt  agatmt  toiA—CGnirof-t  with  immr^HPf 
oJ^—Co-Burety, 

In  a  mortgage  />,  Joined  mith  the  mofigagor  m  tM  joiM 
and  several  covmant/or  repayment  on  demand,  on/itilnrf 
to  comjyly  with  which  danand  the  etatnt^^y  pot&er  (tf  mh 
1004  to  be  eaoerctBeahle  without  /urlhtr  twtirt*  //,'» 
liability  itms  limited  to  £1,000.  The  mortgagor  al<me 
covenanted  xmth  the  mortgagees  to  ijunre  in  their  name* 
the  debt  and  interest  against  lou  with  the  plmntiff  tor- 
poratimi*  In  a  proposal  for  insuwanos  made  to  the  cm-- 
poratitm^  D.*s  surety  ship  «ww  mention^nnd  thi*  pri^>oinI 
tvas  in€4>rporated  in,  and  wom  t&  he  dkemed  the  im$ii  of 
the  ** contract  of  imurance"  intmd«d  by^  «  ^jwlraci 
(headed  **  Mortgage  hunrafice  Policy")  by  u»hieh  ike 
corporation  agreetl  that  if  the  mortgagees  ihould  AeeonM 
entitkd  to  eyxrctMe  their  power  of  *a/<f  and  should  giwig 
notice  thereof  to  the  c^porationt  the  l^iUer  wofdd^  mfUr 
six  monthefrom  receipt  qf  a  daimfrom  the  fmH^gm^em^ 
pay  to  them  the  principal  mmieyiforthe  (ime  Mi^omnf 
under  the  mortgage  and  the  interest  within  a  §p9eifiid 
liTnit,  Thermpcm  the  mortgage  debt  awl  intermi  wtr9  $0 
he  transferred  to  the  torpor&tp9Hf  with  aU  itcarUim  fo^ 
the  same.  This  contra<^  conit^imd  ma  ese^nu  menlaom  0/ 
D.'f  surety ehip  or  of  Mi  Imng  a  poffy  to  ih«  vwr^gmg^. 
The  mortgagor  haiiny  made  d^faidt,  D,  having  i" 
and  a  sale  of  the  j^reperty  under  the  pot&er  havif%g 
dueed  l&sa  by  £984  12a.  6t?.  titan  was  owtttg^  the  corp 
ti<m,  who  had  paid  that  sum,  brought  f/iit  a«l*oii  lo 
reeover  it  from  D,'*  estate  under  his  gjim^otdm^  A'f 
e3:ectdrisc  claimed  &>tiiribtttim  from  tha  oerporaliosk  «# 
being  co-sureties  with  B* 

Held,  (1)  that  the  contra/^  %ms  of»e  ^f  gimmnlkt  and 
not  of  ifiiuraTice,  but  (2)  {reversing  tm  de^kims  ^f 
Swinlen  Eidy.  J*,  ante  p*  03,  [1903]  2  OK  0T0>,  Otfl 

(a.)  Keported  by  R,  HlLL,  Esq.,  Barristerial- Law. 
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COUBT  OF  APPBAIm 


the  corporation  wtre  not  co-Buretiea  with  D,,  but  were 
sureties  for  him  and  t?ie  mortgagorf  on  the  principle  of 
Oraythorne  v.  Smnbume,  14  Ve$.  160.  and  that  B.'a 
estate  was  not  entitled  to  contribution,  but  must  bear 
the  whole  deficiency , 

This  WM  an  appeal  by  the  plaintiff  corporation 
from  a  decision  of  Swinfen  Eady,  J.  (reported  ante, 
p.  93,  [1903]  2  Oh.  670). 

Maude  Hf^ey ,  by  deed  dated  the  2nd  of  November, 
1899,  mortgaged  a  pnblio-house  called  the  *<Lord 
Palmerston"  by  sub-demise  to  a  bank  to  secure 
£4,000  and  such  further  sums  as  might  be  advanced 
to  her  or  paid  on  her  behalf  for  rent,  rates,  repairs,  or 
otherwise,  together  with  interest  on  such  sum  and 
sums,  at  a  varying  rate  with  a  minimum  of  4^  per 
cent,  per  annum. 

George  Denton  joined  in  the  deed,  which  contained 
a  joint  and  several  covenant  by  him  and  Miss  Harvey 
to  pay,  on  demand  left  at  the  mortgaged  premises, 
the  principal  moneys  that  might  be  tnen  owing  on 
the  mortgage,  with  interest  at  the  rate  aforesaid. 
His  liability  under  the  covenant  was,  however,  limited 
to  £1,000,  and  it  was  provided  that  although,  as 
between  himself  and  Miss  Harvey,  he  was  only  a 
surety,  yet  as  between  himself  and  the  bank  he  was  to 
be  considered  a  principal  debtor  to  the  extent  of 
£1.000. 

There  was  also  a  covenant  by  the  mortgagor,  in 
which  Denton  did  not  join,  that  the  would  insure  and 
keep  insured,  whUe  the  security  remained  hi  force, 
the  mortgage  debt  and  interest  against  loss,  in  tiie 
name  of  the  bank  with  the  plaintiff  corporation. 

The  deed  farther  provided  that  the  statutory  power 
of  sale  should  become  exerdseable  at  any  time  after 
the  said  demand  for  payment  had  been  left  at  the 
mortgaged  premises  wiuiout  any  such  notice  as  is 
required  by  the  Oonveyandn^  and  Law  of  Properly 
Act,  1881,  or  any  further  notice  whatever. 

On  the  28th  of  October,  1899,  a  proposal  "  to  insure 
first  mortgage  of  £4,000*'  had  been  made  by  Miss 
Harvey's  solicitors  to  the  plaintiff  corporation,  and  it 
was  therein  stated  that  Mr.  G.  Denton  would  join  in 
the  mortgage  deed  for  the  purpose  of  guaranteeing 
£1,000.  In  jmrsnance  of  the  said  proposal  a  contract 
was  entered  into  by  the  corporation  with  the  bank 
(therein  called  the  insured)  on  the  7th  of  March.  1900. 
It  was  headed  *<  Mortgage  Insurance  Policy."  It 
made  no  mention  of  Denton  or  his  suretyship,  and 
redted  the  mortgage  deed  as  made  between  Miss 
Harvey  of  the  one  part  and  the  bank  of  the  other 
part;  but  it  incorporated  the  said  proposal  and  pro- 
vided that  the  same  should  be  deemed  to  be  the  basis 
of  the  **  contract  of  insurance  "  thereby  intended. 

The  terms  ^  of  this  contract  (including  certain 
printed  conditions  wbiob  were  to  be  deemed  part 
thereof)  were  that  if  the  insured  should  become 
entitlea  to  exercise  the  power  of  sale  and  should  give 
notice  thereof  in  writing  to  the  corporation,  the 
latter  would,  after  the  expiration  of  six  calendar 
months  from  the  receipt  of  a  claim  in  writing  from 
the  insured  requiring  payment,  pay  to  the  insured 
the  principal  moneys  for  the  time  being  due  under 
the  mortgage,  together  with  interest  for  a  specified 
period  and  until  payment,  and  on  such  payment  the 
mortgage  debt  and  interest  and  all  securities  for  the 
same  were  to  be  assigned  or  transferred  to  the  corpora- 
tion or  their  nominee  or  nominees. 

The  mortgagor  having  made  default  in  payment  of 
interest,  the  bank  left  on  the  mortgaged  premises  a 
demand  for  payment  of  the  mortgage  debt,  and  pro- 
ceeded to  exerdse  their  power  of  sale.  Certain  sums 
were  from  time  to  time  expended  by  the  corporation 
for  the  preservation  of  the  mortgaged  property  and 
in  connection  with  the  sale,   mth  the  result  that 


the  realization  left  the  corporation  out  of  pocket  to 
the  extent  of  £984  128.  6d.,  and  this  sum,  after 
taking  a  transfer  of  the  mortgage,  they  claimed  by 
originating  summons  to  recover  from  the  estato  of 
Denton,  who  had  died  in  1899,  under  his  guarantee. 

It  was  argued  for  the  defendant,  who  was  Denton's 
executrix,  that  he  and  the  corporation  were  co- 
sureties, and  as  such  were  bound  to  contribute  rateably 
to  the  deficiency,  and  Swinfen  Eady,  J.,  upheld  thu 
contention,  holding  that  the  contract  of  the  7th  of 
March,  1900,  was  one  not  of  insurance  but  of  guarantee, 
and  that  Denton  and  the  corporation  were  under  a 
common  burden  or  liability  and  must  contribute  in 
proportion  to  the  sums — ^in  the  one  case  £1,000,  and 
in  the  other  the  whole  debt — which  they  had  respect- 
ively guaranteed. 

Against  this  dednon  the  corporation  appealed. 

Ealdane,  K.C.,  and  Owen  TJiompson,  for  the  appel- 
lants, argued  that  the  corporation  were  insurers 
and  not  sureties,  or  if  sureties  they  were  sureties  for 
Denton  and  the  mortgagor,  and  not  co-sureties  with 
Denton  for  the  mortgagor. 

They  cited  Dane  v.  Mortgage  Insurance  Corporation, 
42  W.  R.  227,  [1894]  1  Q.  B.  54,  60,  61 ;  Oraythorne 
V.  Swinburne,  14  Yes.  160;  Finlay  v.  Mexican 
Investment  Corporaiion,  [1897]  I  Q.  B.  517 ;  Beaton  v. 
Heath,  47  W.  E.  487,  [1899]  1  Q.  B.  782.  790 ;  Steel 
V.  Dix(m,  29  W.  R.  735,  17  Ch.  D.  825;  EUesmere 
Brewery  Co.  v.  Cooper,  44  W.  R.  254,  [1896]  1  Q.  B. 
75  ;  Ellis  v.  Emmanuel,  24  W.  R.  832,  L.  R.  1  Bx.  D. 
157. 

[The  Court  referred  to  CasteUain  v.  Preston,  31 W.  R. 
557,  11  Q.  B.  D.  380,  387,  and  Rowlatt  on  Principal 
and  Surety,  p.  165.] 

Eve,  E.C.,  and  </.  Henderson,  for  respondent. 

Thompson  replied. 

Cur*  adv.  vuU. 

March  30.  —  The  follo?mig  judgmente  were 
delivered : 

Yatjqban  Williams,  L.  J.— This  is  adaim  made  by 
the  Licenses  Insurance  Corporation  and  Guarantee  Fund 
(Limited),  as  assignees  of  a  mortgage  deed,  against  the 
estete  of  Denton  (deceased),  a  party  to  the  mortgage 
deed  on  a  covenant  therein  conteined,  and  the  only 
defence  raised  is  that  the  corporation  and  Denton  are 
co-sureties  for  Miss  Harvey,  the  mortgagor,  and  that 
Denton  is  therefore  entitled  to  dedaot  from  the  claim 
of  the  plaintiff  corporation  the  contribution  due  as 
between  two  co-sureties.  The  corporation  contends 
that  it  is  not  a  co-surety  with  Denton,  but  is  surety 
both  for  tiie  principal  debtor,  the  mortgagor,  and  for 
Denton,  the  surety,  under  the  terms  of  the  mortgage 
deed ;  and  that  tiiis  being  so,  there  is  no  contribu- 
tion, according  to  the  authority  of  the  decuion  of 
Lord  Eldon  in  Craythome  v.  Sufinburne, 

The  question  whether  the  plaintiff  and  defendant 
stand  or  do  not  stand  in  the  relation  of  co-sureties 
within  the  meaning  of  this  decision  is  the  only 
question  in  the  case.  Swinfen  Eady,  J.,  has  decided 
that  the  relation  is  that  of  co-sureties,  and  that 
Denton  has  a  right  of  contribution.  He  bases  this 
conclusion,  as  I  understand,  on  the  ground  that 
accordiog  to  the  terms  of  the  policy  of  insurance, 
which  embodies  the  guarantee  of  ttit^  plaintiff  corpora- 
tion, both  the  corporation  and  Denton  are  uable 
for  the  same  debt  upon  the  same  default  of  the 
mortgagor. 

I  think  that  the  plaintiff  and  defendant  are  liable 
for  the  same  debt  upon  the  same  default  of  the 
mortgagor  for  the  reasons  given  by  Swinfen  Eady,  J., 
in  his  judgment,  but  there  is  wb  difference,  that 
whereas  the  liability  of  Denton  to  pav  arises  directty 
on  demand  left   at   the   mortga{;ed  premises,  the 
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liability  of  tlie  corporatiao  h  only  to  p*y  ftfto  the 
expiration  of  six  calendar  months  from  the  mortgagee 
— tbe  bank— becoming  entitled  to  exermte  the  power 
of  Bale  conferred  by  the  mortgage  deed,  and  giving 
notice  thereof  to  the  ci^rparation ;  90  that  even 
a'suming  the  ooeaaion  of  tfcie  liability  arising  to  be 
the  same,  beoatue  the  power  of  sale  U  c  oof  erred  npon 
the  leaving  a  demand  lor  payment  at  the  mortgaged 
premises  without  any  further  demand  or  notice  (thtia 
departing  from  the  provisions  of  tbe  Oonveyancing 
Aet»  1881),  yet  the  time  when  payment  will  accme 
dn©  differs  by  six  months,  and  I  do  not  think  that 
this  difFerenee  can  be  left  out  of  coasiderati^^n  when 
determining  whether  the  oorporation  and  Denton  are 
CO'iuretieB. 

Perhaps  it  would  be  oonvenient  now  to  o insider 
briefly  what  are  the  material  faota  in  this  case,  and 
what  is  the  nature  of  the  djdm. 

Miss  Maude  Harvey  obtaioed  an  advance  of  £4,000 
from  tbe  London  and  City  Bank  secured  by  a  mort- 
gage of  the  **  Lord  PaLmerston  "  public-house  created 
by  a  deed  of  the  2nd  of  November,  1899,  George 
Dentou  joiniog  in  the  mortgage  as  surety  for  a 
limited  amount.  Th^  mortgage  was  to  aecure  £4,000 
aod  further  advacces*  The  deed  contained  a  covenant. 
by  the  mortgagor  and  Denton  to  pay  the  £i,000  aod 
interest,  and  also  sneh  further  sums  as  shonld  for  the 
time  bemg  be  due  from  the  mortgagor  to  the  bauk* 
The  deed  also  cout*ined  a  co?enant  by  the  mortgagor 
with  the  bank  that  the  mortgagor  wonld  insure,  and 
at  all  times  during  the  coatinuanoe  of  the  security 
keep  insnred,  the  principal  moneys  and  interest 
against  loss  La  the  name  of  the  bank  with  the 
Licenses  Insurance  Corporation  and  GuArantee  Fund 
(Limited). 

A  mortgage  insnrance  policy  was  executed  by  the 
corporation  on  the  7  th  of  Maich,  1900,  wid  it^  ii 
alleged  by  the  plaintiff  corporation  that  this  policy 
was  effected  in  pursuance  of  a  proposal  for  insurance 
dated  the  2Sth  day  of  Octobar,  1S99,  which  wat  put 
in  evidence.  There  is  some  little  difficulty  about 
thiSj  as  the  propc-aal  and  the  policy  do  not  quite 
accord— tbe  proposal  relating  to  a  debt  repayable  by 
annual  instalments,  which  is  not  the  cate  with  the 
mortgage  debt*  But  I  think  that  the  proposal  is 
sufficient  evidence  that  the  insurance  was  effected  by 
the  corporation  on  the  basis  that  the  mortgage  debt 
which  the  corporation  was  insuring  would  be  lecured 
by  ft  mortgage  deed  in  which  Denton  would  join  for  the 
purpose  of  guaranteeing  the  repayment  of  £1,000  of 
th  e  principal  m  oc  ey , 

The  policy  I  however^  makes  no  mention  of  Denton 
bt?ing  a  party  to  the  mortgage  deed.  On  the  eon- 
trary»  it  describea  tbe  mortgage  deed  as  made  betwem 
Maude  Harvey  of  the  one  part  and  tbe  **  insured" 
{Le,  the  bank)  of  the  other  part* 

It  refers,  however^  to  a  proposal  in  writing  of  the 
28feh  of  October,  1S99,  for  guaranteeing  the  »*id 
mortgage  debt  and  interest,  and  recites  that  it  is 
agreed  that  tbe  said  proposal  shall  be  the  ba«is  of  the 
contract  of  insurance  intended.  The  premium  of 
£18  los,  is  recited  at  the  first  premium  for  goaiantee- 
ing  the  said  mortgage  debt  and  Interest,  and  the 
polioy  goes  on  to  witness  that  the  corporation  agree 
with  the  injured  that  if  the  insured  shall  beoome 
entitled  nnder  the  power  of  sale  conferred  by  the 
said  mortgage  deedj  or  other  wis  s,  to  sell  the  mort- 
gaged property,  and  eh  all  give  notice  in  writicg 
thereof  to  the  corporation  while  thii  policy  iiin  force, 
the  corporation  wiB,  after  the  expiration  of  six 
calendar  months  from  the  receipt  by  the  corporation 
of  ft  claim  in  writing  by  th«  insured  requiring  pay- 
menti  pay  to  the  insured  the  principal  money  for  the 
time  being  due  nnd^r  the  «aid  mortgage  with  any 
interest  there  on* 


I  think  that  the  proper  inference  of  fact  to  draw 
from  the  proposal  of  tbe  28th  of  October.  1^99.  aad 
the  mortgage  deed  of  the  2nd  of  November,  1899, 
and  the  poEcy  of  the  7iJi  of  Blarch,  1900,  is  that,  to 
the  knowledge  alike  of  the  mortgagor  ar.d  the  mort^ 
gagee,  Denton  and  the  corporation,  it  waa  known  at 
the  date  both  of  the  mortgage  deed  and  of  the  policy 
that  it  was  intended  that  Diinton  should  join  m  the 
mortgage  as  surety,  and  that  the  mortgage  debt  aad 
interest  should  be  guaranteed  or  insured  by  the^iwr- 
poration(th©  words  *^gu*raQtee"  and  "laiure  are 
used  as  synonymous  in  the  policy)*        » *  -^  .i    .  i^ 

I  mention  this  inference  becanse  I  thmk  thai  tbe 
fact  that  there  was  one  transaction  only,  to  the  detaili 
of  which  all  were  privy,  may  not  be  immaterml  when 
one  is  consideriog  whether  the  corporation  ought  to 
be  regarded  aa  co-surety  with  Denton  for  the  mort- 
gagor, or  at  surety  for  both  the  mortgagor  and 
Denton  under  &  distinct  collateral  security. 

The  anmmons  claims  that  the  plaintiffs,  by  virtne 
of  a  covenant  of  Denton  contained  in  a  deed  of 
mortgage  of  the  2Qd  of  November,  1899.  which 
covenant  has  baen  assigned  to  them,  are  creditors  of 
the  estate  of  Dantoo  for  the  sum  of  £984  12*.  jSd. 
The  facts  ai  to  the  £934  12s.  6d.  are  thetft:  Thj 
bank  haTlDg  left  a  demand  at  the  mortg^Ajgea 
premiaes,  and  after  giving  notice  to  the  oorporation, 
under  condition  5  of  the  policy,  of  their  intention  to 
exercise  the  power  of  sale,  proceeded,  not  *tiicUy  m 
acoordaooe  with  the  conditions  of  tbe  pohcy,  lo  twl 

Thi^sale  reali^^ed  £4.000  and  ducharged  the  whol* 
of  the  principal  money  owing  on  the  mortgage.  The 
aonrce  of  the  money  thus  dwoharging  the  pnncipal, 
althongh  it  may  have  passed  through  the  handj  of 
the    iniurance    corporation,    was    the    prooeedj    W 

The  plaintif!  corporation  in  tbe  meanwhile  hid 
expended  the  £984  12i.  6d,  songht  to  be  recovered  en 
thia  snmmona,  on  matters  (such  as  repairsp  ««0 
clearly  necessary  and  proper  for  th©  maml«nanoe  of 
the  mortgage  security.  The  utterly  unbnsineaihke 
manner  in  which  tbe  business  of  the  corporaUon  wa« 
doue  makes  it  difficult  to  ascertain  the  tme  facti- 

It  might  be  suggested  that  thia  was  a  v^lontwy 
expenditure  by  the  oorporation  who  had  a  dear 
interest,  as  Denton  also  had,  that  the  mortgip 
security  shonld  not  be  wasted.  Bat  I  thiuk  on  tte 
evidence  that  this  expenditure  may  fa  rly  be  talea  to 
be  expenditure  by  the  corporation  at  the  rtqwrt  ot 
the  bank,  and  thus  expenditure  by  the  tmxiM  u 
mortgagees  r 

If  the  expenditure  cannot  be  so  regarded  th«e  m  m 


end  of  the  claim,  but  if  it  can  be  so  regarded  the  «^ 
Queflti^n  ii,  as  I  have  already  stated— *re  Denton  wbA 
the  corporation  co-suretiei  so  aa  to  entitle  Dwitoia  to 

contribution  'f  „,*,*.!.  a*>-^ 

In  the  first  place  I  will  deal  with  a  oootrntooa 
raised  by  the  oorporation  and  based  on  the  dacmoo  of 
the  Oourt  of  Appeal  in  Dnnt!  v,  Tht  Mori^agf  In- 
mrance  Corporation.  This  contention  m  that,  mpvt 
from  anything  else  which  might  neK»tive  oo-ttttely- 
ship  between  the  corporation  and  Denton,  the  wy 
form  of  the  obligation  which  they  had  undertaken 
towards  the  back  waa  sufficient  to  ehow  that  tbm  cpr- 
poration  had  not  entered  into  a  contract  of  aiLrfitrjrni^ 
but  into  a  contract  of  ioinrance. 

No  donbt  the  form  it  that  of  a  policy  of  inamtMea. 
But  I  think  there  is  nothing  in  the  form  oftM 
contract  between  the  bank  and  the  oorporatto(G,  tMiiiki 
that  of  a  polioy  of  iosuranoe,  to  prevent  the  oontraiGt 
between  one  of  gnorantee,  and  1  would  «*»  to  ^m 
Judgment  of  Eomer,  L,J.,  in  Stat^m  ▼*  JMrw^wd, 
which  on  this  point  is  unaffected  by  the  rmcwl  u 
the  Home  of  Lordi  of  the  judgment  of  th#  Oouel  of 
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Appeal.  Bomer,  L.J.,  in  disonssing  the  diff<0>^^  in 
inbstance  betv^een  these  two  oUsses  of  oontraoti  Says : 
"  The  difference  between  these  two  daises  of  contraot 
does  not  depend  upon  any  essential  difference  between 
the  word  *  insnrance '  and  the  word  *  guarantee.' 
There  is  no  magic  in  the  use  of  those  words.  The 
words  to  a  great  extent  have  the  same  meaning  and 
effect,  and  many  contracts  like  the  one  in  the  case 
now  before  us  may  with  equal  propriety  be  called 
contracts  of  insurance  or  contracts  of  guarantee." 

The  distinction  in  substance,  in  cases  in  which  the 
loss  insured  against  is  simply  the  event  of  the  non- 
payment of  a  debt,  seems  to  be,  as  I  read  the  judg- 
ment of  Bomer,  L.J.,  between  contracts  in  which  the 
person  desiring  to  be  insured  has  means  of  knowledge 
as  to  the  risk,  and  the  insurer  has  not  the  same  means, 
and  those  cases  in  which  the  insurer  has  the  same 
means.  Now  it  seems  to  me  that  in  the  case  of  this 
mortgage  debt  the  insurance  corporation,  knowing 
the  terms  of  the  mortgage  deed  and  the  exact  nature 
of  the  property  forming  the  security,  had  just  as  much 
means  of  ascertaining  the  nature  of  the  risk  as  the 
bank  had,  and  I  do  not  think  that  Uie  mere  fact  that 
the  contract  was  made  between  the  creditor  and  the 
insurance  corporation,  and  not  between  the  mort- 
gagor-debtor, Miss  Harvey,  and  the  corporation, 
would  of  itself  determine  the  character  of  the  con- 
tract to  be  that  of  insurance  and  not  of  suretyship. 
This  being  so,  the  form  and  circumstances  of  the  con- 
tract being  consistent  with  the  relation  of  co-surety- 
ship between  the  plaintiff  corporation  and  Denton,  let 
us  see  if  the  facts,  date,  or  contents  of  the  mortgpage 
deed  are  such  as  to  negative  this  contract,  whi<m, 
according  to  its  terms,  is  a  contraot  of  surefyahip 
guaranteeing  payment  by  the  mortgagor— being  a 
contract  of  suretyship  constituting^  co-suretyship  in 
relation  to  the  contraot  of  suretyship  taken  by  Denton 
on  himself  by  the  mortgage  deed. 

If  the  policy  is  look^  at  it  will  be  seen  that,  in 
form  at  all  events,  both  the  insurance  corporation  and 
Denton  guarantee  the  payment  of  the  mortgage  debt 
by  the  mortgagor.  Miss  Harvey.  The  event  upon 
which  the  obligation  to  pay  arises  is  the  same  in  each 
case;  and  although  the  insurance  corporation  have 
six  months  within  which  to  pay,  yet  the  obligation 
neither  of  the  insurance  corporation  nor  of  Denton  is 
dependent  on  what  the  mortgjaffe  security  realizes. 
TaJdng  these  matters  into  consi£ration  tiiere  seems 
much  to  support  the  conclusion  in  fact  of  Swinfen 
Eady,  J.,  that  the  insurance  corporation  were  sureties 
for,  and  guaranteed  the  debt  of,  Miss  Harvey,  and 
were  not  sureties  only  in  the  event  that  neither  Miss 
Harvey  nor  Denton  paid. 

If  this  conclusion,  which  seems  to  me  to  be  a 
conclusion  in  fact,  is  right,  it  puts  the  case  outside 
the  case  of  Craythome  v.  Swinburne,  I  think  it  is  a 
question  of  fact.  It  seems  plain  from  the  judgment 
of  Lord  Eldon  in  that  case,  that  in  considering  the 
question  whether  the  contract  of  insurance — ^the 
second  contract  in  point  of  date— is  to  be  considered 
as  a  collateral  or  supplemental  sefturity,  the  court 
may  take  into  consideration  not  only  the  words  of 
the  respective  contracts  but  also  extrinsic  evidence, 

S'ving  consideration  to  this  evidence  as  well  as  to 
e  words  of  the  respective  contracts.  Still,  sitting 
by  myself,  I  should  have  hesitated  to  differ  from  the 
conclusion  of  the  learned  judge,  especially  as  I  do 
not  think  that  the  mere  fact  that  the  insurance 
corporation  knew  (at  the  time  at  which  the  policy 
was  effected)  from  the  mortgage  deed  or  the  proposal, 
that  Denton  was  a  surety,  is  sufficient  to  negative  the 
relation  of  co-suretyship ;  and  it  is  certainly  a  case  in 
which  I  should  have  wished  to  have  applied  the 
maxim  that  equaliiv  is  equity  if  the  facts  allowed  it. 
But  as  my  brothers  take  a  contrary  view  of  the 


facts  I  do  not  think  that  in  such  a  doubtful  case, 
turning  largely  on  inferences  of  fact,  I  ought  to  refuse 
to  concur  in  the  judgment  of  the  court. 

STntLDra,  LJ. — ^The  question  in  this  case  is  what 
is  the  true  nature  of  the  contract  entered  into 
between  the  London  City  and  Midland  Bank 
rmortgasrees  of  a  public-house  for  £4,000  and  interest, 
George  Denton  beiog  surety  for  the  mortgagor  to  the 
extent  of  £1,000)  and  the  plaintifGs  in  the  action. 

The  defendant  in  the  action,  who  is  the  legal 
personal  representative  of  George  Denton,  contends 
that  the  contract  was  one  of  suretyship,  and  that  by 
virtue  of  it  the  plaintiffs  became  co-sureties  with 
George  Denton;  and  this  is  the  view  which  has 
been  taken  by  Swinfen  Eady,  J. 

The  plaintiffs,  on  the  other  hand,  insist  that  the 
contoact  is  not  one  of  suretyship  at  all,  but  is  one  of 
insurance  or  indemnity,  such  as  was  held  by  Lord 
Bsher,  M.B.,  to  exist  in  Bane  v.  Mortgage  Insurance 
Oorporaiion;  but  they  also  urge  that  even  if  the  con- 
tract was  one  of  suretyship,  the  plaintiffs  did  not 
bsoome  co-sureties  with  Denton,  but  in  fact 
guaranteed  the  bank  against  Denton's  default,  as  was 
held  to  be  the  case  in  UraytJiome  v.  Swinburne. 

The  answer  to  the  qnestion  depends  to  a  great 
extent  on  the  construction  of  a  document  dated  the 
7th  of  March,  1900,  and  headed  *<  Mortgage  Insurance 
Policy";  but,  before  dealing  with  it  I  think  it 
desirable  to  refer  shortlv  to  the  main  provisions  of 
the  mortgage  deed,  which  bears  date  the  2nd  of 
November,  1899. 

By  it  Maud  Harvey  demised  to  the  bank  a  lease- 
hold public-house  known  as  the»<'  Lord  Palmerston  "  at 
Hiffhgate  for  the  residue  of  the  term  for  which  she 
held  the  same,  less  one  day,  by  way  of  mortgage  to 
secure  tiie  repavment  of  £4,000  and  interest.  The 
mortgagor  and  Denton  jointly  and  severally 
covenanted  with  the  bank  that  they  or  one  of  them 
would  pay  to  t^e  bank  on  demand  by  the  bank  left  at 
the  ptiDlic-house  the  sum  of  £4,000  with  interest, 
subject,  however,  to  a  proviso  that  Denton  should  not 
be  uaUe  under  the  covenant  to  pay  a  larger  sum  in 
the  whole  in  respect  of  the  principal  and  interest 
taken  together  than  £1,000  together  with  interest  on 
such  sum  from  the  time  of  the  demand  being  made  on 
Denton  until  payment.  The  mortgagor  also  covenanted 
with  the  bank  tiiat  she  would  insure,  and  at  all  times 
during  the  continuance  of  the  security  keep  insured 
the  principal  moneys  and  interest  thereby  secured, 
against  loss  in  the  name  of  the  bank  with  the 
plaintiffs,  and  would  not  at  any  time  do  any  act  or 
commit  any  default  whereby  the  policy  of  mortgage 
insurance  mi^ht  be  rendered  void  or  voidable,  and 
in  case  the  policy  or  any  new  policy  to  be  efiSscted  as 
aforesaid  should  by  any  means  become  void,  would 
forth  vvith  at  her  own  cost  effect  a  new  policy  for 
securing  the  repayment  of  the  said  principal  sum  and 
interest ''  as  hereinbefore  mentioned."  By  these  last 
words  I  understand  in  accordance  with  the  covenant 
for  repayment  contained  in  the  mortgage. 

It  was  provided  by  the  mortgage  that  the  powers  of 
sale  conferred  upon  mortgagees  by  the  OonveyanciDg 
and  Law  of  Property  Act,  1881,  should  be  exercise- 
able  by  the  said  bank  at  any  time  after  such  demand 
should  have  been  left  as  aforesaid  without  the 
necessity  for  giving  any  such  notice  requiring  pay- 
ment of  the  mortgi^e  money  as  is  provided  for  by  the 
said  Act  or  any  notice  whatever.  The  deed  concludes 
with  a  stipulation  that,  although,  as  between  the 
mortgagor  and  Denton  the  latter  is  a  surety  only, 
yet  as  between  him  and  the  bank  he  is  to  be  con- 
sidered a  principal  debtor. 

Upon  the  covenant  b^  the  mortgagor  to  insure  and 
keep  insured  '*the  principal  moneys  and  interest 
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against  loss,"  I  observe  that  it  appears  to  me  to  be 
so  framed  as  to  entitle  the  mortsagees  and  the 
plaintiils  to  enter  into  a  contract  <n  either  of  the 
kinds  which  the  plaiotiffs  assert  to  be  that  of  the 
contract  actually  made  between  them  and  the  bank. 

On  the  28th  of  October,  1899,  before  the  mortgage 
had  been  execnted,  the  solicitors  of  the  mortgagor 
submitted  to  the  plaintiffs  a  <*  proposal  to  insure  £st 
mortgage  of  £4,000.*'  In  this  document  various 
particulars  are  given  as  to  the  terms  of  the  mortgage 
which  are  icaccurate;  but  the  following  statement 
occnrs :  **  Mr.  G.  Denton  will  join  in  the  mortgage 
for  the  purpose  of  guaranteeiog  the  repayment  of 
£1,000  of  the  principal  money.*'  It  is  not  disputed 
that  the  document  of  the  7th  of  March,  1900,  was 
the  result  of  this  nroposal.  The  document,  as  I  have 
already  mentionea,  is  headed  "Mortgage  Lisurance 
Policy,"  and  in  the  recit%ls  the  proponl  of  the  28tii 
of  October,  1899,  is  redted,  followed  bv  the  words 
'*it  is  agreed  that  the  said  proposal  shall  be  the  basis 
of  the  contract  of  insurance  herebv  intended." 

On  the  other  hand,  the  proposal  is  redted  as  beinff 
cue  "for  guaranteeing"  the  mortgage  debt  and 
interest,  and  the  premium  is  stated  to  be  "for 
guaranteeing"  the  mortgage  debt  and  interest. 
The  mortgage  deed  is  stated  to  be  dated  the  2nd 
of  November,  1899,  and  to  be  made  between  Maude 
Harvey  of  the  one  part,  and  the  insured  of  the  other 

Sart,  and  it  does  not  appear  on  the  face  of  the 
ocument  itself  tbat  Denton  was  a  surety  for  the 
debt.  Still,  notwithstanding  aU  inaocurades  in  the 
proposal  and  in  the  redtals,  there  is  no  question  that 
the  mortgage  of  the  2nd  of  November,  1899,  as 
executed  oy  the  mortgagor  and  Denton,  was  that 
to  which  the  document  of  the  7th  of  March,  1900, 
was  intended  to  refer,  and  with  reference  to  which  it 
must  be  construed.  I  think,  therefore,  that  the 
document  must  be  read  as  relating  to  a  mortgage 
in  respect  of  which  Denton  was  to  a  limited  extent 
surety  for  payment  of  prindpal  and  interest. 

The  opwative  part  of  the  document  is  as  follows :  — 
"Now  this  policy  witnesseth  that  the  corporation 
agree  with  the  insured  (subject  to  the  conditions  on 
the  back  hereof,  which  are  to  be  taken  as  part  of  this 
policy)  that  if  the  insured  shall  become  entitled  under 
the  power  of  sale  conferred  by  the  said  mortgage 
deed  or  otherwise  to  sell  the  mortgaged  prop<»rty,  and 
shall  give  notice  in  writing  Uiereof  u>  the  corporation 
while  this  policy  is  in  force,  the  corporation  will, 
after  the  expiration  of  six  calendar  mont^  from  the 
recdpt  by  tne  corporation  of  a  daim  in  writing  by 
the  insured  requiring  payment,  pav  to  the  insured  the 
prindpal  money  for  the  time  bemg  due  under  the 
Slid  mortgage  with  any  interest  thereon  at  the 
minimum  rate  which  would  have  been  or  be  payable 
if  the  interest  were  punctually  paid  under  the  said 
mortffage,  for  any  period  not  exceeding  twelve  calendar 
months  preceding  the  date  of  the  recdpt  of  the 
claim,  and  with  subsequent  interest  up  to  the  day 
of  payment  at  the  same  rate." 

Condition  8.  "  If  at  the  time  a  daim  is  made  under 
this  policy  there  ba  any  other  subsisting  insurance  or 
insurances  whether  effected  by  t^e  insured  or  any 
other  person,  covering  the  same  interest  in  the  mort- 
gaged property,  the  corporation  shdl  not  be  liable  to 
pay  or  contribute  more  than  their  rateable  propor- 
tion." 

Condition  9.  "Upon  payment  of  the  amount 
which  may  become  payaUe  under  this  policy,  the 
insured  shall  asdgn  or  transfer  to  the  corporation  or 
thdr  nominee  or  nominees  the  mortgage  debt  and 
interest  and  all  securities  hdd  by  the  insured  for  the 
same." 

Condition  10.  "The  insured  and  any  daimant 
under  this  policy  shall,  at  the  expense  of  the  cor-  S 


poration,  do  and  concur  in  doing  all  such  acts  and 
things  as  may  be  necessary  or  reasonably  required  by 
the  corporation  for  the  purj^se  of  forcing  any 
riff  hts  and  remedies  or  of  obtaining  rdief  or  indem- 
nity from  other  parties  to  whidi  the  corporation 
shdl  be  or  would  become  entitled  or  subrogated  upon 
payment  under  tibis  policy,  whether  such  acts  and 
thmgs  shall  be '  or  oecome  necessary  or  required 
before  or  after  payment  by  the  corporation." 

In  order  that  the  plainliffs  may  become  liable  under 
the  policy  it  is  necessary — 

(1)  That  the  insured,  the  bank,  shoold  become 
entitled  under  the  power  of  sale  in  the  mortgage  or 
otherwise  to  sell ;  and  it  will  be  remembered  tHat  the 
power  of  sale  in  the  mortgage  becomes  exerdseable 
upon  a  demand  f  ^r  p%yment  in  accordance  with  the 
covenant  of  the  mortgagor  and  the  surety  being  left  at 
the  public-house,  and  that  the  mortgagor  and  the 
sure^  both  become  liable  upon  such  demand  being  so 
left;  (2)  tbat  the  insured  should  give  notice  in  writing 
to  the  plaintiffs  of  t^eir  having  become  entitled  to 
exerdse  the  power  of  sale;  (3)  that  the  insured 
should  make  a  daim  in  writing  on  the  plaintiffs 
requiring  payment. 

These  conditions  being  satisfied,  the  plaintiffs  bind 
themsdves  after  the  expiration  of  six  calendsr 
months  from  the  recdpt  of  the  daim  in  writing  to 
pay  to  the  insured  the  principal  money  for  the  time 
being  due  on  the  security  with  interest. 

In  arriving  at  this  sum  there  would  be  taken  into 
account  all  sums  paid  by  the  mortgagor,  or  by  the 
surety,  or  reab'zsd  out  of  the  mortgaged  property. 
Upon  payment  by  the  plaintiffi  of  the  amount  payable 
they  are  entitled  under  condition  9  to  have  assigned 
or  transferred  to  them  the  mortgage  debt  and  interest 
and  all  securities  held  by  the  insured  for  the  same; 
and  this  would,  according  to  the  natural  meaning  of 
conditions  9  and  10,  indude,  in  my  opinion,  the 
benefit  of  the  covenant  by  the  surety  to  the  full 
extent  to  which  the  mortgagees  were  entitled 
thereto. 

The  result  is  that  a  period  of  six  months  is  to 
elapse  between  daim  made  on  the  plaintiffs  and  pay- 
ment. Daring  that  period  the  bank  were  left  to 
realize  their  securities  as  they  saw  fit,  unless  the 
plaintiff!  chose  to  intervene  under  the  provisions  of 
condition  7.  At  the  expiration  of  the  period  the 
plaintiffs  were  bound  to  pay  Uie  piincipal  and  interest 
remaining  due  on  the  security,  quite  irrespective  of 
any  question  whether  loss  had  occurred  or  was  likdy 
to  occur.  Upon  payment,  however,  the  plaintifffl,  as 
it  seems  to  me,  beoune  entitled  to  all  the  rights  and 
remedies  of  the  mortgagees,  and  to  enforce  them  just 
as  the  mortg%gees  might  have  done,  as  weU  against 
the  surety  as  against  the  mortgagor. 

Swinfen  Eady,  J.,  hdd  that  the  instrument  of  the 
7  th  of  March,  1900,  was  not  merdy  an  insurance 
against  loss,  and  in  that  respect  I  agree  with  him ; 
but  it  does  not  follow  that  the  instrument  created  a 
mere  contract  of  co -suretyship  with  Denton.  The 
learned  judge  does  not  appear  to  have  had  presented 
to  him  the  second  contention  raised  on  behalf  of  the 
plaintiffs,  and  strongly  urged  in  this  court;  at  all 
events  he  does  not  deal  with  it  explidtly  in  his  judg- 
ment. The  question  is,  in  my  opinion,  one  of 
difficulty,  occasioned  by  the  inacciumoiea  and 
ambiguities  which  are  found  in  the  instrument  of  the 
7th  of  March,  1900,  an  instrument  framed  by  the 
plaintiffs  themsdves.  I  have,  however,  oome  to  the 
condunon  that,  regard  being  had  to  all  the 
drcumstanoes,  the  true  meaning  of  the  parties  to  the 
transaction  was  not  that  the  pldntiffs  wece  to  become 
co-sureties  with  Denton,  but  that,  as  between  them* 
sdves  and  the  bank,  Denton  should  be  in  thepositioil 
of  a  prindpal;  or,  in  other  words,  that  the 
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tion  was  of  the  same  nature  as  that  which  was  the 
sabjeot  of  decision  in  CraytJiome  y.  Swinhume. 
Talong  this  Tiew»  I  think  that  the  appeal  ought  to  be 
allowed. 

Oozbns-Habdt,  L.J.— This  is  a  daim  by  the 
lioenses  Insurance  Corporation,  hereinafter  called  the 
corporation,  against  the  estate  of  Denton,  who  joined 
as  surety  in  a  mortgage  by  Miss  Harvey  to  a  bank. 
The  mortgaged  property  has  been  sold  for  less  than 
the  amount  due  to  the  bank.  The  deficiency,  which 
is  less  than  £1,000,  has  been  paid  by  the  corporation 
to  the  bank,  and  a  transfer  has  been  executed  by  the 
bank  to  the  corporation  of  the  mortgage  debt  and  all 
securities  for  the  same. 

There  is  no  answer  to  this  daim  unless  it  can  be 
established  that  the  corporation  and  Denton  were 
co-sureties,  in  which  case  a  right  of  contribution  only 
would  arise.  Swinfen  Bady,  J.,  has  adopted  this 
view,  and  has  made  a  declaration  accordingly. 
'  The  corporation  appeal  against  this  order,  and 
they  contend  (1)  that  their  contract  with  the  bank 
was  properly  a  contract  of  insurance  and  not  of 
suretyship;  and  (2)  in  the  alternative,  that  if  tiiey 
were  not  insurers  they  were  suretiei  for  both  Miss 
Harvey  and  Denton,  and  not  co-sureties  with  Denton 
for  Mus  Harvey. 

The  first  contention  was  overruled  by  the  learned 
judge.  The  second  contention,  although  raised, 
seems  not  to  have  been  strongly  insisted  upon  before 
him,  and  it  is  not  directly  dealt  with  in  bii  judgment ; 
but  it  has  been  f  ordbly  pressed  upon  us,  particularly 
by  Mr.  Owen  Thompson  in  his  able  argument.  It  is 
based  upon  Crayihonie  v.  Smribume, 

In  that  case  £ord  Bldon  held  that  parol  evidence 
was  admissible  to  show  whether  in  taruui  the  defend- 
ant was  a  co-surety  with  the  plaintiff  for  tJie  prindpal 
debtor  and  as  such  bound  to  contribute,  or  was  a 
surety  for  both  the  prindpal  debtor  and  the  plaintiff, 
and  as  such  under  no  liability  to  contribute.  Tlie 
prinddes  there  laid  down  are  dear,  but  I  have  found 
great  oifiBculty  in  applying  them  to  the  very  peculiar 
circumstances  of  the  present  case. 

There  are  three  documents  which,  and  which  alone, 
have  to  be  considered :  (a)  The  mortgage  dated  the 
2nd  of  November,  1899»  between  Maude  Harvey  of 
the  first  patt,  Denton  of  the  second  part,  and  the 
bank  of  the  third  part.  It  is  to  secure  an  advance  of 
£4,000.  Denton  plainly  joins  as  surety.  There  is  a 
joint  and  several  covenant  for  payment  on  demand, 
with  a  proviso  limiting  Denton's  liability  under  the 
covenant  to  £1,000.  Then  follows  a  covenant  bv  the 
mortf^agor  that  she  will  insure  and  keep  insured  the 
principfd  moneys  and  interest  thereby  secured  against 
Msinthe  name  of  the  bank  with  the  corporation. 
And  there  is  a  power  of  sale  given  to  the  buik 
exercisable  at  any  time  after  demand  and  without  any 
notice.  There  is  also  the  usual  provision  that  although, 
as  between  Miss  Harvey  and  Denton,  Denton  was  only 
8iirety»  yet  as  between  Denton  and  the  bank  Denton 
should  be  considered  as  a  principal  debtor  to  tiie 
extent  aforesaid — i.e.,  to  the  extent  of  £1,000.  It  is 
ai^parenton  the  face  of  the  mortgage  deed  that  it 
was  part  of  the  bargain  with  the  bank  that  a  security 
of  some  kind  should  be  procured  from  the  corpora- 
tion. (6)  The  **  proposal  to  insure  first  mortgage  of 
£4,000'^  is  dated  the  28th  of  October,  1899.  It  is 
obviously  inaccurate  in  some  respects.  It  refers  to 
the  mor^gase  as  dated  the  2nd  of  Novembo*,  1899, 
and  states  uie  mortgage  debt  as  repayable  by  instal- 
ments, although  this  is  not  the  faot  It  mentions, 
however,  that  Denton  will  join  in  the  mortgage  for 
the  purpose  of  guaranteeing  the  repayment  of  £1,000 
of  the  prindpal  money,  (c)  The  document  imposing 
a  liability  on  the  corporation  towards  the  bank  is 


dated  the  7th  of  March,  1900,  four  months  after  the 
mortgage.  It  is  headed  '*  Mortgage  Insurance 
Policy."  It  inaccuratdy  redtes  the  mortgage  as 
made  between  Miss  Harvey  of  the  one  part  and  the 
bank  of  the  other  part,  and  omits  all  reference  to 
Denton.  [His  lordship  read  extracts  from  the  policy 
and  conditions — the  more  material  of  which  are  given 
in  the  judgment  of  Stirling,  L.J.— and  continued:] 
It  will  be  observed  that  the  obligation  of  the  corpora- 
tion to  pay  does  not  arise  for  six  months  after 
Denton's  obligation  to  pay  arises,  and  further  that 
the  corporation  stipulate  with  the  bank  for  transfer 
of  all  securities  held  by  the  bank,  and  to  be 
"  subrogated  "  to  all  rights  and  remedies  of  the 
bulk  against  other  parties  as  soon  as  the  corporation 
pays  under  the  policy,  an  event  which  has  happened. 

Now,  on  the  construction  of  this  document,  I  agree 
with  Swinfen  Eady,  J.,  that  it  was  not  an  insurance 
against  loss,  but  was  a  guarantee  of  the  mortgage 
debt;  and  I  adopt  the  reasoning  contained  in  his 
very  careful  judgment  on  this  point. 

It  onlv  remains  to  consider  the  second-— or  what  I 
may  call  the  Craythome  v.  Swinburne  point.  What 
was  it  that  the  corporation  guaranteed?  If  Hook 
only  at  the  policy  it  is  reasonably  clear  that  the 
corporation  guaranteed  the  debt  due  from  Miss 
Harvey,  the  prindpal  debtor,  and  nothing  more.  If, 
however,  I  look  at  the  proposal,  which  is  "  deemed 
to  be  incorporated  in  the  policy,"  and  also  at  the 
mortgage  deed,  I  think  it  appears  that  the  corpora- 
tion guaranteed  a  partially  guaranteed  debt ;  or,  in 
other  words,  guaranteed  that  Miss  Harvey  to  the  full 
extent,  and  Denton  to  the  extent  of  £1,000,  would 
pay  the  bank.  Miss  Harvey  and  Denton  bdng,  as 
between  themselves  and  the  corporation,  both  prindpal 
debtors.  It  is  of  no  moment  that  Denton  is  not 
shown  to  have  been  party  or  privy  to  the  proposal  or 
the  policv,  for  the  only  obligation  imposed  on  Miss 
Harvey  by  the  covenant  in  the  mortgage  deed,  to 
which  Denton  was  a  party,  was  to  insure  against  loss. 
Tbis  obligation  would  have  been  exactiy  satisfied  by 
a  policy  of  insurance  strictiy  so  called.  Denton  had 
no  right  to  expect  to  be  relieved  by  having  the 
corporation  as  a  co-surety.  He  must  accept  the 
position,  whatever  it  may  be,  as  between  the  bank 
and  the  corporation.  Upon  tiie  whole,  I  thick  the 
appellants'  contention  on  this  point  must  prevail, 
notwithstanding  the  difficulties  created  by  the  forms 
of  the  instruments. 

Appeal  allawed. 

Solicitors,  Jennings,  Son,  &  AUen  ;  Laxley,  Elam,  & 
Gardner. 


From  K.  B.  Div.  i 

(Oollins,  M.B.,  and  Bomer  and  |  March  17, 18, 26. 
Mathew,  L.JJ.)  J 

OONTINSNTAL     CAOUTOHOTJO    iJCD    QUTTA    PKRCHA 

Co.  V.  Klbinwokt,  Soks,  &  Co.  (a.) 
Banker-^Cuetomer— Mistake— Money  paid  under  mittake 
of  fad. 

The  d^endanU,  who  were  foreign  hankers,  were  in  the 
habit  of  making  advances  to  K.,  who  then  purchased 
goods  which  the  defendants  held  a$  seeurity;  when  JET. 
found  a  purchaser  he  assianed  the  right  to  receive  the 
purchase-money  to  the  defendants,  who  accordingly 
released  the  goods.  K.  also  carried  on  the  same  system 
with  B.  &  Co.  The  plaintiffs  bought  from  K.  two 
parcels,  the  one  released  by  the  defendants  and  the  other 

(a.)  Eeported  by  B.  Q.  Stillwkll,  Esq.,  Barrister- 
at-Law. 
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hif  S.  <fc  Oo.  K.  ifiHruckd  the  pJaiid'ff^  to  pay  th^ 
de/entlant^  and  B,  &  Cv.  r€$pecHveii/  for  the  goo<JU  so 
purcha^'d.  By  mistake  the  plaintiff t  paid  both  suwa  to 
the  defaidanUt  who  (^edited  K.*s  account ^  notifying  K. 
of  their  hatting  done  ia.  The  df/f r^danti  acting  boni 
fide  coiitinued  to  mak^  ad  van  cf  4  to  K.,  who  knew  of  the 
minifike,  hut  did  not  disclose  it,  and  afterwards  hfcame 
bankrupt  The  plarntiffa  iought  to  recover  from  the 
defendants  the  sum  which  shfuli  have  been  ^aid  to  B.  cfc 
Co,  as  money  paid  under  mistake  of  fad, 

Ifeid,  that  the  defendards  were  liable  to  refund  the 
money  which  had  been  paid  to  them  under  a  mistake  of 
fact,  even  thouyh  they  had  paid  it  away  to  a  third  jmriy 
in  ignoranm  of  the  mistake. 

Judgment  o/Bigham,  J.  (51  W.  H.  541),  affirmed^ 

Thia  wai  an  appeal  by  the  defendautt  from  the 
jndgmeDt  of  Big  ham,  Jip  in  the  CommeroiAl  Ooart 
(ai  W,  E.  541)* 

The  action  waa  braiigbt  to  recover  back  a  sum  of 
£1,4S0  15i,  lid.,  mon^y  paid  by  the  plaintiffs  to  the 
defet^dantfi  under  &  mistake  of  fact. 

The  facts  are  fully  let  out  in  the  judgment  of  the 
learned  judge  in  the  court  helow. 

Asquith,  K,n,  [j^  A,  HamiUon,  ff,0.,  and  A.  H. 
Ohaytor  with  him),  for  the  appellaota* 

Scrutimi,  K.a  (K  A  MacKinnon  with  him),  for  the 
retpgudenti. 

Cur,  adif,  vult 

CoLLDfe,  M.E»,  read  the  following  judgment :  Thii 
is  an  appeal  from  the  decision  of  Eigham^  J.,  who 
has  held  that  the  appellants  (the  defeudauta  Ifi  the 
action )  are  bound  to  repay  to  the  plai ntiffs  a 
gum  of  £1,480  15g.  Ud<  paid  by  the  plamtiSs  to  the 
defendants  under  a  miHtaka  of  fact*  The  defepoe 
ii  that  the  sum  in  question  was  paid  to  Mid  received 
by  the  defendants  as  agents  for  one  Kramrisch,  now 
t^nkmpt,  with  whom  thpy  had,  previous  to  the 
plaintiffs'  demand,  iettled  it  in  account  The  f  iicts  are 
fully  and  lucidly  stated  in  tbe  judgment  of  Bigham, 
J*,  and  a  bare  ontliue  is  all  that  ii  neci^ssary  to  make 
this  judgment  intelligible  Kramrisch,  above  referred 
to,  waft  an  importer  of  indiarubber,  earrjing  on 
butineis  at  Liverpool,  He  was  Eoanc^d  by  two 
**  merchant  bankers/'  as  they  are  described  in  Ibe 
case — viz.,  the  defendants  ElcinwortT  Sons,  &  Co, 
and  Brandt  &  Co.,  who  only  come  incidentally  into 
this  dtscussion*  The  course  of  business  aa  betwe<^n 
Kramriseh  and  thes=*  firms  was  that  when  he  imported 
a  parcel  of  iudiarubbflr  one  or  other  of  these  firms 
made  itself  Liable  to  the  vendor  for  the  price  upon 
the  security  of  th«  shipping  documents,  which  were 
deposited  with  the  firm,  and  as  Eramrisch  affected 
salei  of  the  rubber  so  imported  the  financini^  firm 
released  tbe  bills  of  lading  covering  snch  sale  and 
^ansmitted  them  to  the  purchaser,  taking  from 
Kramriseh  an  authority  to  receive  the  price  from 
the  purchaser  direct*  The  plaintiffs,  before  the 
trane action  in  question ^  had  bought  from  Eram- 
risch parceli  of  indiarubber,  some  of  which  be  had 
imported  through  tbe  aid  of  the  defendants  and  some 
throngh  that  of  Braudt  &  Co,,  and  had  in  each  cael* 
arranged  to  pay  direct  (o  the  defendants  and  Brandt  & 
Co*  respf  otively,  according  to  the  instructions  received 
with  each  coLftigBment,  The  fum  in  queslicn  in 
this  case  represented  the  price  of  indiarubber  which 
was  ID  fact  payable  direct  to  Brandt  &  Co,,  but  by  a 
mistake  of  a  clerk  of  the  plaintiffs  it  was  sent  to  the 
defendants  instead  of  to  the  account  of  Kramriseh*  The 
defendants  placed  it  to  tbe  credit  of  Kramriseh  in 
their  account  with  him,  and  apprised  him  of  the  faetp 
and  he  acknowledged  and  approved  of  what  they  bad 
done^    It  was  contended  by  the  defecdanta  that  th«y 


were  thns  disohar ged  from  all  liability  to  the  plaintiffs, 
Bigbam»  J.,  has  rejected  their  contention,  and  I  am 
of  opinion  that  he  was  right.     Without  goin.g  into  thm 
question  wh father  there  was  an  absolute  assignment 
of  the  debt  by  Kramriich  to  Klein  wort.  Sons.  4t  Co., 
with  notice  to  the  plaitjtiffis— a  matter  that  was  dia- 
cuised    under    somewhat    similar    circumitauce*    la 
Brandt,    Sons,   l&  Go.  v,  Dunhp    Rubber  Co  ,  [1904] 
1   E.  B.  3S7p  the  undisputed  f*ct9  ar.j  sufficient,  in 
my  judgojeut^  to  decide  this  case  in  favour  of  th« 
plaiotiff^.     It  is  dear  law  that  primd  facie  the  parson 
to  whom  money  has  been  paid  nnder  a  mistake  of 
fact  is  liable  tc^  refund  it,  even  though  he  may  have 
paid  it  away  to  third  parties  in  ignorance  of  the  mii- 
tako,  for  he  has  had  the  benefit   of  the  windfaU  and 
must  restore  it  to  the  true  owner.     On  the  other 
hand»  it  is  equally  clear  that  an  intermediary  who  h&i 
received  money  for  the  purpose  of  handing  it  on  to  a 
third  party,  and  has  handed  it  on.  is  no  longer  acconnt* 
able  to  the  sender.    In  such  case  he  is  a  mere  conduit* 
pipe  and  baa  not  bad   the  benefit  of  the  windfall. 
A  case  rather  more  difficult  arises  when  the  mode  by 
which  he  pasaet  it  on  is  by  settlement  in  account  with 
a  third  party  for  whom  he  has  received  tt  involving 
the  appHcfttion  of  tbe  money  to  the  discharge  of  a 
debt  due  from  the    third  party  to  bimeelf*     He  haa 
thus  no   doubt  benefited  by  getting  his  debt  paid^ 
but  he  has  done  so  in  dificharging  his  primary  duty 
of  pas  Bin  g  the  money  on  to  his  princix>ai»     He  baa 
oonstructiv^y  sent  it  on  and  received  it  back^  and  has 
done  nothing  incompatible  with  bis  poddon   as  a 
conduit -pipe  or  intermediary.     He  was  entitled  to  b« 
paid,  and  has  been  paid  by  his  debtor,  who  waa  no 
doubt  put  in  funds  to  do  so  by  the  receipt  of  tha 
money,  and  who  therefore^  a*jd  not  the  intermediary^ 
bas  had  the  benefit  of  the  windfall.    Hence  the  care 
with  which  tbe  courts  have  oonaid^ed  whether  the 
sum  has  iu  fact  been  effectually  pasted  out  of  th« 
hands  of  the  agent  into  those  of  the  principal,  no 
entry  by  the  agent  in  his  books  sufficing  until  th# 
assent  of  the  principal  has  completed  the  tnnsactioQ : 
see    Buller  v,    ffarrisonf   2   Cowp,    565,     Bat   tb«M 
qufstions  ae  to  whether  or  not  the  siim  rfceived  hai 
b^en  effectually  passed  on  to  the  principal  are  only 
material  in  those  cases  where  the  person  raoetviDg  ii  i 
really  and  primarily  a  mere  intermediary — ib^  k  to  ^ 
■ay  I  a  persoD  who  as  against  his  principal  has  no  right  ^ 
to  receive  the  fund  except  for  the  purpose  of  paaaing  it 
on>     Once  place  him  in  the  position  of  a  person  who 
has  a  right  to  receive  and  apply  the  fund  for  his  own 
benefit,  and  he  is  at  once  taken  out  of  the  category  of  i 
mere  iutermediariei,  for  whom  alone  the  defence  14 
available  that  they  have  acted  ai  such  and  paaaed  on 
to  another  the  liability  to  refund  the   windfall,     I 
think  the  cases  of  Btdl^  v,  ffarrison,  2  Oowp,  d6d  ; 
Cox  T,  Prentice,  3  M.  &  S,  S44 ;  Holland  v.  MuMeU^  1 1 
W.  E,  7d7,  4  B,  &  S.  14,  and  Neioall  v,    TomlinMm^  I 
Ii,  E,  6  C,  P,  405,  19  W,  E,  Dig,  48  (partionUriy  tba  ; 
judgment  of  Brett,  J,,  in  tbat^case),  fully  estabUak  ] 
the  above  propositions. 

Kow,    in   this   case   it   is    quite    clear    that» 
between  Eleinwort,  80ns,  &  Co.  and  KramritC^  tibt^ 
former  were  the  persons  primarily  entitled  to  l 
the  purchase- money  of  tiie  goods  in  respect  of  ^ 
they  had  released  the  bills  of  lading.     Had  tii9 
due   from    the  bujer  betn  deposited  witk   a   tliirdj 
rarty  and  become  the  subject  of  an  intandeader J 
issue  between  Kramilsch  and  the  defend  an  ti«  tl  1    '^ 
I  think,  bave  been  awarded  to  the  defendants, 
these  reasons  I  think  that  the  defendants  in  reap 
of  the  sum  claimed  are  in  no  better  potitioD  than  any] 
other  persons  who  have  received  for  their  own  b«Bafit 
money  paid  to  them  under  a  mistake  of  fa<;t, 
grounds  on  which  I  base  my  opinion  relieve  me  f 
,   discussing  lome  of  the  points  referred  to  in  tha  jv 
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vae  ODUganon  oaa 
the  proMedfl  of  th< 
was  Dv  reason  of 
behalf,  in  thinks 


ment  of  Bigham,  J.,  and  in  the  admirable  argument 
before  as.    In  my  opinion  the  appeal  fails. 

BoMXB,  L.J.,  read  the  following  jadsment:  I  am 
of  the  same  opinion.  I  will  only  add  that,  in  my 
opinion  in  this  case — unlike  the  one  recently  decided 
by  ni  and  referred  to  by  the  Master  of  the  Bolls, 
Brandt,  Sans,  &  Co,  y.  Dunhp  Buhher  (^.— the 
evidence  is  soffident  to  establish  an  equitable  assign- 
ment as  between  Eramrisch  and  the  defendants. 
The  proceeds  of  the  rubber  against  which  the 
defendants  had  made  adrances,  and  whidi  was 
consigned  to  the  plamtifEii  for  sale,  were  equitably 
assigned  by  Eramnsch  in  favour  of  the  defendants. 
And,  if  it  were  essential  to  the  present  case  (though, 
in  my  opinion,  it  is  not),  I  should  come  to  the 
oondusion  that  the  plaintifb  had  notice  of  the  assign- 
ment, and  could  only  disregard  that  notice  at  their 
peril.  But,  in  justice  to  the  plainti£b,  I  think  they 
did  not  disrep^iffd  the  notice.  On  the  contrary,  it 
was,  in  my  opmion,  because  the  plaintiffii  recogm'aed 
the  obligation  cast  upon  them  that  they  forwarded 
'  I  of  the  rubber  to  the  defendants,  and  it 
'  the  mistake  in  fact  made  on  their 
thinking  that  the  moneys,  the  subject  of 
this  action,  were  proceeds  of  such  rubber,  that  these 
moneys  were  forwarded  to  the  defendants*  Wbeu 
the  mistake  in  fact  was  discovered,  the  plaintiffd 
b-oame  entitled  to  recover  the  moneys  from  the 
defandants,  unless  the  defendants  could  show  that 
the^  had  received  the  moneys  as  agents,  and  before 
notice  of  the  mistake  had  parted  wih  them  to  their 
principal,  or  so  dealt  with  them  by  mandate  of  their 
prindpal  as  to  render  it  unjust  to  call  upon  them  to 
repay  the  monejrs  to  the  plaintiffs.  But  in  the 
present  case  the  defendants  could  not  show  that  they 
had  so  recdved  and  dealt  with  the  moneys.  In  fact, 
they  recdved  the  moneys  by  virtue  of  the  rights 
existing  between  them  and  Kramrisch,  faidudinff 
thdr  rights  as  equitable  assignees,  and  when  they  had 
80  recdved  the  moneys  they  dealt  with  them  acoOTdioe 
to  those  rights,  and  not  accordiog  to  any  unfettered 
right  of  Sramriich  to  direct  how  the  moneys  should 
be  dealt  with.  The  notice  thev  gave  to  Kramrisch  of 
the  way  in  which  the  moneys  um  been  appropriated 
by  them  was  simply  notice  that  they  had  applied 
them  according  to  their  own  rights  as  previously 
pointed  out,  and  not  by  way  of  Staining  a  ratiflcs- 
Qon  from  Kramsrisch  of  a  previoudy  unauthorized 
application.     I   agree,  therefore,  that   the  appeal 

Mathbw,  L.  J. — I  am  of  the  same  opinion.  [His 
lordship  having  dealt  at  leogth  with  the  facts  of  the 
case,  and  with  the  correspondence  and  the  various 
transactions  that  took  place  between  the  plaintiffs, 
the  defendants,  E[ramrisch  &  Oo.,  and  Brandt  &  Co., 
continued  as  follows :]  The  podtion  of  Brandt  &  do. 
in  point  of  law  appears  to  me  to  be  predsdy  the  same 
as  the  podtion  of  Klein  wort  &  Oo.  The  plaintiffs  in 
tihe  present  case  were  properly  advised  that  they  hai 
no  defence  to  the  action  brought  against  them  by 
Brandt  &  Oo.,  and,  accordinsly,  they  paid  the  amount 
claimed.  Then  they  naturally  enough  turned  to  the 
defendants  in  the  present  case  and  said,  **  You  havi 
recdved  the  money,  it  was  paid  to  you  under  a  mis- 
take, repay  it  to  us."  The  defendants  refused  to 
repay  on  the  |^und  that  they  could  not  find  th%t 
they  had  received  from  the  plaintiflii  a  remittance 
which  could  be  specifically  designated  as  having  been 
made  in  error.  In  other  woras,  they  profess  to  be 
unable  to  identify  the  remittance  made  to  them  ss 
covering  the  sum  of  £1,480,  and  say  that  they  cannot 
satisfy  themselves  that  they  ever  recdved  the  money 
demanded  from  them.  It  appears  to  me  perfectly 
dear  that  the  transaction  as  to  this  sum  of  money  as 


between  the  plaintiffs  and  the  defendants  was  a  find 
transsction.  The  defendants  received  the  money  as 
representing  the  goods  witi  which  they  had  parted  ; 
that  money  was  theirs,  and  thev  were  under  no 
obb'gation  to  the  plaintiffs  to  hand  it  over  to 
Kramrisch  &  Oo.  Under  these  drcumstanoes  I  am 
of  the  opinion  that  the  money  was  recdved  by  the 
defendants  on  a  mistake  of  fact  and  must  be  repaid. 
I  think,  therefore,  that  th^s  appeal  must  be  dismissed. 

Appeal  dismitaed  with  costs. 

Solicitors  for  appellants,  EoHams,  8on$,  Coward,  & 
EawksUy, 

Solidtors  for  respondents,  8tep?ien$on,  Harwood,  & 
Co. 


From  K.  B.  Div.  \ 

(OoUins,  M.B.,  and  Bomer  and  >  Feb.  4,  5. 

Mathew,  L.JJ.)  ) 

Stoke  &  Oo.  v.  Midland  Bailway  Oo.  (a.) 

Bailway — Bates^Carriage  of  non-periiJiable  goods  by 
passenger  train — Abstnce  of  statvUory  duty  to  so 
carry — Inclusive  charge  for  collection,  carriage,  and 
delivery—Right  of  company  to  impose  its  own  terms— 
Equality  clause — Midland  Bailway  Co.  Act,  1844  (7 
(k  8  Vict.  c.  cxviii.),  a.  203— Bailway  Clauses  Act, 
1845  (8  <i^  9  Vict.  c.  20),  s.  90— Midland  Bailway  Co. 
Act  {Bates  and  Charges)  Order  Cmfirmation  Act, 
1891  (64  <fe  55  Vict.  c.  ccxix.),  Part  V.,  clause  3. 

By  section  203  of  the  Midland  Bailway  Co.  Act,  1844, 
it  was  enacted  that  *'  all  tolls  for  the  use  of  the  railway 
shall  beat  cUl  times  charged  equally  to  all  persons,  an4 
after  the  same  rate.    .    •    •" 

By  the  Midland  Bailway  Co.  {Batw  and  Charges) 
Order  Confirmation  Act,  1891,  it  was  provided  that 
*'  the  company  shall  not  be  under  obligation  to  convey  by 
passenger  train,  or  any  similar  service,  any  merchandise 
other  than  perishables.**  By  the  same  Act  a  provieional 
order  fixing  maximum  rates  for  the  conveyance  of  goods 
was  fixed. 

Held,  that  both  section  203  of  the  Act  of  1844  and 
section  90  {the  ** equality  dauH**)  of  the  Bailway 
Clauses  Act,  1845,  apply  only  to  tolls  which  the 
defendant  railway  company  were  authorized  by  their 
Act  to  take,  ana  that  as  the  company  were  under  no 
etatuiory  obligation  to  carry  non^perishahle  goods  by 
passenger  train,  they  were  entitled  to  demand  from 
persons  who  wished  to  send  such  goods  by  passenger  train 
a  svecicU  rate,  including  collection,  carriage,  and  delivery, 
although  the  collection  hctd  been  in  fact  made  by  the 
sender  himself. 

This  was  an  appeal  by  the  pldntiff^  from  the 
judgment  of  the  Divisional  Oourt(Lord  Alverstone, 
L.O.J..  and  Wills  and  OhanneU,  JJ.)  ([1903]  1  K.  B. 
741,  51  W.  B.  Disr.  134),  reverdng  the  judgment  of 
the  judge  of  the  Bristol  Oounty  Oourt. 

The  action  was  brought  to  recover  the  sum  of  one 
shilling  alleged  to  have  been  recdved  by  the  defendMits 
to  the  use  of  the  plaintiffs. 

The  plaintiffs  were  common  carriers  at  Bristol,  and 
before  April,  1900,  they,  as  agents  for  the  defendants, 
collected  goods  and  parcels  from  warehouses  in 
Bristol  for  trandt  by  the  defendants'  railway  to 
Southampton  Docks,  and  handed  them  over  to  the 
defendants  at  theLr  goods  or  passenger  station,  as  the 
case  might  be,  and  were  paid  one  penny  commission 
on  each  package  so  ooUectod, 

(a.)  Beported  by  B.  G.  Stillwkll,  Esq.,  Barrister- 
at-Law. 
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In  April,  1900,  this  arrangement  came  to  an  end, 
since  which  time  the  plaintiffs  collected  on  their  own 
account  from  the  pubUc,  goods  and  parcels  and  handed 
them  over  to  the  defendants  for  transit  by  their 
railway.  As  regards  goods  so  collected  for  transit  by 
goods  trains  and  earned  by  the  defendants  under  a 
rate  which  purported  to  include  a  rata  for  collection, 
the  defendants  always  paid  to  the  plaintiffs  a  rebate 
which,  on  the  face  of  the  **  dissected "  rate,  repre- 
sented the  charge  for  collection. 

By  the  Midland  Bailway  Co.  (Bates  and  Charges) 
Order  Confirmation  Act,  1891,  which  contains  a 
schedule  of  the  maximum  rates  and  charges  which 
the  defendants  are  authorized  to  charge  for  the  con- 
veyance of  merchandise  (including  clothing)  by  goods 
train,  and  of  the  maximum  rates  and  charges  in 
respect  of  perishable  merchandise  curried  by  passenger 
tr^in,  it  is  provided  as  follows:  Part  V.  "The 
following  proTisioni  and  regulations  shall  be  appli- 
cable to  the  conveyance  of  perishable  merchandise 
by  passenger  train.  ...  (3)  The  company  shall 
not  be  under  obligation  to  convey  by  nASsenger  train, 
or  any  similar  service,  any  merchauoise  other  than 
perishables." 

The  defendants  carried  parcels  by  passenger  train 
from  Bristol  under  two  scalos  o!  charges,  which  were 
set  out  in  their  **  List  of  Bates  Arrangements  for  th<) 
Conveyance  of  Parcels  by  Passenger  Trains  from 
Bristol,"  one  scale  applyiug  when  they  undertook  the 
ordinary  liability  of  common  carriers,  and  the  other 
applying  where  the  goods  were  carried  at  *'  owner*s 
risk."  The  first  scale  had  this  footnote :  <*  Collection 
and  delivery  included  within  the  usual  limits."  The 
second  scale  had  appended  to  it  a  list  of  articles 
against  each  of  which  was  placed  either  <*o,"  "d," 


'small 


«*cd,"  or  **ss, "  which  letters  were  explained  as 
follows:  "0,  including  collection,"  "d,  induding 
delivery,"  "cd,  including  collection  and  delivery," 
<*S8,  station  to  station,  including  neither  collection 
nor  delivery."  In  this  list  the  letters  "  cd  "  were  set 
against  the  item  "  Tailors'  unfinished  and  finished 
clothing." 

On  the  7th  of  August,  1901,  the  plaintiffs  collected 
and  handed  to  the  defendants,  at  their  passenger 
station  at  Bristol,  three  boxes  of  tailors'  goods  to  be 
carried  by  passenger  train  at  ''owner's  risk,"  and 
they  paid  to  the  defendants,  under  protest,  the  sum 
of  £1,  being  the  amount  of  the  scale  rate  for  the 
carriage  of  the  boxes  to  SouUiampton.  The  plaintiffs 
had  notice  of  the  terms  on  which  the  defendants 
carried  tailors'  goods  by  passenger  train. 

The  plaintiffs  then  brought  tins  action  in  the  Bristol 
County  Court  to  recover  the  sum  of  one  shilling  in 
respect  of  the  collection  of  the  goods  by  them,  and 
they  contended  that  they  were  entitled  to  recover  that 
sum  as  a  reasonable  rebate  on  the  ground  that  the 
charge  of  £1  included  a  charge  for  c(Ulection,  whereas 
they  themselves,  and  not  the  defendants,  had  rendered 
the  service  of  collection. 

The  defendants  contended  that,  as  tailors'  goods 
were  non-perishable  goods,  they  were  not  bound  to 
carry  them  by  passeoffer  train,  and  that  the  right  to  a 
rebate  did  not  extena  to  passenger  train  traffic  where 
there  was  no  maximum  limit  of  charge,  and  where 
the  defendants,  not  being  bound  to  carry,  oould  charge 
what  they  chose. 

The  learned  county  court  judge,  being  of  opinion 
that  the  proper  inference  to  be  drawn  from  the  rate- 
book was  that  the  charge  for  carriage  of  tailors'  |oods 
by  passenger  train  at  owner's  risk  included  a  charge 
for  collection  and  delivery,  held  that,  though  the 
defendwQts  were  not  bound  to  cany  by  passenger 
trains  any  articles  other  than  perishable  goods,  yet  if 
they  chose  to  carry  other  articles  by  such  trains  they 
most  carry  them  subject  to  the  obligations  imposed 


upon  them  by  the  law  when  they  carry 
parcels  "  by  goods  trains.  . 

He  accordingly  gave  judgment  for  theplaintifB  for 

one  shilling.  _l  /t  -ji 

On  appeal  to  the  Divisional  Court  that  court  (I^jf 

Alverstone,   L.C.J..  and  Wills  and  OhanneU,  JJ.). 

([1903]  1  K.  B.  741),  held  that   the  plaintiffs  were 

not  entitied  to  any  rebate,  and  that  the  action  was 

not  maintainable. 
From  this  judgment  the  plaintifEs  now  appealed. 

J.  A.  FooU,  K.C.    {Balfour  Browne,    K.C,  a^ 
Weatherley  with  him),  for  tiie  plaintife.— The  plimtaffis 
are  entitied  to  recover  the  rebate  of  one  diiUmg  m 
money  had  and  received  to  thdr  use,  on  tiie^und 
that  they  have  performed  the  service  of  colleotion  for 
which  they  have  been  charged  by  the  <1^^^^' 
Baxendale  v.  Great  Western  Bailway  Co,,  14  O.  B.  N.  B. 
1,   12  W.  B.  602,  16  C.  B.  N.  S.  137;   Oa^l* 
Bristol  and  Exeter  Bailway  Co.,  9  W.  B.  734,  IB.  &  S. 
112.    The  distinction  the  d«-fendants  seek  to  draw 
between   carriage  by  goods  train  «^d  wrriage^ 
passenger  trainls  purely  arbitrary.    Section  90  (the 
"  equality  clause  ")  of  tiie  BaUway  C^usesConjoUda- 
tion  Act,  1846,  enacU  that  it  shall  be  lawful  for  the 
company,  subject  as  therein  mentioned,  to  ^ter  y 
vary  "  the  tolls  authorized  by  the  special  Act  to  be 
taken    .    .    .    as  tiiey  shall  tiiink  fit ;  provided  that 
all  such  tolls  be  at  iJl  times  charged  equaUy  to  all 
persons  and  after  the  same  rate    •    •    •    •       ^4* 
not   in   accordance   with   that  clause   for   a    rail- 
way  company  to   have   only   one  »te    indudnttg 
coUection    aod    deUvery.        Section     203    of    the 
defendants'  special  Act  of  1844.  hai  the  same  wo- 
vision  for  equality  as  in  that  section.    It  providea  that 
"  AU  tolls  for  the  use  of  the  railway  shall  at  all  timea 
be  charged  equally  to  all  persons  and  after  the  aame 
rate  m  respect  of  all  goods    .    .    ."     The  charsee 
made  by  the  defendants  for  carrying  non-penahabto 
Roods  by  passenger  train  is  a  toll  withm  the  meaning 
of  the  Act  of  1846,  and  the  "  equaUty  clause     wphes 
to  such  a  toll.    That  dause  applies  j  ust  as  mudi  to  a 
toll  fixed  by  a  railway  company  under  adiscretumary 
power  as  to  a  toll  for  whfch  a  maximum  baa  been 
provided  by  Act  of  Parliament.     In  ^H^^.J^.^^ 
Bailway  Co.  v.  8Mon,  L.  B.  4   H.  L.  226,  17  ^«\B- 
Dig.   13,    which    approves   of  Baxendale    v.    Oreat 
Western  Bailway  Co.,  Lord  Chelmsford  at  p.  254  says 
that**  the  notion  that  the  clauses  for  making  equal 
charges  are  inconsistent  with  the  power  givesi   to 
the  defendants    ...    to  demand  any  sum  tiiey 
think  fit  for  parcels  not  exoeeding  6001bB.,  appean 
to  me  to  be  unfounded." 


CrippSf  S:,C.  {W.  J.  Noble  and  W.  G.  Clay  with 
him),  for  the  defendants.— The  defendants'  pojrw  <» 
making  charges  are  now  governed  by  the  Midlaoa 
Bailway  Co.  (Bates  and  Charges)  Order  Conflrm^oe 
Act,  1891,  and  under  that  Act  they  are  under  no  obiiyr 
tion  to  carry  non-perishable  c[oods  by  passenger  tram. 
If  they  do  so  carry  non-penahable  goods  tiieymay 
demand  any  rate  they  please  for  such  sertioe,  for  in 
so  carrying  them  they  are  in  the  position  of  aconsman 
oarrier  who  is  under   no   obligation   to   teeat   all 
customers  equally,  and  may,  at  a»MW>«\,j5^»  ej[* 
any  particular  icdividual  any  privilege  he  likea.    Tbe 
defendanU    may   lawfully   refuse    to  ^ry   nm- 
perishable  goods  by  passenger   train,  but jt   thy 
consent  to  bo  carry  such  goods  they  are  at  obatw  to 
oharse  any  rate  tiiey  like :  Dickon  v.  Great  NoriMem 
Bailway  Co.,  36  W.  B.  202,  18  Q.  B.  D.  177. 

Foote,  K.C.,  replied. 

Collins,  M.B.— This  is  an  action  brought  by 
carriers  against  the  Midland  Bailway  Co.,  daim^ 
to  recover  back  money  which  they  say  has  been 
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improperly  obtained  irom  them  by  some  species  of 
duress— that  is  to  say,  that  the  company  demanded  and 
received  from  them  a  sum  beyond  tiiat  which  they 
were  entitled  to  charse.  They  daim  to  recover  that 
money  on  the  gronnd  that  either  tmder  the  eqoality 
danse  in  section  90  of  the  BaUway  Olaoses  Oonsolida- 
tion  Act,  1845,  or  iinder  the  special  clause  of  ihe 
company's  own  private  Act  they  are  entitled  to 
get  baoK  this  proportion  of  money. 

The  railway  company  say  that  they  are  not  bound 
to  carry  such  goods  as  the  plaintiffii  tendered,  which 
were  non-perishable  merchandise,  b^  passenger  tr^ 
at  all,  and  that,  therefore,  being  entirdy  free  whether 
they  will  carry  them  or  not,  ^ng  under  no  obliga- 
tion to  carry  tiiem,  and  there  being  no  toll  by  statute 
with  respect  to  them,  they  do  not  come  under  the 
railway  fdgislation  as  to  equality  at  all.  That  is  their 
point.  Counsel  for  the  pUintiffs,  on  the  other  hand, 
contend  that  they  do.  [ms  lordship  here  read  section 
90  of  the  Bailway  Clauses  Consohdation  Act,  1845.] 
This  section  deals  with  the  power  conferred  by  law 
npon  the  company  to  demand  certain  tolls  and  to 
vary  those  tolls,  and  it  says  it  is  expedient  that  the 
company  should  be  able  to  vary  those  tolls,  but  that 
such  power  of  varying  them  should  not  be  used  for 
the  purpose  of  prejudicing  or  favouring  particular 
parties,  and  then  follows  the  special  clause  for  equality 
which  I  have  just  read.  Now,  it  has  hardly  been 
contended  for  uie  plaintlflb  that  that  clause  is  not 
directed  to  the  tolls  which  by  special  legialation 
the  company  is  empowered  to  demand ;  and  recogniz- 
ing that  difficully,  the  plaintiffs  rest  their  case 
npon  the  equality  clause  m  the  private  Act  of  the 
defendant  company,  and  the  ground  for  so  doing 
is  that  the  woras  of  that  section  do  not  in  terms 
appear  to  limit  the  word  '*  toll "  to  the  tolls  specially 
auuorized  by  the  special  Act.  The  clause  relied  on 
is  section  203  of  the  Midland  Bailway  Act,  1844, 
which  begins  thus :  "And  be  it  enacted  that  all  tolls 
for  the  use  of  the  railway  shall  be  at  all  times 
charged  equally  to  all  persons."  The  rest  of  the 
section  is  practically  in  me  same  words  as  section  90 
of  the  general  Act.  It  la  contended  that  section  203 
of  the  special  Act  means  all  tolls  which  the  company 
in  fact  char^,  and  not  merely  all  tolls  which  by  law 
they  are  entitled  to  demand,  and  that,  therefore,  the 
section  is  larger  in  its  terms  than  section  90  of  the 
Act  of  1845,  and  brings  under  its  operation  any 
charges  which  the  company  in  fact  make,  whether 
they  are  the  subject  of  legislation  by  special  Act  of 
Parliament  or  not.  However,  when  one  looks  at  the 
position  in  which  section  203  occurs  in  the  special 
Act,  one  finds  that  it  is  simply  a  section  in  what  I  may 
call  a  particular  code  as  to  tolls ;  for  in  section  198  the 
Act  deals  with  "  tolls"  and  says :  ''And  with  respect  to 
the  tolls  to  be  levied  for  the  use  of  the  railway,  be  it 
enacted  that  the  company  may  lawfully  demand  any 
tolls  not  exceeding  tne  followiog."  Therefore  this 
legislation  is  one  empowering  the  company  to  demand 
certain  tolls  uid  limiting  the  amount  of  tiiese  tolls. 
It  is  to  those  tolls  which  are  referred  to  directly  or 
indirectly  in  the  sections  subsequent  to  section  198, 
up  to  section  203,  and  in  several  other  sections  after- 
ii^urds,  that  in  my  judgment  the  words  in  section  203 
apply. 

In  my  opinion  the  legislation  in  the  private  Act 
differs  in  no  way  from  the  legislation  in  the  public 
Act.  They  are  both  statutory  enactments  with 
respect  to  statutory  rights  to  demand  special  tolls. 

Then  what  are  the  statutory  rights  now  governing 
the  Midland  BaQway's  undertaking  ?  By  section  24 
of  the  Bailway  and  Canal  Traffic  Act,  1888  (51  &  52 
Yiot.  c  25),  it  is  enacted  that  *'  Notwithstanding  any 
provision  m  any  general  or  special  Act,  every  railway 
company    shall  submit  to  the  Board  of  Trade  a  [ 


revised  classification  of  merchandise  traffic,  and  a 
revised  sdiedule  of  maximum  rates  and  charges 
applicable  tiiereto,  proposed  to  be  charged  by  such 
rulway  company.  ..."  I  need  not  read  in  detail 
the  provisions  of  this  section,  but  they  provide  in 
terms  that  the  company  shall  submit  a  schedule,  that 
that  schedule  shall  be  discussed  before  the  Board  of 
Trade,  that  when  sanctioned  by  the  Board  of  Trade  it 
shall  be  first  of  all  issued  under  the  terms  of  a  Pro- 
visiomd  Order ;  and  then  by  sub-section  4  it  is  pro- 
vided diat:  **If,  after  hearing  all  parties  whom  the 
Board  of  Trade  consider  to  be  entitled  to  be  heard 
before  them  respecting  the  clamification  and  schedule, 
they  approve  thereof,  they  shall  embody  the  agreed 
classification  and  schedule  in  a  Provisional  Order." 
'Hiat  is  the  genesis  of  the  Trovisional  Order.  Then 
comes  the  statutory  sanction.  Sub-section  10  enacts 
that  <<The  Act  of  Parliament  confirming  any  Pro- 
visional Order  made  under  this  section  shall  be  a 
puUic  general  Act,  and  the  rates  and  charges  men- 
tioned in  a  Provisional  Order  as  confirmed  by  such 
Act  shall,  from  and  after  the  Act  coming  into  opera- 
tion, be  the  rates  and  charges  which  the  railway 
company  shall  be  entitied  to  charge  and  make." 
Those,  and  no  others,  are  the  rates  by  which  the 
defendants  are  now  bound.  Noir  the  schedule  of 
rates  is  set  out  in  the  Provisional  Order  which 
contains  the  following  clauses :  ''  The  maximum  rate 
for  conveyance  is  the  maximum  rate  which  the 
company  may  charge  for  the  conveyance  of  mer- 
chandise by  merchandise  train;  and  subject  to  the 
exceptions  and  provisions  specified  in  this  schedule, 
includes  the  provision  of  locomotive  power  and  trucks 
by  the  company,  and  every  other  expense  incidental 
to  sudi  conveyance  not  hereinafter  provided  for." 

'* Perishable  merchandise  by  passenger  train:  (1) 
The  company  shall  afford  reasonable  facilities  for 
the  expemtious  conveyance  of  the  artidei  enumerated 
in  the  three  divisions  set  out  hereunder  (which  articles 
are  hereinafter  called  *  perishables  ')>  either  by  pas 
senger  train  or  by  other  similar  service.  (2)  Such 
fatties  shall  be  subject  to  the  reasonable  regulations 
of  the  company  for  the  convenient  and  punctual 
workinff  of  their  passenger  train  service,  and  shall 
not  indude  any  obligation  to  convey  perishables  by 
any  particular  train.  (3)  The  company  shall  not  be 
under  any  obligation  to  convey  by  passenger  train,  or 
other  similar  service,  any  merchandise  other  than 
perishables." 

Now  here  is  a  company  whose  rates  and  charges  are 
ascertained  and  regulated  by  a  Provisional  Order, 
ultimately  sanctiouMl!  by  the  Confirmation  Act  of  1891. 
That  Act  regulates  its  charges,  and  the  company  is 
under  no  obligation  whatever  to  carry  non-perishable 
merchandise  by  a  passenger  train ;  there  is  no  tariff 
fixed  for  doiog  so,  and  no  statutory  obligation  to  make 
a  tariff.  The  merchandise  in  this  case  was  non- 
perishable,  and  was  carried  by  passenger  train. 
Being  under  no  obligation  to  carry  such  merchandise 
by  passenger  train,  the  company,  nevertheless,  have 
given  certain  facilities  to  the  public  and  they  have 
announced:  "We  are  prepared  to  take  this  traffic 
from  the  house  of  the  sender  and  deliver  it  at  its 
destination  at  a  certain  rate."  But  they  say:  "With 
regard  to  this  dass  of  merchandise,  as  to  which  we 
are  entirely  at  lar|;e,  so  far  as  the  Legislature  is 
concerned,  we  are  willing,  of  our  own  motion,  on  our 
own  rights  at  common  law,  apart  from  statute  law, 
being  me  owners  of  machinery  whereby  csrriage  of 
merchandise  can  be  carried  on,  to  give  the  public  this 
fadKty  if  they  like  to  take  it.  If  they  do  not 
like  to  take  it  they  can  leave  it  alone,  and  the 
only  facility  we  will  give  for  carrying  non-perish- 
able merdiandise  by  passenger  train  is,  we  will 
charge   an   inclusive   rate    for    the   whole   service 


which  50a  may  aToil  ycuradf  of  altogether  or  m 
part,  luit  at  you  like,  but  you  mmt  pay  thia  i«- 
SuiBiv«  charge,  which  in  the  omly  charge  we  make  for 
thii,  whaher  you  get  the  benefit  ol  all  the  locidental 
ler^ioe*  or  cot.  If  you  like  to  collect  your  own  goodj 
and  deliver  them  at  our  station  and  aak  ub  to  ienn 
them,  we  tell  yon  we  will  make  the  Bame  charge  as 
a  we  ourielves  had  collected  and  dehi^ered.  Tbat  ib 
the  only  rate  we  quote  for  it.  We  »[e  i^^der  no 
obligation  to  quote  any,  and  if  J  on  like  to  take 
that     fadUty    yon    may    take   it    or    else    leave   it 

*^Tbe  plaintiffs  iay  that  will  not  do.  They  aay-:  "We 
collect  our  own  goodi,  we  tender  tbem  at  y tmr  atation, 
»ud  therefore  we  ought  not  to  be  charged  the  eame  aa 
other  persons  wbo  do  not  collect  ib^jr  own  goods 
and  for  whom  you  collect  and  take  their  goods  to 
your  itatlon.-  If  the  plaietiffi  had  a  nght  to 
demand  a  station  to  itatiou  rate  that  would 
undoubtedly  be  ft  very  strong  argument ;  but  when 
they  have  no  right  to  demand  such  a  rate  they  cannot 
complain  tbat  the  company  refuse  to  grant  them  that 
rate  and  lay  that  the  only  terms  upon  which  they 
will  carry  non-perishable  merobandiie  by  pagsenger 
train  is  upon  ft  rate  which  includes  collection  and 

Mh^kitis  perfecUy  true  to  say.  fti  the  learned 
Lord  Chief  Justice  said  in  the  court  below,  that  tn© 
plftintiffii  are  demanding  a  station  to  station  rate,  a 
fftlicity  which  they  ar«  not  at  law  entitled  to  aak  for, 
and    that    they    can     only     send     non- perishable 
merchandise  by  passenger  train  o^n  the  terms  «f  brae- 
ine    collecaon  and  delivery.      It  la    contended    00 
behalf    of  the  plainti^*    thftt    even   if  there   u  no 
obligation  on  the  part  of  the  company  to  take  sucH 
mercbandUe  from  their  stftticn  by  pasaenger_  tram, 
nevertheless  if  they  do  so  carry  such  goods  and  make 
a  charge  for  collection  and  deUvery  in  respect  of  anon 
merchandise  which  they  have  not  coUected,  they  have 
in  fact  charged  a  sum  which  constitutes  an  mequality, 
and  that    under  thoie  ciroumsUnceB  the  inequality 
clause  applies.      In  support  of  that  contention  the 
Qftse  of  Baxendahv.  Great  IVedern  Jiailway  Co^iA  cited. 
In  that  case,  however,  the  company  were  bo^^n^,  *^ 
take  the  goods  and  to  carry  them  in  the  way  the?  did, 
lud  they  were  entitled  by  law  to  demand  ft  tarjtt  for 
doing  so.      It  is  true  that  the  precise  amount  of  tbat 
obftrie  waa  left  to  their  discretion,  but  they  had  no 
discretion  to  refuse  to  carry  the  goods  and  they  had 
hv  law  the  iigbt  to   demand  ft  toll  for  them,  Mid, 
therefore,  the  court  held  that,  thongh  they  were  free 
aa  to  the  amount  of  the  toll,  they  were  not  frea  as  to 
ftnytbina  else;    and  therefore  they  came  under  the 
equftlity  dftuae  and  mutt  deal  equall?  with  all  people. 
But  the  cardinal  difference  in  this  case  is  that  this 
particular  traffic  is  governed  by  no  statute;    there  is 
BO  obligation  to  carry,  and  there  is  no  tariff  imposed 
for  carrying  thia  merchandise.     That  bein^  80,  the 
company   are  outside  the    railway  leiislation,      lu 
fact  I  think  this  case  may  be  summed  up  m  tne 
abort  and  aoncluaive  passage  in  the  judgment  oi  my 
browser  Wills  in  the  court  below:  -  Two  princ^iles 
apply  here,  and  the  cc-mbmed  effect  of  them 
is  to  make  the  case  perfectly  dear.    One  is,  that  there 
is  no  statutory  obligation  to  carry  these   goods  by 
naesenger  train ;  the  other,  that  it  U  not  ultra  v^rts 
for  the  company  to  carry  them  if  they  so  choose. 
The  combined  effect  is  that,  so  far  as  concerns  the 
CftiriaKe  of  this  kind  of  aitiole  by  passenger  tram,  tbe 
coi^pany  are  on  exactly  the  same  footing  as  ft  private 

^llTm'y  opinion  this  appeal  fails.  No  question  of 
undue  preference  arises  in  this  c&ie,  and  it  is  not 
necesiftry  to  exprets  any  opinion  whether  snen  a 
t^imim  oould  be  supported. 


EOMEE,  L. J--So  far  ai  oonoems  earmge  of  non- 


perishable  goods  by  passenger  t^m,  ^^.e  ^^n^ 
dnce  Ibe  Act  of  1891.  is  ckarTy  under  no  o^^^f^^^^ 
carry  such  good^  and  if  they  do  carry  t*^*^^^^  *PI^". 
To  me  th.y  may  prescribe  as  to  between  ^.^t  ten^i 
they  wiU  carry,  ftnd  as  to  the  amonnt  of  rate.    I  tl^. 
thJefore.  thi  company  are  entitled  to  «*?  ^^^^^ 
will   only  carry  non-perishable  goods  by  P«»e^K« 
train  anl  to  charge  a  through  rate  or  that  c^^rr^ 
from  honae  to  house,  induding  collection  and  delive^^ 
Even  if  it  be  admitted  that  there  must  be  equahty 
af  charge,  the  only  equality  need  be  that  the  thro^b 
rate  is  not  charged  different  y  as  between  d^^t 
persons  availing  themselves  of  the  company  s  offer  of 
eirriftge  from  bouse  to  hoLse  at  a  through  rate.     It 
cannot  be  contended  that  there  is  incquahtyme«^ 
became  one  house  may  he  more  distant  thftn  ftnother. 
Matkbw,   LJ.-I  am  of   the  satce  opinion.     It 
seems  to  me  that  this  srtangement  o^.t^^.f  ^P^^ 
with  respect  to  the  carriage  of  non- pen ib able  good^ 
by  passenger  train  was  an  option  given  to  the  pubUc 
impo^ii^g  the  terms  upon  wMch  the  good,  wodd  U 
ca^ied.     The  company  are  entitled  to  *i^  t^^J*  « 
common  carrinra.     I  therefore  agree  with  my  brolliOT 
in  thinking  that  this  appeal  must  be  dismitsea, 
App&il  dismisaed  with  co$U. 

Solicitors  for  the  plaintiffs.  Burj^sif,  Cotem,  S  Co., 
for  a  E.  nhdl,  BristoL 
Solictors  for  the  defendants,  Beak  d^  Co. 


J8igf(  (ffouTt  o(  3u0twi. 


Feb.  a. 


(Lord  Alveritone,  Ij,0  J.i  ftud  \ 
Wills  and  Kennedy^  JJ^)      J 

BAQQ  V*  COLQUHOXm,   ((».) 

JuMiicu—JuritdkUm— Power  of  "^^"7^*^ J' ^'^'J: 

Zr^  Jurisdiction  Act.  1848  {U  ^  U  Fi^,  e.  43). , 

i.  16. 

Where,  on  tU  hearing  of  a  criminal  inf(^^^>^ 
Justices  are  eqmUy  divided  in  opimmthtu  ^J^f^ 
to  adjourn  the  case  for  reheartn^,  ^nd  art  nU  6oii«<I  1 
diitniH  tfie  information. 

Case   itftted   by   the   )uidc«s  of  the  boronffh  of 

Swai  sea.  ,     ,  „      ■   *  #^„»^  - 

The  special  case  set  out  the  f  oUo wing  faoU, 
Ao  ieformation  under  the  Licenimg  AcU.  1S72  iod 
1894.   had    been    preferred  by    the   ^.^^P?^^*??*    for 
sellii^g    and  exposing  for   sale   intoxicating  liquors 

during  prohibited  hours.  .<     ,  o^l     r   i  ^w.^ 

Thfiiformation  was  heard  on  the  18 th  of  f^MP«W 
1903.  before  two  justices,  who.  after  heannglb^ 
evidence  retired  to  consider  their  ^^"f\^'  ^ 
their  return  they  aDnounoed  in  open  court  th^_^^y 
weie  divided  in  opinion,  wbereui^on  the  ^PP?^^^ 
solicitor  asked  that  the  infofmaUon  should  b»  <Sm- 

^The    inaioes    decided    that    a    more    s*tis^tofy 

decision  could  only  be  arrived  at  np>n  */;^^*J^ 
*ith  other  of  their  fellow  justices  and  »^  t^*>5^ 
had  agreed  to  adjourn  the  information  to  ^^tunidsy 
when  they  and  the  other  ]nsticea  <> V*''*n5?«  Xti^ 
day  would  he  convened  to  rehear  it.    Thy  tnnftif 

(flO  EeWi^^  IXAN  HooG,  Esq.,  Barriatisr- 

ftt-lAW. 


7ol.  LH. 
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Baog  v.  Colquhottn.— Clayton  v.  Pbabsb. 


High  Court. 


stated  they  were  QnaQimoas  in  agreeing  to  the 
idjonnunent.  The  iaformatioii  again  oame  on  for 
bearing  on  the  15th  of  September,  1903,  before  five 
jnstioes,  iodndiog  the  two  josticei  who  hai  heard 
it  on  the  preyiona  ocoasion. 

Upon  its  bein^  called  on,  cotmsel  for  the  appellant 
objected  to  the  jnrisdiotion  of  the  justices  present  to 
rehear  it,  on  the  groond  that  it  had  been  heard 
and  determined  by  the  two  justices  on  the  18  ^li  of 
Angitft,  and  that  as  they  could  not  agref>,  and  as 
the  information  was  a  crimmal  information  upon 
which  the  appellant  could  haye  been  fined  on  conyic- 
tion  and  imnrisoned  in  default  of  distress,  they  could 
not  or  should  not  haye  adjourned  the  information, 
bat  should  haye  dismissed  it;  and  he  cit^d  in  suoporfc 
of  his  contention  Beg,  y.  Ashplani,  52  J.  P.  474,  and 
Kinnii  y.  OraveB,  67  L.  J.  Q.  B.  583. 

The  respondent's  solicitor  contended  that  it  wai 
competent  for  the  two  justices  who  were  diyidediu 
opimon  to  adjourn  the  information  to  a  future  date 
for  the  purpose  of  rehearing  it  by  themselyes  and 
other  juftices,  and  that  no  decision  or  detemination 
was  come  to  by  the  justices  when  they  agreed  to 
adjourn  the  information ;  he  cited  Ex  parte  Evam, 
[1894]  A.  C.  16. 

The  justices  determined  they  had  power  to  rehear 
the  imormation,  and  in  the  result  conyicted  and 
fined  the  appelant. 

The  question  for  the  court  was  whether  upon  the 
facts  the  justices  had  come  to  a  correct  determination 
in  point  of  law. 

8.  2*.  Evans^  K.C.  {Ivor  Bowtn  with  him),  for  the 
appeUant — ^The  second  hearing  was  without  jorisdio- 
tum.  The  only  poirer  of  the  justices  to  adjourn  is 
giyen  by  section  16  of  the  Snnunary  Jurisdiction  Act, 
1848,  and  that  giyes  power  to  adjourn  ''before  or 
during  *'  the  hearmg  omy.  Here  the  magistrates  had 
slready  giyen  their  decision.. 

Avery,  K,C.,  and  L,  M.  RichardB,  were  not  called 
npon  to  argue. 

Lord  AxYlBeTOKE,  Ij.C.  J.— In  this  case  no  question 
arises  as  to  a  mandamuB  to  the  justices  to  rehear  the 
information,  nor  as  to  the  points  which  haye  caused 
difficulty  in  oases  where  a  decision  of  the  justices, 
though  originally  diyided  in  opinion,  has  been 
emb^ed  in  the  order,  as  in  KinnU  y.  Oravee,  where 
my  brother  Wills  expressed  the  opinion  the  magistrates 
ought  to  haye  adjourned  instead  of  comiog  to  an 
immediate  decision.    The  magistrates  here  did  not 

e'ye  a  final  decision,  but  a^^reed  to  adjourn  the  hear* 
g.  In  my  opinion  the  prmdple  of  Janes  y.  Williams, 
46  L.  J.  M.  0.  270,  ap^es  to  this  case.  I  think, 
indeed,  the  present  case  is  a  far  stroneer  one.  It 
would  be  lamentable  if  we  were  compdled  to  hold, 
under  such  circumstances  as  those  we  are  dealing 
with,  that  the  justices  had  no  power  to  adjourn.  It 
18  not  necessary  to  dedde  what  is  the  true  diyiding 
line,  but  in  any  eyent  the  mere  expression  of  opinion 
by  justices  that  they  were  diyided  does  not  depriye 
them  of  their  right  to  adjourn. 

WiLU,  J.— I  agree.  I  adhere  to  what  I  said  in 
Kinnis  y.  Qravts  and  am  quite  dear  the  ^wer  of 
adjournment  was  not  taken  away  by  anythmg  that 
happened  in  the  present  case. 

KxNirxDY,  J.— I  agree. 

Appeal  dismissed, 

Solidtors  for  appellant,  RiddtHl  db  Co,,  for  Viner 
Leederdt  Morris,  Swaniea. 

Solicitors  for  respondent,  Hdder,  BoberiSf  dt  Co,p  for 
Zav/renee  Richards,  Swansea. 


mdj 
TO  J 


Dec.  11. 


E.  B.  Diy. 
(Lord  Alyerstone,  L.C.J.,  and  | 
Lawrauce  and  Kennedy,  JJ.^' 

Clayton  v.  Pearse.  (a.) 

Fishery  law^Validity  of  hye-law Salmon  Fishtries 
Act,  1873  (36  &  37  Vid,  c.  71),  «.  39,  sah-sedion  3. 

Where  conservators  of  a  river  have  power  to  determine 
(inter  a  ia)  '*  the  length,  size,  and  description  of  nets  .  .  . 
for  taking  of  salmon,**  they  are  entitled  to  prohibit  the  use 
of  a  particular  kind  of  net  altogether. 

Case  stated. 

An  information  was  prepared  by  the  respondent 
dayton  against  the  appeUants  for  that  theyou  the 
13th  of  ^^^>  1^3,  in  the  ptrish  of  Goodrich,  in  the 
county  of  Uereford  (within  the  Wjre  Fishery  District), 
and  in  that  part  of  the  Biyer  Wye  which  lies  aboye  a 
line  drawn  across  the  riyer  along  the  lower  side  of 
Begswdr  Bridge,  did  unlawfully  use  a  net  other  than 
a  Mating  net— to  wit,  a  draft  or  seine  net,  contrary 
to  the  bye-law. 

By  the  bye-laws  which  were  made  on  the  27  th  of 
Koyember,  1901,  and  confirmed  on  the  27th  of 
February,  1902,  fishing  in  the  Wye  Fishery  District 
WHS  regulated. 

The  terms  of  the  bye-law  in  question  were :  "  The 
leogth,  size,  and  description  of  nets,  and  the  manner 
of  using  them  .  .  .  which  may  be  lawfully  used 
in  the  Wye  Fishery  District  shall  be  as  folio  iirs :  {a) 
In  that  part  of  the  said  district  which  includes  so 
much  of  the  Biyer  Wye  as  lies  below  a  line  drawn 
across  the  said  Biyer  Wye  along  the  lower  side  of 
Begsweir  Bridge  .  •  •  the  description  of  such  nets 
sh^  be  draft  or  sdne  nets,  beati^  nets,  and  laye 
nets  as  hereinafter  determined.  (&)  In  all  other  parts 
of  t^e  said  district  ...  the  description  of  sudi  nets 
shall  be  beating  nets  as  aboye  described  to  be  used  in 
manner  aboye  mentioned." 

The  licence  fee  as  fixed  by  the  scale  attached  to  the 
bye-laws  is  £5  for  eyery  draft  or  sdne  net,  and  for 
eyery  beating  net  £20. 

It  was  proyed  at  the  hearing  that  the  appdlant 
Clayton,  on  the  12  th  of  May,  1903,  was  using  a  draft 
or  sdne  net  aboye  Begswdr  Bridge,  and  ttiat  the 
lessee  of  the  Huntsman  Salmon  Fishery,  whose  seryant 
Clayton  was,  hdd  a  licence  to  use  a  dntf  t  or  sdne  net, 
for  which  he  had  paid  £5. 

The  justices  conyicted  the  appellant. 

The  question  for  the  opinion  of  the  court  was 
whether  the  bye-law  was  or  was  not  ultrd  vires. 

By  the  Salmon  Fishery  Act,  1873,  s.  39,  ''aboard 
of  conseryators  may  miuce  bye-laws  for  the  better 
execution  of  the  Salmon  Fishery  Acts,  1871  to  1873, 
for  all  or  any  of  the  following  purposes,  that  is  to 
say;  ...  (3)  to  determine  the  length,  dze,  and 
desOTiption  of  nets,  and  the  manner  of  using  the  same 

•  •    •    for  taking  salmon,  proyided  that  no  bye-law 

•  •  •  shall  limit  the  lengtn  of  a  hang  net  or  limit 
the  lenffth  of  a  draft  net,  so  as  to  be  less  than  200 
yards;  (8)  to  prohibit  the  use  of  nets  within  a  certain 
distaoce  of  the  mouth  of  any  riyer  and  of  the  point 
of  confiuence  of  riyers  in  any  part  of  the  district  (not 
bdog  a  seyeral  fishery)." 

Rohson,  K,0,  (Lloyd  with  him),  for  the  appdlant.^ 
This  bye-law  is  bad.  Section  39,  sub-ae^tion  3,  of  the 
Salmon  Fishery  Act,  1873,  under  which  it  purports  to 
be  made,  only  giyes  the  conseryators  power  to  regulate 
the  kind  of  net,  and  does  not  allow  them  to  forbid  a 
particular  net  altogether.  If  it  did  sub-section  8 
woidd  be  superfiuous. 

(a.)  Eeported  by  Alan  Hogo,  Esq.,  Barrister-at- 
Law« 
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High  CoimT, 


C1.ATTOK  V.  Feabse* 


High  Ooubt. 


W,  Dtnman  BenBon,  for  the  reaponaant,— Thi*  bye- 
law  was  confirmed  after  a  full  inquiry  by  the  Boflf d 
cf  Trade,  and  is  intra  viren.  The  oonservators  have 
power  lo  regulate  the  deacriptiou  of  net,  and  thw 
indudea  prohibition  of  a  particular  kind  of  net. 

MoUoHt  K.U,,  replied. 


Lord  Alyerstoio;,  KOJ,— We  are  asked  to  eay 
that    a    certain    bye -law   made    nnder    the  Salmon 
Fiflheries  Act  cf   1873  ia  uUru   mres  and  nnreaflon- 
able,      Ab   waa  iaid  in  KrmeY.  Johmon,   a  strong 
case  13  needed  t<)   induce  the   court   to   hold  such 
a  bye-law  void  for  unreasonableneB*,      When  clear 
pow#ra  are  given  by  the  enabling  Act  of  Parlia- 
ment, we   onght  not   to  hold  that  a  bye-law  made 
Tinder     those     powers     i*     idtrfi     vires    unless    it 
preicribei  something  which  is  clearly  not  vdthin  the 
Btatnte,  and  that  ia   certainly  even  more  the  case 
wh€n  tte  bye-law  is  passed,  as  was  the  case  here,  after 
a  public  inquiry  at  which  all  peraons  interested  in  the 
qnestioo  might  have  been  heard.     It  is  plain  that  the 
conservators  had  power  to  make  regmlations  determin- 
ing the  **leiigtb,  size,  and  description  of  the  nets  to 
be  uBid  in  the  river/*  and  also  that  they  might  apply 
these  bye-lawB  to  any  part  ol  their  district  (section  40), 
'What  they  have  done  is  to  aay  that  for    a  certain 
limited  distance  certain  nets  may  ba  used,  but  that 
above  that  and  higher  up  the  river  only  a  heating  net 
can  be   used.      Theit  right  to  say    so  depends   on 
whether  they  have  the  riglit  to  say  that  as  regards 
the  whole  river  persons  may  not  use  a  partiQular  kind 
of  net  for  fishing.     It  ii  contended  such  a  power  is 
not  given  them  by  the  words  in  anb- section   8   of 
section  39,  *■  depcription  of  nets  and  the  manner  of 
using  the  same.*'    In  other  words,  it  is  said  they  con- 
not  prohibit  the  use  of  a  particular  kind  of  net,  but 
only  the  length,  size,  or  make  of  such  net    It  would, 
I    think,    lead     to    abaurdity,    and    would    unduly 
restrict    the     power    of     the    comer vators,    to    say 
that     the     word    "  description "     in     that     sub- 
section   only    means    description    of    a    particular 
kind  of  net,  snch  as,  for  instance,  a  beating  or  draft 
net,  and  that  it  does  not  enable  the  conservators  to 
prohibit  the  use  of  that  kind  of  net  altogether.     In 
my  opinion  the  word  **  deicription"  means  kind  as 
comparing  one  kind  with  another,  and  I  think  that 
the    i>Toviso    to    sub* section    (3)    rather    supports 
that  view  because  it  regulates  tbe  limitations  of  two 
particular  kioda  of  nets.     Such  a  proviso  to  a  section 
enabling  regulations  to  be  made  as  to  the  description 
ol  nets,  certainly  suggests  that  a  draft  net  or  a  hang 
net  may  be  a  desoription  of  net  wit  bin  the  lection. 
That,    perhaps,   does    not   carry  the  matter   much 
further,  but  I  am  clearly  of  opinion  that  it  would  be 
cutting  down  the  powers  of  ooniervators  unduly  to 
say  that  the  Act  did  not  d.low  them  to  prohibit  the  nse  of 
a  particular  kind  of  net  altogether. 

But  it  is  urged  that  this  cannot  be  the  meaning  of 
sab-ftection  3,  because  sub- section  8  enables  the  coo- 
Bervatora  to  prohibit  the  use  of  nets  altogether  except 
in  a  several  fiihery,  Bnt  section  39,  sub-section  3, 
and  section  40  give  the  conservators  clear  powers  to 
deal  with  the  control  of  nets  in  all  parts  of  the  river> 
ftud  their  powers,  therefore^  are  intended  to  be  ex- 
tensive. I  think  the  language  of  section  39,  sub- 
leotion  3,  ought  to  be  construed  as  conf erring  on 
them  power  to  make  the  bye- law  in  qneetion. 

Then  it  is  said,  to  hold  the  bye-law  to  be  intra 
virri  is  practically  to  prohibit  fishing  in  this  fishery 
altogether,  because  the  payment  for  a  licence  to  use 
m  beating  net  is  four  times  as  great  as  that  for  a  draft 
net.  The  licence  duties  depend  on  the  power  given 
by  the  third  achedule  to  the  Act  of  1873,  and  there 
ii  ample  provision  in  section  41  of  that  Act  for 
•mabling  persons  whose  intorests  are  at  itake  to  brir^g 


forward  their  objeotions  to  tbe  provisions  of  the  bye- 
la«a  before  they  are  confirmed.  It  aeema  to  me  quite 
hopeless  to  argue  that  this  bye-law  is  uUrd  vires 
because  it  presciibes  the  uie  of  a  net  for  which  a 
duty  of  £20  is  payable,  and  forbids  the  uae  of  another 
for  which  only  £^  is  payable.  In  my  opinion  this 
conviction  must  be  affirmed* 


liAWHAi^'OK,  J.— I  agree, 

KejjxebTi  J,— It  is  plain  that  if  this  bye-law  is  not 
tiUra  vires  it  must  be  a  bye-law  properly  made  imd^ 
the    powers   given    by   aection    39    of   the  Bahmm 
Fisheries  Act.  1873,     It  is  intended  that  the   word 
^*  description"  in  sub-section   3   only  refers   to  the 
characteristics  of  tbe  various  sorts  of  nets,  and  ti^t 
it  does  not  enable  the  conservators  to   prohibit  the 
use  of  any  particular  kind  of  net   altogether.      It 
seema  to  me  there  ia  no  reason  why  the  word  deacrip- 
tion  thould  not  be  held  to  cover  the  generic  description 
of  nets  as  well  as  particulfur  characteristics  of  thote 
nets.     The  conservators  may  say,  as  I  think,  that  a 
net  of  a  oertain  description,  snoh  as  a   draft  net  or  i 
beating  net  shall  not  be  used,  or  they  may  aay  that 
its  description  shall  be  ao  and  ao,  indicating  iti  par- 
ticular characteristics,     I    think    that    there    is    no 
reason   for   limiting    the    word    description    to    the 
deacription  of  the  characteristioa  of  the  net,  _  Far  all 
practical  purposes  it  must  be  conceded  that  it  would 
be  possible,   by  prescribing  the  characteriBricf    of  a 
p>irticuUr  kind  of  net,  to  maka  it  of  different  degrjil 
of  efficacy,  and  therefore  b^  a  bye-law  ma*le  uudif 
sub-section  3    of   section   39   it   would  be   possible 
by  totting  out  the  characteristics   of  a  net   which 
should  be  forbidden,  to  exclude  the  use  of  a  p«- 
tioular  kind  of  net    altogether.      In    othw    wor^, 
accordiog  to  the   argnaa^nt  for   the    appellants,  thi 
conservators  have  powers  to  forbid  the  uie  of  a  net 
deicribed  by  the  enumeration  of  its  points,  but  have 
not  the  power  to  exclude  its  use  if  they  m«riiy  called 
it  by  its  name,  as  a  draft  net  or  a  beating  net.     The 
argument    therefore    leads  to    the   fallacy   that  thj 
bye -law  would  be  good  il  the  net  had  bsea  dascnb«d 
without  naming  it,  bat  it  is  bad  becmta  it  ttamet 
without  deseribing  it. 

As  to  the  alleged  ioconaiateucy  between  aub- 
section  3  and  sub-section  8,  it  ia  difficult  to  aee  why 
sub-section  8  should  not  be  added,  for  there^  li  ma 
conflict  between  it  and  aub-seotion  3*  I  do  not 
think  that  the  mere  adding  of  the  powera  grr^ 
by  sub-aection  8  makea  a  bye-law  made  under  «ab- 
lecfion  3  uHrd  virta.  Further,  snb -section  S  Mom 
the  prohibition  of  all  kinds  of  nets  withm  a  certiOl 
distance  of  the  mouth  of  the  river,  and  I  do  not  aw 
how  that  in  any  way  limits  the  powers  of  the  ono- 
servators  under  sub-aection  3,  The  appeal  moit 
therefore  be  dismissed. 

Solicitors  for  appella&ts,  i?o6iOffl,  MefiflUh,  <fc  C&,^ 
for  Waliis,  Hereford, 

Solicitor  for  respondent,  M.  J.  Owen,  Builth, 
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COXTBT  OF  AfPXAL. 


Jambs  v.  Ooxan  Coal  Co.  (Lihitbd). 


COXTBT  of  APPBAL. 


Oourt  of  AppeaL 


Appeal.  \ 

(Collioci,  M.B.»  and  Romer  and  >  May  3. 

Mathew,  L.JJ.)  ) 

Jambs  v.  Ocban  Coal  Co.  (Limitbd).  (a.) 

Master  and  servant-- Employers*  liability — Accident — 
Compensation — Average  wtekly  earnings ^R-,view  of 
weekly  payment — Fall  in  toages — Workmen's  Com- 
pensation Act,  1897  (60  <fc  61  Vict,  c.  37).  Schedule  /., 
clauses  1  (b).  2,  12. 

A  haulier  in  a  colliery  was  injured  by  a  a  accident 
which  for  a  time  totally  incapacitated  him  for  work,  and, 
by  arrangement,  his  employers  paid  him  one-half  his 
weekly  wages  as  compensation  under  the  Worlfmen^s 
Compensation  Act,  1897.  Subsequently  he  was  able  to 
do  light  work^  and  his  employers  took  him  back  into  their 
employment  as  a  lamp  man,  and  paid  him  the  same 
amount  of  wages  as  hauliers  were  then  receiving,  hauliers* 
wages  having  fallen  since  the  accident.  The  employers 
thereupon  discontinued  the  weekly  payment.  The  workman 
filed  a  nqufst  for  arbitration  under  the  Act  of  1897  to 
assess  t**e  weMy  payment.  The  county  court  judge 
refused  to  award  any  weMy  payment  upon  the  ground 
that  the  maximum  which  had  been  originally  fixed  on 
the  average  weekly  earnings  before  the  accident  was 
subject  to  variation  according  to  the  variation  in  the 
wages,  and  that,  as  the  vmges  which  the  workman  was 
receiving  were  the  same  as  he  would  have  received  if  there 
had  been  no  accident  ar,d  he  had  continued  in  the  same 
employment,  he  was  not  entitled  to  any  weekly  sum  as 
compensation 

Held,  that  the  county  court  judge  was  torong  in 
holding  that  the  original  maximum  was  subject  to 
variation,  and  that  he  was  bound  as  a  matter  of  law  to 
award  the  workman  no  weekly  sum  as  compensation,  but 
that  he  should  consider,  in  the  exercise  of  his  discretion, 
whether  he  would  award  any,  and  if  so  what,  propor- 
tion of  the  difference  between  the  wages  earned  by  the 
tuorkman  previous  to  the  accident  and  the  wages  which  he 
was  earning  in  the  new  emphyTnent  since  the  accident* 

Appeal  from  an  amurd  of  Judge  Gwilym  Williams, 
•tttiog  at  the  Bridgend  Connty  Court  of  Glamorgan- 
shire, in  an  arbitration  under  the  Workmen's  Com- 
p6ot«tion  Act,  1897. 

The  applicant  was  a  workman  who  was  in  the 
employment  of  the  respondent  oompany  as  haulier. 
On  the  9th  of  Ootober,  1901,  he  met  with  an  aooident 
arising  out  of  and  in  the  oourse  of  his  employment, 
and  thereby  sustained  injuries  whioh  totally  in- 
capacitate 1  him  from  performing  any  work  until  the 
15th  of  Juno,  1903.  His  average  weekly  earnings 
during  the  twelve  months  previous  to  the  accident 
ware  34s.  The  oompany  by  arrangement  paid  him 
by  way  of  compensAtion  a  weekly  sum  of  17s*  On 
the  16th  of  June,  1903,  he  undertook  light  employ- 
ment as  a  lampman  under  the  same  em^oyers.  Thn 
wages  paid  him  as  a  lampman  on  his  unaertaking  this 
light  employment  were  at  the  rate  of  29s.  5d.  per 
week— that  is,  48.  7d.  less  than  he  was  receiving 
baforo  the  accident.  The  respondent  oompany  there- 
upon 0f*aied  to  pay  him  the  weekly  sum  of  17«.  O  i 
the  18th  of  August,  1903,  he  filed  a  request  for  urbitra- 
tton  undw  the  Workmen*s  Compensation  Act,  1897, 
claming  payment  of  the  weekly  difference  between 
the  wages  earned  by  him  previous  to  the  accident 
and  those  which  he  had  be^  earning  since  the  15th 
of  June,  and  a  declaration  of  the  respondents' 
liabili^.     The  medical  evidence  shoA^ed   that   the 

(a.)  Reported  by  W.  P.   Babry,  Bsq.,  Barrister- 
at-Law. 


applicant  still  suffered  from  the  effects  of  the  aoddent, 
and  that  he  would  probably  never  be  able  to  do  heavy 
work. 

It  appeared  that  the  wages  of  the  workmen  in  the 
employment  of  the  company  were  subject  to  fluctua- 
tions occurring  from  time  to  time  in  percentages  on 
the  wages,  which  w»e  subject  to  an  increase  or 
decrease  upon  the  standard  rate  of  wages,  the  per- 
centages being  regi^ted  by  a  conciliation  board;  and 
that  in  the  interval  between  the  9th  of  October,  1901, 
the  date  of  the  accident,  and  the  15th  of  June,  1903, 
the  date  on  which  the  applicant  undertook  light 
employment,  there  had  been  a  drop  or  reduction  in 
the  percentages,  brought  about  in  the  regular  and 
usual  way.  It  appeared  also  that  the  wages  which 
the  applicant  was  receiving,  viz ,  298.  5d.,  were  the 
same  as  would  be  received  by  any  other  workman 
engaged  in  the  same  dass  of  work  as  the  applicant 
was  engaged  in  at  the  time  of  the  accident— namely, 
as  a  haulier. 

The  county  court  judge,  in  delivering  judgment, 
said :  "  The  pindpal  question,  therefore,  for  decision 
in  this  case  is  whether,  when  the  amount  of  com- 
pensation has  been  decided,  either  by  award  or  afpree- 
ment,  on  the  bads  of  the  earnings  of  the  injured 
person  prior  to  the  acddent,  by  which  for  a  time  he 
was  totally  inoapadtated  from  working,  that  com- 
penfation  is  subject  to  revidon  when  he  is  able  to 
undertake  light  employment,  and  whether  it  is 
subject  to  the  variations  goveriiing  the  wages  paid  to 
personi  doing  simUar  work  to  wat  which  he  per- 
formed prior  to  the  acddent.  I  am  of  opinion  that 
the  proper  prindple  to  be  adopted  in  sudi  drcum- 
ftanoes  is  that  the  basis — i.e,,  the  wages  on  which  the 
amount  of  compensation  was  originaUy  fixed— should 
be  varied  to  the  extent  of  the  variation  of  the  per- 
centages in  the  wages  earned  by  persons  performing 
similar  work  at  the  time,  but  tiiat  the  wages  esmed 
by  the  iojnred  person  when  he  undertook  light 
employment  should  be  supplemented  by  a  sum  which 
would  bring  up  his  earnings  to  the  same  amount  as 
are  paid  to  persons  in  similar  employment  to  that  in 
which  he  was  engaged  prior  to  the  acddent.  •  .  . 
The  effect  of  my  deoidon  is  to  place  the  injored 
perion  in  the  same  position  with  regard  to  earnings 
as  he  would  have  been  in  if  he  had  not  been  injured, 
for  if  he  had  continued  to  work  without  interruption 
his  wages  would  have  been  subject  to  the  variations 
in  the  peroentagei,  and  would  ^erefore  in  this  case 
be  less  than  &ose  which  he  earned  prior  to  the 
acddent.  Oa  the  other  hand,  if  the  applicant's  con- 
tention is  to  be  allowed — viz.,  that  the  wages  earned 
by  him  in  undertaking  light  employment  are  to  be 
supplemented  by  a  sum  which  would  bring  them  up 
to  &ose  which  he  earned  prior  to  the  acddent — ^he 
would  be  recdving  higher  wa^  than  those  who  were 
at  that  time  engaged  in  a  similar  capadty.  That,  in 
my  opinion,  would  be  absurd.  In  arriving  at  these 
condusions  I  have  not  lost  dght  of  the  fact  that  he 
is  as  a  conseauence  of  the  injuries  he  received  still 
unable  to  undertake  the  duties  which  he  performed 
prior  to  the  acddent,  or  indeed  any  heavy  work." 
He  foimd  that  the  applicant  was  recdving  the  same 
rate  of  wages  as  those  nauliers  nowrecdved  who  per- 
formed the  same  duties  as  he  did  prior  to  the 
acddent,  their  wages  having  by  the  drop  in  the  per- 
centages been  reduced  to  the  same  amount  as  he  was 
now  being  paid.  He  therefore  declined  to  order  any 
weekly  payment,  but  he  made  a  dedaration  of 
liability. 

The  applicant  appealed. 

Abel  Thomas,  K,0 ,  Rhys  Williams,  and  John 
Sankey,  for  the  applicant. 

Euegg,  K,C.,  and  Albert  Parsons,  for  the  employers. 
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JAMX8  v.  OOBAH  OOAL  Co.  (LiHITBD). 


COXTBT  OF  APFXAL. 


JamieBon  v.  Fife  Coal  Co.,  5  FfMer  958,  was 
referred  to. 

CoLLDTS,  M.B. — ^This  is  an  appeal  from  an  award 
of  the  county  oonrt  judge,  which  was  made  upon  the 
application  of  the  workinan,  not  in  the  strict  sense 
for  a  review,  but  to  have  the  amount  of  compensation 
determined.  What  happened  was  this.  The  work- 
man, who  was  a  haulier  in  the  respondents'  employ- 
ment, met  with  an  accident  in  the  course  of  his 
employment,  which  resulted  in  his  complete  incapacity 
for  work.  1^  average  weekly  eammgs  before  the 
accident  were  d4s.,  and  the  employers  paid  him  half 
that  amount— namely,  17s. — a  we&  for  a  consider- 
able time.  Afterwards  the  workman  siuficiently 
recovered  to  do  light  work,  and  he  was  taken  baok 
into  the  respondents'  employment  at  light  work,  and 
was  paid  wages  at  the  rate  of  29s.  5d.  a  week.  It 
happened  that  that  was  the  full  rate  of  wages  for 
luraUers  at  that  time.  In  these  droumttances  the 
employers  refused  to  pay,  in  addition  to  tiie  sum  of 
29s.  5d.  a  week,  any  further  sum  ai  compensation 
under  the  Act  The  workman,  not  being  satisfied 
with  that  decision  of  the  employers,  applied  to  the 
county  court  judge  to  settle  wbt  sum  should  be  paid. 
The  county  court  judge  found  that  29s.  5d.  was 
sufficient,  at  the  same  time  makiog  a  declaration  of 
liabiHty. 

If  the  judge  had  simply  ssid  that  he  saw  no  reason 
for  interfering  with  the  arrangement  by  which  the 
workman  was  receiving  29s.  5d.  a  week,  and  had  not 
travelled  into  a  discussion  as  to  the  reasons  and  prin- 
ciples of  his  decision  there  would  have  been  no  ground 
for  interfering.  We  have  no  right  to  say  whether  a 
county  court  judge  is  right  or  vnrong  in  merely 
ftssesiing  a  certain  sum  as  compensation  which  he  has 
a  discretion  to  assess.  The  real  difficulty  arises  from 
the  reasons  given  by  the  judge  for  his  decision,  which 
raise  questions  thAt  both  parties  are  desirous  of 
having  determined.  The  ludge  has  laid  down  a  hard 
and  fMt  rule  as  to  the  cslculation  of  the  amount,  a 
rule  which  I  am  not  prepared  to  adopt.  The  county 
court  judge  has  statea  tvra  questions  for  his  own 
consideration  in  determining  ttie  case.  The  first  is 
this :  "  The  principal  question,  therefore,  for  decision 
in  this  case  is  whether,  when  the  amount  of  compen- 
sation has  been  decided  either  by  award  or  agree- 
ment on  the  basis  of  the  earnings  of  the  injured 
person  prior  to  the  accident,  by  which  for  a  time  he 
was  incapacitated  from  working,  that  compensation  is 
subject  to  revision  when  he  is  able  to  undertake  light 
employment."  So  far  the  answer  to  that  question  is 
deiur*  The  amount  of  compensation  is  clearly  subject 
to  review  when  the  injured  person  is  able  to  undertake 
l^ht  employment.  "Bj  clause  2  of  Schedule  I.  to  the 
Workmen's  Gompensaftion  Act,  1897,  "  in  fixing  the 
amount  of  the  weekly  payment,  regard  shall  be  had 
to  the  diffarence  between  the  amount  of  the  average 
weeUv  earnings  of  the  workman  before  the  accident 
and  uie  averase  amount  which  he  is  able  to  earn 
after  the  accident,  and  to  any  payment  not  being 
wages  which  he  may  receive  from  the  employer  in 
reject  of  his  injury  during  the  period  of  his 
incapacity."  By  clause  12,  "  any  weekly  payment 
may  be  reviewed  at  the  request  either  of  the  employer 
or  of  the  workman,  ana  on  such  review  may  be 
ended,  diminished  or  increased,  subject  to  the  maxi- 
mum above  provided,  and  the  amount  of  payment 
shall,  in  default  of  agreement,  be  settled  by  arbitra- 
tion mder  this  Act"  Therefore  the  first  question 
admits  of  only  one  answer— namely,  that  the  amount 
of  compensation  is  subject  to  refiiion.  Now  comes 
the  second  Question,  which,  when  analysed,  seems  to 
me  to  involve  a  misconception  of  law,  and  so  far  as 
it  was  a  factor  in  the  detennination  of  the  amount  of 


the  compensation  to  be  awarded,  and  so  far  as  it  bad 
any  besring  upon  tlie  final  decision  arrived  at  by  the 
judge,  it  was  wrongly  taken  into  consideration.    The 
question  is :  *'  And  whether  it " — ^that  is,  the  compen- 
sation whicdi  eon  hypothui  was  the  maximum  in  case 
of  total  incapacity—*' is  subject   to  the  variations 
governing  l^e  wages  paid  to  persons  doing  similar 
work  to  uiat  which  he  performed  prior  to  the  aott- 
dent  P  "    That  is  the  second  question  which  the  jud«e 
put  to  hims^,  and  I  think,  on  analyzing  the  words, 
that  they  mean  whether  the  sum  awarded  on  the  basis 
of   total   incapacity   was  subject  to  the   variations 
governing  the  wages  paid  to  persons  doing  similar 
work  to  that  which  the  injured  man  performed  prior 
to  the  accident,  and  the  question  was  put  upon  what 
must  be  treated  as  in  substance  an  application  to 
review   the   weekly   payment.    The   judge,  in   his 
judgment,  went  on  to  say :  *'  I  amof  opinion  that  the 
proper  principle  to  be  adopted  in  such  circumttanoes 
u  that  tne  bans — i.e.,  the  wages  on  which  the  amount 
of  compensation  was  originally  fixed — should  be  varied 
to  the  extent  of  the  variation  of  the  percentages  in 
the  wages  earned  by  persons  performing  similar  work 
at  the  time,  btit  that  the  wages  earned  by  the  injarel 
person  when  he  undertook  l^rht  employmcoit  should 
be  supplemented  by  a  sum  ^raioh  would  bring  up  his 
earnings  to  the  same  amount  as  are  paid  to  persons 
in   similar  employment   to   that  in   which  he  was 
engaged  prior  to   the   accident"    It  seems  clear, 
therdore,  that  the  judge   held  that  the  maximum 
which  has  been   originally   fixed   on   the   averse 
amount  of  the  wages  may  on  occasion  of  review  Se 
varied  to  the  extent  of  the  variation  of  the  percentages 
in  the  wages.    So  far  as  the  judge  adopted  that  view 
I  think  that  he  was  wrong,  for,  in  my  judgment,  the 
ipfr-n'mnm  fixed  in  the  first  instance  is  entirely  inde- 
pendent of  finctuations  in  wages  afterwards.    That 
maximum  is  not  to  be  altered.    This  is  in  aooordanoe 
with  the  decision  in  cTamiMon  v.  Fife  Coal  Co.^  and 
with  the  scheme  of  the  Act    Having  once  arrived  at 
that  maximum,  it  is  not  to  be  altered  by  anything 
happening  afterwards.    If  it  were  subject  to  altera- 
tion, the  effect  would  be  to  introduce  a  fluctoating 
maximum.    I  do  not  say  that  the  county  court  judge 
would  necessarily  be  wrong,  in  the  exercise  of  his 
discietion  in  a  particular  case,  in  supplementing  the 
workman's  wages  by  awarding  the  whole  or  part  of 
the  original  ma'^'wi""!  so  as  to  bring  the  injuredmaa'a 
eamiogs  up  to  the  same  amount  as  were  at  that  tipie 
paid  to  persons  in  similar  employment  tothatiniHiich 
the  injured  workman  was  employed  at  the  time  of  the 
accident.    But  the  county  court  ludge  cannol  Imy 
down  a  rigid  rule  which  obliges  him  to  arrive  at  the 
same  result  in  different  cases.    In  each  case  the  judge 
must  exercise  his  discretion.    So  far  as  he  laid  down 
a  general  rule  of  arithmetic,  he  was  wrong;  and  in 
so  far  as  that  rule  involves  the  proposition  that  the 
original  m^-gimnm  is  subject  to  variation,  it  was 
wrong.    In  so  far  as  that  error  entered  into  tlM 
ciJci&tion,  the  principle  applied  was  wrong.     The 
Act  seems  to  me  to  be  dear.    When  there  is  total 
incapacity    arising    from   accident,    the    judge    in 
assessing  compensation   has  to  find  out  what  the 
average  weekly  earnings  of  the  injured  man  beloia 
the  acddent  have  been,  and  having  ascertained  that 
amount  he  cannot  award  him  more  than  one-half  of 
it    When  that  is  once  ascertained  that  matter  is 
concluded.     Then,  by  dause  2  of  Schedule  L,  *'in 
fixing  the  amount  of  the  weekly  payment  regard 
shall  be  had  to  the  diftoence  between  the  amount  of 
the  average  weekly  earnings  of  the  workman  beloca 
the  acddent  and  the  average  amount  which  he  is  bMb 
to  earn  after  the  acddent."    So  that  upon  an  ^pK- 
cation  to  review  a  weekly  payment  a  ne  jt  fact^  ia 
introduced,  and  the  coun^  court  judge  has  to  find 
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out  what,  in  all  the  ouronmatanoes,  the  injured  work- 
man should  be  paid.  Any  element  of  nnoertaanty  in 
the  orijgfinal  maximum  is  entirely  remote  horn  the 
discussion.  The  judge  has  to  look  at  tiie  maximum 
in  view  of  the  fact  that  the  incapacity  has  ceased  to 
be  total  and  has  become  partial,  and  he  is  to  have 
regard  to  the  facts  specified  in  clause  2.  It  was 
entirely  in  the  discretion  of  the  judge,  suHect  to 
clause  2.  That  is  all  that  is  laid  down.  He  is  to 
have  refcard  to  the  average  weekly  eaminss  before 
the  accident  and  the  average  amount  wmdh  the 
workman  is  able  to  earn  after  the  accident.  Neither 
of  those  facts  embrace  the  consideration  as  to 
whether  the  maximum  is  subject  to  fluctuation.  I 
do  not  know  how  far,  if  at  all,  this  element  affected 
the  mind  of  the  county  court  judge.  The  case  must 
therefore  go  back  to  him.  It  may  be  that  when  the 
judge  comes  to  reconsider  the  matter  he  may  make 
no  difference  in  his  award.  I  am  unable  to  say  how 
this  may  be.  As,  however,  the  point  was  pressed 
upon  him,  his  decision  may  have  been  influenced  by 
it,  and  therefore  there  mav  have  been  a  mistake.  In 
these  droumstances  there  is  no  alternative  but  to  send 
the  case  back  to  him. 

BoMXR,  L.  J. — ^My  brethren  are  of  opinion  that  the 
county  court  judge  has  misdirected  himself,  and  that 
consequently  he  may  not  have  exercised  his 
discretion  properly  in  the  matter.  That  being  so, 
I  do  not  oiffer  from  them  upon  that  point,  because 
there  are  certain  paisages  in  the  county  court  judge's 
judgment  which  do  not  accurately  state  the  law. 
The  case  must  therefore  ^ o  back.  I  regret  ttiis 
result  because,  in  my  opimon,  the  judgment  of  the 
county  court  judse  worked  substantial  justice.  The 
judge,  in  assessing  compensation,  can  ti^e  into 
consideration  the  fact  that  the  injured  man  is 
earning  the  same  wages  which  he  would  have  earned 
as  a  haulier  if  there  had  been  no  accident,  and  I  can- 
not say  that  the  judge  would  be  wrons  in  refusing 
to  award  a  further  sum  so  long  as  the  mjured  man 
was  paid  thoie  wages.  I  cannot  help  thinking  tiiat 
the  judge  wOl  probably  arrive  at  the  same  conduiion 
after  he  has  exercised  his  discretion  in  the  matter, 
and  that  the  only  result  of  sending  the  case  back  to 
him  will  be  to  make  further  costs. 

Mathsw,  L.  J. — ^I  am  of  the  same  opinion.  The 
question  is  whether  or  not  the  county  coiurt  judge, 
when  asked  to  review  the  weekly  payment,  was 
bound  to  decline  to  order  any  weekly  payment 
if,  upon  looking  at  the  wages  earned  by  the 
workman,  he  found  that  they  were  the  same 
as  he  would  have  earned  if  there  had  beoi 
no  accident  and  he  had  continued  in  the  same 
employment  as  he  was  in  before  the  accident.  The 
county  court  judge  held  that  he  was  so  bound,  and 
in  my  opinion  he  was  wrong  in  so  holding.  It  is  then 
said  that  we  ought  to  deal  with  the  case  on  the  foot- 
ing that  the  judge  in  refusing  to  order  any  weekly 
payment  did  so  in  the  exercise  of  his  discretion.  The 
judge,  however,  does  not  seem  to  have  exerdsed  his 
dis<Setion.  He  only  considered  one  point— namely, 
that  the  iojured  man  was  earning  the  same  wages  as 
men  were  earning  at  the  same  work  as  he  was  engaged 
upon  before  the  accident.  If  the  judge  had  told  us 
that  he  had  considered  all  the  drcmnstances,  that  he 
had  looked  forward  to  the  future  as  well  as  backward 
to  the  past,  and  had  considered  that  the  man  was  not 
the  same  man  as  before  with  regard  to  his  earning 
capacity,  he  would  have  exercised  his  discretion,  and 
the  case  would  have  been  different.  But  he  did  not 
do  so.  The  case  must  therefore  go  back  to  him.  I 
refrain  from  giviog  him  any  direction  as  to  what  he 
should  do  when  he  reconsiders  the  case. 


Appeal  alloufed. 

Solicitors  for  the  applicant,  Smith,  Bunddl,  &  Dods, 
for  Walter  Morgan,  Bruce,  &  Nicholas,  Pontypridd. 

Solicitor   for   the  employers,    H.  P,  Becher,    for 
Simons  &  Powell,  Pontypridd. 


From  E.  B.  Div.  ) 

(OoUins,  M.B.,  and  Bomer  and  \  Feb.  20. 

Mathew,  L.JJ.)  ) 

Elliott  v.  Crtttohley  Ain>  Another,  (a.) 

Contract — Impossibility — Contract  to  supply  r^reshments 
for  steamer  for  Coronation  Naval  Beview — Cheque 
given  in  part  payment — Beview  abandoned — Condition 
in  contract  that  if  review  was  cancelled  before  caterer 
incurred  expense  there  sTiould  be  no  liabUUy  on 
charterers. 

The  plaintiff  and  t?ie  defendants  entered  into  a  contract 
whereby  the  former  was,  in  consideration  of  £300,  to 
be  paid  in  advance,  to  supply  refreshments  on  board  a 
pleasure  steamer  charterea  by  the  latter  for  the  purpose 
of  taking  passengers  to  see  (he  Coronation  Naval  Beview. 
In  the  letter  accepting  t?ie  contract  the  defendants  wrote, 
"It  is,  of  course^  understood  that  in  the  event  of  t?ie  can^ 
celkUion  of  t?ie  review  before  any  expense  is  incurred  by 
the  caterer  there  shall  be  no  liaoility  on  our  side?* 
Enclosed  in  this  letter  was  a  cTieque  for  £300  in  part 
payment  of  the  contract*  The  review  was  on  the  next 
day  cancelled  before  any  refreshments  were  supplied  or 
the  cheque  presented  for  payment,  and  the  defendants 
stopped  payment  of  t?M  cheque. 

Held,  that  upon  the  true  construction  of  the  contract, 
the  parties  had  agreed  thctt  if  the  review  was  cancelled 
there  ukis  not  merely  to  be  a  release  of  both  from  any 
further  performance  thereunder,  but  as  nearly  as  possible 
a  restitutio  ad  integrum,  and  therefore  the  plaintiff  was 
not  entitled  to  recover  the  value  of  the  cheque,  ' 

Semble,  the  fact  that  the  part  payment  was  made  by 
cheque,  which  had  not  been  cashed  before  the  review  had 
been  officially  announced  as  cancelled,  did  not  alter  the 
rights  of  the  parties. 

Chandler  v.  Webster,  ante,  p.  290,  [1904]  1  K.  B. 
493,  distinguished. 

Appeal  by  the  plaintiff  from  a  decision  of  Bidley,  J. 

The  plaintiff  brought  this  action  to  recover  £300 
from  the  defendants  as  drawers  of  a  cheque  for  that 
amount. 

In  March,  1902,  an  arrangement  was  made  by 
which  a  company  agreed  to  let  their  pleasure  steamer 
Yarmouth  Belle  to  the  Navy  Lsague,  of  whidi  the 
defendants  were  members  of  the  executive  committee, 
for  the  purpose  of  taking  passengers  to  see  the 
Naval  Beview  proposed  to  be  held  on  the  28th  of 
June,  1902,  and  under  that  agreement  the  plaintiff 
was  to  have  the  catering  for  the  steamer.  It  was  in 
reference  to  the  supply  of  refreshments  that  the 
present  action  was  raonght,  the  agreement  for  which 
was  contained  in  two  letters. 

The  flrst  letter  written  by  the  plaintiff's  manager 
to  the  defendants,  was  dated  the  4th  of  March,  1902, 
and  so  far  as  material  was  in  these  terms :  '*  I  now 
beg  to  set  out  the  arrangement  Mr.  Blliott  is  willing 
to  agree  to  as  verbally  reported  to  you  this  afternoon 
by  telephone.  That  is  to  say,  that  he  will  supply  the 
three  meals  as  per  menu  at  12s.  6d.  per  head  .  .  . 
you  guaranteeing  not  less  than  600  passengers  and 
paying  for  all  over  that  number    .    .    .    £300  to  be 

{a.)  Reported  by  Erskine  Bsm,  Esq.,  Barrister-at* 
s  Law. 
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COUKT  OF  APPEJLI.. 


paid  to  Mr,  EUlott  oq  aocount  of  the  refreahmenta  oti 
the  Monday  previous  to  the  review  dfty/' 

On  the  foliowiDg  day  the  defendaot  Cmtcblty^  on 
'behalf  of  the  Navy  League,  wrote  to  the  plaintiff 
aoceptiog  the  termB  contained  in  the  letter  of  the 
previous  day^  but  added  in  a  postsoript  a  term  to  the 
contract  M  foUowB  :  *'  It  ii^  of  ooiirae,  understood 
that  in  the  e^ent  of  the  cancellation  of  the  review 
before  any  expense  is  incurred  by  the  caterer  tbere 
&haU  be  no  liability  on  out  sidei** 

It  waa  subftequentty  agreed  that  the  price  to  be  pild 
for  refreshmeuta  should  be  £1  U.  per  head,  but  in 
other  reapecU  the  cootract  was  unaltered.  The 
defeDdauti  sent  the  ptaintitY  a  cheque  for  £S00  on  the 
2Srd  oF  Jnue,  being  the  Monday  preTiom  to  the  day 
fixed  for  the  Naval  Review,  The  next  day  the  review 
was  cancelled,  and  the  defendant!  gave  notice  to  the 
plain tiJ^,  and  the  steamer  never  stated  on  the  p(ro- 
poaed  excuraicn* 

After  negotiations  the  cheque  wai  stopped,  the 
defendinte  ooq  ten  ding  that  the  conaideration  under 
the  contract  for  which  it  was  paid  had  wholly  failed. 
At  the  trial  they  pleaded  aUo  by  way  o!  counter- 
claim that  if  auy thing  was  due  to  the  plaintiff  in 
respect  of  expenses  incurred  in  connection  with  the 
contract  inch  expenses  must  have  been  less  than  £300, 
and  they  were  entitled  to  be  repaid  the  balance  on 
the  cheque^  after  the  plaintiff  had  deducted  sucb  an 
atDOunt  for  expenses  as  he  might  be  entitled  to. 

Bidley,  Ji,  in  giving  judgment,  said  he  nnderstood 
that  all  sJoDg  the  defendants  offered  to  make  good  all 
expenses  incurred  by  the  plaintiff,  but  the  Latter  at 
firiit  inflisted  on  payment  of  the  fall  amount  to  which 
he  would  have  been  entitled  on  performance  of  the 
contract,  and  l*ter  on  upon  payment  only  of  tbe 
cheque^  The  conclusion  he  had  come  to  wai  that  the 
plaintiff  was  not  entitled  to  recover  the  amount  of  the 
cheque,  and  he  gave  judgment  accordingly  for  the 
defendants* 

The  plaintiff  appealed. 

WiUt  K^Cy  lutd  Pol^f  for  the  plaintiff, — The  money 
ined  for  being  due  ana  payable  under  the  terms  of  the 
agreement  prior  to  the  abandonment  of  the  review^  the 
defendants  are  not  entitled  to  withhold  pay m^^ id 
of  the  cheque*  Ohandler  v,  Wehater,  antt,  p,  290, 
[1904]  1  K,  B.  493,  decidea  that  the  contract  is  not 
itesdnded  ah  initio^  but  that  the  further  performance 
of  it  having  been  removed  out  of  possibility  anything 
yet  to  be  done  under  the  contract  could  not  be 
demanded.  Therefore,  if  this  cheque  had  not  been 
payable  until  after  the  date  of  the  abandonment,  it 
could  not  have  been  sued  for.  Here  the  money  waa 
due  when  paid,  and  if  it  had  been  paid  in  cash  could 
not  have  been  recovered.  The  fact  that  payment  was 
iiud6  by  cheque,  which  waa  cot  cashed  prior  to  the 
dftte  when  the  contract  became  impoaaible  of  perform- 
ance, does  not  altar  the  relationship  or  liabiUtiea  and 
rights  of  the  parties, 

Montague  Shearmmn,  K.C^t  and  Euiiace  Eilh,  for  the 
difenduitii  were  not  heard, 

CoLLI^^9,  M.K— This  ia  one  of  a  series  of  cases 
which  have  arisen  oat  of  the  Oftncellation  of  the 
Coronation  Frgceiiion  and  the  Hat&I  Be  view  which 
occurred  in  coniequence  of  the  no  fortunate  illness  of 
^e  ^ug*  In  deciding  them  this  court  has 
endeavoured  to  follow  the  same  principle  of  law  in 
order  as  much  as  possible  to  lay  down  a  general  rule, 
and  has  declined  to  decide  any  one  on  its  particular 
merits*  Now  what  are  the  facts  here :  The  defend^ 
dants^  Commander  Crutchley,  and  Mr*  H*  T.  Knox 
are  two  gentlemen  who  were  interested  in  the  Navy 
League,  and  they  desired  to  secure  a  steamer  for  tbe 
purpose  of  enabling  n  number  of  persons  to  vhw  the 


Naval  Beview,    They  had  necessarily  to  make  some 
provision  for  catering,  and  with  that  object  c^ime  to 
an  agreement  with  the  plaintiff.    That  agreement  waa 
put  into  writing,  and  is  contained  in  ti^o  ktters,  a  a 
that  we  have  not  to  draw    an  inference  here  aa  to 
what  was  the  real  intention  of  the  parties  wh^n  they 
entered  into  the  agreement     [His  lordihip  having 
read   the  letters,  the  aubitance    of  which  h  set  out 
above,  continuing  said:]    When  ihe  day  arrived  on 
which  th'3  £300  wai  to  be  paid,  the  defecdanta  aent 
the  plaintiff  a  cheque  for  that  amount*    The  plaintiJf 
did  not  immediately  present  tbe  cheque  for  payment ; 
the  review  was  can  cell  t^d  the  next  day,  and  he  atill 
kept  the  cheque  ia   his  pjese^iston,    and  it  was  not 
until    some    time    afterwards    that    the    defendants 
stopped  payments     I  agree  with  Mr.  Witt's  oonteu* 
tion  so  far,  that  the  plaintiff,  by  accepting  a  ohaque 
was  in  no  worse  and  n  >  better  position  thereby,  than 
if  he  had  been  paid  cash,  and  that  the  stopping  of  the 
cheque  did  not  affect  tbe  rights  of  either  pftrty  to  th*9 
moaey*    The  courts  have  on  several  ocaasions   laid 
down  the  rule  as  to  tbe  rights  of  the   parties  to  a 
contract  where  an  event  on  which  tbe  p?rformanci 
of  the  contract  depended  has  without  the  default  vf 
either  become  impossible.     The  rule  ia  that  if  before 
tbe  impossibility  is  ascertaiced  either  party  has  paid 
money   under    the    contract,    he    cannot   recover  it 
back,  but  he  is  relieved  from    mahicg  any  lorthar 
payment  under  the  contract.     The  contract^ — as  wa* 
pointed  out  in  Chandler  v.  Webdtr—n  not  b  ^  thm  nwi* 
fact    that  something  out  tide   the  cout-^mpl«tioo  of 
the  parties  when  t bey  contracted  hat  happen^  vrhidi 
makes  the   con  tract    impossible,   thereby    reiciaded 
ab  initio,  but  the  further  performance  under  it  camu^t 
be  demanded  by  either  party.     Mr,  Witt  said  that  thi 
present  case  came  within  that  rule,  and  that  the  psj- 
ment  having  been  made  before  the  fact  of  th#  aban^ 
donment — tlie  event  that  rendered  further  perfoimtfic* 
impossible — became  known  to  either  party,  the  mcoey 
so  paid  could  not  be  recovered  back^,    And  he  nm 
the    giving  of  the  cheque    was  equivalent    to    th# 
payment  of  the    money.      If    the    facts    had    b^om  < 
as    Mr,    Witt    put    them,    that  argument,    on   tha 
authority  of  Chnndltr  v.  WrbHer,  must  have  reralled  is 
our  judgment  being  for  the  plaintiff.     Bnt  the  nil« 
laid  down  in  that  case  is  not  applicable  here,  for  the 
simple    reason  that  tbe  parties    themselves    in    the 
preient    case     dfalt    witn    the    matter    which    tbi 
court    would    have    had    to    deal    with  had  tli«y 
been  silent.     Tbe  parties  themselves  contemplated  the 
contingency  of  the  naval  review  not  taking  plaoe,  and 
they  themselves  made  special  provision  for  that  ood* 
tingency*     Mr.  Witt,  for  the  plaintiff,  argued  that  the 
postscript  to  the  second  letter— the    letter   by    th^ 
dt-fendants    aocepting    the    coatract — only    affirmed 
what  the  law  would  have  said  if  tbe  parties  bal  bewi 
ailenL    Tbe  postscript  waa  in  the*e  words :  *'  It  ia.  of 
oourte,  understood  that  in  the  event  of  tbe  ctnoeila- 
tion  of  the  review  before  any  expense  is  iuetirred  hw 
the  caterer  there  shall  be  no   Hability  on  our  ■Ida.'* 
The  learned  counsel  relied  on  tbe  use  of  the  future  1 
in  the  words  '*  there  shall  be  no  liability  on  onr  i 
and  he  said  the  part  payment  by  the  cheque  wma  not 
made  thereby  conditional,  and  that  the  liability  tlieri 
referred  to  was  a  liability  arising  from  ftnd  slur  tlifti 
date.      In    my  opinion,    the  fair    meaning    of   tbsJT 
postscript    is    that    if    the    review    did    not     take 
place,    the    parties    were    to    be   in    a    poaiU^}^    rn 
which  the  law  could  not    in  the  absenot  of  sucb  mu 
agreement  have  placed  them,  had  they  bees  siliui    ia 
the   matter.     The   true  meaning,  in  my  opinkm,  lo 
attach  to  those  words  is  that  in  tbe  event  wfai^ 
happened  there  was  to  be  a  reaciation  of  the  eotitr>aci 
with  as  nearly  as  possible  a  reatiUttio  tid  inftefnua^      t 
understand     that    tbe    defendants    have   all 
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BRAin>T8,  Sons,  6b  Co.  v.  Duhlop  Bubbxb  Co. 


OOXTBT  OV  APPIAL. 


expressed  their  wiUingness  to  pay  the  plaintiff's 
aotaal  oat-of-podket  expenses,  and  that  by  consent, 
if  the  jadgment  entered  for  defendants  stands,  some 
small  som  is  to  come  off.  With  that  we  have  oothing 
to  do,  as  we  are  asked  mercdy  to  decide  the  question 
raised  by  the  payment  of  the  cheque  for  £800. 

In  mj  opinion  the  plaintiff,  for  tbe  reasons  I  have 
given,  IS  not  entitled  to  jadgment,  and  therefore  this 
appeal  fails. 

iBoHEB  and  Mathew,  L.JJ.,  agreed. 

Appeal  dismiBBtd  with  co$t$. 

SoUdtors  for  the  plaintiff,  Samuel  Price  &  Sons, 

Solicitors  for  the  defendants,  Daweon,  Airulie,  & 
Martineau* 


-\ 


Jan.  29. 


pay 
Via. 


From  K,  B.  Div. 

(liord  Alverstone,  L.C.J.,  Collins,  M.R 

and  Bomer,  L.  J. 

Bbandts,  SonSi  6b  Co.  v.  Dunlop  Bxtbbbb  Co.  (a.) 

Pra/dice — A$signmtnt  of  debt— Absolute  assignment  in 
wriiiug— Notice — Written  request  to    debtor  to 
third  party^Judiciture  Act,   1873  (36  <fc  37 
c.  66),  s,  25,  sub-section  6. 

The  plaintiffs  sued  tJie  dr/endants  to  recover  £3,263, 
which  the  plaintiffs  claimed  had  been  assigned  to  them 
by  K.  ik  Co.  K.  ds  Co,f  who  owed  money  to  the 
plaintiffs,  sold  goods  to  the  defendants  for  £369 
and  £3,263  respectively.  On  the  Sth  of  January, 
1903,  K.  &  Co.  wrote  to  the  plaintiffs  enclosing  a 
document  which  the  plaintiffs  were  to  forward  to  the 
defendants.  This  document  was  written  on  one  sheet  of 
paper  which  coneisted  of  two  detachable  parts,  and  was  as 
/ollows :  **  To  D.  <b  Co.  {the  defendants).  Dear  Sirs,— 
Kindly  sign  the  attached  letter  and  forward  the  same  to 
Messrs.  B.,  Sons,  <fe  Co.  {the  plaintiffs).^Tours  truly, 
K.  <fc  Co:*  ••  To  Messrs.  B.,  Sons,  &  Co.  (the  plaintiffs). 
Dear  Sirs, — Herewith  we  beg  to  confirm  that  we  shall 
remit,  subject  to  the  approval  of  goods,  the  amount  of 
invoice^£Z6d  for  eight,  and  £3,263  for  seventy-five, 
packages  raw  rubber  received  to-day  from  K.  &  Co. 
When  due,  direct  to  your  good  selves  for  account  of 
K.  A  Co.**  This  part  was  intended  to  be  signed  by  the 
defendants.  The  plaintiffs,  on  the  1th  of  January, 
forwarded  (his  document  to  ihe  defendants  to  their  local 
works  at  Birmingham,  and  the  letter  attached  was  signed 
by  the  local  manager  of  the  defendants  at  Birmingham, 
who  returned  it  to  the  plaintiffs.  The  local  manager  of 
the  defendants  had  no  authority  from  the  defendants  to 
eign  the  document  on  their  behalf,  and  he  omitted  to 
notify  the  defendants  that  he  had  signed  it.  The 
defendants  being  unaware  of  the  letter  so  signed,  paid 
the  sum  of  £3,263  to  K.  &  Co.  direct,  who  subseg^tently 
became  bankrupt.  The  plaintiffs  thereupon  brought  the 
present  action. 

Held  that  the  document  above  referred  to  was  not  an 
assignment  of  the  debt  due  by  the  defendants  to  K.&  Co., 
and  that  the  action  should  be  dismissed. 

Decieion  of  Walton,  J.  (8  Com.  Cas.  174),  reversed. 

Appeal  by  the  defendants  against  a  jadgment 
entered  against  them  in  an  action  orooght  to  recover 
£3,263  alleged  to  be  due  from  the  defendants  to  the 
plaintiffii  nnder  an  assignment,  or  alternatively  under 
an  agreement. 

In  November,  1901,  the  plaintiff)!,  who  were  bankers 
in  LondoD,  entered  into  an  arrangement  for  the 
porpose  of  financing  certain  commercial  transactions 
of  a  Liverpool  ftm,  Kramrisch  &  Co.,  by  which 

(a.)  Beported  by  Bbskinb  Bbib,  Esq.,  Barrister-at- 
Law. 


Kramrisch  6b  Co.  wonld  buy  goods  for  shipment  from 
abroad,  and  would  sell  uie  same  to  customers  in 
England,  the  plaintiffb  to  accept  bills  drawn  by  the 
tellers  abroad  for  the  prices  of  these  goods;  and 
Kramrisch  6b  Co.,  among  other  steps  for  securing 
the  plaintiffb,  would  durect  their  cuitomers  to  pay 
the  mvoice  price  to  the  i^laintiffs.  Among  the 
various  transactions  on  this  footing  which  took 
place,  Kramrisch  6b  Co.  bought  two  lots  of  rubber, 
and  resold  the  same  to  the  defendants  for  £369 
and  £3,263  respectively  (the  latter  sum  being  the 
amount  now  in  question),  and  on  the  3rd  of 
January,  1903,  the  foUowing  letter  was  written  to 
the  plahitiffs  by  Kramrisch  6b  Co. :  '*  Dear  Sirs,--We 
beg  to  advise  having  received  from  Messrs.  Blessig, 
Braun,  6b  Co.  for  your  account  deliveij  orders  of  two 
lots  of  rubber  of  about  nine  tons  ana  one  and  a-half 
tons  respectively,  and  we  hereby  engage  receivfaig 
such  goods,  to  hold  same  in  trust  on  your  behalf,  and  as 
such  goods  are  forwarded  to  buyers  (as  per  statement 
overleai)  to  send  you  the  new  documents  (unless 
forwarded  by  rail) ;  in  any  case  to  grant  you  the  sole 
and  absolute  lien  on  said  goods  and  their  proceeds 
until  vou  have  received  full  payment,  plus  charges  of 
the  advance  granted  by  you  to  us  on  said  goods  for 
£3,430,  and  we  further  engage  to  hold  this  trans** 
action  separate  from  any  other/' 

The  statement  overleaf  was  as  follows:  '*Trans« 
action  No.  251.  Sold  to  the  Dnnlop  Bubber  Co. 
(limited).  Para  IGlls,  Birmingham,"  ike  two  lots  of 
rubber  above  mentimied. 

The  plaintiff^  accepted  biUs  for  pajrment  to  the 
sellers,  being  for  a  sum  less  than  the  mvoice  prices. 

On  the  6th  of  January,  1903,  Kramrisch  6b  Co.,  in 
accordance  with  t^e  above  arrangement,  wrote  to  the 
plaintiffii  enolcsing  a  printed  document  which  by  the 
letter  they  requested  the  plaintiffi  to  forward  to  the 
defendanto  for  their  signature.  This  document 
consisted  of  two  parts,  which  were  detachable;  one 
part  was  signed  by  Kramrisch  6b  Co.,  it  was  addressed 
to  the  defendants  at  their  Birmingham  office  (Para 
MiUs),  and  was  as  follows :  "  Dear  Burs,— We  should 
thank  you  to  kindly  siffu  the  attached  letter  and 
forward  the  same  to  l£ssrs«  Brandts,  Sons,  6b  Co." 
The  oth(r  part  (the  attached  letter  above  referred 
to)  was  addressed  to  the  plaintiffi,  and  was  intended 
for  signature  by  the  defendants;  it  was  in  these 
terms:  ''Dear  Sirs,— Herewith  we  beg  to  confiim 
that  we  ahall  remit,  subject  to  approval  of  goods, 
the  amount  of  invoices  £369  for  eight,  and  £3,263  for 
seventy- five,  paokaffea  raw  rubber  received  to-day 
from  Messrs.  Kramriidh  6b  Co.,  liverpooL  When  due, 
direct  to  your  good  selves  for  account  of  Messrs. 
Kramrisch  6b  Co.*' 

On  the  7th  of  January  the  plaintiffs  forwarded 
this  document  to  the  defendants  at  their  mills  at 
Birmingham,  where  the  rubber  had  been  delivered,  in 
a  letter  which  said:  **We  request  you  to  kindly 
return  to  us  the  counterpart  duly  signed  by  your 
good  selves";  and  on  the  9th  of  January  the 
attached  part  was  returned  to  the  plaintiff^,  havfaig 
been  signed  in  the  name  of  the  defendant  company 
by  thc&  manager  there,  a  Mr.  Gooding.  The 
registered  office,  nowever,  of  the  defendant  company 
was  in  London,  and  Qooding  omitted  to  inform  the 
head  office  of  the  receipt  of  the  letter. 

The  goods  were  approved,  and  the  sum  of  £369 
was  duly  paid  to  the  plaintiift  (the  invoice  containing 
a  direction  to  pay  the  plaintifFi),  but  the  £3,263  was 
paid  by  the  defendants  from  the  head  office  direct  to 
Messrs.  Kramriich's  general  bankers  (the  invoice  not 
containing  any  direction  to  pay  the  plaintiffi) ;  and 
Knunrisch  6b  Co.  having  become  bankrupt,  the 
defendants  refused  to  entertain  the  plaintiffi'  demand 
for  payment,  who  thereupon  brought  this  action. 
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COUKT  OF  APPBAL. 


Bbaitdts,  Sons,  &  Go.  v.  Dunlop  Bttbbbb  Go. 


GOURT  OF  APPSAI^ 


The  case  was  tried  by  Walton,  J.,  without  a  jury ; 
the  learned  judge  held  that  the  documents  aboTe 
referred  to  amounted  to  an  absolute  assignment  of 
the  debt  in  question  by  Eramrisoh  &  (S>,  to  the 
plaintifEs,  and  notice  of  such  assignment  to  the 
defendants;  and  he  accordingly  gate  judgment  for 
the  plaintiffs. 

Tne  defendants  appealed. 

Bray,  K.O.,  and  SehtUeTf  for  the  defendants. — 
There  was  not  here  an  absolute  assignment  of 
the  debt  within  section  25  (6)  of  i^e  Judicature 
Act  of  1873 ;  by  the  agreement  there  was  at 
most  an  hypothecation  of  a  larger  sum  as  security 
lor  a  smaller:  Durham  Bro$.  ▼.  Bobertson,  [1898] 
1  Q.  B.  766,  46  W.  B.  Dig.  9 ;  MercarUiU  Bank 
of  L<mdon  ▼.  Evan$,  [18991  2  Q.  B.  613,  47 
W.  B.  Dig.  8 ;  FUher  ▼.  Calvert,  27  W.  B.  301. 
The  document  was  a  revocable  authority  or  request 
to  the  defendants  to  pay  the  plainti£Ei :  Ex  parte 
Hall,  27  W.  B.  385,  10  Gh.  D.  615,  shows  that 
letters  in  this  form  do  not  of  themselTss  constitute  an 
assignment*  Secondly,  there  was  no  sufficient  notice 
of  Uie  assignment— no  **  express  notice  in  writing." 
Moreover,  if  the  transaction,  which  clearly  does  not 
amount  to  an  absolute  assignment,  is  to  be  treated  as 
an  equitable  assignment  within  tiie  Judicature  Act, 
1873,  the  plaintifi  must  fail  as  they  cannot  sue  in 
their  own  names.  Under  the  Gompanies  Act,  1862, 
notice  must  be  sent  to  the  resistered  office  of  the 
company,  where  the  financial  business  of  the  com- 
pany is  conducted,  whereas  here  it  was  sent  to  the 
company's  mills  at  Birmingham,  and  the  manager 
there  had  no  authority  to  make  the  agreement  as 
alleged. 

Hamilton,  K.O,,  v.  Loehnii,  for  the  plaintifib.— The 
document,  as  a  business  document,  uearly  amounts 
to  an  absolute  assignment  of  the  debt  for  which  the 
defendants  attorned  to  the  plaintiffs:  HamiUon  y. 
SpoUiswoode,  (1849)  4  Ex.  200.  It  is  no  legal  objec- 
tion that  this  absolute  assignment  is  in  the  form  of 
an  order  to  the  debtor  to  pay  the  creditor :  Harding 
▼.  Harding,  34  W.  B.  775,  (1886)  17  a  B.  D.  44i. 
[They  also  referred  to  Brioe  y.  Bannieter,  26  W.  B. 
670.  3  Q.  B.  D.  569;  Fleet  y.  Perrina,  17  W.  B.  862, 
(1868)  L.  B.  3  Q.  B.  536 ;  Percival  y.  Dunn,  29  Gh.  D. 
128,  33  W.  B.  Dig.  38.]  The  notice  of  the  assign- 
ment haying  been  sent  to  Qooding,  who  was  the 
manager  at  Qie  Birmingham  office,  was  a  good  notice 
to  the  company  under  sections  39  and  62  of  the 
Companies  Act,  1862. 

Brat/t  K,C»9  replied. 

Lord  Alvbbstons,  L.G.J.— The  conclusion  I  have 
come  to  here  is  that  the  contention  of  the  def  endsats 
that  this  document  was  not  an  absolute  assignment  of 
the  debt  within  section  25,  sub-section  6,  of  the 
Judicature  Act,  1873,  is  right,  and  that  their  appeal 
therefore  must  succeed. 

It  was  contended  by  the  plainti£Bi  that  the  docu- 
ment must  be  construed  as  amounting  to  an  absolute 
assignment,  either  legal  or  equitabM,  of  the  debt 
witmn  that  sub-secti^,  and  that  they  could  sue 
in  their  own  names.  The  plaintiffs  therefore  have  to 
show  an  absolute  assignment  by  writing,  under  the 
hand  of  the  assignor  (not  purporting  to  be  l^ 
way  of  charge  only),  of  the  debt  or  other  legal 
choie  in  action^  of  which  express  notice  was  ^yen 
to  the  debtor.  It  is  obvious  that  unless  we  arrive  at 
the  conclusion  that  this  document  in  question  amounts 
to  an  absolute  assignment  no  question  of  notice  arises, 
therefore  that  is  the  question  to  be  decided  first. 
The  plaintiflfe  sought  to  make  out  an  absolute  assign- 
ment in  writing  sufficient  to  satisfy  the  statute,  by  the 
document  containing  the  two  detachaUe  letters  sent 


by  them  to  the  defendants.  The  letters  were,  we  are 
told,  attached  together,  one  being  signed  by 
Kramrisch  &  Go. ;  and  if  the  other  pert  of  the  docu- 
ment does  amount  to  an  absolute  assignment  ths 
document  would,  in  my  opinion,  be  duly  signed 
by  the  assignor.  The  other  part  of  the  document 
on  its  face  did  not  purport  to  be  an  assignment  at 
all,  but  merely  a  request  to  the  defendants  to  sign 
the  attached  letter  agreeing  to  remit  the  amoant 
of  the  invoices  to  the  plaintiffs,  and  if  the  defend- 
ants had  signed  the  letter  they  would  have  been 
in  the  position  like  that  of  the  defendants  in 
Harding  v.  Harding,  34  W.  B.  775, 17  Q.  B.  D.  442, 
which  was  relied  on  by  the  plaintiffis,  and  where  it 
was  held  that  the  document  was  a  valid  assignment 
of  the  balance  in  the  hands  of  the  defendants,  and 
that  the  plaintiff  was  entitled  to  recover  the  amonnt 
The  difficulty  here,  however,  is  to  see  why  this 
document  should  be  treated  as  an  assignment  of  ths 
debt  Nor  do  I  see  any  really  satisfactory  answer  to 
the  question,  why,  if  the  surrounding  ciroumstaocss 
can  be  lool^  at,  it  is  to  be  assumed  that  there  hai 
been,  as  the  foundation  of  the  document,  any  ( 
ment  in  writing  signed  by  Eramriich^bGo.  of  the  < 
atsAl.  In  my  opinion  the  request  signed  by  Eramrisoh 
6b  Go.  to  the  defendants  to  sign  the  attached  letter  wss 
merely  a  request  and  did  not  amount  to  an  assignment 
of  the  debt.  The  document  is  consistent  with  the 
plaintiflii  having  merely  a  floating  lien.  I  do  not 
base  my  judgment  on  the  fact  that  three  days  before 
there  was  a  letter  from  Kramrisoh  6b  Oo.  to  the  plsin- 
tiflii  making  themselves  trustees  of  the  money  for  ths 
plaintiffs  and  giving  tiie  latter  a  lien.  Neverthslsss 
if  it  cannot  be  said  that  the  document  on  the  fsos 
of  it  is  an  absolute  assignment,  and  if  it  is  allowsUs 
to  go  outside  the  document  to  see  what  the  ferae 
nature  of  the  transaction  was,  it  seems  to  me  dssr 
that  the  plaintiffiB  have  not  got  an  absolute  asaga- 
ment  of  the  debt  It  is  to  m  noted,  moreover,  thst 
the  defenduits  did  not  assent  to  the  request 

For  the  reasons  I  have  given  I  have  coma  to  tiis 
conclusion  that  the  document  relied  on  by  the  plain- 
tiffs does  not  fulfil  the  conditions  of  the  section,  and 
the  plaintiflRs  therefore  are  unable  to  maintain  tins 
action* 

During  the  argument  several  cases  were  cited  on 
each  side,  and  with  regard  to  them  they  no  doubt 
were  useful  in  so  far  as  they  indicate  the  prinoipla  en 
which  any  particular  case  should  be  decided,  but  to  a 
great  extent  the  decision  in  each  case  must  depesid  on 
the  particular  circumstances  under  iHiioh  the  qnesticn 
arises.  In  j5bf(2<ii^  v.  jGTard^fi^  Wills,  J.,  did  undoubtedly 
express  an  opinion  that  the  document  in  question 
there  was  an  absolute  assignment  within  the  seotioii. 
In  that  case  the  decision  turned  very  much  on  the  words 
in  the  letter  "  I  hereby  instruct  the  trustees  in  power 
to  pay,"  but  the  real  ground  of  that  decision  aeema  to 
me  to  be  this— that  tl^  defendants  (the  trustees)  had 
assented  to  the  direction  to  pay  the  mon^  to  tiie 
plaintiffs,  and  were,  therefore,  bound  so  to  pay  it, 
on  equitable  principles,  apart  altogether  from  section 
25,  sub-section  6,  of  the  Judicature  Act,  1873.  Bm 
parU  HaU,  27  W.  B.  385,  10  Gh.  D.  615,  was  another 
authority  cited,  where  a  letter  written  by  the  land- 
owner authorisinff  tiie  tenant  of  his  farm  to  pay  rent 
to  certain  bankerslrom  whom  the  former  had  borrowed 
£200,  was  held  to  be  a  revocable  assignment,  wliioh 
was  in  fact  revoked  by  the  bankruptcy  of  the  Isod- 
owner.  l%e  decision  in  that  case  really  seems  to 
have  turned  on  the  fact  that  the  transaction  related 
to  an  interest  in  hmd,  and  so  came  within  the  Statute 
of  Frauds.  It  is  doubtful,  therefore,  if  that  case  can 
be  treated  as  anything  more  than  an  lUustratioii  of  tha 
principles  that  govern  cases  of  this  Idnd;  and  we  oii^kt 
not  to  treat  it  as  an  authority  that  the  words  *'  I 
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hereby  aathorue  and  lequeet  you  to  pay'*  could  or 
could  not  in  other  obcumstances  amount  to  an 
awignment  within  the  Judicature  Act.  Those  two 
oases  are  not  therefore  authorities  covering  the  present 
case.  Mr.  Loehnis  has  also  satisfied  me  that  the 
doubt  which  Ohitty.  J.,  expressed  in  Durham  Brother$ 
T.  BoberUon,  [1898]  1  a  B.,  at  pp.  773,  774,  as  to 
liord  Ooleridge'H  decision  in  Brice  v.  Bannister^  26 
W.  B.  670.  3  Q.  B.  D.  669,  which  was  dted  also  in 
Ex  parte  EdU,  was  not  so  much  that  the  language 
employed  in  Brice  t.  Bannister  could  not  amount  to  an 
assignment,  as  that  the  assignment,  if  anv,  being  the 
assignment  of  a  part  of  the  debt  onlv,  could  not  come 
within  the  statute.  If  the  yiew  I  haTC  taken  in  the 
present  case  is  correct  it  is  unnecessary  to  decide  the 
question  of  notice  to  the  defendants,  but  while  rest- 
ing mv  decision  of  the  other  ground,  I  confess  that  I 
should  have  felt  some  difficulty  in  overruling  the 
decision  of  my  brother  Walton,  who  held  that  the 
notice  was  in  this  case  a  good  notice. 

CoLLDTS,  M.B. — It  is  with  some  hesitancy  and  with 
Yeey  great  difi^dence  that  I  have  come  to  the  conda- 
sion  that  the  decision  of  Walton,  J.,  in  this  ctse  must 
be  reversed.  My  lord  has  covered  all  the  ground,  and 
it  is  only  in  reference  to  the  main  point— namely,  as 
to  whether  this  was  an  absolute  assignment,  that  I 
desire  to  add  anything  to  what  has  beoi  already  said. 

The  conclusion  I  have  come  to  is  that  the  words  in 
this  document  do  not  fulfil  the  requirements  of  section 
25,  sub-section  6,  of  the  Judicature  Act^  1873.  On 
the  face  of  the  document  itself  there  is  no  absolute 
assignment.  On  the  face  of  it  there  is  mcorely  a 
request  from  Kramrisoh  &  Oo.,  addressed  to  the 
defendants,  asking  them  to  make  an  agreement  with 
the  plaintifiEs  whereby  they  were  to  pay  to  the  plain- 
ti£Es  a  sum  of  money  which  would  otherwise  have  been 
payable  by  the  defendants  to  Kramrisoh  6b  Oo.  but  for 
the  suggested  arrangement.  I  fail  to  see  how  that 
anggestioQ  itself  amounts  to  an  assignment.  No 
doubt  the  document  may  presuppose  an  arrangement 
between  the  plaintiffis  andEramrisch  &  Oo.  as  to  the 
moneys  payable  by  the  defendants,  to  be  carried  out 
by  means  of  the  letter  which  the  defendants  were 
requested  to  sien,  but  I  fail  to  get  from  the  docu- 
ment itself  an  absolute  assignment  of  the  debt  to  the 
pl%intiffs.  Much  during  the  argument  was  addressed 
to  us  on  the  word  '*  confirm,"  and  I  agree  that  it  is 
a  word  that  is  often  employed  not  in  its  strict  sense. 
But  read  with  the  context  here  it  seems  to  me  that  it 
was  used  in  its  strict  sense,  and  that  all  that  Kramrisoh 
&  Oo.  **  confirmed  "  was  the  first  part  of  the  document, 
which  was  a  request  merely  that  the  defendants 
should  '*  sign  the  attached  letter  and  forward  the 
same  to  Mewrs.  Brandts,  Sons,  &  Oo."  The  letter  was 
in  the  form  of  a  pro]^osed  undertaking  by  the 
defendants  to  pay  the  plaintiffs  direct  for  account  of 
Kramrisch  6b  Oo.,  and  it  contained  an  invitation  to 
tiie  defendants  to  confirm  some  arrangement  by  which 
they  would  have  become  liable  by  contract  to  pay 
this  money  to  the  plaintifEs.  Where  was  there  any 
absolute  assignment  in  writing  of  the  debt  on  the  face 
of  the  document?  For  my  part  I  can  see  none. 
Then  they  were  invited  to  collect  it  from  the  surround- 
ing ciroumstsnces.  But  when  those  surrounding 
oixcumstances  are  looked  into,  and  when  all  the 
oorrespondence  that  has  been  put  in  is  considered,  it 
seems  to  me  only  to  show  that  there  had  been  an 
arrangement  nreviously  made  between  the  plaintiffs 
and  Kramrifon  &  Oo.,  by  which  a  lien  is  given  by 
Eramriseh  6b  Oo.  to  the  plaintiffs  on  certain  documents 
and  on  the  debt  due  from  the  defendants.  The 
document  of  the  6th  of  January  is  primd  facte  more 
consistent  with  such  an  arrangement  in  we  nature 
of  a  lien  thao  with  an   absolute    assignment.     If 


there  had  been  an  absolute  assignment  in  writing 
there  would  have  been  no  necessity  to  suggest 
making  any  such  contract  as  is  suggested  in  that 
document.  Indeed,  it  seems  to  me  clear  that  the 
words  "  for  account  of  Messrs.  Kramrisch  &  Oo." 
point  to  there  being  some  retention  of  interest  by 
Kramrisch  6b  Oo.  in  the  debt  incompatible  with  an 
absolute  assignment  of  it.  For  these  reasons  I  agree 
with  the  judgment  delivered  by  my  lord. 

BoMEB,  L.J.— I  agree.  The  question  is  whether 
the  document  relied  on  by  the  plaintiffs  constituted 
in  itself  an  assignment  of  the  debt  and  notice  of  that 
assignment  to  the  defendants.  In  using  the  word 
''assignment,"  I  include  for  the  present  purpose  an 
equitable  assignment,  not  within  section  25  of  the 
Judicature  Act,  1873.  There  is  no  doubt  consider- 
able difficulty  in  construing  the  document  in  this 
case,  and  none  the  leiS  so  because  we  are 
bound  to  confine  our  attention  to  the  terms  of 
tiie  document  itself,  and  not  bring  into  con- 
sideration the  relations  between  the  plaintiffs  and 
Kramrisch  6b  Oo.,  which  were  not  disclosed  bv  the 
document,  and  were  not  known  to  the  defendants. 
The  document  on  its  face  appears,  at  any  rate  in  terms, 
merely  to  import  a  request  by  Kramrisoh  6b  Oo.  to 
the  defendants  that  they  should  bind  themselves  to 
pay  to  the  plaintiff^  the  debt  which  they  owed  to 
Kramrisch  6b  Oo.  It  states  no  reason  why  Kram- 
risch 6b  Oo.  or  the  plaintiflfJB  should  make  such  a 
request  or  indicate  tiie  nature  of  the  relations  between 
Kramrisch  6b  Oo.  and  the  plaintiffs,  except  so  far  as 
to  ahow  that  the  plaintiffs  were  to  receive  the  moneys 
remitted  to  them  "  for  account  of  Kramrisch  6b  Oo." 
There  is  no  mention  or  suggestion  of  anj  charge  on 
or  assignment  of  the  debt.  I  do  not  thmk  that  the 
defendants  were  bound  to  speculate  as  to  what  the 
relations  were  between  Kranmsoh  6b  Oo.  and  the  plain- 
tiffi,  or  why  they  wished  the  defendants  to  sign  the 
document  put  before  them.  The  defendants  were  not 
bound  to  sign  that  document;  and  I  ask  mvself  the 
question  whether  it  was  in  such  terms  that  they  were 
bound  to  asiume,  if  they  did  not  sign  it,  that  Kram- 
risch 6b  Oo.  had  in  that  condition  of  affairs  given  them 
a  clear  mandate  to  pay  the  amount  to  the  plaintiflis, 
which  they  could  not  afterwards  revoke.  It  does  not 
appear  to  me  that  it  was,  and  although  the  case  is  not 
free  from  difficulty  to  my  miud,  I  do  not  think  the 
defendants  were  tlound  to  regard  the  document  itself 
as  being  an  assignment  of  the  debt  or  as  giving  notice 
of  the  existence  of  such  an  assignment. 

Appeal  aUowed, 

Solicitors  for  the  plaintiff,  HoUama,  Sons,  Coward, 
d:  Hawkeley. 

Solicitors  for  the  defendants*  John  B.  Jb  F. 
Purchase, 


Appeal.  ) 

(OoUins,  M.B.,  and  Mathew  and  >  Dec  11. 

Ooiens-Hardy,  L.JJ.)  ) 

Bloystt  v.  Sawyer,  (o.) 

Matter  and  »ervaniSmpIoyer*$  liahUity — Aecideni— 
Compensation — Employment — Bricklayer  paid  so  mtich 
an  hour— Accident  during  dinner  Jiour— Workman 
permitted  to  remain  on  premises — Workmen's  Com* 
pensation  Act^  1897,  s.  1,  sub-section  1. 
A  workman  employed  on  a  building  which  exceeded 
thirty  feet  in  heiaht  was  paid  by  the  hour  fw  the  number 
of  hours  per  week  that  he  was  adually  engaged  on  his 

(a.)  Beported  by  Bbskins  Bbid,  Esq.,  Barrister- 
at-Law. 
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workt  iwi  indmUng  the  mtdday  dintwr  hour,  Th0 
jitorkman,  vnthout  Mng  under  any  ohligaiwn  to  do  90, 
remained  on  tht  premi$ee  during  (A«  fUnner  houtt  and 
i£KW  eating  his  dinner  un^ier  a  wall  whieh  ht  had  been 
building  mhen  the  wail  was  bhmn  down  and  he.  was 
injured. 

Seldt  that  tfi6  ardent  aroBe  oat  of  and  in  the  course 
of  his  empl&gmeni  v^ithin  section  1  0/  the  Workmen* 6 
Oompentatiiyn  Ad^  18R7^  the  dinner  hour  not  caiteiitg  a 
break  in  the  workman^ a  employmefii  with  his  m^stef. 

Appeal  hf  the  ftpplieant  from  thd  refngal  of  the 
jadge  of  the  North  ShieldK  Oounty  Court  to  award 
nim  oompen nation  ui^deT  the  Worktaen'i  Ooaapeiaea- 
tioa  Act,  1897,  in  reapect  of  injariee  cftnied  to  him  by 
AD  aoddeDL 

The  applicant  waa  a  bricklayer  ib  the  employ  of  the 
defendant^  acd  wa«  engaged  on  the  day  the  aixideiit 
happened  on  a  huilding  over  thirty  feet  hij^h.  He 
left  hiB  work  at  ooon  for  dinner ^  having  an  hour  off 
for  thiH  purpoie*  It  waa  admitted  that  it  w&t  open  to 
him  either  to  atay  upon  the  premises  for  hii  diimer  or 
to  go  away  and  ha ?e  it  elsewhere.  However,  on  thia 
particular  day  it  waa  very  wet  and  windy,  so  he  and 
some  of  the  other  men  decided  to  stay,  and  sat  down 
under  the  lee  of  the  wall  of  the  building  on  which  the 
appHoant  woa  engaged.  He  was  juvt  abaut  to  com* 
mence  hia  dinner  when  part  of  the  wall  fell,  and  he 
was  sedouily  injured. 

The  only  evidence  upon  the  judge'«  note  ai  to  the 
wa^di  of  toe  applicant  waa  that  he  reoelved  about  £2 
per  week,  but  on  the  argument i  of  the  appeal  it  wae 
stated  tbat  admtisions  were  made  at  the  hewng  that 
be  was  paid  weekly  at  a  ^ed  rate  per  hour  for  the 
hours  that  he  had  worked,  and  that  the  dinner  hour 
watt  ercluded  in  calculating  the  aucnber  of  honrs  for 
whioh  he  received  pay. 

The  county  court  judge  expressed  the  opinion  that^ 
as  the  applicant  had  sat  down  under  the  wall  for  the 
purpose  of  eatiug  hia  dinner,  the  accident  did  not  ari^e 
either  out  of  and  in  the  course  of  his  employment,  and 
he  dismiflied  the  application. 

The  applicant  appealed, 

Ruffjg,  K.O.,  and  Chester  Jones  {ffarohl  Morris  with 
them),  in  support  of  the  appeal.— The  workman  is 
entitled  to  compensation  in  this  case  for  the  necessary 
hour  off  work  for  dinner  does  not  c:>n$titute  a  break 
in  the  day's  employment*  To  hold  that  it  did  would 
be  to  take  too  narrow  a  view  of  the  Act  aa  laid  down 
repeatedly  in  this  court.  The  continuation  of  employ- 
ment after  work  haa  actually  ceased  is  iUustrated  by 
Brydon  v.  Stewartt{\B5^)  2  Macq»  30,  and  Cowkr  y. 
MoreihyOoal  C7o.,  (ISSa)  I  Timee  L,  E.  575.  These 
oases  show  that  if  a  man  is  either  on  his  way  to  or 
from  work  when  be  meets  with  an  accident  be  is 
entitled  to  compensation,  and  it  cannot  logically  be 
argued,  therefore,  that  an  accident  happening  to  the 
workman  during  the  dinner  hour»  wbiob  time, 
although  included  in  the  man>  day,  was  not  paid  for, 
is  not  within  the  scheme  of  the  Act, 

Megvellf  for  the  employer. — As  the  man  was  paid 
by  the  hour,  and  not  by  the  week,  he  could  have 
been  ^smissed  at  any  moment.  The  onus,  therefore, 
ijl  on  the  applicant  to  show  that  the  accident  arose 
out  of  and  in  the  coarse  of  hia  employment.  When 
the  accident  happfned  he  not  only  waa  not  being 
paid,  but  be  waa  doing  something  entirely  for  his 
own  benefit,  and  the  master  is  not  liable »  for  the 
employment  bad  for  the  dinner  interval  eicded  i 
8mith  V.  Lancashire  and  Forkihire  Raihvag^  47  W.  It- 
146*  [1699]  1  Q  B.  141;  Armitage  y.  f^ncmhire  and 
YmMAre  Raihmy  Co,,  [1902]  2  K.  B.  178,  60  W.  E, 
Dip.  112 ;  and  Lowe  v.  Fearmn,  47  W.  E.  193,  [1699] 
1  a  B   26L 


Bu^t  K,C,^  replied. 

CoLLDCS,  M,B.— X  am  of  opinion  that  this  appeal 
must  be  nUo#ed*     We  are  told  that  the  applicant 
was  a  bricklayer  who  was   paid  ao  much  an  boor, 
althongh  tbat    does    not    appear  ffotn   the  judge's 
notei.      The   evidence   only  stated  was  that  he  was 
receiving  about  £2  a  week*    He  was  at  liberty  either 
to   go  avay  during  the  dinner  hour  or  to  stay  on 
the    premises.      He    stayed,    and    sat    down    nnder 
a  wail  on  which  he    had    been  at  work,   for  the 
purpose  of  eating  his   dinner,   when  the  waU  feU« 
and    he    was    injored.      Tcie    county    cotirt    judgA 
gave  judgment  in  a  few  words*    He  said,  "  I  wai 
of    opinion    that    as    th^   applicant   bad    sat    do  wo 
for    the    purpose    of    eating   his    dinner    when    the 
accident  happened,  the  accident  did  not  arise  out  of 
and  iu  the  coarse  of  his  employment^  and  therefow 
dismissed   the  application.^^     Ou  the   evidence  as  it 
stands  on  the  judge's  notes  I  should  not  have    fell 
any  difficulty  iu  coming  to  a  conclusion*  because  It 
wonld  appear  primd  facie  to  indicate  that  the  man 
waft  in  his  master's  employment  during  the  whole  of 
each  day  frotn  the  time  that  he  went  to  hia  wcrk 
to    the    time    when    he    came    away*    and    equally 
dnring  the   dinner  hour,   if    he   stayed,   as    durinf 
any  other  part  of  the  time.      In   my  opinion   tile 
time  of  em  ploy  men  t  embraces  all  the  time  occupied 
in  coming*  going,   and  stopping    for    any  purpose 
anoUlary  to    the    applicant's    work.      But    we    are 
told  tbat  there  wore  admissions  made  between  the 
parties  which  do  not  appear  on  the  judge*s  notfs; 
that  men  iu  the  position  of  the  applicant  were  not 
paid  by  the  day  or  week,  but  the  nour,  and  tkat  HhM 
dinner  hoar  was  excluded  from  the  computation  d 
hiA  waget,  and  waa  not  a  time  daring  wbich  he  w»l 
earning  pay.   That  creates  a  difficulty,  or  at  all  evfois 
requires  consideration »   It  seems  to  me,  howeYer*  t^t 
if  the  dinner  hoar  0 an  he  hroaght  in  aa  part  of  tfci 
time  which  is  given  by  the  workman  for  some  purpoit 
anciUary  to  his  work,  sucb  as  feeding  himself,  whi^, 
of  course,  is  essential  to  enable  him  t a  do  his  work,  it 
would  ba  taking  too  technical  a  view  to  say  thai  the 
pause  in  the  actual  course  of  hi«  work  for  thia  pnsr- 
pose  was  a  break  in  his  employment  from  the  time 
tbat  he  atopped  work  to  the  time  when  he  began  agaio. 
Therefore,  notwithstanding  the  fact  that  the  appboanl 
was  paid  by  the    hour,   and  the  dioner  hour  was 
excluded,  we  must  take  a  broader  view  and  treat  the 
dinner  hour  as  part  of  the  time  of  employments    A 
workman  would  do  bis  work  all  the  better  hj  *^^*^ 
his  meal  at  that  time,  and  if  it  ia  part  of  the  comtesot 
between  him  and  his  maater  that  he  may  do  I 
the  works  instead  of  going  away,  tbat  may  vetj  ^ 
be  a  matter  of  mutual  convenience.     From  th^  i 
fact  that  be  was  not  paid  for  this  partioulai- 
and  that  he  was  not  engaged  in  the  main  purpoee  of 
hia  work,  it  cannot  as  a  matter  of  law  be  aaid  th&t  b« 
had  ceased  to  be  in  the  employment  of  his  master.  On 
the  other  hand,  the  accident  to  the  applicant  can,  aa 
it  aeems  to  me,  be  properly  said  to  have  arisen  ooi  of 
and  in  the  cenrse  of  hia  employment,  and  that  baieg 
so,  the  appeal  must  be  allowed. 

Maiokw  and  Co^^ens-Hahdy,  ]aJJ.»  gave  jod^ 
mint  to  the  same  e^ct. 

Appeal  allow^* 

Bolicitort  for  the  appHcmt^  8haem,  Bet0O$t  IftiiUPft 
At  Co. 

Solicitors  for  the  respondents,  Busk^  MeUar^  S 
Norris,  for  C,  fh  IL  Brmvn  4r  HolUdag,  North  Baielda* 
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Iv  BB  Houghton. 


High  Ooxtbt. 


Utirt  emct  o(  fliurtid. 

Kekewich,J.j  ''eb.  28. 

/n  re  Hoxtghton. 
Hawley  V,  Blaki.  (a.) 

Bxeeutor-^Power  to  compromiae  claim  of  co-exectUor-- 
*'  Compromise ''-j-Trtutee  Ad,  1893  (66  <fc  57  Vict, 
c.  63),  $.  2i'^udictal  Trueteee  Act,  me  (69  <fc  60 
Vid.  c  36).  8.  3. 

TAe  |)ou;er  o/  an  executor  to  compromise  daims  against 
hie  testator^s  estate  extends— in  a  proper  case-^io  daims 
made  by  a  co-executor,  and  where  such  a  claim  has  been 
allowed  by  an  executor  acting  honestly  and  reasonably 
the  transadion  is  valid  and  binding  on  the  residuary 
legatees. 

Adjouroed  summonf. 

Gharks  Houghton,  by  his  will  made  in  1889,  gave 
the  iooocne  of  his  residuary  estafce  to  his  wife  Esther 
for  life,  and  directed  that  after  her  death  such  estate 
sbould  be  realized,  and  the  proceeds  divided  among 
his  nephews  and  nieces,  and  he  appointed  his  wife, 
the  defendant  John  S.  Blake  (a  nephew  of  the  wife), 
and  the  defendant  F.  Houghton  executors  of  his  will. 
The  testator  died  in  1894,  aud  his  will  was  proved 
by  the  widow  and  the  defendant  Blake,  power  being 
referred  to  the  defendant  Houghton. 

The  widow  died  on  the  7th  of  June,  1902,  having 
appointed  the  defendant  Blake  her  a^e  executor. 

This  was  a  summons  by  the  residuary  legatees 
under  Charles  Houghton's  will,  seeking  to  charge  the 
defendant  Blake  with  (in  e£Fect)  the  amount  of  a 
claim  allowed  by  him  under  the  circumstances  men- 
tioned below. 

Soon  after  Charles  Houghton's  death,  and  before 
probate,  the  defendant  Blake  and  the  widow, 
Esther  Houghton,  had  an  interview  with  reference  to 
the  estate,  and  Mrs.  Houghton  inroduced  certain 
securities  from  an  iron  safe,  but  stated  that  in  fact 
some  of  such  securities  represented  her  own  money  up 
to  a  sum  of  £1,180,  and  that  it  had  come  to  her 
partly  from  her  father  and  purtly  from  her  mother, 
and  she  produced  a  memorandum  of  four  items 
equallinff  the  sum  of  £1,180. 

The  defendant  Blake  tiiereupon  consulted  the 
solicitors  who  were  actiog  in  the  administration  of 
the  estata  upon  the  matter,  and  made  inquiries  also 
of  the  family,  and  certain  receipts  were  shown  to  him 
evidencing  Mrs.  Houghton's  statement,  altbough  as 
to  part  of  the  money  there  was  no  evidence  that  she 
was  entitled  for  her  separate  use,  so  as  to  gain  a  title 
as  against  her  husband  and  his  estate.  In  these 
<arcumstances  the  defendant  BliJre  raised  no  objec- 
tion to  the  widow's  claim,  and  allowed  her  to  retam 
securities  sufficient  to  cover  the  amount 

.In  May,  1903,  the  defendant  Blake  delivered  to  the 
residuary  legatees  a  cash  account  of  the  administra- 
tion of  the  estate  showing  an  entry  on  the  credit  side 
in  this  form : 

*<  April  1.— Shares,  6bo.,  allocated  to  Mrs.  Houghton 
ia  dischaige  of  moneys  belonging  to  her  separate 
estate  and  lent  to  the  deceased,  £1,180." 

The  residuary  legatees  declined  to  recognize  the 
validity  of  this  allowance,  and  asked  by  tiie  present 
summons  for  an  ioquiry  what  amount  (if  any)  was 
oiring  to  Mrs.  Houghton  by  the  deceased,  and  for  an 
order  upon  the  defendant  Blake,  as  executor  of  Mrs. 
Houghton  (in  effect),  to  pay  or  transfer  the  moneys 
and  securities  retained  by  Mrs.  Houghton  to  the  Joint 
names  of  himself  and  the  defendant  F.  Houghton  as 

(a.)  Bepotted  by  Alait   C.   Nisbitt,    Esq., 
Bacrister-at-Law. 


part  of  the  residue  of  Charles  Houghton,  and  for  the 
administration  (if  necessary)  of  Mrs.  Houghton's 
estate  for  that  purpose. 

As  to  £820,  i»rt  of  the  £1,180,  the  court  was  satisfied 
that  Mrs.  Houghton  was  entitled  for  her  separate  use, 
but  as  to  the  balance  there  was  no  evidence  of  title  as, 
against  the  husband,  and  the  solicitor  who  was  con- 
sulted by  the  defendant  Blake  was  dead. 

C.  James,  for  the  plaintiffiB,  the  residuary  legatees. 
—There  is  no  decision  to  the  effect  that  an  executor 
can  compromise  a  claim  by  his  co-executor.  I  rely 
on  Jk  Cordova  v.  De  Cordova,  L.  B.  4  A.  C.  692,  27 
W.  B.  Dig.  83 ;  in  this  case  as  in  that  the  alleged 
compromise  was  unfair  and  prejudicial  to  the  estate* 
It  is  impossible  for  an  executor  to  exercise  an  in- 
dependent judgment  in  such  circumstences. 

Warrington,  K.O.,  and  T.  Bibton,  for  the  defendant 
Blake. — ^The  defendant  relies  on  section  21  of  the 
Trustee  Act,  1838,  and  the  fact  that  he  had  in  the 
circumstances  acted  '*  honestly  and  reasonably" 
within  section  3  of  the  Judicial  Trustees  Act,  1896. 

Kekswioh,  J.,  stated  the  facte  as  above  set  forth 
and  continued  as  follows :  The  question  is  whether 
John  8.  Blake,  as  one  of  the  executors  of  Charles 
Houghton,  could  compromise  this  claim  by  the  other 
executor,  Esther  Houghton,  by  allowing  it  in  full. 
I     use     the      word      ''compromise"      advisedly. 
In  one  sanse  it  was  not  a  compromise  since  there  was 
no  give  and  take,  Mrs.  Houghton  simply  taking  all  that 
she  claimed.    On  the  other  hand,  she  had  possession 
of  the  securities,  which  could  only  be  obtained  from  her 
by  discussion  and  perhaps  litigation.    It  was  entirely 
for  those  representing  the  estate  to  say  whether  there 
should  be  litigation  with   delay   and   expense,   or 
whether  the  daim  should  be  acceded  to.    That  is  a 
compromise.    Very  little  was  given  up,  but  tbere  was 
reason  in  the  transaction,  when  the  avoidance  of 
litigation  was  in  view.    I  think,  therefore,  that,  if 
honest,  it  was  a  compromise.    About  the  honesty 
there  is  no  doubt.    No  iniputation  hat  been  made  on 
the   honesty   either   of   J.    8.    Blake   or   of    Mrs. 
Houghton.     Therefore   I   come    to    the    question 
whether  it  was  competent  to  J.  8.  Blake  to  admit 
the  daim  of  his  co-executrix,  she  being  the  widow  of 
the  testator.    The  latter  fact  seems  to  me  to  make 
no  difference ;  she  was  not  a  stranger  as  regarded  his 
estate,  but  she  was  a  stranger  as  to  the  dami  and  the 
compromise  of  it,  notwithstanding  that  she  was  also 
co-executrix.    8o  that  the  bare  question  is  whether 
one  of  two  executors  can  make  a  compromise  with  the 
other.    Very  large  powers  of  compromiting  are  given 
to  an  executor  l^  tbe  common  law,  and  he  has  also 
statutory  authority,  though  that   in   reality   adds 
nothing  to  the  common  law  powers  which  have  bem 
recognized  again  and  again.    Executors  are  seised 
of  theur  office  per  mie  dper  tout ;  each  of  them  reore- 
sente  the  estate  for  all  purposes.    I  think  I  should  be 
infringing   that   rule   if  I   were   to  say  that  one 
executor  could  not  compromise  the  claim  of  another. 
Tlie  position,  however,  is  a  delicate  one,  and  an  . 
executor  in  that  position  would  do  well  to  apfdy  to 
the  court  for  direction  as  to  whether  he  is  at  liberty 
to  make  the  compromise.    But,  under  the  Judicial 
Trustees  Act,  1896, 1  should  have  to  coosider  whether 
he  "  acted  honestly  and  reasonably  and  ought  fidriy 
to  be  excused  for  the  breach  of  trust  and  for  omitting 
to  obtain  the  directions  of  the  court  in  the  matter  in 
which  he  committed  such  breach."    Upon  the  latter 
point   I   cannot  form   an   opinion.    1  cannot  say 
whether  he  ought  to  have  applied  to  the  court,  but 
I  have  no  doubt  that  he  acted  honestly  and  reason- 
ably.   Therefore,  whether  I  take  this  case  simply  on 
bis  powers  as  executor  or  whether  I  take  only  the 
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last  stfttate  to  which  I  have  referrtd,  it  leems  to  me 
that  I  most  uphold  this  exeoator  as  hayiog  done 
what  is  right. 

Solicitors,  darhe^  BawUns,  A  Co,,  for  Percival  & 
8cn$t  Peterborough ;  Fidd,  RoBcoe,  A  Co.,  for  Senior 
&  Furbank,  Bichmond. 


F.J.  J 


April  21, 22. 


OF 


Ohan.  Div. 
Buckley, 

In  re  Thb   Lbbds    and    Hanlby  Thbatebs 

Yabebtibs  (Limitbd). 
Sx  parte  Thb   Ck)N80Ln)ATBD  Explobation  aitd 
FiKAiroB  Co.  (Limitbd).  (a.) 

Company — Winding-up — Damages  owed  company  for 
mie/eaiance — Debenture  debt  owed  by  company — CrosB- 
cHaime—Set  off— Proper  administration  of  assets. 

r.  Co.  was  promoted  by  F.  Co.,  and  was  in  liquida- 
tion. T.  Co.  owed  F.  Co.  £5,100  upon  a  debenture.  It 
v)as  owed  by  F.  Co.,  which  was  also  in  liquidation, 
£4,323  under  the  following  circumstances :  P.  Co.  had 
beetk  held  liable  to  pay  T.  Co.  £12,000  as  damages 
for  misfeasance,  and,  having  at  the  time  no  other 
creditors^  it  was  ordered  to  pay,  and  did  pay,  all  its 
assets,  which  amounted  to  £7,677,  to  T.  Co.,  without 
prefudiee  to  its  rights  to  prove  in  the  liquidation  of  that 
company.  Stibsequently  other  persons  established  claims 
against  F.  Co.  The  liquidator  of  T.  Co.  out  of  this 
£7,677  distributed  about  £3,900  among  its  creditors  other 
than  F.  Co.  as  a  dividend  of  I6s.  Sd.  in  the  £,  but 
refused  to  pay  any  dividend  to  F.  Co.  until  that  company 
hadpaid  tt  the  £4.323  still  owing  of  the  £12,000. 

neld,  that  until  the  dividend  due  to  the  F.  Co. 
exceeded  the  £4,323  ounng  by  it,  no  dividend  was  payable 
to  it,  and  that  the  proper  way  of  administering  the  assets 
of  the  T.  Co.  was  notionaUy  to  add  the  £4,323  to  its 
assets,  and,  calculating  the  dividends  upon  that  total  sum, 
only  pay  the  F.  Co.  tAe  ^excess  (if  any)  of  the  dividend 
thus  appearing  due  to  it  over  the  £4,323. 

SimuiiODS. 

This  was  a  summons  in  the  winding  up  of  the 
above  company  by  the  liquidator  of  the  Consolidated 
Exploration  and  Finance  Co.  (Limited),  and  involved 
a  consideration  of  the  proper  method  of  administering 
the  assets  of  a  company  in  liquidation  in  respect  of 
the  daims  of  a  creditor  of  the  company  who  was  at  the 
same  time  liable  to  the  company  for  a  sum  of  money 
awarded  as  damages  or  compensation  in  proceedings 
against  him  for  misfeasance  in  connection  with  the 
company. 

The  Leeds  and  Hsnl^  Theatres  of  Varieties 
(Limited)  was  incorporated  in  February,  1897,  and 
was  promoted  by  the  Consolidated  Exploration  and 
Finance  Co.  (Lhnited).  At  the  trial  the  former 
company  was  spoken  of  as  the  ''Theatres  Co.,"  and 
the  latter  as  the  "  Finance  Co. " ;  and  these  terms 
will  be  adopted  in  this  report. 

In  November,  1898,  tiie  Finance  Co.  went  into 
voluntary  liquidation. 

In  November,  1899,  an  order  was  made  for  the 
compulsory  winding  up  of  the  Theatres  Co.  At  this 
time  the  fRieatres  Co.  owed  the  Finance  Co.  a  sum  of 
money  due  upon  the  security  of  a  debenture  of  the 
19th  of  February,  1897.  This  sum,  with  interest  and 
certain  costs,  amounted  to  £d,100  lis.  2d.,  and  this 
amount  was  subsequently,  under  an  OTder  made  in 
April,  1903,  poved  for  by  the  Finance  Co.  in  the 
wmdkig  up  of  the  Theatres  Co.  This  debt  was  the 
only  one  subsisting  between  the  two  companies. 

(a.)  Beported  by  Nbvillb  Tbbbx7TT«  Esq.,  Barrister- 
at-Law. 


Subsequent  legal  proceedings  (reported  in  In  re 
Leeds  and  Hanky  Theatre  of  Varieties  {Limited),  51 
W.  B.  5,  [1902]  2  Ch.  809)  were  taken  which  resulted 
in  an  order  of  Wright,  J.,  in  July,  1901,  and  of  the 
Court  of  Appeal  in  Jalv,  1902,  under  which  the 
Finance  Co.  were  held  liable  for  misfeasance,  and 
were  ordered  to  pay  to  the  Theatres  Co.  £12,000. 

In  August,  1902,  all  the  provfaig  creditors  of  the 
Finance  Co.  had  been  paid,  with  the  exception  of  the 
Theatres  Co.,  and  the  Finance  Co.  had  remaining 
assets  to  the  amount  of  £7,677. 

On  the  26th  of  Auffust,  1902,  an  order  was  made  in 
the  winding  up  of  we  Finance  Co.,  and  under  that 
order,  the  liquidator  of  that  company  paid  to  the 
Theatres  Co.,  or  to  its  liquidator,  this  sum  of  £7,677, 
.the  liquidator  of  the  latter  company  undertaking  to 
set  aside  thereout  £1,000  to  provide  for  any  cUim  for 
ooits  of  the  winding  up  of  the  Finance  Co.  But  this 
order  was  expressly  made  without  prejudice  to  any 
rights  which  ute  Finance  Co.  might  have  to  prove  in 
the  liquidation  of  the  Theatres  Co. 

In  February,  1903,  actions  were  commenced  by 
certain  shareholders  in  the  Theatres  Co.  against  the 
Finance  Co.  for  misrepresentation  in  the  prospectus 
of  the  Theatres  Co.,  and  under  orders  made  in  these 
actions  in  July  and  August  of  that  year  the  Ffoanoe 
Co.  became  li%ble  to  pay  sums  amounting  to  £5,490 
and  interest  to  these  persons. 

The  liquidator  of  the  Theatres  Co.  had  distributed 
out  of  the  assets  of  tiie  company  among  its  creditoct, 
other  than  the  Finance  Co.,  the  sum  of  £3,905  5s.  lOd., 
being  a  dividend  after  the  rate  of  lOs.  8d.  in  the  £ 
upon  their  daims.  There  was,  at  the  date  of  the 
last  account  in  November,  1903,  the  sum  of 
£3,028  18i.  3d.  standing  to  the  credit  of  the  ^Dieatres 
Co.  in  the  books  of  the  Board  of  Trade. 

Under  these  circumstances,  the  liquidator  of  the 
Theatres  Co.  claimed  to  set  off  the  difference  between 
the  sum  of  £12,000  ordered  to  be  paid  him  by  the 
Finance  Co.,  and  the  sum  of  £7,677  actually  paid 
against  all  dividends  otherwise  payable  to  the 
^nance  Co.  in  respect  of  the  debt  of  £5,100  owed 
to  this  company  by  the  Theatres  Co.,  and  he  refused 
to  pay  any  dividend  to  the  liquidator  of  the  Finance 
Co.  ^ 

Tbe  latter  thereupon  took  out  this  summons  asnng 
for  a  declaration  that  the  liquidator  of  the  Theatres 
Co.  was  not  entitled  to  retain  or  make  sny  set  off 
against  the  dividend  due  to  the  applioant  in  respect 
of  his  claim  under  the  debenture  issued  by  the 
Theatres  Co.  of  the  19th  of  February,  1897,  and  to 
an  order  that  the  liquidator  of  the  Theatres  J>. 
should  pay  the  dividend  to  him,  and  should  repay  to 
him  (the  applicant)  the  sum  by  which  the  amount 
received  by  the  liquidator  of  the  Theatres  Ca,  under 
the  order  of  the  Court  of  Appeal  of  July,  1903, 
exceeded  the  dividend  on  the  £12,000  pro  rata  with 
the  other  creditors  of  the  Finance  Co.  on  the  balanee 
of  the  account  between  that  company  and  the 
Theatres  Co. 

Buckmaster,  K.C.,  and  MarteUi,  for  the  Rnaiioe 
Co.— The  Theatres  Co.  have  no  right  to  set  off  tiie 
remainder  of  the  £12,000  ordered  to  be  paid  to  thiam 
as  damages  or  compensation  in  misfiasanoe  pco- 
ceedings,  against  the  dividends  due  from  them  to  tiie 
Finance  Co.  upon  thdr  debenture  debt :  In  re  AngUn 
French  Co-operative  Society,  Ex  park  Pdlv,  81  W.  B. 
177,  21  Ch.  D.  492,  In  re  Exchange  Banking  Co..  31 
W.  B.  174,  21  Oh.  D.  619;  In  reCfoy  A  Co. (LimOei), 
48  W.  B.  426,  [1900]  2  Oh.  149.  The  saving  dame  in 
the  order  of  the  26th  of  August,  1902,  was  intended 
to  prevent  the  payment  of  the  £12,000  pr^udioing 
the  creditors  of  the  Finance  Ca  It  was  mnm 
intended  hj  that  order  that  the  creditors  of   the 
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Theatres  Co.  ihoiild  be  paid  in  fall  before  the 
oreditort  of  the  Finanoe  Co.  could  receive  anything 
at  alL  The  rights  of  the  creditors  of  the  two  com- 
panies mutt  be  considered  npon  the  footing  that  the 
£7,677  had  not  been  paid. 

Yourufer,  K.O.,  and  0.  E.  Cozmi- Hardy,  for  the 
Theatres  Co.— The  Finance  Co.  cannot  claim  to 
participate  in  the  assets  of  theTneatres  Co.  until  they 
have  contributed  to  those  assets  the  whole  of  the 
debt  they  owe  to  the  Theatres  Co. :  see  Cotton,  L.J., 
in  32  W.  B.  601,  In  re  Milan  Tramways  Co.,  Ex  parte 
Theys,  26  Ch.  D.,  p.  593. 

Our,  adv.  vult 

April    22.  —  Buckley,    J.  —  As    between    the 
£5,100  Us.  2d.  owed  by  the  Theatres  Co.,  and  the 
£12,000  ordered  to  be  paid  by  the  Finance  Co.  there 
oould  be  no  set  o£El  There  was  no  mutual  credit.   That 
there  is  no  set  off  is  plain  from  In  re  Anglo-French 
Co-operative  Society,  Ex  parte  Felly,     In  that  state 
of  iacts  in  Augutt,   1902,  the  winding  up  of   the 
Finanoe  Go.  had  proceeded  to  a  point  at  which  all 
proving  creditors  of  the  Finance  Cj.  had  been  paid, 
with  the  exception    of    the   Theatres   Co.,    which 
had  juit  established  its  right  to  the  £12,000,  and 
the  Fioance  Co.  had  assets  to  the  amount  of  £7,677 
remaining  to  be  disposed  of.     Under  the  order  of 
August,  1902,  the  liquidator  of  the  Finance  Co.  paid 
the  Theatres  Co.,  or  its  liquidator,  the  £7.677,  the 
liquidator  of   the   Theatres  Co.  undertaking  to  set 
aside  £1,000  for   costs  of   the   Fmance  Co.      But 
this  order  was  to  be  without  prejudice  to  any  rights, 
of  the  Finance  Co.  to  prove  in  the  liquidation  of 
the  Theatres  Co.     In  other  words,  there  being,  so 
far  as  was  known,  no  creditor  at  all  of  the  Finance 
Co.  other  than  this  creditor,  the  Theatrds  Co.,  all  the 
remaining  assets  of  the  Finance  Co.   were  hsmded 
over  to  the  Theatres   Co.  upon  the  terms  that  the 
costs  of  the  winding  up  of  the  Finance  Co.  so  far  as 
not  provided  for  should  be  provided  for,  but  it  was  to 
remain  open  to  the  Finance  Co.  to  say  that  the 
Theatres  Co.  was  still  its  debtors.     Now,  Uie  Finance 
Go.  did  say  that,  and  were  creditors  of  the  Theatres 
Co.  for  £5,100  lis.  2d.     After  1902  there  turned  up 
other  criKlitors  of  the  Finance  Co.,  whose  total  debts 
amounted  to  £5,490.    They  were  people  who  estab- 
lished rights  for  misrepresentation  or  misfeasance, 
or  something  of   that  Mind.     I  have,  therefore,  a 
Finance  Co.  which  has  no  assets  at  all,  but  which 
has  now  some  new  creditors— I  mean  new  in  this 
sense,  that  they  came  in  after  all  its  assets  have  been 
disposed  of  in  the  way  that  I  have  described.    Of 
oourse  they  cannot  disturb  prior  dividends,  or  prior 
payments,  but  they  are  people  who  woald  be  entitled 
u  the  Finanoe  Co.  had  any  money — which  it  has  not— 
to  have  a  daim  to  dividends ;    just  as  the  Theatres 
Oo.  had  before  the  Theatres  Co.  could  get  anything 
more.     That  is  the  position  in  which  the  Finance 
Co.  is  placed.    In  the  liquidation  of  the  Theatres 
Go.  the  position  is  this,  that  they  have  got  the  funds. 
There  is  a  cash  sum  of  a  littie  over  £600.    There  is 
the  £7,677  which  they  have  received  under  an  order 
of  Aug^t,  1902.    And  they  have  this  further  asset, 
tiiay  are  entitied,  as  against  the  Finance  Co.,  to  get, 
if  they  can,  the  balance  of  their  debt  of  £12,000, 
that   is,    £12,000  less  £7,677,  which   seems  to  be 
£4,3213.    The  assets  side  of  the  Theatre  Co.'s  balance- 
sheet   for   the   moment  is    £600  odd,  and  £7,677 
received  from  the  Finance  Co.,  and  the  right  to  prove 
ags^mst  the  Finance  Co.  for  £4,323.    On  the  other 
aide  of  the  balance-sheet  their  liabilities  are  a  liability 
to   the    Finanoe    Co.   of     £5,100    lis.    2d.    and 
£4,685  3s.  Id.  to  other  people  who  have  proved  in  the 
Theatres  Co.  liquidation.    The  question  is,  how  the 
fond  ought  to  be  administtireJ*    What  I  have  said  is 


not  quite  accurate  in  this  sense,  that  the  Theatres  Co. 
have  paid  out  of  the  £7,677  to  these  other  creditors 
for  £4,685  3s.  Id.  the  sum  of  £3,905  58.  IQd.  as  being 
dividends  of  16s.  8d.  in  the  £,  but  that  payment  does 
not  affect  the  principle  upon  which  the  balance  should 
be  dealt  with. 

Now  what  is  the  proper  way  to  administer  the 
fund  P  In  my  opinion  what  I  have  to  do  is 
this.  I  am  adnunistering  the  assets  of  the 
Theatres  Co.  There  is  a  person  —  namely,  tiie 
Finance  Co. — ^who  is  both  a  debtor  to  the  fund  to 
be  administered  and  a  claimant  against  it.  I  think 
that  that  person  cannot  come  and  say  that  he  is 
entitied  to  a  dividend  out  of  the  fund  until  he  has 
first  made  complete  the  fund  out  of  which  he  says  he 
is  entitied  to  a  dividend.  I  think  the  observation  of 
Cotton,  L.J.,  in  In  re  Milan  Tramway  $  Co*,  Ex  narte 
Theys,  21  Ch.  D.,  p.  593,  applies :  '*  The  appellant 
also  relied  on  this,  that  the  company  could  say  to 
Hiitter,  <You  shall  not  receive  anything  from  the 
assets  till  you  have  paid  what  you  owe  us.'  Probably 
the  company  could  effectually  say  so."  Applyiog 
these  words  to  this  case,  it  means  that  the  Theatres 
Co.  can  say  to  the  Finance  Co.,  '*  You  shall  not  receive 
anything  from  our  assets  until  you  pay  what  you  owe 
to  our  fund."  In  point  of  fact,  of  course,  tiie  Finance 
Co.  cannot  pay  what  it  owes  to  the  Theatres  Co. 
because  it  has  no  money,  and  the  only  question  is 
whether  it  can  get  anything  out  of  its  proof  against 
the  Theatres  Co.  The  proper  administration,  in  my 
judgment,  therefore  is  this.  Notionally,  troat  the 
Fioance  Co.  as  having  paid  the  £4,323  to  the  Theatres 
Co.  Take  the  sum  tJius  arrived  at  and  apply  it  in 
payment  of  a  dividend  upon  all  the  debts  of  the 
Theatres  Co.— that  is  to  say,  the  £5.100  due  to  the 
Finanoe  Co.  and  the  £4,685  due  to  other  people. 
That  will  thus  attribute  to  the  Finance  Co.  a  certain 
sum.  If  that  sum  should  be  greater  than  the  £4,323 
which  the  Finance  Co.  owes,  the  Finance  Co.  wiU  getthe 
diflisrence.  If  it  be  lessor  equal,  the  Finance  Co.  will 
receive  nothing.  If  tiie  dividend  arrived  at  in  that 
way  on  the  £4,685  cannot  be  satisfied  in  full — 
because,  of  oourse,  the  notional  sum  is  not  really 
paid^then  the  creditors  for  the  £4,685  would  take  the 
whole  of  the  assets  of  the  Theatres  Co.,  as  they  would 
be  less  than  the  notional  dividend  calculated  upon  the 
footing  that  the  Fioance  Co.  have  paid  that  which 
it  in  net  has  not  paid.  I  believe,  however,  that  in 
fact  the  figures  will  work  out  the  other  way  when  the 
notional  payment  has  been  treated  as  made,  and  that 
there  will  be  enough  to  answer  the  £4,323,  and  that 
the  result  will  be  that  the  £4,685  will  be  satisfied. 

Solicitors  for  the  liquidator  of  the  Finance  Co., 
WaUe  <&  Stallard. 

Solicitor  for  the  liquidator  of  the  Theatres  Cot, 
G.  B.  W.  Dighy. 


AsHWOBTH  V.   BvauflH  Cabd  Clothino  Co. 
(Limitbd)  (No.  1).  (a.) 

Fraclice^CoBte — TcMoation^InspecHim  of  property  the 
euljject  of  the  aciion — In$pecH(m  without  an  order — 
Taxing-master' $  diecretion^E.  8,  (7.,  1883,  ord,  50, 
r.  3. 

The  fact  t?iat  an  inepedion  of  property,  tJie  auifject^ 
matter  of  an  action,  hoe  been  carried  outhy  an  arrange^ 
ment  between  the  eolicitore  of  the  parties  and  not  in 

(a.)  Beported  by  Alak  C.  Nssbitt,  Esq.,  Barrist  r^ 
at-Law. 


508 


THE   WEEKLY  REPORTER. 


IH 


iii,ifloi.i        VoL  Ltt 


Hms  OoxntT<    0&Ajri>  Jjmcmxm  WAtBawoHXi  Cto.  {AFJLTa.)  v.  EoDOoorAOHi  (BtPT.)-    HiQg  OouBt> 


pwiuance  o/  an  ortfer  tifu2er  ord*  50^  r .  3,  is  noi  of  iUelf  I 
dM^cwnt  reoaor*  wh^  iht  cosU  q/  aiicA  inipccli'on  aAo«lt2 

Adjour&ed  sammoni. 

An  action  for  infringement  of  tlie  plftintiff'a  patent 
wai  diimisaid  on  the  ^iind  that  the  patent  wai 
invalid  for  want  of  a  abject- matter  and  that  infiinge* 
ment  waa  not  proved. 

In  taxing  defendants'  costa  ibe  taxing-master 
disallowed  fee  a  to  oounaet  and  an  exptrt  for  i  n«  pect- 
in g  certain  machinery  involved  in  the  patent,  the 
inapection  having  been  arranged  by  agreement 
between  the  roHpective  BoHcitora  in  order  to  avoid  the 
expenae  of  an  order  under  ord,  50,  t»  3.  In  anawer 
to  defsndanta'  objections  the  taxing-master  said  that, 
ccmaidaring  the  nature  of  the  action  i  an  inaijeotion 
waa  in  itself  reaaonabk  and  proper^  but  that  in  the 
absence  of  agreement  between  the  parties  themselves, 
he  could  not  properly  allow  the  costs  of  the  inapection 
of  property,  the  iubject  of  an  action,  against  the 
unaucaeaafnl  party  unless  an  order  had  be^n  made 
and  the  costs  either  expreaaly  given  tinder  the  order 
or  made  ooita  in  the  action.  He  referred  to  Mitchell 
V.  Darlty  OoUi&ri/  Cp.,  31  W.  E.  549.  10  Q-  B.  D,  467, 
and  said  thut  it  had  never  b«ea  the  practice  of  the 
taxing-master  to  allow  anch  coats  without  an  expreiB 
direction. 

This  anmmons  waa  by  the  defendanta  to  review 
the  taxation* 

Tounger,  KM.,  and  A,  J.  IFalter,  fo?  the  anmmons* 
Terrdl,  K.C.,  and  J*  0.  Graham^  (or  the  plaintiff. 

Joyce.  J, — The  inapection  is  found  and  also 
admitted  to  be  neceaaary  and  proper,  and  I  think  it 
would  be  the  worst  possible  precedent  U  the  coats  of 
it  were  diaallowed  merely  because  the  inapection 
was  metde  without  an  order  of  the  court  having  been 
obtained,     I  therefore  aUow  theae  costs^ 

Solicitor  a  for  the  defendants^  Rowdiffss,  Eawie,  dt 
<7a,,  for  Raimdefit  Syf£€4,  d^  Bamtdent  Huddersfisld. 

Solicitors  for  plaint-ff,  FT*  J,  S  E,  E,  Trcmellm,  for 
Blair  d:  Scdd&n^  Manoheater, 


K,  B*  Div-  J  pg^^  29  J 

{Lord  Alverstone^  L.C.J, «  and  J  TUTmvf^h  i    9a 

Wills  and  Kennedy,  JJ.)       )  ^^^  ^*  ^^^ 

Qeakd  J^manoTt  WATESwonKs  Co,  (AppdlaTtU)  r, 

EODOCAKACHI  {Respondent),  (a,) 

Woter—Waterworht'-Supply  of  water— Bef^im  fom* 

fnunicati^mpipa-^ Non-repair  %  occupier  o/pr emiVea — 

Woik  of  wrster^Right  to  cut  off  »upptt/~Might  to  receive 

iuppiy—Waterworka  CJuuees  Act.  1847  (10  dr  11  Vid, 

c  17),  aa.  28,  29,  30,  4S.  52--MftropolU   Wtikr  A<^, 

IBll  (34^  36  Vid.  c,  lia),  #0.  28,  29,  32. 

A   communication  pipe  from  the  plaintiff  compQny^a 

main  pipe  to  cerfatn  atable*  in  the  vtetropotis   in   the 

occupation  of  a  aervan*  of  the  defendant  became  defectivet 

and  thereby  there  wa»  ^  leakage  and  waste  of  tmier* 

Tht  commumcatim  pipe  mis  the  property  of  the  deft^d- 

a/nU     The  company  served  m^tite  U>  repair ,  and  inti- 

mattd  that  unlesi  the  pipe  wa9  repaired  they  would  cut 

off  the  iupplg  of  wattf-     The  defendant  failed  to  repair 

the  pipe^   and  the  plaintiffs  cut  off  the  supply*     The 

defendant  thereupon  preferred  an  information  agaimt 

the  plaintiffe  for  penattiee  nnder  eeciion  43  of  the  Water - 

work*   Clauses   Ad,    1&47,  for  refusing  to  farniih  a 

supply  of  u^ater, 

(a<)  Eeported  by  E.  G.  STnxWBii,  Esq.»  Barrister- 
at-Lnw* 


Heldt  that  the  plaititiffs  were  entiiUd  to  mi  off  the 

water  and  cease  to  supply  the  defendnrd,  as  the  duty  to 
repair  a  defect  in  a  commwrnVtrfton  pipe  being  cast  by 
section  28  of  the  Metropolis  Water  Ad,  1871,  upon  the 
owmr  or  occupier  of  the  jjremiseSt  Im  had^  after  nt^ice  to 
repair t  permitted  the  pipe  to  remain  in  a  condition  in 
which  it  tvoutd  cause  wuite  of  water,  and  had  wror^- 
fully  failed  to  preimit  the  waste  mithit%  the  meaniiig  of 
section  32  of  the  same  Act. 

This  was  a  case  stated  by  T^  D'Eynoouxt,  Esq.. 
metropolitan  police  magistrate.. 

AxL  information  waa  preferred  by  the  respondent 
againat  the  ap  pell  ante— the  water  company— under 
aeciion  43  of  the  Waterworks  Clanaea  Act,  1847^  iat 
refusing,  on  the  6th  of  June,  1903,  to  furnish  to  the 
respondent  a  supply  of  water  for  113,  Eaatbonme- 
mewi. 

Upon  the  hearing  the  magiatrate  convicted  the 
appellants  and  impoied  a  penalty  of  £6,  being  40i,  % 
day  for  three  days,  and  awarded  the  respondent 
£12  12a.  coats, 

T tie  respondent  waa  thB  lesaee  of  113,  Baftbonrne* 
mevfa  under  a  lease,  by  the  termi  ol  which  the  leiaor 
waa  liablo  f or  aM  intern*!  repairs.  No*  H3.  B»at- 
boume-mew*  was  a  itable  With  a-  dwelling -house 
above,  and  the  dwelling- houae  waa  iuhabited  by  two 
grooDtta  in  the  reapondent^s  service.  Eaatbonme- 
mews  ia  a  public  street  repairable  by  the  liMal 
authority,  and  ii  within  the  diitrict  of  the  app^'llanta* 
The  aapply  to  the  premiiea  in  qnestion  waa  m  supply 
for  dome  a  tic  purposes,  and  waa  a  oonitant  stip^y 
under  the  provisions  of  the  Metropolis  Water  Aotftt 
lBb%  and  1871. 

The  notices  under  secUon  27  of  the  Act  of  1871  wwt 
duly  aer?ed,  and  the  prescribed  fittings  were  dnjy 
provided. 

The  water  rate  for  the  period  from  the  6th  to  10& 
of  June,  1903,  waa  to  be  taken  to  have  been  paid. 
Before  Saturday,  the  6th  of  June,   1903,   there  were 
indications  in  tbe  roadway  oppotite  113,  Eastbouma- 
mewa  of  the  exiatence  of  a  amaU  leak.      Upon  thai 
day  it  beoame  evident  from  the  subsidence  of  thm 
cobble-atonea   in   the  roadway   (which  was  theraliy 
rendered  d&ngerons    to  vehicles)  that  the  leak  waa 
serious;  and  on  an  investigation  bang  made  by  & 
ganger  in  the  employment  of  the  appellants  it  w«0 
disouvered  that  there  was  a  leak  in  the  oommnniim- 
tion  pipe  (which  waa  the  property  of  the  ree^nde^it) 
supplying  113,  Eastbourne-mews  dose  to  the  jnndicm 
of  the  said  pipe  with  the  appeUants'  main  under  tlie 
roadway.     The  leak  waa  at  the  rate  of  about  l,50O 
gallons   in    twenty -four    boura.      Tbe  ganger  wbo 
opened   the    ground    thereupon    served     upon     tbe 
respondent's  ooachcnan,  who  was  on  ihe  pretniaefl^  m 
notice  requiring  the  repair  of  the  said  co mm uni cation 
pipe  to  b^  forthwith  undertaken  by  tbe  reipaadoDA, 
and  intimating  that  otherwise  the  water  would  Im 
ant  off.    The  notice  waa  addressed  to  the  ooenpter  of 
113,    Eaatboume-mews,    and    waa   in    them  terms: 
••Sir,— Upon  opening  the  ground  opposite  No,  113* 
Bastboume-mews  a  leakage  of  water  was  found  to 
exist  from  the  defective  atate  of  your  oommnnioatiQO 
pipe,  and  unleBayou  forthwith  repair  the  ta^e  it  ^U 
be  the  duty  of  the  company  to  disconnect  vncb  pipe 
from    their    main.       Immediately    after  the  fepAir, 
rendered   easy  by  the  ground  being  now  op«D«  ihm 
company  will  reconnect  the  pipe  with  their  works, 
and  wiU  undertake  to  fill  in  and    make    good    thm 
ground  upon  payment  of  the  expenaea  inomrsd  tkot^^* 
by,  amounting  to  Ids/^     The  ooaohmsii  loefe   Hw 
nott<]e  immediately   to  the  respondent"*  boue,    Wl 
found  that  the  respondent  had  lelt  for  line  city,  mud 
would  not  return  for  aome  hours.      tOM  430 
I    then  returned  and  explained  thia  faot  ta  Um 
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and  in  answer  to  a  iiiggMtion  by  the  latter  that  he 
would  request  the  plumber  usually  emjdoyed  by  the 
respondent  to  do  the  neoessary  work  of  repair,  sikated 
that  he  had  no  authoritjr  to  order  any  repairs  to  ba 
executed  to  the  said  pipe.  Beyond  communicatiDg 
with  his  landlady  the  respondent  at  no  time  took  any 
step  to  have  the  oommunioation  pipe  repaired  or  the 
waste  stopped.  The  water  was  thereupon  cut  off  by 
the  company,  and  it  remained  out  off  tiU  Wednesday, 
the  10th  of  June,  when  the  repairs  were  executed 
by  order  of  respondent's  landlady,  and  the  water 
was  thereupon  restored.  The  soil  remoTed 
was  too  wet  to  be  replaced,  but  the  ground 
was  refilled  with  dry  earth  by  the  company  by 
11.30  on  the  momiog  of  Saturday,  the  6th  of  June, 
and  it  remained  filled  in  until  Wednesday,  the  10th 
of  June,  when,  at  the  request  of  the  respondent's 
landlady,  the  roadway  waa  again  broken  up  by  the 
apnellants  and  the  repairs  were  executed  by  her 
oroer.  The  time  occupied  in  executing  the  repairs 
was  stated  to  be  about  two  hours. 

It  would  be  necessary  to  disconnect  the  supply 
during  the  repairs.  On  the  afternoon  of  Saturday, 
the  6th  of  June,  the  respoudent  wrote  the  following 
letter  to  the  appellants  complaining  of  the  cutting  off 
of  the  water :  '*  Dear  Sir, — 113.  Eastbourne-mews. — 
I  am  informed  tiiat  your  men  have  cut  the  water  off 
at  these  stables  without  notice.  As  this  is  illegal,  if 
the  water  la  not  on  at  10  a.m.  on  Monday  morning 
my  solicitor  will  take  proceedings.  I  am  also  writing 
to  the  borough  authorities.  These  stables,  I  may 
add,  belong  to  113,  Westboume-terrace,  and  the 
owner  of  that  house  keeps  them  in  repair. — Yours, 
Ac" 

That  letter  was  receiTed  by  the  apnellants  on  the 
8th  of  June,  and  their  secretary  replied  as  follows  o  i 
the  same  day:  '*Dear  Sir,~-113,  Eastbourne-mews. 
— ^In  reply  to  your  letter  of  the  6th  inst,  I  haTe  to 
inform  you  that  the  oompany's  men  opened  to  a 
l6akM;e  in  the  above  mews  opposite  No.  113,  and 
found  that  the  l^in.  lead  pipe  supplying  these 
premises  was  broken.  The  defective  pipe  was  ahowo 
to  your  coachman,  and  a  notice  was  also  handed  to 
him  stating  that  the  company  would  have  no  altema- 
tive  but  to  disconnect  the  pipe  from  their  main  unless 
the  repair  was  taken  in  hand  forthwith.  This  was 
not  done,  and  accordingly  the  pipe  was  disconnectei 
from  the  company's  mam.  The  company  cannot 
permit  the  pipe  to  be  reconnected  to  their  niain  until 
the  neoessary  repairs  have  been  carried  out  by  your 
plumber. — I  am,  Ao" 

It  was  contended  by  the  appellants  (1)  that  the 
appellants  ought  not  to  be  convicted  because  the 
respondent  was  not  entitled  to  a  supply  of  water  at 
the  time  of  the  alleged  refusal  of  the  appellants  to 
give  a  supply ;  (2)  that  upon  the  true  construction  of 
the  Acts  ox  Parliament  governing  the  matter  the 
appellants  were  entitled  to  cut  off  the  supply,  and 
were  under  no  obligation  to  supply  water  after  the 
oommunioation  pipe  had  been  seveiM  until  the  same 
had  been  restored;  (3)  that  the  appellants  were 
entitled  to  disconnect  the  defective  conununication 
pipe  from  their  main  and  prevent  the  waste  of  water, 
the  respondent  having  wrongfully  failed  to  keep  the 
said  pipe  in  proper  repair,  and  to  do  what  ought  to 
have  been  done  to  prevent  waste;  (4)  that  the 
appellants  did  not  on  the  6th  of  June,  1903,  or  on 
any  other  day,  refuse  to  furnish  a  supply  of  water 
within  the  meaning  of  section  43  of  the  Waterworks 
Clauses  Act,  1847 ;  (5)  that  even  if  they  did  refute 
they  were  within  the  exemptions  mentioned  or 
referred  to  in  sections  42  and  43  of  the  Waterworks 


Clauses  Act,  1847,  in  that  the  supply  was  not  given 
only  during  necessary  repairs ;  (6)  tnat  even  assuming 
the   appewmts   could  be    properly  convicted    the 


maximum  penalty  which  could  be  imposed  was  not 
£6,  but  only  £4,  being  at  the  rate  of  40s.  for  the 
two  days  which  elapsed  between  the  receipt  of  'the 
respondent's  letter  of  the  6th  of  June,  1903, 
demanding  a  supply  and  the  time  when  the  supply 
was  restored. 

On  behalf  of  the  respondent  it  was  contended  (1) 
that  there  was  neglect  or  refusal  on  the  part  of  the 
appellants  to  furnish  a  supply  of  water  to  113,  Eait- 
boume-mews  within  the  meaning  of  section  43  of  the 
Waterworks  Clauies  Act,  1847 ;  (2)  that  the  severing 
of  itke  pipe  was  a  wrongful  act  on  the  ptrt  of  the 
appellants,  and  that  the  respondent  did  not  by  reason 
of  such  severance  cease  to  be  entitled  to  a  supply  of 
water  for  his  premises;  (3)  that  section  42  of  the 
Waterworks  Clauses  Act,  1847, had  no  applicati3n,  and 
that  in  any  event  "necessary  repairs  *'  only  contioued 
for  about  two  hours  on  the  morning  of  Wednesday, 
the  10th  of  June ;  (4)  that  there  wis  no  power  in  the 
respondent  to  dig  up  the  public  highway,  and  no 
liability  on  the  respondent  to  repair  this  pipe;  (6) 
that  upon  the  true  construction  of  the  Acts  of  Parlia- 
ment the  appellants  could  only  justify  cutting  off 
the  supply  of  water  if  Uie  conduct  of  the  respoodent 
in  failing  to  repair  was  either  wilful  or  negligent; 

(6)  that  there  was  no  eridenoe  of  any  wilful  wrong 
or  of  any  negligence  on  the  part  of  the  respondent ; 

(7)  that  the  pemdty  of  £6  was  rightly  imposed. 

The  naagistrate  was  of  opinion  that  the  respondent's 
contention  was  correct,  and  convicted  and  fined  the 
appellants. 

The  questions  for  the  opinion  of  the  court  were  (1) 
whether,  upon  the  facts  statoi,  the  magistrate  had 
properly  convicted  the  appellants;  and  (2)  whether 
the  magistrato  was  justified  in  imposing  a  penalty 
of  £6. 

Macmorran,  K.C.  {Adand  with  him),  for  the  appel- 
lants.—The  company  acted  within  their  legal  rights 
in  cutting  off  the  supply,  and  until  the  re^udent  had 
repaired  the  defect  m  the  commuoioation  pipe  he 
was  not  entitled  to  demand  a  supply.  The  company 
are  therefore  not  liable  to  penalties  under  section  43 
of  the  Waterworks  Clauses  Act,  1847.  In  Sheffidd 
WaUrumkB  Co.  v.  Wilkin$on,  28  W.  B.  241,  4  C.P.  D. 
410,  it  was  held  that  the  company  were  not  liable  to 
penalties  imposed  by  that  section  until  the  tenant  had 
restored  the  communication  with  their  main  pipes. 
Section  3  of  the  Metropolis  Water  Act,  1871,  enacts 
that  the  term  '<  fittings  "  includes,  inter  oZui,  commu- 
nication pipes,  and  section  28  provides  that  the  owner 
or  occupier  of  the  premises  shall  keep  all  fittings  in 
proper  repair.  The  respondent  f  aUed  to^  do  so.  The 
learned  magistrate  was  therefore  wrong  in  conviotfaig 
and  fining  the  appellants. 

W.  Firday,  for  the  respondent— The  respondent 
could  not  lawfully  repair  the  pipe,  as  the  occupier  or 
owner  of  premises  has  no  statutwy  authority  to  break 
up  a  street,  and  in  order  to  repair  the  pipe  in  this 
case  it  would  have  been  neoessary  for  him  to  do  so. 
The  appellants  alone  had  power  to  break  up  the 
street  for  the  purpose  of  repairing  the  communication 
pipe :  Chapman  v.  Fylde  Waterworks  Co.,  43  W.  B.  1, 
[1894]  2  Q.  B.  599.  There  has,  therefore,  been  no 
wrongful  act  on  the  part  of  the  respondent  within 
the  meaning  of  section  32  of  the  Act  of  1871,  and 
the  appellants  consequently  were  not  justified  in 
cutting  off  the  water  and  refusing  to  furnish  a  supply. 
The  conviction  was  right. 

Cur»  adv,  vuU, 

March  28.— Lord  Alybbbtoitb,  L.C.J.,  read  the 
following  judgment  of  the  court :  This  was  an  appeal 
from  a  special  case  stated  by  Mr.  d'Byncourt,  police 
magistrate,  in  a  complMut  preferred  by  the  respond- 
ent against  the  appellante  for  refusing  to  furnish  a 
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lapbly  of  water,  contrary  to  seotion  48  of  the  Water- 
worln  Olaiuee  Act,  1847.  The  case  was  extremelT 
well  argaed  by  Mr.  ICaomorran  on  behalf  of  the  appel- 
lants, and  by  Mr.  Finlay  on  behalf  of  the  respond- 
ent, and  raises  a  point  of  general  importance.  It  is  not 
necessary  to  refer  to  the  facts  in  detail,  as  to  which 
there  was  no  dispute  and  which  are  clearly  set  oat  in 
the  special  case ;  it  ii  saffidAnt  to  say  that  on  Saturday, 
the  6th  of  June,  1903,  a  leak  having  occurred  nnder 
the  roadway  opposite  118,  Eastbourne-mews,  the 
road  was  opened  and  the  leak  was  found  to  be  in  the 
communication  pipe,  the  property  of  the  consumer. 
Notice  was  thereupon  given  to  the  respondent's 
coachman,  who  was  occupying  the  premises  which 
were  supplied  with  water,  to  repair  the  pipe,  and  the 
notice  stated  that  it  would  be  the  duty  of  the  company 
to  disconnect  if  the  pipe  was  not  repaired.  The 
respondent  took  no  steps  to  repair  it,  and  the 
water  was  then  cut  off  by  the  company.  The 
pipe  was  subsequently  repsired  by  the  appellants 
at  the  request  of  the  respondent's  landlady.  The 
magistrates  convicted  the  appellants,  the  water  com- 
pany, and  fined  them  a  penalty  of  £6  for  neglecting, 
or  refusing,  to  supply  water  in  accordance  with  section 
48. 

The  question  we  have  to  consider  is  whether  there 
was  any  evidence  upon  which  this  conviction  canbe  sup- 
ported.   It  must,  we  think,  betaken  upon  these  facts, 
and,  in  fact,  it  was  so  stated  in  the  course  of  the 
argument,  that  the  only  refusal  to  supply  the  water 
was  by  the  company's  cutting  it  off  upon  the  6th  of 
June,  and  continuing  to  keep  the  water  cut  off  until 
it  was  again  supplied  on  the  lOth.    The  questions  we 
have  to  decide  are  whether  in  the  metroxK>lis,  if  aleak 
is  found  in  a  pipe  belonging  to  a  consumer,  the  com- 
pany is  entitled  to  cut  off  the  water  untQ  the  pipe  is 
restored;   and,  secondly,   does  a  refusal  to  supply 
under  the  droumstances  of  the  present  case  constitute 
an  offence  under  section  43  ?    It  is  found  as  a  fact 
in  the  case,  and  for  reasons  which  we  will  state  later 
on,  it  must  be  the  fact,  that  the  pipe  was  the  property 
of  the  consumer*f.s.,  the  owner  of  the  premises  let 
to  the  respondent.    TJoder  section  43  of  the  Water- 
works Glauses  Act,  1847,  if  the  undertakers,  exoept 
when  prevented,  as  provided  in  an  earlier  seotion, 
neglect  or  refuse  to  furnish  to  any  owner  or  occupier 
entitled  under  the  Waterworks  Glauses  Act,  or  the 
special  Act,  to  receive  a  supply  of  water  during  any 
fwrt  of  the  time  during  which  the  rates  for   such 
supply  shall  have  been  settled,   or  tendered,  they 
shall  be  UaUe  to  a  penalty.    The  exception  referred 
to  in  the  earlier  woras  of  tiiat  section  is  to  be  found 
in  the  provisions  of  section  42,  and  does  not,  in  our 
opinion,  apply.    Under  section  28  powers  are  sivea 
to  the  undertakers  to  open  the  streets  and  lay  down 
service   pipes   and  other  works  for  the  supply  of 
water ;  under  section  29  they  may  not  enter  private 
property  without   consent,  except  in  a  case  which 
does  not  apply  here,  and  by  section  31,  before  break- 
ing up  the  street,  tiiey  must  give  certain  notices. 
By  section  48  the  owner  or  occupier  of  any  dwelling- 
house  who  wishes  to  have  water  brought  into  his 
premises  may  open  the  ground  between  the  pipes  of 
the  undertakers  and  his  premises  and  lay  communica- 
tion pipes,  and  section  52  empowers  such  owner  or 
occupier  to  open  or  break  up  tiie  street  for  such  pur- 
pose.   There  are  also  provisions  in  sections  44-47  as 
to  the  laying  of  communication  pipes  by  the  under- 
takers  which  are  only  matttiaf  as  supporting  the 
view  that  communication  pipes  are,  under  ordinary 
oircnmstances,  the  prcmerty  of  the  consumer.    The 
Metropolis  Water  Act,  1871,  contains  a  group  of  seo- 
tieofr--seotions  26-32 — which  were    rmrred   to  in 
argument  and  require  consideration.     Under  th«se 
sections  the  company  may  prescribe  fittings,  which 


by  the  interpretation  clause,  section  8  of  the  same 
Act,  include   oommunicatiou  pipes,  and  section  28 
provides  that  in  the  case  of  a  constant  supply  the 
owner  or  occupier  of  the  premises  shall  provide  all 
supply  fitdogi,  and  from  time  to  time  keep  the  same 
in  proper  repair.    Section  29  enables  the  company,  if 
the  fittings  are  out  of  order,  to  give  notice  requiring 
the  owner  or  occupier  within  twenty-four  hours  to 
cause  the  same  to  be  rep%ired  so  as  the  prevent  any 
waste  of  water,  and,  if  any  person  fails  to  comply 
with   the  terms  of  such  notice,  the  company  may 
repair  the  fittings  of  such  person  and  may  recover  the 
expenses  incurrod.    Section  32  provides  that  if  any 
person  wilfully  or  negligently  causes  or  suffers  any 
fittings  to  be  out    of    repair,  or    to   be  so   used 
that    the    water    supplied    to    him    is    likely    to 
be  wasted,  he  shall  be  liable  to  a  penalty,  and  the 
second  paragraph  of  the  same  section  provides  that  if 
any  person  supplied  with  water  wrongfully  fails  to 
do  anything  which  oaght  to  be  done  for  the  preven- 
tion of  waste,  the  c6mpany  may  cut  off  any  pipes  by 
or  through   which  the  water   is  suppliea  to   sa<& 
customer,  and  may  cease  to  supply  him  with  water  as 
loDg  as  the  cause  of  injury  remains  or  is  not  remedied. 
It  wOl  have  been  obsmred  that  neither  the  Water- 
works Glauses  Act  nor  theMetropolis  Water  Act,  1871, 
nor  any  other  Act  to  which  our  attention  has  been 
called,  contains  any   express  provision  giving   the 
consumer  the  right  to  open  the  street  for  the  purpose 
of  repairing  the  pipe,  and  this  we  gather  from  tiie 
statf'ment  in  the  spMdal  case  and  from  the  judgment 
of  the  learned  police  magistrate  to  be  one  of  the 
grounds  on  which  he  decided  against  the  app^ants. 
It  is  true  that  Bramwell,  L.J.,  sitting  in  the  Gourt  of 
Queen's  Bench,  expressed  the  opinion,  in  the  case  of 
the  Sheffield  WaUrworka  v.  Wilkinson,  4  Q.  B.  D.,  at 
p.  421,  that  the  right  to  break  up  the  soil  foUoved 
from  t^e  right  which  the  consumer  had  to  lay  down 
fresh  pipes  for  the  purpose  of  obtaining  a  supply,  and 
it  may  be  that  the  obligation  imposed  upon  the  owner 
and  occupier  by  section  28  of  the  Metropolis  Water 
Act,  1871,  to  keep  the  prescribed  fittings,  whudi 
include  communication  pipes,  in  proper  repair  may 
give  the  consumer  a  right  to  open  the  road  for  the 
purpose  of  repair.    On  the  other  hand,  the  Gourt  of 
Appeal,  in  the  case  of  Chapman  v.  Fylde  Waterworks, 
[1894]    2  Q.    B.  607,    expr^sily   decided  that   the 
Waterworks    Glauiei   Act   gave   the   consumer   no 
power  to  open  streets  for  the  punx)se   of   repair. 
In  the  view,  however,  we  take,  this  does  not  seeBa  to 
us  to  be  conclusive  of  the  case.    The  question  stQl 
remains — ^Is  the  consumer  who,  having  the  opportunity 
of  doing  so  without  opening  the  stareet,  does  not 
choose   to   repair  his   own   communicatkm  pipe  a 
person  entitled  to  demand  a  supply  of  water  under 
section  48  ?    We  do  not  think  for  the  purpose  of  tins 
question  that  any  distinction  can  be  drawn  between 
owner  and  occupier.    It  was  contended  on  behalf  of 
the  respondent  wat  the  duty  of  repairing  the  pipe 
rested  with  his  landlord.    The  water  oompinv  have 
no  means  of  knowing  what  the  contractual  ruationa 
between  the  occupier  and  his  landlord  are,  and,  in 
our  opinion,  the  liability  of  the  company  in  respect 
of  an  offence  under  section  43  caonot  depend  upon 
the  relations  between  the  owner  and  occupier  of  the 
premises.    No  question  in  this  esse  arises  as  to  the 
opening  of  the  street.    The  street  was  opened  by  the 
company ;  notice  was  given,  and  the  company  offered 
to  reconnect  the  pipe  upon  payment  of  the  < 
they  at  the  same  time  gave  notice  that  if  tiie  prae  ' 
not  repaired  the  water  would  be  cut  oSL    ia  onr 
opinion  the  duty  to  repair  the  defect  in  the  oom* 
munication  pipe  is  by  section  28  of  t^e  Act  of  1871 
cast  upon  the  owner  or  occupier.    We  think  tibat  ihm 
owner  or  occupier  who,  after  notice  to  him  that  the 
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oommmiioation  pipe  belonging  to  him  is  out  of  repair, 
permits  the  pipe  to  remun  in  a  condition  in  whioh  it 
would  cause  mste  of  water  has  wronfffuUy  failed  to 
do  something  to  prevent  the  waste  wiUdn  the  mean- 
ing of  the  second  paragraph  of  section  32  of  the  Act 
of  1871,  and  that  under  these  circumstances  the 
company  were  entitled  to  cut  off  the  water  and  to 
cease  to  supply  him  as  long  as  the  injury  to  the  pipe 
remained  unremedied*  It  might  be  that  the  owner  or 
occupier  of  a  house  did  not  wish  to  continue  the 
simply,  or  preferred  to  put  in  a  better,  larger,  or 
different  communication  ppe.  The  fact  that  the 
company  could,  if  they  were  so  minded,  have  repaired 
the  pipe  after  twenty -four  hours'  notice  under  section 
29  does  not  disentitle  them  from  exercising  their 
rights  under  section  32,  and  we  therefore  think  that 
the  owner  or  occupier  who,  under  such  circumstances 
as  the  present,  will  not  repair  the  pipe  whioh  causes 
the  waste  is  not  a  person  entitled  to  receive  a  supply 
of  water  under  section  43.  We  think  the  true  view  to 
be  taken  of  the  facts  is  that  indicated  by  the  court 
in  Young  v.  Southumrb  and  VauxJiall  Water  Co,,  69 
L.  T.  144 ;  and,  although  no  doubt  in  one  sense  it 
may  be  said  that  the  question  is  one  of  fact,  we  think 
that  the  magistrate  ought  as  a  matter  of  law,  upon 
the  evidence  in  this  case,  to  draw  the  conclusion 
which  we  have  indicated  upon  the  facts  as  stated. 
The  appeal  wiU  therefore  be  allowed,  with  costs. 

Sblidtors  for  the  appellants,  Bircham  A  Co, 

Solicitors  for  respondeat,  Markby,  Stetoart,  dh  Co, 
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OuvBR  V.  Oambbrwxll  Borough  Oounoeu  (a.) 

MeiropclU-^Puhlic  heaUh— Nuisance — Intimation  notice 
threatening  proceedings'— Repair  of  sewer  in  conse- 
quence of  such  notice — Bight  of  oumer  to  recover  cost  of 
work  from  sanitary  authority — Voluntary  work — 
Work  done  under  compulsion— Public  Health  (London) 
Act,  1891  (54  dk  55  Vict.  c.  76),  ss,  3,  4. 

The  plaintiff,  the  owner  of  certain  premises,  was  served 
hy  the  defendants  with  an  intimation  notice  under  section  3 
of  the  Public  Health  {London)  Act,  1891,  of  the  existence 
of  a  nuisance  on  his  premises,  and  requiring  him  to  abate 
the  same  within  seven  days,  failing  which  the  sanitary 
authority  would  commence  proceedings  against  him  by  the 
§erviee  of  a  statutory  notice.  The  nuisance  was  specified 
tis  a  defective  "  drain,**  The  plaintiff  complied  with  t?ie 
notice,  and  during  the  course  of  the  work  it  wcu  discovered 
that  the  so^eaUed  **  drain  "  was  in  fact  a  "  sewer**  which 
tins  legalh/  repairable  by  the  defendants.  The  plaintiff 
thereupon  brought  an  action  to  recover  from  the  defendants 
the  money  he  had  expended  in  complying  with  their 
notice. 

Held,  thai  the  plaintiff  could  not  recover  stich  expenses, 
because  work  done  in  compliance  with  an  intimation  notice 
under  section  3  of  the  above  Act,  as  disiinguished  from  an 
alxttement  notice  under  section  4,  must  be  regarded  <u 
work  done  voluntarily,  and  not  under  compulsion, 

Thompson  and  Norris  Manufacturing  Oo.  v,  flawes, 
59  J.  P.  5S0,  followed. 

This  was  an  appeal  by  the  plaintiff  from  the  decision 
of  his  Honour  Judge  Emden,  sitting  at  the  Lambeth 
County  Oourt,  in  ^vour  of  the  defendant  corporation. 

Tlie  plaintiff  in  his  action  sought  to  recover  from 
the  defendants  the  sum  of  £17  in  respect  of  the 
expenses   he  had  incurred  in  doing  certain   work 

(a.)  Beported  by  B.  G.Stillwrll,  Esq.,  Bamst•4^ 
at^Law. 


necessary  to  abate  a  nuisance  in  an  alleged  drain 
under  his  house  in  compliance  with  an  intimation 
notice  of  the  defendants  under  section  3  of  the  Public 
Health  (Loudon)  Act,  1891.  In  carrying  out  the 
work  t^e  plaintiff  discovered  that  the  alleged  defec- 
tive drain  was  a  defective  sewer  repairable  by  the 
defendants.  The  plaintiff,  however,  carried  out  the 
work  witiiout  waiting  for  a  statutory  notice  under 
section  4,  and  then  sued  the  defendants  for  the 
recovery  of  the  expenses  on  the  gpround  that  he  was, 
by  the  notice,  compelled  by  the  locd  authority  to 
execute  works  which  the  local  authority  were  legally 
compellable  to  do. 

The  defendants  disputed  the  claim  on  the  nound 
that  the  plaintiff  had  done  the  work  voluntarily  and 
not  under  compulsion. 

The  learned  county  court  judge  gave  judgment  for 
the  defendants,  holding  that  work  done  in  compliance 
with  an  intimation  notice  under  section  3  of  tbe  Act, 
as  distinguished  from  an  al^tement  notice  under 
section  4,  must  be  regarded  as  work  done  voluntarily 
and  not  under  compulsion. 

From  this  judgment  the  pluntiff  now  appealed. 

The  notice  served  upon  the  plaintiff  by  the  officer 
appointed  by  the  vestry  was  as  follows :  '*  The  Vestry 
of  CamberwelL  PubUc  Health  (London)  Act,  1891. 
Public  Health  Department,  Vestry  Hall,  CamberweU, 
S.E.  18th  March,  1903.  Intimation.  To  the 
Owner,  117,  High-street,  Pedkham.  Take  notice  that 
I,  the  undersigned,  having  visited  the  above  premises, 
find  that  the  nuisances  numbered  9,  12,  21,  38,  and 
40  in  the  schedule  at  the  back  hereof,  which  are  liable 
to  be  dealt  with  summarily,  exist  thereon.  I,  there- 
fore, now  by  tiiis  written  intimation,  make  the  exist- 
ence of  the  said  nuisances  known  to  you,  as  being  the 
person  who  is  required  to  abate  them,  and  I  have  to 
request  that  the  same  be  abated  within  the  period  of 
seven  days.  At  the  end  of  this  time  I  shall  again  visit 
the  premises,  and  if  the  necessary  works  have  not 
then  been  completed,  the  vestry,  as  the  sanitary 
authority  for  the  parish,  will  commence  proceedings 
against  you  by  the  service  of  a  statutory  notice. 
(Signed)  JS.  Home,  the  officer  appointed  by  the  vestry 
of  the  said  parish  to  take  proceedings  under  the 
above-named  Act." 

The  Public  Health  (London)  Act,  1891,  provides  as 
follows: 

Section  3.  *'  Information  of  a  nuissnce  liable  to 
be  dealt  with  summarily  under  this  Act  in  the  district 
of  a  sanitary  authority  may  be  given  to  that 
authority  by  any  person,  and  it  shall  be  the  dut^  of 
every  officer  of  that  authority  and  of  every  relieving 
officer,  in  accordance  with  the  regulations  of  the 
authority  having  control  over  him,  to  give  that  in- 
formation; and  it  shall  be  the  duty  of  the  said 
authority  to  make  the  said  regulations,  and  also  the 
duty  of  the  sanitary  authority  to  give  such  directions 
to  their  officers  as  will  secure  the  existence  of  the 
nuisance  being  immediately  brought  to  the  notice  of 
anv  person  who  may  benrequired  to  abate  it,  and  the 
officer  shall  do  so  bv  serving  a  written  intimation." 

Section  4.  "  (1)  On  the  receipt  of  any  information 
respectioff  the  existence  of  a  nuisance  liable  to  be 
deiut  wiw  summarily  under  this  Act  the  sanitary 
authority  shall,  if  satisfied  of  the  existence  of  a 
nuiaance,  serve  a  notice  on  the  person  by  whose 
act,  default,  or  sufferance  the  nuisance  arises 
or  continues,  or  if  such  person  cannot  be 
found,  on  the  occupier  or  owner  of  the  premises 
on  wMch  the  nuisance  arises,  requiring  him  to  abate 
the  same  within  the  time  spedfled  in  the  notice,  and 
to  execute  such  works  and  do  such  things  as  may  be 
necessary  for  that  purpose,  and,  if  the  sanitary 
authority  think  it  desirable  (but  not  otherwise) 
speoilying  any  works  to  be  executed." 
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Naldrdtt  for  the  plaintiff*— Tbe  plaintiff  wa€ 
entitled  to  rt cover  the  costs  he  had  mcnrred  m  com- 
plying with  the  notice.  He  did  under  compuUion 
the  work  which  the  defendants  were  legally  compel- 
lable to  do.  A  notice  ander  section  4  compeli  the 
person  upon  whom  it  is  served  to  carry  out  the  work 
neoesasry  to  abite  the  ouiaance :  Andrew  v.  St.  OlaviSt 
46  W,  B-  424,  [18&8]  1  Q.  B,  775.  A  notice  under 
section  3  ii  ^-quanycooapulBOry*  Id  North  v*  Waliham- 
$i<iw  Urban  I)k(riKt  Counca,  62  J.  P,  836,  the  plaintiff 
in  coaipliauce  with  a  notice  to  abf^te  a  nuiiauce  served 
tipon  him  by  the  sanitary  intpector  did  OBrtiiin  repairs 
ta  what  he  belieFed  to  be  a  drain,  but  which  turned 
out  to  be  a  eewer  repairable  by  the  def^^ndants,  and 
Channel!,  J.,  there  held  that  the  plaintiff  had  done 
the  work  under  pressure,  and  though  the  notice  under 
which  he  acted  was  not  a  statutory  notice  with  which 
be  was  boand  to  comply,  there  was  luMcient  compul- 
sion to  entitle  him  to  recover  irom  the  defendants  the 
expenses  he  had  iucurred.  The  plaintiff*  in  the 
present  case  are,  therefore,  entitled  to  aucoeed, 

CQuriIii>pe'Munro€,  for  the  defendants. — The  plain- 
tiff in  t\m  case  cannot  recover  the  expenses  incurred  by 
him  in  doing  the  work*  There  is  direct  authority 
for  this  contention,  In  ThompBon  and  Norr{9  Manu  • 
facturing  Co,  v.  Hawu  and  Another,  59  J*  P.  680,  the 
plain  tifffl,  who  were  the  lessees  and  occupiers  o{  premises 
owned  by  the  defendants,  received  from  the  vestry  a 
notice  addressed  to  the  *' owner"  requiring  them  to 
abate  a  nuisance  on  the  prfimises,  warning  thetn  tbat 
unless  this  was  done  within  a  cert<iin  time  the 
statutory  steps  would  be  taken.  The  plaintiffs, 
without  forwarding  the  notice  to  the  defendants, 
or  communicating  with  them  in  any  way,  forthwith 
executed  the  repairs  nec^s^ry  to  abate  the  nuisance. 
The  Court  of  Appeal  (Llndley,  Lopee,  and  Higby 
L.J  J.)  there  held  that  the  plaintiffs,  being  not 
legally  compellable  to  execute  the  repairs,  were  not 
entitled  to  recover  the  costs  of  them  in  au  action  for 
money  paid  on  behalf  of  the  defendants*  Liudley, 
L.J.,  in  giving  judgment,  said:  **  It  is  obvious  upon 
the  face  of  the  notice  that  it  was  net  a  formal  notice, 
for  in  it  is  a  reference  to  the  statutory  proceedings  ivbich 
will  follow  if  its  requiremeute  are  not  complied  with* 
This  notice  was,  therefore,  not  the  ffrst  step  in 
the  hostile  proceedings  under  the  Act^  but  it  was 
a,  warning  notice,  an  intimation  that  if  certain  things 
were  not  done  within  a  certain  time  hostile  proceedings 
would  be  commenced/'  Then  a  little  lower  down, 
having  pointed  out  that  they  should  have  sent  the 
notice  to  the  owners  but  did  not  do  so,  and  that  they 
began  to  execute  the  repairs,  his  lordship  continues : 
**  And  even  if  we  auume  that  no  more  was  done  than 
was  necessary,  still  the  fact  remains  that  the  plaiutiffa 
did  t bis  for  ihrnr  own  conve nif^nce,  expecting  to  be  re- 
imbursed."   That  decisicn  is  bindicg  on  this  court* 

The  following  oasAs  were  also  referred  to :  Prodor 
V.  laUntjion  B(^tm'jh  Counnl,  62  J,  P.  836  j  Sitlfts  v, 
Fti^ham  Borough  Council,  [1903]  1  K.  B,  ^^29;  Harris 
V,  Hickman,  [1904]  1  K.  B,  13;  and  Ellis  v.  Bromley 
Mural  District  Council,  63  J.  P.  Ill, 

NaldreU,  in  T^ply,— Thompson's  ccw*  ie  distingnish- 
ftble,  as  the  decision  appears  to  have  been  given 
there  on  another  ground,  namely,  that  the  plaintiffs, 
who  were  only  the  occupiers  of  the  premises,  acted  on 
ft  notice  addressed  to  the  owners  of  the  premises. 

Wills,  J. — I  confess  to  giving  the  decision  I  am 
ftbout  to  give  witb  some  reluctance,  but  I  can  hardly 
^  think  that  the  question  ii  op«n  to  ut  after  the  decision 
I  of  the  Court  of  Appeal  in  Thompson  and  Norris  Mantt' 
y/actur  ing  Co ,  v,  Hawu*  It  is  quite  true  that  that  decision 
,  does  not  go  entirely  upon  the  psint  now  in  qaeition, 
but  the  point  now  in  question  was  distinctly  raited, 


and  is  distinctly  dealt  with  in  the  judgment  of 
I^iudley,  L*J.,  because  there  con  be  no  doubt  he  had 
before  him  a  notioe  which  was  substantially  in  the 
same  form  as  the  notice  in  the  present  case ;  and  he 
hf'ld  that  a  notioe  under  section  3  of  the  Public  Health 
(London)  Act,  1H91,  is  not  equivalent  for  the  purpose  of 
compulsion  to  a  notice  under  section  4,  My  brother 
Wright  has  twice  decided  the  same  thing  on  the 
same  point ;  and,  although  sitting  here  &s  a  Divisional 
Oourt  we  are  not  bound  by  his  judgment,  stilt  it  is  ao 
important  factor  in  coutideriug  what  our  judf^ment 
ought  to  be.  Inasmuch  as  these  three  cases  de&l  with 
the  very  point  in  question  in  the  present  ca»e,  and 
there  is  really  no  substantial  diffi^rence  of  any  kixid  to 
be  drawn  between  the  notices  in  those  cases  and  the 
notioe  which  is  in  question  in  the  present  case,  I  think 
we  are  bound  to  follow  those  decisions  and  to  say  that 
there  was  no  le^al  compulsion  in  this  case  upon  the 
pldntiff  to  do  the  work,  and  that,  therefore,  he  cannot 
recover  agaiuAt  the  defend  an  ts* 

I  give  this  judgment  with  great  reluctance,  and 
only  because  I  am  bound  by  authority.  To  my  mind 
a  perfectly  different  view  of  sections  3  and  4  nughi 
have  been  t%ken.  I  think  it  might  very  well  have 
been  held  thit  a  notice  under  section  3  was  intended 
to  be  one  with  which  a  man  might  comply  it  he  wti 
so  dispoied  without  waidng  for  a  notioe  uadtt 
section  4. 

Where  a  person  cDmpUes  with  the  intimation  of  tha 
vestry,   which   they  accompany  with  a  threat  that 
they  will  make  it  compulsory  for  him  to  do  the  work 
if  he  does  not  do  it  voluntarily,  it  seems  to  me  ooa- 
tr dry  to  natural  jo^lice   that  he  shoutd  8t«nd  in  a 
worse  position  than  if  he  refused  to  do  what  they 
have  told  him  to  do,  and  wa\ts  for  a  further  oom* 
pulsory  order.    I  think  the  fact  has  been  ovirleobsd 
that  in  section  3  there  are  words  which  mmn.  to 
indicate  that  the  notice  is   something   more  than  a 
mere     intimation,    because    what    is    Mid    ii    tliat 
the    sanitary    authority    shall    give    sudh    dkl0klo& 
to    their    oflBo?rs    aa    will    secure     the     exirtentt 
of    a    nuisance   being  immediately  brougbt  to   the 
notice  of  any  p  srson  who  may  be  required  to  ftbate 
it.    I  thiuk  that  those  words  seem  to  indieate  Ibal 
when  he  gets  the  notice  he  is  required  to  abate  it.     It 
seems  to  me  a  very  thin  distinction  indeed  to  may  that 
if  a  notice  is  given,  such  as  has  been  given  in  the 
present  ease,   there  is  leAs  compulsion  beCMiea  the 
penon  who  receives  it  li  told  that  if  he  doci  nol  do 
the  work  within  a  week  the  sanitary  authoritj  wiU 
take    proceedings    against    bim»      Ckiunnl  for   the 
respondent  says  '^that  is  only  the  langnen  of  tbi 
inspector."     I  do  not  agree*    An  inspectorodei  wA 
use  forms  of  this  kind  without  the  knowled|p  of  Ml 
employers ;    and  the  sanitary  authority  wbiok  tf^ 
him  these  forms,  and  allow  him  to  make  use  of  tliesa, 
are,  I  think,  legally  as  well  as  morally  Uable  hx  tbsi 
contents;  uid  if  tbey  allow  bim  to  sign  hiioerff  v 
the  officer  deputed  by  them  to  take  prooeedinn  under 
tbis  Act,  and  to  state  that  unless  the  no^^  be  oo»- 
plied  with  within  a  week  prooeedings  will  be   ta^iB 
without  any  further  decision  of  thes&nitafy  aotbotl^g 
I  think  that  they  must  be  b  mnd  by  sudh  a  ■**tTiTFMWil 
and  that  the  notice  must  be  tikeu  as  their  Dotioe  tbel 
they  will  proceed  to  make  it  compulsory.    Ae  X  e»y, 
the  distinction  is  a  very  thin  one  and  is  not  one  ^irhldh 
commends  it4elf  to  my  judgment,     I  am  tar   oiote 
disposed  to  take  the  view  which  was  takea  "bj^  m£f 
brother  Channell  in  the  case  of  North  y*  W^iU^nukam 
Urban  District  Council  than  I  am  to  teke  the   wimm 
taken  by  my  brother  Wright >  and  by  Liudley «    I^  J.» 
in  Thompton'i  cas£*     However,  I  am  bound   by    ihm 
latter  authority,  and  I  follow  it  loyally,  but»   mt  tins 
same  time,  inasmuch  as  tbis  question  will  prob^Mybe 
further  argued  elsewhere,  I  think  there  ie  no  obj«e- 
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tton  to  my  expreising  my  iodiTidual  opinion ;  and  I 
do  10  the  more  readily  beoanse  I  think  many  of  the 
considerations  which  I  have  dealt  with  in  the  course 
of  this  case  have  not  really  been  before  the  coorti 
whioh  have  dealt  with  the  question. 
I  think  we  most  therefore  dismiss  this  appeal. 

Kennedy,  J. — I  have  come  to  the  same  condasion, 
and  I  wish  to  add  that  I  join  in  the  expression  of  my 
Brother  Wills  as  to  his  feeling  of  relaotanoe  in  the 
decision  we  are  compelled  to  arrive  at. 

In  this  case  the  only  point  which  we  have  to  decide 
18  whether  or  not  the  work  the  plaintiff  undertook 
was  or  was  not  voluntarily  undertaken  by  him.  If 
lie  incurred  the  expense  of  this  work  voluntarily,  be 
oannot,  on  finding  that  he  need  not  have  ffone  to  the 
expense  of  doiziff  the  work,  and  that  another  persan 
ought  to  have  done  it,  go  to  that  person  and  say, 
**I  have  paid  what  you  ouffht  to  have  paid  and 
yon  must  repay  me."  If,  onuie  other  hand,  the  pay- 
ment has  been  made  by  him,  not  voluntarily,  but 
under  pressure,  and  under  pressure  from  the  very 
person  who  ought  to  have  done  the  work  and  incurred 
the  expense,  then  he  is  without  doubt  entitled  to 
recover  the  cost  from  that  other  person.  Therefore, 
ahortly,  the  question  is  whether  oinng  to  the  fact 
that  the  plaintiff  did  the  work  after  receiving  and  in 
consequence  of  the  intimation  of  the  18th  of  March, 
1903,  that  is  sufficient  to  deprive  the  conduct  of  the 
plaintiff  of  its  voluntary  character. 

Now  it  is  obvious  from  the  different  decisions  that 
have  been  given  and  the  different  views  of  the  two 
decisions  of  my  brother  Wright,  on  the  one  hand,  and 
the  decision  of  my  brother  Channell,  on  the  other, 
that  the  question  is  not  an  easy  one  to  answer,  and  I 
should  feel  great  difficulty  in  coming  to  the  con- 
oluiion  I  have  been  obliged  to  come  to  if  it  had  not 
b«en  for  the  deddon  of  the  Court  of  Appeal  in 
Thompion  and  Norris  Manu/aduHng  Oo.  v.  Hawes. 
If  my  judgment  had  been  uuf ottered,  I  should  have 
found  it  very  difficult  to  say  that  it  really  mattered, 
BM  regards  the  voluntariness  of  what  was  done  by  the 
plaintiff,  whether  he  did  it  on  receiving  an  intimation 
in  the  form  in  this  case  or  on  receiving  a  notice  under 
aaction  4  (6).  There  was  no  compulsion  in  the  sense 
of  dureM  or  in  the  sense  of  having  a  penalty  imposed 
if  he  did  not  comply  with  the  intimation  per  m; 
but  was  not  the  work  done  by  him,  not  because  he 
wished  to  do  it  for  somebody  else  or  for  himself,  but, 
because  a  public  authority  intimated  to  him  tiiat  it  was 
bis  bounden  duty  to  do  it,  and  that  if  he  did  not  do  it 
legal  proceedings  would  be  taken  against  him  ?  There 
is  the  duty  of  a  dtisen  to  obey,  primd  facie,  a  public 
authority  governing  his  district,  in  an  urgent  matter 
of  public  health,  which  is  alleged  to  be  affected 
by  bis  want  of  care  or  his  wrong  doing  in  the 
management  of  his  premises.  In  a  form,  recognized 
by  that  puUic  authority,  an  intimation  is  conveyed 
to  him  that  if  he  does  not  carry  out  the  work  required, 
legal  proceedings  will  be  taken  against  hizn.  Is 
not  the  work  he  does  under  such  an  intimation 
involuntary?  While  no  doubt  it  is  true  that  the 
intimation  in  the  present  case  was  under  section  3 
and  not  under  section  4,  there  is  in  each  case  a  notice 
whioh  emanates  from  the  local  authority  and  is 
signed,  in  accordance  with  tiie  schedule  to  the 
Act,  by  ''  the  officer  appointed  by  the  vestry  of  the 
parish  to  take  prooeedmgs."  I  am,  however,  bound 
to  follow  the  decision  of  the  Oourt  of  Appeal  in 
ThmpeonU  case.  It  may  be  that  the  only  report  of 
that  case,  whioh  is  evidently  a  summarised  report, 
does  not  fully  represent,  in  their  right  proportion,  the 
views  of  the  learned  Lord  Justices.  It  mav  be  that 
there  was  much  more  stress  laid  upon  the  fact  that 
the  plaintiffs  in  that  case  had  taken  upon  themselves 


to  treat  a  notioe  addressed  to  somebody  else  as 
addressed  to  them,  than  appears  in  the  report,  but  I 
am  bound  to  sa^,  reading  that  report  fairly,  and  in 
its  natural  meamng,  that  I  think  that,  at  any  rate, 
the  majority  of  the  oourt  did  base  their  decision  upon 
the  distinction  between  a  document  served  under 
section  8  as  an  intimation,  and  a  document  consiBting 
of  a  notice  requiring  an  abatement  of  a  nuisance  under 
section  4,  as  if  the  latter  would  constitute  a  proceeding 
a  compliance  with  which,  by  the  person  who  receiveu 
it,  would  be  an  involuntary  act,  whereas  an  intima- 
tion under  section  3  would  leave  the  person  who 
received  it  so  far  free  that  he  could  not  say  he  was 
acting  under  it,  except  voluntarily.  Therefore,  it 
seems  to  me,  we  must  decide  as  my  brother  WiUs  has 
dedded,  whatever  otherwise  might  have  been  our 
view. 

Appeal  diemieeed  vdth  cosU. 

Leave  given  to  appeal. 

Solicitors  for  plaintiff,  Mead  &  8on$. 

Solicitors  for  defendants,  Mareden  d:  Son. 


iEtotttt  Of  AyyeaU 


From  K  B.  Div.  l 

(Collins,  M.B.,  and  Bomer  and  - 
Mathew,  L.JJ.) 


i 


April  19. 


Guabdians  of  West  Hah  Union  v.  Qitabdians 
OF  HOLBBAOH  IJnion.  (a.) 

Poor  law — Settlement — TJwee  years*  residence — Child 
under  etxteen—Divided  Parishee  Act,  1876  (39  ik  40 
Vid.  c.  61),  M.  34,  36. 

Where  a  chUd  has,  while  under  the  age  of  sixteen, 
resided  with  its  parent  in  a  parish  for  three  years  in  such 
manner  and  under  such  circumstances  in  each  of  such 
years  as  render  a  person  irremovable,  t?ie  child  may, 
on  attainina  the  age  of  sixteen,  daim  the  benefit  of  the 
three  years*  residence  <u  giving  it  a  settlement  in  the 
parish  under  section  34  of  the  Divided  Parishes  Act, 
1876. 

Judgment  of  the  Divisional  Oourt  (anto,p.  30,  [1903] 
2  K.  B.  627)  affirmed. 

Beg.  V.  Mvet,  7  W,  B.  686,  2  E.  &  E.  266,  followed. 

Appeal  from  the  judgment  of  a  Divisionil  Oourt 

SLord  Alverstone,  L.O.J.,  and  Wills  and  Channell, 
rj.)  on  a  special  case  stated  under  the  provisions  of 
12  &  13  Vict  c  46,  s.  11  (ante,  p.  30,  [1903]  2  E.  B. 
627). 

On  the  3rd  of  December,  1901,  the  respondents,  the 
Ghiardians  of  Holbeach  Union,  obtained  an  order  from 
twojustices  of  the  pesoe  for  the  county  of  the  parts 
of  Holland,  Lincolnshire,  whereby  it  was  adjudged 
that  the  parish  of  West  Ham,  m  the  West  Ham 
Union,  in  the  county  of  Bssex,  was  the  place  of  the 
last  l^;al  settlement  of  Gborge  Bmest  Neep,  aged 
about  two  years,  a  pauper,  and  it  was  orderod  that 
the  appellants,  the  Guardians  of  the  West  Ham 
Union,  should  receive  and  provide  for  the  said  pauper 
accor^ng  to  law. 

Notioe  of  appeal  to  quarter  sessions  having  been 
given,  this  special  case  was  stated  for  the  opinion  of 
the  court. 

The  facts  set  out  in  the  case  were  as  follows: 

Qeorsm  Ernest  Neep,  hereinafter  called  the  pauper, 
is  the  iuegitimate  child  of  Emma  Neep,  and  was  bom 


(a.)  Beported  by  F.  Q.  Bitokeb,  Esq.,  Barrister- 
at-Law. 
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in  the  Hotbeac^  Foion  Workhotue  on  the  2dth  of 
October,  1899, 

Emma  Neep,  the  mother  of  the  pauper,  ie  the 
illegitimate  ohild  of  Marj  Ann  Keep^  and  was  bom 
in  3i6  pariah  of  Tilti^^y  St.  Lawreoce,  in  the  Wiibech 
Union,  on  the  llth  of  April.  1879. 

Mary  Ann  Neep  married  Alfred  Fraderick  Chapman, 
at  Tilney  8t  Lawrenoe,  on  the  23rd  of  Decembm*] 
188L 

From  the  27th  of  June,  1S90,  to  the  Tth  of 
September,  IBd'dt  A.1lred  Frederick  Chapman  resided 
in  the  pariih  of  Went  Ham,  tn  the  West  Ham  ITnioti, 
with  hii  ^ife  for  a  tarm  of  three  years  in  sadtt  manner 
and  nnder  iuoh  ciroamstanceH  in  each  of  anoh  year*  as 
would,  in  accordance  with  the  several  atatnt^a  in  that 
behalf,  render  him  irremovable  therefrom  and  aettled 
therein. 

From  the  1th.  of  September,  1893,  Alfred  Frederick 
Chapman  continued  to  reside  in  the  pirisb  of  West 
Ham  and  was  in  receipt  of  relief  from  the  West  Ham 
Union  until  his  death  on  the  8th  of  September,  1894. 
Bis  wife,  Mary  Ann  Chapman,  resided  with  him  until 
his  death. 

From  the  8th  of  September,  1894,  Mary  Ann 
Chapman  (Ihe  widow  of  Alfred  Frederick  Chapman 
and  the  mother  of  Emma  Neep)  continued  to  rf  side 
in  the  pariah  of  Weat  H&m,  and  was  in  receipt  of 
relief  from  tbe  West  Ham  TJnion  from  the  8th  of 
September,  189 1,  until  the  28th  of  November.  1895. 
when  she  oeaaed  to  reside  in  tbe  West  Ham  tTnion. 
Sbe  died  in  the  Poplar  Union  Infirmary  oq  the  Hth  of 
October,  1896. 

From  the  27th  of  June,  1890,  to  the  28  th  of  July, 
1893,  Emma  Neep  (the  mother  of  the  pauper)  reaided 
with  Alfred  Frederick  Chapman  and  her  mother, 
Mary  Ann  Ohspman,  io  the  par  tab  of  Weat  Ham,  in 
the  Weat  Ham  Union*  On  the  28th  of  July,  1893, 
she  went  into  service  in  the  Poplar  Umoni  and  has 
aince  had  no  aettled  r^aid^^nce. 

Before  the  juiticea  the  appellant  a  affirmed  that  the 
settlement  of  Emma  Keep  eould  not  be  ascertained 
without  inquiring  into  the  derivative  sfttlem(>nt  of 
her  parent,  Mary  Ann  Chapman,  and  that  dhe  must 
bs  deemed  to  1:>e  settled  in  the  pariah  of  Tiltiey  St. 
Lawrence  where  she  was  born* 

The  respondent  a  affi^rmed  that  Emma  Neep  acquired 
A  legal  aettkment  in  the  pariah  of  Weat  Ham  by 
reason  of  the  residence  therein  of  Alfred  Frederick 
Chapman  and  his  wife,  or  by  reason  of  the  residence 
of  Emma  Neep  for  upwards  of  three  years  prior 
to  the  2Sth  of  Jnly^  1893,  in  aneh  manner  and  under 
such  circumatanoes  in  each  of  luoh  years  as  would, 
in  accordance  with  the  provisions  of  the  several 
atatntea  in  that  behalf,  render  her  irremovable  there- 
from. 

The  question  lor  the  opinion  of  the  court  was 
whether,  upon  the  facts  above  stated,  Emma  Neep 
acij^niredi  a  settlement  under  the  Divided  Pariah ea 
Aat,  1876,  sections  M  and  35,  in  tbe  pariah  of  Weat 
H*m,  in  the  Weat  Ham  Uoion. 

The  Divifiional  Court  affirmed  the  order  of  the 
jnaticefl,  being  of  opinion  that  Emma  Neep  acquired 
a  Battlement  for  herself  in  the  We  it  Ham  Union  by 
residence  therein  for  three  years,  under  lection  34  of 
the  Divided  Parishes  Act. 

The  Guardians  of  the  West  H«m  Union  appealed 
to  the  Court  of  AppeaU 

Mmtague  Lttsh,  K*C*,  and  W,  J.  Gruhbe,  for  the 
appellant0.-*The  words  "  any  person  "  in  section  S4 
of  the  Divided  Pariahen  Act  mean  any  person  who  is 
aui  ji\rU,  The  aeetion  does  not  apply  to  unemanoi- 
pat^d  children  or  married  women ;  unemancipated 
persons  are  dealt  with  by  section  35  :  per  Lopea,  L  J*,  in 
Oimrdimuo/Midwatf  Union  r,  Guardiam  of  Bt:'lmtmter  ^ 


Union,  36  W.  E.  851,  21  Q-  B,  D.  278.  This  view  wai 
approved  of  by  Lords  Wataon  and  MaonaghteQ  when 
the  ease  was  heard  before  the  Honae  of  Lords  together 
with  Guardtam  of  Ei-igate  Union  v.  Guardians  -of 
Cror/dm  Union  and  another  case,  38  W.  E.  295,  14 
App>  Cas,  466,  Emma  Neep^  therefore,  having  been 
an  nnemancipated  child  during  her  three  y««rs' 
reiidence  in  West  Ham,  did  not  acquire  a  settlement 
there  under  seotion  34,  Being  a  child  under  the  ago 
of  sixteen,  her  only  settlement  was  that  of  her  parent, 
by  virtue  of  section  35*  And,  being  an  illegitimate 
ohild,  she  came  within  the  second  clause  of  that 
iHCtion.  Tbe  future  tenae  in  that  clause,  "shall 
retain,'^  means  that  an  illegitimate  child  is,  first,  to 
take  the  settlement  of  its  mother  while  it  is  uodet 
sixteen,  as  if  the  first  clause  of  the  seotion  applied, 
and  then  to  retain  that  settle ment  after  the  agt 
of  sixteen  until  the  child  acquires  another  settle- 
ment on  ita  own  account.  It  is  not  till  the 
child  attains  the  age  of  aixteen  that  it  becomoi  a 
person  within  the  meaning  of  section  3-1  capftbla  of 
acquiring  a  settleii\ent  for  itself.  Emma  Neep«  how- 
ever, never  acquired  a  aettlement  for  herself  after 
she  attained  the  age  of  sixtefn.  She  therefore  came 
within  tbe  third  clause  of  section  35.  That  clause 
applies  only  to  children  who  have  attained  the  age 
of  sixteen.  It  says,  "  If  any  child  in  this  section  men- 
tioned "--that  ia  to  aay,  any  ohild  whether  legitimatt or 
illegitimate — '*  ahaU  not  have  acquired  a  settlement  for 
itself  "—that  must  necesaarily  refer  to  a  child  who  ii 
capable  of  acquiring  a  settlement  for  itself ;  that  si  to 
aay,  a  child  who  is  over  the  age  of  sixteen — **  and  It 
cannot  be  shown  what  aettlement  such  child  derived 
from  the  parent  without  inquiring  into  the  derivative 
settlement  of  such  parent,  auch  child  shall  be  deeutfd 
to  be  settled  in  the  parith  in  which  he  or  ahs  via 
hom.^'  Here  it  oannot  be  shown  what  aettleiiittt 
Emma  Neep  derived  from  her  mother,  M^ry  Atm. 
Keep,  without  inqtming  into  li^ry  Ann  Nae^*! 
derivative  aettlement.  It  folio  ^a  that  Emma  Ne#p*i 
aettlement  must  be  the  parish  in  which  she  wai  barn* 
The  eases  of  Gtiardiani  of  West  Dtrbf/  Union  v. 
GiuiTdians  of  Akkam  Union,  38  W,  E.  361,  34 
Q,  B,  D*  117;  GmirdianM  o/  Mttford  and  l^unHUk 
Union  v.  Guardiam  of  Wayland  Union,  38  W.  E.  6^, 
25  Q-  B»  D.  164  ;  OiHrseerM  of  Mmntheskr  v,  Gfmrdiam 
of  Otimkirh  Union,  3$  W.  E.  778,  24  a  B.  D.  678  ; 
and  Ouardians  of  West  Ham  Unmn  v,  Churehmirdm$ 
o/Btthnal  Green,  42  W.  R,  573,  [1594]  A.  C.  230,  «« 
all  anthortttes  in  the  appellants'  favour,  Re*j.  v,  MIpH^ 
1  W.  E»  586,  2  E.  &  E.  266,  was  before  th«  DiTidet 
Parishes  Act,  and  tbe  pauper  child  in  thut  case  had 
become  emancipated,  although  ahe  was  uuder  the  aga 
of  sixteen,  her  father  and  moU^ier  both  being  dead. 

RawUmont  K.C.,  and  C,  B,  itfarri&f*,  for  tine 
reapondenta^  were  not  <^led  upon  to  argue, 

OoLLora,  M,R,— A  somewhat  intdoate  quefftion  at 
to  the  aettlement  of  a  pauper  has  been  presented  to 
us  in  thia  caee ;  but  it  seems  to  me,  after  hearing  tbe 
matter  f uBy  argued  on  the  part  of  the  appellanta, 
that  it  really  oomea  down  to  a  liogle  point*  The 
pauper  with  whom  we  have  to  dcM,  George  Ercieeil 
Neep,  was  bom  in  the  Holbeach  Union  Workhotwe  In 
1899.  He  was  the  illegitimate  child  of  Emma  Neep, 
who  was  herself  also  an  illegitimate  child«  She  was  born 
in  the  parish  of  TQney  BL  Lawrence.  The  questioii  ie 
whether  Emma  N«**p  acquired  a  aettlement  for  hefMkli 
in  the  parish  of  West  Ham  by  three  years^  r^iid«iiO€i 
there  with  her  mother  while  was  herself  under  the  age  of 
sixteen  ye  are.  She  lived  there  for  more  than  three  yearv 
with  her  mother  and  a  man  named  Obapuiau  wttoot 
her  mother  had  married.  Dnrmg  the  three  yeari  in 
question  Chapman  reaided  in  the  pariah  of  W^  Ham 
with  his  wife  and  her  child  in  auch  a  mannei'  and 
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under  such  droaoostanoee  in  etoh  of  the  yeani  as 
would  vender  him  irremovable  therefrom  and  settled 
therein.  Section  34  of  the  Divided  Parishes  Act, 
1876,  deals  with  this  state  of  laots.  It  is  as  follows : 
**  Where  any  person  shall  have  resided  for  the  term  of 
three  years  in  any  parisA  in  snoh  manner  and  under 
suoh  eiroamstances  in  eaoh  of  such  years  as  would, 
in  accordance  with  the  several  statntes  in  that  behalf, 
render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise.*' 
In  this  case  Ohapman  had  acquired  a  settlement  in 
the  parish  of  West  Ham  under  that  section.  Under 
the  first  clause  of  section  35  his  wHe  took  the  same 
settlement.  What  about  the  child,  Bmma  Neep? 
Being  an  illegitimate  child,  her  case  is  dealt  with  by 
the  second  clause  of  section  35,  which  is  as  follows : 
**  An  illegitimate  child  shall  retain  the  settlement  of 
its  mother  until  suoh  child  acquires  another  settle- 
ment." The  section  continues :  "  If  any  cl:dld  in  this 
section  mentioned  shall  not  have  acquired  a  settle- 
ment for  itself,  or  being  a  female,  shall  not  have 
derived  a  settlement  from  her  husband,  and  it  cannot 
1m  shown  what  settlement  such  child  or  female  derived 
from  the  parent  without  inquiring  into  the  derivative 
settlement  of  suoh  parent,  such  child  or  female  shall 
be  deemed  to  be  settled  in  the  parish  in  which  he  or 
^e  was  bom." 

If  Emma  Neep  acquired  no  settlement  for  herself 
in  West  Ham,  then,  inasmuch  as  it  cannot  be  shown 
what  settlement  she  derived  from  her  mother  without 
inquiring  into  her  mother's  derivative  settlement, 
it   is   contended    that  she  must  be  deemed  to  te 
settled  in   the  parish  where  she  was  bom.     But 
if  a  settlement  other  than  a   deiivative  settlement 
oan  be  found  for   her  in   West  Ham,  then   the 
pauper  child  with  whom  we  have  to  deal  is  also 
aettled  in  West  Ham.     Now,  Emma  Neep  resided 
in  West  Ham  for  a  period  of  three  years  in  such 
manner  and  under  such  circumstancvs  in  each  of 
■uch  years  as  would  by  the  statutes  render  her  irre- 
movable.   But  this  residence  took  place  before  she 
attained  the  age  of  sixteen.    The  question  is  whether 
residence  for  mee  years  in  such  a  manner  and  under 
such  circumstances  by  a  person  under  the  age  of  six- 
teen is  capable  of  conferring  on  such  person  the  right 
of  acquiring  a  settlement  mentionea  in  section  34. 
The  appellants  contend  that  that  section  does  not 
deal  with  unemandpated  persons  or  persons  under 
sixteen,  but  only  with  persons  over  the  age  of  sixteen. 
In  my  opinion  the  court  is  relieved  from  the  necessity 
of  considering  the  case  of  a  cbild  under  sixteen  with 
regard  to  that  section.    The  question  seems  to  me  to 
have  been  decided  by  authoritv  in  the  case  of  Reg.  v. 
InhabUanU  o/Elvei,    At  the  time  of  that  decision  the 
age  of  emancipation  had  not  yet  been  fixed  at  sixteen, 
u  that  case  the  pauper  lived  with  her  father  until 
hia  death,  when  sue  was  about  fourteen  years  of  age. 
She  then  continued  to  live  in  the  same  parish  until 
she  became  chargeable,  when  an  order  was  made  for 
her   removal   to   a  pariah  where  her   mother  had 
recently,  before  and  since  the  father's  death,  been 
maintained   as  a  pauper  lunatic.    This   order   was 
quashed  by  the  quarter  sessions,  and  their  decision 
was  a£Brmed  by  the  Court  of  Queen's  Bench.    Lord 
Oampbell,  0. J.,  SMd :  "  I  am  of  opinion  that  the 
paopsr,  by  her  residence  with  her  fs^er,  acquired 
thA  status  of  irremovability.    This  status,  whiob  the 
father  had  acquired  before  he  received  relief  through 
his  wife,  was  not  taken  from  him  by  such  subsequent 
receipt  of  relief.    And  at  the  time  that  the  order  for 
her  removal  was  made  the    pauper  continued  irre- 
movable, her  mother  being  then  dead."    Wightman, 
J.,  said:    ''By  her  residence  with   her  fawer  the 
paaper  became  irremovable,  and,  as  she  continued  to 


reside  in  the  respondent  townihip  down  to  the  time 
that  the  order  for  her  removal  was  m%de,  and  her 
mother  had  died  before  that  time,  she  was  then  still 
irremovable."    Erie,  J.,  said:    *<The  fact  that  the 
father  of  the  pauper  received  relief  after  he  had 
acquired  the  status  of  irremovability  does  not  appear 
to  me  to  afifect  the  question.    When  her  father  died 
the  pauper  had  acquired  an  independent  status  of 
irremovalnlitv,  whicm  she  retained  down  to  the  time 
that  the  order  for  removal  was  made."     In   my 
opinion  Beg»  v.  Elvet  is  a  dear  authority  that  a  person, 
who  while  imemandpated  reddes  in  a  parish  for  tiie 
neoessary  period,  can  on  emancipation  maim  that  red- 
dence  as  founding  a  right  to  a  status  of  irremovability. 
That  case  was  considered  by  the  House  of  Lords  in 
Guardiane  of  Beigaie  Union  v.  Guardians  of  Croydon 
Union,  and  the  two  other  cases  that  were  heard  at  the 
same  time.    Lord  Halsbury,  L.O.,  in  dealing  with 
the  second  of  the  three  cases,  said  he  thought  it  was 
oonduded  by  the  authority  of  Lord  Campbdl,  0.  J.,  and 
Wightman  and  Erie,  JJ.,  in  Reg,  v..  Elvti,  which  he 
would  be  very  sorry  to  see  disturbed.    He  continued 
thus :  '*  The  pauper  had  by  more  than  the  necessary 
period  of  redaence  acquired  a  status  of  irremovalnlit]^, 
and  so  was  settled  in  the  parish  of  Bhydgwem.    It  is 
tame  ^at  during  a  part  of  that  period  she  was  under 
sixteen  years  of  age,   and  it  is  true  that  if   it  be 
awumed,  as  it  was  by  the  Court  of  Appeal,  that 
unemandpated  reddence  will  not  suffice,  then  she 
had  not  accomplished  the  necessary  period  of  emand- 
pated  residence.    The  statute  knows  no  such  dis- 
tinction.   It  makes  the  emancipated  and  unemand- 
pated equally  irremovable  ;  and,  if  so,  the  periods  of 
emandpated  and  unemandpated  r«?ddence  may  be  put 
together."     Neither  L(»rd  Watson  nor  Lord  Mac- 
naghten  said  anything  to  the  contrary  of  this.    It 
wai  suggested  on  the  part  of  the  appellants  that  the 
judgment  of  L<»d  Watson  oaght  t^  be  treattd  as 
bd^  the  really  authoritative  statement  of  tde  law, 
and  that  the  view  of  Lord  Watson  on  this  point  was 
different  from  that  of  the  Lord  Chsncdlor.    But  the 
passage  in  Lord  Watson's  judgment  on  which  the 
appdlants  rdy,  when  it  is  read  in  its  context,  does 
not  seem  to  me  to  show  any  difference  from  the  view 
taken  by  the  Lord  Chancellor.    In  one  part  of  his 
judgment  Lord  Watson  sud :  "  I  have  been  unable  to 
find  in  section  34  any  provision,  express  or  implied, 
to  the  effect  that  an  emandpated  child  claimmg  a 
settlement  under  its  providons  is  not  to  have  the 
benefit  of  reddence  whilst  it  was  under  the  age  of 
sixteen."    But  the  appellants  point  to  another  part  of 
his  judgment  which  wev  say  is  inconsistent  witii  this. 
Speaking  of  the  third  dause  of  section  35,  he  said : 
«The  providons  of  the  clause  have,  in  my  opinion, 
no  appucation  to  children  under  the  age  of  sixteen." 
I  do  not  think  that  tliat  is  inconsistent  with  the  rest 
of    his   judgment.     He  was  then  referring  to  an 
unemandpated   person  during  the  period  of   non- 
emandpation. 

I  am  of  opinion  that  we  have  here  an  unam- 
biguous affirmation  by  the  House  of  Lords  of  the 
prmdple  laid  down  in  Reg.  v.  ElveU  Applying  that 
prindple  to  the  present  case,  Emma  ifeep  is  now 
entitl^  to  daim  the  benefit  of  her  three  years' 
residence  in  West  Ham  when  die  was  under  sixteen 
as  giving  her  the  settlement  which  section  34  says 
is  to  be  deemed  to  be  acquired  by  the  reddence 
therein  mentioned.  The  only  difference  that  I  can 
see  between  Reg.  v.  Elvet  and  the  present  case  is 
that  there  the  pauper  continued  to  redde  in 
the  puish  for  some  tune  after  her  father's  death, 
and  it  may  be  that  she  would  then  be  deemed  to 
have  beoi  emandpated.  But  in  my  opinion  the 
prindple  of  Reg.  v.  Elvd  governs  this  case,  and  Emma 
Neep's  status,  acquired  under  section  34  by  reddence 


516 


THE  WEEKLY  REPORTER. 


[  Jnnfi  18, 1901.] 


VoL  LIL 


GOTTBT  OF  APPXAIh 


If  bb  Fbasbb. 


GOXTBT  OF  APPB4L. 


while  tbe  wm  under  sixteen,  beoeme  good  on  her 
atteining  the  age  of  dxteen.  The  judgcnent  of  the 
Divisional  Cbnrt  will  therefore  be  affirmed  and  the 
appeal  dismissed. 

BOMBB.  L.J. — I  am  of  opinion  that  the  appeal 
fails.  I  thick  that  this  case  is  governed  by  tbe  second 
of  the  three  cases  heard  together  in  the  House  of 
Lords,  Chiardians  of  Highworth  and  Swindon  Union  ▼• 
QruardianB  of  Weithury-on^ Severn  Union,  38  W.  B. 
295,  14  App.  Oa«.  465.  That  was  a  decision  that  a 
diiid  after  emancipation  may  clum  to  have  aoqtdred 
a  settlement  in  a  parinh  nnder  section  34  of  the 
Divided  Parishes  Act  by  residence  therein  under  the 
cironmstances  mentioned  in  the  section,  though  the 
child  was  during  a  portion  of  that  residence  under 
the  age  of  sixteen.  The  Lird  Chancellor  says 
expressly  that  the  statute  knows  no  distinction  be- 
tween emancipated  and  unemandpated  residence. 
The  other  loamed  lords  do  not  diner,  and  they  all 
treat  Reg.  v.  Elv^  as  an  authority  on  which  the  case 
should  be  decided. 

Mathbw,  L.J.,  concurred. 

Appeal  dUmieeed. 

Solicitor  for  the  appellants,  F.  E.  HtUeary. 

Solicitors  for  the  respondents,  CaXlard  <k  VuUiamy, 
for  Biehard  P.  Moeeop,  Holbeach, 


From  Oban.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  [  March  16, 17,  29. 
Oozens-Hardy,  L.JJ.)  ) 

In  re -Fbasbb. 
LowTHBB  t;.  Fbasbb.  (a.) 
wm — CoMtrudion — Excepted  gift — Besiduary  gift — 
Codicil^ Inte$tacy — RnU^ckarge  isewng  out  of  leaae^ 
holde — Chattelreal — Vendor*  $  lien  for  unpaid  purchase- 
money— Next^f'ktn^Locke-King'e  Act,  1854(l7<fc  18 
Vid.  c.  113).  $.  l-^Ammding  Act,  1867  (30  d:  31 
Vid.  c.  6y)'-Amending  Act,  1877  (40  <fe  41  Vict, 
e.  34),  s.  1. 

WJien  in  a  will  property  is  specifically  excepted  from  a 
general  gift  and  is  afterwards  specifi^xtUy  bequeathed,  but 
the  bequest  fails  by  lapse  or  otherwise,  then  it  is  to  be 
taken  that  the  ohjed  of  the  testcUor  in  making  the 
exception  was  simply  to  give  the  property  to  the  spec*fic 
legatee,  and,  that  being  the  sole  object,  upon  the  failure  of 
the  bequest  it  will  be  held  to  be  induded  in  tlie  residuary 
gift.  If,  however,  the  testator  makes  no  disposition  by 
will  of  the  excepted  property,  this  reasoning  does  not 
apply,  and  tfie  property  passes  as  on  an  intestacy.  Where, 
therefore,  a  testator  having  made  a  bequest  of  his 
personal  estate  except  chattels  real,  and  liqueathed  the 
chattels  real  to  a  legatee  who  predeceased  him  subse- 
quently  made  a  codicil  in  which  he  referred  to  the  death 
cf  the  legatee  and  confirmed  his  said  vfiU,  without 
making  any  disposition  of  the  chattels  real, 

Eetd  that  the  chattels  real  passed  to  the  next-of-kin, 
and  did  not  fall  into  residue. 

Held  also,  that  a  rent-charge  issuing  out  of  lease- 
holds is  a  chattd  real.  A  reat-rharge  of  this  nature 
is  within  the  provisions  of  Locke-King*s  Ad,  1854 
read  togdher  with  tJie  Amendivg  Ads  of  1867  and 
1877.  Consequently  where  a  testator,  who  has  contracted 
to  purchase  such  a  rent-charge  dies  intestate  in  reaped 
thereof,  it  passes  to  the  next-of-kin  suhjed  to  the  vendor* s 
lien  for  unpaid  purchase-money. 

Decision  of  Byrne,  J.  ([1904]  1  Cfh.  Ill),  on  thispoitit 
affirmed. 

(a.)  Beported  by  J.  L  Stiblino,  Esq.,  Barrister- 
at-Law. 


This  was  an  appe^  asrainst  the  decision  of  Byrne, 
J.  (reported  52  SoLionx)B8'  Joxtbital  383,  [1904]  1 
Ch.  111). 

An  application  had  been  made  in  the  court  below 
by  the  trustees  of  the  will  of  the  late  Bur  William 
AuflnMtus  Fraser,  for  the  ^determination  of  t«o 
difficult  questions  occasioned  by  the  failure,  in  the 
events  which  had  happened,  of  a  devise  of  real  estate 
and  chattels  real  contained  in  his  will  and  oodioilt; 
the  first  point  was  whether  a  rent-dharge  for  £402 
issuing  out  of  and  charged  upon  some  leaseholds  was 
a  *<  chatted  re^,"  in  wbich  case  this  rent-charge 
admittedly  passed  to  the  next-of-kin  as  undisposed 
of;  and  the  second  question  thereupon  arose — w,, 
whether  this  class  of  property  passed  to  the  next-of- 
kin  subject  to  an  existing  liability  to  discharge  the 
vendor's  li<m  for  unpaid  purchase-money  in  acoo*^aQoe 
with  the  providons  of  JLocke-Etng's  Act,  1854,  and 
the  subs^'quent  amending  Acts,  or  whether  these  A«^ 
did  not  include  this  property  so  that  the  next-of-kin 
would  be  entitled  to  have  the  purchase-money, 
£11,110,  discharged  for  them  out  of  the  testator's 
personal  estate. 

In  the  month  of  April,  1898,  the  testator  agreed  to 
purdhate  a  rent-charge  issnmg  out  of  land  held  for 
the  residue  of  a  term  of  99  years.  He  died  in  the 
month  of  August,  1898,  and  in  January,  1689,  ths 
purchase  was  completed  and  the  purchtse-money  of 
£11,110  was  paid  out  of  the  general  personal  estate. 

By  his  will,  datKl  the  Ist  of  December.  1686,  ths 
testator  gave  all  the  personal  estate  and  effects  to 
which  he  sh'^uld  at  his  death  be  entitled,  or  ov«r  which 
he  should  at  his  death  have  a  general  pow^r  of  dispoH- 
tion  (except  what  he  otherwise  dtaposed  of  by  bis  will 
or  any  oodidl  thereto  and  except  chattels  rssi)  to 
trustees  in  trust  for  conversion,  and  to  pay  his  daoCi, 
legacies,  and  duties,  and  to  invest  and  aocumulsts  for 
twenty-one  years,  and  then  to  hold  the  oapittl  end 
accumulations  on  trusts  in  fav<iur  of  various  psrsoos 
nominatim  for  life  with  remainder  to  their  re^eetiTe 
children. 

The  testator  gave  and  b-q^athed  all  real  estate  and 
chattels  real  in  Eogtand  to  which  he  mvgnt  be 
entitled  at  his  death,  except  what  he  had  othe«>wise 
disponed  of  by  that  hit  will,  to  Oh«rlee  Oranlord 
Fraser  absolutely,  for  all  his  estate  and  interest 
therein. 

Oharlet  Orauford  Fraser  pred<Hseas*d  the  teetait>r, 
who,  by  a  codicil  dated  the  2lBt  of  July,  1896. 
referred  to  0.  0.  Frus-r**  dea«h,  and  after  making 
certidn  dispositions  (not  afiPectbg  chattels  real)  in  all 
other  respec  s  confirmed  his  said  wilL 

The  trustees  to  *k  out  an  originating  snmmona  lor 
the  det*^miuation  of  the  foliow*ng  questions:  (1) 
Whether  or  not  the  interest  which  the  testaror  had 
oootraoted  to  purchase  was  a  chattel  real,  in  wbioh 
oa^e  the  testator  died  intestate  in  respect  thereof; 
and  (2)  if  so,  whether  the  chattel  real  passed  sal^ect 
to  a  liability  to  discharge  the  vendor's  lien  for  the 
purchasH-money,  or  whether  the  payment  of  the 
purchase-money  should  properly  be  borne  bj  the 
testator's  general  personal  estate. 

Byrne,  J.,  held  that  the  rent-charge  was  a  chattel 
real,  and  that  the  next-of-kin  took  it  subj^^ct,  as 
betsreen  them  aad  the  other  persons  cUaoiuui 
through  the  deceased,  to  a  primary  liabi  ity  to  pay 
the  amount  of  the  vendor's  lien  for  unpaid  pnmhase 
money. 

The  next-of-kin  appesled. 

At  the  trial  in  the  coutt  below  it  was  assumad  bj 
all  parties  that  th  re  w«s  an  iot^'Stacy^  but  as  will  ba 
8  en  below  it  was  argued  in  the  Oourt  of  Appeal  tiiat 
the  rent-charge  in  question  fell  into  rettdna. 

Levett,  K.0*9  and  Byrne,  lor  the  i4>peUanl; — This 
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rent-obarge  if  admittedly  a  ohattel  real,  and  being 
undifp  laea  of  pastes  to  the  next-of-kin  of  the  testator. 
Th«  q2e8iion  is  whether  the  words  in  aeoti  .n  1  of  the 
Beal  JSstate  Am^'Ddment  Act.  1877  (40  &  4 1  Yict  c.  34) 
''any  land  or  other  hereditaments  of  wh«teyer  tenure^' 
can  apply  to  this  ri*nt-charge.  We  submit  that  they 
cannot.  It  is  not  a  hereditament,  inasmnoh  at  it  is 
not  a  thing  which  passes  to  the  heir  by  her«^ditary 
raocettiou  :  Ohatlis  Beal  Property,  p.  43 ;  Termos 
De  La  Ley,  sub-tit.  Hereditaments.  Nor  is  it  a 
subject  of  tenure :  Burton  on  Beal  Property  (7  th 
ed.),  p.  321.  ^  ^   ^ 

They  also  referred  to  Carson's  Beal  Property 
Statutes,  p.  429. 

ZecAw,  for  another  person  in  the  same  interest. 

NorUmy  K,0„  and  Merivale,  for  the  first  tenant  in 
tail.— On  the  true  construction  of  this  will  the 
testator  was  referring  to  l«*asehold  property  by  the 
words  "  chattels  real  in  Bngland,'*  and  not  to  this 
reot-charg»».  A  rent-charge  is  a  chattel  but  not  a 
chattel  real,  the  notion  of  which  involTes  physical 
occupancy:  see  Ooke  Litt  1186.  Bat  if  this  be  not 
ao,  we  submit  that  there  is  no  intestacy,  but  the 
chattels  real  fall  into  the  residue  on  the  lapse  of  the 
legacy  to  Charles  Crauford  Eraser.  In  this  will  the 
testator  gives  everything  except  his  chattels  real  to 
the  trtiBte*-B,  and  th«  chattels  real  are  excepted  out 
of  the  gift  merely  for  the  purpose  of  the  legacy 
to  C.  C.  Fraier.  There  is  ther«*f.ire  here  a  true 
redduary  gift  which  is  increased  by  lapsed  or  Toid 
legacies :  Blight  ▼.  HartnoU,  31  W.  B.  636,  23  Ch.  D, 
218.  There  must  be  a  cle«r  intention  to  exclude  the 
excepted  property  from  tbe  residue :  In  re  Bagot, 
Paton  ▼.  OriMrod,  [1893]  3  Oh.  348. 42  W.  B.  Dig.  78; 
Bernard  ▼.  Minshulh  Joh.  276,  7  W.  B.  Dig.  104 ; 
Evans  y,  Jonea,  2  Coll.  616.  But  if  this  is  a  chattel 
real  and  does  not  fall  into  residue,  then  it  ts  within 
the  Acts  of  1867  and  1877,  and  passes  to  the  next-of- 
kin  subject  to  a  liability  for  ui>p«id  purchase-money. 
This  an  interest  which  may  be  (Wribed  as  a  heredita- 
m«*nt  though  it  does  not  desai>nd  to  the  heir.  la 
Ttmkins  ▼.  Jonee,  37  W.  B.  328,  22  Q,  B-.  D.  699,  it 
was  held  that  leas- holds  w^re  hereditaments  within 
the  County  C<nirts  Act,  1888,  thf»ugb  they  do  not 
descend  to  tbe  heir :  see,  too,  Challis  Beal  Property, 
App.  1,  p.  387.  Nor  is  it  necessary  that  this  rent- 
charge,  if  it  be  a  hereflitameot,  should  be  a  sobject 
of  tenure.  In  Cheat  Western  Railway  Co.  t.  Swindon 
and  Cheltenham  Extension  Railway  Co  ,  32  W.  B.  967, 
9  A.  C.  787,  Lord  Bramwell  held  that  heredi'a- 
meots  of  any  tenure  in  the  L^nds  Clauses  Act, 
SL  3,  ouirht  to  be  construed  as  meaning  **  heredita- 
ments of  whatever  tenure,  if  any."  The  words 
"hereditaments  of  whateT»*r  tenure"  in  section  1 
of  the  Act  of  1864  ought  to  be  construed  in  the 
same  way.  If  all  thr.-e  Acts  be  read  together,  it 
is  plain  that  they  d«»al  with  any  estate  or  interest  in 
land :  In  re  Kidd,  Broaman  v.  WithaU,  43  W.  B  61, 
[1894]  3  Ch.  668.  Beading  the  Acu  together,  there- 
fore, this  ri-nf-charge  is  within  them  notwithstanding 
the  omission  of  the  words  *'  next-of-kin  "  from  section 
1  of  the  Act  of  1877,  and  pa»ses  to  the  next-of-kin  as 
«' persons  claiming  through  or  under  the  deceased 
person."  It  cannot  have  been  the  intention  of  the 
Legislature  that  the  legatee  should  take  his  legacy 
cum  onere,  but  that  the  ntxt-of-kin  should  get  it 
dis*  barged  from  liability. 

They  also  d'ed  In  re  Cockcro/t,  Broadhent  ▼.  Groves, 
32  W.  B.  223,  24  Ch.  D.  94. 

LeveU,  K.C.,  replied. 

Cur.  adv.  vuiL 

SriBLiBa,  LJ.,  read  the  judgment  of  the  court  as 
follows :  The  first  point  to  be  dealt  with  on  this 
appeal  is  one  which  was  not  tdiwo  in  the  court  below. 


It  was  contended  that  the  testator's  chattels  real  in 
England,  which  formed  part  of  the  chattels  real  in 
terms  exc<»p'ed  from  the  general  bequest  of  the 
testator's  personal  estate  contaiued  in  his  will,  have 
nevertheless  fallen  into  that  bequest  by  reason  of  the 
deatli  of  the  legatee  of  those  chattels  real  in  Bugland 
und-r  that  wili-^viz.,  C&arles  Crauford  Fraser — ^in 
the  testator's  lifetime.  Li  suuport  of  that  contention. 
Blight  V.  HartnoU  was  mainly  relied  on.  Tlie  law 
appears  to  be  that,  when  in  a  will  property  is 
excepted  from  a  general  gift  of  the  testator's  personal 
estate  and  is  afterwards  speoifioally  bequeathed,  but 
the  bequest  fails  b^r  lapse  or  otherwise,  then  it  is  to 
be  taken  that  the  object  of  the  testator  in  m«king  the 
exception  was  simply  to  p;ive  the  property  in  queition 
to  another ;  and,  that  being  the  sole  object,  there  is 
no  reason  wby  upon  the  failure  of  the  bequest  it 
should  not  be  held  to  be  included  in  the  residuary 

gift.  If,  however,  the  testator  makes  no  disposition 
y  will  of  the  excepted  property,  this  ressoniug  does 
not  apply,  a*  d  the  excepted  property  passes  as  on  an 
intestacy.  If  this  decision  turned  on  the  will  alone 
there  would  be  much  to  be  said  in  favour  of  the  con- 
tention referred  to.  But  the  testamentary  disposi- 
tions of  the  testator  include  several  subsequent 
codicils,  and  in  particular  one  of  the  21st  of  July, 
1898,  which  begins  by  reciting  the  death  of  Charles 
Crauford  Fraser  (the  legatee  of  the  chattels  real  in 
Bngland),  and  contains  a  conflrmttion  of  the  will 
as  altered  by  ^rior  codicils.  Toe  effect  of  this  is 
to  bring  the  voU  down  to  the  date  of  the  codicil, 
and  effect  the  same  disposition  of  the  testator's 
estate  as  if  the  testator  had  at  that  date  made  a 
new  will,  containing  the  sune  dispositions  at  the 
original  will,  but  with  the  iterations  introduced  by 
the  various  codicils:  see  Doe  v.  Wather,  12  B£  & 
W.  691  ;  In  re  Champion,  [1893]  1  Ch.  191,  41 
W.  B.  Dig.  276. 

Toe  result  in  the  present  case  is  that  ^e  testator  has, 
on  the  face  of  the  testamentary  dispositions  ••xisting  at 
his  death,  excepted  the  chattels  real  f  rOm  the  general 
bequest,  and  has  not  really  made  any  bequest,  the 
apparent  bequeet  being  on  the  face  of  the  instruments 
themselves  ineffective.  la  my  opinion,  therefore,  the 
doctrine  of  Blight  v.  Eartnoll  does  not  apply.  As 
regards  the  two  points  decided  by  Byrne,  J.,  I  agree 
with  nim.  I  have  nothing  to  add  to  the  reasons 
given  by  him  for  holding  that  the  rent-charge  in 
question  is  a  chattel  real.  As  regards  the  construc- 
tion of  Locke-King's  Act,  1864,  and  the  amending 
Acts  of  1867  and  1877,  I  think  that  thes<i  AoU  are 
to  be  read  together.  The  language  of  the  first  part 
of  section  1  of  the  Act  of  1864,  though  admitted  in  it- 
self to  be  wide  enough  to  extend  to  all  interests  in  land, 
was,  by  reason  of  ^e  subsequent  clauses  of  the  same 
section  being  confined  to  heirs  and  devisees,  held  to 
be  linoited  in  its  operation  to  freehold  interests :  see 
Solomon  v.  Solomon,  12  W.  B.  640 ;  J»i  r«  Wormsley*s 
EstaU,  26  W.  B  141,  4  Ch.  D.  666.  By  the  Ameud- 
ment  Act  of  1877,  the  LegisUture  has  dearly  shown 
that  this  limitati  n  is  no  longer  to  operate,  and  it  has 
been  held  that  the  Acts  now  extend  to  leaseholds : 
Drake  v.  Kershaw,  36  W.  B.  413,  37  Ch.  D.  674. 
It  is  true  th%t  legatees  only  are  spoken  of 
in  the  Act  of  1877,  and  not  next-of-kin;  but,  in 
my  opinion,  there  is  in  the  Act  of  1877  enough 
to  show  that  th^  Act  of  1864  ought  no  longer  to 
receive  the  narrow  interpretation  placed  on  it  in 
Shmon  v.  Solomon  and  In  re  Worm»ley*$  Estate. 
Notwithatanding  some  difficulties  arising  from  the 
language  of  the  Act  of  1877, 1  think  it  is  decidedly 
preferable  so  to  construe  the  Act  of  1864  rather  than 
to  hold  that  the  next'Of-kin  escape  from  a  Uabihty 
to  which  the  legatee  would  have  been  subject  had  he 
survived  the  teS»tor. 
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ooociirr^d    lu  the  judgment  deliT^ed    by    Btirling, 

flolicltori,  RowcUjfe^f  JRawky  S  Co. ;  Bompas^  Bia- 
rhojf,  iMgsonj  Coxe,  d:  Bompoi ;  Fox^  TfotUTf 
I'hkkfieeeet  Paftesorij  tt  Hulk 


From  K*  B.  Div,  i 

[CoHini,  M.H,,  attd  Bonier  and    Mftrch  2,  3, 5. 23 
Muhaw,  LJJO  ) 

Attorney-General  ik  Duke  of  NoRirniTMBEBLAND 
AND  Others.  (<i,} 

Inland  rtvamc — SuccsMwn  fhtt^^Ali&iation  of  fiuf^is- 
9t(m — IH4eniailin*j  decd—Dcviae  hjt  alienee — Lnih'lUtf 
of  devuee  to  duty  on  original  $ucceu%(m — Succtssiou 
Dtdy  Act,  1833  (IC  Jt  17  VkL  e.  61).  M.  2,  15. 

A  tenant  for  lijc  q/  miikd  real  e»UUe  and  the  tenant  iii 
tail  in  remainder,  haviny  tJctcuUd  a  diSfiiUjiiHng  dtedi 
jQined  in  contftying  a  prirc^l  of  land,  part  *»/  the  estate, 
in  fee  to  a  purchaser >•  The  purthaaer  demud  the  jmrcel 
of  lund  to  h\3  mife^  wh*}  dtuisid  U  to  their  dau^hti^rt  who 
paid  iuccusiofi  datt/  in  respect  thermf  on  ker  moth^'i 
'death.     Stihaequeutii/  the  knant  fitr  life  died* 

/hid,  that  succeMivn  dtitii  wa^  j}aifabte  %  the  daughter 
on  the  death  of  the  tenant  for  life  aho* 

Judgment  of  Kidlev,  J,  ([1003]  2  K  B.  71,  61 
IT.  li.  Dig.  1l),ii£lnn^d. 

In  ra  Cooper  aod  Albn  to  Horlechi  26  IW  Jl*  30t, 
4  Ch.  J),  802,  iitferttited. 

Appeal  by  the  defeudaotfl  fram  the  judgmeTit  of 
Ridley,  J.,  upon  an  inform  at  bn  by  the  Attorney- 
General  elatmiDfc  euccession  daty  (  [1903]  2  E,  B,  71 » 
ol  W*  B.  Dig,  71). 

The  defAndiinU  ware  the  Duke  of  Northumberl&Ddf 
Caroline  Prances  Murray,  and  Oharlea  William  Belh 

In  tbe  ^aar  lb  16  certain  estates  in  the  cotinties  of 
Korthumbefland  and  Hiddleiex,  m eluding  the  piase 
of  laod  compriaed  in  the  iudejature  of  the  lat  of 
December^  1870,  hereio after  mentioned,  fitood  limited 
(lubject  to  certain  charges)  to  the  Ufte  of  Hugh^ 
■ecoDd  Duke  of  Northumberland,  for  Hfe^  ^ith 
remainder  to  the  use  of  his  eldeat  gon,  Hiighf  then 
Earl  Percy,  after  war  da  third  Buke  of  North  timber- 
land,  in  tail  male.  By  virtue  of  two  common 
recoveriei  in  ISlfi  and  of  indantures  of  laaie  and 
reioafle  dated  the  22Dd  and  23rd  of  January,  1817,  tha 
•aid  estates  bei^ama  limited  to  such  ugf  fl  aa  the  taid 
second  Duke  of  Northumberland  and  Hugh,  third 
duke,  should  jomtl]f  appoii^t. 

By  an  indent  are  of  »etclemetit>  dated  the  10  th  of 
April,  18l7p  the  second  and  third  dukfS  ex*Tciied 
tbeir  joint  power  of  appointmatit,  and  limited  tha 
eitates  to  uses  under  wHcbt  and  by  reason  of  the 
daathB  of  thti  iT'coud,  tbird^  and  iucoaafiiva  duk^i,  the 
f'lttates  at  the  data  of  the  disentailirig  a^euranca  of 
the  19th  of  December.  186S,  hereinafter  refj-rred  to, 
stood  limit  ei  and  settled  to  the  use  of  A^g^rnon 
Ge.  rga.  aixth  Buke  of  Kortbumt>erland,  for  life,  with 
remainder  to  the  use  of  hiu  eldest  son,  the  seventh 
and  present  duke,  in  tiil  male,  with  remainders  ovi^r. 

By  an  indenture  datt  d  the  19th  of  December,  1668^ 
duly  enrolled  as  a  disentatliog  aeaurancf*,  the  sixth 
f»nd  saTenth  dukes  (the  latter  being  at  tba  time  MatI 
Percy),  diBentailed  tha  « states  and  conveyed  them  to 
Bueh  uses  ae  the  ifxth  and  leventh  dukes  should  by 
deed  jointly  appoint,  and  in  default  of  appointment 
to  the  uses  which  under  the  settlement  of  1817  or  by 
reference  thereto  were  then  snbsiatipg. 

{n,)  Eeportcd  by  F.  G.  Bijcesr,  Esq*,  Bamster^ 
at-L^w. 


By  an  indenture  of  settlement^  dated  tbe  21st  of 
Bpcember*  18GS,  the  sixth  and  sevmtb  dnkes,  in 
f rercise  of  the  joint  power  of  appointment  giv«n  to 
them  by  the  indenture  of  the  ll>th  of  Decembar,  13^H, 
appointed  th«  estates  to  suoh  uses  as  tha  eixtb  and 
savanth  dukes  ahould  by  deed  or  deeds  jointly 
appoint,  and  in  default  of  appointment  to  tbe  use  of 
the  sixth  duke  for  life,  with  remainder  to  the  na©  of 
the  seventh  duke  for  life,  with  remainder  to  tb©  fi9t 
of  his  first  and  other  sons  successively  in  tail  tiiiJ«« 
with  divers  remainders  over  in  striet  settlement. 

By  an  indenture  dated  the  1st  of  Bacember,  ISTOi 
the  *ixth  and  seventh  dukes,  in  exercise  of  tha  pa*er 
given  to  them  by  the  indenture  of  the  2 1  it  of 
Becemhfir,  1863,  appointed,  in  consideration  of  £250 
paid  to  them,  a  piece  of  lind,  part  of  tbe  said  liere- 
ditaments,  to  the  use  of  Lord  James  Murray,  in  fet 
simple* 

Lord  James  Murray  died  on  tbe  3rd  of  June^  1S74, 
laised  of  the  piece  of  liiod  conveyed  by  tb«  abovf 
indenture  of  ttie  1st  of  December,  1870,  free  from 
inoumbranoes,  and  by  his  wiU,  dated  the  8th  of^  May* 
1 868^  he  gave,  devised,  and  bequeathed  all  bia  tmX 
and  pergonal  6it*te  to  hii  wife^  Lady  Slis&bxtk 
Marjory  Murray,  in  fee  simple. 

Lady  Eliaabeth  Marjory  Murray  died  on  the  Utli 
of  October,  1888,  s«ised  of  iha  said  piece  of  Und,  and 
by  her  will  »be  deviaed  and  bequeathed  all  b«r  r«il 
and  personal  oetate  to  her  daughter,  the  defendant 
Caroline  Fraoi^ea  Murray,  a^isolutely. 

On  the  death  of  Lady  Elizabeth  Marjory  Monif. 
succeaiion  duty  at  1.}  par  cant  was  piid  ou  the  vaw 
of  tha  interest  of  the  defendant  CiroUna    l^maem 
Murray  (considered  as  an  annuity  for  life)  in  tbe  imI 
eitate  devisfd  to  her  by  her  mother,  including  t^ 
piece  of  laod  conveyed  by  the  indenture  of  tb*  Itt  o( 
December,  1870, 
The  sixth  duke  died  on  the  2Dd  of  January,  19^. 
By  an  indenture  dated  the  13th  of  May,  1902,  thi 
deftudant  Caroline  FrMnoea  Murray  sold  and  uon* 
vayed  the  piece  of   land  to  tbe  defendant    ObArles 
William  BeU. 

The  Crown  olaimed  succession  duty  om  tbe  death 
of  tbe  sixth  duke  in  respect  of  the  land  oonveyed 
by  the  indenture  of  the  1st  of  December,  1870,  at 
the  rate  of  BJ  per  cent*,  viz*  5  per  cent,  under  aection 
10  of  the  Succession  Duty  Act,  1853,  the  present  duke 
being  a  deicendant  of  a  brother  of  the  mther  of  the 
third  duke,  and  1^  per  cent,  under  section  21,  aub* 
section  1,  of  the  Guitoms  and  Inland  B avenue  Ael* 
1888, 

For  the  Crown  it  was  contended  that  on  ft  liii* 
position  of  property  being  made  no  title  to  the  pro- 
perty could  be  free  oi  tbe  duty,  thongh  such  duty 
wa»  ooly  payahla  on  tba  sucoevalon  coming  into 
possession ;  that  if  Lord  James  Murray  bad  outlived 
the  iiixth  duke,  it  could  not  be  denied  that  duty 
would  have  been  payable ;  that  this  particular  oaM 
could  not  be  dittinguiiihed,  and  that  duty  was  |iay- 
able  under  section  16  of  the  8accee«ion  Daty  Aoii 
1863,  either  as  on  a  succession  which,  before  tbs 
succasior  became  entitled  thereto,  had  become  T«atad 
by  alienation  or  by  a  title  not  conferrmg  a  new 
succession  in  some  other  person,  or  as  on  a  toocewioii 
the  tiUa  to  which  had  been  acceleratad  by  ihm 
extinction  of  a  prior  interest. 

For  the  defendants  it  was  contended  thai  flfO  dtaty 
was  payable  beyond  that  already  paid  by  Miaa 
Murray  ;  that  the  original  succesaion  was  dead  by 
reason  of  the  disentailing  deed  of  1868;  that  eveo  tl 
it  were  not  so,  the  suciie  sion  in  this  oase  had  becoma 
vested  in  Miss  Murray  by  a  **  title  oocf erring  a  nmw 
ftuccestion"— that  was  to  say,  the  title  ded^«4  fro» 
her  father  or  mother  which  ocmf erred  a  stioottiloii  on 
her^and  therefore   ^e  OMe  ^^  not  mwm  wUhla 
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aeotion  15 ;  and  that,  in  any  case,  a  tncoesiion  to  real 
property  could  not  be  subject  to  double  duty.        % 

By  section  2  of  the  Sucoeision  Daty  Act»  1853, 
"  Every  past  or  fature  disposition  of  property,  by 
reason  whereof  any  person  has  or  snail  become 
beneficially  entitled  to  any  property  or  the  income 
thereof  n^on  the  death  of  any  person  dyinff  after  the 
time  appointed  for  the  commencement  ox  this  Act, 
either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  by 
way  of  snbstitntiye  limitation,  and  every  devolution 
by  law  of  any  beneficial  interest  in  property,  or  the 
income  thereof,  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of 
this  Act,  to  any  other  person  in  possession  or  expec- 
tancv,  ^all  be  deemed  to  have  conferred  or  to  confer 
on  the  person  entitled  by  reason  of  any  such  disposi- 
tion or  devolution  a  'succession';  and  the  term 
'successor*  shall  denote  the  person  so  entitled; 
and  the  term  '  predecessor '  shall  denote  the  settlor, 
disponer,  testatcnr,  obligor,  ancestor,  or  other  person 
from  whom  the  interest  of  the  successor  is  or  sIlaU  be 
derived." 

By  section  15  it  is  enacted  as  follows:  ''And 
where,  after  the  time  appointed  for  the  commence- 
ment of  this  Act,  any  succesiion  shall,  before  the 
successor  shall  have  become  entitled  thereto  or  to  the 
income  thereof  in  possession,  have  become  vested  by 
iJienation  or  by  any  title  not  conferring  a  new  succes- 
sion in  aoy  other  person,  then  the  duty  payable  in 
respect  thereof  shall  be  paid  at  the  same  rate  and 
time  as  the  same  would  have  been  payable  if  no  such 
alienation  had  been  made  or  derivative  title  created  ; 
and  where  the  title  to  any  succeision  shall  be 
aocelerated  by  the  surrender  or  extinction  of  any 
prior  interests,  then  the  duty  thereon  shall  be  payable 
At  the  same  time  and  in  the  same  manner  as  such 
duty  would  have  been  payable  if  no  such  acceleration 
had  taken  place." 

Kidley,  J.,  gave  judgment  for  the  Crown. 

The  defendimts  appealed. 

Haldane,  K.C.,  Danohtverta,  /r.C,  and  Austen- 
CarimeUf  for  the  defendants. 

Sir  Robert  Finlay,  A.O.,  Sir  Edward  Canon,  8,0., 
and  VaugJuin  Hawkins,  for  the  Crown. 

Cur.  adv,  vuU. 

March  23.— Coluns,  M.R.,  read  the  following 
judgment :  In  this  case  the  Cfarown  claims  succession 
dut^  on  the  death  of  the  sixth  Duke  of  Northumber- 
land in  respect  of  a  piece  of  land,  a  portion  of  the 
Northumb^land  estates  settled  in  1817.  Bidley,  J., 
has  decided  in  favour  of  the  Crown.  The  defendants 
appeaL  The  matmal  facts  are  thus  stated  by  Ridley, 
J. :  "  By  a  settlement  dated  the  19th  of  April,  1817, 
large  estates  in  Northumberland  were  limited  to  cer- 
tain uses,  and  in  1867  (in  the  events  which  had 
happened)  they  stood  limited  to  the  use  of  the  sixth 
Doke  of  Northumberland  for  life,  with  remainder  to 
his  eldest  son  in  tail  male.  In  1868  disentailing  deeds 
were  executed  giving  a  joint  power  of  appointment 
to  the  sixth  d^e  and  his  eldest  son.  Earl  Percy,  now 
seventh  duke;  and  on  the  1st  of  December,  1870, 
nnder  that  power  of  appointment  a  parcel  of  land, 
which  was  part  of  the  estates  so  Inrought  into 
settlement,  was  conveyed  to  Lord  James  Murray  in 
fee.  In  1874  Lord  James  Murray  died,  having  devised 
his  estates  to  his  wife,  and  in  1888  tJie  widow  died, 
having  devised  them  to  her  daughter,  Miss  Murray, 
one  of  the  defendants.  She  paid  succession  duty 
under  16  &  17  Vict.  c.  51,  s.  10  and  51  &  52  Yiot.  c. 
8,  s.  21,  at  the  rate  of  1^  per  cent,  on  the  value  of  the 
interest  derived  from  her  mother  (considered  as  an 
annuity)  in  the  real  estate  so  devised  to  her,  including 


this  particular  parcel  of  land.  On  the  2Qd  of  January, 
1899,  the  sixth  Doke  of  Northumberland  died,  and  it 
was  now  contended  that  sucoesoion  duty  became  pay- 
able on  his  death  in  respect  of  this  piece  of  land,  under 
the  same  statutes,  at  the  rate  of  6}  per  cent.  But  it 
was  not  contended  by  the  Attorney-General,  having 
regard  to  the  date  of  the  sale  to  Lord  James  Murray, 
that  section  18  of  the  Finance  Act,  1894,  applied, 
and,  thcorefore,  it  was  asked  that  the  percentage 
should  be  calculated  on  the  value  of  the  interest  con- 
sidered as  an  annuity  under  section  21  of  the  Succession 
Duty  Act,  1853." 

The  contention  of  the  Crown,  which  Ridley,  J.,  has 
accepted,  is  that  the  second  half  of  section  15  applies 
to  the  case,  and  that  duty  is  payable  under  that 
section  by  Miss  Murray  in  respect  of  the  succession  of 
the  seventh  Duke,  which  passed  to  her  father  by 
alienation  under  the  indenture  of  the  Ist  of  December, 
1870,  and  of  which  she  was  in  possession  at  the  date 
of  the  death  of  the  sixth  duke,  and  that  the  fact  that 
she  has  paid  succession  duty  in  respect  of  her  own 
succession  upon  a  devise  from  her  mother,  who 
survived  Lord  James  Murray  and  took  the  succession 
under  a  devise  from  him,  is  no  answer  to  the  Crown's 
claim.  The  appellants  rely  on  In  re  Cooper  and 
Allen  to  Harlech,  25  W.  R.  301,  4  Ob.  D.  802,  decided 
by  Sir  George  Jessel,  which,  if  well  decided,  governs 
the  present  case.  They  also  contend  that  the  dis- 
entailing deed  of  1868  and  the  settlement  which 
followed  upon  it  had  the  effect  of  destroying  the 
sucoessioQ  of  the  seventh  duke  created  under  the 
settlement  of  1817.  Subject  to  this  point  the  qu«>stion 
on  this  appeal  is  whether  In  re  Cooper  and  Allen  to 
Harlech  was  well  decided,  before  goinff  further  it  is 
necessary  to  refer  to  certain  sections  of  the  Succession 
Duty  Act,  1853.  Section  1  provides  that  « the  term 
'succession'  shall  denote  any  property  chargeable 
with  duty  under  this  Act."  [His  lordship  then  read 
section  2,  and  section  15  from  tbe  words  **  and  where, 
after  the  time  appointed  for  the  commencement  of 
tills  Act,"  to  the  end.]  Section  20  provides  that 
**  the  duty  imposed  by  this  Act  shall  be  paid  at  the 
time  when  the  successor,  or  any  person  in  his  right, 
or  on  his  behalf,  shall  become  entitled  in  possession 
to  his  succession,  or  to  the  receipt  of  the  income  and 
profits  thereof."  Section  42  provides  that  "  the  duty 
imposed  by  this  Act  shall  be  a  first  charge  on  tho 
interest  of  the  successor,  and  of  all  persons  claiming 
in  Ids  right,  in  all  the  real  property  hi  respect  where- 
of such  duty  shall  be  sssessed." 

Subject  to  the  point  as  to  the  effect  of  the  disentail- 
ing deed,  both  sides  are  agreed  that  the  deed  of 
the  1st  of  December,  1870,  was  an  alienation  of  the 
seventh  duke's  succession  to  Lord  James  Murray 
within  section  15,  and  that  had  he  survived  the  sixth 
duke,  not  having  himself  transferred  it,  he  would 
have  been  liable  to  pay  the  duty  on  the  death  of  the 
sixth  duke.  Had  he  devised  it  to  his  daughter  and 
died,  she  would  have  had  to  pay  duty  in 
respect  of  her  succession  to  her  father.  Does  the  fact 
that  her  father  predeceased  the  sixth  duke  make  any 
difference  ?  I  think  the  reasoning  of  Lord  Herachell 
in  Lord  Wolverton  v.  Attorney- Oeneral,  47  W.  R. 
97,  [1898]  A.  0.  535,  is  conduftive  that  it 
does  not.  Bj  section  42  of  the  Act  of  1853  the  duty 
is  a  first  charge  on  the  interest  of  the  successor. 
Therefore  the  succession  came  to  Miss  Murray  subject 
to  this  charge.  How  has  she  got  rid  of  it  ?  '*  If  the 
person  has  had  a  succession  conferred  upon  him,  he 
cannot  by  parting  with  it  prevent  it  from  being  a 
succession;  that  is,  prevent  it  from  being  property 
liable  to  the  duty.  It  continues  a  succession,  and  will 
be,  when  the  proper  time  comes,  a  succession  enjoyed 
in  possession,  into  whatever  hands  it  has  come  " :  per 
Cleasby,  B.,  delivering  the  judgm<»nt  of  the  court  in 


520 


THE  WEEKLY  REPORTER. 


[Jane  18. 1004.] 


VoL  Ln.' 


;;;GouBT  OF  Affxal.        Att.-Gbn.  v.  Dukb  of  Nobthttmbbsland  Aim  Othbbs.       Ck>xrBT  OF  Affbai- 


SoUcitoT'ChnercU  t.  Law  Bevenionary  IntereH  Soddy^ 
21  W.  B.  854,  L.  K.  8  Ex.  233.  "  I  am  unable  to 
find  in  the  Act,*'  says  Lord  Hersohell  in  Lord 
Wolverion  ▼.  Attomm/- General,  **  any  warrant  for  the 
view  that  a  sncoession  onoe  created  can,  by  the  act 
of  the  successor,  cease  to  exist  and  another  sncces- 
sion  be  snbstitated  for  it"  But  itis  onlyby  sabstitn- 
ting  the  new  succession  of  Miss  Murray  for  the 
original  succession  of  the  seventh  duke  that  the  appel- 
lants can  succeed.  It  is  not  necessary  to  examine 
once  again  the  numerous  cases  decided  upon  section 
15  before  Lord  Wolverton  v.  AUomey-General,  nor  to 
repeat  at  length  here  the  reasons  given  by  Lord 
Herschell  for  his  opinion,  but  they  are  to  my  nund 
conclusive  that  In  re  Cooper  and  AUen  to  Harlech  was 
wrongly  dedded.  Therefore  on  this,  which  was  the 
point  principally  discussed  in  argument,  I  am  of 
opinion  that  the  decision  of  Bidley,  J.,  is  right. 

Next  with  regard  to  the  effect  of  the  disentailing 
deed.  Here  too  I  agree  with  Bidley,  J.  I  think  the 
point  is  coDduded  by  authority.  Lord  Braybrooke 
V.  AUomey-Qeneral,  9W,  B.  601,  9H.  L.  C.  150,  and 
the  other  cases  dted  in  the  same  volume,  and  Lord 
Lilford  V.  Attorney 'General^  15  W.  B.  595,  2  L.  B. 
H.  L.  63,  seem  to  me  to  establish  that  the  effect  of 
sudi  a  deed  and  the  resettlement  which  followed  was 
not  such  as  to  absolve  the  seventh  duke  from  the 
obligation  of  paying  succession  duty.  *'I  consider 
it  my  doty,'*  says  Lord  Campbell,  *'  to  remind  your 
lordships  of  the  extreme  inconvenience  which  may 
arise  fzom  d^>arting  from  the  broad  rule  laid  down 
by  the  Oourt  of  Bi^equer,  that  a  tenant  in  tail  in 
remainder  cannot  vary  the  succession  duty  to  which 
he  will  be  liable  by  barring  the  entau  and  re- 
setl^g  the  estate** :  Lord  Braybrooke  v.  Attorney^ 
General,  In  that  case,  on  disentailment  by 
tenant  in  tail  in  remainder  after  a  life  estate  in  his 
&ther,  and  a  resettlement  by  father  and  son  to  such 
uses  as  they  should  apx)oint,  an  appointment  was 
made  by  them  to  the  father  for  Ufe,  remainder  to  the 
son  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  and  on  the  father's  death  it  was  hdd  that  the 
son  took  a  succesdon  under  a  dispodtion  made  by 
himsdf  under  section  12  of  the  Act.  The  disentailing 
deed  did  not  annul  the  father's  life  estate.  Therefore 
what  the  son  had  to  dispose  of  was  a  succesdon  liable 
to  duty.  The  succesdon  was  not  destroyed  by  the 
enlargement  of  the  estate  tail  into  a  fee.  Lord 
Campbell,  and  probably  Lord  Eingsdown,  would 
have  reached  the  same  condudon  under  section  15. 
In  other  words,  the  transaction  involved  an  aUenation 
of  a  succesdon.  So  here,  if  there  had  been  no  sale 
under  the  power  to  Lord  James  Murray,  the  seventh 
duke  would  have  taken  a  succesdon  under  a  dispod- 
tion made  by  himsdf.  The  point,  therefore,  that  the 
succesdon  was  wiped  out  by  the  disentailment  is  no 
longer  open.  I  have  dealt  with  the  caie  without 
reference  to  the  clause  as  to  acoderation  by  the 
surrender  or  extinction  of  prior  interests  in  section  15, 
which  certainly  does  not  assist  the  appeUanti. 

With  regard  to  the  point  that  the  duty  should  be 
calculated  by  reference  to  the  life  of  the  original 
successor,  the  seventh  duke,  and  not  that  of  the 
ultimate  alienee,  Miss  Murray,  we  cannot  decide  in 
favour  of  the  appellants  without  overruling  SoUcUor- 
General  v.  Law  Beveraionary  Intereet  SocUiy^  dedded 
more  than  thirty  years  ago,  and  continually  acted 
upon  since.  This  I  am  not  prepaied  to  do,  even  if  I 
disagreed  with  it,  which  I  do  not.  The  appeal  must 
be  dismissed. 

BOMSB.  L.J.,  read  the  following  judgment:  I 
agree  with  the  judgment  of  the  Master  of  the  Bolls 
in  this  case,  and  only  desire  to  add  some  observations 
on  certain  points. 


In  the  present  case  a  tenant  for  life  and  ronainder- 
mtn  conveyed  land  to  such  purposes  as  they  shonld 
ap^int,  and  then  appointed  the  land  to  a  person  m 
fee.  For  the  purposes  we  have  to  oonrider  on  this 
appeal,  I  think  it  is  dear  on  the  authorities  that  tiie 
case  should  be  dealt  with  as  if  they  had  conveyed  the 
land  direct  to  that  person  in  fee.  That  being  so,  the 
question  arising  in  the  present  appeal  may  be  stated 
as  follows :  A.,  tenant  for  life,  and  B.,  tenant  in  tail« 
alienate  land  to  C.  in  fee  by  disentailing  d«>ed  duly 
enrolled.  C.  then  enters  into  posiession,  and  dies  in 
the  lifetime  of  A.,  having  devised  the  land  to  D.,  who 
thereupon  enters  into  possesdon,  and  pays  succession 
duty  as  succeeding  C.  Then  A.  dies,  and  the  qaestiao 
is  whether  succession  duty  is  then  payable  by  D.  as 
on  A.'s  death ;  and,  if  that  question  be  answered  in 
the  affirmative,  there  is  a  subddiary  question  as  to 
how  the  duty  is  to  be  estimated. 

The  appellants  say  that  no  succession  duty  is 
payable.  They  contend,  in  the  first  place,  that,  even 
if  B.  had  been  tenant  iu  fee,  no  duty  would  have  heat 
payable ;  and,  as  a  second  point,  they  contend  that, 
even  if  duty  would  have  been  payable,  had  B.  heat 
tenant  in  fee,  it  is  not  payable,  because  B.  was  only 
tenant  in  tail. 

With  regard  to  the  first  pcnnt,  the  I4>pdlant8  rdy 
on  the  fact  that  D.  had  to  pay  duty  on  0.'s  death  as 
his  successor;  and  th^  urge  that,  having  so  succeeded 
to  the  land  and  paid  duty,  there  was  in  fact  no  fresh 
succesdon  by  D.  on  A.*s  death,  and  that  D.  could  not 
be  liable  for  more  than  one  succession  duty ;  and  tiie 
appellants  rdy  on  the  dedsioo  of  Sir  G.  J-sad,  M.B., 
in  the  case  of  In  re  Cooper  and  AUen  to  Harlech.    Bat 
that  decision,  and  the  grounds  on  which  it  was  bessd^ 
have  since  been  conddered,  and,  as  it  appeacs  to  ms, 
disapproved  of  by  the  House  of  Lords  in  tlie  esse  of 
Lord  Wolverton  v.  Attomev-General,  and  in  parttoslar 
were  shown  to  be  unsound  by  the  reasoning  of  Lord 
Herschell  in  his  speech  in  that  case.    Toat  reasonmg 
I4>pears  to  me  convincing;   but,  inasmuch  as   the 
appellants  challenge  it,  I  desire  to  add  a  few  reosarks, 
even  at  the  risk  of  repeating  part  of  what  Lord 
Herschell  in  the  last-mentioned  case,  and  the  Mastsr 
of  the  Bolls  in  the  present  case,  have  said. 

In  the  first  place,  if  I  condder  the  podtion  of  0. 
immediatdy  Mfore  he  died,  it  appears  to  me  dear 
that  in  strict  accordance  with  the  express  providon  of 
the  second  part  of  section  15  of  the  Act  (16  ft  17  Yiot. 
c  51),  the  succession  of  B.  had  become  vested  in  C 
by  aUenation,  and  that  the  duty  in  respect  of  that 
succesdon  thereupon  became  payable  at  the  s«me  tima 
and  rate  as  the  same  would  have  been  payable  if  no 
alienation  had  been  made ;  and  it  is  farther  dear  froas 
tiie  section  that  the  alienation  of  A.'s  life  estate  to  C, 
and  tiie  merger  consequent  thereon,  did  not  operate 
to  prevent  the  duty  bdnff  payable.  See  also  seotum  20 
of  the  Act,  wMoh  provides  that  the  duty  imposed  by 
the  Act  shall  be  paid  at  the  time  when  the  sncoe— or 
"  or  any  person  in  his  right  '*  shall  become  entitled  in 
possesdon  to  his  succesdon.  The  words  ''in  his 
right "  would  include  purdiasers  and  other  derivative 
owners  whose  liability  to  the  payment  of  dutj  is 
regulated  by  section  15.  It  also  follows  from  the 
TOovisions  of  section  42  of  the  Act  that,  inasmneh  aa 
0.  claimed  « in  right "  of  B.,  the  duty  became  a  flrat 
cluffge  on  the  land.  That  bdoc  so,  how  has  that 
charge  been  got  rid  of  P  As  Lora  Herschell  pointed 
out,  there  is  nothing  whatever  in  the  Act  from  which 
it  can  be  inferred  that,  by  any  dispodtion  on  C's  part 
of  the  land,  he  could  free  the  lend  from  the  ohso^ge. 
He  may,  of  course,  dispose  of  the  land  so  as  to  creete 
furUier  succesdons,  in  respect  of  which  further  dntj 
may  become  payaUe,  but  that  will  not  in  any  w»t 
interfere  with  tiie  duty  already  charged  on  the  Inndy 
subject  only  to  the  provision  made  by  seotian  12  cJ 
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the  Aot  in  favour  of  C,  if  he  himielf  beoame  a 
•QOoeMor  by  Tirtne  of  his  own  disposition.  The  sj^ga^ 
ments  hj  whioh  the  appellants  seek  to  escape  from 
this  resolt  in  the  present  case  are  foanded  on  a  mis- 
oonoeption  of  the  trae  position  of  D.  He  hat  not 
been  required  to  pay  daty  twioe  for  one  sncoession. 
There  are  two  distinct  successions  and  two  distinct 
duties.  One  du^  became  payable  by  reason  of  O/s 
death  in  A.'s  metime,  when  D.  succeeded  0.  by 
▼irtue  of  O.'s  disposition,  and  in  that  case  duty 
beoame  payable  by  D.,  taking  from  0.  as  his 
predecessor.  How  the  amount  of  that  duty 
should  hare  been  estimated,  and  whether  or  not 
by  reference  to  the  suggestion  tiiat  D.  only  then 
succeeded  as  it  were  during  the  rest  of  A/s  lifetifne, 
we  are  not  now  conceraed  with,  though  I  am  by  no 
meaos  suggestins  that  the  Crown  was  wrong  in 
estimating  that  duty  in  the  way  it  did.  The  next 
succession  occurred  by  reason,  not  of  O.'s  desth,  bat 
of  A.*s,  and  then  the  duty  already  charged  on  the 
land  in  0.'s  hands  beoame  payable  under  section  15 
of  the  Act,  and  that  duty  is  assessed  without  in  any 
way  being  concerned  with  0.  as  a  predecessor.  In 
the  same  way  two  distinct  successions  would  have 
oocnrred,  and  two  distinct  duties  would  have  been 
payable  if  0.  had  died  after  A.  On  A.'s  death  in 
that  caie  0.  would  hsve  paid  duty  as  successor ;  and 
then,  if  0.  had  died,  D.  would  haye  had  to  pay  duty 
ma  successor  of  0.  The  true  position  of  affairs  la 
■omewhat  obscured  by  reason  of  the  merger  of  A.*s 
estate  and  B.'s  estate,  because  they  were  both  aliened 
to  0.  The  true  way  to  regard  the  case  (espedally 
having  regard  to  uie  provisions  as  to  merger  in 
section  16)  is  to  consider  how  matters  would  have 
stood  if  there  had  been  no  merger.  0.  obtained 
possesdon  of  the  land,  not  because  he  had  acquired 
B.*B  estate,  but  beoavse  he  had  acquired  A.'s  estate. 
On  0.*s  death  in  A.'s  lifetime,  D.,  claioiing  through 
O.  as  owner  of  A.'s  life  estate,  took  possession,  and 
had  to  pay  duty.  B.'s  estate  in  remaiad*«r  ezpeotant 
on  A.'s  death  had  nothing  to  do  with  that  possession 
or  du^.  But,  inasmuch  as  the  remainder  nad  been 
aliened  to  0.,  and  D.  had  become  owner  of  that 
remainder  by  reason  of  0.'s  devise  to  him,  when  he 
■noceeded  on  A.'s  death,  he  had  to  pay  duty;  for  it 
is  dear  that,  if  the  owner  of  a  remainder  charged 
with  duty  devises  it,  the  devisee  only  acquires  that 
remainder  subject  to  tbe  duty.  Tbe  general  question 
may  be  further  Ulostrated  by  considering  how  matters 
would  have  stood  if  A.'s  estate  and  B.'s  estate  had 
been  acquired  by  D.  at  differeut  times.  For  example, 
if  0.  had  onlv  acquired  A.'s  estate,  and  then  had  died 
in  A.'s  lifetime,  having  devited  that  estate  to  D., 
suocession  duty  would  have  been  payable  by  D.  In 
that  case  B.'s  estate  in  remainder  would  have  clearly 
remained  liable  to  its  duty  on  A.'s  death,  and,  if  B. 
had,  after  O.'s  death  and  before  A.'s  death,  aliened 
the  remaioder  to  D.,  duty  would  have  been  payable 
by  D.  as  alienee  on  A.'s  death.  But  it  is  imnecessary 
to  multiply  cases  bearing  on  the  point  now  before 
me.  All  I  need  say  is  that  I  am  satudQed  with  regard 
to  the  first  point  taken  on  bebalf  of  the  appellants 
that  if  B.'s  estate  had  been  a  remainder  in  fee,  du^ 
would  have  been  payable  on  A.*s  death. 

The  next  point  then  arises,  whether  tiie  duty  ceased 
to  be  payable,  because  B.'s  estate  was  one  in  tail,  and 
was  barred  by  the  disentailing  deed.  The  appellants 
contend  that  the  effect  of  that  deed  was  to  destroy 
B.'s  estate  in  tail,  and  to  create  an  entirely  new 
estate  in  0.,  which  was  not  liable  to  the  duty  to 
which  the  estate  tail  was  liable.  This  contention 
appears  to  me  unsound,  and  is  really  disposed  of  by 
authority.  Since  the  Fines  and  Becoveries  Act| 
especially  having  regard  to  section  16  of  that  Act, 
which  ezprsssly  provides  that  a  tenant  in  tail  shall 


have  full  power  to  dispose  of  the  entailed  land  for  an 
estate  in  fee  simple  absolute,  it  appears  to  me  that  it 
cannot  properly  be  said  that  a  tenant  in  tail  alienating 
by  disentailing  deed  under  tbe  Act  thcireby  destroys 
for  the  purposes  of  succession  duty  the  interest  he 
possessed  in  tbe  estate.    What  he  did,  by  diseotailiog 
by  exercise  of  tiie  powers  vested  in  him,  was  to  reoder 
that  estate  perpetual,  and  the  effect  of  such  a  deed 
may  be  quite  different  from  that  caused  by  a  fine 
bmug  levied  or  a  common  recovery  sufftired  prior  to 
the  Act.    It  was  on  this  ground  that  the  case  of  Lord 
Lil/ord  V.  AUorney^Oeneral  was  decided  in  the  House 
of  Lords.    In  that  case  Lord  Ohelmsford  said,  after 
referring  to  section  15  of  the  Fines  and  Becoveries 
Act:    "The  disentailing   deed  did  not  operate  to 
destroy  the  interest  of  whioh  he  was  the  successor, 
but  enabled  him,  by  the  exercise  of  the  power  which 
that  interest  gave  him,  to  render  it  perpetual " ;  and 
Lord  Oranworth  dealt  with  the  point  as  follows: 
"  The  power  of  barring  the  entail,  and  so  becoming 
competent  to  dispose  of  tbe  property  by  will,  waf 
incident  to  the  estate  tail  whioh  Lora  Lilford  took 
•    .    •    aod  therefore,  when  he  executed  the  dis- 
entailing  deed     ...     he   may   be   treated  as 
having,  in  the  language  of  the  twenty-first  clause, 
been   competent    to    dispose    by   will   of    a   con- 
tinuing  interest    in    the   property.     He    may   be 
treated,    for   the   purpose   of   succession   duty,    as 
if   he   had   been   a   devisee    of    the    fee    simple." 
Lord  Oolonsay  alio  addressed  the  House  to  the  same 
effect:  see  also  the  obeervations  of  Lord  Oampbell, 
L.O.,  and  of  Lord  Eingsdown  in  Lord  Brayhrwike  v. 
Attorney-Chnerai.     The  effect  of  the  statement  b^ 
Lord  dampbell  in  that  case  that  "  the  tenant  in  tail 
in  remainder,  when  he  bars  the  entail,  may,  if  he 
pleases,  alienate  the  estate,  and  no  succession  duty 
will  be  payable  by  him,"  has,  I  think,  been  misunder- 
stood by  tbe  appellants*  counseL     I  think  ttiat  all 
Lord  Oampbell  meant  was  tbat,  as  between  the  tenant 
in  tful  and  the  alienee,  the  latter  would  have  to  pay 
the  duty.    A  tenant  in  tail  may  of  course  by  ois- 
entailing  deed,  in  the  same  way  as  he  could  have 
done  ^ne  had  been  a  tenant  in  fee,  resettie  land  so 
as  to  cause  a  new  succession  to  arise  under  tbat  settie- 
ment,  and  so  that  the  persons  claiming  under  that 
settiement  could  not  be  said  to  be  alienees  under  an 
alienation  within  the  meaoing  of  th*  word  "  aliena- 
tion '*  as  used  in  section  15  of  the  Suocession  Duty 
Act    But  it  appears  to  me  dear  that,  if  a  tenant  in 
taQ  by  duentauing  deed  simply  assurei  the  fee  abso- 
lutely  to   a   person,  tiiat   person   takes   under  an 
alienation  witmn  the  meaning  of  the  section. 

The  only  case  which  at  first  appeared  to  me  to 
occasion  di£BLoulty  was  the  Attorney 'General  v. 
Cecil,  18  W.  B.  949,  L.  B.  5  Bx.  263  ;  a  case 
mudi  relied  on  by  the  counsel  for  the  appellants. 
But  having  examined  that  case  carefully,  I  come 
to  the  conclusion  that  it  does  not  really  assist 
the  apoellants  in  the  present  case,  nor  occasion  any 
difficulty,  at  any  rate  on  the  ground  on  whioh  it 
appears  to  me  to  have  been  decided.  I  think  that 
case  was  decided  on  the  ground  tiiat  there  was  a 
resettlement  by  Lord  Oraubouroe,  the  tenant  in  tail, 
under  which  Lord  Bustaoe  Oedl  took  an  interest,  and 
such  an  interest  that  he  could  not  be  said  to  be 
entitled  to  it  as  an  alieoee  under  an  alienation  by 
Lord  Oranboume  witl^  the  meaning  of  section  16  of 
tbe  Succession  Duty  Aot.  Tbis  appears  to  me  dear, 
when  the  judgmeuts  of  tbe  bsrons  who  decided  it  are 
considered.  Kelly,  O.B..  sair):  "A  new  succession 
was  conferred  on  Lord  Eustace  Oedl.  The  case  is 
exactly  the  same  as  if,  on  the  purchase  of  a 
property  .  .  .  the  purchaser  had  created  a 
term  out  of  the  estate  so  created  by  him.  Being 
thus   exduded  from  the    operation    of    the    16th 


iSS 


THl   WEEKLY  REPORTER,         ii™ei8,iBoc]       Vol.  UL 


C.  A.      ATTOBRBT-GllfKJLiL  V.  DtTO  OF  NoaTm7)fSlSt.AVD  &  OXHlBS.— IlT  BS  BSFOrOTOlT.  H,  0, 


ieotioiit  the  case  il  left  to  the  operatioa  of 
the  second  lectioa ;  it  ii  a  Bucceiiion  ia  whitsh  Lord 
Cranbourneiatbe  predecessor*  audth© Crown  ii  entitled 
todnty  on  that  footing  "i  and  Martia,  B,,  obierred, 
relerrmg  to  section  15  :  *'  But  it  appears  to  me  that  tbe 
olaaie  relied  on  bos  no  applies tiou  to  the  present  o^se  ; 
it  refers  not  to  the  creation  of  an  iaterott  by  way  of 
settlement,  but  to  an  alienation  in  the  ordinftry  senae* 
ai  iif  for  instance,  the  late  Lord  Granbonrne  had  sold 
the  whole  of  his  interest  to  some  third  person  before 
it  came  into  posses aion*^ ;  and,  to  make  bis  view  even 
more  dear,  he  added  i  '» Whether,  inasmuch  m  Lord 
Or ao bourne,  if  he  had  inrvived  withont  making  this 
appoiotment,  must  hive  paid  dnty  on  the  whole  prn- 
p^  rty,  a  double  duty  is  not  payable,  first  on  the  whole 
interest  out  of  which  this  term  is  carved,  and  then 
upon  the  charge  irself,  is  a  matter  on  whieh  I  give  no 
opinion/'  GbanneD,  B.,  said:  '^I  think  ,  *  * 
the  Attorney- General  is  right  in  saying  that  a  new^ 
Bucoftssion  has  been  created,  which  prevents  the  caae 
from  faliiog  within  the  setjond  branch  of  tbe  loth 
section";  and  lattly,  Cleasby,  B,,  ended  his  judg- 
ment aa  follows :  "I  think  the  Crown  is  entitled  to 
judgment :  first,  I  am  not  satisfied  that  this  is  a  ease 
where  the  sueeession  of  Lord  Crauboume  has  become 
vested  in  any  otbpr  person  ;  and,  secondly,  if  it  has. 
it  is  by  a  title  whioh  creates  a  new  succession."  I 
think  this  view  of  the  case  was  also  that  taken  by  tbe 
House  of  Lords  in  Lord  Wolverton  r*  Atiormy-Gttieral. 
It  appears  to  me,  therefore,  that  the  Crown  is  right 
in  contending  that  duty  was  payable  in  tbe  present 
caie. 

The  only  remaining  point  ia  as  to  the  amount  of 
duty;  whether  the  amount  is  calculated  upon  the 
enjoyment  of  tbe  property  which  the  person  actually 
taking  is  expected  to  have.  I  think  ic  is.  Tbe  preeiie 
point  was  decided  in  SoHdtor-Gtneral  v.  Law  liever- 
iiomry  Interest  Societt/^  and  that  case  was,  in  my 
opinion,  rightly  decided  for  tbe  cogent  reasons  given 
by  Cleasby,  B* ,  in  dtdiveriog  tbe  judgment  of  tbe 
eourt,  and  those  reasons  I  need  not  repeat.  It  follows 
that  in  my  judgment  the  appeal  muat  be  dismissed, 

Mathew,  L.L,  read  the  following  judgment:  I 
agree  in  the  eommenta  made  by  the  Master  of  tbe 
Eollg  and  Romer^  L.J,,  upon  the  authorities  cited  in 
the  course  of  the  argument.  I  propose  to  state 
briefly  the  grounds  upon  which  I  am  satisfied  tiiat 
this  appeal  should  be  dismissed. 
_  Under  tbe  deed  of  1817  and  tbe  Act  of  1853  Huoces- 
sion  duty  became  payable  upon  the  death  Of  the  sixth 
Duke  of  Northumberland  in  reipect  of  the 'estates, 
the  iubject  of  the  deed.  Under  section  42  the  duty 
was  a  first  charge  upon  tbe  property  in  respett  of 
wJiicb  it  was  asieBsed.  Under  the  disentailing  deed 
of  1868  the  duty  remained  payable,  and  would  have 
hemx  due  to  the  Crown  upon  the  Huccession  of  the 
s§T«nth  Duke  of  Nonbumberland  if  no  change  had 
been  made  meanwhile  in  the  disposition  of  the 
property.  After  the  deed  of  1868  the  sixth  and 
seventh  Dukes  of  Northumberland,  as  nspectively 
tenant  for  ]ife  and  tenant  in  fee  o!  tbe  estateSf  in 
effect  conveyed  tbe  lands  in  respect  of  which  the  duty 
has  been  ass  eased  to  Lord  James  Murray  in  fee. 
Under  section  15  the  "duty  then  charged  upon  the 
lands  became  payable  at  the  tame  time  and  at  the 
tfame  rate  as  if  no  suuh  alienation  bad  taken  plaoe^— 
namely,  upon  the  death  of  the  sixth  duke.  Lord 
James  Murray  died  in  tJie  lifetime  of  tbe  sixth  duke, 
ftnd  before  the  duty  had  become  payable;  and  bis 
estate  passed  to  his  daughter,  who  paid  sucQession 
duty  on  the  value  of  her  interest.  Upon  the  death  of 
tbe  sixth  duke  the  succession  duty  charged  upon  the 
estate  was  claimed  by  tbe  Crown,  but  payment  was 
refused,  and  these  prooeadingi  were  tal^n  to  make 
tht  defendants  aocountable. 


The  grounds  upon  which  it  was  contended  that  the 
defendants  were  not  liable  were  submitted  in  an 
elaborate  and  lengthy  argument,  in  which  the 
learned  counsel  for  the  defendants  strug^ed  in  Tain 
to  escape  from  the  clear  language  of  section  15, 

It  was,  as  I  understood,  admitted  that*  if  Lord 
James  Murray  bad  survived  tbe  sixth  duke*  the  duty 
would  have  been  payable.  But  it  was  said  that  his 
death  iu  the  lifetime  of  the  tenant  for  life  made  all 
the  difforenoe.  The  result,  it  was  contended,  was 
thst  only  one  succesiion  duty,  namely,  that  paid  by 
the  daughter,  was  claimable*  But  the  answer  seemM 
clear  that  two  duties  were  due,  because  there  hid 
been  two  successions:  (1]  tbe  duty  payable  upon  tht 
iucoeisicin  of  the  seventh  duke,  and  (2)  that  payabis 
upon  the  succession  of  the  daughter* 

It  was  further  contended  ftir  the  appeUanta  that  the 
estates  comprised  in  the  disentailing  deed  wert  bj 
that  imtrument  relieved  of  tbe  succession  duly 
previously  charged  upon  them*  The  deed^  it  «S8 
(aid,  created  a  new  estate,  and  swept  the  charf« 
away*  No  authority  was  referred  to  in  support  of 
this  argument*  The  i»revious  decisions  pointed  to  u 
different  conclusion.  The  old  fine  and  recovery  were 
alleged  to  have  created  a  new  estate*  and  the  die  entail- 
ing deed,  it  was  said,  must  ba  taken  tJ  have  had  a 
similar  operation.  But  the  former  method  of  dia* 
entailing  was  oolf  a  clumsy  mode  of  expanding  the 
estate  tail  into  an  estate  in  fee*  It  bad  in  reality  m 
greater  effect  than  the  later  method  of  accompliMhiD^ 
the  same  result*  It  might  as  well  be  argued  thst 
the  deed  would  have  relieved  the  estates  of  any  mort- 
gages upon  them.  It  seems  to  me  that  notmnf  ha* 
occurred  to  dwcbarge  the  duty  now  claimedt  anrf 
therefore  the  Crown  is  entitled  to  Our  judgmenl 

I  Ajiree  that  the  amount  of  the  duty  aoit  be 
calcdlated  iu  the  manner  pointed  out  by  the  Maitifr 
of  the  Bolls* 

Solicitor  for  the  Crown,  SaliHior  of  /fiiimi  JM^b^ 
Solicitors  for  defendantc,   BtU,   Stmomrdt  lUfi  t 


Mtigt)  €wxt  of  Suititf. 

Chan.  Div,  i  A«at  i« 

Parwell,J.l  AlttiUS. 

In  re  Eefikotok. 
WODBHOUSB  P.  SCOBBLL*   (a.) 

Inland  Ikiienue— Legacy  duttf — Intidmce^ 

The  msignmtnt  of  a  apeeifitii  portion  of  »  mm'i^^f* 
debt  hthnging  to  the  rc»iduarx/  pertoual  riftife  t*/  « 
irMatort  ^nd  upon  which  estate  legacy  dultf  U  pa^hir^ 
doet  not  free  such  portion  of  Us  proportimifitt  tmhiUif 
for  legacy  duty.  In  such  a  tote  the  l^^jfi^y  duif  iV  m^'d 
ftn  incttmbrunce  covered  by  the  ii$$f*jnvT^4  airemtaf  /iir 
further  asBurance^ 

Summons. 

A  person  entitled  in  reversion  to  p&rt  of  the  re«idta- 
ary  personal  estate  of  a  testator  assigned  bis  int«r«st 
in  a  certain  part  of  a  mortgage  debt  that  fanoed 
portion  of  the  residuary  estate,  to  the  trustee*  of  hii 
marriage  setllementi  which  oontained  tlue  umiftl 
covenant  for  further  assurance. 

Thereafter  the  reversioner  became  absolutely 
entitled  to  his  share  of  the  residuary  personal  eatAte 
subject  to  tbe  payment  of  tegaoy  duty* 

(a.)  Eeported  by  H.  Stephsn,  Esq*,  Barriator^ 
at*Law. 


Voi.Ln. 
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HlOH  OOTTBT. 


OoLWiLL  V.  St.  Pakobas  Bobough  Ck>irFOiL. 


BtoH  GOTTBT. 


The  summonB  was  to  determine  the  qaestion 
whether  the  trnttees  of  ^  maniase  setUement  were 
eotitled  to  the  full  amount  oi  the  portion  of  the 
mortgage  deht  assigned  to  them,  or  whether  that 
portion  shonld  hear  a  rateaUe  proportion  of  the 
legacy  daty  payable  on  the  whole  residoary  estate. 

Bryan  Farreff  for  the  trustees  of  will. 

McSwinntyy  for  the  trustees  of  the  settlement,  con- 
tended that  the  effect  of  the  covenant  for  further 
assurance  was  to  cast  the  payment  of  the  duty  upon 
the  remainder  of  the  residuary  estate;  it  was  the 
intention  of  the  settlor  that  the  trustees  thereunder 
should  have  a  fund  absolutely  dear  of  all  duties. 

He  referred  to  In  re  Jones,  Farrington  v.  Forrester, 
[1893]  2  Oh.  461,  41  W.  B.  Dig.  90,  143,  62  L.  J.  996, 
69  L.  T,  45. 

3f •  Romer,  for  the  aisigoor. — Leg^y  duty  is  not  an 
iooumbranoe  affected  1^  a  covenant  for  further 
assurance ;  the  settled  fund  was  chargeable  with  a 
rateable  proportion  of  the  duty. 

He  referred  to  Bites  v.  Putnam,  7  Be^v.  40;  In  re 
Shaw,  Tuchet  v.  Shaw,  42  W.  E.  315,  [1895]  1  Gh.  343, 
64  L.  J.  Cb.  283,  71  L.  T.  873. 

Fabwsll,  J. — ^The  legacy  duty  must  be  borne 
by  the  settled  portion  of  the  mortgage  debt  rateably 
with  the  remainder  of  the  residuary  estate.  The 
settlor  assigned  a  specified  portion  of  a  mortgage 
debt,  not  a  specified  sum  of  money ;  iu  other  wor£, 
two-thirds  of  the  sum  to  which  the  settlor  was 
entitled  in  reversion  had  been  assigned  by  him.  Had 
the  assignment  been  of  the  whole  of  the  settlor's 
interest  in  the  reversion,  the  duty  must  have  been 
borne  by  the  assispees;  the  covenant  for  further 
assurance  does  not  help  tiie  trustees  of  the  marriage 
settlement.  The  case  is  distinguishable  from  In  re  Jones, 
where  a  mortgage  was  an  incumbrance.  When  a 
▼endor  assigas  a  reversionary  interest,  upon  which 
legacy  duty  is  payable,  both  vendor  and  vendee  know 
that  legacy  duty  must  be  paid  by  the  assignee.    The 

Sortion  of  the  mort^ase  debt  asdgned  must  bear  its 
uty  with  the  reoiainaer  of  the  debt. 

Solicitors,  Silts  db  EUis;  NichoU,  Manisty,  &  Co. 


Feb.  3,  4,  5,  8. 


Chan.  Div.  | 
Joyce,  J.  } 

CoLWSLL  V.  St.  Pangeas  Borough  Council,  (o.) 

Nuisance  —  Vibration  —  Electric  generating  station^ 
StatuUyry  powers  of  borough  council — Provisional 
order  tmder  Electric  Lighting  Act  —  Injunction — 
•*  Temporary  "  nttisance. 

The  defendant  council,  under  the  powers  of  a  pro- 
visional order,  erected  an  electric  generating  station  in 
proximity  to  houses  of  which  the  plaintiffs  were  lessees  or 
occupiers.  The  order  provided  tha4  nothing  therein 
should  exonerate  the  undertakers  from  an  action  for 
nuisance  in  the  event  of  any  being  occasioned  by  them.  In 
an  action  for  an  injundion  it  tvas  admitted  by  the 
defendants  tJiat  the  vibration  of  their  machinery  created 
an  actionable  nuisance  unless  such  nuisance  was  excusable 
as  being  of  a  merely  temporary  nature,  but  they  alleged 
that  after  experiments  and  alterations  of  the  machinery 
the  nuisance  would  abate,  and  that  as  the  machinery  was 
not  yet  completed  in  its  final  form,  but  only  in  course  of 
construdion,  an  action  would  not  lie  against  them. 

Held,  that  the  nuisance  was  not  merely  temporary 
within  the  principle  of  Harrison  i^.  Soutiiwark  and 

(a.)   Reported    by   Alan    C    Nbsbitt,   Bsq., 
Bfl^rister-at-Law. 


YauzhaU  Water  Co.,  [1891]  2  Ch,  409,  39  W.  R  Big. 
140,  and  that  the  defendants  were  not  entitled  to  carry 
out  their  works  unless  they  could  do  so  without  creating  a 
nuisance,  and  that  an  injundion  must  go. 

One  of  the  plaintiffs  having  sub-Id  for  all  his  term  less 
the  last  three  days, 

Held,  entitled  to  an  injundion  in  resped  of  damage  to 
his  reversion. 

Witness  action. 

This  was  an  action  for  an  injunction  to  restrain  the 
defendant  council  from  oausiuff  ntusance  to  the 
plaintiffs  and  damaging  the  viJue  of  their  houses 
hereinafter  mentioned  by  vibration  and  noise  from  a 
generating  station  of  electricity  erected  by  the 
council,  and  from  interfering  with  the  plaintiffs'  use 
and  enjoyment  of  such  houses. 

The  facts  were  shortly  as  follows:  Five  of  the 
plaintiffs  were  the  lessees  and  occupiers  of  houses  in 
Qreat  College-street,  in  the  parish  of  St.  Pancras. 
The  sixih  plaintiff,  one  Stone,  was  the  lessee  of  a  like 
house  who  had  sub-let  for  all  tbe  residue  of  his  term 
less  three  days.  All  the  houses  were  three  storeys 
high  and  many  years  old.  The  gronnd-floors  were 
used  as  shops,  the  upper  parts  were  residential.  .  The 
defendant  council  had  acquired  the  freehold  of  aU  the 
houses  subject  to  the  leases  thereof. 

'Some  50  to  100  feet  from  the  plaintiffs*  houses  the 
council,  acting  under  a  provLsicmal  order  under  the 
Electric  lighting  Act,  1882,  had.  in  1894,  built  an 
electric  generating  station,  and  from  that  time 
onwards  had  supplied  electricity  to  the  neighbour- 
hood. In  1902  the  coundl  proposed  to  erect  new 
works  and  increase  their  plant  and  machinery.  The 
plaintifff  objected  to  this  on  Uie  ground  that  it  would 
increase  the  nuisance  and  annoyance  from  the  vibra- 
tion of  the  machinery  from  which  they  already 
sufiSsred,  but  of  which  they  had  not  previously  com- 
plained. Notwithstanding  the  objection,  the  council 
erected  their  new  plant  and  machinery,  which 
included  two  engines  of  750  h.p.  each,  and  which 
they  began  using  in  May,  1903.  There  was  evidence 
that  before  1902  the  plamtiffs  had  suffered,  and  that 
since  the  new  works  their  annoyance  from  vibration 
and  noise  had  greatly  increased  and  was  now  an 
intolerable  ntusance,  destructive  of  comfort  and 
injurious  to  health.  The  council's  evidence  went  to 
show  that  at  present  the  new  engines  were  not 
properly  balanced  and  did  not  run  smoothly  in  con- 
sequence, but  that  the  defects  could  be  remedied  in  a 
reasonable  time,  though  possibly  several  months 
would  elapse.  Further,  they  contMided  that  until  the 
machinery  was  perfected  the  works  were  not  com- 
pletely constructed,  and  that  until  then  no  action 
would  lie. 

The  provisional  order  in  ^juestion  provided  that 
nothing  therein  should  exonerate  the  council  (in  effect) 
from  proceedings  for  nuisance,  if  nuisance  were 
caused. 

Hughes,  K,C„  and  Beaumont,  for  the  plaintiff. 

Bousfield,  K,G.,  Younger,  K,C,,  and  A,  B,  Marten^ 
for  the  coundl. — All  that  has  bee  a  done  has  been 
done  in  discharge  of  a  statutory  duty.  The  nuisance 
is  merely  temporary  and  will  soon  be  remedied.  The 
engines  and  plant  are  the  best  type  known,  and  when 
they  are  in  thorough  working  order  the  nuisance 
will  abate.  People  who  live  in  a  town  or  an  indus- 
trial centre  must  submit  to  some  inconvenience  in  the 
interests  of  the  public  at  large. 

They  dted  SuUon  v.  Clarke,  6  Taunt.  29;  St, 
Helenas  Smelting  Co,  v.  Tipping,  13  W.  B.  1083,  11 
H.  L.  C.  642 ;  and  in  support  of  a  suspension  of 
any  injunction.  SMfer  v.  CUy  of  London  Electric 
Lighting  Co,,  48  W.  B.  238,  [1895]  2  Ch.  388. 
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H«C>       COLTTBIX  t?.  Bt>  PAHOBAB  BOEOITQS  COUHOIL— El3l  U,  HlS  HOJTOTTB  JUDOE  WHITSHOKiriE,  &a      H.C. 


Mughut  K*0>^  in  reply. 


Cur.  adv*  vyXU 


Feb,  8. — Joyce,  J.^Thii  aotioii  was  began  on  the 
SOtb  of  Nqvamber^  1903,  acd  it  was  TittnaUy  admitted 
befgro  mu — it  o  utd  hardly  bare  been  deniad — that 
b;  reason  of  the  Tibr«tion  oauied  by  the  dt^fandantg' 
works  at  variout  timea  between  the  months  of  May 
and  Deoetaber  the  plaintiffs  had  a  right  to  oo  nip  lam 
of  the  annoyance  to  wbich  they  had  b#an  Bubj*et-4 
unlfifls  it  waa  merely  a  temporary  annoy  an  ce>  That, 
u  I  aay,  was  practically  admitted,  but  at  aUavenla^ 
If  necetAary  I  decide  on  the  faot»  that  it  is  so.  In 
other  words,  it  appears  to  me  that  by  the  yibration 
c  iUied  by  the  dtfendanta*  works  and  machinery  to 
maoh  anno^at^ce  haa  been  oocasioned  to  the  plain  tiffs 
«a  to  jnstify  the  action*  unieas  the  defendaQta  can 
■bow  that  they  are  excused  by  rei*iinn  of  its  being,  at 
they  allege,  a  temporary  nnuanoe  or  within  the  prin- 
ciples laid  down  in  the  case  of  BttrrtBon  v  South imrk 
and  Vauxhall  Water  Ca*  I  am  of  opimoa  that  the 
amount  of  the  annoyance  oans^d  h*iB  ooaai-ioned 
Diateiial  interferenoe  with  the  comfort  of  the  plain- 
tifff.  Ai  Jettel,  M  E  ,  said  in  Broder  v,  Saiilardf 
24  W.  E,  ion.  2  Oh.  D,  692,  701:  "The  law  ti 
tbis,  that  a  man  19  entitled  to  the  oomlorrable 
enjoyment  of  his  dwelling-hoiiae ;  if  hia  neigh- 
bour makes  such  a  noise  *'^and  of  coarse  if 
he  cauaea  such  vibration — ''  aa  to  intarfete  with  the 
ordinary  a«e  and  enjoyment  of  hit  dweblng-bouse,  ao 
a«  to  oauae  seriona  aunoyanoa  or  disturbance,  the 
occupier  of  the  d  veiling -house  ia  eo  titled  to  be  pro- 
teo  E*  d  from  it*  '*  I  am  of  opini  on  th  at  th  e  re  has  been  such 
annoyance  in  tint  oase.  But  it  was  anggeated — rather 
mildly,  I  thmk— that  the  defendants  were  entitled 
to  be  excused  by  reason  of  the  passage  I  bare  referred 
to  ia  tbe  jtidgment  in  the  case  of  Harrison  v,  8oidh' 
warkf  itc.f  €0.  Were  the  annoyances  occasioned  witbm 
the  prioiiple  of  that  statement  of  the  Ian  F  lu  my 
opinion  they  were  not.  The  principle  is  stated  and 
worhed  out,  and  no  doubt  oorreetlyi  by  Bramwell,  B.^ 
in  Bam/ord  v,  Turnley^  3  B*  &  8.  83,  and  the  i^ame 
judgment  deals  aatisfactortly  to  my  mind  with  the 
qn^ftioQ  whether  a  defendant  is  entitled  to  be 
excused  on  the  mere  ground  that  the  annoyance 
whiuh  he  occastons  ia  temporary.  In  this  particular 
ooae  the  aDnoyanoe  caused  has  not  been  a  mere 
teEUporary  and  oocaeional  personal  inconrenience»  but 
in  my  opinion  is  such  as  is  calculated  (I  do  not  say  it 
has  done  thati  but  it  is  calculated)  to  work  matt^rial 
injury  to  the  property  of  the  plaintiff*,  and  b*^yond 
all  question,  if  that  b»  a  ground  of  action  (which  I  do 
not  ihmk  it  is)  moat  aeriously  to  depreciate  the  value 
of  the  plain ti^a'  property.  Now,  I  am  not  aware 
that  it  has  e^er  been  anggeated  that  nuiiance  by 
vibration,  actual  physical  ahakmg  of  the  plaintiffs' 
house  or  property,  m  within  the  principle  referred  to 
aboTe  and  dealt  with  by  Bramwell,  B,  In  thid 
parti  en  tar  case  there  ia  a  clause  in  the  order  that 
authoriaea  the  works  wbich  says  **  Notbiug  in  thia 
order  shall  exonerate  the  undertakers  ^om  any  indict* 
meat,  action,  or  otber  proceeding  for  nuisance  in  the 
event  of  any  nuisance  being  occasioned  by  them." 
What  it  really  comee  to  is  tbia— that  not witbatan ding 
that  ord**r  It  is  augg«ited  that  for  months,  it  may  be 
for  years,  after  the  first  erection  or  conatruction  of 
the  worka  the  d«  fen  dan  la  are  entitled  to  make  the 
neighbourhood  uninhabitable  or  to  cause  seriona 
annoyance  to  the  neighboura,  until  the  time  shall 
bare  artiv'ed  when  they  have  contrived  or  munaged  ia 
some  way  or  other  to  curry  on  their  worka  without 
oreaving  a  nuiaaoce.  What  is  to  happen  in  luoh 
a  QMa  or  iu  this  case,  if  they  ne'fer  succeed  in 
doing  that,  iio  one  baa  told  me. 

However^  that  proposition  or  anggeition  waa  not 


laid  down  very  positively,  and  it  it  to  me  e>  tirely 
liOVfl  and  straipge,  and  one  to  wbioh  I  am  qaice 
unable  to  accede.  I  would  rather  say  that  after  the 
conntruotion  of  tbeir  works,  if  not  before,  ttie  owneri 
of  thoae  works,  particularly  nn^ter  an  order  anclt  aa 
this,  are  not  entitled  to  carry  them  on  at  all  uulasa 
or  until  they  can  do  so  without  ooGatioLingaouiaaQoe 
to  the  ndgbbounng  owners  of  property* 

As  to  the  old  mtkchinerv,  it  appears  It  im  stUl  used 
occasionally  daring  the  night.  Ac  all  events,  it  has 
not  been  running  long  enough  for  the  defendanta  to 
acquire  a  right  as  against  any  of  thrae  plains  iSs  to 
work  tt^at  machinery  ao  at  to  oooasiou  a  Quirance, 
althuugh  it  ta  quite  clear  they  wo  aid  not  have  been 
able  to  get  an  injunction  on  an  interlocutory  applioa- 
tioD ;  but  at  the  hearing  d^'Uy  is  immateriat^  urilw 
it  be  long  enoui^b — twenty  ^eara,  or  ■ometaingof 
that  kiijd — to  create  a  right  in  the  d«fei*danti. 
tTnder  tht^ae  circum*tance8  there  must  be  an  injuoc- 
tioUj  not  distinguiahitig  in  any  way  between  the  old 
machiuery  and  the  nt^w.  Tbe  injunction  will  be  to 
restrain  tbe  defendanta  from  carrying  on  these  works 
in  suub  a  way  aa  to  cause  a  nuisance  or  injitry  to  the 
plaintiffs — that  ttt  dnring  the  oontmnanoi  ol  tbiO' 
leaafa* 

As  regards  the  plaintiff  Stone,  1  hold  that  ther«ii 
a  nuisance  calculated  to  injure  the  reversion.  It  is 
calculated  to  des^ri^y  the  houiea.  I  grant  an  injoac- 
tion  in  Stone^i  case  in  raepeot  of  vibration  aa  to  hll 
reversion. 

Founder,    KM*— I   mtk   for   &  suspension  of   Uw 

injunction. 

Joyce,  J*— You  may  have  m  mon^is. 

Solicitors^    Beamnont  it  Sm;    Cunliff^  S 
port. 


March  2. 


E.  B.  Div. 

(Lord  Alverstone,  L^C,  J»,  and  ] 
Wills  and  Kennedy,  JJ.) 

Hex    v.   His  Hoiroim    Jitdgk  WHnsaoEifi   AMSt 

Ej:    ijarte     BOOEBS.  (a,) 

County  court— Equitable  jurisdiction— Agrtfmmti  t»  fmF- 

ch*jse  house  pfoperttf  tifoHh  jnore  than  £600  tftilgM  Is 

a  mort^af^e^Fricefor  equity  of  redemption  tt^remi  at 

£76  —  Specific  performance  ^-  Juri»'iiction  —  Omud* 

Courts  Act,  1888  (61  <t  62  Vict.  c.  43)»  u.  67,  136. 

Sf'ld,  tliot  the  count}/  court  had  JuHsdietiom  mm4tt 

section  ST,  Bub^ieciion  4,  of  tht  County  CoarU  Adp  ISI6» 

to  hear  an  action  hrouyht  on  a  contract  far  tks  mh  ^  pm 

eqiiiiy  of  redemption  agreed  at  the  value  of  £7$  fiffjiMifi 

tha  value   of  the  property  that   wot  the  suhfedi  ^  lAt 

mle  iffouM,  but  for  the  charge  upon  if.  Aavs  iijuorilaf 

£500.  y       *-       » 

In  this  case  a  rule  in  the  nature  of  a  mamdmrnms  fettl 
been  granted  calling  upon  his  Honour  Jiidgw  Wbii#^ 
borne,  the  judge  of  the  Birmingham  Obunty  OoQfl, 
to  rb'tw  cause  ^^hy  be  abould  not  b^ar  and  daftvulaa 
an  action  of  Rogers  v.  Sumphreys,  in  wbinh  tike 
learned  ju^^ge  bitd  decided  in  the  otroniiistas»oai  Im 
hud  no  jurisdiction  to  entertain, 

Ttie  action  was  brought  under  the  equity  jmiadio* 
tion  of  the  county  court  for  spedflc  per  format)  c«  of  a 
contract  to  purcbaae  certain  bouse  pfopsrty  from  a 
trustee  of  a  creditors'  deed«  The  oonstdtration  for 
the  porch ss«i  was  the  payment  of  a  ium  of  £7&  %;»  the 
or^diturs.     The  property  was  heavily  mortgaged^  and 

(d.)  Beported  by  Sbskdtx  Bezd,  Esq.p  Batfister- 
^  at>Law* 
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Bsx  V.  His  Hofoxtb  Jxtdob  WHiTBHOBirB  and  Huicphbits. 


High  Ck>URT. 


the  imrohaser  wai  to  ba?  it  rabjeot  to  the  oharge. 
Bridraioe  was  itivea  that  the  prop<irty,  if  it  h%d  not 
been  mortgaged,  would  have  been  worth  from  £1,500 
to  £1.700. 

The  Oonnty  Courts  Act,  1888.  by  section  67.  giyes 
the  county  court  jurisdiction  in  such  a  case  where 
the  Talne  of  the  property  does  not  exceed  £500. 

In  the  county  court  the  point  was  taken  by  the 
defendant  that  what  was  proposed  to  be  bought  was 
property  of  the  estimated  ralue  of  more  than  £500, 
subject  to  a  charge,  and  therefore  property  of  greater 
Talue  than  the  limit  imposed  by  the  statute. 

For  the  plaintiff  the  contrary  was  arsrued. 

The  county  court  judge  was  of  opinion  that  the 
defendant's  contention  was  the  correct  one,  and, 
aocordingly,  that  he  had  no  jurisdiction,  and  he 
declined  to  he«r  the  action. 

The  plaintiff  thereupon  obtained  this  rule,  and 
the  question  was  argued  whether  when  property 
exceedmff  £500  in  Talue  is  so  chargf  d  that  the  value 
of  the  equity  of  redemption  is  under  £500,  a  contract 
for  the  sale  of  the  equity  of  r^'demption  is  within  the 
jurisdiction  of  the  coun^  court. 

ff»  SuUon,  against  the  rule. — ^The  purchase-money 
must  be  taken  in  a  technical  sense,  and  not  at  the 
amount  fixed  or  agreed  upon  for  the  sale  of  the 
equity  of  redemption.  Here  the  sale  pasted  the 
ot^nership  in  property,  subject,  no  doubt,  to  a  charge 
of  greater  Talue  than  £500.  And  section  67  (4)  of 
the  Act  of  1888  expressly  limits  the  power  of  the 
oonnty  court  to  c«ses  where  the  value  of  the  property 
**  shall  not  exceed  the  sum  of  £500."  By  section  126 
of  the  same  Act  power  is  giTcn  to  the  High  Oourt  or 
any  judge  thereof  to  ord«r  the  removal  into  the  High 
Court,  by  ecriiorari  or  otherwise,  of  any  action  com- 
menced in  the  county  court,  if  the  High  Court  or  a 
judge  should  deem  it  desirable.  Provision,  therefore, 
is  made  to  have  suuh  a  case  as  this  commenced  in  the 
county  court  tried  in  the  High  Court.  Moreover,  the 
advalorfm  stamp  on  the  conveyance  would  be  payable, 
nut  on  £75,  but  on  the  esumated  capital  value—that  is, 
on  a  sum  greater  than  £500.  The  county  court  jadge 
was  therefore  right  in  refusing  to  bear  and  determine 
the  action,  and  the  rule  should  be  discharged. 

H.  A.  MeCardie,  in  support  of  the  rule. — ^The  rule 
should  be  made  absolute,  for  all  tiiat  is  agreed  to  be 
purchased  here  is  the  equity  of  redemption.  The 
price  to  be  paid  for  that  is  less  than  £500.  The 
matter  therefore  comes  within  the  jurisdiction  given 
to  county  courts  by  section  67.  If  any  difficulty 
arises  the  remedy  is  by  certiorari  under  section  126. 

Lord  ALTBBSTOin,  L.C.J.— I  think  the  learned 
oonnty  court  judge  in  raising  this  point  calls  aftention 
to  what  I  will  not  csil  a  defect,  because  it  may  very 
Hkely  be  right  as  to  jurisdiotioa,  but  to  a  point  which 
may  require  further  consideration — namely,  the  ques- 
tion whether  or  jiot  it  was  intended  or  is  desirable 
that  the  county  court  shnuld  have  jurisdiction  in  a 
o«se  where  the  subject  of  the  contract,  the  purchase- 
mo*  ey  of  an  equity  of  redemption  in  t^is  case,  is  below 
£500,  but  the  value  of  the  property  which  is  actually 
b  ing  transferred  snt>ject  to  the  charflr**  may  be  very 
much  larger.  In  this  qu<wtion  of  difficulty  the  only 
safe  rule,  m  my  opinion,  to  follow  is  to  give  the  best 
oonstruction  we  can  to  the  langnage  of  the  section, 
and  not  to  put  an  artificial  construction  upon  the 
section  unless  we  see  the  conseqaeoces  ar**  such  that 
we  are  driven  to  the  condusiou  that  the  Legi»lature 
has  uned  the  words  in  a  limited  sense.  A^  has  been 
pointed  out,  the  section  is  a  general  section  relating  to 
all  classes  of  property,  and,  of  course,  would  include 
chattels  as  weu  as  real  property;  therefore  it 
if    not    specially    directed    to  the  cases  in  which 


the  purchase-money  of  land  only  would  be 
the  subject  of  the  consideration.  The  language  is 
"  For  specific  performance  of,  or  for  the  performing, 
delivering  up,  or  cancelling  of  any  agreement  for  the 
sale,  purchase,  or  lease  of  any  property  where  in  the 
case  of  a  sale  or  purchase  the  purchase-monef ,  or  in 
the  case  of  a  lease  the  value  of  the  property,  shall  not 
exceed  the  sum  of  £500."  It  seems  to  me  that  as  the 
section  contemplates  all  kinds  of  things  being  sold, 
we  must  assume  wrimdfade  that  the  wor&  "  purchase- 
money  "  meen  the*  purchase-mooey  for  what  was  the 
subject  of  the  purchase  and  sale,  and  to  a  certain 
extent  that  view  Is  justified  by  the  following  words, 
"  or  in  the  cas«i  of  a  lease,  the  value  of  the  property" — 
being  a  special  exception  where  they  could  not  get, 
so  to  speak,  the  standard  of  purchase-money.  Under 
theee  circumstances  it  seems,  though  it  may  be  but 
indirectly,  the  court  has  been  given  primd  facie  and 
subject  to  the  power  of  removal,  a  jurisdiction  in  cases 
in  which  the  questions  will  really  affect  property  to  a 
much  larger  sum  than  £500.  I  do  not  think  that  it 
would  be  safe  to  put  an  artificial  construction  on  the 
words  "  purchase-money "  but  we  ought  to  look  at 
what  was  the  purchase-money,  the  sui>ject  of  the 
contract  sought  to  be  performed  or  cancelled.  In  these 
droumstanoes  I  think  the  f acu  of  this  case  show  that 
what  was  being  sold  here  was  the  equity  of  redemp- 
tion for  £75,  and  therefore  I  think  we  must  hold 
that  the  learned  judge  had  |>rtfn<f/acM  jurisdiction; 
I  think,  moreover,  it  is  not  material,  as  has  been 
pointed  out  during  the  argument,  that  there  are 
powers  of  removal  if  it  should  turn  out  that  the 
interest  in  much  more  valuable  property  is  at  stake. 
I  quite  follow  the  line  of  argument  which  impressed 
the  county  court  judge,  whidi  Mr.  Sutton  very  clearly 
brought  bei  re  us ;  that  for  a  long  period  of  years, 
when  property  is  sold  subject  to  a  charge,  for  the 
purposes  of  stamp  duty  the  consideration  and 
purchase-money  is  to  be  t^ken  to  be  i  he  total  amoimt 
in«iluding  the  charge^  I  do  not  think  the  Stamp 
Act*  can  be  said  to  be  ^n  yari  maUria ;  but  whether 
they  be  so  or  not,  if  it  was  intended  to  draw  such  a 
disrinotion  here,  I  think  it  must  be  done  in  clearer 
language  than  is  uied  in  this  section,  and  I  feel 
constrained  to  give  the  natural  meaning  to  the  words 
"in  the  case  of  a  sale  or  purchase  the  purchase- 
monev,  or  in  the  case  of  a  lease,  the  value  of  the 
property,  shall  not  exceed  the  sum  of  £500,"  and  to 
say  that  the  coun^  court  judge  had  jurisdiction.  I 
quite  understand  his  feeling  of  doubt  upon  the 
matter,  and  I  think  we  ought  to  give  him  assistance 
by  saying  that  in  such  a  case  we  think  the  jurisdiction 
exists,  and  ought  to  be  exercised  unless  the  case  has 
been  removed.  If  it  is  thought  the  resuh  of  our 
judgment  is  to  give  the  county  courts  jurisdiction 
whiuh  they  ought  not  to  have,  it  must  be  altered  by 
amending  the  Act  so  as  to  make  this,  mi^tter  dearer 
than  the  langnage  of  this  present  section  makes  it. 

Wills,  J. — ^I  am  of  the  same  opinion.  There  is 
nothing  to  guide  us  as  to  what  the  meaning  of  the 
Legislature  is  except  the  words  they  have  used  in  the' 
spedtfc  sub-section,  because  to  my  mind  the  Stamp 
Acts  do  not  throw  any  light  upon  it.  Toe  Stamp 
Acts  are  Revenue  Acts,  aod  they  arn  always,  or  at  any 
rate  generally,  framed  with  the  view  of  giotting  as 
much  out  of  the  subj-ct  as  can  possibly  be  got,  and, 
therefore,  it  is  very  natural  that  they  should  nee 
language  which  will  cover  the  amount  upon  which 
duty  is  to  be  charg«*d — namely,  the  whole  value  of 
property,  including  the  sum  by  which  its  real  value  is 
diminished,  which  is  the  charge  upon  it.  Therefore 
I  do  not  feel  that  the  Stamp  Acts  give  me  any  assist- 
ance whatever.  Then  we  are  driven  back  to  give  the 
words  their  natural  meaning.    "  Properly  *'  is  a  very 
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:ly  reporter. 


[Xioit  18.1904]  VqL    Ln. 


Hiaa  OoimT^ 


BoBDrsoir  v.  Bubhell'b  Tiemka  Bakbay  Co.  amb  Akothbr. 


HiaH  Co0aT- 


large  word^  Ce;tain!y  it  would  include  the  equity  of 
redemptioti,  and  I  thiak  if  ftuybod^r  were  asked  with 
reap^ct  to  this  tranaactioa  what  property  wai  being 
sold^  hifl  answer  would  be  "  the  equity  of  redemp- 
tion "^that  ii  made  6veu  more  deaft  I  think,  by  tbe 
use  of  the  wordi  *'  the  purchasa-money*"  That  meani 
the  purcb  age -money  lor  the  property,  and  tbe  refer- 
ence to  the  purohaae- money,  I  think,  makes  the  guna 
which  haa  been  afO'^ed  to  be  given  between  the 
parties  the  standard  of  what  the  property  is  worth— 
the  property  whioh  is  the  subject  of  sale  ;  and  in  that 
way  throwa  a  redacted  light  upon  the  interpretfrtion 
whioh  ought  to  be  given  to  *' property,"  I  think, 
therefore,  this  really  was  &  contract  lor  the  sale  of 
the  eq^nity  of  redemption  for  £75,  and  therefore 
that  it  is  within  the  jurisdiction  of  the  county  court 
judge. 

Kenwedt,  J. — I  agrte.  It  seems  to  me  very  much 
as  my  brother  Wills  has  put  it,  that  the  natural  and 
proper  rule  in  this  ctse  is,  as  far  aa  you  can,  to  follow 
the  natural  and  fair  meaning  of  the  words  in  their 
position  aa  used  in  the  sentence,  and  if  anybody  had 
said  in  this  case  '*  What  money  did  you  purehase  the 
equity  of  redemption  for?"  he  wonld  have  said 
"  jE7o " ;  and  it  ii  enacted  that  if  the  purchaee- 
money  doee  not  exceed  a  certain  limit  that  the  county 
court  judge  has  jurisdiction,  In  this  case  the  limit 
apparently  wae  not  reaohed. 

J^uk  made  uhtolute  again»t  the  de/endanU  with  cofl(». 

HolicitorSj  Solkiior  to  the  Treasury ;  Fidd,  Ho^coe, 
d*  Co.,  for  Bhtrioin  dp  Ht^dgerSi  Birtnmgham. 


K.  B.  Dip.       I 
(Channell.   J.)  f 


Feb.  25, 


KoBlNSOSf   P,   BUTUfBLL'S    VIENNA    BaESRT  Co.   AHD 
ANOTlilCH.   (a.) 

Vompany — Dt l^iduiru — FloaUn g  Accuriiy —Exec ution — 

Agreeii^ttti  by  crnnpany  with  theriff  to  pay  off  Judg* 

ment  debt  hy  instalm^nti  to  avoid  mle — My  hi  io  nutta^^, 

U^tr  a  writ  <^/  ^.  fa.  thr  go&d^  of  a  limUed  company 

wen  MiMd  in  txeeution  of  a  Jadgment  debt.     In  order  to 

avoid  a  mle  the  company  agreed  with  the  sheriff,  with  the 

aisstUof  the  Judgment  crtditor^  that  in  tmutderation  of  hii 

not  selling  the  goods  ih^y  would  pay  the  sheriff  out  of  the 

daUy  takings  £3  ^s.a  day'^£^  to  go  towards  the  paying 

aff  of  ^Ae  debt  and  5i.  for  sheriff' 3  charges*     A  receiver 

UNM  tv^t^tfentlg  appointed  in  a  debenture -holders*  action, 

and  he  claiTned  the  sum  of  £1^^  the  net  amount  v^  the 

hands  of  the  sheriff, 

Held^  that  tJie  judgment  creditor  was  entiiled  to  retain 
the  moneys^ 

Eobsoa  V.  Smith,  43  W,  E.  632,  [1895]  2  Ch.  118, 
discussed* 

In  this  caie  an  order  was  made  by  Lawrance,  J*,  at 
chamhera  upon  interpleader  prooeedings  directing  the 
question  of  law  to  be  set  down  for  hearing,  and  the  point 
argued  was  whether  under  the  circumstances  the 
claim  laid  by  debenture  ^holders  to  certain  payments 
madfi  to  an  execution  creditor  by  liie  company  was 
one  that  could  be  enforced. 

The  company  was  regiatered  as  a  lim  ited  company 
on  the  23rd  of  February,  1903,  the  capital  being 
3,500  shares  of  £1  each. 

On  the  27th  of  February ,  four  days  later,  five 
debentures  were  issued  for  *  100  each*  The  company 
got  into  difficulties,  and  Mr,   Bobinmrn   obtained  a 


(a.)  Eeported  by  Baskine  Beid,  Esq.,  Biy-mtfr- 


judgment  against  the  company*  The  money  waa  not 
paid,  and  on  the  24th  of  Ootober  the  sheriff  w^t 
mto  posfleiHion  under  a  writ  of  fi,  /a. 

The  company,  in  order  ta  avoid  a  sale  of  the  stock, 
agreed  with  the  sheriff,  with  the  assent  of  tbecredttor^ 
that  in  consideration  of  his  not  selling  the  goodi, 
the  company  would  pay  him  £3  5a*  a  day  from  tha 
daily  takings,  of  which  5a.  waa  for  the  theriCi 
charges. 

On  the  2 1st  of  November  an  order  wat  made  by 
Farwell,  J.,  appointing  a  Mr*  Hillman,  the  olaimwit 
in  these  interpleader  proceedings,  receiver  and 
manager  on  behalf  of  the  debenture-hQlders  of  the 
undertaking  and  property  of  the  company  in  a 
deben tore-holders^  action. 

On  the  21th  of  November  the  receiver  d&im^  tlie 
sum  of  £75,  the  net  amount  in  the  hands  of  thi^ 
iheriff  under  the  agreement  with  the  company.  Ao 
interpleader  summons  was  taken  out,  and  uj^  th* 
hearing  of  the  summons  the  master  decided  agaiuflt  the 
receiver's  clsdm.  TTpon  appeal  to  Lawranoe,  J*»  at 
chambers  the  learned  judge  directed  the  question  of 
law  to  be  let  down  for  hearing. 

Colam,  for  the  claimant.— The  receiver  and  mttUipr 
for  the  dehenture-bolders  is  entitled  to  the  mocief 
that  has  been  paid  to  the  sheriff  and  can  recov^  it 
because  it  was  not  paid  to  him  as  a  legal  officer  under 
an  order  of  the  court,  but  merely  as  agent  for  th« 
execution  creditor.  Until  the  money  waa  paid  ofer 
to  the  execution  oreditor  it  was  in  gremio  letfi*  and 
was  still  in  the  debtor's  pocsession  ;  Duveif  *t  Ca^  r* 
WiUmmmm  dfe  Sons  (limit^dl  46  W.  H,  571.  [im$]  f 
Q.  B.  195;  fn  re  Opera  [LimiUd),  m  W,  t  m% 
[1891]  3  05.  260;  and  Taunton  w.  Sh&rif&f  Wmmkk- 
t^w,  43  W.E.  35,  [1895]  2  Ch,  319. 

Muir  Macktnzie^  for  the  eitecution  creditor*— Hm^ 
paid  to  avoid  a  sale  is  in  the  same  poiition  ss  mn^ 
paid  under  a  garnishee  order,  and  becomes,  vbfln  pul, 
the  absolute  property  of  the  execution  creditor.  TUi 
is  not  a  esse  of  goods  in  charge  of  the  sheriff^  whioh 
would  be  no  doubl  subject  to  the  righti  of  tilt 
dffbenture  -  holders,  Debentures  give  the  holdMt 
thereof  a  floating  charge  on  all  the  as  seta  of  te 
company,  subject  to  a  Uoence  to  une  the  ssid  aMill 
in  the  ordinary  courte  of  business.  In  Bekmm  f* 
BmitK  43  W,  E,  632,  [189:i]  2  Oh,  I  IS,  it  wmi 
that  money,  evi^n  tbough  paid  under  oompalsioii 
the  ordinary  course  of  bufineeSf  oannot  be  tsoovi 
and  here  there  was  an  express  agioament  oa 
considt'rdtion  under  which  the  manay  nov  •Doglti  I 
be  rACovered  was  paid. 

Stock  V,  Holland,  22  W.  R*  6Sl,  L.  B,  9  Ex.  H7, 
and  Simultaneous  Colour  Printing  BundicaU  v^*  A*oi«tr- 
aker,  [1901]  1  K.  B,  771,  49  W.  H.  Dig.  U,  w<n«ali» 
referred  to. 

Cohim  replieflp 

OnAi^xBLii*  J.^No  doubt  this  oase  presetita  ioasi 
d  fficulty,  and  as  none  of  the  authoritiei  praeiady 
cover  it,  I  hi^ve  to  form  my  own  opinioii«  &ad  tiia 
Qonolusiou  I  have  come  to  ii  tiiat  Uia  olaim  of  Ibi 
execution  creditor  must  prevaU»  My  re^aoiv  te 
coinitig  to  thit  conclusion  are  becf|use  I  tlilalE  H 
must  be  taken  that  theie  daily  payments  of  £3  €iat  til 
the  takings  of  the  business  are  payments  to  th«  jndl^ 
ment  creditor  on  account  of  his  debt  made  to  blai  m 
ooneidi; ration  of  his  not  pressing  ou  his  exoontliM* 
Mr4  Col  am  said  that  a  compulsory  payment  wmok  m 
this  wa»  not  a  payment  in  the  ordinary  oomem  ot 
business.  The  company  were,  however,  in  no  Wif 
bound  to  make  this  agreement,  nor  was  til#  jtldCMMl 
creditor  compelled  to  forego  his  right  to  Mci  IIm 
goods  in  the  sense  that  the  money  was  eitli«r  |pild  or 
reuUved  under  eompuliion  at  ^L    It  was  mpprnmrnHf 


hM 
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paid  day  by  day  as  part  payment  of  the  oompany's 
debt,  and  I  most  take  it  tnat  the  sheriff  entered  into 
that  arrangement  with  the  assent  of  the  execution 
creditor.  The  object  of  that  arrangement,  as  it  seems 
to  me,  was  to  benefit  all  parties  ooncerned  by  pro- 
viding a  way  by  whioh  the  bosiuess  could  be  carried 
on,  and  it  seems  to  me  that  under  that  agreement  the 
money  paid  was  psid  as  part  payment  of  a  debt  of 
the  oompany.  Boh$on  ▼.  Smith  is  an  authority  for 
saying  that  mon^  so  paid  cannot  be  recovered.  It 
is  qmte  true  that  the  debenture-holders  have  got  a 
floating  security  over  the  whole  of  the  goods  of  the 
company,  but  this  being  an  agreement  made  by  the 
debtor  company  whilst  the  debtor  oompany  was  in 
fact  carrying  on  business,  and  the  purpose  of  the 
agreement  beiog,  as  I  have  said,  to  enable  it  to  carry 
on  its  business,  Uie  licence  given  by  the  debenture- 
holders  to  the  company  to  carry  on  their  business  in 
the  ordinary  way  was  not  determined.  That  being 
so,  my  judgment  must  be  for  the  execution  oreditar 
vrith  oosts. 

SoUcttor  for  the  claimant,  A.  H,  Crickmay. 

Solicitors  for  the  execution  creditor,  Hatchett-Janea 
&  Co. 


K.  B.  Div.  \ 

(Lord  Alverstone,  L.O.J.,    and  [  Dec.  9,  10. 

Lawrance  and  Kennedy,  JJ.)    J 

Garbutt  {AppdlanC)  v.  Standivq  Joint  CJoMMrrTEB, 
&0.,  OF  BuBHAM  {Respondents),  (a.) 

Police  —  Pension  —  Superannuation  of  constables  — 
"  Approved  service  *'--PoUce  Act,  1890  (53  <fc  54  Fict. 
c.  45),  s.  1. 

By  section  1  of  the  Police  Act,  1890,  it  is  enacted  that 
"  every  constable  in  a  police  force,  if  he  has  completed  not 
lew  than  twenty-five  years*  approved  service  .  •  .  shall 
.  .  .  be  entitled  without  a  medical  certificate  to  retire 
and  reeeioe  a  pension  for  life,** 

Held,  that  such  **  approved  service**  must  be  a  con- 
tinuous service,  and  that,  in  computing  the  twenty -five 
years,  separate  and  broken  periods  of  service  cannot  be 
added  together. 

Case  stated  by  the  justices  for  the  county  of 
Durham. 

This  was  an  application  made  to  the  said  justices, 
at  quarter  sessions,  on  behalf  of  the  appellant,  a 
reti^  police  constable,  by  way  of  appeal  against  the 
refusal  of  the  Standing  Joint  Committee  to  admit  his 
claim  to  a  pension  under  the  provisions  of  the  Police 
Act,  1890. 

On  the  hearing  of  the  application  the  appellant 
relied  on  a  certificate  of  approved  service  for  upwards 
cf  twenty-five  years,  which  was  produced  in  evidence, 
and  a  copy  of  which  formed  part  of  the  case. 

The  certificate  was  dated  the  1st  of  July,  1903,  and 
was  beaded  as  the  return  of  service  of  the  appellant 
**  recommended  for  an  ordinary  pension."  The  details 
of  the  certificate  showed  that  the  appellant  joined  the 
force  on  the  7th  of  September,  1876,  and  resigned  on 
the  30th  of  Ai>ril,  1881,  making  four  years  236  days ; 
that  he  was  reinstated  police  constable  on  the  27th  of 
August,  1881,  and  was  called  on  to  resign  on  the  9th 
of  February,  1889,  making  a  further  period  of  seven 
years  and  167  days;  and  that  on  the  1st  of  A^ril, 
1889,  he  was  reinstated  as  a  constable,  and  he  retired 
as  *'  long  and  faithful  service  class,  the  1st  of  March, 
1897,"  this  makioff  a  further  period  of  thirteen  years 
and   sixty -one   days*      '*  Total    approved   service, 

(a.)  Reported  by  E.  G.  Stillwbll,  Bsq.,  Barrister- 
at-Law. 


twenty-five  years  ninety-nine  days."  Below  this  was 
the  fouowing :  '*  I  certify  that  the  term  of  approved 
service  entered  above  has  been  diligent  and  faithful 
service  within  the  meaning  of  section  4  of  the  Police 
Act,  1890.  (Signed)  H.  Websteb,  Acting  Chief 
Constable." 

(Footnote). — *'  If  the  constable  has  been  advanced  in 
date,  promoted  or  reduced,  state  the  date  when.  If 
he  had  quitted  the  service  and  rejoined,  state  the 


Details  so  required  were  all  filled  in  in  the  above 
certificate. 

The  respondents  tendered  evidence  to  the  effect  that 
the  service  of  the  appellant  during  the  said  period 
had  not  in  fact  been  diligent  and  faithful  service, 
and  contended  that  the  certificate  related  to  tiie 
period  o(  service  and  was  not  conclusive  evidence, 
and  that  the  acting  chief  constable  could  not  certify 
as  to  character  which  appeared  from  the  police 
records,  and  that  the  joint  committee  were  entitled 
to  exercise  their  discretion  as  to  granting  or  with- 
holding a  pension  on  the  ^und  of  misoondact. 
The  appellant  contended  that  it  was  not  open  to  the 
respondents  to  contradict  the  certificate,  and  that 
such  evidence  was  therefore  inadmissible. 

On  this  point  the  justices  agreed  with  the  conten- 
tion of  the  appellant  and  refused  to  receive  evidence 
as  to  the  character  of  the  appellant. 

The  respondents  further  contended  that  upon  the 
true  construction  of  the  Act  it  was  necessary  that  the 
whole  period  of  service  of  twenty-five  years  should  be 
continuous  in  order  to  entitle  the  appelant  to  a 
pension  in  respect  thereof. 

The  appellant  contended  that  the  period  need  not 
be  continuous,  and  further  contended  that,  even  so, 
the  certificate  of  approved  service  once  given  pre- 
cluded the  respondents  from  raising  this  point. 

The  justices  considered  that  the  Act  required  that 
the  wnole  period  should  be  continuous,  and,  inas- 
much as  the  certificate  sho9«red  on  its  face  that  there 
had  been  two  breaks  in  the  period  of  service,  they 
considered  that  it  was  open  to  the  reaponoents  to 
raise  this  point,  and  they  accordingly  dismissed  the 
application  of  the  appellant 

Tue  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  dismissing  the 
application  on  the  ground  stated,  and  if  they  were 
not  right,  whether  they  were  right  in  rejecting  the 
evidence  tendered  on  behalf  of  the  respondents. 

Plckersgill  {Simey  with  him),  for  the  appellant. — 
The  service  need  not  be  a  continuous  service.  The 
certificate  given  to  the  appellant  ib  conclusive  in  the 
appellant's  favour,  and  therefore  he  is  entitled  to  a 
pension.  Section  1  (a)  provides  that  a  constable  who 
has  completed  twenty-five  years'  approved  service 
shall  be  entitled  to  a  pension  for  life.  Section  4  (1) 
defines  "approved  service"  as  such  service  as  may, 
after  deductions  in  respect  of  sickness,  misconduct,  or 
neglect  of  duty,  be  certified  under  the  order  of  the 
pouce  authority.  The  certificate  given  to  the  appell- 
ant certifies  that  his  "  term  of  approved  service  had 
been ' '  diligent  and  faithful  service  within  the  meaning 
of  section  4/'  and  the  respondents,  therefore,  have 
bound  themselves  to  treat  the  appellant's  service  as 
"  approved  service."  Section  5,  sub-section  5,  clearly 
sho«vs  that  the  service  need  not  be  continuous,  as  it 
refers  to  the  time  elapiing  between  retirement  and 
commencement  of  service  again  as  not  to  be  reckoned 
as  approved  service  in  respect  of  the  provisions  as  to 
pension.  All  separate  periods  of  service  may  be  added 
together  in  computing  the  twenty-five  years. 

He  referred  also  to  section  30,  sub-section  8,  and 
Walker  v.  Simpson,  [1903]  A.  C.  208,  51  W.  B.  Dig. 
115. 
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to  reclion  at  the  comnaeiioeineiit  thereof.  T«t  one 
seei  that  in  inch  a  case  it  ha«  to  be  proTided  for  by 
©xpfeas  enact ment  that  the  m&Q  ihOHld  be  entitled  to 
add  together  hi§  i^parate  perioda  of  temca.  That 
seems  to  show  that  abaeno©  without  leave  ihali  not  be 
considered  as  part  of  the  approved  Herrice  in  the 
force.  Then,  in  aection  5^  which  is  the  section  which 
deals  with  diiablenaent  and  incapadty  daring  eerrloe, 
we  find  a  correspondiog  ppoviaioii»  which, 
attain,  I  think,  is  abaolutely  nnneceaBary  if  Mr. 
FickersgiU'a  argument  tbat  all  the  separate  periods  of 
service  may  be  added  together*  In  the  face  of  theee 
two  proviiions  I  think  it  is  a  itrong  thing  to  iay  that 
if  a  man  ehooset  to  abeent  himielf  from  the  force,  (or 
however  long  a  period  or  for  whaleTer  purpoeea  he 
likes,  he  cao  claim  that  the  twenty- five  jeart  service 
can  be  made  up  of  aeparate  and  broken  periods,  Thm 
section  21  refers  to  a  man  beiiiK  retired  withont  a 
pensioti  and  it  says  that :  *'  If  a  conitable,  not  having 
been  dismiiaed,  leaves  a  poUoe  foroe  without  a 
pension  or  gpataity»  the  police  authority  oiay, 
if  it  seems  to  them  jnit,  pay  him  the  whole  or  pait 
of  the  rateable  deductions  which  have  been  inada  frtsei 
hia  pay.  Again,  I  think  that  section  is  not  condn«iT< 
be<^use  it  may  be  said  that  if  a  man  dooa  not  dtlm 
any  repayment  of  the  dednotiona,  he  onght  to  bf 
allowed  when  he  goes  on  semce  at  the  latier  p«rtod 
to  add  the  two,  thim,  or  fonr  periods  together.  I 
agree    that    that    section  is  not  concinsive,   bat  it 


Montague-ShmTTmn,  KM.  (MeyjuU  wilh.  him),  for 
the  reapoiidenti*— There  is  nothing  in  tha  ict  which 
a  ays  whether  the  service  must  be  oontiiiiiouH  or  not, 
hut  warioiis  B€»ctioni  indicate  that  the  Legialatore  mast 
have  intended  that  in  order  to  be  entitled  to  a 
pension  for  life  the  constahle's  service  should  be  a 
eontinuoas  service*  Section  5  shows  that  unless  the 
suspenaion  is  recognized  by  the  Act  it  shall  not  count 
aa  continuous  aervice*  Section  4,  aub-section  6,  and 
section  21  clearly  show  that  the  service  mmt  be 
continaons. 

Lord  AxvEESTONB,  L.OJ.— This  case  is  not  free 
from  diffi^colty,  and  l  certftinly  think  it  is  very  desir- 
fthle  that  the  matter  ahotild  be  put  beyond  all  qnestion 
by  some  amending  statute  or  by  some  rej^nlationi  if 
such  can  be  made,  which  wiU  prod  ace  that  result,     I 
mm,  however,  of  opinion  tbat,  upon  the  construction 
of  the  Aot»  the  lervice  referred  to  muit  be  oonttnnous 
serrice.     In  thia  caae  there  is,  as  far  ai  I  can  gather, 
no  certificate   of  the    *'  police    authority,"    and    no 
order  ot  the    **  police   authority'*   under  toction  4,  ^ 
sub-section  1*  haa   been  produced  before    ns.    The  * 
document  before  ns  is  the  certificate  signed  by  the  ' 
acting  chief  constable  of  the  police  under  aub-ieetion 
2   of   section  4,   and  it  shows  a  service  of  twrenty- 
fi?e  years  and  ninety-nine  days    made  up  of  three 
periods,  there  being  a  break  of  four  months  in  1881, 
when  the  constable  retif^ed  on  the  30th  of  April  and 
was  reinstated  on  the  27th  of  August.     Then  he  was 
called  upon  to  resign  in  February,  1899,  and  was 
reinstated  in  April  of  the  tame  year.     We  must  take 
it  that  either  he  was  called  upon  to  resign  or  that  he  did 
resign ^  therefore  what  we  havo  to  conaider  is  whether 
'* appro v*d  service"   in  this  Act  means  continuous 
service  or  service  that  may  be  made  np  by  several 
s**pftrate  periods,  and  although  I  do  not  come  to  this 
condu-iion  without  doubt,  1  think,  looking  at  the  Act, 
that  there  are  certain  clauses  whicti  sbow  that  it  muat 
have  been  meant  to  have  been  continuous  service. 
Section  1  speaks  of  a  constable  completing  not  less 
than  twenty -five  years*   '*  approved  service."     Teat 
of  itself  doea  not  decide  the  case,  but  it  rather  points 
to  the  period  being  com  plated  as  a  continuous  period. 
Therefore  we  have  got  to  see  what  light  is  thrown 
upon   it   by  the   other  provisions.     Section   4,  sub- 
leotion  I,  says  that:  *^The  serrice  of  a  constable  for 
the  purposes   of  thia  Act   sh*ll  be  inhject  to  such 
dednctions    in    respect    of  sicknf'ss,   misoondact,   or 
neglect  of  duty  as  may  be  made  therefrom  in  pur- 
suance of  ttie  regulations  of  the  foroe  to  which  the 
constable  belongs;    and  the    expreision   'approved 
service  *   shall    for  the  purposes   of  this  Act  mean 
such    serrices     as     may     after     such     deductions 
as    aforesaid     (if     any]     b«    certified    under    the 
order  of  the  police  authority  to  have  been  dihgeut 
and    faithful    serrice*"      Thia  rather    supports   fllr» 
Shearman's  riew,   because   it  speaks    of  deductions 
iu  reipeot  of  iickneas,  misconduct,  or  neglect  of  duty 
which  would  refer  to  the  period  when  fiie  man  was 
serring,  but  it  is  not  oonclustve,  because  it  is  qui^e 
posiible  to  apply  these  words  to  the  several  periods  of 
serrice,  and  to  make  a  deduction  for  each  period  ao  tbat 
the  total  of  the  various  periods  will  total  twenty  five 
years*     We  have  thus  au  enactment  wbi^h  is  not  a  con- 
clusive one,  but  which  I  think  favours  the  riew  of  the 
serrice  btring  oontinuona.     If  the  learned   oouniers 
argument   on    behalf    of  the   appellant    is    correct, 
that     all     periods     are     to     he     added    together, 
then  why  should  sub*section  5  be  aided,  which  enacts, 
shortly,  that  where  a  cona table  with  the  knowledge  of 
the  police  auttiority  belonga  to  the  army  reserve,  and 
is  cflJied  out  for  training  or  for  permanent  service,  he 
shall  be  entitled,  on  returning  to  the  police  foroe i  to 
reckon  any   approved  serrice   which  he  was  entitled 


does  seem  to  me  to  support  the  riew  that  the  legisla- 
ture was  dealing  with  continuous  serrice,    and   wss 


therefore  prorid&ig  for  a  man  going  out  of  the  i 
before  the  time  when   he  is  in  a  position  to  clsim  a 
pensioa     For  these  reasons  I  think   the  dedmoa  ^ 
the  juatices  was  right  and  that  this  appeal  sboald  bt 
dismiesed* 

LawbanoB,  J. — I  atn  of  the  same  opinion^  It  ta 
impospible  to  say,  readiog  these  sections,  that  th^ 
are  oonsistent  with  the  argumei^t  that  aoj  vmnte  , 
of  aeparate  periods  of  service  may  be  added  tofflAhtt  j 
for  the  purp^^se  of  procuring  the  pension*  It  i#  an  i 
instnnce  among  very  numerous  inatano*s  in  Acts  cl 
Parlmment  where  by  the  inaertiou  of  one  wodd  ths 
framera  of  the  Act  might  have  made  their  aaeaning 
perfectly  dear,  whereas,  in  this  instance,  in  ord«r  to 
ftee  what  the  meaning  of  the  Act  is,  it  is  neoesaary  to 
look  through  a  number  of  sections  to  see  whether  liw 
serrice  was  intended  to  bo  a  continuous  servie*  tat  soti 
If  the  framera  of  the  Aet  have  uaed  the  words  **  acMH 
tinuoua  serrice  **  there  would  have  been  no  dlffionliy 
whatever. 

KENNZDTf  J*— I  think  it  is  Strange,  and  alsfi  w«rf 
mifortunate,  that  the  Legislature  in  passing  thia  Ael 
has  left  to  thoae  who  have  to  adjudieate  upon  it  to 
infer  that  which  is  obriously  a  most  important  p«ct 
of  the  scheme — namely,  whether  the  right  to  pe^nooi 
is  dependent  upon  a  condnuous  and  uointermpted 
serrice,  or  whetoer  the  servije  may  be  made  np  of 
various  terms  of  serrice  with  br«fcks  between  them* 
It  would  have  been  very  easy  to  have  inserted  in  t^e 
Act,  as  my  brother  Lawranoe  haa  painted  out,  the 
words  '*  continuous  serrice."  I  am  not  prapacwl  to 
dksent  from  the  judgment  which  has  been  prouoctnoea 
by  my  Lord  and  by  my  brother  La  wrap  ee*  but  it  is 
not  absent  from  my  mind  that  that  decimon  o«rt«£cdf 
cannot  tend  to  enhance  the  popularity  of  the  poliot 
serrice  which  ie  of  the  higheat  importanoa  to  %km 
community. 

Appeal  dismiued  with  have  to  appeal* 

Solicitora  for  apneUant,  Bill,  Brodrickt  A  Ormg,  for 
A.  e?#ijDd,  We«t  Hartlepool. 

Solicitors  for  respondenta,  Mamde  S  ftealdtfh*  te 
Simetf,  Sout  4  Tliff,  Sunderland, 
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Ctoitrt  Of  Appeal* 

From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Bomer  and  >  Aptil  19. 

Mathew^  L.JJ.)  ) 

Wilson  v,  Twamlbt.  (a.) 

Landlord  and  tenant — Lease — Fuhlic'house — Covenant 
by  lessee — Not  to  door  suffer  to  be  done  any  act  whereby 
licence  may  be  lost — Offence  against  Licensing  Acts 
by  sub^lesste  of  assignee — Action  against  assignee, 

A  lease  of  a  licensed  'public^house  contained  a  covenant 
by  the  lessee  on  behalf  of  himself,  his  heirs,  executors, 
€idministr€Uors,  and  assigns,  that  he  or  they  would  not  do 
or  sufftr  to  be  done  on  the  premises  any  act  whereby  the 
licence  might  be  forfeited  or  the  renewal  withheld.  The 
lessee  assigned  th4  lease,  and  the  assignee  sub-let  the 
premises.  The  suh-lessee  was  convict^  of  an  offence 
cigainst  the  Licensing  Acts,  and  in  consequence  thereof  the 
licence  was  not  renewed.  In  an  action  by  the  lessor 
against  the  assignee  for  breach  of  the  covenant. 

Held,  that  the  assignee  could  not  be  said  to  have 
**  suffered  "  an  act  done  by  his  sub'lessee. 

Appeal  from  the  judgment  of  Kennedy,  J,,  on 
further  oonaideration  after  the  trial  of  an  action  with 
a  jury. 

The  action  was  brought  to  recover  damasei  for 
breach  of  a  covenant  contained  in  a  lease  of  a  hcensed 
puUic-housp,  in  consequence  of  which  the  licence 
was  lost. 

Oa  the  29kh  of  August.  1892,  the  plaintiff's  late 
husband  granted  a  lease  of  a  nublic- house  known  as 
the  '^Qreen  Man  and  Still,*'  inUowcross-street,  Smith- 
field,  for  the  term  of  thirty-fi?e  years  from  the  29th 
of  September,  1892,  at  a  yearly  rent  of  £80.  By  the 
terms  of  the  lease  the  lessee  covenanted  on  behidf  of 
himself,  his  heirs,  executors,  administrators,  and 
assigns,  that  he  would  use  the  premises  as  a  public- 
house  or  beerhouse  only,  and  that  he  would  carry  on 
or  suffer  on  the  premises  or  any  part  thereof  no  other 
trade,  business,  or  manufacture  without  the  previous 
consent  in  writing  of  the  lessor,  and  would  not  do  or 
permit  to  be  done  on  the  premises  or  any  part  thereof 
sMy  act  or  thing  which  might  be  a  nuisance  to  the 
lessor  or  adjoining  occupiers,  and  particularly  would 
not  do  or  suffer  to  be  dooe  on  the  said  premises  or 
any  part  thereof  any  act  whereby  the  licences  neces- 
•ary  for  using  the  premiies  as  an  inn,  beerhouse,  or 
pablio-house,  with  billiards,  as  then  used,  might  be 
forfeited,  endorsed,  or  the  renewal  withheld,  and 
would  at  all  times  take  proper  legal  steps  and  pro- 
ceedings and  endeavour  to  procure  a  renewal  of  the 
necessary  licences  for  so  using  tbe  same. 

By  a  deed  dated  the  6th  of  December,  1892,  the 
lessee,  with  the  consent  of  the  lessor,  assigned  his 
interest  in  the  lease  to  the  defendant 

On  the  death  of  the  lessor  in  1894  the  freehold  of 
the  premises  became  vested  in  tbe  plaintiff. 

At  some  time  prior  to  1901  the  defendant  granted 
a  sub-lease  of  the  premises  to  one  Kingston.  The 
■ub-lease  contained  a  similar  covenant  wiSi  regard  to 
the  licence  to  that  contained  in  the  original  lease. 

On  the  7th  of  December,  1901,  Kingston  was  con- 
victed of  an  offence  under  section  13  of  the  Licensing 
Act,  1872,  with  the  result  that  the  licence  of  the 
house  was  indorsed,  and  a  renewal  of  it  was  subse- 
quently refused  by  the  lioensinff  justices. 

The  plaintiff  alleged  that  t£e  loss  of  the  licence 
constituted  a  serious  iojary  to  the  reversion  of  the 
property,  and  that  the  act  bringing  about  this  result 

(a.)  Beported  by  F.  G.  B^okbb,  Bsq.,  Barrister- 
at-Law. 


being  done  by  the  sub-tenant  of  the  defendant, 
constituted  a  breach  by  the  defeodant  of  the  covenant 
not  to  suffer  any  act  to  be  done  on  the  premises, 
whereby  the  licence  might  be  forfeited  or  indorsed, 
or  the  renewal  withheld. 

At  the  trial  the  jury  provisionally  assessed  the 
damages  at  £160. 

On  further  consideration  Kennedy,  J.,  came  to  the 
eoodusion  that  the  defendant  had  not  **  suffer«>d"  tbe 
act  to  be  done  on  the  premises,  and  was  therefore  not 
liable.  He  accordingly  directed  judgment  to  be 
entered  for  the  defendant. 

The  plaintiff  appealed. 

English  Harrison,  K.C.,  and  C,  Herbert  Smith,  for 
the  plaintiff. — ^The  learned  judge  treated  the  case  as 
governed  bv  Bryant  v.  Hancock  &  Go,,  46  W.  B.  386, 
[1898]  1  Q.  B.  716,  [1899]  A.  0.  442,  48  W.  R.  Dig.  88. 
The  decision  of  the  Court  of  Appeal  in  that  case 
turned  on  the  word  «  wilfully,*'  which  occurred  in 
the  covenant  there,  but  which  does  not  occur  in  the 
covenant  in  this  case.  The  stress  laid  on  that  word 
shows  that,  if  it  had  been  absent,  the  decision  would 
have  been  otherwise. 

Bray,  K,C„  and  Frank  Russell,  for  the  defendant. 
— A  lessee  is  not  the  servant  or  agent  of  his  lessor ; 
and  the  lessor  cannot  be  said  to  have  *'  suffered  "  an 
act  done  by  the  lessee :  Tollman  v.  Portbury,  18  W.  B. 
679,L.B.  6Q.  B.  288. 

OoLUKS,  M.R.— This  is  an  action  by  the  lessor  of 
a  public-house  asrainst  an  assignee  of  the  lessee  for 
breach  of  the  following  covenant  on  the  part  of  the 
lessee :  "  And  will  use  the  said  premises  as  a  public- 
house  or  beerhouse  only,  and  will  carry  on  or  suffer 
on  the  said  premises  or  any  part  thereof  no  other 
trade,  business,  or  manufacture  during  the  said  term 
without  the  previous  consent  in  writing  of  the  lessor, 
and  will  not  do  or  permit  to  be  done  on  the  said 
premises  or  any  part  thereof  any  act  or  thing  which 
may  be  a  nuisance  or  annoyance  to  the  lessor  or 
adjoining  occupiers  .  .  .  and  particularly  will 
not  do  or  suffer  to  be  done  on  the  said  premises  or 
any  part  thereof  any  act  whereby  the  licences  neces- 
sary for  using  the  said  messuage  and  premises  as 
an  inn,  beeriiouse,  or  public- house,  with  billiards,  as 
now  used,  may  be  forfeited  or  indorsed  or  the 
renewal    withheld,    and    will    at    all    times   take 

S roper  legal  steps  and  proceedings,  and  en- 
eavour  to  procure  a  renewal  of  the  necessary 
licences  for  so  using  the  same.**  Th»  defendant 
sub-let  the  premises,  and  during  the  sub-lessee's 
tenure  of  the  premises  an  offence  was  committed 
against  the  licensing  laws,  in  coniequence  of  which  a 
renewal  of  the  licence  was  subsequently  refused. 
Kennedy,  J.,  held  that  the  plaintiff  failed  to  prove 
any  breach  of  covenant,  because,  the  defendant 
having  sub-let  the  premises,  there  was  no  connection 
of  agency  between  him  and  the  sub-lessee  by  virtue 
of  which  the  act  of  the  sub-lessee  could  be  said  to  be 
an  act  suffered  by  the  defendant.  The  learned  judge 
thought  the  case  was  concluded  by  the  decision  in 
Bryant  v.  Hancock  A  Co,  The  same  case  is  also  relied 
on  by  the  plaintiff,  who  contends  that  it  is  really  in 
his  favour.  But  when  I  look  at  tiie  terms  of  the 
covenant  in  Bryant  v.  Hancock  &  Co.  I  do  not  think 
that  the  decision  in  that  case  is  applicable  as  suggested 
by  the  plaintiff.  The  covenant  there  was  a  peculiar 
one  and  consisted  of  two  parts,  the  first  part  being 
absolute  in  its  terms  and  the  second  being  qualified 
by  the  introduction  of  the  word  '*  wilfully."  Stress 
was  laid  on  that  word  as  showing  that  wbat  would 
primd  facie  come  within  the  terms  of  the  first  part 
of  the  covenant  could  not  be  intended  to  do  so,  and 
that  the  subject-matter  of  the  first  part  must  be 
limited  in  order  that  effect  might  be  given  to  tbe  second 
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part,  whioh  was  qualified  by  the  word  "  knowingly.'* 
Tliat  woid  does  not  occur  in  the  oovenant  in  this  case, 
and  in  my  opinion  its  presence  or  absence  is  imma- 
terial, as  the  reason  why  so  mnch  stress  was  laid  on 
it  in  Bryant  Y»  Hancock  &  Co.Ib  irreleTant  to  this  case. 
The  defendant  cannot  be  said  to  have  done  or  soflEbred 
to  be  done  the  act  on  which  the  plaintiff  relies  as  a 
breach  of  covenant,  because  the  relationship  of  sub- 
lessor and  sub-lessee  does  not  at  all  involTC  the 
relationship  of  principal  and  agent.  If  the  defendant 
had  put  in  a  manager  of  the  public-house,  and  the 
manager  had  done  or  suffered  the  act  in  question,  the 
case  would  have  come  within  the  coveoaut.  The 
manager  would  have  been  the  defenduit's  alier 
ego  on  the  premises,  and  the  defendant  must  have 
taken  the  nsk  of  what  happened  through  his  acts. 
But,  the  defendant  having  sub-let  the  premises,  the 
case  is  different.  I  am  of  opinion  that  the  words  "  do 
or  suffer  to  be  done  *'  primd  fade  involve  the  doing  of 
some  act  or  some  abstention  from  action  bv  the 
covenantor  himself  or  by  some  person  standing  m  the 
relation  of  agent  to  him,  and  that  a  lessee  does  not 
stand  in  the  relation  of  agent  to  his  lessor.  The  case 
of  Toleiman  v.  Forihury  is  an  authcvity  to  this  effect. 
I  therefore  think  that  the  appeal  fails. 

Bonn  and  Mathxw,  L. JJ.,  concurred. 

Appeal  diimisaed. 

Solioitors  for  the  plaintiff,  Pearee  ds  Bowse. 

Solicitors   lor  the  defendant,   Beaumont,  Son,  d: 
B(gdmk 


From  Ohan.  Div.  )  t       i  o 

(Vanghan  Williams,  Bomer,  and  I  H^  ^ V 

^    Stirling,  L.JJ.)  I  March?. 

Kbtth  v.  Ganoia.  (a.) 

Landlord  and  tenant — Lease — Estoppel  in  pais — Mort- 
gage  hy  stib-demise  he/ore  Conveyancing  Actt  1881  (44 
&  46  Vict.  c.  41) — Lease  by  mortgagor — Foreclosure — 
Underlease —  License — Bepresentation. 

A  lessee  granted  a  mortgage  by  way  of  sub^demise  for 
the  residue  of  the  term  comprised  in  his  lease  except  the 
last  three  days  thereof  before  tJie  Conveyancing  Act,  1881. 
He  subsequently  granted  a  sub-lease  of  the  mortgaged 
premises  to  G»,  witlwut  tJie  consent  of  tJie  mortgagee; 
and  this  sub-lease  contained  a  provision  for  re-entry  in 
case  the  sub-lessee  became  bankrupt.  The  mortgagee 
foreclosed,  and  after  t?ie  foreclosure  received  the  rent 
from  O,  G.  granted  another  underlease  with  the  license 
of  the  mortgagee.  In  the  license  it  was  stated  that  the 
reversion  expectant  on  the  determination  of  0.*s  term 
was  vested  in  the  mortgagee.  The  mortgagee  subsequently 
assianed  his  interest  to  tJie  plaintiff.  G.  having  become 
bankrupt  the  plaintiff  claimed  a  right  to  determine  the 
sub-lease  aranted  to  G. 

Held,  that  G.  and  his  underlessee  having  altered  their 
positions  on  the  faith  of  representations  made  by  the  mort- 
gagee that  G.*s  lease  was  subsisting,  the  plaintiff,  who 
stood  in  the  shoes  of  the  mortgagee,  was  estopped  from 
disputing  its  validity. 

Decision  of  Joyce,  J^,  affirmed. 

This  was  an  appeal  from  a  decision  of  Joyce,  J. 

Bv  a  lease,  dated  the  11th  of  December,  1880, 
vaults  and  offices  under  the  Princess  Theatre  were, 
with  other  hereditaments,  demised  to  Walter  Qoocb, 
as  to  part  thereof  for  a  term  of  80^  years  from  the 
6th  of  April,  1880;  as  to  another  pixt  thereof  for 
the  term  of  60  years  from  the  9th  of  July,  1880 ; 
and  as  to  the  residue  thereof  for  the  term  of  69^ 

(a.)  Beported  by  J.  I.  STZBLnra,  £sq.,  Barrister- 
al'Law, 


years  from  the  6th  of  April,  1881,  at  the  rent  therein 
mentioned. 

By  a  deed  dated  the  9th  of  ICarch,  1881,  Walter 
Gooch  demised  l^e  premises  comprised  in  the  lease 
of  the  11th  of  December,  1880,  to  W.  T.  Neve  for  the 
residue  of  the  several  terms  of  years  grantei  thereby, 
except  the  last  three  days  of  each  term,  by  way  of 
mortgage  for  securing  payment  of  £20,000,  with 
interest  thereon.  The  deed  p^ave  the  mortgagee  a 
power  of  sale,  and  it  was  provided  that  in  the  event 
of  a  sale  the  mortgagee  would  stand  possessed  of  the 
last  three  dsys  of  tiie  terms  respectively  in  trust  for 
the  purchaser. 

The  premisef  comprised  in  the  lease  bec%me  before 
the  24th  of  March,  1892,  vested  in  Harriet  GK>och  for 
the  residue  of  the  several  terms  of  years,  but  subject 
to  the  mortgage  to  Neve.  By  a  lease  dated  the  24th 
of  March,  1892,  Harriet  Gooch  purported  to  demise 
the  vaults  and  offices,  which  were'  part  of  the 
premises  comprised  in  the  lease  of  December,  1880. 
to  the  defen^mts  B.  Gkmcia  &  Co.  (limited)  from 
the  25th  of  March,  1892,  for  twmty-one  years  at  the 
yearly  rent  of  £140.  This  deed  provided  that  if  tiie 
defendant  company  should  be  wound  up  under  the 
provisions  of  tiie  Companies  Acts  the  lessor  might 
re-enter  upon  the  demised  premises,  and  thereupon 
the  term  thereby  granted  should  absolntaly 
determine.  Gancia  &  Go.  entered  into  possession  of 
the  premises  thus  demised  to  them. 

A  foreclosure  action  was  brought  by  Neve  against 
Harriet  Gooch,  and  on  the  21st  of  March,  1895,  an 
order  was  made  that  she  should  henceforth  sland 
absolutely  foreclosed  from  all  right  and  equity  of 
redemption  of  and  in  the  premises  comprised  in  the 
mortgage  of  the  9th  of  March,  1881.  From  the 
date  of  this  order  until  the  death  of  Neve,  Gancia  St 
Co.  paid  to  him  the  rent  of  £140  reserved  by  the 
lease  of  the  24th  of  March,  1892. 

Neve  died  on  the  8th  of  March,  1899.  On  the  9th  of 
August,  1900,  Neve's  executors  assigDed  t*)  the  plaintiff 
B.  F.  Keith  the  premises  comprised  in  the  lease  of 
December,  1880,  for  the  residue  then  unexpired  of 
the  several  terms  of  years  thereby  granted,  except  the 
last  three  days  of  each  of  the  terms,  and  for  all  snoh 
estates  and  interests  in  the  nominal  reversions 
expectant  on  the  determination  of  the  same  terms 
respectively  as  the  executors  had  power  to  asdgn, 
and  the  assignment  was  expressed  to  be  made  subject, 
as  to  such  parts  of  the  premises  as  were  subject 
thereto,  to,  but  with  the  beoeflt  of,  the  lease  of  the 
24th  of  March,  1892.  Subsequently  to  the  9th  of 
August,  1900,  Gancia  &  Co.  paid  the  rent  of  £140  to 
the  plaintiff. 

On  the  27th  of  October,  1899,  Gancia  ft  Co.  had 
executed  an  underlease  of  part  of  the  premises  com- 
prised in  the  lease  of  the  24th  of  March,  1892,  to  the 
defendant  Sinclair  from  the  25th  of  Deoembw,  1899» 
for  a  term  of  thirteen  years  and  three  months  less  ten 
days  then  next  ensuing  at  a  rent  of  £240. 

This  underlease  was  made  ia  persuanoe  of  a  licence 
dated  the  13th  of  October,  1899,  bv  which  the 
executors  of  Neve,  describing  themselves  as  "the 
persons  in  whom  the  reversion  expectant  on  tiie 
determination  of  the  term  granted  by  the  lease  of 
the  24th  of  March,  1892,  is  now  vested  "  granted  a 
license  to  Gancia  St  Co.  to  demise  to  GKnclair  the 
vaults,  &c.,  for  the  residue  of  the  term  of  twenty-one 
years  granted  by  the  leate  of  the  24th  of  March,  1892, 
less  the  last  ten  days  thereof. 

Sinclair  wasin  possession  of  the  premises  comprised 
in  this  underlease. 

The  London  and  Westminster  Bank,  as  equitable 
mortgagees  of  Gancia  &  Co.,  were  in  possession  of  the 
remainder  of  the  premises  comprised  in  the  kase  of 
^  the  24th  of  March,  1892. 
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On  the  8ih  of  Ooiober,  1902,  an  order  was  made  by 
the  High  Conrt  for  the  wioding  np  of  Ganda  &  Go. 
under  the  Oompanies  Aotg. 

The  plttintiff  then  brought  the  present  action 
against  Ganoia  &  Oo.,  their  eqaitabfo  mortgagees, 
and  the  defendant  Sinclair,  claiming  possession  of 
the  vault  and  premises  comprised  in  Uie  lease  of  the 
24th  of  March,  1892,  on  the  ground  that  by  reason 
of  the  winding-up  order  a  ri^t  had  accrued  to  him 
to  re-enter  on  the  vaults  and  premises  and  determine 
the  tenancy  of  Ganoia  &  Co.,  and  that  he  had  8ery«>d 
a  notice  upon  them  demanding  possession  accordingly. 

The  defendant  Sinclair  counterdaimed,  askmg  for 
relief  against  the  forfdture  under  the  Conveyancing 
Act,  1881,  and  for  an  order  that  the  vaults,  &c.,  com- 
piised  in  the  deed  of  toe  27th  of  November,  1899, 
should  vest  in  him  for  the  residue  of  the  term  thereby 
granted  and  upon  the  conditions  thereof. 

The  other  defendants  also  took  out  a  summons  ask- 
ing for  relief  against  the  forfeiture,  and  this  summons 
came  on  for  hearing  with  the  trial  of  the  action  and 
oounterdaim. 

Joyce,  J.,  dismissed  the  action.  The  order  as 
drawn  up  declared  that  the  underlease  of  the  24  th  of 
March,  1892,  was  binding  on  the  plaintiff,  and 
ordered  that  the  defendants  be  rdieved  against  the 
forfeiture  of  that  underlease  oooarioned  by  the  wind- 
ing np  of  Ghmda  &  Co. 

The  plaintiff  appMded. 

LeveU,  K.O.,  and  Simpson,  for  the  appellant. — ^The 
mortgage  of  the  9th  of  Mardi,  1881,  having  been 
made  ^fore  section  18  of  the  ConveyanoiBg  Act, 
1881,  came  into  operation,  the  leaae  of  the  24th  of 
March,  1892,  does  not  bind  the  mortgagee,  as  it  was 
granted  without  his  consent.  The  only  effect  of  the 
payment  of  rent  to  the  mortgagee  and  its  acceptance 
by  him  is  to  create  a  yearly  tenancy  upon  the  terms 
of  the  lease  so  far  as  they  are  consistent  with  a  yearly 
tenancy.  The  license  to  sub-let  cannot  operate  as  a 
new  lease  or  an  agreement  for  a  new  lease,  and  the 
grant  of  the  license  creates  no  estoppel  against 
the  plaintiff. 

Hughes,  K.C.,  and  F.  L.  Wright,  for  Gancia  &  Co. 
and  their  mortgagees. — ^The  plaintiff  claims  through 
Neve's  executors  and  he  can  be  in  no  bettor  position 
than  they  would  have  been  in  this  action.  By  their 
license  to  the  sub-lease,  Neve's  executors  in  fact  repre- 
sented to  both  Gancia  &  Co.  and  to  Sinclair  that  the 
lease  to  Ganoia  &  Co.  was  valid,  and  Ganoia  ft  Co.  and 
Sinclair  altered  their  positions  on  the  faith  of  this 
representation.  This  creates  an  estoppel  in  pais 
which  predudes  the  plaintiff  from  now  diiputing  the 
validity  of  the  lease  to  Gancia  &  Co.  We  also  submit 
that  under  the  foredosure  absolute  Neve  placed  him- 
sdf  in  exactly  the  same  position  as  Mrs.  Gooch,  and 
osnnot  dispute  a  lease  which  she  granted. 

Younger,  K,C.,  and  E.  Ford,  for  the  defendant 
Sinclair. 

Levett,  K.O.,  replied. 

The  following  authorities  were  dted  in  course  of 
the  argutDeots :  Brown  v.  Storey,  1  Man.  ft  Gr.  117  ; 
In  re  Northumberland  Avenue  Hotel  Co.,  33  Oh.  D.  16, 
35  W.  B.  Dig.  38;  Fioard  ▼.  Sears,  6  Ad.  ft  B. 
469,  •t  p.  474 ;  WiUmoU  v.  Barber,  28  W.  B.  911,  15 
Ch.  D.  96;  Heath  v.  Fugh,  29  W.  B.  904.  6  Q  B.  D. 
345 ;  Freeman  v.  Oooke,  2  Bx.  Bep.  654 ;  Caimcross 
V.  Lorrimer.  3  Macqueen  827,  9  W.  B.  Dtsr.  1  ;  Cor- 
bett  V.  Flowden,  32  W.  B.  667,  25  Ch.  D.  678 ;  Tarn 
V.  Turner,  39  Ch.  D.  456,  36  W.  B.  Di|r.  138 ; 
Cuthbertson  v.  Irving,  6  H.  ft  N.  135;  Carson's 
Beal  Property  Statutes,  p.  516;  Burton  on  Beal 
Property,  par.  850 ;  Smith's  Leading  Cases,  vol.  2, 
Notes   to   Duchess   of  Kingston's  case;   Woodf all's 


Law  of  Landlord  and  Tenant  (17ed.},p.  236;  Foa's 
Law  of  Landlord  and  Tenant  (3rd  ed.),  p.  429;  and 
Ashbumer  on  Mortgages,  p.  241. 

Cur,  adv,  vuU. 

March  7.— Yauohan  Williams,  L.J.,  after  stating 
the  f4cts,  sadd :  Now,  Joyce,  J.,  in  dealing  with 
the  action,  puts  it  in  this  way.  He  says,  suppose 
in  November,  1899  (that  is  to  say,  before  the  asdgn- 
meot  to  th^  plaintiff),  the  executors  of  Neve  and 
Ganoia  ft  Co.  and  the  Sindairs  had  entered  into  a 
tripartite  agreement  which  redted  that  the  executors 
of  Neve  were  the  reversioners  of  Gkmcia's  under- 
lease, and  that  Uiey  had  been  asked  to  consent  under 
the  terms  of  that  underlease  to  the  granting  of  the 
sub-lease  by  Gmda  &  Co.,  and  that€htncia  &  Co.  had 
thereby  agreed  exprestly  to  grant  the  sub-lease  to 
the  Sindairs;  if  such  a  document  as  that  had 
been  made  and  executed  by  the  three  parties, 
it  is  absolutely  dear  that  the  executors  of  Neve 
could  not  aiter.  that  have  turned  round  and  asserted 
their  paramount  title  as  mortgagees,  or  as  representing 
mortgagees,  and  have  asserted  or  objected  that  Ganoia 
had  no  underlease  at  all.  Nor  could  they  have  asserted 
that  dther  as  against  Ganoia  or  against  Sinclair. 
The  learned  judge,  having  said  this,  goes  on  to 
say  that  in  his  opinion  what  happened  is  really 
equivalent  to  such  an  agreement  in  fact,  and  he 
hdd  that  the  executors  of  Neve,  whose  testetor  had 
foredosed,  were,  as  reversioners  of  that  underlease,  in 
truth  and  in  substance  parties  to  the  sub-lease  to 
Sinclair  and  fully  ooncurred  in  it  I  am  not  quite 
sure  what  this  means.  In  the  fir«t  place,  I  assume 
that  in  the  supposed  tripartite  agreement  the 
learned  judge  means  that  Gbnoia  &  Co.  had  agreed  to 
grant  a  sub-lease,  and  that  the  executors  had  agreed 
that  Gancia  &  Co.  should  do  so,  and  that  he  does  not 
mean  by  the  supposed  agreement  that  the  executors 
agreed  themselves  to  grant  a  lease  to  the  Sindairs. 
If  I  am  right,  the  supposed  agreement  would  have 
been  carried  out,  so  far  as  the  grant  of  the  lease  by 
Gkmda  to  the  Sindairs  is  concerned ;  and  the  only 
agreement  whidi  it  could  have  been  said  tiiat  tiie 
executors  had  broken  would  have  been  an  implied 
agreement  that  they  would  not,  in  contravention  of 
the  redtals,  deny  that  they  were  revernoners  of 
Ganda's  underlease,  and  invalidate  the  consent 
which  they  purported  to  give,  as  reversioners  of 
Ganda's  lease,  to  his  sub-lease  by  the  assertion  of  a 
paramount  title  inconsistent  with  the  subsistence  of 
Ganda's  sub-lease.  But  this  view  of  the  tripartito 
agreement,  even  if  it  can  be  supported,  is  hardly 
consistent  with  the  result  indicated  bv  Joyce,  J.,  as 
foUowinjif  on  the  assumption  that  what  happened 
was  equivalent  to  sudi  an  agreement  in  fact,  because 
he  says :  **  I  hold  that  the  executors  of  Neve,  whose 
testetor  had  foredosed,  were,  as  reversioners  of 
Gbnda's  underlease,  in  truth  and  in  substance 
parties  to  the  sub-lease  to  Sinclair  and  fully  con- 
curred in  it."  Such  a  result  would  not  follow  as  the 
consequence  of  a  breach  of  an  implied  coven  <*nt  not 
to  invahdate  the  sub-lease  to  be  granted  by  Gbnda 
to  Smdair.  Such  an  implied  covenant  would  not 
make  the  executors  parties  to  the  sub-lease,  or 
make  them  ooncur  in  it,  in  the  ordinary  sense  of 
that  WOTd.  I  am  not  quite  sure  that  the 
learned  judge,  in  the  passages  which  I  have 
quoted,  has  not  somewhat  confused  the  agreemeit 
which  he  suggests  with  the  estoppels  arising  on  it, 
which  I  will  consider  presently ;  but  it  is  suffident 
to  say  at  present  that  no  estoppd  preventing  the 
executors  from  denying  that  they  were  the  rever- 
sioners of  Ganda's  lease  could  operate  as  a  grant  by 
them  of  a  lease  to  Sinclair  on  the  terms  of  the  sub- 
lease granted  by  Gancia  to  Sindair.    There  is  the 
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difiEUmUy  alio  that  the  sob-leaie,  whoever  granted  it, 
was  zequired  by  the  Beal  Property  Act,  1845,  to  be 
under  seal,  and  that  any  agreement  relatinff  to  land 
has,  by  the  Statute  of  Frauds,  to  be  in  writug;  and 
it  is  not  easy  to  extract  from  the  documents  any 
implied  agreement  which  would  support  the  learned 
judge's  view.  Moreover,  I  am  not  satisfied  that  any 
agreement  can  be  suggested,  as  having  been  entered 
into  without  writing,  which  could  be  supported  by 
part  performance,  and  which  would  afford  a  defence 
mthisacticm. 

I  propose  now  to  deal  with  the  question  whether 
estoppel  will  enable  the  defendants  to  successfully 
defend  this  action.  If  the  conduct  of  the  plaintiff 
enables  the  defendants  to  do  so,  I  do  not  trouble 
myself  about  the  exact  form  of  tiie  pleadings.  It  is 
plahi  that  all  parties  came  into  court  prepared  to  try 
the  question  of  what  is  the  effidct  of  the  plaintiff's 
assuming  the  character  of  reversioner  and  inducing 
the  defendants  to  alter  their  position.  That  b«ing 
so»  all  necessary  amendments  must  be  treated  as 
made.  That  there  is  an  estoppel  preventing  Neve's 
executors,  the  plaintiff  Keith's  predecessors  in  title, 
and  theiefore  Keith,  from  averriog  as  against 
Gbnda  &  Co.  or  Sinclair  that  he  really  was  not 
such  reverskmer  I  do  not  doubt,  for  it  seems  to 
me  plain  that  the  executors  by  their  words  and 
condnot  wflfully  caused  both  Ganda  and  Sinclair 
to  believe  in  the  existence  of  that  state  of  things,  and 
induced  them  to  act  cm  that  belief,  so  as  to  alter 
their  own  previous  position ;  and  it  seems  to  me  that 
Keith,  who  claims  through  tiie  executors,  is  concluded 
from  averring  agamst  either  Qanda  or  Sinclair  a 
diAarent  itato  of  things  as  existing  at  the  same  time. 
Now  it  is  true  that,  where  there  is  an  estoppel  in  pais 
of  this  sort,  the  estoppel  cannot  go  further  than  to 
prevent  the  party  estopped  from  putting  the  party 
who  has  acted  cm  his  representation  in  a  worse  posi- 
tion than  he  would  have  been  if  that  representation 
had  been  true.  Then  what  would  have  been  the 
position  of  Sinclair  if  Neve's  executors  had  really  had 
vested  in  them  tiie  reversion  expectant  upon  the 
detwmination  of  Mrs.  Goooh's  lease  to  Ganoia  P 
And  observe  this  is  quito  a  possible  stato  of  things, 
because  there  ii  no  reason  why  they,  being  the 
assignees  by  way  of  sub-demise  of  Mrs.  Gtooch's  lease 
of  the  11th  of  December,  1880,  from  Bailev,  should 
not  have  taken  an  assignment  from  her  of  the  rever- 
sion expectant  upon  the  determination  of  the  under- 
lease granted  by  her  to  Gbnoia.  I  take  it  that  Neve's 
executors,  as  the  assignees  of  Mrs.  Goodh,  would  no 
more  have  been  entitled,  as  between  Ganda  (Limited) 
and  themselves,  to  deny  Mrs.  Gooch's  title  than  Mrs. 
Gooch  herself  would  have  been.  The  result  of  this  is 
that  the  plaintiff's  action  fails.  He  is  not  entitled  to 
recover  possession  of  the  premises,  because  he  is 
estopped  from  denying  that  he  is  reversioner  in 
respect  of  the  lease  granted  by  Mrs.  Gooch  to  Gancia, 
ana  not  tiie  lessso  because  at  the  time  he  represented 
himself  as  such  he  was  as  mortgagee  entitled  to  say 
that  the  lease  by  Mrs.  Gooch  to  G«ncia  did  not  bind 
him.    I  tMok  that  this  estoppel  against  the  plaintiff 


I  equally  as  between  himself  and  Sindair  and  also 
as  betimn  himself  and  Ganda.  Both  Sinclair  and 
Ganda  (limited)  altered  their  positions  by  reason  of 
the  assertion  by  Neve's  executors  that  the  reversion 
attendant  upon  the  determinaticm  of  Ganda's  lease  was 
vested  in  them.  By  reason  of  this  assertion  Gancia 
granted  and  Sinclair  accepted  the  sub-lease.  This  did 
not  make  dther  Ganoia  or  Sinclair  the  tenant  of 
Neve's  executors.  The  estoppel  simply  prevents 
Neve's  executors,  or  their  successor,  the  plaintiff, 
from  denying  that  Mrs.  Gooch's  reversion  was  vested 
in  them  as  luleged  by  them,  or  from  setting  up  an 
overriding  title  inconsistent  with  the  license  oy  diem 


as  reversioners  authorizing  the  sub-lease  to  Sindair. 
Moreover,  the  conduct  both  of  Neve's  executors  and 
of  the  plaintiff  since  the  grantmg  of  the  sub -lease  of 
1899  is  only  consistent  with  a  continued  assertion  by 
them  respeotivdy  of  their  podtion  as  reversionen  and 
the  yaUdity  of  the  sub-lease.  I  refer  to  the  assign- 
ment to  ^e  plaintiff  bdng  expjressly  subject  to  the  rab- 
lease  of  1899,  and  to  the  plaintiff's  notice  to  Ganda 
(Limited)  to  repair.  I  do  not  think  that  it  makes 
the  dightest  difference  that,  cm  the  admitted  facts, 
and  in  particular  the  pajrment  of  the  rent  reserved 
uad^r  the  underlease  of  1892  to  Neve's  executors  and 
to  KeiUi,  a  tenancy  from  vesr  to  year  under  Neve's 
executors  or  Kdth  would  ordinarily  be  inferred. 
Tbis  would  be  only  part  of  the  truth  which  the  plain- 
tiff would  be  estopped  from  denying.  There  is  no 
evidence  whatever  that  Gancia  was  aware  of  the 
true  podtion  of  affdrs. 

For  the  reasons  which  I  have  given  I  think 
that  the  judgment  of  Joyce,  J.,  ought  to  be 
supported  and  this  appeal  dismiised  wim  costs.  I 
should  wish  to  add  that  I  entirdy  fpne  with  the 
judgment  so  far  as  it  rdates  to  the  relief  against  for- 
fdture.  Aud  wiUi  regard  to  the  couuterdaim  by 
Sindair  for  a  vesting  order,  which  Joyce,  J.,  had 
ordered  to  stand  over,  I  see  at  present  no  reason 
why  such  order  should  not  be  made  under  eection  4 
of  the  Conveyancing  Act  of  1892* 

BoMBB  and  Stibuno,  L.JJ.,  concurred. 

Solidtors,  Batten,  ProffiU,  <fe  8coU;  C.  M.  Barktr; 
Bouth,  Stacey,  &  CkutU. 


From  Chan.  Div.  ]  -n.!,  90 . 

(Vaughan  Wimams.  StirWand  ^^ 

Cozens-Hardy,  L.JJ.)  )  Ji«n»*- 

Tow£BS  V.  Apbio^n  Tuo  Co.  (Limitmd).  (a.) 

Company — Directors — Payment  of  interim  dividend  ofd 
0/  capital— JJlixk  vires — Mistake  —  Aoquieeomee  hy 
8hareholdera—8hare?iolder'$  action — Form^  Proeeeit 
of  ultti  vires  act  in  plaintiff*$  poBHuUm — Rigki  to 
maintain  action. 

A  shareholder  in  a  limited  company,  who  ?ia$  received 
an  unearned  interim  dividend  paid  by  the  directore  out 
of  capiUd  under  a  hank  fide  mietake,  knowing  fuU  well 
that  it  was  an  ultri  virei  payment,  and  that  the  directore 
woM  eventually  r&pay  the  amount,  cannot  aftertvardi, 
suing  either  individually  or  on  behalf  of  aU  the  other 
aharehoidere,  maintain  an  action  againtt  the  directarefor 
the  repayment  of  thie  dividend  into  the  coffers  of  the  00m- 
pany,  if  at  the  time  of  bringing  the  action  he  had  the 
proceeds  of  the  ultriL  vires  act  in  his  pockeL 

Decision  of  Byrne,  J.  {reportei  20  Times  L.  B.  28), 
reversed. 

Dictum  of  Brett,  L.J.,  in  FUtoroft's  c%ie,  31  W.  B. 
174,  on  p.  176,  21  Ch.  D.  519,  on  pp.  534, 535,  approved. 

Tliis  was  an  appeal  frona  a  decision  of  Byrne,  J. 
(reported  20  Times  L.  B.  28). 

The  plaintiflSi  were  W.  H.  Towers  and  P.  Wedlake. 
Towers  was  at  one  time  the  secretary  of  the  d«ff6nd- 
ant  company,  and  Wedlake  was  a  director  of  the 
same  company,  and  they  sued  cm  bdialf  of  themselves 
and  the  other  sharehdders  of  the  company,  except 
those  that  were  defendants— vis.,  the  company  itself 
and  the  other  two  directors,  named  Alexander  and 
Wood,  claiming  payment  by  the  two  defendant 
directors,  as  due  to  the  company,  first,  of  a  anm  of 
£376,  which  they  alleged  ought  to  have  been  reoorered 

(a.)  Beported  by  A.  B.  Tatloub,  Bsq.,  Bacrialer- 
at-Law. 
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af;ai]i8t  an  ez-direotor  instead  of  oompromisinff  with 
him,  and  feoondly,  of  £127  lOs.,  whioh  they  aSSrmed 
had  heen  wrongfally  paid  as  a  dividend  out  of  oapitaL 
Afterwards  all  the  other  shareholders  were  joined  as 
defendants  by  order,  as  they  stated  they  aoqoiesoed  in 
both  the  oompromise  and  the  dividend. 

The  defendants  oonnterolaimed  recovery  of  the 
shares  of  the  dividend  reoeived  hy  the  plaintiffs,  if 
they  should  snooeed  cm  the  dividend  point,  whioh 
lialnlity  was  not  disputed. 

The  company  was  Incorporated  in  1896,  and  there 
were  three  directors,  the  plaintiff  Wedlake  and  the 
two  defendants  Alexander  and  Wood,  Towers  being, 
as  above  stated,  the  secretary.  On  the  balance-sheet 
for  1899,  made  up  to  the  end  of  July  (the  end  of  the 
company's  financial  year),  there  was  a  debit  bslance 
of  £766  lOf.  lid. 

In  March,  1900,  the  plaintiff  Towers  stated  that 
between  the  Ist  of  August  and  the  dlst  of  December, 
1899,  the  company  had  made  a  profit  of  £300. 
but  that  untu  the  debit  balance  was  paid  off 
the  interim  dividend  which  it  was  proposed  to 
pay  would  be  payable  out  of  .capiUl,  and 
would  be  therefore  an  illegal  payment.  However, 
a  resolution  having  been  signed  by  the  defend- 
ants Alexander  and  Wood  in  favour  of  paying 
this  dividend,  it  was  p»aid.  The  plaintiff  Wedlake 
was  not  a  party  to  this  transaction.  On  the  assets 
aide  of  the  balance-sheet  up  to  the  31st  ol  July,  1900, 
there  was  an  entry  of  "Dividends  not  earned, 
£127  10s.,"  and  to  make  this  correspond  with  the 
liabilities  there  was  an  entry  on  the  other  side  of  the 
ledger  "  Profit  and  loss  account,  as  at  the  Slst  of 
July,  1899,  £756  lOs.  lid.,  less  profit  for  year, 
£246  188.  4d.,  equals  £510  12s.  7d."  Both  the 
directors  and  shareholders  approved  these  entries 
st  a  meeting  in  September,  1900,  although  they 
had  before  them  the  auditor's  report,  which  ex- 
plained these  items,  that  the  interim  dividend  was 
unearned  and  therefore  illegal,  and  that  the  directors 
would  be  liable  as  it  was  payment  out  of  capitaL 
The  plaintiffs  claimed  payment  of  this  interim 
dividend,  viz.,  the  sum  of  £127  10s.,  by  the 
defendants  Alexander  and  Wood  to  the  company, 
as  its  directors  and  trustees. 

Byrne,  J.,  held  at  any  early  stage  that  the  first  daim 
of  the  plaintiffs  could  not  be  sustained ;  but  with  regard 
to  the  second  claim  he  held  that  the  directors  must 
replace  the  sum  of  £127  10s.,  with  interest  at  4  per 
cent.,  but  as  the  company  had  recently  receivea  a 
windfall,  he  decreed  that  the  order  should  not  be 
acted  on  until  after  the  next  general  meeting,  as  in 
the  meantime  it  was  possible  to  put  the  accounts  in  a 
form  which  would  raider  it  unnecessary  to  have  the 
amount  actually  paid.  "Hjb  lordriiip  further  found 
that  there  was  no  question  as  to  the  dividend  having 
been  paid  bond  fide.  The  defendants  were  granted 
judgment  on  their  counterclaim,  but  their  order  would 
be  stayed  also. 

Tlie  defendant  directors  appealed. 

Eve,  K.C.,  and  AahUm  Orois,  for  the  appellants. 
They  cited  In  re  Exchange  Banking  Co.  {FlUcro/fi 

ca$e),  31  W.  B.  174,  21  Oh.  D.  519;  In  re  Alexandra 

Palace  Co.,  81  W.  B.  808,  21  Oh.  D.  149;  Eu$$ell  v. 

Wakefield  Waterworke  Co.,  23  W.  B.  887,  20  Eq.  474 ; 

Bamekai  v.  Edwards,  34  W.  B.  96,  31  Oh.  D.  100; 

Moxham  v.  Grant,  48  W.  B.  130,  [1899]  1  Q.  B.  480, 

[1900]  1  Q.  B.  88. 

Norton,  K.C.,  and  F.  Evane,  for  the  respondent 
company. 

They  cited  In  re  Alexander  and  Automatic  Telephone 
Co.,  48  W  B  546.  2  Oh.  D.  66  ;  Aehbury  Carriage  Co. 
V.  Riche,  24  W.  B.  794,  9  L.  B.  BxcL  264,  L.  B.  7 
H.  L.  653. 


Eve,  K.C.,  replied. 

Yattghak  Williams,  L.  J. — On  the  whole,  I  do  not 
think  the  plaintiffs  are  entitled  to  anv  relief  here.  It 
would  not  be  very  satisfactory  if  we  had  to  determine 
this  case  ultimately  upon  the  pleadings.  I  quite  feel 
the  force  of  what  counsel  for  tiie  respondents  said  as 
to  there  being  the  allegation  in  paragraph  14  of  the 
statement  of  daim  in  the  action  that  **  the  plaintiff 
Wedlake  was  never  consulted  as  to  or  took  part  in  the 
declaration  of  payment  of  the  said  6  per  cent, 
dividend.'*  I  quite  agree  that  when  vou  come  to  look 
at  the  defence  there  is  no  denial  of  the  allegaticm  in 
the  14th  paragraph  of  the  statement  of  claim.  But  it 
does  not  seem  to  me  that  that  disposes  of  the  whole 
case — I  mean,  it  does  not  dispose  of  the  whole  of  the 
case,  even  if  you  take  the  alleffation  in  paragraph  14 
as  having  beoi  admitted  by  the  defendants,  because 
the  truth  of  the  matter  is  that  that  allegation  in 
paragraph  14  is  quite  consistent  with  Wedlake  having 
received  this  dividend  with  full  knowledge  of  all  the 
facts.  If  that  is  so,  the  matters  in  paragraph  14  do 
not  in  any  way  negative  the  incapad^  of  the  plaintiff 
(Wedlake)  to  sue  in  this  action.  But  that  is,  in  all 
probability,  the  true  state  of  things.  I  mean  that  it 
IS  in  all  probability  true  that  although  Wedlake 
may  not  have  been  consulted  as  to  the  declara- 
tion and  payment,  he  was  perfectly  well  aware 
of  all  that  was  being  done,  and  that  is  strongly 
confirmed  by  the  fact  that  the  counterdaim  alleges 
in  so  many  words  tiiat  the  dividend  paid  to  the 
plaintiffs  on  their  holdings  amounted  to  so  and  so, 
giving  the  figures,  which  the  plaintiffs  took  and  have 
ever  since  retained  with  full  notice  of  all  the  facts 
relating  thereto.  I  believe  that  that  is  true,  not  only 
because  the  plaintiff^,  when  they  come  to  plead  to 
the  counterclaim,  seem  to  me,  on  the  face  of  the 
pleadings,  to  admit  the  truth  of  that,  but  also  when 
one  turns  to  the  minute  book  and  sees  the  minutes 
whidi  are  there,  and  in  partioulttr  the  minute  of  the 
meeting  of  the  14th  of  September,  1900,  at  which 
Wedlake  was  present.  I  cannot  doubt  that  he  must 
have  been  perfectly  well  aware  of  all  the  facts 
connected  with  the  declaration  and  payment  of  this 
dividend  and  the  state  of  the  accounts  at  the  time. 
In  that  state  of  things,  what  ought  to  be  done  in 
this  action  P  There  is  no  doubt  that  the  payment 
of  this  interim  dividend  was  an  vUrd  vtrM  payment. 
I  start  with  the  assumption  that  one  is  bound  to  make, 
that  if  you  have  got  an  act  done  by  a  company  which 
is  uUrd  virea,  no  confirmation  by  a  shareholder — ^not 
even  by  every  member  of  the  company^<)an  convert 
tiiat  which  was  ultrd  viree,  into  something  intra  viree. 
It  always  must  be  tUtrd  viret.  As  is  pointed  out  in 
one  or  two  of  the  cases,  the  result  of  that  is,  if  the 
company  are  plaintiffs,  no  amount  of  acquiescence  or 
resolution  by  the  shareholders  can  form  an  answer  to 
the  action  by  the  company  for  the  reinstatement  of 
thinffs  in  the  state  in  whioh  they  would  have  been 
but  for  the  ultrd  vires  aet  complained  of.  But,  to  my 
mind,  it  is  a  different  thing  where  the  action  is 
brought  by  a  shareholder  on  bdialf  of  himself  and 
other  shareholders.  I  am  assuming  in  this  case  that 
this  was  one  of  those  cases  in  which  the  facts  were 
such  that  the  men  ought  to  be  able  to  sue  in  a 
representative  action  for  tiie  purpose  of  preventing 
things  being  done  in  reference  to  the  company  in 
which  they  are  interested,  and  which  might 
damnify  we  company  hj  reason  of  theb 
being  tUtrd  viree.  I  assume  that  an  acticm 
not  only  to  prevent,  but  to  remedy,  matters 
that  have  been  done  uUrd  viree  is  an  action 
which  can  be  brought  in  the  form  in  whidi  this 
action  is  brought  But  although  that  is  so,  my  own 
judgment  is  uat  this  is  an  aracm  which  has  to  be 
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bronffht  by  the  plainti£EB  peraonally.  It  is  an  aotion 
whioQ  they  oan^Dt  bring  without  having  an  interest ; 
it  is  an  action  whioh  a  stranger  ooold  not  bring. 
Under  these  oir(mmstanc(»6,  what  is  it  we  have  to  ask 
ourselves  here  P  If  it  be  the  faot,  as  I  think  it  is, 
that  these  plaintiffs  knew  of  all  these  things  which 
have  been  done,  received  the  dividends  with  fall 
knowledge  of  all  the  facts,  and  then  brought  this 
action  with  the  money  in  their  pockets,  ou^ht 
they  to  be  allowed  to  bring  this  action 
in  consequence  of  their  personal  interest  in 
the  matter?  I  think  not.  I  think  that 
an  action  could  not  be  brought  by  an  individual 
shareholder,  complaining  of  this  matter  which  is 
uUrd  virest  if  he  himself  hsA  in  his  pocket,  at  the  time 
he  brought  the  action,  the  proceeds  of  that  very 
tUtrd  vires  act.  I  think,  in  the  same  way,  it  does  not 
alter  matters  that  he  says  he  is  suiuff  on  behalf  of 
himself  and  others.  I  think  that  thuS  which  ought 
to  make  us  say  he  ought  not  to  briog  the  action,  ought 
equally  to  make  us  say  that  he  ought  not  to  be  the  peg 
upon  whioh  the  action  ii  to  be  hung  for  the  benefit  of 
others.  Assuming  that  to  be  so,  what  answer  is 
sought  to  be  made  here?  I  think  counsel  for  the 
respondents  was  disposed  to  put  the  only  logical 
answer  that  oould  be  put,  and  to  say  that 
that  the  very  wrongdoer  himself,  who  had  got  the 
proceeds  of  his  wrongdoing  in  his  pocket,  might, 
if  the  matter  was  a  matter  which  was  uUrd  vire$, 
sue  as  a  plaintiff  to  have  it  put  riffht,  and  brins 
this  action  against  the  other  sharehdders  who  had 
benefited  by  it,  and  compel  them  to  restore  the 
otpitdl  whi(^  had  been  wrongfully  paid  out  of  them. 
But  I  do  not  think  that  is  right,  and  if  that  is  not 
rfght,  I  think  that  the  return  of  the  capital  in  the 
c  'urse  of  the  trial  after  the  action  has  beien  brought 
does  sot  make  things  any  better.  Admittedly  these 
dividends  were  still  in  Uie  pockets  of  these  people 
when  they  brought  the  action  and  were  still  in 
their  pockets  when  the  action  came  to  be  tried.  It  is 
quite  true  that  in  the  oourae  of  the  trial  they  said 
tliey  were  prepared  to  pay  this  money  back.  I  think 
the  fdrm  of  admission  was  that  they  were  content 
that  judgment  should  go  against  them  personally 
,  iu  respect  of  it;  but  I  do  not  think  that  would 
make  an  action  good  whioh  was  not  otherwise 
a  good  action  in  its  inceptive.  I  must  tay  in  this 
particular  case  there  is  a  strong  inclination  in  my 
mind,  not  to  give  the  plainti&  the  relief  which 
they  ask,  because,  starting  with  the  fact  that 
capital  had  been  distributed  in  the  payment  of 
this  interim  dividend,  that  fact  hat  been  recognized 
by  the  company  and  by  the  shareholders,  it  appears 
on  the  face  of  the  balance-sheet,  and  they  were  minded 
to  replace  this  capital,  and  had  every  prospect  of 
doing  so,  even  out  of  the  very  current  year's  profits. 
Under  these  oiroumstanoee  this  action  was  wholly  un- 
necessary and  wholly  uncalled  for.  It  seems  to  me 
the  court  is  not  bund,  when  it  sees  that  this  ultrd 
vires  act  is  in  course  of  being  put  right,  and  will  very 
shortly  be  put  right,  to  give  relief  to  a  plaintiff  of 
this  sort,  who  has  acquiesced  in  the  wrong  and  who 
has  got  part  of  th**  proceeds  of  the  wron|^  in  his 
pocket.  Under  these  circumstances  I  think  the 
appeal  ought  to  succeed. 

Btiblino,  LJ. — I  also  think  this  appeal  ought  to 
succeed.  I  desire  to  rest  my  decision  on  the 
paitioular  facts  in  this  case,  and  to  abstain  from 
laying  down,  so  far  as  possible,  any  general  rule  on 
theouestion  whether  a  snareholder,  who  has  been  party 
to  the  payment  of  a  dividend  out  of  capital,  or  who 
has  taken  the  dividend  witn  knowledge  of  all  the 
facts,  can,  or  cannot,  come  to  the  court  afterwards 
and  complain  that  the  dividend  has  been  paid  out  of 


capital,  and  seek  to  make  either  the  directore  or  his 
fellow  shareholders  restore  what  th^  have  paid  or 
received  with  notice  that  the  dividend  has  been 
improperly  paid.  Now,  the  facts  are  these :  Accord- 
ing to  the  balance-sheets  of  the  company  down  to 
the  31st  of  July,  1899,  there  was  a  debit  to  the 
company — a  loss — of  £750  odd.  In  March  of  the 
following  year,  that  is  1900,  the  company  had  made 
a  certain  amount  of  profit,  but  not  enough  to  wipe 
oat  the  debit  balance  of  the  dlst  of  Julv,  1899.  In 
these  circumstance  the  directors  thought  fit  to  pay  an 
interim  dividend,  the  amount  of  which  was  £127— a 
small  sum.  On  the  31st  of  July,  1900,  it  appeared 
that  the  profit  for  the  year  amounted  to  £245  18s.  4d. 
That,  of  course,  was  not  nearly  enough  to  wipe  out 
the  debit  balance  of  the  previous  year  of  over  £750. 
Tne  auditor  made  his  report  on  the  20th  of  August, 
and  pointed  out  by  his  report  that  they  had  no  right 
to  pay  this  dividend,  and  he,  in  drawing  up  the 
balimce-sheet,  put  on  the  face  of  the  balance-shest 
an  enbry  which  shewed  this— *' overpaid  dividend 
£36  odd."  "Dividend  not  earned  "—which  is  the 
question—"  £127  10s."  That  balance-sheet  is  sab- 
mitted  to  the  shareholders  and  is  approved  by  them  ; 
therefore  it  standi  recorded  on  the  face  of  the 
transactions  of  the  company  that  a  dividend  hsi 
been  improperly  paid,  and  in  any  future  deahiig, 
supposing  it  was  honest,  the  credit  against  iS» 
company  has  to  be  wiped  out  before  any  dividend 
can  be  properly  paid. 

That  being  so,  m  July,  1901,  a  further  profit  is  msds, 
which  amounts  to  £510  odd,  and  on  the  31st  of  Jsly, 
1902,  the  debit  balance  was  completeljr  wioed  oat, 
but  not  enough  was  made  to  pay  a  dividend.    Thsn 
this  took  place  in  March,  1903,  Towers,  who  was  ens 
of  the  plaintifb,  and  who  had  been  seoretary  sad 
manager  of  the  company,  is  dismissed  from  his  offioe. 
Tuereupon,  on  the  20th  of  March  following,  he  and 
one  of  the  directors,  Wedlake,  bring  this  action,  and 
they  charge  that  an  uUra  vires  act  had  been  com- 
mitted, and  that  the  £127  which  had  been  lost  by 
the  company  ought  to  be  brought  back  into  the  coffers 
of  the  company,  and  that  is  the  object  of  the  aotion. 
Now,  it  is  proved  beyond  all  contradiction  by  doou- 
ments  under  the  hand  of  Towers  that  he  was  per- 
fectly well  aware  of  the  circumstances  in  whidi  tbs 
dividend  was  paid.    It  is  not  true  that  he  is  was  in 
the  same  conmtion  as  Wedlake,  but  I  think,  having 
regard  to  the  admissions  which  Wedlake  made  by  not 
denying  the  allegaticm  in  the  counterclaim,  that  he 
received  his  dividends  with  full  notice  of  all  the  faols 
relating  thereto,  and  submitted  to  jud^ent  agaiiist 
himself  on  that  footing ;  and  also  the  high  probabili- 
ties of  the  case,  that  inasmuch  as  he  did  not  ohooee  to 
go  into  ^e  box  and  deny  it,  we  ought  to  assume  tiiat, 
like  his  co-plaintiff;  Towers,  he  knew  the  facta  under 
which  the  dividends  were  declared.    Now  the  form  of 
aotion  is  one  bv  the  pl«hiti£Bi  against  the  company  and 
other  shareholders,  originally   all  the  shareholdets 
were  not  made  parties,  but  at  the  request  of  the 
other    shareholders   they    ultimately     were    made 
defendants  to  the  action.    So  that  we  have  here  all 
the  shareholders  of  the  company.    I  think  this  is  a 
form  of  action  which,  no  doubt,  in  certain  oicoaaa- 
stances  may  be  maintained.    That  a  shareholder  who 
had  receivea  a  dividend  without  knowing  anything 
of  the  iUegaliiy  of  it  might  maintain  such  an  aolkm 
I  do  not  doubt ;  whether  he  ought  not  to  retmrn 
what    he    had    received   in    reject    of    divideod 
is  another  question,  and  that   may   depend   upon 
whether  he  hiad  notice  at  the  time  when  he  took  it  of 
the  acts  complained  of.    Why  is  it  that  this  form  of 
action  is  allowed  ?    The  proper  plaintifEi  primdfmcU^ 
where  it  is  sought  to  bring  back  the  property  of  tbe 
company  into  its  own  coffers,  is  the  company  itsalL 
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But  there  are  exceptions  to  tliat  rule,  and  what  is  the 
reason  or  meaning  of  the  exceptions?  SHr  George 
Jeesel,  in  the  case  which  has  oeen  referred  to  of 
BusaeU  v.  Wakefield  Watertoorks  Co.,  23  W.  B.  887, 
L.  B.  20,  £q.  674,  says  this :  "The  exceptions  turn 
▼ery  madh  on  the  necessity  of  the  case — ^that  is,  the 
necessity  of  the  conrt  doing  jostioe."  Now  this  is  a 
case,  to  begin  with,  in  which  no  one  saggests  any 
fraud  or  dishonesty  on  the  part  of  the  &eotors  or 
any  one  else.  The  directors  who  pud  this  dividend 
made  a  mistake,  bat  no  one  charges  anything  more 
than  a  mistake.  Everything  was  perfectly  open. 
The  fact  was  disclosed  by  the  balance-sheet  of  1900, 
the  first  balance-sheet  which  was  sabmitted  to  the 
shareholders  after  the  payment  of  the  dividend. 
Further,  the  subsequent  dealings  seemed  to  show 
that  the  company  did  not  intend  to  overlook  the 
fact  that  the  dividend  had  been  improperly  paid, 
or  that  there  was  an  intention  on  the  part  of 
any  one  to  do  anything  other  than  that  which 
was  right,  and  to  make  good  the  deficiency  in 
the  caoital  of  the  company  which  had  been  created 
by  the  payment  of  that  dividend.  That  seems  to  me  to 
have  been  the  result  of  the  subsequent  balance-sheets. 
Moreover,  what  do  we  find  the  plaintiffiB  themselves 
doing?  They  acquiesce  in  this  course  being  taken 
by  the  company  from  the  14th  of  September,  when 
they  certainly  knew  it,  down  to  March,  1903,  when 
this  action  was  brought.  It  does  not  seem  to  have 
ever  been  suggested  by  any  one  party  that  an  action 
ahould  be  brought  by  the  company  to  recover  tlds 
deficiency  of  the  capital,  and  I  think  we  ought  to 
infer  that  what  commended  itself  to  the  plaintifEs,  as 
well  as  to  the  other  shareholders,  was  to  go  on ;  the 
oompany  was  prosperous,  it  was  wiping  out  year  by 
year  a  great  part  of  the  deficiency,  and  ultimately, 
when  the  whole  deficiency,  including  this  deficiency  m 
capital,  had  been  replaced,  to  pay  a  proper  dividend, 
and  not  until  then.  I  do  not  think  there  was  any 
necessity  shown,  looking  at  all  the  circumstances  of 
the  case,  for  the  intervention  of  the  court  to  compel 
the  payment  of  this  small  sum— for  such  it  really  was 
— in  the  way  in  which  the  plaintifiEs  seek  to  throw  the 
duty  upon  the  court  of  acting.  In  truth,  Byrne,  J., 
although  he  gave  a  judsment  in  favour  of  the  plain- 
tiffii,  was  Bofar  from  desuing  to  press  it  that  he  directed 
it  not  to  be  enforced,  in  order  to  see  what  might  be 
the  result  of  the  further  trading,  and  whether  the 
defideney  in  capital  would  not  be  wiped  out  in  the 
ordinary  course.  I  think,  on  the  whole,  that  justice 
would  have  been  done  if  this  action  had  been  dis- 
missed on  the  ground  of  the  personal  conduct  of  the 
plaintiffs. 

Ooznrs-HABOT,  L.  J. — ^I  am  of  the  same  opinion. 
In  my  view  there  is  no  question  really  here  which 
admits  of  argument  on  one  part  of  it — ^namely,  that 
this  was  an  illegal  payment  because  it  was  a  pay- 
ment out  of  capital.  Nor  do  I  think  that  it  can  be 
contested,  and  it  certainly  was  not  contested  by 
counsel  for  the  appellants,  that  a  transaction  of  that 
kind  cannot  be  ratified  by  the  shareholders.  But 
in  order  to  consider  what  is  relevant  in  this  case 
one  must  go  further.  An  action  in  respect  of,  or 
arising  out  of  an  ultrd  vire$  transaction  ought  pro- 
perly to  be  brought  by  the  company,  but  it  has  been 
long  well  established  that  t^ere  are  cases  in  which 
such  an  action  may  be  maintained  by  a  shareholder 
suing  on  behalf  of  himself  and  all  other  shareholders 
against  the  oompany  as  defendants.  I  will  not  pause 
to  consider  under  what  particular  circumstances  such 
an  acticm  may  be  maintauied,  but  I  assume  tiiat  this 
is  one  of  those  cases  in  which  such  an  action  may  be 
maintained,  I  mean  in  point  of  form.  But  I  think  it  is 
equally  clear  that  the  action  cannot  be  maintained  by 


a  common  informer.  A  plaintiff  in  an  action  of  this 
form  must  be  a  person  who  is  really  interested.  Where 
you  get  that  fact  clearly  eitablished  it  seems  to  me 
impossible  to  avoid  taking  the  next  step,  that  all 
personal  exceptions  against  the  individual  plaintiff 
must  be  gone  into  and  considered  before  relief  can  be 
granted.  Here  I  have  no  intention  of  going  through 
all  the  facts  affaiu.  I  think  it  is  deerly  proved,  as  it 
is  certainly  admitted  on  the  counterclaim,  that  both 
the  plaintiffiB  took  the  dividend  with  full  notice  of  all 
the  facts  relating  thereto.  It  is  also  dear  that  they 
had  the  dividends,  which  they  took  with  full  notice 
that  it  was  payment  out  of  capital,  in  their  pockets 
at  the  date  when  this  action  was  commenced.  Now, 
can  a  shsf  eholder  who  has,  with  full  notice  of  all  the 
material  facts,  recdved  part  of  the  capital  by  way  of 
dividend,  and  who  still  retains  that  money  in  his 
pocket,  maintain  an  action  against  the  directors  who 
have  paid  the  dividend?  I  think  the  true  answer 
to  that  question  is,  he  cannot.  It  may  be 
that  there  is  no  direct  authority  on  the 
point,  but  the  dictum  of  Brett,  L.J.,  in  FUi* 
cro/fB  ease,  31  W.  B.  174,  21  Oh.  D.  619,  is 
really,  I  think,  very  nearly  in  point.  ^  [EUs 
lordship  referred  to  the  case  and  a  portion  of 
Brett,  L.J.'s,  judsment  on  p.  635.]  The  view  of 
Brett,  L.J.,  was  that  shardiolders  who  assumed  to 
ratify  could  not  have  individually  complained,  and  it 
seems  to  me  to  follow  that  a  shareholder,  having  the 
money  in  his  pocket  which  he  knows  is  wrongfully 
there,  ought  not  to  be  allowed  to  complain,  and  he 
cannot  get  any  greater  right  of  complaint  because  in 
form  his  action  is  an  action  by  himself  and  all  other 
the  diareholders  in  the  company.  In  fact  he  must 
succeed  by  his  own  merits,  and  not  by  the  merits  of 
the  shareholders.  Whether  this  action  could  have 
been  maintained  by  these  plaintiffs  if  before  action 
brought  they  had  repaid  the  amount  of  the  dividend 
which  they  had  receded  it  is  not  necessary  for  us  to 
dedde.  Speaking  for  myself  I  doubt  whether  that 
payment  could  have  su£Sced  to  put  the  plaintiffs  in 
the  right  Here,  however,  nothing  of  the  kind 
happened.  There  is  actually  a  judgment  against  the 
plaintiffiB  upon  the  counterclaim  for  payment  of  these 
sums.  In  my  view,  the  judgment  of  the  learned 
judge  in  the  action  ought  to  be  set  aside,  the  judg- 
ment on  the  counterclaim,  with  costs,  being  the  only 
part  of  the  order  which  can  stand. 

Appeal  allowed, 

SoUdtors,  Giheon  A  Wfldon,  for  ffannay  d:  ffannay, 
South  Shidds ;  Smith,  Bendall,  &  Dod$,  for  H.  WiUon 
Paton,  Swansea. 


ntgt  Ooittt  of  giuertia. 


Chan.  Div.   1 
Kekewich,  J. ) 


Mfttohll 


In  re  Fabnbam's  Tbttbtb. 
Law  Union  and  Obown  Instjbanob  Co.  v. 
Habtopp  and  Jaffbat.  (a.) 

SetUement — Capital  and  income — Coet  of  repairs — ffow 
home  as  between  them. 

Where  repairs  are  done  in  accordance  with  the  pro' 
visions  of  the  PuUic  Health  (London)  Act,  1891,  to 
joropertu  subject  to  a  marriage  setUement,  by  persons  other 
them  the  trustees  of  tJie  settlement — who  are  not  in  a 
^position  to  execute  them — the  costs  cannot  be  claimed  by 
the  trustees  as  representing  t?ie  corpus. 

(a.)  Beported  by  Alfred  0.  Thomas,  Esq.,  Bar- 
rister-at*Law. 
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Adjonmed  summonB. 

By  an  indenture  of  settleinent  made  in  1882,  on  the 
oocasion  of  his  marriage,  Mr.  W.  B.  Farnham  became 
entitled  to  a  life  interest  in  the  income  arising  from 
moneys  the  snbjeo£  of  the  settlement  or  from  stocks 
and  secorities  representing  the  same,  and  by  the  said 
indenture  power  was  given  to  the  trustees  to  invest 
moneys  sabject  to  the  trusts  in  the  purchase  of  lands 
or  hereditunents  of  freehold  or  leasehold  tenure. 

In  pursuance  of  such  powers  freehold  and  leasehold 
property,  being  39, 40,  and  41,  Foster-lane,  In  the  Oity 
of  London,  were  purchased. 

The  plaintiffs  were  mortgagees  of  the  life  interest 
of  the  said  W.  B.  Farnhftm,  and  by  an  order  made  in 
1897  the  said  W.  B.  Farnham  and  his  wife  were 
absolutely  debarred  and  foreclosed  of  all  equity  of 
redemption  of,  in,  and  to  the  mortgaged  heredita- 
ments therein  mentioned,  which  induded  the  ssid 
premises,  39,  40,  and  41,  Foster-lane. 

In  November,  1902.  a  notice  was  served  under  the 
Public  Health  (London)  Act,  1891,  and  came  to  the 
hands  of  the  defendants,  the  present  trustees  of  the 
settlement,  requiring  certain  sanitary  works  to  be 
carried  out  on  the  said  premises,  39,  40,  and  41, 
Poster-lane,  and  as  a  result  of  correspondence  that 
passed  between  the  plaintiff  company  and  the  solicitors 
for  the  trustees,  the  plaintiff  company  took  upon 
themselves  the  dut^  of  completing  the  said  sanitary 
works  without  prejudice  to  the  question  as  to  the 
liability  of  the  said  trustees. 

The  question  for  the  court  to  determine  was  whether 
the  trustees  as  representing  the  corpus  of  the  settled 
estate,  or  the  plaintiff  company  as  representing  the 
life  interest  of  W.  B.  Farnham,  was  liable  for  the 
cost  of  executing  the  sanitary  works  carried  out  on 
the  said  premises,  39,  40,  and  41,  Poster-lane. 

Warrtngtont  K.C,  and  E,  Ford,  for  the  mortgagees. 
— ^The  cost  of  the  work  done  in  accordance  with  the 
order  of  the  Oity  of  Iiondon  should  be  paid  by  the 
trustees,  who  coidd  afterwards  indemnify  themselves 
out  of  the  corpus:  In  re  Tucker*$  Settled  EstaUi,  [1896] 
2  Oh.  468;  In  re  Lever,  [1897]  1  Oh:  32;  In  re 
Copland^a  Settlement,  [1900]  1  Gh.  326;  In  re  Barney, 
[1894]  3  Gh.  562. 

Lawrence,  K,C,,  and  Church,  for  the  infants. — 
Work  done  ought  to  be  payable  out  of  income.  The 
infants  were  not  bound  by  any  arrangement  made  by 
trustees  with  tenant  for  life.  Here  the  trustees  have 
incurred  no  liability,  and  so  are  not  asking  to  be 
indemnified:  Pablic  Health  (London)  Act,  1891,  s. 
121.  Here  expenses  were  incurred  by  somebody  not 
the  truitees,  so  that  the  cases  cited  are  not  in  point. 
If  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s. 
25,  clauses  1-18,  be  relied  on,  then  it  is  objected  that 
the  trustees  have  no  money  in  hand :  In  re  Millard^e 
Settled  Eaiates,  [1893]  3  Gh.  116;  In  re  Thomae,  [1900] 
1  Oh.  319. 

Stamp,  for  the  trustees. 

Kekbwioh,  J. — There  is  no  money  in  the  hands  of 
the  trustees,  so  section  15  of  the  Settled  L%nd  Act, 
1890,  cannot  be  relied  on.  The  sanitary  authority 
continually  insists  on  repairs  being  done,  and  on 
drainage  being  put  right,  and  the  court  deals  with 
the  costs  of  such  works  on  this  principle— when  the 
tenant  for  life  does  them,  he  comes  to  the  court,  which, 
by  its  officer,  goes  through  the  improvements  done, 
and  sees  whether  they  are  such  as  come  within  the 
terms  of  the  Settled  Land  Act.  Drainage  is  not  a 
permanent  improvement  within  its  terms.  As  regards 
the  present  case,  there  is  a  difficulty  in  ti^e  applicant's 
way.  The  case  is  not  like  In  re  Lever.  There  the 
trustee  did  the  work,  and  applied  to  be  indemnified 
out  of  the  whole  estate.    It  is  on  the  point  of  in- 


demnity that  Stirling,  J.,  came  to  a  decision  in 
granting  the  application.  Here  the  trustees  have 
not  done  the  work.  They  were  too  prudent  to  spend 
their  money. 

The  trustees  do  not  come  within  Lever" $  cau^  bo  the 
application  of  the  plaintiff^  as  representing  the  tenant 
for  life  must  f aiL 

Order  made  without  prejudice  to  claima  that  mdgkt 
be  made  under  the  Settled  Land  Act  when  the  tnuteet 
have  moneys  in  Jiand, 

Solicitors,  Bobins,  Hay,  Waters,  &  Hay;  Church, 
Adamst  &  Pryor, 


.} 


April  28. 


Ghan.  Div. 
Warrington,  J 

In  re  Lobd  Staffobd*s  Sbttleksnt  and  Will. 
Gb&abd  v.  Staffobd.  (a.) 

SdUed  land— Compound  settlement—Heirhome — SaU— 

Application  of  proceed$--Di$charge  of  tncumfrnmce— 

Heirlooms  veked  in  tenant  in  tait— Settled  Land  Ad. 

1882  (45  &  46  Vict,  c.  38),  s.  37,  sub-sections  1,  2 ; 

s.  2,  subsection  9  ;  s.  21,  sub-section  (ii.) ;  s.  63. 

By  his  wiU  8,  bequeathed  pictures  and  heirlooms  to 
trusses  upon  trust  to  permit  the  same  to  be  used  and 
enjoyed  by  the  person  who,  under  S.*s  marriage  settlement, 
should  for  the  time  being  be  entitled  to  certain  landtd 
estates,  but  so  that  they  should  not  vest  abeclutdy  in  osy 
tenant  in  tail  male  by  purchase  of  the  said  landed  eMu 
who  should  not  attain  twenty-one  or  die  under  tkata^ 
leaving  male  issue  at  death.  Under  the  eaid  mamage 
settlement  the  said  landed  estates  stood  settled  to  X.  /or 
life,  remainder  to  Y,  for  life,  remainder  to  Z  dni^L 
One  of  the  pictures  had  been  sold  and  the  proceeds  patdto 
the  trustees  of  the  will  and  invested  by  them.  It  had  ken 
hdd  that  the  settlement  and  will  constituted  a  compound 
settlement.  X.  directed  the  trustees  of  the  oon^NNmi 
settlement  to  apply  part  of  the  said  proceeds  in  disekarge 
of  a  mortgage  on  the  said  landed  estates. 

Held,  that  the  said  proceeds  were,  under  the  Settled 
Land  Act,  1882,  a.  37,  sub-seetion  2  (2),  eapUal  Money 
arising  under  the  Act;  that  they  were  applieahle  under 
section  21,  stibsection  (li.) ;  that  the  truitees  of  the  com- 
pound settlement  had  not  yet  invested  the  said  proceeds; 
and  that  X,  was  entitled,  in  virtue  of  the  disereHan  con- 
ferred upon  him  by  section  63,  to  direct  the  trustees  of 
the  compound  stttlement  to  apply  part  of  the  mid  pro- 
ceeds in  discharge  of  the  said  mortgage. 

By  his  will,  dated  the  23rd  of  August,  1884,  L(»d 
Stafford  bequeathed  certain  pictures  and  other  heir* 
looms  to  truitees  upon  trust  to  permit  the  aamft  to  be 
ased  and  enjoyed  by  the  person  who  by  virtue  of  his 
marriage  settlement  ^onld  for  the  time  being  be  en- 
titled to  the  hall  and  estate  at  Gostessey  to  the  end  that 
the  same  might  be  held  as  heirlooms  with  Goatees^ 
Hall  by  the  successive  owners  of  the  ssid  hall,  bat  ao 
that  they  shoold  not  vest  absolutely  in  any  tenant 
in  tail  male  by  purchase  of  the  said  hall  under  the 
Slid  settlement  who  shoold  not  attain  the  mge  of 
twenty-one  or  die  under  that  age  leaving  male  iasiia 
at  the  time  of  his  death. 

Lord  Stafford  died  on  the  30th  of  November,  1884. 
Under  the  marriage  settlement  referred  to,  the  aaid 
hall  and  estate  now  stood  settled  to  the  present  Locd 
Stafford,  the  tenant  for  life  for  the  time  bring,  with 
remainder  to  one  of  the  respondents  f^r  life,  with 
remainder  to  ^VHlhelmina  Plowden  in  tail.  One  of  the 
pictures  bequeathed  under  the  will  had  been  sold 

(a.)   Heported  by  PsBOT  H.  WniFlBLD,  Esq., 
Barrister-at-Law. 
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High  Coubt. 


reoently  and  the  money  paid  to  tho  trastees  of  the 
wiU  under  an  order  of  ooort  and  had  been  inTested 
hy  them* 

Upon  a  summons  taken,  oat  by  the  tenant  for  life 
Byrne,  J.,  held  that  the  settlement  and  will  con- 
■tituted  a  compoand  settlement  and  appointed  the 
tmstef  B  of  the  will  trustees  for  the  purposes  of  the 
Settled  Lsnd  Acts  of  the  settlement  of  the  heirlooms. 
The  tenant  for  life  directed  the  trustees  of  the  com- 
pound settlement  to  apply  £15,000,  part  of  the  pro- 
ceeds of  the  sale  of  the  picture,  in  discharge  of  a 
mortgage  on  the  land  settled  by  the  marriage  settle- 
ment. The  summons  now  came  again  before  the  court 
on  the  question  whether  money  arising  under  the  will 
ought  to  be  applied  for  the  benefit  of  land  held  under 
the  settlement.  The  heirlooms  were  vested  in 
Wilhelmina  Plowden,  the  tenant  in  tail  in  remainder, 
who  was  a  fen^de  infant,  and  therefore  not  within  the 
proviso  of  the  will. 

Levetiy  K,C.,  and  Ingpen,  for  the  tenant  for  life. 

Norton,  Jr.C\,  and  Siokea,  for  the  trustees  of  the 
compound  settlement  and  of  the  will 

Bowden,  K.C,  and  Aahton  CroBs^  for  the  tenant  in 
tail  in  remainder. 

Duka,  for  the  next  tenant  for  life. 

Wabbinotoit,  J.,  stated  the  facts,  and  proceeded  to 
gi'we  judgment  to  the  following  effect :  Section  37, 
aub-seotion  1,  of  the  Settled  Land  Act,  1882,  em- 
powers the  tenant  for  life  of  the  land  to  sell  the 
chattels  therein  referred  to.  It  has  nothing  to  do 
with  l^e  disposition  of  the  proceeds  of  sale.  **  The 
land  "  in  that  sub-section  must  be  the  land  with 
wMch  the  chattels  are  to  devolve  ur  in  which  some 
person  (in  whom  the  chattels  also  vest)  b<?comes 
**  entitlea  to  an  estate  of  freehold  of  inheritance." 
Applying  that  to  the  present  case,  the  land  here 
referred  to  must  be  the  land  settled  by  the  settlement 
mentioned  in  Lord  Stafford's  wilL  By  section  87, 
sub-section  2,  the  money  arising  by  the  sale  of  the 
chattels  is  to  b  a  capital  money  arising  under  the  Act. 
And  section  2,  sub-section  9,  defines  capital  money  as 
**  capital  money  arising  under  this  Act,  and  receivable 
for  the  trusts  and  purposes  of  the  settlement."  Now, 
the  money  arising  by  the  sale  of  the  chattels  is 
*'oapitfld  money  arising  under  this  Act."  The 
proceeds  of  sale  of  this  picture  are  "  capital  money 
arising  under  this  Act,*'  and  accordingly  their  appli- 
cation is  regulated  by  section  21  of  the  Act.  Sub- 
section 2  of  that  section  provides  that  capital  money 
■hall  be  applied  *<  in  diacharge,  purchase,  or  redemp- 
tion of  incumbrances  affeotinic  the  inheritance  of  the 
settled  land,  or  other  the  whole  estate  the  subject  of 
the  settlement."  Therefore,  as  this  money  is  applic- 
able in  discharge  of  the  incumbrance  on  we  inherit- 
ance of  the  setUed  land,  one  has  to  find  what  is  meant 
by  <*  the  settled  land."  If  the  land  and  the  chattels 
vrere  oomprised  in  the  same  settlement— in  the  same 
document,  that  is — it  is  laid  down  in  In  re  Duke  of 
Marlborough'i  SeUlement,  33  W.  R  871,  30  Oh.  D.  127, 
34  W.  B.  377,  32  Oh.  D.  1,  that  the  proci»eds  of  sale  of 
the  chattels  might  have  been  aoplied  in  discharge  of 
incumbrances  on  the  land.  I^e  only  possible  dis- 
tinction between  that  case  and  the  present  would  then 
have  been  that  in  this  case  the  chattels  vest  in  an 
infant  female  tenant  in  tail  at  birth.  It  is  said  that 
the  Duke  of  Marlborough* $  case  is  distinguishable  also 
by  the  fact  that  the  land  and  the  chatt^  are  not  in 
this  case  settled  by  the  same  iostrument.  But  when 
you  consider  the  wording  of  section  21,  sub-section  (ii.) 
— **  the  inheritance  of  the  settled  land" — and  compare 
that  with  section  37,  sub-section  9,  it  is  impossible  to 
avoid  the  conclusion  that  the  land  refemd  to  in 
section  21»  sub-section  (iL),  as  « the  settled  land  "  is  the 


same  as  that  which  in  section  37  is  referred  to  as  the 
land  with  which  the  chattels  devolve  or  to  an 
estate  of  freehold  of  inheritance  in  which  the 
person  in  that  section  referred  to  is  entitled. 
In  my  opinion,  therefore,  independently  of  the 
cases  which  have  been  decided  on  the  question 
of  a  compound  settlement,  I  should  have  come  to  the 
conclusion,  on  the  construction  of  section  37  and 
section  21,  sub-section  (ii.)  taken  together,  that  the 
applicant  was  entitled,  subject  to  certain  minor 
poiots,  which  I  will  refer  to  presently,  to  have  the 
proceeds  of  the  chattels  applied  in  discharge  of  the 
incumbrances  affecting  the  inheritance  of  the  land. 
But  I  thick  the  case  is  made  clear  by  the  authorities. 
The  strongest  case  is  In  re  Byng's  SeUled  EittUeB, 
40  W.  B.  457,  [1892]  2  Oh.  219.  That  case  was  a 
remarkable  one,  because  the  two  documents  there  in 
question  were  what  I  may  call  independent 
documents.  There  was  no  connection  between  them 
except  that  the  limitations  in  tiiem  were  the  same 
except  as  to  certain  terms  of  years.  It  was  held  that 
the  will  and  the  deed  in  that  case  constituted  a 
compound  settlement,  so  that  tiie  capital  money 
arising  under  the  deed  could  be  applied  in  paying  the 
cost  of  improvements  executed  upon  the  land  devised 
by  the  will.  Section  21,  sub-section  (iii.)  was 
operative*  there.  That  is  not  the  same  sub- 
section as  the  one  applicable  here,  but  I 
think  for  substantial  purposes  it  is  the  same.  Now, 
if  that  is  so,  we  get  it  back  to  this— that  the 
matter  is  to  be  treated  exactly  as  if  the  land  and  the 
chattels  had  been  settled  by  one  document.  The 
case  would  then  have  been  covered  by  the  Duke 
of  Marlborough's  cose,  which,  in  my  opmion,  is 
not  excluded  by  the  distinction  arising  here  as  to  the 
estate  taken  by  the  infant  tenant  in  tul. 

It  has  been  further  contended  that  even  assuming 
that  the  money  in  question  is  applicable  for  this 
purpose,  the  tenant  for  life,  who,  under  section  63, 
was  to  act  as  a  trustee  for  aU  the  persons  interested 
under  the  settlement,  is  not  fairly  exercising  the 
discretion  given  to  him  by  directing  the  application 
of  the  money  in  the  mode  now  in  question.  It  is 
said,  this  is  money  to  which,  if  the  two  tenants  for 
life  died  at  the  present  moment,  this  tenant  in  tail 
woxdd  be  absolutely  entitled,  and  that  the  present 
tenant  for  life  is  in  fact  taking  the  money  of  this 
f«male  infant  tenant  in  tail  to  pay  «>ff  incumbrances 
on  land  to  which  she  may  not  become  entitled.  The 
answer  to  that  was  given  by  Ohitty,  J.,  in  the  Duke 
of  Marlborough's  case.  He  says :  **  But  it  appears  to 
me  that  the  right  view  is  that  the  tenant  for 
life  is  to  have  regard  to  the  interest  of  all 
parties.  A  good  illustration  of  what  was  meant 
could  be  taken  from  a  similar  case  to  the 
present  which  came  before  me  in  chambers" — 
then  he  gave  an  instance  of  a  large  landed  estate 
which  was  ia  bad  condition,  but  there  were  some 
valuable  pictures  which  the  tenant  for  life  desired  to 
sell  for  improving  the  estate.  Then  he  says:  *'It 
seems  to  me  that  if  he  did  that — that  is,  sold  the 
pictures  and  applied  the  money  under  section  35  to 
improving  the  estate — so  far  from  it  being  fairly  said 
that  he  duregarded,  he  would  be  really  regarding  the 
true  interests  of  the  persons  entitled  under  the  settle- 
ment." Now,  allowing  for  the  difference  between  the 
interest  of  the  infant  here  aud  that  of  the  person 
entitled  in  the  Duke  of  Marlborough's  case — and  I  may 
say  that  I  was  very  considerably  impressed  with  that 
difference — I  do  not  think  I  can  say  that  this  would 
be  an  improper  application  of  the  money  in  the  sense 
that  the  tenant  for  life  would  not  be  acting  in  a  due 
exerdse  of  the  very  wide  discretion  given  him  by  the 
Settled  Land  Acts. 
There  is  only  one  further  point.    It  is  said  that  the 
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money  in  this  caie  has  been  already  applied  under 
section  21,  sub-iection  (iL),  and  that  uiftre  is  no 
provision  in  the  Act,  when  onoe  that  application  has 
been  made,  lor  any  further  application  of  the  money 
by  direction  of  the  tenant  for  life  except  where  the 
trustees  concor  in  allowing  snoh  application.  I  think 
that  is  antwered  (if  it  were  necessary  to  go  so  far  for 
an  answer,  as  to  which  I  do  not  propose  to  express 
any  opinion)  by  the  last  argument  of  Mr.  Levett. 
The  mon«>y  here  was  not  invested  by  '*  the  trustees  *' 
in  the  technical  sense,  but  by  the  trustees  of  the  will 
before  they  had  been  appointed  trustees  of  the 
settlement  in  tde  ordinary  sense.  The  fund  now 
representing  the  proceeds  of  the  sale  of  the  chattels  is 
for  the  first  time  to  be  applied  under  section  21 . 

The  conclusion  I  come  to  is  that  section  21,  sub- 
section (ii.)»  applies  to  the  present  case,  but  the 
*'  land  "  referred  to  in  that  sub-section  is  in  this  case 
the  land  by  reference  to  the  limitations  of  which  the 
heirlooms  were  settled;  and  that  accordingly  the 
applicant  is  entitled  to  have  the  £25,000  odd  applied 
in  the  manner  proposed. 

Solidtors,  FookSt  Chadwick,  Arnold,  &  Ohadwick; 
Few  &  Co. ;  Slaughter  dh  Colegrave, 


Feb.  4. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  > 

Wills  and  Kennedy,  JJ.)      J 

Strickland  v.  Whittakeb.  (a.) 

Licensing  Law — Sale  of  liquon — Sale  on  unlicensed 
premises — Order  taken  hy  traveller — Duty  of  traveller 
to  forward  order  to  principal — Chods  appropriated  at 
and  sent  from  licensed  premises — Offence — Executory 
contract  of  sale—Licensing  Act,  1872  (35  &  36  Via. 
c.  94),  s.  3. 

An  order  was  taken  hy  a  brewer's  traveller  at  a 
customer's  house  for  heer  to  he  supplied  from  the  appeU 
lanfs  brewery,  to  be  paid  for  by  the  customer  on  or  after 
delivery.  It  was  a  rule  in  the  brewery  that  no  order 
taken  at  a  customer's  house  would  be  executed  uwUl  the 
traveller  hetd  sent  into  the  office  the  name  and  address  of 
the  customer  and  the  order  had  been  entered  and  pcused 
through  tJie  books  and  directions  given  to  the  carman  in 
the  ordinary  way. 

Held,  that  an  order  taken  by  the  appellanfs  traveller, 
and  so  eoDCcuted,  did  not  constitute  evidence  of  a  sate  at 
the  premises  of  the  customer,  and  therefore  the  appellant 
was  wrongly  convicted  of  an  offence  under  section  3  of  the 
Act  of  1872.  Whether,  on  other  facts,  an  executory  con- 
tract  of  sale  would  come  within  section  3  was  discussed, 
hut  not  decided. 

Walker  v.  Walker,  67  J.  P.  452 ;  and  Stephenson  v. 
Bogers  (Limited),  63  J.  P.  230,  47  W.  B.  Dig.  101, 
considered. 

Case  stated  by  the  Court  of  Quarter  Sessions  of 
Lancaster,  raising  the  question  whether  an  offence 
was  committed  under  section  3  of  the  Licensing  Act, 
1872,  by  a  brewers'  traveller  taking  orders  at 
customers'  houses  and  transnutting  them  to  the 
licensee,  by  whom  the  beer  was  set  aside  and 
delivered  to  the  customer. 

The  facts,  so  far  as  material,  stated  in  the  case  were 
that  the  appellant  had  been  convicted  by  the  justices 
pitting  at  Preston  and  fined  £50.  On  appeal  to 
quarter  sessions  the  fine  was  reduced  to  £20,  but  the 
conviction  was  confirmed,  and  a  case  stated  for  the 
opinion  of  the  High  Court. 


(a.)  Beported  by  EBSXnnB  Bbid,  Bsq.,  Barrister- 
at-Law. 


(1)  The  appellant  was  a  brewer  Uoensed  to  seU  by 
retail  at  his  premises  at  Nelaon,  Lancashire,  but  not 
for  sale  at  Bi»hton.    He  had  in  his  employment  a 
traveller  named  Cooper,  whose  business  it  was  to 
obtain  orders  for  bter,  or  other  liquors,  from  penoDi 
residing  at  Bishton  and  elsewhera    In  obtaining  such 
orders  Cooper  was  required  to  observe  certain  role!} 
which  were  to  the  effect  that  no  carter  or  other  penoo 
in  the  employ  of  the  appellant  should  deltver  liquor 
in  any  quantity  to  any  person  unless  the  same  hsd 
been  previously  ordered,  and  the  correct  name  snd 
full  postal  address  of  the  customer  handed  in  at  the 
office,  except  where  the  liquor  was  ordered  at  the 
office  itself.     (2)  No  money  to  be  received  by  sdj 
carter  or  other  person  receiving  orders  until  tiie  goodi 
ordered  were   delivered.      (3)  The   full    name  snd 
address  of    all  persons  ordering   must    be  eniand 
in  the  books  and  sent  into  the  office  the  day  beloce 
the  orders  were  executed.     The  existence  of  then 
rules  was  not  known  to  Plant,  or  any  other  oustoflMt, 
nor  was  any  limitation  on  Cooper's  authority  to  sub 
sales  or  take  orders  on  behalf  of  tiie  i^pellaat  oornaii- 
nicated  to  or  known  to  Plant,  the  genecml  coarse  of 
business  dealing  being  that  when  Cooper  aoosptsd 
orders  the  customers  expected  them  to  be,  and  th^ 
were   in   fact,    executed.     The   appellant  supplisa 
Cooper   with  post-oazds  containing  price   firo  for 
customers    to  fill   up  and  send  to  the  offios,  sad 
Cooper  occasionally,  but  not   invariably,  took  oet 
such  post-cards  and  gave  them  to  persona  on  whoa 
he  called  for  orders.    Before  the  5th  of  Nofsmhtf, 
1902,   Mr.  Plant,  of  Walmisley-street,  Bishtoa,  hsd 
from  time  to  time  ordered,  by  letter,  stout  fiosi  ths 
appellant.     On  that  date  Cooper  caUed  on  Plaol  sad 
obtained  from  him  an  order  for  two  galkos  of  ftosti 
price  2s.  4d«,  and  Cooper  thereupon  entwedte  oidK 
in  his  book,  and  on  the  following  day  posted  to  the 
appellsnt  the  order  book,  with  a  summary  of  sE  tke 
oroers  obtained  by  him  at  Bishton  and  the  nsigh- 
bourhood,  including   Plant's;    and   also   posted  to 
the  appeUant  a  number  of  gummed  labels  bssdaf 
the  names  of  persons  who  bad  given  OTdeis,  to  1m 
affixed  to  the  vowels.  On  the  receipt  by  the  appsUsnt 
of  the  order  book  summary  and  labels,  on  the  7th  of 
November,   the  appdlaot's   servants    8«>leoted   sad 
appropriated  a  jar  of  stout  to  fulfil  Plant's  ofd«, 
and  affixed  thereon  the  label  bearing  Pianf  s  name. 
On  the  same  day  the  jar  was  delivered  in  one  of 
Uie  appellant's  carts  by  one  of  his  servanta. 

It  was  contended  for  the  appellant  that  there  vsi 
no  evidence  of  any  holding  out  that  Cooper  had 
authority  to  aocept  orders ;  that  he  had  no  authority 
in  fact ;  that  an  executory  contract  was  not  anilirlsBl 
in  law  to  bring  the  case  witlun  the  provisions  of  the 
Act,  for  an  executory  contract  was  not  oomphte 
until  accepted  at  the  licensed  premises.  It  vsi 
further  contended  that,  though  the  jar  was  deliveNd 
in  pursuance  of  an  order  given  by  Plant  to  Cooper, 
there  was  no  contract  until  Cooper's  order-book  vsi 
received  by  post  at  Kelson  and  accepted  by  the  appel- 
lant ;  that  the  jar  of  stout  had  been  appropnatad  and 
set  apart  by  the  appellaat  at  Nelson,  ioA  uat  the  ssk 
took  place  at  the  licensed  premises.  Also,  that  althoo^ 
the  order  for  the  stout  was  given  to  Cooper  on  the  5ih 
of  November,  there  was  no  contract  until  Oonpsr'i 
order-book,  dbc,  was  received  by  post  andaooepted  hy 
the  appellant  and  the  stout  appropriated  to  thf 
customer,  and  that  the  sale  took  place,  theceiore,  st 
Nelson  and  not  at  Bishton.  It  was  ocmtended  for  the 
respondent  that  the  rale,  or  the  contract  lor  the  Mk. 
was  completAd  at  Plant's  house  at  Bishtcm,  and  that, 
on  the  foots  proved,  Cooper  was  the  agent  o€  thi 
appellant  to  sell  to  Plant  and  to  make  a  oooliaot 
with  him  for  the  sale  of  the  sto«t>  and  that  ha  h«i 
been  held  out  as  sudi  agent  to  Plant  by  the  appeUaat 
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The  court  of  quarter  sessions  was  of  opimon  that,  on 
the  facts  proTed,  an  exeoaUury  contract  for  the  sale  of 
the  stout  was  made  at  Plant's  house  at  Bishton,  and 
that  the  court  was  bound,  by  the  authority  of 
Siephtnaon  y.  Bogera  (Ximded),  16  The  Times  L.B.  148, 
47  W.  B.  Dig.  101,  to  hold  that  an  offence  had  been 
committed  within  the  meaning  of  section  3  of  the 
Licensing  Act,  1872. 

BoaMl,  K.C.  (IF.  Mackenxie  with  him),  for  the 
appeliants.— The  present  case  is  almost  exaoUy  on 
all  fours  with    Walker  v.    Walker,  67    J.    P.    462, 
decided  in   this  court  since  tliis  case   was  before 
the  quarter  sessions,  and  on  that  authority  this  con- 
viction should  be  quashed.    There  is  a  distinction 
between  an  actual  sale  and  an  agreement  for  sale,  i.e. 
an  executory  contract,  followed  by  deliTcry,  after 
the  goods  to  satisfy  the  order  have  been  appropriated 
on  the  licensed  premises — which  is  dearly  drawn  in  the 
cases  of  FUtUv.  Campbell,  [1896]  2  Q.  B.  229, 44  W.  B. 
Dig.  90 ;  FUU$  v.   BeaUie,  [1896]  1  Q.  B.  419,  44 
W.  B.  Dig.  90;  EeweU  v.  Jarvia,  Law  Journal  News- 
paper, the  18th  of  July,  1903 ;  and  the  principles  laid 
down  in  those  cases  show  that  as  Oooper  had  no 
authority  in  fact  to  enter  into  a  contract  on  behalf  of 
his  employer,  the  sale  took  place  at  Nelson  and  not  at 
Bishton.      The   argument   on  the   other    side   was 
founded  mainly  on  the  judgment  of  Channell,  J.,  in 
Siephenaon   v.  Bogera  (Limited),  63  J.    P.    230,  47 
"W.  B.  Dig.  101,  that  an  executory  contract  of  sale 
made  at  a  customer's  house  was  an  offence  under 
aection  3  of  the  Act  of  1874.    If  tiie  facts  here  showed 
that  such  an  executory  contract  had  in  fact  been  made 
by  Cooper  we  should  not  contend  that  an  offSance  had 
not  been  committed.    Possibly  an  agreement  to  sell 
liquor  even  if  not  followed  by  delivery  would  con- 
stitute an  offence  if  made  on  unlicensed  premises* 

Bankea,  K.C.  (with  him  Whateley),  for  the  respond- 
ent.—The  only  question  raised  in  the  case  is  whether 
sui  executory  contract  comes  within  the  Act.  The 
magistrates  found  that,  in  so  far  as  the  purchaser 
-was  concerned,  the  contract  was  completed  when 
the  order  was  given  to  Oooper.  Tliat  is  a  finding 
of  fact  supported  by  the  evidence,  and  therefore 
^e  start  here  with  an  executory  contract.  There  is 
no  en»ress  assent  by  the  purchaser  that  the  goods 
•houla  be  appropriated  at  the  vendor's  premises. 
Therefore  PUtta  v.  BeaUie  does  not  apply.  And  in 
that  case  the  loss  of  the  goods  in  transit  would 
have  fidlen  on  the  purchaser,  while  here  the  loss 
would  have  fallen  on  the  vendor.  Walker  v. 
Walker  can  alio  be  distinguished,  for  there  the 
licensee  exercised  his  own  judgment  whether  he 
should  accept  the  order  or  not.  ot^henaon  v.  Bogera 
shows  that  an  executory  contract  followed  by 
delivery  is  not  sufficient  to  bring  the  case  within 
the  statute  unless  something  was  said  when  the  goods 
were  ordered  that  brings  the  case  within  Fldta  v. 
.BeaUie.  The  magistrates  have  not  so  found,  and  the 
oonviction  therefore  should  stand. 

Boakill,  in  reply. — The  court  is  not  bound  by  a 
findixig  of  fact,  for  they  have  a  discretion  under 
section  2  (2)  of  the  Judicature  Act,  1894.  The  facts 
here  amount  to  this,  that  Oooper  took  the  order 
subject  to  his  master's  approvaL  Therefore  undl 
that  approval  was  given  there  was  no  contract- 
no  sale  made  on  the  unlicensed  premises — and  the 
oonviction  cannot  stand. 

Lord  ALYXBSTOinB,  L.O.J. — ^It  is  extremely  impor- 
tant in  licensing  cases,  when  principles  are  laid  down 
by  the  court  in  deciding  them,  that  those  principles 
should  be  applied  in  subsequent  cases  where  the  facts 
sre  substant^y  the  same.  Walker  v.  Walker  Has 
been  relied  on  by  Mr*  Boskill  as  an  authority  in  his  ^ 


favour  on  all  points,  but  I  do  not  think  he  is  quite 
entitled  to  use  it  in  the  way  he  desires  to.    It  is  quite 
true  that  it  is  very  difficult  to  find  any  substantial 
difference  in  the  facts  of  the  two  cases,  but  on  the 
other  band  it  is  quite  plain  from  the  report  that  the 
ar^^ument  with  reference  to  an  executory  contract 
being    sufficient  was    not   present   to  the  mind  of 
the  court  when  giving  its  decision,  and  was   not 
the  point  on  which  that  dedsi*  n  was  based ;    the 
real  contention  there  was  that  there  was  no  appro- 
priation of  the  goods,  and  that  the  property  did 
not  pass  until  actual  delivery,  the  facte  being  that 
the  order  was  taken  to  the  licensed  premises,  accepted 
there  by  the  licensee,  a  setting  aside  of  the  goods  by 
him,  and  their  subiequent  dehvery.    It  seems  to  me 
on  the  authorities  that  those  facte  did  not  show  a 
sale   off  the   premises,    but    that    the  contract,  if 
any,    was   made   on  tiie  licensed  premises.     That 
brief  stetement   of  the  judgment   shows   that  the 
judges  in    Walker' a   caae   were   not   applying  their 
minds     to    the     point,    which    indeed    does    not 
seem   to    have   been   raised   before   them,  whether 
or     not    an    executory    contract    by    the    agent 
of    the    licensed    person   would   be    sufficient    to 
constitute  an  offence  withm  the  stetute.     I  would 
point  out  that  Ohannell,  J.,  was   a  party  to  the 
judgment,  and  in  all  probability,  if  any  question  had 
been  raised  on  this  point  he  would  have  directed 
attention  to  the  case  of  Stephenaon  v.  Bogera.    That 
being  so,  we  shall  probably  have  to  decide   some 
day  whether   an    executory  contract  made  by  the 
traveller  with  the  authority  of  the  licensed  person 
brings  the  latter  within  the  Act.    The  inclination  of 
my  mind  at  present,  after  hearing  the  argumente  on 
this  point  that  have  been  urged  on  both  sides  to-day, 
is  that  it  would  do  so — that  is  to  say,  lam  indined  to 
the  opinion  indicated  by  Ohannell,  J.,  in  SUphenaon 
V.  Bogera,  and  probably  intimated  by  Wright,  J.,  in 
Fletta  V.  CampML     But  as  I  really  do  not  th^  that 
the  point  arose  in  this  case,  I  must  not  be  supposed 
to  express  a  definite  opinion  now,  and  I  desire  to 
re&erve  my  decision  until  some  future  day  when  it 
must  come  before  the  court  again  on  prol:^bly  a  set 
of  facts  that  directly  do  raise  it. 

The  conclusion  I  have  come  to  here  is  that 
there  was  no  evidence  upon  which  the  magistrates 
ought  to  have  found  that  there  was  an  executory 
contract  entered  into  by  Oooper  on  the  occasion 
of  his  interview  with  Plant;  there  was  at  most 
evidence  of  the  acceptance  of  an  order  to  be  trans- 
mitted to  his  principal,  who  might  himself  act  upon 
it.  I  see  nothing  in  what  passed  between  Plant  and 
Oooper  to  show  any  acceptance  of  a  contract  of  sale. 
What  were  the  facte  ?  As  I  have  before  said,  we  must 
not  draw  fine  distinctions  in  dealing  with  licensing 
matters.  Travellers  canvassing  for  orders  are  un- 
doubtedly common  inddente  in  the  wine  and  spirit 
trade,  as  in  other  trades,  and  I  think  it  would  be  a 
startling  proposition  to  sav  that  the  mere  forwarding  of 
an  order  is  sufficient  eriaence  of  the  acceptance  of  a 
contract  by  the  traveller.  The  course  of  business  here 
prescribed  that  no  order  was  to  be  accepted  in  the 
sense  of  a  contract,  nor  goods  delivered  untQ  the 
orders  were  handed  in  to  the  office  and  entered  in  the 
order  book,  and  that  any  person  infringing  that  rule 
would  be  mstantly  dismissed,  pointe  to  the  fact  that 
it  was  not  intended  that  the  tsJdng  of  an  order  to  be 
afterwards  transmitted  should  be  the  acceptance  of  a 
contract. 

I  think  the  magistrates,  in  stetins  this  case,  meant 
to  say  that  Oooper  was  a  person  who  was  to  canvass 
for  orders,  and  they  set  out  the  restrictions  or  rules 
and  then  they  found  that  Thomas  Plant  had  not  any 
notice  of  these  restrictions  or  of  any  Umit  of  Oooper's 
authority.    Looking  at  these  facte,  and  comparing 


THE  WEEKLY  REPORTER. 


\tn. 


,mi,] 


VoL  UI. 


HiQH  OoTmT> BTEiogLAim  V.  WBirTAKXB.-RKX  t^.  J^sTicas  OF  Wkst  RiBiBTG-  High  CaTmr. 


them  with  the  fwits  in  Walker  v*  fFa//t^  I  ttii.k  th^re 
IS  no  evidence  on  which  the  mafriatratefl  oogbt  to 
have  oome  to  the  oonclusion  that  there  wu  &n 
executory  oontraot  for  the  tale  of  beer.  Ther^  wae 
no  evtdt^oe,  in  fact,  of  Cooper^a  authority  to  aootpt 
oontractfl,  so  fir  as  the  writtBii  rules  weot,  and  so  fat 
»«  the  previoas  practice  went  there  was  no 
endenoe  that  the  app^tltiot  had  authorized  bim  to 
ae«3ept.  The  inference  I  think  the  magistrates  ought 
to  have  drami  wai  that  Gjoper  was  there  to  take 
orders  and  transmit  them  to  headquafters,  whore 
they  might  be  accppted  or  not  by  the  appellant*  I  do 
not  know  that  mucti  it  to  be  gainHd  by  referring  to 
the  authorities  whioh  have  been  cited  beyond  aaifing 
that  in  Plett$  v,  Oampheli  the  court  on  tbe  facti  stated 
CHune  to  the  conclusion  that  all  the  snbstantial  part  of 
tiie  traniaotton  took  place  at  the  customer's  place  of 
btuiiiiess  or  at  any  rate  not  on  the  Hceiiaed  premiBBi. 
In  FlvUs  V.  Bmtty  where  a  postcard  had  be«rn  sent, 
the  court  came  t-j  the  oonclusioa  that  there  had  been 
no  iale  oflF  the  licensed  pr*-mise«.  In  Stephenson  ▼. 
B&gera  they  csme  to  the  same  ooficlnsion,  and  the 
same  wa§  the  result  in  Walker  v.  Wnl^ier,  The  setting 
aside  of  the  goodn  at  the  place  where  the  order  was 
given  IS  algo  a  matter  to  be  taken  into  oonaideration, 
Lrjokingfajrlyatthe  facts  I  can  see  noevidenee  of  any- 
thing more  tban  an  acceptanoe  of  an  order,  forward- 
ing it  to  headquarters,  an-1  the  deaJiiig  with  the  order  by 
the  principal,  so  as  to  show  that  the  oontract  was  not 
m^e-*even  the  exeoutory  contract— until  the  order 
had  been  eotered  and  the  authority  of  Cooper  to 
make  it  ratified. 

For  thete  reasons  I  think  that  the  principle  acted 
onm  ncdki:r*9  case  applies  to  this  case;  that  there 
is  no  sufficient  evidenoe  of  an  exeeutory  contract  for 
■ale  by  Cooper,  eo  as  to  raiBo  the  point  which  was 
disoiMsed  by  ChanneJl,  J.,  in  the  oase  I  have  referred 
to.  I  therefore  think  that  this  appeal  should  be 
allowed. 

Wills,  J.— I  agre?.  With  regard  to  the  question 
whether  an  executory  contract  made  at  the  pur- 
ohaser'fl  hotiae  answers  tbe  words  of  the  section  oon- 
stitQtoig  an  offence,  1  would  rather  reserve  ftnythinjr 
like  a  judgmt^nt ;  but  the  impression  left  on  my  mind 
by  tbe  argtimenta  is  rather  in  favonr  of  the  view  that 
It  would  be  anfficient,  I  desire,  however,  emphati- 
caUy  to  keep  an  open  mind  on  the  qneaUon.  in  case 
u  Bhonld  come  fur  ward  again,  because  it  is  impossible 
to  my  mmd,  however  expeni-nced  in  judicial  matters, 
to  approach  a  question  whicb  it  is  not  neceitaary  to 
solve  m  theaame  spirit  ss  if  it  had  to  be  aolved.  On 
tbe  question  whether  there  was  really  any  evidence 
of  a  complete  sale  at  Kishtoo,  my  opinion  has,  I  oon- 
feEfl,  somewhat  fluotuattd  during  the  course  of  the 
argument,  but  I  have  ultimately  oome  to  the  conclu- 
sion that  the  view  exprrsstd  by  the  Lord  Chief  Justice 
IS  correct. 

Eknwedy,  J:— I  am  of  the  aame  opinion.  Upon 
the  point  whether  an  executory  contract,  as  it  hae 
been  called,  would  be  sufficient  without  more  to  con- 
stitute a  violation  of  the  seotion  in  question,  I  desire 
entirely  to  reserve  it  for  careful  consideration,  if  it 
ever  directly  arises,  and  I  would  rather  therefore  not 
lay.  as  it  set  nag  quite  useleesi  what  at  present  is  the 
inclination  of  my  opinion. 

Appeal  allowed;  conmciion  quuihed, 

Soliatort,  Busk,  MbUot,  cfc  NorHi,  for  Ft&der  dc 
SoHB,  Burnley  :  Bovfer,  CoUon,  d:  Bowtr,  for  AinmmrtK 
Sandetf<in,  tt  Hownoti^  Biackburn, 
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Hex  v.  Justioeb  of  West  Eidiko.  (a.) 

/.  ktuBing    law  —  Jmtku  —  Appeal  —  Empt^ymm f    o/ 

coiiuty  BoliQiior-^AleUme  Act,  1828  (9  Oto.  4,  r,  61), 

i.  m—Lkrimng  Ad,  1902  (2  Ed.  7,  c.  28),  «.  20. 

The  quarter  $usionB  o/  Wut  Riding,  mi  the  hmring  ^f 
Um  appeals  ogainBt  the  refusal  of  the  Ucerming  JuMit^  Id 
rtnew  a  licence ,  diami»^  one  appeal  and  aUmted  l&s 
other  appeal,  hut  in  both  casm  made  a  special  ofil«r  di§- 
allomimj  the  profit  costs  o/  the  solicUar  ^mplotf^  hf  flkf 
jmiites,  on  the  ground  that  they  should  Have  empt^^ 
the  cotthtp  solicitor. 

Ildd^  that  the  quarter  stasions  had  no  juriMtiieiien  U 
do  ao,  and  that  the  justices  mere  not  hound  to  efv^lcy  ike 
cmimty  eolieitor. 

Rules  nisi  for  cerfioran  aud  mandamus  grftiit«d  it 
the  instance  of  the  justices  for  Uie  licensing  iBiiifmi 
of  East  Morley, 

The  following  facts  appeared  from  the  affidavits: 

At  thw  quarter  aeaaions  fjr  the  West  Hiding,  hsld 
on  the  16th  of  April,  1903,  one  Squire  Briggs  appealad 
against  tbe  refusal  of  the  licensing  jostioea  of  Slit 
Morley  to  renew  the  licence  of  the  ''  Crown  PtotDl  , 
Hotel/'  and  at  the  same  ac^eaions  an  appe&l  waa  liiivd  < 
against  the  refusal  of  tbe  same  joatices  to  reniw  tiki  ' 
licence  of  the    "White  Hart/'       It   had   be«&  the 
custom  for  many  years  in  the  West  Kiding  of  Tn^- 
shire  to  have  an  official  known  as  the  connty  9obdtBt» 
and  that  officer  was  now  appointed  under  leotido  ^ 
sub-seotion  10,  of  the  Local  Government  lol^  tM« 
by  the  county  council  of  the  West  Hiding*    XtiitbiB 
duty  of  that  officer,  who  receives  a  salary  out  o!  Ib« 
county  fundi,  to  act  for  the  jnatices  in  all  ju^idil 
buiinesa,  and  as  a  matter  of  fact  the  county  iobiidcr 
had  always   acted  for  tbe  jnstices  in   appeaJt  from 
their  decifione.     The  licensing  justices,  ho  we w,  in 
the  present  case,  instead  of  employing  tbe  oooiilf 
solicitor,  employed  their  derk,  who  is  a  a^Uoitor,  to 
act  for  them  in  the  two  appeals  in   question^     Tnt 
court  of  quarter  iessioos  having  ascertatned  that  fact, 
e«pT eea^d  their  opinion  that  the  licensing  juatioet  had 
a<ited  wrongly  in  disregarding  the  former  praotio*, 
which  was  bf  ueficial  and  eoonomicai  to  the  iohabitmati 
of  the  riding,  and  made  an  ordc^r  iti  both  appftali  (on« 
of  which  had  been  disniiaaed  and  the  other  AUovtd] 
which  provided  that  the  personal  professional  i  ^ 
of  the  solictor  in  question  should  be  diiallow«d* 

The  lice- n sing  juitices  obtained  rolee  of  e^riiffrari 
and  mandamus  on  the  ground  that  the  juatieei  ui 
quarter  eessions  had  no  power  to  deprive  the  aolicltor 
in  queation  of  tbe  costs  to  which  tbe  licensing  josCioat 
were  entitled  in  the  ftr^t  appeal  by  virtue  of  Um 
HAJehonse  Act,  1828,  s,  29,  and  in  the  seoond  ippaal 
by  virtue  of  the  Licensing  Act,  1902,  s,  20* 

By  section  29  of  the  Alehouae  Act»  1828,  it  it 
provided  that  **  In  every  case  where  notice  of  appeal 
against  the  judgment  of  any  justice  in  or  ooncermiitf^ 
toe  execution  of  thia  Act  a  hall  have  been  given,  sna 
such  appeal  nhall  have  been  dismissed  or  the  jadgoieiit 
so  appealed  again  at  shaU  have  been  affirmed »  or  so^ 
appc-al  shall  have  been  abandoned,  it  shall  be  lavrfnl 
for  the  court  to  whom  such  appeal  shaU  have  beao 
made  or  intended  to  have  been  made^  and  such  ooort 
is  hereby  required  to  adjudge  and  order  that  tli« 
party  so  having  appealed  or  given  notice  of  bat  tti* 
tention  to  appeal  shall  pay  to  the  justii3«  to  wtiostt 
such  notice  shall  have  t^n  given,  or  to  whom«Q«f«r 
he  shall  appoint^  inch  sum  by  way  of  ooati  ma  ikuill^ 

(ft.)  Eeportod  by  Al4^  Hoqq»  Esq.,  Banut«^ 
at*Law« 
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in  the  opimon  of  the  oonrt,  be  anfficient  to  indemnify 
snoh  jostioe  from  all  coste  and  oharge  whatsoever  to 
which  tnoh  jostioe  may  have  been  pat  in  oonsequence 
of  his  having  had  served  npou  him  notice  of  the 
intention  of  saoh  partv  to  appeal."  By  section  20  of 
the  Licensing  Act,  1902,  it  is  enacted  that  **  In  every 
case  of  appMl  against  the  decision  of  any  lioeasiDs 
jnstioe.  the  court  to  which  sach  appeal  is  made  shall 
adjudge  and  order  that  the  treasurer  of  the  county  or 
place  in  and  for  which  such  justice  whose  decision  is 
appealed  against  shall  have  acted  on  the  occasion 
when  he  gave  such  decision  shall  pay  to  such  justice 
such  sum  as,  in  the  opinion  of  the  court,  shall  be 
sufficient  to  indemnify  such  justice  from  all  costs 
and  charges  whatsoever  to  which  such  justice  may 
have  been  so  put,  and  which  cannot  be  recoverel 
from  any  other  person,  and  the  said  treasurer  is  here- 
by authoruEed  to  pay  the  same,  which  shall  be  allovt^ed 
to  him  in  his  acoounts.  The  order  of  the  appellate 
ooort  may  be  made  either  at  the  sessions  when  the 
appeal  is  heard,  or  at  the  next  ensuing  sessions,  and 
the  costs  may  be  taxed  either  in  or  out  of  sessions." 

Danckwerta,  K.C.,  and  Oompsion  showed  cause. — ^The 
justices  properly  disallowed  these  profit  coots  as  being 
oosts  not  being  properly  incurred  :  Beg.  v.  Winder,  48 
W.  B.  606,  [1900]  2  Q.  B.  666.  and  Huxley  v.  We$t 
London  Bailway  Co,,  37  W.  B.  235,  L.  B.  14  App.  Oas. 
26.  In  the  next  place  the  justices  have  h«*re  exercised 
their  discretion,  and  as  it  was  within  their  jurisdiction 
it  is  not  open  to  review  in  this  court :  Reg,  v.  Middlesex 
JusHce$,  [1895]  1  a  B.  616. 

«/•  W.  WiUiamson,  for  the  licensee,  took  no  part  in 
the  argument. ' 

Macmorran,  K.C^  and  Qtemwoodt  in  support  of  the 
rtdee.^  Quarter  sessions  here  went  beyond  their  juris- 
diction. They  intended  by  their  order  to  deprive 
tiie  licensing  justices  of  the  indemnity  to  which  they 
were  entitlra.  But  for  the  direction  in  the  order  the 
ooets  would  have  been  taxed  in  the  ordinary  way. 

Theydted^.  ▼.  WorcMterehire  Ju$iice$,  [1900]  2 
a  B.  576. 

Lord  Alyebstone,  L.C.J.— I  have  come  to  the 
oondusion  these  orders  go  too  far  and  cannot  be 
supported.  It  was  admitted  that  the  effect  of  section 
20  of  the  Licensing  Act,  1902,  is  to  place  the  licensing 
jostices  in  the  same  position  with  regard  to  being 
indemnified  against  costs  when  their  decisions  are 
reverted  as  they  are  under  section  29  of  the  Alehouse 
Act,  1828,  when  their  decisions  are  upheld.  The  two 
coses  before  the  oourt  are  therefore  in  the  same 
petition,  and  it  is  only  neoesi ary  to  refer  to  section  29 
of  the  Act  of  1828.  I  think  if  Mr.  Danokwerts  had 
made  good  hit  contention  that  this  was  a  case  in  which 
the  justices  had  acted  under  that  section  and  had  fixed 
a  sum  which  in  their  opinion  would  indemnify  the 
licensing  Justices  from  ^e  costs  to  which  they  had 
been  put,  we  could  not  have  interfered.  The  justices 
woula  then  have  exercised  their  discretion.  That, 
Iiowever,  is  not  the  way  in  which  the  matter  comes 
before  us.  The  form  of  each  order  shows  that  it  was 
not  an  ordinary  ordbt  as  to  costs,  but  an  order  made, 
as  is  stated  oa  the  face  of  it,  in  view  of  particular 
matters  havhig  been  brought  before  the  court.  It  is 
quite  dear  on  the  affidavits  what  was  meant  by  "  in 
Tiew  of  particular  matters  brought  before  the  oourt  *' 

^  — namely,  that  neitiier  order  embodies  a  taxation 
made  by  the  justices,  or  the  fixing  of  such  an  amount 
as  the  quarter  sessions  thought  sufficient  to  indemnify 
the  licensing  justices,  but  is  a  special  order  mnde 
because  the  court  of  quarter  sessions  thought  that 
the  tii^fttffag  justices  should  have  engaged  the  county 

[  aolicitor  to  act  for  l^em  on  the  appeals.  It  seems  to 
me,  thmfore»  that  the  case  is  not  one  of  mere  taxation, 


and  raises  the  question  as  to  whether  the  comrt  of 
quarter  sessions  could  refuse  to  make  an  order  under 
section  29  of  the  Act  of  1828,  because  the  licensing 
justices  had  employed  a  solicitor  other  than  the  county 
soUdtor.  There  is  no  rule  or  law  which  compels 
the  licensing  justices  to  employ  a  particular  solicitor. 
I  am  of  opinion  tiiat  the  orders  drawn  up  under  the 
circumstances  of  tiie  case  were  not  orders  under 
section  29  of  the  Act  of  1828,  and  section  20  of  tbe 
Act  of  1902,  and  therefore  the  objection  raised  to  the 
rules  being  made  absolute  does  not  hold  good.  The 
orders  must  therefore  be  quashed,  and  since  the  court 
of  quarter  sestions  have  not  considered  the  question 
of  costs  the  matter  must  be  sent  back  to  them. 

"Wnxs,  J.— I  am  satisfied  that  the  justices  at 
quarter  sessions  had  no  jurisdiction  to  compel  the 
licenting  justices  to  employ  a  particular  solidtor.  It 
is  quite  dear  the  licensing  justices  are  not  deprived  of 
their  right  to  be  indemnified  from  costs  merdy 
because  they  did  not  employ  a  special  solidtor. 
The  court  of  quarter  sesdons  has  assumed  certain 

Sowers  which  it  did  not  possess.     What  has  been 
one,  as  appears  upon  the  face  of   the  orders,  is 
not  a  matter  of  taxation,  but  an  application  of  an 
erroneous  prindple. 
EiSNNlDT,  J.— I  agree,  and  have  nothing  to  add. 
Bulei  made  absolute. 

Solidtors :  Fanner,  Bawson,  <k  Co, ;  Walker  <fe  Bowe, 
for  E,  0.  Wooler  <fe  Co.,  Leeds ;  Clementa,  WilliatM, 
ik  Co,,  for  Trevor  Edwards,  Wakefield. 


K  B.  Div.  \ 

(Lord  Alverstone,  L.G.J.,  and     [  Jan.  26. 

Wills  and  Kennedy,  JJ.)        ) 

TOWBR  JUSTIGBS  V.  GHAMBBBS  AND  OTHERS,  (a.) 

Licensing  law — Beerhouse—Privileged  beerhouse — Sale  of 
spirits  wiiJiotU  a  licence — Conviction — Hotise  closed — 
Applicaiion  by  otvners  of  beerhouse  for  grant  of  licence 
— Application  refused  on  a  ground  other  than  one  of 
tJiose  specified  in  section  8  of  the  Wine  and  Beerhouse 
Act,  1S69— Licensing  Act,  1874  (37  &  38  Vict.  e.  49), 
a.  15. 

The  holder  of  a  licence  to  sell  by  retail  beer  to  be  con- 
sumed on  or  off  the  premises  was  convicted  for  tfie  first 
time  of  selling  spirits  vnthout  a  licence.  The  house  had 
been  licensed  for  the  sale  of  beer  and  wine  prior  to  the  \st 
of  May,  1869.  and  the  licence  had  been  regularly  renewed 
from  time  to  time,  the  last  renewal  having  been  made  to 
tfie  then  tenant  at  the  general  annual  meeting  on  the  IZth 
.of  February,  1903.  The  tenant  having  been  convicted  on 
the  30th  of  July  following,  the  owners  of  the  Jiouse 
applied  at  the  next  special  sessions,  under  section  16  of  the 
Licensing  Act,  1874,  for  a  grant  of  a  provisional  licence 
in  respect  of  the  premises.  The  application  was  refused 
on  a  ground  otTier  than  one  of  the  pur  grounds  specified 
in  section  8  of  the  Wine  and  Beerhouse  Ad,  1869. 

Held,  that  the  case  was  governed  by  Bx  parte  Flinn, 
48  W.  B.  29.  [1899]  2  Q,  B.  607,  and  that  the  justices 
could  only  refuse  the  application  upon  one  of  the  four 
grounds  specified  in  the  Act  of  1869. 

Beg.  V.  We«t  Biding  Justices.  36  W.  B,  855,  21 
Q,  B.  D,  258,  discussed. 

This  was  a  special  case  stated  by  the  court  of  quarter 
sesdons  for  the  Coanty  of  London,  that  court  having 
upon  appeal  set  aside  the  decision  of  the  Tower 
licensing  justices,  the  present  Mppellants,  who  had 

(a.)  Beported  by  Bbskhtb  Bbid,  Esq.,  Barrister^ 
at-Law. 


542 


THE  WEEKLT  REPORTER. 


[June  ».  1904.]  VoL  LIL 


High  Oottbt. 


TOWBR  JUSTIOES  V.  ChAICBBBS  AND  OtHS&S. 


High  Ooxtbt. 


refiuied  to  gnnt  to  the  respondent,  B.  H.  Coburn, 
a  oertifioate  anthoriring  the  gzaot  to  him  of  a  lioenoe 
to  eell  by  retail  beer  and  wine  to  be  oonsomed  cm  or 
off  the  premiseB  known  as  the  "  Coach  and  Horses," 
Baokohuroh*lane»  in  the  parish  of  St.  Qeorge-in-the- 
Bast. 

It  appeared  from  the  special  case  that  the  honse 
was  a  beerhouse,  licensed  before  1869  and  had 
been  continnonily  licensed  ever  since  down  to  Joly, 
1903,  when  the  then  tenant,  Joseph  Aroh,  was  con- 
victed of  sellinff  spirits  without  a  licence,  and  there- 
npon  became  ditqualified  under  the  statute  to  hold 
any  licence,  and  the  house  was  closed. 

On  the  18th  of  September,  1903,  an  application  was 
made  to  the  magistrate  at  Thames-street  under  section 
15  of  the  Act  of  1874  for  authority  for  B.  H.  Cobum  to 
carry  on  the  business  until  the  next  special  licensing 
sessions,  but  at  the  suggestion  of  the  magistrate  that 
application  was  withdrawn. 

On  the  28th  of  September,  being  the  special 
licensing  sessions  of  the  justices  for  the  Tower  divi- 
sion, an  application  was  made  on  behalf  of  the  owners, 
Messrs.  Chambers  Brothers  ft  Co.,  for  the  grant  of  a 
licoice  to  Cobum,  he  being  the  resident  occupier  in 
the  house.  The  justices  refused  to  grant  the  licence 
imon  grounds  other  than  the  four  specified  in  the 
wine  and  Beerhouse  Act,  1869,  there  being  no  evidence 
before  them  which  would  bring  the  case  within  any 
of  t^ose  grounds. 

The  present  respondents  thereupon  appealed  to 
quarter  sessions,  which  court  decided  that  in  the  dr- 
oumstances  stated  the  jurisdiction  of  the  licensing 
justices  was  limited  to  refusing  the  HccDce  on  one  or 
more  of  the  four  grounds  specified  in  section  8  of  the 
Act  of  1869  alreac^  referred  to,  and  therefore  granted 
the  licence. 

Against  that  decision  the  licensing  justices  now 
appealed. 

Maemorran,  K.  C  {LeycetUr  with  him),  for  the  appel- 
lant justices.  —  The  question  here  is  whether  the 
conviction  of  Arch  did  away  with  the  old  licence  in 
such  a  way  that  the  house  cannot  be  any  longer  said 
to  be  *'  privileged,"  t.e.,  to  have  been  hcensed  from 
1869  down  to  the  present  time,  and  therefore  the 
discretion  of  the  justices  to  grant  or  refuse  a  licence 
is  no  long^  limited  to  the  four  grounds  mentioned  in 
section  8  of  the  Act  of  1869.  There  is  authority  for 
saying  that  upon  the  conviction  of  Arch  the  old  licence 
ended.  la  Reg.  v.  Weti  Riding  JuHices,  36  W.  B.  856, 
21  a  B.  D.  258 ;  Traytwr  v.  Jonea,  42  W.  B.  201, 
[1894]  1  Q.  B.  83  ;  and  Freer  v.  Murray,  41  W.  B.  450, 
[1894J  App.  Cas.  576,  it  was  laid  down  that  the 
discretion  of  the  licensing  justices  in  granting 
or  refusing  a  renewal  or  transfer  of  a  licence  to  a 
beerhouse  under  the  Act  of  1869  was  only  limited 
to  the  four  specified  grounds  in  cases  where  there  was 
a  licence  actually  existing  at  the  time  the  application 
was  made :  see  particularly  judgment  of  Lord  Hers- 
chell  in  the  House  of  Lords  in  Freer  v.  Murray.  The 
only  case  that  is  in  ooofitct  with  these  decisions  is 
Ex  parte  Flinn  &  Sons,  48  W.  B.  29,  [1899]  2  Q.  B. 
607,  and  that  decision  is  inconsistent  with  the  We$t 
Riding  caee,  which  appears  never  to  have  been 
questioned.  In  Flinn' b  oaee  no  one  appeared  for  the 
respondentf ,  and  the  West  Riding  case  was  not  cited. 

Foote,  K.O.  (with  him  Bruce  WilHamaon),  for  the 
respondents. — ^The  ca«e  of  Ex  parte  Flinn  and  that  of 
the  West  Riding  Juiticee,  when  examined,  are  really 
not  in  conflict.  The  Utter  would  be  decisive  against 
the  respondents  here  were  they  not  protected  under 
section  16  of  the  Act  of  1874,  for  that  decision  has  no 
reference  to  cases  under  that  section  which  c^ves 
special  rights  to  the  owners  of  tiie  premises  where 
there  has  been  a  conviction  for  one  of  four  separate 


offences,  one  of  which  is  the  selling  of  spirits  without 
a  licence,  as  has  happened  here.  In  the  Wed  Riding 
case  the  conviction  was  for  allowing  the  house  to  be 
used  as  a  brothel,  which  is  not  <me  of  the  four  offences 
mentioned  in  the  section,  and  there  are  obvious  reasons 
why  such  an  offence  attached  an  odium  to  the  premises 
as  well  as  to  the  licence-holder,  and  why,  therefore, 
the  discretion  of  the  juttioes  should  be  let  in. 
Whether  Ee  parte  Flinn  was  rightiy  decided  is  another 
question  and  need  not  be  considered  in  deciding 
merely  whether  it  is  at  variance  in  fact  with  the 
Wed  Riding  case.  The  only  irregularity  that  can 
be  alleged  against  Cobum  is  that  he  did  Bot  get 
authority  from  the  court  of  summary  jurisdiction  to 
carry  on  uutil  the  next  licensing  sessions,  but  the 
explanation  of  that  apparent  omission  was  because 
it  took  some  weeks  to  get  Arch  out  of  the  house,  and 
when  Cobum  had  beenintroduced  the  licensing  sessions 
had  nearly  come  round,  and  the  magistrate  suggest- 
ing that  the  step  was  not  necessary  to  preserve  the 
licence,  the  application  before  him  was  not  proceeded 
with.  [Lord  Alysbstone,  L.C.J.— The  section  says 
that  there  may  be  a  further  application  made  to  the 
licensing  sessions,  which  looks  as  if  there  were  tiro 
steps.  If  the  first  application  to  the  magistrate  had 
be^  refused  could  you  still  have  said  when  you 
came  to  make  your  application  for  transfer  that  the 
justices  were  still  limited  to  the  four  grounds  ?— Yss. 
Even  though  the  house  had  not  got  a  licence  ?~Yes ; 
because  the  house  had  a  licence,  if  my  view  is  risht, 
although  it  for  a  time  had  been  forfeited.]  The  dis- 
tinction between  a  forfeited  licence  and  an  expired 
licence  is  pointed  out  clearly  in  Freer  v.  Murray,  [Hs 
was  itopped.] 

Maemorran,  in  reply. — I  subooit  that  when  a  fioeace 
has  heem  forfeited  there  is  such  a  break  in  its  ooa- 


tinuity  as  lets  in  the  full  discretion  of  the  jnstiMi  m 
dealiiig  with  it.  That  was  really  the  prinoiple  apfi|&Bd 
to  the  We$t  Riding  case.  I  do  not  contest  the  right 
of  the  owners  to  apply  under  section  14  of  the  Aol  of 
1869 — ^that  was  assumed  in  the  Wed  Riding  ceue—but 
I  say  that  it  was  there  held  that  the  justices*  discre- 
tion was  unlimited.  Section  15  of  tne  Act  of  1874 
only  gives  the  right  to  apply  under  section  14  of  the 
Act  of  1869,  and  therefore  the  present  case  and  that 
decision  are  on  all  fours. 

Lord  Altsbstoitv,  L.C.  J.— As  this  case  hss  not  been 
fully  argued  on  the  part  of   Mr.  Foote  because  I 
intimated  that  we  were  inclined  to  think  that  the 
West  Riding  case  and  Freer  v.  Murray   were    not 
authorities  against  the  respondents,  and  uiat  Ex  parte 
Flinn  &  Sons  gave  the  sessions  a  right  to  deal  with 
the  application,  I  do  not  propose   to   diacoss  tiw 
matter  at  any  length.     I  (mly  wish  to  make  ttiee 
obsOTvations  which  indicate  why  I   think    we   are 
bound  by  Flinn*s  case.      This  case   illustratea  tiie 
difficulty  which  the  courts  have  in  constrain^  the 
licensing  laws  and  applying  them ;  .but,  on  the  other 
hand,  one  must  not  forget  that  it  is  a  very  thorny 
subject,  and  it  is  an  extremely  difficult  subjeot  lor 
the  Legislature  to  deal  with.    Therefore  while  we 
have  to  discharge  that  duty  we  cannot,  and  imfgbX 
not,  toUame  anybody  for  the  way  in  whidi  the  Acts 
of  Parliament  stand.    I  think  it  is  quite  plain  Uiat 
from  one  point  of  view  Mr.  Maomorran's  ar;gunMnt 
may  be  said  to  go  a  littie  too  far,  because  I   do  not 
think  he  gives  raffident  effect  to  the  oonsequenoea  of 
allowing  a  person  to  apply,  after  a  cooviation«    It 
is  quite  plain  that  if  the  conviction  has  forfeited  ths 
licence   there  must  be  a  break   in   the  oaee,   and 
therefore   it  would   seem  to  me   that   the    eeotioa 
contemplates  under  some  drcumstenoes  a   atate  ol 
thinffs  in  which  the  principle  of  the  Wed  Bidiskg  cass 
could  not  H^ly>  bemise  there  must  be  a  i 
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in  OMei  in  whiob  tlie  lioenoe  has  been  absolutely 
forfeited.  Mr.  Maomorran  says  it  Kires  the  right  to 
apply  bat  leaves  nafettered  the  disoretton  of  the 
ooart  —  the  maffistrate  or  sessions  to  whom 
application  is  maoe— as  to  the  grounds  on  which 
they  may  refuse  the  grant  or  continue  the  grant  of 
the  licence.  On  the  other  hand,  of  course,  it  is  said 
that  the  effect  of  allowing  the  man  to  a^ply  in 
respect  of  an  old  beerhouse  is  to  give  him  the 
privileges  which  a  pvson  applying  under  section  19 
of  the  older  Act  would  have,  of  the  tribunal  being 
limited  to  the  four  grounds  of  section  8.  .  That  being 
the  qufistion  to  be  raised,  I  think  we  could  not  deid 
with  Mr.  ICacmorrau's  argument  without  overruling  at 
any  rate  the  principle,  and  I  think  myself  the 
authority,  of  Flinn'a  cast.  It  mav  be,  f6r  the  reasons 
which  1  have  mentioned,  that  the  Wut  Riding  case 
does  proceed  cm  diffsrent  lines,  but  I  must  say  I  think 
thftt  Flynn'$  ease  is  so  much  an  authority  that  we 
could  not  really  deal  with  this  case  contrary  to  that 
principle  without  practically  overruling  it,  and  of 
course  we  cannot  do  that,  and  in  a  case  where  there 
isan  appeal  I  prefer  to  sajr  I  think  we  are  bound  by 
the  principle  of  the  decision  in  Flinn's  case,  and 
therefore  we  must  affirm  this  decision  of  the  quarter 


I  may  add  that  in  my  opiuion  this  is  a  case  which 
obviously  ought  to  go  further  and  be  more  fully  dis- 
cussed, and  werefore,  if  there  is  to  be  an  appeal,  th«t 
is  the  ground  upon  which  I  put  it,  that  we  do  not 
overrule  the  decision  of  a  court  of  co-ordinate 
jurisdiction. 

Wills,  J. — I  am  entirely  of  the  same  opinion.  I 
think  with  respect  to  Flinn's  case  that  it  is  so  exactly 
in  point  in  all  its  circumstances  that  it  reaUy  must  ba 
followed.  The  only  distinction  between  Flinn*$  case 
and  this  that  I  can  see  is  that  in  the  former  case  it 
was  an  application  in  the  first  instance  to  a  court  of 
summary  jurisdiction,  and  this  is  an  application  to 
the  specual  sessions.  I  cannot  think  myself  that  the 
Aot  of  Parliament  meant  to  make  any  distinction 
whatever  between  the  rights  of  the  parties  on  those 
two  occasions,  and  therefore  it  seems  to  me  that 
Flinn*»  <xue  is  really  exactly  in  point  and  muit  be 
followed.  I  confess  I  think  myseu  that  Flinn's  case  is 
really  difficult  to  reconcile  with  the  West  Riding  case.  I 
have  heard  what  Mr.  F<)ote  has  said  about  it,  but 
still,  after  all  is  said  and  done,  it  seems  to  me  that  in 
the  one  case  the  court  held,  under  circumstances  whiob 
are  very  closely  analogous  to  tnese,  that  the  expres- 
sion '*  be  in  force  "  in  the  19th  section  of  the  Aot  of 
1869  was  not  satisfied,  and  that  in  Flinn's  case  they 
held  it  was.  It  seems  to  me  extremely  difficult  to 
reoondle  those  two  decisions.  All  I  can  say  is,  after 
having,  besides  listening  to  the  arguments,  spent  a 
oonple  of  hours  myself  since  yester&y  in  going  into 
theee  sections,  it  seems  to  me  a  matter  of  extreme 
lifficulty  and  perplexi^,  and  I  am  glad  to  take 
refnge  in  the  fiict  that  1  am  bound  by  Flinn's  case. 

Kbnitbdt,  J. — ^I  agree.  I  think  it  right  to  say 
liat  I  see  no  reason,  while  saying  that  we  are  bound 
yy  Finn's  case,  to  intimate  that  I  feel  any  reason  to 
Uaaent.  Although  there  mav  be  no  diff'^rence 
letween  that  case  and  this— I  do  not  think  there  is 
Q  anbstance  for  the  reasons  my  lord  has  given — ^it 
eems  to  me  that  this  is  doing  what  the  Acts  of  Parlia- 
nani  expressly  authorized,  when  the  Acts  are  read 
ogether — namely,  that  up  to  the  time  of  the  special 
BOTJons,  in  a  case  of  this  Idnd,  the  licence  may  be 
reat^  as  alive,  and  there  is  a  po  ver  to  transfer,  to 
llow  the  owner  to  carry  on  in  the  meantime.  It  was 
o  an  application  of  that  sort  by  the  owner  in  Fltnn's 
0e  that  the  matter  arose.  I  think  there  is  no 
laential  difference.    The  question  which  there  arose 


was  a  question  which  to  my  mind  was  rather  more 
difficult— if  I  may  say  so— than  the  present  case 
here.  The  time  for  applying  in  a  case  of  this  kind 
appears  to  me  to  be  at  a  special  sessions  at  which 
this  application  was  made  and  refused,  the  decision 
being  reversed  by  the  court  of  quarter  sessions ;  and 
in  Flinn's  case  it  seems  to  me  a  somewhat  more 
difficult  question  arose,  because  it  was  an  applicaticm 
to  a  magistrate  in  the  meantime  by  the  owner  to 
carry  on  the  business.  It  seems  to  me  that,  whether 
such  an  application  is  granted  or  refused,  there  is  a 
licence  to  be  dealt  with,  and,  on  the  principle  in 
Flinn's  case,  to  be  dealt  with  as  the  court  of  quarter 
sessions  have  held  in  the  decision  we  have  now 
affirmed. 
Appeal  dismissed  with  costs,  and  toith  leave  to  appeal. 
Solicitor  for  the  appelhints  E.  W.  Seal. 
Solicitors  for  the  respondents  Maitland,  FeckJiam, 
<k  Co. 


Jan.  12. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  > 

Wills  and  Kennedy,  JJ.)      ) 

EsooTT  V.  Nbwpobt  Cobpobation.  (a.) 

Local  government — Street — Power  of  local  auJthority  to 
erect  pillar  for  overhead  tramway  wire — Pillar  sunk 
in  soil  of  pavement — Trespass  to  private  property — 
Puhlic  Health  Act,  1875  (38  &  39  Vict,  c  55),  ss.  4, 
19 — Newport  Corporation  Act,  1900,  «.  51. 

Where  a  loccU  authority  requires  to  open  up  the  soil  of 
a  street,  the  surface  only  of  which  has  been  dedicated  to 
the  puhlic,  they  do  not  commit  a  trespass  on  private 
property  so  long  as  the  act  to  he  done  is  within  t?ie  area  of 
their  stattUory  powers. 

Held,  therefore,  that  no  trespass  was  committed  hy  the 
digging  of  a  hole  in  the  footway  in  which  to  place  a  pole 
to  carry  t?^  electric  wire  for  a  tramway  scheme  auihorized 
hy  a  private  Act  which  incorporated  the  provisions  of 
the  Lands  Clauses  Act,  the  act  complained  of  not  amount- 
ing to  a  taking  of  land  but  only  to  the  exercise  of  a  right 
in  the  nature  of  an  easement. 

This  was  the  defendants'  appeal  from  a  judgm<)nt 
of  Judge  Owen  sitting  at  the  Monmouth  County 
Oourt,  in  favour  of  the  plaintiff.  The  action  was 
for  damages  for  an  alleged  trespass  by  the  defendants 
upon  the  plaintiff's  property  by  the  erection  of  an  iron 
pillar  for  carrying  an  overhead  electric  cable  used  for 
triuncars  and  for  a  mandatory  injunction  to  remove 
the  pillar. 

The  plaintiff  was  lessee  for  the  residue  of  a  term 
of  vears  of  a  plot  of  ground  abutting  on  Chepttow- 
road,  upon  whidi  he  tmilt  a  house.  There  was  a 
space  of  about  ten  feet  in  width  between  the  house 
and  the  road  originally  intended  for  a  forecourt, 
but  instead  of  using  it  as  a  forecourt,  the  plaintiff, 
with  the  consent  of  the  ground  landlord,  paved  it 
and  put  dnwn  a  line  of  kerbing  immediately  adjoining 
the  road.  Thepublicpassedover  this  forecourt.  The 
pillar  had  been  fixed  in  the  pavement  in  front  of 
the  plaintiff's  shop,  wholly  within  the  boundary  of 
the  plot  of  land  demised  to  him.  It  was  thirty-one 
feet  in  height,  ten  inches  in  diameter  at  the  base, 
and  about  six  feet  of  its  height  was  suok  in  the 
ground. 

The  placing  of  this  pilltr  was  the  trespass 
complained  of. 

The  defence  pleaded  was  that  the  pillar  had  been 
erected  by  the  defendants  uuder  and  pursuant  to 

(a.)  Beported  by  Ebskutb  Bbid,  Esq.,  Barrister- 
at-Law. 
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ftuihority  given  tbem  by  the  M'ewport  Corpf^ration 
Aot,  1900»  which  incoiporated  the  Lands  ClauneB 
Act»t  and  provided  thftt  the  aevfiral  wordi  and 
ezprfiABiona  to  which  in  the  Public  Health  Act  mean- 
iugi  wer«^  aaeigned  should  ia  that  Act  have  the  same 
re«p'>ctive  menniDgt. 

Seetion  51  (i.)  of  the  Newport  Corporation  AgU 
1900,  provides  that  "  lor  the  purpose  of  working  auy 
of  the  corporation  traniwafi  by  mechaaical  power 
,  .  .  the  oorp oration  may»  subject  to  the  pro- 
viiiona  of  this  Act,  couHtruct,  lay  down^  plaoe,  er**ct, 
maintain*  renew,  and  rupain  on,  ia,  owr.  or  under 
any  street  or  road  in  which  any  corporation  tram- 
waye  are  for  the  time  being  Uid,"  uerta^n  works  and 
appliancci  including  '*  poles,  pDeta/*  and  f he  defend- 
ants wpre  further  empowered  to  make  &uoh  alterations 
ID  any  axiiting  tramways  of  the  corpora tiou  .  *  * 
at  might  be  neQi^ssary  or  expedient  for  adapting  the 
some  to  be  worked  by  mechanical  power/' 

It  was  admitted  that  the  roadway  of  Chepitow- 
road  and  the  fo  >tp^ths  on  eadi  side  were  together  a 
streftt  within  »f*ctioii  4  of  the  Public  Health  Act, 
1875,  and  the  defendants  contended  that  by  iectiou 
149  of  the  Act  the  Chepsto  v-rotd,  including  ttie 
pavement  in  front  of  the  plaiutiflf's  hausf*  and  the 
place  where  the  pillar  had  been  fixed,  had  become 
Tested  in  thnm*  and  that  they  were  empowered  by 
seotion  51  of  their  Act  of  190O  to  erect  the  pillar 
without  the  consent  of  the  plaintiff  and  wdthout 
makiDg  him  compensatioD, 

The  learned  oounty  court  judge  held*  upon  the 
authority  of  C^verdalt  v,  Charlton,  27  W,  R.  257 »  4 
Q,  B.  D.  104,  and  Tiinhndfie  Wells  Corp'yraUon  v, 
Baird,  [1896]  A.  C.  434.  45 "^W.  K,  Big.  92,  that  the 
defendants  were  only  the  owners  of  so  much  of  the 
soil  as  was  necessary  for  the  ordinary^  user  of  the 
Btre'>tt  and  not  of  anything  more,  and  as  in  his  C' pinion 
lection  51  of  their  Act  of  1900  did  not  empower  the 
defexidants  to  pUee  the  pillar  in  the  plaintiffs  subsoil 
without  paying  him  compensation,  that  the  defendants 
had  committed  a  trespass  on  his  property. 

The  defendants  appealed, 

Macmorran,  K.Q.^  and  J.  Cmrmr,  foe  the  defend  an  ti* 

A.  T.  Luwr^fict,  KtV.^  and  John  Sankey^  for  the 
plaiotifF, 

Owr.  adv,  vult. 

Lord  ALVERSTOEfK.  L  C.J. — The  point  raised  in  thia 
eate  is  one  of  very  oonsiderable  Importance,  because  it 
might  well  apply  to  many  catei,  and  therefore,  ai  we 
are  only  dealing  with  this  one  partic^ilar  case,  I  want 
to  limit  my  remarks  to  the  facts  here  and  not  be  taken 
to  lay  anything  not  aotually  brought  before  us. 
[After  stating  the  faots  his  lordship  continued  :]  The 
question  is,  whether  under  those  circumstances  the 
erection  of  the  post,  which  penetrated  the  ground  to 
a  considerable  depth,  constitutes  a  trespass.  Ic  muit 
bo  tak-^n  thit  the  county  court  judge  found  that  the 
plaintiff  had  dedicated  to  the  public  a  right  of  way 
over  the  pavement,  subject  to  such  interruption  as 
might  be  catised  by  fumiture  being  from  time  to  time 
placed  ther«on*  Tb  ere  fore  the  place^  so  far  as  the 
surface  was  concerned,  was  vested  in  the  defendants. 
The  plaintiff  contended  that  the  pole  went  down  into 
the  ground  to  a  greater  depth  than  was  visited  in  the 
local  authority  or  was  uRoessary  loi"  the  proper  user 
of  the  placn  as  a  right  of  way  for  the  public,  and  that 
there  bad  been  an  occup%tion  of  hii  land  by  the 
defendants  and  a  taking  of  hie  property  that 
amounted  to  a  tretpass^  If  that  were  the  true 
viev,  tben  I  think  the  plaintiff  would  be  right, 
and  that  he  would  be  entitled  to  a  dedaratioDf 
and  in  certain  circumstances  to  an  injunction,  for  the 
plaintiff  is  not  bound  to  sue  for  compensation  and 


could  require  th©  local  snthority  if  they  required  his 
land  to  give  him  notice  to  tr^at  under  the  Lands 
Clauses  Act.  Therefore  this  court  hai  to  cooiider 
whether  or  not  what  the  local  authority  have  done, 
and  which  they  contended  tboy  were  Justified  in  doing 
by  the  powers  conferred  on  them  by  st-ction  51  of  the 
pnvate  Act  of  i?"00  amoanted^  as  the  plaintiff  contends, 
to  a  taking  of  land.  It  seems  to  me  that  sectina  51 
contemplated  something  beicg  ilone  on  private 
property  which  in  vol  v^  something  lets  than  the 
occupation  of  the  land  by  the  defendants.  I  cannot 
conceive  it  possible  to  contend  succes if  ully  that  beoaoae 
the  pole  requires  a  support  on  the  plaintiff's  land  thert 
must  necessarily  be  a  Caking  of  the  Und  by  the  author* 
ity  which  placi»d  it  there  under  a  statutory  right*  If 
the  support  of  the  pole  constitutes  an  injurious  aflfec- 
lion  on  the  plaintiff's  land,  he  has  his  remedy  under 
the  Lauds  Clauies  Act.  I  therefore  oome  to  ths 
conclusion  that  there  has  been  no  taking  of  land  b«fa 
by  the  local  authority,  and  that  what  they  did  was 
within  the  statutory  powers  which  have  been  giran 
to  them  for  the  purpose  of  working  their  ti'amvay 
systf'm. 

For  the  reasons  I  have  given  I  think  the  appeal 
must  be  aOowed, 

[His  lordship  added  that  hii  brother  Wills,  J.p  who 
was  absent,  coBCurred  in  the  opinion  ha  hid  «x- 
pressed,] 

Kehnbdy,  J. — 1  am  of  the  same  opinion.     U  Vtf 
contended  h^  Uie  plaintiff  that  although  the  dfefsad- 
ants  might  do  those  things  whfcn  w^re  autboriMd  hy 
section  51  of  their  Act  of  1900,  yet  there  wm  re*ir»«d 
from   that  which   they  were  authorized  to  d«7  any 
interferenoe,  except  by  permission  or  liaew  ^^ 
soil  not  vested  in  them.    In  my  opinion  thitpioporf- 
tion  is    true  to  this  extent :    that  while  trnte  tha 
section  no  right  in  the  property  passed p  the  4tl«iA- 
ants  nevertheless  had  a  rignt  within  the  u«a  mndsr 
their  oontfol  to  enter  under  tntfir  statutory  po  wers  ^^^  to 
do  the  work  authorized  in,  over,  or  under  any  itrfet 
or  road.     That  proposition  iei>ms  to  b«  the  b*iii  oi 
the   judgment   in    ^ureAam   Local  Board  ▼.    ^tntii. 
7  Times  L,  B.  443,     In  tbut  oaae  the  local  board  hid 
entered  into  a  contract  with  an  ei*ctiic  light  ©Jia* 
pany  to  light  the  town  of   Farshani,      No  liocfioi 
from  the  Bt.iard  of  Trade  or  provisional  ord^r  hid 
been  obtained  by  the  couipaoy  nnder   th^   Bla<4flc 
Lighting  AcU  of  ISS2  and  l8Sd,  but  they  areistied  th«r 
pnka  and  overhead  wires  und<^r  a  licence  frcm  ihi 
local  board.     The  defendant  objected  ta  tJtie 
of  a  pole  opposite  his  drawiug-room  windov« 
claimed  to  be  entitled  as  owner  in  fee  to  the 
of  the   adjoining  half  of  the  highway*  and 
a  right  to  treat  the  plaintiffs  as  tretpasiera.     In  ftil 
case    an     injunction    was    granted    to   resteain  1v 
defendant  interfering   with   the  plaintiffs.     I  thU 
that  case  does  not  conflict  i^lih  the  caios^ — CovtrUt 
V.  CharUon,  27  W.  E,    257,   4    a   B.    D.   104.  aftd 
TunhriilH^  Wt!h  Corporation  v.  Baird,  [ia&6]  A.  C,  434, 
45  W,  li*  Dig,  92,  rehed  on  by  the  plalntUF  hsion 
the  learned  county  court  judge.     lo  my  view  alllbai 
has  been  done  here  by  the  local  authority  la  ool  a 
tftking  of    the  soil,  but   an  eittrcise  by  than  ol  • 
statutory  ri^ht  in  the  nature  of  an  easement   vithis 
an  ari-a  which  prevented  an  act  of  treBpaM    b'inC 
committed  by  reason  of  the  faut  that  it  wmm  wilibia 
the  z line  contemplated  by  the  statute  which  gmv«  tbc@ 
that  right. 

If,  therefore,  any  damage  haf  been  caiuad  to  tba 
plaintiff  through  injurious  affeciton  of  his  land  hm  hm 
a  good  claim  for  compensation  under 
Glauses  Acts,  An  action  for  trespass,  how«i 
to  me  one  that  a  plaintiff  cannot  matntain*  U  w« 
were  so  to  hold,   it  would  appear  to  follow  that  s 
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pnblio  authority  would  have  to  serve  notioes  under 
the  Lands  Olanses  Acts  on  the  frootagers  every  time 
it  might  be  necessary  for  them  in  the  ezeoution  of 
their  statutory  duties — ^laying  a  sewer  and  the  like — 
to  penetrate  below  the  surface  of  the  soil  of  a  street. 
There  is  nothing  which  I  thiok  ooald  justify  us  in 
ooming  to  such  a  ood elusion,  I  think,  therefore,  that 
the  decision  of  the  county  court  judge  was  wrong  and 
that  the  appeal  should  be  allowed. 

Appeal  allowed ;  leave  to  appeal  granted. 

Solidtors  for  the  defendants,  Cole  &  Jackson,  for 
A.  A*  Newman,  Newport. 

Solicitors  for  the  plaintiff,  Ley,  Lake,  &  Ley,  for 
Morgan  S  Co*,  Newport. 


Ctoitrt  o{  ApveaU 


From  K.  B.  D.  {In  Bkcy.}.      | 
(Yaughan  Williams,  Bomer,  and  > 


Nov.  20,  21,  23, 
24;  Feb.  22. 


Stirling,  L.JJ.) 

In  re  Bbattohamp. 
Ex  parte  Bbaughahp.  (a.) 

Bankruptcy — Bankruptcy  notice— Creditor* e  address  for 
service — Power  of  the  Bankruptcy  Court  toga  behind 
the  judgment — Irregularity — Bankruptcy  Act,  1883 
(46  &  47  Vict,  c.  62).  s.  4,  subsection  I  (g) ;  s.  7, 
suh'Section  3;  s.  14S— Bankruptcy  Rules,  1886  to 
1890,  Appendix,  Form  No.  6 — Married  Women* s 
Property  Act,  1882  (45  <k  46  Vid.  c.  76),  s.  1,  sub- 
section  2. 

The  Court  of  Bankruptcy  possesses  tJie  power,  on  the 
hearing  of  a  bankruptcy  petition  founded  on  a  judgment 
debt,  to  go  behind  the  judgment  to  inquire  into  the  con- 
eideration  for  the  debt.  But  the  judgment  is  conclusive 
unless  the  consideration  can  be  questioned.  If  a  creditor 
who  issuee  a  bankruptcy  notice  occasionally  leaves  the 
address  which  he  has  given  in  the  notice,  this  will  not  of 
iUelf  render  the  notice  bad  if  the  address  is  such  either  that 
he  can  be  found,  or  the  debtor  is  able  to  pay  or  compound 
f&r  the  debt,  there  during  the  seven  days  limited  by  the 
notice.  Nor  does  it  maUer  if  this  address  is  only  a  tern- 
porary  address,  such  as  an  hotel,  if  the  creditor  has  no 
permanent  home,  or  tJiat  he  left  that  address  on  the  last 
of  the  seven  days  limited  by  the  notice.  But  if  he 
abandons  su^  an  address  this  will  render  tJie  notice 
inefficient. 

In  re  Stogdon,  Ex  patte  Leigh,  [1895]  2  Q,  B.  534, 
44  W.  B.  Dig.  13,  dUcussed. 

If  at  the  date  of  the  trial  of  an  action  for  tort  afemcUe 
defendant  is  unmarried  a  judgment  can  be  obtained 
against  her  creating  a  personal  debt. 

This  wai  an  appeal  by  the  debtor,  Lady  Violet 
Beanohampi  from  a  receiving  order  in  bankruptcy 
made  a^rainst  her  by  Mr.  Begistrar  Giff^rd,  dated  the 
Slsn  of  October,  1903. 

The  faots  were  as  follows:  The  appellant  was 
formerly  the  wife  of  Sir  Biohard  Beauobamp,  Bart., 
but  on  the  7th  of  May,  1901,  a  decree  nisi  was  maie 
for  the  dissolution  of  the  marriage,  on  the  husband's 
petition,  on  account  of  his  wife's  adultery  with  a  Mr. 
Hugh  Watt.  Previously  to  this  Lstdy  Violet 
Beauchamp  had  written  a  letter,  which  it  was  alleged 
contained  a  libel  on  Mrs.  Watt,  the  wife  of  oo-retpon- 
dent,  aud  on  the  25th  of  July.  1901,  Mrs.  Watt  com- 
menced   an    action  in  the  King*s   Bench   Division 

(a.)  Beported  by  A.  B.  Tayloub,  Esq.,  Barrister- 
at-Law, 


against  Iw  for  libel.  In  the  writ  in  the  libel  action 
and  in  the  pleadings  the  defendant.  Lady  Violet 
Beauchamp,  was  described  as  a  *'  married  woman,"  Uie 
decree  nisi  not  having  then  been  made  absolute. 

On  the  26th  of  November,  1901,  the  decree  nisi  was 
made  absolute. 

On  the  30th  of  October,  1902,  the  libel 
action  was  tried,  after  the  decree  nisi  had  been 
made  absolute,  when  the  jury  awarded  the  plaintiff 
£6,000  damages,  judgment  being  given  for  that 
amount.  The  judgment,  as  enter^,  was  headed  with 
the  title  of  the  action,  in  which  the  defendant  was 
described  as  a  "married  woman."  Application 
having  been  made  to  the  Ck)urt  of  Appeal  by  the 
defendant  in  the  libel  action  for  a  new  trial  on  the 
ground  {inter  alia)  that  the  damages  were  excessive, 
that  court  on  the  17th  of  June,  1903,  ordered  the 
case  to  be  retried  unless  the  plaintiff  would  consent 
to  reduce  the  damages  to  £1,500. 

The  plaintiff  consented  to  this,  and  the  judgment 
was  therefore  amended  on  the  19th  of  July  by  the 
master,  £1,600  beinff  substituted  in  lieu  of  £6,000, 
although  the  original  date  of  the  judgment — tiie  30th 
of  October,  1902^remained  unaltered. 

l^e  judgment  as  drawn  up  was  in  the  form  of  a 
judgment  against  a  man  or  an  unmarried  woman, 
notwithstanding  the  defendant  was  described  in  tiie 
title  as  a  '*  married  woman,"  and  not  in  the  form  of 
a  judgment  against  a  married  woman  ia  respect  of 
her  separate  estate  as  settled  by  the  Court  of  Appeal 
in  ScoU  V.  Morley,  36  W.  R.  67.  20  Q.  B.  D.  120. 

The  defendant  neglected  to  pay  the  £1,500,  so  on 
the  28  th  of  July  the  plaintiff  served  a  bankruptcy 
notice  on  her,  requiring  her  to  pay,  or  ompound  for 
the  judgm<^nt  debt,  with  interest  from  the  30tih  of 
October,  1902,  within  seven  days.  In  t^e  notice  the 
plaintiff  described  herself  a«  of  '*  The  Hans-crescent 
Hotel,  Hans-crescent,  London,"  where  she  was  in 
the  habit  of  staying,  although  she  did  not  perma- 
nently retain  rooms  there. 

By  the  notice  the  plaintiff  claimed  principal, 
interest,  and  costs  due  on  a  final  judgment  in  the 
KiDg*s  Bench  Division,  amended  by  order  of  the 
Court  of  Appeal.  In  August,  1903,  on  the  last  of  the 
seven  days  limited  by  the  bankruptcy  notice,  the 
plaintiff  left  the  hotel  and  went  to  France,  leaving 
no  address  behind  her,  except  to  her  solicitors.  The 
defendant  did  not  pay  the  debt  nor  comply  With  the 
requirements  of  the  bankruptcy  notice.  Accordingly, 
on  the  24th  of  August,  1903,  the  plaintiff  present^  a 
bankruptcy  petition  against  her,  founded  on  the  act  of 
bankruptcy  C3mmitted  by  non-compliance  with  bank- 
ruptcy notice,  and  also  on  the  judgment  debt. 

On  the  hearing  of  this  petition  the  registrar  made 
the  receiving  order  in  question. 
The  defendant  debtor  appealed. 

H.  Beed,  K,C.,  and  F,  Mellor,  for  the  appellant 
debtor. — ^The  creditor  of  a  married  woman  has  two 
remedies.  If  she  has  any  separate  estate,  the  creditor 
may  sue  her  alone  as  to  that  separate  estate,  under 
section  1,  sub-section  2,  of  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  or  he  can  bring 
an  ordinary  common  law  action  against  both  husband 
and  wife  as  co-defendants.  The  defendant  cannot  be 
made  bankrupt  upon  this  judgment  against  her  alone  in 
respect  of  her  separate  estate :  Scott  v.  Morley,  36 
W.  B.  67,  20  Q.  B.  D.  120.  The  plaintiff  has  elected 
to  sue  under  the  Married  Women's  Property  Act,  and 
the  only  damages  recoverable  from  the  defendant 
are  against  her  separate  estate,  and  the  judgment 
must  be  in  the  form  settled  in  Scott  v.  Morley,  36 
W.  B.  67. 20  Q.  B.  D.  120;  SofOawv.  Welch,  47  W.  B. 
626,  [1899]  2  Q.  B.  419,  424.  These  cases  seem  to 
show  that  the  Act  makes  the  married  woman's  separate 
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eatate  tba  debtor,  A  m&rri^d  ^ooiaa  oaonot  be 
m&dif  baokTTipt  on  a  jiidgtiif>tit  in  tbe  form  in  Bcoti  v. 
Jforfsy:  iee  In f^Xyiie^,41  W.E.488,  [1893]  2  Q.  B,  113; 
In  reFrancea  Bandford  ^  Co.,  47  W.  K.  391,  [1899] 

1  Q.  B.  566,  5TQ,  The  judgiDent  here  m  to  a  ^lou^ 
foitHi  as  II  purports  fo  be  vg&init  a  married  «oi)iiii], 
though  it  ii  m  the  ordiniT y  form  agwnat  ati  uo married 
wouitfO.  TbH  Oourt  of  Bankruptcy  oan  B'>  behind 
the  judgment  ti  flee  if  there  w  at  a  r*  ft  I  dtbt  [Yaughan 
William  a,  L*J.**In  bankruptcy  admiiit*trati  m,] 
Whatever  tbe  form  of  jadgmeut  agaiuat  a  man-iad 
woman,  it  ie  only  agaitiat  her  sapuriite  estat*  under 
the  Act.,  and  her  bf-ioR  discovert  aft«'r  ihe  oommeuoe- 
meEt  of  ihe  actiou  is  immateriaU  Thert)  ii  an  apptfal 
pfcditig  to  the  House  of  LordB,  aud  if  the  receiYiug 
ordi>rie  upheld  an  adjur^icatiuu  of  btnkrup'cy  against 
the  debtor  will  follow*  Secondly,  the  creditor  claims 
iotereit  on  the  £1,600  from  the  day  on  which  judg- 
ment was  given  in  th^  action.  But  the  £1,500  was 
given  by  thti  Coatt  of  Appeal  :  Fisher  v.  BtaMing. 
(1841)  3  M*D.  &  Gn  ^38.  Thirdly*  th«  debtor,  if  atie 
had  wished  to  pay  the  d-'lt  on  the  last  of  th«  seveu 
dayn,  could  not  have  doi  e  so^  not  knowing  where  tb« 
creiiir--»r  was:  In  re  Btogdon,  Eot:  parte  Lf^vjh,  [189^] 

2  Q,  B,  534,  44  W.  R  Dig.  13,  Tuu  debtor  u  si^titUd 
to  know  wh*re  tt>  fitid  the  cr**ditor. 

They  alao  cit»;d  S^uk^t  v-  Kaiienburg,  34  W.  R.  542, 
17  Q.  P<  D,  177,  34  W.  E,  Dig.  65 ;  Eftrk  v.  Kingacote, 
49  W.  K  3.  ri900]  2  Ch.  585,  589  -  Warn/ord  v.  Htyl. 
23  W.  B,  8-1 S.  K  K  20  Eq.  321  324.  [By  Yavguan 
WiLLiAiia^  L,J, — Fairhnrat  v.  Likerpcot  Adclphi  Loan 
AiBodatwnt  9  Exob,  422]. 

Muir  Macf^tizic  axid  1\  Mathtw,  for  the  respondent 
creditor  on  the  tbir*l  objectioo*— On  1 1  e  1a»t  point  a 
meri*  irrpgulisrjty  hai*  ^e^n  coosmitbd.  No  it  ju&tice 
haa  bf  en  di^ut*,  and  iLerefore  1he  proceedings  are  in 
order:  section  143  of  the  Baukruptcy  Act,  1883  (46  & 
47  Vjot,  c.  52) ;  Form  No,  6  in  Appendix  to  Bank- 
ruptcy Enter,  1886  to  1890.  Tbt»  debtor  made  no 
attempt  TO  paj.  In  In  re  Stogdon  the  uddreaa  given 
WAS  no  aidreis  at  all.  Hern  the  creditor  waa  not 
bound  to  remain  at  the  addreis  gtven^  during  the 
whoiti  of  ttte  aaven  days.. 

They  cited  In  re  Mnrrieta,  Ex  purU  South  American 
and  Mexican  Co,,  (1896)  3  Mtin,  Bkcy.  Eepa,  35;  and 
In  rff  Low,  Ex  parU  Oibaon,  43  W,  H.  405^  [1895] 
1  Q  B,  734, 

Meed,  in  reply. — The  notice  was  issued  before  the 
hotel  wa4  the  creditor*s  addreis.  The  objecTion  is 
not  purely  technical ,  This  addreas  is  not  a  matter 
of  mere  description,  and  if  not,  it  is  a  malUir  of  sub- 
stance—for inatance,  a  man  may  hi»ve  a  shootiDg  box 
in  j3ootlat>d,  which  be  occa<ioi  ally  v^aiis,  bul  that 
woold  noi  ba  a  proper  addiest.  The  address  must  bd 
one  where  either  tht^  creditor  ii  per  so  nail?  pre^eiit,  nt 
the  t  me  of  his  return  or  present  wheretibonta  c»ii  ba 
found.  Ton  caunot  Csttl  au  hoCi-1  whera  you  atay 
occasto  Dally  your  place  of  resid«nc )  for  set  vice  of  a 
bankruptcy  notice. 

He  ref furred  to  In  re  Homea  Ex  parU  Hughe%^  40 
W.  E,  647.  [1892]  2  Q,  B.  628,  632. 

Val^ghait  Willtams,  LJ,— It  is  imoortant  tt>at 
this  rule  of  pracTice  should  bij  settled  deQjiit«1y.  Wo 
reserve  judgments 

Cur*  adv.  vnH* 

Feb,  22,— Vauohan  Wiuiams,  L,J*,  read  the 
judgment  of  the  court  >is  folio wi :  This  is  tin  appeal 
from  a  receiving  order  made  a^^iuAt  a  divorced  «ife. 
who  at  the  lime  of  the  mtfcking  of  the  order  wa^  a 
sittgle  wf^maii*  The  objectims  ratged  are  thn-e. 
Firat^  tliat  tbere  ia  no  judgment  debt  eiectual  as 
tigaii«6t  the  Court  of  Bankruptcy,  which  does  not 
jt'^ard  estoppel  binding  the  debtor^  but  baa  a  right  to 


inquire  into  the  red  debt,  Secondly ,  it  t«  objected 
that  there  is  no  act  of  bankruptcy,  bet^nia  the  acit  of 
bankruptcy  relied  on,  which  ia  failure  to  comply  with 
a  bankruptcy  notice,  is  invalidated  by  the  fact,  &s 
allfged,  that  the  notice  eintaiued  no  such  addrrst  d 
the  judgment  creditor  as  was  intended  by  the  nAct 
should  be  given*  Thirdly,  it  waa  objected  that  th* 
b^tikruptcy  notice  was  bad,  becaute  the  amount  of 
the  judgment  as  thereiQ  stated  was  wrong  by  Te»»oB 
of  including  interett  prior  to  the  date  when  the 
Court  of  Appeal  amended  tha  jadifment  by  radudug 
the  dairnage^  from  £5,000  to  £l  500. 

A«    to    tbe    first    point,    undoubtedly  tfaa    Comrl 
of    Bankruptcy    hai    the    power    on  ^  the     henritig 
of    a    bankruptcy    p'-titian   to   go  behind  tbe  j^idg- 
ment    and    to    inquire   into    the    consvderataou    f^-r 
the  judgment    debt,   tjot    only    at    the   instance  of 
the    trustee,     but    alio    hi    the    iu«tance     of    th« 
jadgment  debfcnr  bimnelf,      Tuis  power  ia    founded 
on  flection  7,  aub-aection  3,  of  the  Bankruptoy  Act» 
1883.  which  gtvps  thu  Couit  of  Bankruptcy,  on  tbt 
h paring  of  a  b  nkruptcy  petition,   a  diacretinn  for 
^'atiy    lufHcietit    cause"     to    diimiia    the    petitioiL 
But,  in  my  judgment,  the  facr-   that  ihe  jiid^tn«nt 
may  be   iiregular  or  wrcng  in  firm  ta  no  lu^dcfit 
reaton  for  goioff  behind  the  judgmeiit  and  diimipiir  g 
th«*  petition.     The  notion  in  tbe  prespnt  case  ii  an 
action   for   a  tort  com  tu  it  ted  by   a   woman   dufkif 
coverture ;   it  is  for  a  lib*  I  pnbliihed  by  her  whik 
•be  was  a  married  woman*     Now,  by  tne  oomnKm 
law,  iodependt;ntly  of  the  Marritd  Women'a  Pftrp«fty 
Act.  1882,  a  mariied  wr  man  wj%a  liable  to  be  ti]«d  ^ 
a  wrong  committed  by  her.  at  d  the  husband,  •tlkclr 
speaking,  wai  not  liable  to  be  ftued  at  all  f^r  mdi 
tort.     Hia  only  liability  waa  to  be  sued  jomlfy  •i«li 
her.  because  of  the  uTiiversal  rule  tbat  the  wtft  tlariaf 
coverture  cannot  be  t-ither  a  sola  plaintiff  or  i  mjU 
defendant ;  and  it  was  deoidt^d  in  Otpel  ▼,  F&Mt  U 
W.  R.  159,  17  C,  B,  N,  S,  743,  13  W.  E,  C,  I.  Up 
54,  tbat  a  buaband  who  baa  obtain  (3d  a  diTorce  ia  rot 
liable  to  be  j oil:  a i  in  an  a^'.tion  of  tort  for  a  tort  oom- 
mitted  by  bis  wife  dunog  coverture.     It  ii  maaHtil, 
therefor^i    that,  in   the  prtaent  cat e,  in    «bicb  the 
defendant  at  the  da^e  of  the  trial  and  judgtn<>mt  had 
been  divorced,  she  alone  Temained  liable  for  thm  toHi 
and  the  amendments,  if  any,  which  were  reqairtf  ift 
tbe  writ  or  pleadings  went  merely  to  tha  form  %tA 
not  to  the  subatance  of  the  cause  of  actii^n*     Thm  tmm 
m  very  different  from  the  case  of  a  breach  of  oontrad 
entered  into  by  a  wife  during  coverture.     In  sneb  t 
caEO  coverture  is  a  plea  in  bar  and  not  in  abatemrcik 
and    the    cause    of    action    given    by    tbe    Marred 
Women'a  Property  Act,  1SS2,  and  ihe  remedy  ih$r** 
on   are   new,   being  created  by  A<^*^  df  Parliamctit; 
whence  it  follows  tbat.  if  tbe  bubbaitd  dif  a  or  obtaiM 
a  divorce,  this  will  not  a^ect  the  it^totory  caose  of 
action  or  the  r^^medy  thereof,  but  the  rem^y  will 
remain   a   remedy   af^ainit   the  wiftV  tepara^#   P>^ 
perty,  and  the  judgnoeut  in  aucb  an  aelion  will  not 
oieate  a  personal    debt    from     her,    and    tbdr elor# 
vrill    not    support  a  b«:&kTUpfcy    notioe  under   tbe 
Bankruptcy     Act,    18S3,    s.    4.    feub-ifotion    I    (^l- 
It    is    true    that    in    the    preaei>t    caie    we    bav« 
not    to    deal    with    the    a^tiiug    aside    of  m  baak- 
ruptcy    notice,    because     the    judgment     in     iotm 
creates  a  pers  nal   deHt ;    but  if  in  aabataaoe   thm 
action  had  be«>nonein  which  t^o  judgment  could  liavA 
been  obtained  creating  a  person al  debt  by  the  i^tfii,  | 
am  di^poflf-d  to  think  there  would  have  been  eofficiciLi 
CMUse  to  dismisa   ihe   petition.      But  in  the  praiaot 
case  no  such  question  arises.      It  is  pTaiu  tbat  t^ 
objecliou  to  tlie  judgment,  if  any.  ia   one  of  form 
onty,  and  tbat  the  power  of  tbe  Court  of  Bankruplcf 
to  go  behind  a  judgment  ia  a  povcr  to  iji^iiir#  Ittto 
the  crneideraUon  for  and  not  into  tbe  fofiii  of  Iba 
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judgment*  The  jnd^ent,  to  my  mind,  is  oonolnriTe 
vnlesa  the  oonnderation  can  be  qneetioned.  The  first 
objeotion  therefore  fails.  The  third  obieotion — that 
is  to  say,  the  "interest "  objection — Is  also  concluded 
by  the  judgment.  The  Gonrt  of  Biukraptcy  cannot, 
I  think,  question  the  discretion  of  the  court  in  such 
a  matter. 

The  only  remaining  objection  is  the  objection 
founded  on  the  insufficiency  of  the  address  giyen 
1^  the  judgment  creditor  in  the  bankruptcy  notice. 
The  objection  is  based  upon  the  ju<)gment  of  the 
Court  of  Appeal  in  In  re  Siogdon,  [1895J  2  Q.  B.,  534, 
44  W«  B.  Dig.  13.  Kb«7  v\  that  caie  the  judgment 
creditor,  who  was  out  of  Eogland  at  the  time  the 
notice  was  served,  and  so  continued  duriog  the  levea 
days  that  it  was  running,  inserted  ia  the  banlauptcy 
notice  as  his  address  '*  White's  Olub,  St.  James's, 
8.W." ;  and  the  Court  of  Appeal  decided  that  the 
bankruptcy  notice  was  bad,  holdins  that  the  notice 
mutt  describe  the  creditor  as  of  an  address  where  the 
sum  claimed  can  be  paid  to  him  or  secured  or  com- 
pounded for,  not  merely  wh(»re  he  could  be  heard  of, 
and  that  the  address  of  "White's  Club'*  was  not 
under  the  circumstances  such  an  address;  and  the 
question  which  we  have  now  to  decide  is  whether  the 
address  given  by  Mrs  Watt  is  suoh  an  address  as  is 
Inquired  by  the  Act,  having  regard  to  the  deoition  in 
In  re  Siogdon. 

Now  what  are  the  facts?  Mrs.  Watt  appears  to 
have  been  in  the  habit  for  some  time  of  staying  in  the 
Hans-crefcent  Hotel  whenever  she  came  to  London, 
but  she  did  not  continuously  keep  a  room  there. 
Sometimes  she  left  an  address  to  which  her  letters 
oould  be  seat,  sometimes  she  did  not.  At  the  date 
of  the  issue  of  the  bankruptcy  notice  she  was  not  in 
fact  at  the  Hans-crescent  Hotel ;  iha  seem^  to  have 
oome  there  on  the  evening  of  the  28th  of  July,  so 
that  the  seven  days  mentioned  ia  the  notice  would 
not  run  out  till  the  end  of  the  4th  of  August.  She 
left  the  hotel  on  ttie  mominflr  of  the  4th  of  August  in 
a  motor-car,  and  went  to  Newhaven  and  thence  to 
Dieppe ;  she  did  not  return  to  England  till  tbe  end 
of  Sisptember,  and  she  went  on  tbe  30  th  of  September 
to  the  Hans-crescent  Hotel.  She  lef  c  on  the  4th  of 
August  no  address  to  which  her  letters  could  be  sent, 
and  in  fact  they  were  not  sent  after  her.  In  order  to 
see  whether  tbis  address  fulfils  the  conditions  laid 
down  in  In  re  Stogdon,  one  must  ascertain  what  is 
the  principle  of  that  decision ;  and  it  is  the  more 
nfoessarv  to  do  so  because  it  will  govern  the  practice 
of  the  Bankruptcy  Court  hereafter. 

It  is  plain  that  it  is  not  sufficient  for  the  creditor 
merely  to  give  an  address  where  he  can  be  heard  of. 
but  it  must  be  an  address  where  he  caa  be  paid,  or 
where  by  agreement  the  debt  can  be  secured  or  com- 
pounded, aow  what  does  this  mean?  Suppose  a 
creditor  gives  as  his  address  his  home  wherd  he 
p^rmaoently  lives.  Is  he  bound  to  remain  at 
home  all  dUy,  or  never  to  go  out  without  leaving 
word  where  he  proposes  to  go,  but,  for  the 
matter  of  tbat,  might  not  succeed  in  goiog  ?  This 
i4  impossible.  What,  then,  are  the  necessary  condi- 
tions of  the  address  P  I  think  that  the  address  must  be 
of  a  place  where  the  creditor  U  to  ba  found  during 
the  seven  days,  and  this  is  so  whether  thst  address 
is  of  the  residence  or  of  the  place  of  business  of 
tbe  creditor;  and  I  tbink  th»t,  if  the  address  given 
in  the  bankruptcy  notice  is  such  an  address  at  the 
date  of  the  service  of  the  notice,  occasional  absence 
of  the  creditor  from  such  place,  evru  for  a  whole 
day,  wdl  not  render  the  bankruptcy  notice  in- 
efficient, unless  the  absence  is  suoh  as  to  deprive 
the  creditor  of  a  reasonable  opportunity  of  paying 
or  8 'Curing  according  to  the  terms  of  the  notice. 
And   I   ^0  not   thiiik   that  it   would    make   any 


difference  that  the  address  was  tl^  teoiporarj  home 
of  the  creditor  who  happened  to  have  no  permanent 
home,  or  that  the  absoice  relied  on  as  depriving  the 
banlarnptcy  notice  of  its  efficiency  happ^ed  to  occur 
on  the  last  day  of  the  seven.  On  Uie  other  hand 
I  think  that,  if  the  creditor,  after  the  service  of 
the  notice,  abandoned  his  place  of  address,  so  that 
it  ceased  to  ba  a  place  where  at  reasonable  times 
the  creditor  oould  be  found  (or  some  authorized 
agent  on  his  behalf}  to  receive  payment  of  the  judg- 
ment debt,  or  to  deal  with  the  question  of  security, 
the  bttikruptcy  notice  would  cease  to  be  efficient.  It 
was  urged  in  the  present  case  that  when  Mrs.  Watt 
started  on  her  journey  to  the  Continent  she  aban- 
doned her  temporary  address,  and  ceased  to  have  any 
address  where  she,  or  any  agent  authorized  to  act  on 
her  behalf  in  the  matter,  oquld  be  found.  My 
brethren  think  that,  having  regard  to  her  practice  of 
residing  at  the  Hans-crescent  Hotel,  and  to  the  fact 
that  her  letters  would  be  likely  to  ba  delivered  there 
after  her  departure,  this  contention  on  behalf  of  the 
debtor  fails  in  fact ;  and  I  do  not  think  I  ought  to 
differ  from  them  on  a  question  of  fact ;  so  this  appeal 
will  be  dismissed  with  costs. 

I  wish  to  add  that  the  deddon  cf  the  Court  of 
Appeal  in  In  re  Siogden  seems  to  me,  so  far  as  the 
ob»ervations  contained  in  the  judgments  are  con- 
cerned, to  be  difficult  of  practical  application. 
Perhaps  it  might  be  considered  whether  the  rules  and 
L  rms  might  not  be  somewhat  altered. 

B01C9B  and  SxiBLiNa,  L.J  J.,  concurred. 

Appeal  diemiBted. 

[Counsel  for  the  debtor  asked  for  a  stay  of  execution 
pending  an  appeal  which  had  been  presented  to  the 
H'luse  of  Lords  against  tbe  judgment  in  the  libel 
action. 

Thb  Coubt  gave  leave  to  Lady  Yiolet  to  appeal  to 
the  House  of  Lords  from  their  present  order,  and 
stayei  the  proceedings  under  that  order  in  the  mean- 
time, on  her  underti^ing  to  present  her  petition  of 
appettl  within  fourteen  days.] 

Solicitors  for  the  appellant.  If.  Abrahams t  Son$,  & 
Co. 
Solicitors  for  the  creditor,  Charlea  BuBsell  &  Co. 


Prom  K.  B.  Div,  (In  Bkcy.)       ) 
(Yaughan  Williams,  Stirling  and  |  P«b.  12. 

and  Cozeus-Hardy,  L.JJ.)        ) 

In  re  Thomas  William  Hancock. 
Ex  parte  Hillearys.  (a.) 

Bankruptcy — Receiving  ordtr — Bankrupt  presenting  hie 
own  petition, — Creditors — Right  to  annul  adjudication 
— Abuse  of  process  of  the  court — Rescission  of  rtceiving 
ordtr  —  Adjudication  not  for  benefit  of  creditors  — 
Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  62),  ss.  7,  8 
(1).  35. 

A  debtor,  having  had  various  committed  orders  made 
against  him  on  judgment  summonses,  presented  his  own 
petition  in  bankruptcy,  upon  which  a  receiving  order  was 
mctde.  The  only  creditors  were  a  firm  of  solicitors,  to 
whom  he  was  indebted  for  a  little  over  £200.  Thfy 
applied  under  section  35  of  the  BanJcruptcy  Act,  1883, 
that  the  adjudication  made  on  the  debtor's  petition  should 
be  annulled,  as  being  an  abuse  of  the  process  of  the  court, 

(o.)  Beported  by  A.  B.  Tayloub,  Esq.,  Barrister* 
I  at-Law, 
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iioiy  2,  ifloi.1          TbL  Ul* 

COTJKT  OF  ApFMMJm. 

If  bs  Thomas  Wiluam  Hafoook. 

CoimT  0t  Af  FEAX*, 

ffeldf  thai  the  prevfniation  of  sftch  a  pttiiimt  htf  ihs 
debtor  und^  the  circumstaiicfs  of  the  case  was  not  an  abiMe 
cf  the  proceu  of  the  court t  and  did  not  entitk  the  court 
to  annul  tli^  adjudication, 

Iq  t^  Boberts,  48  W.  R.  132,  [1900]  1  Q.  B,  122. 

tec  parte  Paint&r,  In  re  Painttr,  43  IF,  it.  144, 
[1896]  1  Q.  B.  8d  ;  awl  In  ro  Betta,  Ex  parte  OfEd&l 
Reooiver,  49  W.  E,  447,  [1901]  2  K.  B.  Z\\  dis- 
tinguished. 

Tbb  w&i  an  appeal  hf  Meavri.  HO  Lear  j^  BoHoitors 
and  creditor i,  from  an  ord^r  of  Mr.  RegiBtrar  Hope 
of  the  20th  of  January,  1904,  diimiiiiiig  thdr  appli- 
cation  to  annul  the  bankruptcy  proceedings.  The 
applicatian  wafl  made  under  auction  36  of  the 
Bankruptcy  Act,  1683  (46  &  47  Vict.  o.  52).  The 
debtor  wau  a  salesman  in  a  cabinet  factory,  and 
the  applicants  acted  as  his  Bolicitors^  in  the  years 
1895  and  1896,  when  certain  costa  were  incurred  by 
him  in  litigation  and  other  matters  amoiintinfr  to 
£209  7s.  8d.  The  accounts  were  sent  to  the  debtor 
on  the  4th  of  January,  181*7,  bat  as  he  refused  to  take 
any  notice  of  repeat^  appUcationa  for  the  amountj  a 
judgment  in  default  of  appearance  was  obtained 
against  him  for  the  amount,  with  £A  14b.  costv. 
Ko  steps  were  taken  for  enforcing  the  judgment 
until  1902,  when  a  judgment  summons  was  issued, 
and  PhillimoTe,  J*,  before  whom  the  matter  came, 
after  having  fully  examined  the  debtor  as  to  his 
position  and  income,  directed  payment  of  the 
judgment  debt  by  monthly  instalments  of  £4*  The 
debtor  took  no  notice  of  this  order,  and  on  the  Ut 
of  November  an  order  for  his  committal  was  made 
in  his  absence  on  a  fecond  judgment  summons,  by 
Philliiniore,  J,,  for  non-payment  of  thr*e  instatmenti, 
viz-,  £12,  then  due  nuder  nuah  ord<^r*  The  debtor, 
however,  did  not  comply  with  the  notice  of  comujittal, 
but  on  the  lllh  of  November  gave  notice  through  his 
solicitor  that  application  had  been  made  to  Darling, 
J,,  who  had  directed  the  judgment  snmmoits  to  be  xt^ 
Instated ;  when,  however,  the  application  came  on,  the 
debtor  was  not  present  or  represented,  and  the  oaly 
order  made  was  to  add  £3  3s«  for  the  applicants' 
costs  to  the  judgment  debt.  The  debtor  paid  the 
amount  for  which  he  stood  committed,  and  subse- 
quently  the  costs  of  the  application.  As  he  still 
refrained  from  paying  the  monthly  instalments,  by 
a  third  judgment  summons  on  the  31st  of  January, 
1904,  after  having  been  fully  examined  by  Wright. 
J,,  as  to  his  means,  he  was  directed  to  pay 
£10  then  due  by  the  end  of  February,  the 
monthly  instalments  to  continue  from  the  l«t. 
of  April  following,  but  the  ordf*r  of  PMllimore,  J. , 
was  not  varied  in  any  oth«r  respect.  The 
£16  was  paid,  but  ttie  debtor  stitl  did  not  pay  the 
monthly  instalme&ts  of  £4,  and  on  a  fourth  jndgmeut 
summons  before  Wright,  J.,  on  the  8th  of  Augunf, 
1903,  in  the  debtor's  absence,  he  was  comnaitted  for 
£15,  suspended  for  a  week-  On  the  14th  of  August, 
1903,  the  debtor  presented  his  own  petition,  and  the 
receiving  order  was  made,  and  adjutjigatlon  on  the 
same  day.  The  public  ^examination  of  the  bankrupt 
took  place  on  the  2 lit  of  October,  1903,  his  only 
creditors  being  the  solicitofs,  the  Messrs  Hillea'y, 
who  acted  for  him  in  (amongst  other  trans  actio  a ») 
the  winding  up  of  a  partoersbip.  The  liabililiea 
were  returned  at  £212  19s.  9d*  and  no  assets  were 
diffcloBed,  Upon  an  application  by  the  creditors  that 
the  order  of  adjudication  be  annulled,  it  Wjis 
strongly  ur^ed  on  their  behalf  that,  first,  the  debtor 
irai  not  insolvent  at  the  date  of  the  presentation  of 
hii  petition  upon  which  such  order  was  made ; 
secondly,  that  the  applicanta  were  the  only  creditors 
of  the  debtor t  and  ^at  the  petition  was  presented  for 


the  purpose  of  defeating  them;  and,  thirdly,  tbar, 
inasmuch  as  bath  Phil ti more  and  Wright,  JJ.,  had 
examined  the  debtor  and  s^tiftfied  themselv<  s  of  hts 
ability  to  pay,  the  adj a di cation  and  the  bankruptcr 
proceedings  vrere  an  abuse  of  the  process  of  the  oonrt, 
as  they  in  effect  overrode  the  two  orders  of  tbi 
learned  judges.  Evidence  was  given  at  the  public 
examination  of  the  bankrupt  of  Mi  maau^  and  m[>da 
of  living,  such  as  his  being  in  receipt  of  £300  a  y«af, 
derived  from  salary  and  commissions  in  his  employ- 
ment as  salesman  in  a  city  firm,  his  residing  in  a 
substantially  large  hoQse  in  Brentwood,  and  \^ 
employing  counsel  on  several  occasions  on  the  j  odf- 
ment  summonses.  When  the  application  came  befon 
the  registrar,  be  held  that  the  case  came  mthin  /ji  n 
Paints,  43  W.  E.  144,  [1895]  I  Q  B.  85,  And  not 
within  In  re  Brfti,  49  W- R.  447,  [1901]  3  K.  B.  39, 
and  he  dismissed  the  application  with  costs. 

Section  35  of  the  Bankruptcy  Act,   188^  (40  44? 
Yict,  e.   53),    under   which   the  application    by  tbi 
oreditors  was    made,  is  as  follows:  (I)    '*  Wher«,  ia 
the  opinion  of  the  court,  a  debtor  ought  not  to  bars 
been  adjudged  bankrupt,  or  where  it  li  provied  ts  tha 
satisfaction    of    the    court    that    the    debti    of   the 
bankrupt  are  paid  in   full,  the  court  may,   on  Uk« 
application  of  any  person  interested,  by  ordee^  amml 
the  adjudication."      (2)  **  Where  an  iMJjudieaiion  ii 
annoiled  under  this  section  all  sales  and  dicpomtiooi 
of  property  and  payments  duly  made,  and  all  Mli 
theretofore  done,  by  the  official  receiver,  iraitie,or 
other  person  acting  under  their  authority,  ur  hy  tlia 
court,  shall  be  valid,  but  the  property  of  th^iabtor 
who  was  adjudged  bankrupt  shdt  vest  iti  suoli  p«tsfl 
as  the  judge  may  appoint,  or  in  default  of  aafMoA 
appointment  revert  to  the  debtor  for  all  baaieiiiflr 
interest  therein  on  sijch  t^rms  and  subj^  III  io^ 
G  'Udition*,  if  any,  as  the  court  may  declarer  bf  Ofdir*'* 
(3)  **  No  tree  of  the  order  ancuHiug  au  «dj  odiettiaa 
shall  be  forth  tvith  gazetted  and  published  in  a  ktmk 
paper." 

From  this  decision  of  the  registrar   the  oreditOR 
appealed, 

II,  Rml^  K.Ct  and  8.  Lynch,  for  the  ftppollMli.— 
This  is  an  abuse  of  the  prooess  of  the  court :  S^  P*^ 
PainUr,  In  re  Puifitef^  43  W-  R.  144,  [1895]  1  4  B^ 
85 1  In  re  BetU,  Ex  parU  OSHdal  Eeceiv^,  40  W-  L 
447,  [1901]  2  K.  B.  39,  This  last  ca»  pmntt 
droumstanoes  like  this«  Where  there  ti  m  eam^ 
mittal  order  against  the  debtor,  he  onght  BOt  to  bt 
permitted  to  get  a  receiving  order.  [YAUiiaAS 
William 3,  L.J.,  refeired  to  section  7,  sub-section  3^ 
of  the  Bankruptcy  Act,  1883.  which  deftla  wiib 
the  presentment  of  a  petition  in  bankraplof 
against  the  debtor  as  follows  :  **  li  the  court  ii  mi 
satisfied  wiUl  the  proof  of  the  petitioning  ar^ditor's 
debt,  or  of  the  act  of  bankruptcy,  or  of  the  iflntioeof 
the  petition,  or  is  satisfied  by  the  debtor  that  ho  li 
able  to  pay  his  debts,  or  that  for  other  suMdeot 
cause  no  order  ought  to  be  made,  the  court  may  dis- 
miss the  petition."]  Section  6  relates  to  the  debtor, 
and  under  that  sec  Don  it  is  not  the  duty  of  the  ooust 
to  inquire  concerning  facts  which  und^r  sectioa  7  il 
ought  to  inquire  into.  [Vauohan  Williams,  Ii-J^ 
referred  to  In  rt  Eoberi*,  48  W.  R,  132*  [1900]  I  Q^  B 
122,]  [By  Mtiir  Maehtnzh. — In  re  Shinty  Ex 
Shim,  40  W*  R.  386,  [1992]  1  Q.  B.  522.] 

Mutr  Mackenzie f  for  the  reipondeni, — ^The  t 
registrar's  decision  perfectly  right,  lu  In  rt  Paimi^ 
the  proceedings  were  nnder  the  Debtors  Aot,  «ad 
the  objitct  of  tne  debtor  in  that  case  was  vory  diffara^ 
from  the  case  here:  la  re  Mobertit  4^  W.  R.  1S2» 
[1900]  1  Q.  B.  122  ;  Shooibred  v,  Roberts.  [ISW]  3 
Q.  B.   560,  48  W.  R,  Dig.  19,  [1900]  2  Q.  B.  4i7, 
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C.A.       In  km  Thomas  William  Hanoook.— Baily  v.  British  Eqxtitablb  Asst7BAN0B  Oo.       G.A. 


49  W.  B.  Dig.  8.  On  the  applioation  of  the 
debtor  for  a  discbarge,  the  court  cao,  under  sec- 
tion  8,  sub-section  2,  of  the  Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  impose  conditions,  subject  to 
alter-acquir«d  earnings  or  property.  This  is  an  a  fortiori 
case  on  tbe  decision  in  In  re  Fainter^  all  other  cases 
are  indistinguishable.  In  re  BeU$  was  a  yery  different 
case ;  th«re  the  court  found  tue  debtor  committing  a 
series  of  frauds  on  his  creditors.  When  in  section  5 
the  Act  says  the  court  **  shall,"  it  does  not  cripple  the 
court*  as  in  this  case  the  debt  is  oyer  £200,  and  can 
be  reached  by  the  Debtors  Act,  1869.  The  registrar 
was  right,  and  his  discretion  was  properly  exercised. 

8,  Lynch  replied. 

Yaughan  Williams,  L.J.— I  am  of  opinion  that 
the  learned  registrar  was  perfectly  right.  There  is 
no  ground  for  saying  that  this  receiving  order  made 
against  the  debtor  on  his  own  petition  is  an  abuse  of 
the  process  of  the  court.  It  was  decided  in  In  re 
Jhherts,  48  W.  B.  132,  [1900]  1  Q.  B.  122,  that  under 
section  44  of  the  Bankruptcy  Act,  1883,  certain  goods 
which  the  bankrupt  had  acquired  under  a  contract, 
between  the  commencement  of  his  bankruptcy  and 
his  discharge,  belonged  to  the  trustee  in  baiumiptcy, 
the  evidence  showing  that  they  were  not  wanted  for 
the  bankrupt's  support,  eyen  if  they  could  be  regarded 
as  personal  earning^.  Therefore,  haying  regard  to 
that  decision,  what  is  before  us  here  is  by  no  means 
to  the  same  effect  as  in  that  case,  and  it  is  quite  plain 
that  with  regard  to  the  payment  by  the  debtor  out  of 
his  personal  earnings  there  has  been  nothing  brought 
about  which  would  prejudice  the  creditors  in  any 
dijgree.  Tne  yery  money  which  they  seek  to  obtain 
wiU  come  to  them  by  reason  of  this  adjudication,  and 
therefore  under  these  circumstances  the  presenting  of 
this  petition  is,  in  my  opinion,  in  no  sense  an  abuse  of 
the  jurisdiction  of  the  court.  It  is  quite  true  to  say 
that  this  debtor  would  not  be  liable  to  pressure  from 
time  to  time  by  a  oommittol  order  beiuff  made  aeainst 
him.  I  am  not  prepared  to  say  that  the  Legiuiature 
intended  that  a  debtor  who  was  subjected  to  such 
pressure  might  not  relieye  himself  from  that  pressure 
by  obtaining  an  adjudication  in  bankrupted*  The 
creditor  would  receiye  payment  of  his  debt  by  the 
statutory  means,  which  it  was  the  intention  of  the 
Iiegislatnre  to  appl^r  to  such  a  case  as  this.  The 
presenting  of  this  petition  is  in  no  sense  an  abuse  of 
the  process  of  the  court,  and  the  appeal  must  be 
dismissed  with  costs. 

SnBUNG  and  Oozens-Hasdy,  L.JJm  concurred* 

Appeal  dismissed. 

Solicitor  for  the  appellants,  B*  J.  Gooch* 

Solioitoc  for  the  respondent,  Thos.  Charles. 


From  Ohan.  Diy.  1 

(Yaughan  Williams,  Stirling,  and  [       Feb*  6,  6,  10. 
Cosens-Hardy,  L.JJ.)  ) 

Baily  v.  Bbitish  Eqxtitable  Assxtbanob  Co.  (a.) 

Company — Life  assurance — Deed  of  settlement — Partiei' 
pating policy-holders — Terms  in  prospectus — Bye-laws 
.  hy  oompany^-Profits  divisible  among  policy-?iolders — 
Power  reserved  to  company  to  alter  bye-laws — Part  of 
profits  to  form  a  reserve  fund — Companies  {Memo- 
randum of  Association)  Act,  1890  (53  d  54  Vict,  c  62) 
—Companies  Act,  1862  (25  dk  26  Vict.  c.  89),  ss.  50, 
51,  196,  and  209. 

A  life  and  fire  insurance  company t  constituted  under 
a  deed  of  setUementf  and  afterwards  registered  under  the 
Companies  Ads,  1862,  cannot^after  issuing  prospectuses 
to  the  public  pointing  out  its  advantages  over  ikher  mutual 
societies,  chief  among  which  was  the  distribution  of  the 
entire  profits  in  the  mutual  department  without  any 
deduction  for  a  reserve  fund,  and  on  the  strength  of 
which  prospectus  a  person  took  oui  a  policy  in  the  muttial 
department — afterwards,  even  though  purporting  to  act 
in  pursuance  of  section  1  of  the  Companies  {Memorandum 
of  Association)  Act,  1890,  by  substituting  a  memorandum 
and  articles  of  associatxon  for  the  deed  of  settlement, 
deprive  the  participating  policy-holders  of  the  profits 
which  they  previously  enjoyed,  by  setting  aside  a  certain 
amount,  until  a  fixed  sum  should  be  reached,  to  form  a 
reserve  fund. 

A  company  was  constituted  by  a  deed  of  settlement  of 
1854  to  carry  on,  amongst  other  matters,  thai  of  life  and 
fire  assurance.  It  was  afterwards  registered  under 
section  209  of  the  Companies  Act,  1862,  as  an  unlimited 
company.  By  their  deed  of  settlement  it  ivas  provided 
tJiat  the  profits  of  the  company  should  be  ascertained  as 
directed  by  the  bye-laws,  and  it  uhis  further  provided 
that  any  provisions  of  the  deed  and  even  bye-laws  might 
be  altered  hy  a  bye-law  or  bye-laws.  In  the  mutual  life 
insurance  department,  by  virtue  of  a  bye-law,  the  policy- 
holders were  entitled  to  a  division  of  any  profits  made  in 
that  department  of  the  company's  business.  The  plain- 
tiff took  out  a  policy  in  that  department  on  his  own  life 
on  the  faith  of  certain  statements  contained  in  the  com- 
pany's prospectuses,  that  no  profits  should  be  set  aside  to 
form  a  reserve  fund.  Afterwards  it  was  proposed, 
with  the  obfect  of  substituting  a  memorandum  and  articles 
for  their  deed  of  settlement,  to  register  <Ac  company  under 
the  provisions  of  the  Companies  {Memorandum  of 
Association)  Act,  1890.  TTie  proposed  articles  set  aside 
out  of  the  profits  a  certain  percentage  until  a  fiaced  sum 
should  be  reached  to  form  a  reserve  fund.  The  plain- 
tiffs policy  was  taken  subject  to  the  indorsed  conditions, 
which  referred  to  the  deed  of  settlement  and  the  bye-laws 
and  to  any  documents  deposited  ufith  the  company  in  rela- 
tion to  the  assurance. 

Held,  that  the  company  could  not,  either  by  altering  its 
bye-laws  or  by  altering  its  articles,  justify  a  breach  of 
contract;  that  there  was  a  contract  for  value  between 
them  and  the  plaintiff  relating  to  the  future  profits  of  a 
particular  branch  of  the  company^ s  business,  and  that 
the  company  could  not  therefore,  hy  special  resolution  or 
otherwise,  alter  the  contractual  right  of  the  plaintiff. 

This  was  an  appeal  by  the  defendant  company 
from  a  decision  of  Kekewich,  J. 

The  action  was  brought  by  a  partidpatiug  policy- 
holder io  the  defendant  company,  on  behalf  of  himself 
and  all  other  the  participating  policy-holders,  claiming 
a  df  deration  that  the  company  was  not  entitled  to 
apply  any  profits  arising  from  the  mutual  and 
partidpathig  branch  of  the  business  either  in  the 

(a*)  Beported  Vy  A*.  B*  Tayloub,  Bsq.,  Barrister>- 
at-Law« 
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lormatioii  of  m  reierve  fund»  or  to  shwelioldirg^  or 
otbarwise  tbtn  by  diBtribLiting  tbe  same  amongst  tba 
boMfTi  of  pirtieipttting  poUciee,  and  for  an  iujuactioo 
to  i-eatraiii  the  compADj  tram  ao  applying  the  profits » 
Ttm  defeudiuit  company  wa<i  constituted  under  a 
deei  of  settlement  d^ted  the  12tb  of  July»  1854,  and 
bad  for  its  ot^>ject  the  purpose  of  carrying  on  the 
bustneas  of  a  Ufi^  and  fire  as.%utance  and  of  an  annuity, 
endo??ment,  reversionary  interest  and  loan  aaaociatidD. 
The  company  was  afterwards  duly  registerei  under 
t*iB  proviftiofis  of  aectioa  209  of  tae  Comp*niei  Aot, 
1862  (25  &  26  Vtct.  o*  89),  m  an  nnUmited  company. 
The  deed  of  aettlement  (by  clause  9)  empowered  the 
onmpauy  to  make  bye -laws,  and  the  profits  of  the 
company  wera  to  be  asicertainad  and  divide  in  the 
manueT  directed  by  the  bye-laws  ;  and  (by  clause  56) 
it  was  provided  that  any  bye-law  might  be  altefed, 
rep'^aled,  or  snspendeil  by  a  bye -law,  but  not  other* 
wise. 

The  bye-laws  of  1354  made  by  the  company  contain, 
infer  aliUf  the  folio  wiug  pr<>viaioiii :  (2)  **  That  in  the 
beginning  of  January  and  July  in  each  year  a  calcula- 
tion abiill  be  made  of  interest  upon  the  amount  paid 
up  in  rt'speofc  of  each  sbare  in  the  oompan?  at  the  ratw 
nf  7  per  cent,  pi^r  annum  up  to  the  next  preceding 
3 lit  of  December  and  SQi^h  of  June  reepeo timely,  and 
prjcb  interest  shatt  at  some  ticue  in  tue  m>Dths  of 
January  and  July  to  be  fixed  by  the  directors  for  that 
purpose,  be  payable  to  the  holders  of  the  abates  oat  of 
the  profits  of  the  company  only  at  the  c>mpatij*s 
chief  oMce  for  ttie  time  b^iog,  bat  every  shareholder 
shall  be  entlOed  to  receive  interest  only  fcom  the  time 
of  the  actual  payment  of  the  amount  so  psid  up,  not- 
withstanding tt)B  payment  by  atiy  sbaf«^holder  of 
interest  for  the  time  any  call  was  in  arrear^*^  (3) 
*^  That  in  the  monrh  of  January*  1853,  and  in  every 
subsequent  third  ye>ur,  a  general  valuation  and  c^^lcu- 
latioQ  sbaU  b^  made  of  th^^  whole  aiietsand  liabilities 
of  the  uumpanyf  audf  after  carrying  forward  sach 
portions  (if  any)  of  the  expeases  of  eatabtiibiog  the 
company  as  the  directory  shall  consider  equitable,  the 
net  prf>fits  of  the  companv^s  busiDess  shall  be 
aa certain od  by  the  actuary  under  the  direction  of  the 
board  of  dirf^ctora";  (4)  *' that  in  the  month  ol 
January  in  the  respei^tiye  ye^s  last  aforesaid  a  o^ku- 
lation  shall  be  made  by  the  actuary  of  the  profits 
that  have  arisen  in  the  depiriments  of  buain*'8S  in 
wbtch  the  assured  are  to  b^  entitled  to  p^rticipUe  in 
profits,  and  in  «uch  calaulation  a  fair  proportion  of 
the  interesit  hereinbefore  directed  to  be  paii  and  of 
the  other  expen^ies  of  the  CDUJpauy  s^all  be  charged 
upon  such  last- mentioned  departmeota,  and  the 
r  profits  ao  aacer tamed  to  have  arisen  from  the  la^t^ 
^  mentioned  d^^partments  of  baatne«s  shall  be  aet  apart 
and  divided  amongst  the  poUcy-holders  in  such 
departmenta  by  the  actuary  under  the  <uperintendence 
of  the  directors,  and  the  remainder  of  the  profits  of 
the  company  shall  be  divided  among  the  share- 
holders according  to  the  amouat  of  shares  beld 
by  each,  and  be  paid  to  them  along  with  the  next 
balf*yearl^  dividtind." 

Certain  bye-laws  of  1893  aubstituted  a  qntnquenniat 
aionrtainment  and  division  of  praJita  between  the 
difff^rent  policy-holders,  inatead  of  the  trienmal 
ascertainment  and  division  as  prescribe  1  by  the  bye- 
laws  of  185B. 

From  1862  until  after  the  date  of  the  plaintiff's 
policies^  the  defendant  company  from  time  to  time 
iaaued  proepectuses  to  the  public  inviting  them  to 
become  policy-holders  on  certain  terms  which 
were  contained  in  the  prospectuaes*  Among  other 
statements  appearing  in  the  prospectuses  was  the 
following : 

'VMntnal  Insurance  Bepartment  —  In  ordinary 
mutual  socii^ii^  ^'be  public  sustains  the  following 


disadyantages,  whic^  are  here  avoided:  (I)  B*cli 
assurer  in  such  societies  is  personally  liable  for  the 
entire  engagemeuta  of  the  aociety;  (2)  the  policy 
holder  in  auoh  sodetms  loses  a  large  portion  of  hi< 
profits  to  form  a  reserve  fund,  whiih  is  in  fact  lO 
much  property  taken  from  his  family  and  put  into 
the  pockets  of  foreign  parti'^s ;  (3)  the  freqaaot 
alterations  of  the  ccmstitution  of  such  societiet 
involve  considerable  dak  to  the  poltcy -holder.  In  the 
British  Equitable  Assurance  Oo*  these  defects  are 
avoided;  (1)  Complete  security  is  given  ti  every 
policy-holder  absolutely  without  reapousibility ;  (2) 
the  current  expenses  of  working  the  oompany  ars 
aaaeased  rateably  on  the  premiums  received  in  th^i 
mutual  life  afliurano^  department  and  the  gener*! 
premiums,  and  the  entire  profits  made  by  the  comptxiy 
in  the  mutual  department,  after  deducting  the  ex- 
penses, are  divided  among  the  poUoy -holders  withotit 
any  deduction  for  a  r^-aerve  fand/' 

In  January,  lfi86,  the  plaintiff,  relfing  on  the  fsitb 
of  these  atatementa,  which  were  printed  oo  the  ba^ 
of  the  form  of  propoial  which  he  signed,  applisd 
for  two  pirticipadug  policies  on  bis  own  life  ht 
£400  and  £350  respectively,  and  paid  renUrly  th* 
premiams  necesasr^  for  keeping  tueie^  pciuoiea  ahva 
The  company,  in  granting  him  the  policies,  ooveninlid 
after  the  expiration  of  one  calendar  month  aftsr 
proof  of  his  death  t<>  pay  to  bi«  exeoators  or  adaiiai- 
atrators  the  respective  auma  of  i- 400  and  £350,  aod  ^l 
tuoh  other  sums  (if  auf)  as  the  company  by  tbig 
direotors  might;  have  ordered  to  bi  addea  10  «» 
amount  by  way  of  bonus  or  other  *i«e,  aooofdiiv  ^ 
their  practice  for  the  time  being*  The  polieist  vffi 
ordinary  ommon  form  polioias. 

About  May,  1903,  the  company  propoarfL  ^ofldir 
the  0  ^mp>miee  (fllemorandum  of   Associaiicmj  A**i 
1890  {o3  &   54  Vict  o,  82),  to  snbititat^  a  mmor 
r*ndnm  and  articlea  of  association  for  ttie  d«d  « 
settlement,    under    which  the   companr  wae  oftipo- 
ally  couatitnted,  and  in  so  doing  t  j  alt«r  the  eiiit^ 
iog    system   of    profit-sharing   by  the  plamltff  and 
other  participatiag   policy-holders,  and    to  deprit* 
them  to    some    extent    of    the    right i    enjoy^    hy 
thf'm.     It  was  provided  under  the  propcwed  articW 
to  form  a  reserve  fund  by  setting  aside  o  per  osnt  of 
tie  profits  of  the  company's  butinejis,  iooludtng  tlie 
profits  arising  from  the  departments  of  ba^ineis  i« 
which  the  assured   were  entitled  to   p^tioipate  m 
profits,  until  such  fund  amonoted  to  £37,500  ■    tha* 
a  fised  annual  dividend  of  2s.  6i,  per  thare  ^oold 
be  paid  to   the  shareholders  out   of  the   profits  01 
the  company,  and  that  there  should  be  ossriea  to 
the  credit  of  the  shareholders'  profit  account  ^^^^^ 
equal  to  5  per  cent,  of  the  dt visible  profits  of  w  W* 
aasurancft  branch  of  the  company's  business ;  aad  thst 
subject  to  the  aforesaid  provisions,  unless^  asd   tinm 
otherwise   determined  by  the  company   ta    general 
meeting,  the  divisible  profita  of  the  whole   of  mt 
company  *s    business    should     be     carried      to    !■» 
credit     of      the     life     assurance     branch     Mid     l» 
such    fund    thereof   as    the  direotors  should 


I 


The  plaintiff  alleged  that  by  this  prnpoied 
the  partioipating  policy-holders  would  be  depilwd 
of  10  per  cent,  until  the  proposed  roeeCTO  ftioi 
amounted  to  £37,500,  and  after  that  of  fi  p«r  omL 
of  the  profita,  to  which  they  would  have  been  entilM 
by  the  former  scheme ;  and  also  that  it  would  enable 
tue  directors  to  divert  the  whole  or  any  pnft  ol 
the  profits  to  some  other  fund,  and  that  it  "wm 
entirely  opposed  to  the  proepsctos  which  had  induoed 
him  to  take  these  policies.  The  defendaat  oaamMtfi7*f 
eontention  was,  that  the  polioee  themMlvM  forwidl 
the  contract  with  the  plaintiff,  and  thai  tluM  potkin 
oontemplated  that  the  pracitiQe  of  th«  OM^n^  a^gU 
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be  altered  from  time  to  time,  and  on  these  grounds 
there  was  no  breach  of  ooatrAct.  The  plaintiff 
brought  the  aotion  to  determioe  the  legality  of  the 
proposed  alterations  as  regarded  the  partioipating 
policy-holders. 

Eekewiohy  J.,  after  giving  it  as  his  opinion  that 
the  company  were  acting  in  perfect  good  faith,  held 
that  the  provpectns  which  had  induced  the  plaintiff  to 
become  a  policy-holder  must  be  imported  into  the  con- 
tract with  him  contained  in  the  policies,  and  that  there 
existed  a  valid  contract  with  the  assured  that  he 
should  have  hii  proportion  by  way  of  bonas  of  the 
profits  made  out  of  the  particular  department  in  which 
be  was  assured.  There  was  a  contract  with  the  par- 
ticipating policy-holders  that  there  sh  mid  be  no 
reserve  fund,  but  that  all  the  profits  of  the  mutual 
department,  less  certain  necessary  deductions  for 
working  exp6ns<s,  should  be  divided  among  the 
policy-holders. 

From  this  judgment  the  defrndant  company 
appealed. 

Warrington,  K.CtaidF.  TTAinnsy,  for  the  appellants. 
— The  question  turns  solely  on  the  contract  between 
the  company  and  the  policy-holders.  The  bargain 
between  the  parties  turned  on  tiie  terms  of  the  deed 
of  settlement.  On  general  principles  of  law,  if  an 
agreement  is  embodied  in  a  formal  document,  that 
document  is  tak^n  to  express  that  they  are  at  one  on 
that  contract.  There  is  no  reason  for  introducing  a 
collateral  contract,  becanse,  if  so,  the  terms  of  the 
written  document  mutt  be  varied,  [Stiblino,  L.J., 
referred  to  Erakine  v.  Adeane,  21  W.  R.  802,  8  Oh. 
App.  756,  on  p.  765  of  the  judgment.}  A  company 
siuli  as  in  this  case  can  only  cintraot  in  a  particular 
way,  and  it  is  not  competent  for  them  to  vary 
thdr  policy  with  individual  p'>licy -holders  by  tome 
informal  transaction ;  the  question  refers  to  a  futord 
trausaciion.  The  deed  of  settlement  authorizes  the 
directors  to  maVe  policies,  it  has  no  effect  in  creating 
m  contract,  which  is  to  be  found  in  the  policies  them- 
selves, and  nowhere  else.  Allen  v.  Gold  Reefs  of  We$t 
Africa,  48  W.  E.  452,  [1900]  1  Oh.  656.  Here  the 
company  Is  regittered  under  the  Act  of  1862.  and  as 
its  provisions  apoly,  an  alteration  as  to  a  regulation 
could  be  made  by  a  special  resolution  under  section 
60  of  that  Act,  independently  of  the  power  given  by 
clanse  56  of  the  deed  of  settlement.  Pant  v.  Symona 
€fc  Co,  {LimiUd).  ante,  p.  41,  [1903]  2  Oh.  506;  Fepe 
V.  City  and  Suburban  Permanent  Building  Socidiy,  41 
W.  B.  548.  [1893]  2  Oh.  311.  As  long  as  the  com- 
pany ar«  ac'ing  uccording  to  their  practice,  a  share- 
bolder  cannot  complain.  The  contract  here  is  to  be 
fonod  in  the  policy,  and  the  policy  is  capable  of 
alteration  by  the  bye-laws,  and  the  company  are 
entitled  to  make  any  alterations  in  it  they  like, 
whidi  are  carefully  provided  for  by  the  terms  of 
thoie  policies. 

P.  0.  Lawrence,  K.C,  and  Oaiey,  for  the  respoode;  t 
plaintiff.— The  very  Uble,  Table  A,  under  which  the 
plaintiff  insured  provided  that  the  entire  profits  are 
to  be  provided  for  triennially,  and  that  contract  can 
be  eoforced.  The  plaintiff  was  informed  that  if  he 
insured  in  that  policy  and  paid  the  premium  he  was 
to  have  the  entire  payment  of  the  profits;  the 
division  of  these  profits  was  specially  provided  for  by 
bye-law  4.  The  cases  cited  do  not  contravene  any 
proposition  the  plaintiff  puts  forward.  As  long  as  a 
statutory  right  governs  these  rules  of  the  company, 
there  is  bo  statutory  right  to  alter  them ;  the  defen- 
danti  cannot  contract  themselyes  out  of  a  statutory 
right.  The  whole  burden  of  the  judgment  of  the 
learned  Judge  in  the  court  below  was  that  a  statutory 
right  was  expressed. 


They  referred  to  Keame  v.  Leaf,  Aldebert  v.  Kearna, 
I  H.  &  M.  681,  which  shows  that  a  policy-holder  can 
interfere  with  what  the  company  has  been  doiog. 

Warrington,  K.C*,  in  reply.— The  true  effect  of 
section  196  in  the  Act  of  1862  is  to  import  the  Act 
into  the  regulations  of  the  company ;  thera  would 
have  been  no  power  in  the  deed  of  settlement. 
Section  50  of  the  Act  of  1862,  which  enables  a  special 
regulation  to  be  made,  applies  to  this  company, 
as  its  registration  under  the  Act  of  1862  was  a 
compulsory  registration,  see  section  209 :  In  re 
European  Assurance  Society,  Ramsay^s  case,  25  W.  B. 
279,  3  Oh.  D.  388.  The  appbcatiou  is  uoder  a 
participating  scheme :  In  re  English  and  Irish  Church 
and  University  Assurance  Society,  11  W.  B.  681,  1 
H.  AM.  85. 

Vauqhah  Williahs,  L,T.— The  prospectus  is  not 
referred  to  either  ia  tbe  contract  or  the  wjidt  in- 
dorsed on  the  contract.  If  you  alter  tbe  condition 
in  the  contract  you  would  be  altering  the  written 
contract. 

P.  0.  Lawrence,  £^.C.— Yes,  if  altering  means 
adding  to. 

Yauqhak  Williams,  L.  J.— No  doubt,  if  you  have 
a  written  contract,  evidence  is  admissible  to  identiiy 
the  subject-matter  of  the  contract :  Norden  Steamship 
Co.  V.  Dempsey,  1  0.  P.  D.  654,  p.  662. 

Cur,  adv.  vuH» 

Feb.  10.— Oozsns-Hasdt,  L.J.,  read  the  judgment 
of  the  court :  This  is  an  appeal  from  the  judgment  of 
Eekevich,  J.,  who  has  in  effect  held  that  the  profits 
attributable  to  the  participating  policy  branch  of  the 
company's  business,  after  certain  undisputed  deduc- 
tions, ought  to  oontioue  to  be  paid  to  tbe  holders  of 
participating  policies,  and  ought  not  to  be  applied  to  the 
creation  of  a  reserve  fund  or  for  any  other  purpose.  The 
defendant  company  was  originally  constituted  under 
a  deed  of  settlement  in  1854.  By  clanse  9  the  ^ofi's 
were  to  be  ascertained  and  divided  in  manner  directed 
b/  a  bye-law  or  bye-laws.  And  by  clause  56  any 
provisions  of  the  deed  of  settlement  and  any  bye -law 
might  be  altered,  repealed,  or  suspended  by  a  bye-law 
Bye-laws  were  duly  passed  by  the  compaoy  in  1854» 
[Hii  lordship  read  the  bye-laws  2,  3,  and  4  of  1854» 
which  are  above  stated,  and  continued :]  Tnese  bye- 
laws,  so  far  as  material  for  the  present  purpose,  were 
in  force  in  1886,  when  the  plaintiff  effe jted  two  poli- 
cies in  the  mutual  or  participating  branch  of  the 
defendant  company.  Ic  is  admitted  that  the  plaintiff 
relied  upon  the  statements  contained  in  a  prospectus 
issued  by  the  company,  in  which  the  special  Mvan- 
tages  of  the  mutual  or  participating  policies  are  set 
fofth  in  emphatic  language — e.g.,  whereas  in  ordinary 
mutual  societies  the  policy-holder  loses  a  large  portion 
of  his  profits  to  form  a  reserve  fund,  the  entire  profits  in 
the  defendants'  mutual  department  are  divided  among 
the  policy-holders,  without  any  deduction  for  a  reserve 
fund.  The  proposal,  which  was  not  before  Kekewich, 
J.,  but  whicti  has  been  admitted  in  evidence  before 
us,  shows  that  it  was  for  a  sum  '*  payable  at  death 
under  Table  A.*'  This  language  is  intelligible  by 
referencs  to  the  prospectus,  p.  16,  which  prints 
Table  A  with  the  following  words  at  its  head: 
<*  Annual  premiums  to  assure  a  sum  of  money  at 
death  with  profit  in  addition,"  and  the  following 
words  at  its  foot,  "  The  entire  profits  divided  trien- 
nially." The  premium  payable  in  respect  of  a  partid 
pating  policy  is  of  course  hi|^er  than  in  respect  of  a 
non-participating  policy.  One  of  th<)  questions  in 
the  proposal,  applicable  only  to  policies  in  the  mutual 
department,  was  atf  follows :  <'  XI.  Are  any  profits 
whioh  may  be  declared  to  be  appropriated  by  way  of 


552 


THE   WEEKLY   REPORTER. 


[^aly  8,1904.] 


Vol  LIL 


G.  OF  A.      In  be  Gough  and  Aspatbia,  Silloth,  and  Distbiot  Joint  Watib  Boabd.      C.  of  A. 


addition  to  the  policy,  or  r^aotioii  from  the  fatnre 
premiams,  or  makiog  the  policy  payable  daring  life- 
time P  "  To  which  the  plaintiff  answered :  ' '  By  way 
of  addition."  This  proposal  was  accepted  by  the 
company.  The  actual  policy  as  isdued  contained  a 
covenant  by  the  company  to  pay  the  full  sum  assured, 
"  and  all  such  other  sums  (if  any)  as  the  said  company 
by  their  directors  may  have  ordered  to  be  added  to 
snoh  amount  by  way  of  bonus  or  otherwise,  according 
to  their  practice  for  the  time  being.**  The  endorsed 
conditions  mention  the  deed  of  settlement  and  the 
bye-laws  and  the  documents  addressed  to  the 
company,  wbieh  would  include  the  proposal;  but 
the  words  I  have  read  are  the  only  words  in  the  policy 
itself  expressly  mentioning  profits.  It  has  been 
agreed  that  the  only  question  upon  which  our  judg- 
ment is  desired  is  this — whether,  having  regard  to  the 
contractual  relations  between  the  company  and  the 
participating  policy-holders,  the  company  are  at 
uberty  to  alter  the  provisions  of  bye-law  4  of  1854  in 
such  manner  as  to  alter  the  rights  of  those  policy- 
holders to  profits.  This  being  so,  it  is  not  necessary 
to  consider  whether,  apart  from  such  agreement  or 
admission,  there  would  be  any  real  diffionlty  in  so  far 
connecting  the  plaintiff's  policy  with  the  bye-laws 
and  with  the  prospectus  as  to  identify  it  with  the 
partidpatiDg  policy  described  in  the  prospectus.  It 
must  be  assumed,  tiierefore,  that  bye-law  No.  4  was 
originally  applicable  to  this  policy.  Now,  under  this 
bye-law,  it  is  for  the  directors,  with  the  assistance  of 
the  actuary,  to  ascertain  what  (if  any)  are  the 
profits  of  the  partidpatiDg  branch,  but  the  amount 
so  ascertained  "shall  1^  set  apart  and  divided 
amongst  the  policy-holders"  in  that  department. 
The  directors  have  no  power  under  the  bye-law 
to  apply  any  portion  of  those  ascertained  profits 
to  the  formation  of  a  reserve  fund  or  to  the  relief 
of  the  shareholders. 

It  is,  however,  contended  that  as  the  company 
was  registered  under  section  209  of  the  Oom- 
panies'Act,  1862,  it  thereby  acquired  power  by 
special  resolution  to  alter  all  or  any  of  the  pro- 
visions of  the  deed  of  settlement,  not  beinsr  in  the 
nature  of  a  memorandum  of  assodation,  and  all  or 
any  of  the  bye-laws,  and  that  the  plaintiff  if  seeldog 
to  restrain  the  company  from  altering  bye-law  No.  4 
in  exerdae  of  this  statutory  power.  And  it  is  said  that, 
apart  from  the  statute,  the  deed  of  settlement  itself 
oontained  a  power  to  alter  the  bye-law.  of  which 
power  the  plaintiff  had  notice.  We  cannot  assent  to 
this  argument.  As  between  the  members  of  a  com- 
pany and  the  company,  no  doubt  this  proposition 
is  to  some  extent  true.  The  rights  of  a  shareholder 
in  respect  of  bis  shares,  except  so  far  as  they  may  be 
protected  by  the  memorandum  of  assodation,  are  by 
statute  made  liable  to  be  altered  by  spedal  resolutioQ : 
see  Allen  v.  Oold  Beefs  of  West  Africa,  48  W.  B.  452, 
[1900]  1  Gh.  656.  But  the  case  of  a  contract  between 
an  outsider  and  the  company  is  entirely  different,  and 
even  a  shareholder  must  be  regarded  as  an  outsider  in 
so  far  as  he  contracts  with  the  company  otherwise 
than  in  respect  of  his  shares.  It  would  be  dangerous 
to  hold  that  in  a  contract  of  loan  or  a  contract 
of  service  or  a  contract  of  insurance  validly 
entered  into  by  a  company  tliere  is  any  greater  power 
of  variation  of  the  rights  and  liabilities  of  the 
parties  than  would  exist  if,  instead  of  the  company, 
the  contraotiog  party  had  been  an  individusl.  A 
company  cannot,  by  altering  its  articles,  justify  a 
breach  of  contract. 

But  it  is  further  contended  that  by  the  terms 
of  the  policy  the  company  are  only  bound  to 
pay  such  profits  as  the  directors  "according  to 
their  practice  for  the  time  being  "  may  order  to  be 
added,  and  that  the  directors  may  reg^ate  their 


practice  by  reference  to  a  special  r«B:>lution  oreatiog 
a  reserve  fond.  Tois  argument  really  invdvei  the 
proposition  that  it  is  oompetent  to  the  directors  to 
change  a  paiticipating  policy  into  a  non-partidpating 
policy.  T&e  word  **  practice "  cannot  have  sooh  a 
wide  meaniog.  It  cannot  justify  an  alteration  of 
rights  or  the  diverson  of  any  part  of  the  profits 
from  the  partidpating  polioy-holaers.  In  the  present 
case  there  was  a  contract  for  value  between  the 
plaintiff  and  the  company  relating  to  the  future 
profits  of  a  particuli^  branch  of  the  oompany'i 
business,  and  the  company  ought  not  to  be  alfowfd, 
by  spedal  resolution  or  otherwise,  to  break  that 
contract.    The  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solidtors,  Henry  Gover  A  Sons. 


■■} 


From  K.  B.  Div. 
(Lord  Alverstone,  L.aJ.,  Collins,  M.B.,  J>  Jao.  22. 
and  Bomer,  L.J. 

In  re  Gk)UGH  AND  Aspatbia,  Silloth,  and  Distuct 
Joint  Wateb  Boabd.  (a.) 

Compensation — Waterworks — Lands  compuUorily  taben 
— Natural  and  special  adaptability  of  land  for  pmrpem 
of  undertaking — Right  of  arbitrator  to  uAe  this  iwk 
account — Aspatria,  Silloth,  and  Disitriet  Water  Ad, 
1901  (1  Ed.  7,  c  Ivii.),  ss.  23,  24,  29,  30. 

In  estimating  the  value  of  land  and  easemettts  to  hs 
acquired  by  a  water  board  for  the  purpose  of  oonstndtiig 
thereon  a  reservoir ,  the  natural  arid  peculiar  adaptdbUd^ 
for  that  purpose  is  a  fit  and  proper  matter  for  considera- 
tion by  an  arbitrator  as  an  element  in  the  value  thereof 
in  assessment  of  compensation, 

Samble,  that  the  claimant  in  such  a  case  need  not  aive 
evidence  that  there  were  other  customers  who  wouli  be 
willing  to  purchase  his  land  for  such  a  purpose., 

The  decision  of  the  Court  of  Appeal  (BramweU, 
Brett,  and  Cotton,  L.  JJ.)  in  Biddell  v.  Newcastle  and 
Gatediead  Water  Co.,  reported  in  Browne  and  Attends 
Law  of  Compensation  {2nd  etf.),  p.  672,  considered  and 
approved. 

Appeal  from  a  decision  of  Wright,  J.,  i^on  an 
award  stated  by  an  umpire  by  way  of  spedal  oaae. 

In  pursuanoe  of  the  powers  given  them  by  the 
Aspatria,  Silloth,  and  District  Water  Act,  1901,  the 
appeUant  water  board  gave  notice  to  the  olajmaat  to 
treat  for  certain  lands  and  water  in  the  notice  refecred 
to,  of  which  she  was  the  owner  in  fee,  for  tbe  pnrpoae 
of  makiog  a  reservoir  thereon.  The  parties  faiM.  to 
agree  as  to  the  amount  of  compensation  and  arbi- 
trators and  an  umpire  were  appointed. 

The  umpire  stated  in  his  special  oase  that  owio^  to 
the  natural  configuration  of  the  land  taken  by  the 
board  and  intend^  by  them  to  be  used  for  bufUliiig 
a  reservoir,  the  land  was  pecoliarly  adaptable  for  the 
construction  of  a  reservoir,  and  he  stated  for  the 
opinion  of  the  High  Court  the  following  among  ottier 
questions : 

"  Whether,  in  estimating  the  value  of  the  land  and 
easements  to  be  acquired  oy  the  water  board  lor  tbm 
Overwater  and  Chapel-house  Beservoirs  respeetiv«l j« 
the  natural  and  peculiar  adaptability  lor  the  oonitrao- 
tion  ol  a  reservoir  of  the  lands  in  question  was  or  waa 
not  a  fit  and  proper  matter  lor  oontiderataon  aa  an 

(a.)  Beported  by  EBasiNB  Bsm,  Esq.,  Baoister-at- 
Law. 
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element  ia  theTalne  thereof  in  assessment  in  com- 
peosation." 

If  the  oomt  ihonld  be  of  opinion  that  in  estimating 
the  yalae  of  the  land  and  easements  the  nature  and 
peonliar  adaptability  for  the  oonstmction  of  a  reier- 
▼oir  of  the  lands  in  qaestion  was  not  admissible,  then 
he  r^daced  the  amount  of  bis  award  by  the  sum  of 
£1,636. 

Wright,  J.,  held  that  the  adaptability  of  the  land 
for  the  particular  purpose  of  the  undertaking  was 
proper  matter  for  oonsideration  at  an  element  of 
value,  and  that  it  was  not  necessary  to  show  that 
there  were  customers  for  the  land  other  than  the  water 
board. 

Tne  water  board  appealed. 

Balfour  Browne,  K,C.,  and  Eoskill,  K.Ct  for  the 
water  board. 

Sir  Balph  Littier,  K.C.,  and  TT.  G.  Clay,  for  the 
respondent. 

The  arguments  Bu£Bloiently  appear  from  the  judg- 
ments. 

Lord  Alybbstone,  L.O.J.— The  point  which  has 
been  argued  is  one  of  very  great  importance,  but  it 
seems  to  me  that  it  has  been  settled  so  far  as  this 
court  is  concerned,  and  if  the  law  is  to  be  laid  down 
differently  it  must  be  in  the  House  of  Lords  and  not 
by  us.    Tlie  umpire  has  found  that  the  natural  con- 
figuration of  the  land  is  peculiarly  adaptable  for  the 
oonstmotion  of  a  reservoir,  and  he  has  awarded  a  sum 
of  £1,636  beyond  what  I  will  call  the  ordinary  normal 
market  value  of  the  land  in  respect  of  this  special 
adaptability.    For  the  water  boara  it  has  been  con- 
tended that  that  is  not  a  proper  element  of  compensa- 
tioD,  first,  on  the  ground  that  it  is  giving  a  value  to 
the  land  became  of  the  purpose  to  whidi  it  is  to  be 
pat,  and  secondly,  because  the  umpire  has  not  gone  on 
to  say  that  some  other  purchaser  might  come  forward 
who  would  pay  this  additional  value.    I  think  both 
points  are  decided  against  the  water  board  in  Biddell 
V.  NewcasUe  and  Qateahead  Waterworka  Co,,  reported 
only  in  Browne  and  Allen's  Law  of  Compensation 
(2Dd  ed.)t  p*  672,  and  also  probably  by  In  re  Oasa- 
lituky  {Counters)  and  Manchester  Corporaiion,  which  is 
reported  in  the  same  volume  at  p.  659.    I  dbiould  like 
to  state  how  the  point  arose  in  we  first  of  these  esses, 
in  which  I  appeared  a^  couns^  for  the  claimant. 

In  that  case  the  amount  of  compensation  to  be  paid 

to  Mr.  Biddell  by  the  company  had  been  referred  to 

wai  arbitrator.    Mr.  Biddell  was  the  tenant  for  life  of 

the  land  the  company  required  for  their  undertak- 

izi^.    The  arbitrator  deteraiined  the  amount  of  the 

pnrohsMe-money  to  be  paid  by  the  company  to  the 

cwner  for  the  land,  easements,  and  premises,  and  the 

compensation  for  the  damage  that  he  might  sustain 

1>j  the  execution  of  the  works,  in  the  following  manner : 

**  Am  part  of  the  compensation  for  the  damage  which 

MEr.  Biddell  would  sustain  by  the  execution  of  the 

urorks  already  mentioned  Mr.  Biddell  daimed  before 

xne  a  large  sum  for  water  which  the  company  could 

divert  and  impound  by  the  said  works,  and  in  the 

t>ef  ore-mentioned  sum  of  £17,000 1  have  not  included 

Aoy  sum  for  such  claim,  it  being  contended  by  the 

oosnpuiy  Uiat  I  was  precluded  from  so  doing  by  reason 

o^  tbe  seventii  sub-section  of  the  ninth  section  of  the 

^W'akterworks  Companies  Act,  1877,  but  if  the  court 

j^nll  be  of  ofnnion  that  this  section  is  not  a  bar  to  the 

said  daim  I  award  the  amount  of  £5,000,  which  sum  I 

^-vrard  in  addition  to  the  before-mentioned  sum  of 

j^  1 7 ,000."  That  section  of  the  Waterworks  Companies 

^Ax>t»  1877,  proridei  that  for  the  protection  of  Mr. 

.  S^^dtSl  the  oompanv  should  be  bound  to  discharge 

r^vy  day  not  less  than  200,000  gallons  of  water  into 

stream  below  \h»  site  of  the  reserrdr,  and  sub- 


section 7  provided  that  such  water  should  be  taken  as 
psrt  compensation  for  all  water  which  the  xsompany 
oould  collect,  divert,  and  impound  by  the  works 
authorized  by  the  Acts. 

In  the  present  case  it  is  not  necessary  to  go  into 
that  point,  as  my  brother  Wright  has  held  that  the 
claimant  here  could  not  sell  the  water,  and  therefore 
that  no  claim  for  compeosation  is  maintainable  in 
respect  of  that.    That  point  was  not  argued  in  the 
Qaeen's  Bench  in  the  Biddell  case,  and  when  the  case  got 
to  the  Court  of  Appeal  the  claimant  was  in  difficulty 
with  regard  to  his  daim  for  compensation,  for  the 
arbitrator  had  awarded  £17.000  as  compensation  in 
respect  of  the  lands,  tenant's  rights,  easements,  and 
premises  required  to  be  purchased,  and  it  was  clear  that 
be  included  in  that  sum  all  rights  in  respect  of  water 
which  might  be  accumulate  on   the   land.     The 
arbitrator  thus  stated  that  the  claim  had  been  made 
in  respect  of  the  water  which  the  company  could 
collect  or  divert  and  impound  by  the  works.    That 
referred,  without;  doubt,  to    damage  which   might 
happen  to  other  lands  of  Mr.  Biddell  by  the  company 
intercepting  the  water  which  would  have  flowed  to 
them.    If  that  was  the  proper  construction  of  the 
award,  it  could  not  be  impeistched.    The  counsel  for 
the  appellant  had   attempted  to  place  a  different 
constniction  on  it,  but  their  construction  could  not 
be  maintained.    It  was  impossible  to  suppose  that  an 
arbitrator,  especially  one  who  had  so  much  experience 
in  such  matters  as  the  late  Mr.  John  Clutton,  could 
have  made  the  double  mistake,  first  of  omitting  to 
consider  any  additional  value  which  might  attach  to 
the  land  in  consequence  of  its  being  a  suitable  site 
for  a  reservoir,  and  then  in  concealing  his  mistake  by 
the  language  of  his  award.    I  asked  that  the  case 
might  be  sent  back,  but  the  Court  of  Appeal  refused. 
Brett  and   Cotton,  L.JJ.,   gave   judgment  exactly 
to  iiie  same  effectr— namely,  that  it  was  a  mistake 
to  omit   to  consider  any  additional   value   to  the 
land  In  consequence  of   its    suitability  as   a  site; 
but   they    did    not    say   one    word    finding    that 
there  were  other  customers  beside  the  purchasers, 
and  I   t^ink  that  the  Court  of  Appeal  meant  to 
decide   that   the   elements   of   value    in    the   land 
itself  are   matters  of   compensation  as  being  part 
of  the  property  to  the  owner  or  vendor.    It  may  be 
of  interest  to  those  who  have  followed  this  branch  of 
law  that  in  consequence  of  that  case  I  consulted 
Q^esiger,  L.J.,  who  was  a  master  of  this  subject, 
and  he  told  me  that  the  judgment  of  the  Court  of 
Appeal   had    only   followed   what   had    been   the 
recognized  practice  of  experienced  surveyors  for  many 
years.     I   may    also   add  that   so   deep   was   the 
impression  made  upon  me  by  the  case  that  I  also 
consulted  other  gentlemen,  who  said  that  the  rule 
laid    down    by   the    Court    of    Appeal    was    not 
a    new    rule     to     them.      That     is     the     reason 
why   I    have    always    regretted    that   Biddell    v. 
Newcastle  and    Qateahead    Waterworks    Co,   was   not 
reported,  because  I  have  a  strong  opinion  that  it 
really  recognized  that  rule.    The  Couniees  of  Osaa- 
Unhsy^a  caae  is  also  an  instance  of  precisely  similar 
effect.    As  I  ventured  to  point  out  in  the  course  of 
the   argument,  it  does   not   involve   any   question 
of    law  at  all;    if    no    customer    came    forward, 
that    shows    that    the    element   of   value   is   not 
worth    much.     I    am   therefore   of  opinion    that 
Wright,  J.,  in  no  way  added  to  what  tbe  arbitrator 
found ;  on  the  contrary,  he  decided  the  question  in 
accordance  with  tbe  principle  laid  down  in  the  oases 
I  have  referred  to,  that  "  if  there  is  a  site  which  has 
peculiar  natural  advantages  for  the  supply  of  water 
to  a  particular  valley  or  a  particular  area  of  any  other 
kind,  or  to  all  vall^^   or  areas   within  a  certain 
distance,  if  those  valleys  or  areas  are  what  might  be 
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called  natiiTal  ctiBtomers  for  wn^Ur  by  renaan  ol  tbeir 

popalouineiB  or  of  their  aituation— i*  the  site  hai 
peculiar  tiattiral  advactage*  for  lupplyiDR  them  m 
that  aens^.  apart  from  Talue  created  or  enhanced  by 
any  Act  of  Parliament  or  soheme  for  appropnatnig 
the  water  to  a  particular  Jooal  authority— I  think  it 
ought  to  he  takeo  that  there  is  a  natural  value  lu  the 
site  for  the  purposes  of  water  eupply*  atid  thattt  may 
he  tnken  inU>  consideratioii/'  I  think  that  Wright, 
J.,  haa  there  dearly  etpresned  thft  law  on  the  suhject, 
and  I  alaO  think  that  it  i*  correctly  stated  in  Balfour 
aud  Allen^a  Law  of  Compenaatiou  that  thk  h  no  new 

^"rhe^^appeal,  for  the  reaaona  I  have  stated,  fails  and 
must  be  diimiBged. 

OoLTJSa,  M,E.— 1  am  of  the  same    opinion.    It 
IS  really   a  question   of   fact.     The  appellants  con- 
tend  that  taking  the  facts  as  stited  by  the  umpire,  i 
it  follows  ai  a  matter  of  law  that  that  element  of 
value  conftistiiig  in  the  peculiar  adaptahilit?  ol   the 
iite  in   question  for    the    particular    purpose   of    a 
feaervoif  ought  not  to  be  iudaded.    The  umpire  has 
included  that  ai  au  element  of  value,  and  it  seems  to 
me  tbat  ia  doing  ao  he  has  accepted  the  pHm^  facie 
presumption  that  that  e.ement  of  value  en»t*d  and 
ought  to  he  taken  iato   CDnsideratioa   m  letthog  the 
compeniation  to  be  paid  for  the  land.    ThaXprimd 
faeiG  ootupeusatiod  is  based   upon  a  long  mnet  of 
autbmiiss    and    it  als »  appea's  to  be  good  sense. 
UaierhiDg  all  that  is  the  asaumption  that  there  is  a 
re^fonable  possibility  of  a  market  for  the  land      Phe 
whole  question  of  value  i«  ia  r^latiou  to  a  possible 
mark*^t.     If  anyone  wanU  ti  assert  that  as  a  omt^er 
of  law  a  particular  elemtnt  of  value  which  ^^^f/*^^ 
should  be  takeu  into  aicouut  ought  to  he  eicladecL  li© 
must  on  the  facts  show  that  there  is  no  reasonable 
possibility  of  the  land  ewr  coming  inti  the  market. 
If  he  can  show  that,  then  1  agree  a  point  of  law 
arises;    but  if  the  particular  land  has  a  particular 
adaptability  for  a  special  purpose  it  is  not  enough  to 
say  that  that  element  cannot  he  taken  into  oonsidefa- 
tion  because  the  umpire  has  not  specialLy  found  that 
there  was  no  possible  market  for  tue  laud  apart  from 
the  particular  scheme  under  which  it  was  taken ;  a 
further  step  mnst  be  taken,  it  must  appear  that  there 
is  no  possibility  of  a  market. 

RoMER,  I*J<— I  agree,  and  I  have  nothing  to  add. 
Appeal  dismit&td* 

Solicitor  for  the  water  boards  T.  E.  Harsreaves,  for 
Frank  Michardmn,  Aspatria. 

SoHcitors  for    the    daimant,    Mdailfe,   BirkeU,    ^ 
E&wlaUi  for  Mmimey,  Bowman  ^  *  Graham* 


JUtfil)  Court  of  3^^titi 

Chan.  Div,    J  AprU  26,27* 

Buckley.  J  J 

Keith  v,  Twkktisth  Cehtue^  Oltjb  (Limitbd).  («*) 

Ds*d-Con»iruc(wn—Ute  o/  fjarden— Grant  to  Imm, 

mf'-hmtSf  and  tenanU,  httng  o^MpitT^  '/  hQMtt  mA 

tlitir  friendi^mir  by  jrifmberi  of  residttdml  rt«fr. 

A.  granitd  by  dnd  to  B.,  his  heirs  exectiiotB^  admini^ 

iraiou,  and  a^igm.  and  hU  and  their  Im^u  and  tub- 

lfU€t6  or  UnanU,  being  oecupieti  of  certriin  housu,  un-t 

thtirfamaies  an4friend$,  tht  right  to  mUr  and  uman 

adjaeetd  ormme^iiat  gardm.    A  Hfnit^d  comf^ny.whtih 

w?af  tJ^  otmi^  of  s(m€  and  ih^  ieue^  of  amdhtr  of  iMm 

homes,    tstaUUhed  in   thttn    a    proprittujj  rt^ntkrdiiii 

duhfar  ladinM.     Under  the  rutei  of  the  club  b€'lroom 

might  he  ttlloUtd  to  the  fntmbers  at  a  tmeMg  rtnt,  payiW 

iu  advance,  but  sitbjerJ  to  mantf  reUrietwne  iifj^^  iif«f* 

JIM,  that,  under  the  circumstances,  the  rmdem 
m?mher»,  though  occapieri  of  tht  houses,  wm^  ^f^^^ 
uj  lictnucs  of  the  company,  and  not  ui  leueu,m^mmi, 
or  ttnatiU,  and  that  they  wtre  not.  therefore,  mmnt  w 
of  fight  to  enter  into  and  ii»e  tht  garden. 

Held,  further,  that  the  members  of  the  dt$^  tiW  m 
'\fritwi9  "  vihose  entry  on  Ut  and  user  of  the  ^rden  tht 
company  could  authortM, 


Argument  of  poiate  of  law. 

This  was  an  action  brought  by  certain  ocaipftof 
tenants  and  owners  of  houses  siUiate  m  Smis}- 
gardens    and    Kefisiugton    Park-gArdaiis,    »o^i 
Hill,  the  baoks  of    which  i*but  ocj   aa  « 
pleasure-ground  or  g^rdeti,  to  reslrain  thi 
coiupany,  which  carries  on  a  dab  iu  **J^---      ^. 
houstii  adjoining  the  garden,  irom  anthocttaf  »» 
m**mhf  m  of  the  club  to  use  the  gatden. 

By  au  indenture  ci  the  25th  of  June.  1852,  febi 
Ladbroke.  the  then  oroer  in  fee  simple  ol  ^J^'^*^ 
which  the  houses  in  Stanley -gardens  w«r«  aftwwiraf 
huilt,  ol  the  houets  in  KensicRton  Parlr-g»rdw^ii» 
of  the  garden  J  conveyed  to  Charles  Henry  Bufci  ^ 
fee  simple  the  site  of  the  houses  in  Stanley-, 
hounded  on  one  side  by  the  gardt^n  in  <ia««tiOii, 
was  therein  referred  to  as  then  laid  out  for  the  wmm 
the    houBts    in    K^insingfcon   Park^gardens.   ^d  ks 
thereby  also  granted  t.  the  said  C.  H.   Blak^  tu> 
hdrs,  executors,  administrators,  aud  aawgnt ,  and  kw 
and  their  lessees  and  ^nh-less^es  or  tenant  wag 
occupiers  for  the  time  beiug  of  the  housei  th«i  » 
course  of  erection  or  at  any  time  thenjafter  toBs 
erected  immediately  adjoining  the  garden  in  qiiM«j 
and  for  his  and  their  families  and  fnends,  m  MiM 
tb^ir  company   or   without*   free  as»  "^^J^^* 
icgress,  egress,  and  regress  at  all  timca   IlltiltlW 
into,    out  of,  and  upon   the  garden  in  quet^cm*  IP 
and  they  nevertheleis  eooforming  ta  snch  noM  ailj 
the  nier  of  the  same  as  should  be  ord*r*d  by  tlM  •» 
Felix  L*dbroke.  his  hairs  or  assigns,  and  ™«ii- 
mittee  (if  any)  of  the  leddent  inbabitiols  «rf  m 
hoxks/m  adjoining  the  garden  to  whom  Urn 
ment  and  control  of  the  garden  should  b«  c 
for  the  precervation  and  the  keeping  up  of  the  «M 
and  also  paying  an  annual  subscription  for  !li«  mm- 
tenance  of  the  garden*  , 

The  plaintiffs  are  occupiers,  someb&ingowniqmiw 
simple  and  others  tenants  for  terms  of  ;ean»  of  hu^^ 
in  Stanley-gardens  and  Kensington  Fa^-mOie^ 

Such  of  the  plaintiffs  as  are  occupi^i  oflMMiM  • 
Stanley-gardens  derive  their  title   Uuov^ 

(a.)  Eeportfid  by  H,  U  OuMJ^tow,  K«l- 
at'Law. 
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Henry  Blake,  and.  oonseqaently,  are  entitled  under 
the  deed  of  the  25th  of  Jnne,  1852,  to  use  the 
gardeni. 

The  remaining  plaintifff,  ooonpierfl  of  houfes  in 
Eennngton  Park-gaident,  are  entitled  to  nee  the 
garden  in  a  similar  manner  as  assignees  of  leases 
granted  by  FeUx  Ltdbroke. 

^  The  defendant  company,  which  is  the  owner  ia  fee 
simple  of  foar  houses  and  the  lessee  of  one  house  in 
Stanley-gardi'ns,  and  as  such  is  likewite  entitled  to 
the  benefit  of  the  deed  of  the  25th  of  June,  1852,  was 
incorporated  as  a  limited  comptiny  in  1902,  one  of  its 
objects,  as  stated  in  its  memorandum,  being  "to 
provide  fomished  residential  rooms  and  board  at 
economical  prices,  for  educated  women  workers 
engaged  in  professional,  educational,  literary,  secre- 
tarial, or  other  similar  work." 

In  pmrsuance  of  its  objects  the  defendant  company 
oonverted  the  five  houses  of  which  it  was  in  occupa- 
tion into  a  residential  club  for  ladies,  known  as  the 
"  Twentieth  Century  dub.*' 

The  club  is  constituted  and  carried  on  by  and  in 
accordance  with  a  printed  document  issued  by  the 
defendant  company  containiog  its  ''  constitution  " 
and  "  bye-laws. ' 

The  document  states  that  the  dub  was  founded  to 
provide  a  comfortable  home,  combined  with  the 
facilities  of  a  dub,  for  ladies  engaged  in  work  in 
Ii<mdon« 

The  dub  is  the  property  of  the  defendants,  and  is 
managed  by  them,  and  members  incur  no  liability 
beyond  the  annual  subscription  of  10s.  6d.  a  year. 
Bleeping  rooms  are  provided  at  a  charge  of  10«.  6d. 
a  wciek,  payable  in  advance  Fd«kly.  Oouotry  and  non- 
resident members,  by  pajfing  the  annual  subscription, 
can  avail  themselves  of  the  facilities  of  the  dub,  and 
have  the  use  of  a  bedroom,  if  there  be  one  vacant. 
Various  restrictions  are  imposed  on  the  user  of  the 
bedrooms ;  for  example,  members  ard  not  allowed  to 
use  oil  lamps  or  stoves  in  the  bedrooms  for  heating, 
lighting,  or  cooking,  neither  are  lighted  candles 
allowed  thereio.  Dauoestic  pets  are  not  to  be  iatr  j- 
dno«d ;  musical  iostrnments  and  sewiog  maobioes  are 
not  to  be  used ;  and  smokiog  is  not  allowed  in  the 
building*  Any  member  wishing  to  withdraw  from 
the  dub,  or  to  vacate  her  apartment,  can  do  so  by 
giving  one  week's  notice. 

By  the  bye-laws.  No.  15 :  "  The  directors  do  not 
nndertake  to  reserve  any  particular  bedroom  for  a 
member  if  vacated  during  Holidays,  ftc,  unless  paid 
for." 

By  No.  17 :  "  The  directors  reserve  to  themtdves 
the  rif  ht,  notwithstanding  anything  stated  or  im- 
plied m  the  foregoing  bye-laws,  to  remove  from  the 
dub  register  the  name  of  any  member  whose  room 
may  be  required  for  other  use.  In  every  such  case  a 
proportionate  amount  of  the  last  annual  subscription 
will  be  returned.'* 

The  defendant  company,  which  paid  an  annual  sub- 
■oription  in  respect  of  each  house  to  the  committee 
of  management  of  tiie  garden,  permitted  the  resident 
members  of  the  club  during  tlieir  resident  member- 
ship to  enter  into  and  use  the  garden,  and  claimed 
that  they  were  entitled  to  permit  non-resident 
members  of  the  dub  to  use  it. 

Under  these  drcumstances  the  plaintifBs  brought 
the  present  action,  to  which  the  owner  in  fee  of  the 
garden  was  not  a  party. 

By  an  order  made,  by  consent,  by  B^me,  J.,  points 
of  law  were  ordered  to  be  set  down  to  be  argued 
before  the  court.  In  substance  they  were  (1)  Whether 
the  resident  members  of  the  dub  were  entitled  as  of 
right  during  their  resident  membership  to  enter  into 
and  use  tilie  garden ;  (2)  whediw  the  defendant  com- 
pany was  entitled  to  antiioriae  or  allow  suoh  antiy  { 


and  user  by  (a)  reiident  and  (h)  non-resident  members 
of  the  dub. 

Buckmcuter,  K,C.,  atid  G.  W,  Brabant,  for  the 
plaintiffs. — ^The  members  of  the  club  are  not  entitled 
in  their  own  light  to  use  the  garden,  for  they  are 
neither  Uisees,  sub-lessnes,  nor  ttsnanta  To  coostitute 
a  person  a  tenant  he  must  have  an  estate  in  the  land 
carved  oat  of  that  of  bis  landlo'd.  Taking  all  the 
rules  of  the  club  into  consideration,  the  inference  is 
that  the  members  are  not  tenants,  bnt  licensees: 
Wotkins  V.  Overseers  of  JUilton-next'Oravesend,  16 
W.  B.  1059,  L.  B.  3  Q.  B.  950.  Neither  can  the 
defendants  authorize  them  to  enter  the  garden  ;  they 
are  dearly  not  part  of  their  family.  A  company  can- 
not have  friends  in  the  sense  iu  which  that  word  is 
used  in  this  grant,  and,  in  any  event,  the  members 
of  the  dub  would  be  more  correctly  described  as  the 
customers  of  the  company. 

Aitbury,  K.C,  and  Ashworth  James,  for  the  defend- 
ants.— ^There  is  no  restriction  in  the  grant  as  to  the 
tenement  which  is  to  give  a  right  to  the  use  of  the 
garden,  or  as  to  the  owner,  or  a«  to  the  use  to  which 
the  garden  may  be  put.  The  defendants  pay  a  sub- 
scription in  respect  of  each  house,  and  somebciy, 
therefore,  must  be  contemplated  as  intended  to  enjoy 
the  right  for  which  they  pay.  Tho  resident  members 
of  the  dub  are  tenants  within  the  wording  of  the 
grant.  The  rules  show  that  they  pay  in  advance  for 
their  rooms  for  a  week,  and  have  exclusive  occupa- 
tion of  them.  They  thereby  become  weekly  tenants, 
and,  as  such,  are  entitled  to  the  benefit  of  the  grant. 
There  may  be  several  tenants  in  respect  of  the  same 
house :  Harris  v.  Drewe,  2  B.  &  Ad.  164,  and  Kimher  v. 
Admams,  48  W.  B.  322,  [1900]  1  Ch.  412,  415.  A 
lodger  may  be  a  tenant  if  the  premises  are  let  to  bim : 
Newman  v.  Andertofi.  2  B.  &  P.  N.  S.  224,  aTid  Cook 
V.  Humher,  10  W.  B.  427,  11  C.  B.  N.  8.  30,  43. 
''Tenant"  in  legal  parlavice,  is  used  ia  a  wide  sense : 
Stamper  v.  Overseers  of  Sunderland,  16  W.  B.  1083,  3 
C  P.  388,  394.  and  Thom^soa  v.  Ward,  6  0.  P.  327, 
351.  The  company  is  entitlod  to  license  the  members 
of  the  club  to  use  the  garden :  Baxenddle  v.  North 
Lambeth  Liberal  and  Radical  Club  {Limited),  50  W.  B. 
650,  [1902]  2  Oh.  427. 

Buckmaeter,  K.C.,  replied. 

Buckley,  J.,  after  stating  the  facts,  continued : 
The  first  question  is  whether  these  l«dies  are  lessees, 
sub-lessees,  or  tenants  of  the  company.  Ia  my 
opinion  they  are  not.  All  those  words  imply  the 
existence  of  some  interest  or  estate  in  land — the  estate 
or  interest  of  a  lessee,  of  a  sub-lessee,  c  r  of  a  tenant. 
Under  certain  circumstances  a  person  making  a  pay- 
ment may  be  entitled  to  enter  on  and  use  land,  of 
which,  neverthdess,  he  is  not  a  tenant.  For  example, 
if  a  man  pays  a  sum  of  money  for  a  stall  at  the  opera, 
he  pays  for  the  right  of  occupying  a  particdar  seat 
to  see  a  particular  performance.  Similar  cases  are 
payment  for  the  right  to  enter  a  picture  gallery,  or 
to  go  into  a  strawberry  garden  and  eat  as  much  fruit 
as  can  be  picked.  In  no  such  esse  does  the  person 
who  makes  the  payment  become  a  tenant,  he  is  but  a 
licensee.  He  has  no  estate,  right,  or  interest  in  the 
land  as  land ;  he  has  a  right  to  be  there  by  license. 
To  constitute  a  man  a  lessee,  he  must  have  some  right 
in  land,  carved  out  of  the  estate  of  his  landlord.  In 
the  present  case  the  ladies  are  no  more  than  licensees, 
the  payment  of  10s.  6d.  in  advance  merdy  entitling 
them  to  use  of  a  deeping  apartment  for  seven  days, 
the  company  meantime  retaining  all  their  rights  to 
the  room. 

Next,  as  to  the  words  "being  occupiers  of  the 
houses,"  it  is  true  that  an  oooupier  of  part  of  a  house  is 
an  oooupier  of  the  house.  It  is  i^n,  however,  that  the 
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words  "belDg  oociipier«  "  are  worda,  not  of  gtapiit»  bat 

of  reitriotioa  of  thiit  whioh  preottdes,  A  leiie©  who  is 
not  an  occupier  can  not  uae  the  garden*  To  (ji*e  a 
peitOIi  iucb  a  tight  you  must  predicate  that  be  is  both  m 
leuee  and  an  occupier.  NoUiing",  therefore^  turns  no 
tfafi  fact  that  tbe  ladie»  are  occupieri  of  th»  bouics* 

Then  tbe  class  of  pflr-ions  entitled  to  utfl  the  garden 
ineludes  **  his  and  their  famillsB  and  frieiidB  in  bifl  and 
tbeir  company  or  without/'  Nothing  ariees  on  the 
word  **  family*"  The  Udiea  are  aot  of  the  family  of 
the  company*  The  queetion  ii  whether  they  can  be 
aaid  to  be  its  "frieuda.^*  The  Erst  distinction  to  be 
drawn  is  that  the  freeholder,  or  any  other  person 
entitled  to  use  the  garden,  as,  for  instance,  the  com- 
pany cannot  iniHte  anyone  to  enter  the  garden  merely 
from  friendly  motives.  For  example,  a  Sunday - 
school  teaoher  could  not  invite  her  acholarSp  or  a 
manufacturer  bis  employes.  The  test  must  be  whether 
the  person  invit«d  is  your  friend.  Without  attempt- 
ing to  define  the  limits  of  friendship,  I  am  prepared  to 
say  that  these  ladies  are  not  friends  of  the  compaay^ 
but  its  casfcomers.  The  defendant  company  ta  carry- 
ing on  a  bnslness,  and  the  persona  who  become 
members  and  make  piymenta  are  acoeptedf  not 
because  they  are  f  riendi,  but  by  reason  of  the  com- 
mercial relationship  which  exi^ta  between  th^m  and 
the  company*  In  auch  a  case  it  is  very  difficult  to 
draw  the  line  between  persons  who  can  and  persons 
who  cannot  be  spoken  of  as  *'  friends/'  In  each  case 
it  must  depend  on  the  nature  of  the  relation  ship 
between  the  par  tier.  For  example^  a  visitor  at  the 
house  of  a  lessef^,  or  e^en  a  casual  acquaintance  whom 
he  tnet  in  the  etre«t  and  invited  to  enter  hia  garden » 
might  be  a*' friend'*  for  the  purpose  of  this  grant. 
Am  to  whether  a  ** paying  guest"  could  be  ao 
denominated  might  be  a  nice  question*  I  think,  how- 
ever, that  the  inmates  of  a  boar'ling*house,  a  private 
hotel,  a  hospital f  or  a  school  would  not  be  '^  friends." 
In  the  present  case,  I  decide  that  the  relationship 
between  the  company  and  the  members  of  the  olub 
is  not  that  of  frieudship*  I  therefore  answer  the 
questions  stated  in  the  negative. 

Solicitors,  8eatotiTai/lor ;  Caprom, Hitchinst Brahantt 
6c  Hitchins* 


a^C^^.J.}  M.rch22.23.29. 

In  r^  Shilsoit,  Ooodi,  &  Co,  (a.) 

BoUciior — Costs — Ta^uiionr — Uommisswn  far  the  wiUc' 
tion  of  renU^ 

Th^  iaT.ing-mtisUr  allotted  a  tump  aum  h^  vmy  of 
wmimesiou  to  remuneToU  soUcttors  /or  the  €ollection  of 
t0rUkin  TttiU* 

ffeitl,  that  the  c^ommusian  ghaald  he  irmUd  us  struck 
mit  of  the  bill  as  an  item  impr&ptfFhf  incladedt  the 
sdicitori  remaining  entttlsd  to  tl^r  proper  remunemiion 
for  the  work  done* 

Bummons  to  review  taxation. 

The  solicitors  to  a  trust  estate  oolleoted  the  rents 
and  delivered  their  bill  of  costs  to  the  trustees,  and 
charged  {inter  alin)  a  com  mission  of  5  per  cent,  on  the 
amount  of  the  rents  collected^ 

Tne  applicant  was  a  beneficiary,  and  took  out  this 
aummona  to  review  the  taxation. 

^1^,  K.C.,  and  Ashworth  James ^  for  the  applicants 

Vernon  Smith,  K,G*,  and  /.  Q.  W&od^  for  the 
■olioitora. 

(ci,)  Reported  by  PAtfL  STaiOKLAWDjEsq.,  Barrister- 
at-I^w. 


8WINFBN  Eaby.  J.»  in  giving  judgment,  said :  The 

masier  has  proceeded  on  the  footing  thatm  tbe  frxerciae 
of  his  dirjcretion  and  in  the  absence  of  any  agreement, 
ho  IS  entitled  to  alb  v  the  solicitors  a  lump  sum  bf 
way  of  oommiisi"kn  to  remunerate  them  for  tb^ 
trouble  in  collecting  the  rents.  The  applicant  sedu 
to  review  the  t^ation,  not  being  satisfied  witb  the 
taxing-maater's  decision  on  that  point. 

In  my  opinion  the  solicitors  are  in  a  dtlemfna*  U 
this  comtniBsion  is  a  charge  for  professional  w^t 
done  by  them  as  aolicitora,  they  ought  to  deliver  a 
bill  of  itemi  in  respect  of  it.  In  the  absence  of  any 
agr«ment  with  their  clients  the  master  has  oo  dit- 
crstion  to  allow  a  Inmp  sum  for  work  of  that 
character.  Toe  reaioning  of  Farwell,  J.,  ifl  ia  « 
Johnston,  [1904]  1  Ch.  132,  Bupports  this  view,  Ou 
the  other  nand.  if  the  work  was  not  profesRionml  work 
the  commission  ought  not  to  have  been  incladed  in  tha 

The  proper  order  to  make  upon  this  applicatton  if 
to  vary  the  certificate  by  directing  the  maater  to 
treat  the  commission  as  struck  out  of  the  bill  aa  as 
item  improperly  included*    The  effect  o!  that  will  b* 
to  leave  the  matter  at  Urge  between  the  partie«-    Ths 
solicitors  wOl  still  be  entitled  to  their  proper   remaj 
neration  for  the  w.>rk  done ;    they  will  not  be  birm 
in  respect  of  that  claim;   but   on  the  other  handt 
tbpy  will  not  necesnarily  be  entitled  to  receive  this 
particular  sum  by  way  of  remuneration.     It  may  bs 
that  some  application  m*y  hereafter  be  made  for  tfatt 
to  deliver  a  bill  of  itemi  in  respect  of  the  work;  oril 
may  be  that,  if  the  work  is  treated    aa    n^B-pty- 
fessional  work  {that  is  to  say,  as  non-taxabk  wwi, 
but  work  for  which  the  flolicitora    are   nerfwii^tij 
entitled  to  receive  a  fair  remuneration) »  thaferMftiil 
may  agree  the  amonnt  with  the  solicitors ;   aodif  W 
applicant  is  diisatisfi«d  with  that  amount  it  may  bs  A 
will  be  open  to  him  to  impeach  the  agreement  at  his 
own  risk  ;    but  on  the  present  application  the  ohargs 
must  be  treated  as  struck  ouL     This  may  aff«ct  the 
costs  of  the  ta:i*tion  under  the  one-sixth  rule.    Hf 
view  is  that  for  the  purpose  of  arriving  at  that  salh 
the  item  is  to  b^  treated  aa  struck  out  of  the  btU—thft 
Is,  as  if  the  bill  bad  originally  been  brought  in  al  a 
reduced  amount— and  the  one- sixth  must  be  caUrtilated 
on  that  footing.      The    eertifiuate    must    be   vaciad 
accordingly. 

Sjlicitors,  Church,  RendeM,  ife  Co,,  for  FitU'Tu^^ 
S  Sons,  Bamataple ;  Coode,  Kingdon,  d'  CtMof», 


Mme^m 


K,  B.Div.  1 

(Lord  Alverstone,  L,C*J*)  | 

Bakse  awo  Wife  i^  Wioks  akd  OraMas.  [a.) 
poor  Lam — Mating— Recottery  of  rates — Illegal  dUtrms — 

Liahitittf  of  ouerseers^Poiir  Belief  Ad,  IS  10  (59  Gm. 

3,  c.  12),  a.  l^Local  Govemmefit  Ad,  1894  (a«  d-  57   i 

Ftd;  c.  73),  i.  d,  suh-S'dimi  I  ;  J*   IS,  aaft-terfwrn  a; 

a,  33. 

Where  u  Justkes*  warrant  of  distrus  for  raks  U  hamdtd 
hy  one  of  the  overseers  to  the  atshptnt  Qvermer,  ti**©,  ly 
the  terms  of  hi^  appointment,  m  atdhorii^  fo  per/m^ail 
the  duties  of  an  mferseer,  and  the  asshtani  piwfieerg  m  lie 
tj:ectdion  of  the  warranty  is  gmUif  of  eta  ^h§mi  mmd 
erffffs/ve  distreu,  the  oimrseers  am  mi  liM$  f^  ikf 
assistant  ova^aeer^s  eondu^> 

Further    conaideratt^n     before    Lord     _      ___ 
L.G.J. ,  in  an  action  that  had  been  tried  bdfor* 
without  a  jury  at  the  Lewes  Asaizei. 

(a.)  Reported  by  B*G.  Still wKLL,  Bag.,  Bam«tAr 
at'lAW. 


VoLIH. 
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High  Ck>xrBT« 


Baker  and  Wifb  v,  Wioks  and  Others. 


HiOH  Court. 


The  aottoo  was  for  illegal  and  exoessive  distresn, 
and  was  broaght  agaioat  ttiree  d^^fendaDts,  R  Wioks 
and  W.  B.  Wright,  the  overeeura  of  the  poor  for  the 
pariah  of  Bingmer,  in  the  ooonty  of  Siiaaex,  and  J.  S. 
Webster,  an  auctioneer. 

The  plaintiff,  Daniel  Baker,  was  a  farmer  reaiding 
•with  his  wife  at  Bingmer,  and  entertained  a  con- 
soientious  objection  to  tbe  application  of  any  part  of 
the  rates  to  the  support  of  yulantary  or  non-provided 
schools  under  the  Education  Act,  1902,  and  with  the 
ojbject  of  recording  his  proteat  against  snob  applica- 
tion he  refoaed  to  pay  tbe  amount  due  from  him  in 
Ten>ect  of  rates  in  June,  1903 ;  a  summona  waa  istoed 
and  an  order  for  payment  duly  made  by  the  juatioes 
for  the  county  of  Suasez. 

.  On,  the  7th  of  July  the  justices  issued  a  diatresa 
warrant  in  the  statutory  form  given  in  Sohedule  C  1 
and  0  2  to  the  Distress  for  Bates  Act,  1849  (12  &  13 
Vict,  c  14),  addressed  "  To  the  overseers  of  tbe  poor 
of  the  pansh  of  Bingmer,  in  the  county  of  Sussex, 
and  to  tiie  constables  of  tiie  East  Susaex  Constabulary, 
and  to  all  other  peace  officers  in  the  said  county," 
commaiiding  them  to  make  distress  of  tbe  goods  of 
the  plaintiff  Daniel  Baker  to  satisfy  the  demand  for 
£7  19d.  7^d.  in  respect  of  unpaid  rates,  and  tbe  ooata. 

The  justices  handed  the  warrant  to  a  police  con- 
stable, who,  aotiog  under  instructions,  declined  to 
execute  it,  and  handed  it  to  the  defendant  Wioks,  who 
in  turn  lumded  it  to  a  man  named  Wa*her,  who  was 
an  assistant  overseer  for  the  pariah  of  Bingmer,  and 
who  by  the  terms  of  his  appointment  was  empowered 
to  perform  all  the  duties  of  au  overaeer.  Waaher  was 
instructed  to  execute  the  warrant  and  to  be  careful 
not  to  overstep  his  duty. 

Oa  tbe  16tii  of  July  Baker  paid  to>  Washer  the 
amount  of  the  demanded  rate,  leas  fifteen  sbillings, 
the  computed  proportion  of  tbe  rate  appropriated  to 
educational  purposen,  and  this  he  refused  to  p^iy. 
The  plaintiffs  heard  nothing  further  uotil  tbe  3rd  of 
September,  when  Washer  came  with  the  defendant 
Webster  to  the  plaiotifftf'  farm,  where  they  seized 
under  the  warrant  of  distress  £100  worth  of  furni- 
ture and  goods  to  satisfy  the  claim  of  fifteen  shillings 
remaining  unpaid,  notwithstanding  the  fact,  which 
they  were  both  told,  that  with  the  exception  of  about 
£6  worth  the  furniture  waa  the  property  of  Mrs. 
Baker. 

The  plaintiffs  thereupon  brought  this  action  against 
the  tuee  defendants.  Washer  was  not  made  a 
defendant  in  the  action,  but  was  brought  in  as  a 
third  party  by  Webater. 

Boxdll,  K.  C,  {E.  E.  Humphreys  with  him),  for  the 
plaintiffs. — There  was  an  illegal  and  excessive  dis- 
traint, and  all  three  defendants  are  liable ;  the  fact 
that  Wicks  and  Wright  did  not  authorize  Waaher  to 
commit  the  illegal  acts  is  no  defence.  Overseers 
are,  with  regard  to  an  assistant  overseer,  in  the  same 
position  as  a  sheriff  to  his  subordinate  officer,  and  as 
a  sheriff  who  has  delegated  his  authority  to  a  sub- 
crdtnate  officer  is  respunsible  for  any  illegal  act  com- 
mitted by  such  subordinate  officer  when  aotins:  under 
tbat  autuoritv  (aee  Gregory  v.  Ootterell,  4  W.  B.  48,  5 
!B.  &  B.  571),  so  overseers  are  responaible  for  the 
misconduct  of  an  assistant  overseer  to  whom  they 
have  delegated  the  performance  of  their  duty  under 
a  distress  warrant.  Overseers  cannot  delegate  their 
authority  in  such  a  way  as  to  relieve  thenuelves  of 
responaibility. 

Avery f  K,C.  {Lawless  with  him),  for  the  defendants 
"Wicks  and  Wright.— The  defendants  Wicks  and 
"Wright  are  not  liable  for  the  illegal  acts  committed 
1>y  the  assistant  overseers,  fiheriffa  and  overseers  do 
not  stand  (m  the  sam^  footing,  for  the  sheriff's  offieer 


derives  his  authority  solely  from  the  sheriff  and  the 
latter  is  no  doubt  liable  for  an  illegal  act  conmiitted  by 
his  officer  in  the  discbarge  of  his  authority,  but  the 
assistant  overseer  has  an  independent  authority  apart 
from  that  of  the  overseers.  Lord  Denmau  in  Reg.  v. 
WaUs,  7  A.  &  E.  461,  at  p.  469,  says  the  assistant 
overseer  is  not  the  servant  of  the  churchwardens  and 
overseers  of  the  parish,  but  of  the  vestry,  from  whom 
he  directly  receives  his  authority."  Then,  again,  in 
Points  V.  Attwood,  6  G.  B.  38,  Goltman,  J.,  at  p.  49, 
says,  speaking  of  an  assistant  overseer:  ''The  acts 
done  by  him  are  not,  therefore,  to  be  considered  as 
done  by  him  as  the  ^gent  of  the  other  overseeri,  but  as 
done  by  virtue  of  his  own  authority  derived  from  the 
appointment  of  the  vestry." 

He  also  referred  to  Smith  v.  Keal,  31  W.  B.  76,  9 
a  B.  D.  340,  and  Morris  v.  ScUherg,  37  W.  B.  469,  22 
Q  B.  D.  614. 

Barnard  LaUey,  for  the  defendant  Webster^ 

Clarke  Hall,  for  the  third  party,  Washer. 

Boxall,  KC.t  in  reply.— The  cases  of  Beg.  v.  WaiU 
aqd  Points  v.  Attwood  are  not  authorities  against  the 
plaintiffa,  for  the  passages  relied  on  in  them  are 
merely  obiter  dicta. 

Lord  Alybbstons.  L.O.J.— I  cannot  help  regret- 
ting that  the  plaintiff,  Mr.  Baker^  was  not  better 
advised  as  to  the  abaurdity  of  attempting  to  raise 
in  this  kind  of  way  this  so-called  conscientious 
objection  to  the  rate  for  educational  purposes.  He 
might  have  raised  it  with  equal  dignity  by  paying 
the  amount  he  objected  to  under  protest.  It  is  also 
much  to  be  regretted  that  the  police  should  have 
refuaed  to  execute  the  warrant.  If  they  had  carried 
out  their  duty  no  difficulty  would  have  arisen.  The 
matter  now  hat  to  be  dealt  with  as  a  question  of  law. 
The  action  is  brought  against  the  two  overaeers, 
Wicks  and  Wright,  and  Webster,  an  auctioneer,  who 
brought  in  WMher,  the  overseer*s  assiatant,  as  a 
third  party.  Washer  bad  been  appointed  to  exercise 
all  the  duties  of  an  overseer  of  the  poor,  and  an 
effective  distress  warrant  had  been  addbresaed  to  the 
overseers  of  the  poor  in  respect  of  the  goods  of  the 
plaintiffs  for  15s.  for  rates  which  had  not  been  paid 
by  Baker.  If  Ihe  overseers  were  in  the  position  of 
sheriffs  the  plaintiffis  would  be  entitled  to  obtain 
judgment  against  the  defendant  Wicks. 

As  to  the  defendant  Wright,  it  has  been  shown  that 
he  had  nothing  to  do  with  the  matter.  With  regard 
to  Wicks,  he  appeared  to  have  given  Washer,  in  wuose 
hands  the  matter  was  placed,  by  no  means  unwise 
advice  when  Waaher  conaulted  him,  but  it  is  quite 
plain  he  made  no  attempt  to  take  tbe  matter  out  of 
Waaher's  hands.  It  is  provided  by  statute  that 
overseers  may  legally  employ  a  duly  qualified 
broker  to  levy  execution,  and  the  goods  may  be 
sold  by  the  auctioneer.  If  I  could  come  to  the  con- 
clusion tbat  the  auctioneer  only  took  an  inventory  of 
the  goods  under  the  direction  of  Washer,  not  only 
would  he  not  be  liable  for  illegal  distress,  bat  there 
would  be  some  ground  for  saving  he  would  be  entitled 
to  aak  for  some  indemnity.  The  fac'  s,  ho  wever,  prevent 
me  from  adopting  the  view  that  Webster  did  nothing 
more  than  take  au  inventory.  According  to  the  tele- 
grams and  letters  uod^ur  which  Webster  was  engaged, 
it  is  said  the  coats  were  unlimited  and  fees  as  liberal 
as  he  liked.  It  is  said  that  he  was  selected  because, 
being  a  distance  away,  his  business  would  not  be 
affected,  but  the  mere  fact  of  taking  au  inventory  would 
not  hurt  anyone's  business.  The  evidence  shows  that 
he  did  a  great  deal  more  than  take  an  inventory  of 
tbe  value  of  the  goods  under  Washer's  direction. 
He  was,  in  fact,  a  principal  in  levying  the  distraint, 
^and  it  was  exbremely  improper  conduct  on  his  part. 
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The   greater  part  ot  the   j^oods  wier«  olftimedby  the 
wife,  and  not  ooly  was  the  ieizare  of  the  goo  da  & 
highly  improper  aad  najiutiaabl©  ftOt,  hut  it  was  a 
wrongful  aot  and  an  exceiaive  diatreea*     It  bai  been 
contended   thAt  Wioki  must  he  held  re«pooBible  lor 
the  unlawful  act.     With  regard  to  the  overseeri,  the 
questiou  ia  whether  they  are  responsible  for  the  con- 
duct  of  aaditant  overseers,    and   whether  thfl  same 
priDoiple  ought  to  be  applied  to  them  which U applied 
in  the  oas*?  of  aheriffs,  who  are  rc«poniihle  for  e^ery- 
thhtg  that  ia  done  during  au  execution.     A  sheriff  ban 
no  rig^t  to  delegate  bU  authority,  and  ii  responiiblo 
for  the  aoU  of  his  aubordUate^.     O^er^^eers,  however, 
are  not  ia  th#  poiition  of  shtriffB,  and  the  principle 
does  not  therefore  apply  to  the  caae  of  an  assistant 
overaeer,  who  under  the  Btalute  ii  a:  pointed  to  per- 
form all  the  dnti^a  of  an  overseer.     Ao  assiataot  over- 
■eer  is  the  servaut  of  t*ie  veatry,  and  the  overat^er* 
cannot  ba  made  U*bl^  for  the  acts  of  au  awiatant  over- 
seer.    The  act  WAS  done  by  the  aiBiitant  oversetr  by 
virtue  of  his  own   authority,    and  where  there  ia  a 
atfttutory  recognition  of  the  ofiGee  in  qufistion    the 
law  in  regard  to  tne  responsibility  of  a  aherifiF  does 
not  apply*    The  casei  oiterl  of  Ileg.  v.  Watts  and  PmntA 
»,  Attwood  are  not  direot  decisious  that  the  assistant  is 
not  the  servant  of  the  overseen,  but  the  dicta  to  that 
©ff.»ct  are  atated  in  the  clearest  and   strongest  tarm*. 
and  lay  down  an  mtaiigihle  priooiple  upon  which  I 
feel  bound  to  aot. 

In  niy  opioion  there  wai  no  act  on  the  part  o! 
Wicks  or  Wright  which  maliea  them  reaponaible  for 
taking  the  goods  of  Mrs.  Baker,  and  judgment 
therefore  must  go  for  Wicka  and  Wright.  I  find 
that  Webster  dirt  levy  tne  distress  and  took  p%rt  in 
i&  nilgai  aot.  That  being  so,  there  ia  no  remedy 
0ver  against  Washer,  so  that  the  third  party  notice 
faila  against  him  aa  again* t  the  overseer*.  With 
regard  to  daraaizefl,  thf*  value  of  goods  lost  and 
damage  done  ia  £U  or  £ld,  and  I  give  judgment 
for  the  pUintiffj  agaitst  Webster  for  £50,  with 
costs,  aud  judgment  for  the  defetidants  Wicks  and 
Wright,  with  costs.  I  make  no  order  against 
Wather,  but  allow  no  coats  in  his  favour  on  the 
third  parly  notice.  I  think  that  the  overseers  ate 
nntitlel  tj  a^y  costs  occasioned  to  them  by  the 
third  party  liotioe,  and  they  mtwt  bo  paid  by 
Webster* 

Jitd^meni  accordingly  * 

Solicitor  for  plaintiJlFa,  S.  Liihg^w,  for  2>.  A.  Davtes, 
Hove* 

Solicitori  tor  Wicks  and  Wright,  Btah  A  Pa^ne, 
for  E.  Btd/otd,  Newbftven. 

Solicitors  for  Webater,  Needhamt  Tif^r,  it  Barrow, 
for  B  (L  tfc  F.  lL  Jacksofit  Bel  per* 

SoUctors  for  Wtfc^her,  K  M.  Marx  d-  ThompiGn, 
Brighton. 


K,  B.  Div. 

(L^rd  Alverstone,  L,G*J**  «nd 

Wills  and  Kennedy,  JJ.) 


Jan.  U. 


a    pHhiie  wffl  9^ 
\effndftut$M   II*  ktd 


Knuoket   V.    Bedruth   Hueo^   Distbict 
Council.  (<>.) 

diMiiifd  mittt^Mtiall(ftroH4  Mines  Regulatim  Act, 
1S72  (35  ct  36  Vitt,  c  77).  w.  13  4l--FtihU€  IlmHh 
^d.  IS75  (38  *fe  39  Vict  c.  5ft),  $.  64. 

By  terii  n  64  of  thi  PMic  HmUh  Aci^   1ST3,  it  it 

prcmdid  that  all  f^Utinfj  welts  *'  ahait  vrat  i»  and  k 
under  the  conind  of*  the  loval  mUhoTiiy* 

Si/eedion  13  of  the  MekiUifefOns  MimM  Jie^uhikn 
Act,  1^72,  it  w  provid^^d  thd  **  Whtrt  any  mine  .  *  . 
is  ahandantd  or  the  wttrking  ih*rtnf  di»coniinu^4  .  *  - 
the  Cion*r$  thweof,  and  tvtrfi  other  p^fon  inter* tUd  u 
the  minerals  of  the  mine,  ih**U  atuH  the  U^  of  the  tUfl 
,  .  ,  iohe  kept  Mcareff  fmced  /or  the  prtvtntm  rf 
occid^tM,**  , 

By  iedttm  41  of  the  same  atatiUe  *'  iha  term  *  Wm 
indudeB  .  .  ,  all  the  shafts  *  -  *  in  and  t^jat^id 
tfi  a  yiine  -  »  *  and  btl^>nging  to  the  mint " ;  md 
'*  the  Urm  *  owmr '  .  •  ,  meant  any  pef»&n  or  hod^ 
C4>rpi}rate,  who  it  the  immfdiatt  jiropridor^  Qr  tmmt  <* 
occupier  of  an^f  mine  .  .  .  hut  does  not  lacMf  « 
p^atm  or  body  forp^rcife  who  .  ,  *  t*  m*td§  tif 
omntr  of  the  soil  and  not  interuted  in  th^  mitmah  •/ 
the  mints  J* 

The    shuft    of   an    ahandened    miw 
Jltiodfd   with    vaier  was   utf^l  at 
a9    »uch    fewams    vnted    in    the    iJc/<p. .-»..-,,    — ,  -^ 
aaihtriiy,      Oiviiig  to  the  top  of  the  thttft  imnfw^fitm 
a  hijrte  btlongintj   to   the  plaintiff  ftil  damm  $hi  «« 
and   woM   mjtired.      In   an  action  to  ree^/wr  A«*  tk» 
defendantt  damages  arising,  owing  Ut  thtir  mejH^^  ** 
not  fennng  the   wfH  a$  reqttife*i   by  seHiam  U  •/  *•* 
Mttnfli/trout  Minft  Reijalatton  AH,  187 2 » 
HM^  that  the  drfettdanta  ttmre  not  tks 
tht  mine  vr  of  the  shaft  within  the  mmftfng  ©/ 
of  that  Act,  and  were,  therefore-,  rtot  liaM^  tn 
fur  damn ge  Sitst'tintd  owing  !•*  the  t  p  of  the  twft 
having  hxn  /fnotd  as  rrqttired  by  tedi^n  IS 

Appeal  by  plaintiff   from    thd    Eedruth    GoQ^tf 

Court*  ^     3  M    1 

The  action  was  brought  to  recover  from  the  d*i**uu- 
anta  damages  for  tbe  loss  of  a  horse  which  had  falirti 
down  a  well,  which  the  plaintiff  alleged  the  dolw^ 
ants  had  failed  in  their  sUmtory  dnty  to  imtua^    thi 
well  was  formed  by  the  shaft  of  an  abandonad 
and   was  a  public    well.      The  plaintiff    ooftt 
that,  the    well  was  vested   under  aectioa    64   of  li» 
Public  Health  Act,  1875,  in  the  defendauta,  who  w»Ti 
the  sanitary  author>ty  of  tbe  district  m  mhith  ffc* 
well  whb  situated,  and  that  they  were  booiid  ante 
section  13  of  tbe  Metal!if«rous  Mines  Eeg'til&tiaii  k£^, 
1872,  to  fence  the  top  of  the  shttft  m  which  Ih*  weD 
wai  for  the  prevention  of  accidentSf  and    thali  t^ 
pl«inti^4  horse  having  fall fu  down  the  ahmf  c  ta  00^ 
sequence  of  it  not  haviDg  been  fenced,  the  d^f«cuiaB* 
were  liable  in  damages  for  the  loss  sutt*iii*Ki  by  bi» 
owing  to  ^eir  negUct  of  tht^ir  statutory  duty* 

The  learned  county  court  judge  fonnd  mm  m  fact  tktf 
the  well  had  become  vested  in  the  defeiiduita,  1*1 
that  it  was  an  old  pit  shafU  but  he  held  that  tb# 
were  not  the  **  owners  "  or  **  persons  iotereat-d  m  tk§ 
minerals  of  the  mine^'  bo  as  to  compel  ih^oi  to  h^ 
the  well  in  accordance  with  the  provi«totia  of 
feroui  Mines  Eegnlation  Act^  1872,  and  t&e 
gave  judgment  for  tbe  defendants. 


(a,)  Keported  by  E.  G,  STmLWEix,  Esq., 
at-I«w. 
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From  thia  jndgmeDt  the  plaintiff  now  appealed. 

Section  64  of  the  Publio  Health  Act,  1876,  provides 
that  all  existing  public  wells  "  shall  vest  in  and  be 
under  the  control  of  the  local  authority. '* 

The  Metalliferous  Mines  Begulation  Act»  1872, 
pro?ides  as  folio  «^ : 

Section  13.  "Where  any  mine  to  which  tbis  Act 
applies  is  abandoned,  or  the  working  thereof  diioon- 
tmned,  at  whatever  time  such  abandonment  or  dis- 
contiouance  occurred,  the  owner  thereof,  and  every 
other  person  interested  in  the  minerals  of  the  mine, 
shall  cause  the  top  of  the  shaft  and  any  s  de  entrance 
from  the  surface  to  be  and  to  be  kept  securely  fenced 
for  the  prevention  of  accidents." 

Section  4U  *'  In  this  Act,  unless  the  context  other- 
wise requirer,  the  term  '  mine '  includes  ...  all 
the  ahatts  •  •  .  in  and  adjacent  to  a  mine  •  .  . 
and  belonging  to  the  mine:  the  term  'owner' 
when  used  in  relation  to  any  mine  means  any  person 
or  body  corporate,  who  is  the  immediate  proprietor, 
or  lessee,  or  occupier  of  any  mine,  or  of  any  part 
thereof,  and  does  not  indude  a  person  or  body  cor- 
porate who  merely  receives  a  royalty,  rent,  or  fioe 
from  a  mine,  or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  grant,  or  licenoe  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil  and  not 
interested  in  the  minerals  of  the  mines." 

Bdhune  {B.  0.  Ohn  with  him)  for  the  plaintiff.— 

The  learned  county  court  judge  has  found  as  a  fact 

that  this  well  is  a  public  wdl,  and  it  therefore  is 

vested,  under  section  64  of  the  Public  Health  Act, 

1875,  in  the  defendiuits  and  ii  under  their  control. 

They  are  therefore  the  owners  of  the  well :  Coverdak 

V.  Charlton,  27  W.  R  257,  4  Q.  B.  D.  104 ;  Taylor  v. 

Corporation  of  Oldham,  25  W.  B.  178,  4  Oh.  D  395. 

Beioff  the  owners  of  the  well,  they  are  the  ''  owners  " 

of  part  of  the  mine  within  the  meaning  of  section  41 

of  the  Metalliferous  Mines  Bf^gulation  Act,  1872,  and 

are  bound  by  section  13  of  the  same  Act  to  fence  and^ 

keep  fenced  the  top  of  the  shaft  which  forms  the 

well.    They  have  failed  to  comply  with  this  statutory 

daty,  and  they  are,  therefore,  li«ble  iu  dam<iges  ior 

the  injuries  sustained  by  the  plaintiff's  horse. 

He  otted  Evana  v.  Mostyn,  26  W.  B.  Dig.  143, 
2  C.  P.  D.  547;  Dublin  United  Tramways  Co.  v. 
IfitzGeraid,  51  W.  B.  321,  [1903]  A.  C.  99 ;  and 
roster  V.  Owen,  41  W.  B.  240,  62  L.  J.  M.  C.  7. 

Schiller,  for  the  defendants. — ^The  defendants  are 
not  the  owners  of  a  mine  and  liable  to  ke^p  the  top 
of  a  shaft  thereof  fenced.  They  are  not  **  interested 
io  the  minerals  of  the  mine,*'  and  therefore  by 
section  41  are  not  included  within  the  term  '*  owner '' 
as  defined  by  that  section.    [He  was  stopped.] 

.Bethune  replied. 

Xiord  Alybbstone,  L.0.  J. — In  this  case  the  lesraed 
oonnty  court  jodge  has  found  that  the  wi-U  was  a 
publio  well  and  became  vested  in  the  defendants  by 
virtue  of  Pection  64  of  the  Public  Health  Act,  1875.  I 
ha^ve  no  doubt  there  was  evidence  on  which  he  could 
so  find. 

Xt  aeems  to  me  that  that  is  by  no  means  conolusive 
of  the  case,  and  in  fact  goes  a  very  little  way  to 
decide  it  I  sgree  that  the  vesting  of  the  well  under 
aeotion  64  will,  according  to  ordinary  principles  appli- 
oaMle  to  such  vestings  in  public  bodies,  vest  in 
tli«  pnblic  authority  some  right  of  property  in  the 
^vell»  and  in  so  much  of  the  Jand  as  is  necessary  to 
f  naUe  them  to  perform  their  ststutory  duties,  and  I 
have  very  little  doubt  that  th^y  would  have  the  right 
to  take  steps  to  protect  it  from  danger  and  make  me 
well  properly  efficient  if  they  thought  right  to  do  so. 


That  is  not  the  question  we  have  to  decide.  It  is  not 
alleged  against  the  defendants  that  they  were  the 
owners  of  the  well  and  kept  it  in  a  dangerous 
condition.  What  we  have  to  consider  is,  whether 
the  defendants  have  been  guilty  of  a  breach  of  a 
statutory  obligation  imposed  by  section  13  of  the 
Metalliferous  Mines  Begulation  Act,  1872. 

Now,  section  13  says  that  where  any  mine  to  which 
this  Act  applies  is  abandooed  the  owner  thereof  aud 
every  person  interested  in  the  minerals  of  the  mine  sha)l 
cause  the  top  of  the  shaft  to  be  securely  feoced. 

If  the  words  stood  there  by  themeelves  without  the 
interpretation  clause  in  section  41,  I  think  it  could 
scarcely  be  disputed  that  the  duty  to  fence  is  not  only 
upon  the  owner  of  the  mine,  but  upon  every  person 
interested  in  the  minerals  in  the  mine. 

Then  comes  section  41,  which  extends  the  meaning 
of  "  mine  *'  so  as  to  make  it  include  all  the  shafts, 
both  below  ground  and  above  ground,  in  or  adjacent 
to  the  mine.  Therefore  I  agree  that  the  person  who 
owns  the  mine  slso  owns  the  shafts,  and  it  is  the 
owner  of  the  ihafts  in  connection  with  that  mine 
who  is  under  the  obligation  imposed  by  section  13 ; 
but  section  41,  it  seems  to  me,  points  to  the 
owner  of  the  mine  and  the  minerals-— the  persons 
interested  in  the  mine  as  distingoished  from  the  mere 
owner  of  the  s>il  for  other  purposes,  and  the 
exclusion  froua  the  word  *'  owner  "  of  certain  persons 
is  made  abundantly  plain.  It  says  that  the  term 
"owner"  when  used  in  relation  to  any  mine  shall 
iudude  bodies  oorporate,  immediate  proprietor  or 
lessee  or  occupier  of  any  mine,  but  expressly  excludes 
a  person  who  is  merely  the  owner  of  the  soil  and  not 
int»<rested  in  the  minerals  of  the  mine.  That  being 
so,  it  seems  to  me,  whether  you  take  section  13  by  itself , 
or  together  with  section  41,  it  is  not  the  mere  legal 
owners  of  the  soil  which  surrounds  the  shaft,  but  l^e 
person  who  is  either  the  owner  of  the  mice  or 
interested  in  the  minerals  who  is  liable  under  section 
13  to  fence  the  shaft.  That  beiog  so,  what  is  the 
posirion  of  the  defendants  P  They  are  not  interested 
in  the  minerids  of  this  mine,  therefore  I  think  they 
i»re  not  **  owners  "  of  the  mine  or  the  ^haft  so  as  to 
render  them  liable  under  section  13  to  fence  the  WrlL 

For  these  reasons  I  think  the  appeal  must  bs 
dismiesed. 

Wills,  J. — I  am  entirely  of  the  same  opinion.  I 
think  the  keynote  of  section  13  is  that  the  liability  to 
feuce  is  cast  either  upon  the  owner  of  the  jnine  or 
upon  a  person  having  an  interest  akin  to  ownership 
in  the  minerals  of  the  mine.  I  think  that  is  made 
apparent  by  the  consideration  of  the  definition  of 
'*  owner  "  in  section  41,  which  for  certain  pu/poses  ex- 
cludes from  the  term  *'  owner  "  persons  who  are  merely 
owners  of  the  soil  and  who  are  not  interested  iu  the 
minerals  cf  the  mines.  There  is  no  pretence  for 
saying  that  the  defendants  in  this  case  are  interested 
in  the  minerals  of  the  mine,  and  they  are,  therefore, 
not  liable  under  section  13  to  fence  the  shaft. 

Kennedy,  J. —  I  am  of  the  same  opinion.  It 
seems  to  me  that  when  you  consider  this  question  it 
is  impossible  to  say  that  the  public  authority  in  whom, 
under  section  64  of  the  Pnblic  Health  Act,  1875,  the 
well  becomes  vested,  and  to  whom  control  of  the  well 
passes,  are  the  owners  of  the  mine  within  section  13 
of  the  Metalliferous  Mines  Begulation  Act. 

Appfdl  dismissed  with  costs* 

S  >lioitors  for  the  plaintiff,  RohbinSt  Billings,  dh  Co., 
for  Paige  <fc  OryUs,  Btdruth. 

Solicitors  for  the  defendants,  Coode,  Kingdon,  & 
Cotton^  for  Walters,  Camborne. 
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00MMISflid!TKB8  OP  FOLIOE  v.  EOBBRTS. 

High  Ooust. 

(Lord  Alverstone,  L^CJ.^  and  J  Bee  11 » 

JLAwmuce  and  Kennedy.  JJ.)  J 

Ooicmssioi^as  of  Pouce  v,  Robebts*  {a.) 

lAcmaing  lai& — Keeping  opm  daring  prohibited  hnuTM — 
licencing  Act,  1874  (37  ^  38  Vict.  c.  49),  a.  9. 

In  order  to  cmistituie  the  offmwe  of  keeping  open 
iicen$ed  premiieA  under  aection  9  of  the  Licenaijuj  Art, 
1874,  it  ij  neceesarif  thai  the  premisea  should  he  capable 
of  being  enter fd  from  oiUiide^  or  thai  liquor  could  be 
supplied  to  persona  ouffi^e, 

Gaae  atnted. 

Inform&ttOQ  agaiast  ttiA  respond  ent  Bobarts  for 
uulawfaUy  keeping  opeD  bia  pr^misai  after  lieeoEiing 

Th©  following  facta  were  proved  or  admitted  at  the 
he&nng  r 

Tbe  reapondantt  the  liceniee  of  the  "Tliree 
Eabbila  "  pablic-huuae,  Romf old-park,  Manor  Park, 
TWM  granted  an  oocaiional  licenoa  puTHttaut  to  aaction 
9  of  the  Lteeniing  Act,  1374,  exeoapttog  hioi  from 
the  provitions  of  tliat  Act  relating  to  the  c losing  of 
premises*  The  ordinary  tinie  lot  the  closing  of 
premises  under  the  proTiflions  of  the  Lieensiog  Aet» 
1874»  was  from  H  p  nUi  on  the  l(*th  of  April  to  6  a,m» 
on  the  17th  of  April. 

The  exemption  of  the  oaoasional  IJi^ence  extended 
the  time  duriog  which  the  respondent  was  entitled  to 
keep  open  hia  premises  from  1!  p.m.  on  the  IGth  of 
April  to  12  30  a.m.  on  the  17th  of  April, 

At  12.30  a*m.  on  tlie  17th  of  April  a  polioe  eerg*'ant 
was  on  dnty  outside  the  premises.  The  onter  doors 
of  the  home  were  then  olofi^d.  The  p^jlioe  st^rgnant 
drew  the  attention  of  the  reipoiident*s  manager  to 
the  time.  Singitig  was  going  on  in^dde  the  premises, 
when  the  res  poo  dent  came  out  and  said  to  the 
■ergeant:  '^I  am  Terf  sorrj  they  have  stopped  so 
late."  The  sergeant  answered :  "  I  aball  report  the 
matter."  The  reapondeut  replied  :  '*  Do  as  you  like; 
you  have  your  duty  to  do*  1  thought  that  the  licence 
was  tin  1  a.m  instead  of  12.30."  Between  12.40  and 
12.45  a^m*  thirty-eight  perso»jscame  out  of  the  private 
door  of  the  premises.  The  respondent  was  not 
called  to  give  evidence,  nor  waa  any  evidenoe  adduced 
on  his  behalf.  The  doors  of  tkie  premises  wereolostd 
at  12.30  a.  m«  There  was  no  evidence  that  any  per- 
sons were  served  with  intoxicating  liquors  after 
1 2.30  a.m.  It  was  contended  upon  the  above  facta 
that  there  was  no  evidence  upon  which  the  respondent 
Qould  be  convicted,  and  Jejfreg  v*  Weaver,  47  W*  E. 
638,  [1809]  2  Q.  B*  449,  was  cited  in  support  of  this 
oontenlion. 

Upon  the  factf,  and  in  vie  i^  of  the  statement  of  the 
respoQdeDt  that  be  thought  that  the  extenaioa  of  his 
licence  was  till  1  a.m*,  the  justices  w^re  of  opinion 
that  the  closing  of  the  doors  at  12,30  a*m.  was  not 
with  the  intention  of  coadng  to  supply  intoxicatiug 
liquors  to  the  parsons  already  lu  the  house;  tbf^y 
found  as  a  fact  that  the  house  was  kept  op^^n  for 
the  sale  of  intoxicating  liquors  in  the  sense  that  it  wai 
intended  by  the  respondent  that  intoxicating 
liquors  ihould  be  soM  to  the  per  sous  already  then^i^i ; 
but  in  view  of  the  fact  that  the  doors  were  physically 
dosed  and  that  no  person  in  fact  entered  after 
12.30  a.m.,  they  deemed  themselves  bound  by  Jeffrey 
V.  WeavtTt  and  dinmisaed  the  information. 

The  question  for  the  opinion  of    the  ooort  W4s 

{a,)  Beported  by  Alan   Hoaa,   Esq.,   Bartiater- 
at-lisw. 


whether  upou  the  above  ficti  and  findingii  the  justieei 
dame  to  a  correct  determination  iu  point  of  law. 

Danckt&erti,  KM,  {A.  Gill  with  him).— The  justion 
were  mia taken  in  their  view  of  the  case.  The  authoritiei 
show  that  the  mere  physical  closing  of  the  doon  is  not 
the  proper  teat,  but  whether  there  w&a  an  intention  to 
supply  ill  toxi eating  liquors. 

He  cited  TasBtU  v.  Uvenden,  25  W.  E.  692,  2  Q.  B,  D. 
383;  Fint:h  v,  Blunddl,  26  J*  P.  71 ;  Tennant  v.  Cum- 
herlmd,  7  W,  R.  161, 1  E.  &  E.  401  ;  Jeffrey  v.  Wenv^. 

E,  J>,  Mnirt  for  t^e  respondent,  wa«  not  caUsd 
upon. 


uJM 


liOrd  ALVSRBTotTE,  L.C  J.— I  thit*k  it  is  tot> 
having  regard  ti»  the  authoriti-s*  to  put  the  construO'' 
tion  conteuded  for  by  Mr,  Danckwtrt*  on  th«  wor4i 
**  opftniug  or  keeping  op^n  for  sale,"  Seotioa  9 
spicifies  three  offences  which  may  be  oommlttid 
during  prohibited  hours:  (1)  aelliug  or  expoaanf 
for  sale  in  the  ptetnises ;  (2)  opening  or  keening  opm 
the  premises  for  g^le ;  (3)  allowing  iutoxicattiif 
Uquors  to  be  consumed  In  the  premises  ftlthoafh 
purchaied  before  closing  time. 

I  express  no  opinion  whatsoever  as  to  vh&t  wwM 
have  happened  if  the  respondent  had  he^m.  ohaxgad 
under  the  first  or  third  of  theae  heads.  A  wmm  of 
decisions,  of  which  Jeffretf  v.  Wmv*r  m  only  mm,  him 
settled  that  in  order  to  constitute  an  offemoe  ondif 
the  second  branch  of  section  0  there  must  be  a  ktifN 
iug  op'-n  of  the  pri^misea  in  the  sense  that  peopl*  c*b 
get  in  from  outside.  It  wiis  not  intended  by  tisLttii- 
iatuTA  that  a  prosecution  shouTd  take  placa  mdv  m$ 
branch  of  the  section  merely  bfcauseit  cuay  b«  tkoef hi 
the  pnbUcan  would  have  supplied  liquor  iC  hi  kid 
b^en  asked  for  it. 

LawranoEi  J.^I  am   of  the  same  o^ 
justice's  have  not  found  that  any  nff^uoe 
mitted,  and  we  cannot  arrive  at  adi^erent 

Kehkebt,  J. — I  am  of  the  aame  opinion*  HaHftf 
regard  to  the  offence  a  created  by  the  aectioxu  I  ibAfik 
it  would  be  wrong  to  construe  the  word  a  **  lufffpiag 
open  for  sale  "  in  any  other  than  their  natnrmt  mdk. 
And  all  the  authorities  to  which  we  have  been,  wifffsd 
suj^pDrt  that  conclusion.  There  may  b^  %  ciiffieilty 
in  proving  an  offence  under  the  other  hmiMilw  <rf 
s^ctinn  9.  but  that  is  not  an  adequate  reaaon  for  i 
struing  this  clause  in  a  non*natural  way. 

Appeal  dismiss&L 

SoHoitors  for  appallant,   Wontner  ifc  Sqh%, 

Solicitor  for  rdipondentj  F»  A*  B  Stfru* 


Vol.111. 
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HoirsB  OP  LoKDS.  Nsw  Balxis  Bkbstbliho  (Ld.)  v.  Bahdt  Gtou)  Mnrara  Co,  (Ld.).  Hoxtsb  op  Lobds. 


Jl$oit0e  of  %O¥ti0. 


From  0.  A.  ( 
(England).  J 


Maroh  25. 


Nbw  Balkis  EBBBTBLnra  (Limitbd}  v.  Randt 
Gk>LD  MiNINQ  Go.  (LnciTBD).  (a.) 

Company^Sharts^Call  for  amount  remaining  unpaid 
—For/eiture—Be-Bole  hy  company— Certificate  stating 
that  purchaeer  ia  discharged  frvm  wior  calls — Subse- 
quent oaH—Liability  /or  future  calls— Companies  Act, 
1862  (26  ik  26  Vict.  c.  89).  Table  A,  art.  22. 

A  limited  company,  as  authorized  by  its  (articles  of 
association,  declared  forfeited  a  number  of  partly 
paid-up  shares  for  non-payment  of  calls  and  resold  th&n 
to  the  appellants  upon  terms  embodied  in  the  certifiixUe 
tvhich  followed  the  terms  of  'article  22  of  Table  A, 
Schedule  /.,  of  the  Companies  Act,  1862.  This  pro- 
tnded  thalt  the  purchasers  of  the  shares  should  be  hdd 
discharged  from  all  calls  then  due.  A  new  call  was 
subnguenUy  made  upon  the  appellants  in  respect  of  these 
shares  to  the  extent  of  the  amount  still  outstanding  and 
unpaid. 

Held,  that  the  appellants  were  liable,  since,  as  the  cer- 
tificate stated,  they  were  holders  of  shares  not  paid  up  in 
fvM. 

Decision  of  the  Court  of  Appeal  (51  W.  R.  391, 
[1903]  1  K.  B.  461)  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Earl 
of  Halsburj,  L.C.,  Lord  Alyerstone,  L.C.J.,  and 
Jeune,  P.)  (51  W.  B.  391.  [1903]  1  K.  B.  461),  which 
affirmed  the  dedsUn  of  Bncknili,  J. 

The  respondent  company  was  incorporated  as  a 
limited  company  by  shares,  with  a  nominal  capital  of 
£80,009  in  80,000  shares  of  £1  each,  which  were 
sabseqnently  subdivided  into  320,000  shares  of  5s. 
each. 

The  articles  of  association  of  the  respondent  com- 
pany gATC  power  to  the  directors  to  make  calls,  and 
in  deteult  of  payment  to  declare  the  shares  forfeited, 
and  provided  that  any  shares  so  forfeited  should  be 
deemed  to  be  the  property  of  the  company,  and  the 
directors  might  sell,  re-aUot,  or  otherwise  dispose  of 
the  same  in  such  manner  as  they  thought  fit. 

The  articles  were  not  expressed  to  exclude  or  modify 
the  regulations  in  Table  A.  No.  22  of  these  regula- 
tions runs  thus :  "  A  statutory  declaration  in  writing 
that  the  call  in  respect  of  a  share  was  made  and  notice 
thereof  siven,  and  that  default  in  payment  of  the  call 
was  made,  and  that  the  forfeiture  of  the  share  was 
made  by  a  resolution  of  the  directors  to  that  effect, 
shall  be  sufficient  evidence  of  the  facts  therein  stated  as 
against  all  persons  entitled  to  such  share,  and  such 
declaration  and  the  receipt  of  the  company  for  the 
price  of  such  share  shall  constitute  a  good  tiUe  to 
such  share,  and  a  certificate  of  proprietorsh^)  shall  be 
delivered  to  a  purchaser,  and  thereupon  he  shall  be 
deemed  the  holder  of  auoh  share,  discharged  from  all 
calls  due  prior  to  such  purchase,  and  he  shall  not  be 
bound  to  see  to  Uie  application  of  the  purohaie-money, 
nor  shall  his  title  to  such  share  be  affected  by  any 
irregularity  in  the  proceedings  in  reference  to  such 
sale." 

A  number  of  the  shares  in  the  respondent  company 
had  been  forfeited,  among  them  were  40,000  shares 
held  by  the  African  Gold  Properties  (Limited),  which 
the  appellants  purchased  from  the  respondent  com- 
pany for  £150.  The  terms  of  the  sale  were  contained 
in  the  certificates  which  were  issued  by  the  respondent 
company  to  the  appellants. 

Tue  certificate  relating  ta  the  40,000  shares  was  as 

(a.)  Beported  by  C.  H.  Gbaptoit,  Esq.,  Barrister- 
at-Law. 


follows :  <<  This  is  to  certify  that  the  New  Balkis 
Eersteling  (Limited),  of  Winchester  House,  Old  Broad- 
street,  London,  E.O.,  is  the  registered  holder  of 
40,000  shares  of  5s.  each  ...  in  the  above- 
named  company,  upon  which  the  som  of  3s.  4d.  per 
share  has  been  paia.  The  remaining  Is.  8d.  per  share 
has  been  called  up,  and  is  payable  by  the  African 
Gh>ld  Properties  ^Limited),  who  were  the  holders  of 
the  said  shares  prior  to  the  same  beiug  forfeited,  and 
the  said  New  Balkis  Eersteling  (Limited)  is  to  be 
deemed  to  be  the  holder  of  the  said  shares,  discharged 
from  all  calls  due  prior  to  the  date  hereof.**  It  was 
agreed  before  the  Court  of  Appeal  that  the  form  of 
certificate  was  in  fact  copied  from  the  wording  of 
article  22  of  Table  A  set  out  above.  The  African 
Gold  Properties  had  paid  sums  amounting  to  between 
3|d.  and  4d.  per  share  on  the  40,000,  and  there  was 
not  more  than  3s.  8d.  paid  on  those  shares,  and  there 
was  accordingly  upwards  of  Is.  3d.  remaining  unpaid 
on  the  shares. 

In  December,  1900,  a  call  of  Is.  3d.  per  share  was 
made  on  all  the  shares  held  by  the  appellants,  who 
refused  to  pay,  and  the  present  action  was  commenced. 

Bucknill,  J.,  gave  judgment  for  the  respondent 
company,  which  was  affirmed  by  the  Court  of  Appeal. 

Haldane,  K.C.,  and  C.  C.  8coU  (A.  T.  Lawrence,K.C., 
with  them),  for  the  appellants. — ^This  was  a  sale  of 
shares,  and  the  dedsions  of  OoregumGold  Mining  Co. 
V.  Boper,  41  W.  R.  90,  [1892]  A.  0.  125.  and  WeUon  v. 
Saffery,  45  W.  B.  508,  [1897]  A.  C.  299,  do  not  apply. 
The  shares,  being  forfeited,  became  the  property  of  the 
respondents,  who  sold  them  freed  from  all  liability 
for  caUs,  and  we  are  protected  by  the  language  of  the 
certificate.  The  company  had  exhausted  their  power 
of  making  calls,  and  therefore  could  not  make  a  freah 
caU. 

Sir  B.  T.  Beid,  K.C.,  and  Clauson,  for  the  respon- 
dents, were  not  heard. 

Lord  Maonaohten.— This  case  has  been  presented 
to  your  lordships  on  the  part  of  the  appellants  with 
great  ability,  but,  speaking  for  myself,  I  rather  doubt 
whether  there  is  anj^  room  for  awiment. 

The  facts  are  quite  dear.  There  was  a  company 
called  the  African  Gh>ld  Properties  (Limited),  who 
were  holders  of  shares  in  the  Buidt  Co.  They  had 
40,000  shares,  upon  which  calls  to  the  amount  of  3s.  4d. 
per  share  were  made  and  paid.  Then  there  was  a  call 
to  the  amount  of  Is.  8d.  which  was  not  paid,  and 
the  shares  were  forfeited.  They  were  disposed  of  to 
the  present  appellants,  and  a  cortifioate  of  proprietor- 
ship was  granted  to  them,  which  is  to  be  found  in  the 
appendix. 

It  seems  to  me  that  the  whole  question  depends 
upon  the  true  construction  of  that  certificate,  bearing 
in  mind,  of  course,  that  the  certificate  derived  its 
efficacy  from  the  general  principles  applicable  to  such 
a  case  as  this,  aM  the  provisions  of  the  enactment, 
especially  in  Table  A  of  ue  Companies  Act  of  1862. 
The  general  principle  in  such  a  case  is,  I  think,  that 
every  member  of  a  company  limited  by  shares  is 
liable  in  respect  of  all  moneys  payable  upon  his  shares 
to  pay  everr  call  that  is  duly  made  upon  him.  It  is 
contended  oy  the  appellants  that  the  company  had 
no  power  to  make  this  call. 

Now,  the  certificate  is  in  these  terms :  '*  This  is  to 
certify  that  the  New  Balkis  Eersteling  (Limited)  is 
the  holder  of  forty  thousand  shares  of  fiye  shillings 
each"  (then  it  sets  out  their  numbers)  "  upon  which 
the  sum  of  three  shillings  and  fourpence  per  share  has 
been  paid."  That,  of  course,  means  that  Is.  8d.  per 
share  has  not  been  paid.  Now,  the  provisions  of 
Table  A  require  that  in  the  case  of  forfeiture  **  a  osr- 
tificate  of  proprietorship  shall  be  delivered  to  a  pur- 
chaser," and  according  to  the  provisions  of  the  Act 
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the  c^tiBcate  io  to  wpeidij  the  sh&tm  held  hf  Mm  and 

tbe  amount  p&id  up  on  them,  and  the  &nioimt  of 
Mability  tipon  thoie  sh&reB,  O^ieFefore^  so  far,  the 
certificate  m  this  case  i»  entirely  in  aocordance  with 
the  requLTom^nta  of  Table  A ;  it  leaves  the  appellant-s 
liable,  on  the  face  of  the  oertificate^  for  the  Ifl.  3d. 
which  ifl  unpaid*  The  contest  really  has  arisen  upon 
the  latter  part  of  the  eertificata,  which  ia  in  th^se 
terms:  " The  remaining  one  shilling  and  eightpence 
per  flbare  has  been  called  up,  and  ia  payable  by  the 
Afrioan  Gold  Properties  ( Limited),  who  were  the 
holden  of  the  iaid  share  prior  to  the  same  baing  for- 
feited/' That  II  a  itatement  of  faat  which  is  literally 
and  acourately  true.  Then  it  goes  on  to  say ;  **  And 
the  aaid  New  Balkis  Eeratelin^  (limited)  is  to  be 
deemed  to  be  the  holder  of  the  aaid  shares  discharged 
from  aU  cails  due  prior  to  the  data  hereof."  That 
follows  the  language  of  article  22  in  Table  A,  which 
says  that  '*  A  certificat'^  of  propt  ietorship  shall  be 
ddi^ered  to  a  purehaijer,  and  thereupon  he  shall  be 
deemed  the  holder  of  such  shares  discharged  from  all 
calls  due  prior  to  such  purchase/* 

It  seems  to  me  that  that  was  &  very  reasonable  pro- 
™ion  to  mahe,  beeauae,  if  he  had  not  beMi  dtsoharged 
from  those  calls,  questions  might  hare  aTieen  as  to 
whether  he  was  or  was  not  liable  to  pay  interest  upon 
those  shares  in  respect  of  the  call  which  had  been 
made.  The  intention  seems  to  me  to  be  that  he  is  to 
get  a  certificate  of  proprietorship  like  everybody  else, 
specifying  what  had  been  paid  on  his  sharts^  and 
leaving  him  Liable,  in  respect  of  the  balance,  to  any 
call  which  the  company  may  properly  make.  As 
regards  this  oaU,  there  is  no  objection  taken  to  it  for 
want  of  formality  or  regularity,  or  anything  of  that 
kind.  It  seems  to  me  that  it  is  a  call  that  has  been 
duly  madep  and  which  the  appellant  is  liable  to  pay ; 
and  therefore  I  move  your  lordships  that  this  appeal 
be  dismissed  with  costs* 

Lord  Datey* — I  confess  that  in  the  course  of 
Mr.  Haldane's  argument  I  had  some  doubt  whether 
the  order  which  is  appealed  from  should  be  supported 
or  not,  but  reflection  has  satisfied  me  that  the 
decision  of  Bucknill,  X,  affirmed  by  the  Court  of 
Appeal,  is  correct*  It  appears  to  me  that  the  certifi- 
cate in  question  follows  the  terms  of  article  22  of 
Table  Am  the  CTompames  Act.  I  will  remark  that  if 
it  is  in  accordance  with  article  22  no  question  of  uUra 
vire^  can  arise,  because  it  would  be  ridiculous  to  say 
that  that  whioh  is  prefcribed  by  an  Act  of  Parliament, 
a^eeing  with  other  articles  of  a  company  formed 
under  that  Act,  could  he  nl^ra  vtrej.  The  question 
really,  as  it  appears  to  me,  turns  upon  the  construc- 
tion of  a  few  words  in  article  22 — namely,  what  is 
meant  by  saying  that  the  purchaser  of  a  forfeited 
share  from  the  company  is  to  be  deemed  to  be  the 
holder  of  such  share,  discharged  from  all  calls  due 
prior  to  such  pumhaae  P  Does  that  mean  that  he 
is  to  be  discharged  from  the  liability  to  pay  the 
amount  of  calls  already  dne^  or  does  it  really  mean 
that  that  demand  which  has  been  made  is  no  longer 
to  afifect  the  title  to  his  share  ?  The  words  rather 
favour  the  first  constructiou,  because  they  are  *' dis- 
charged from  all  calls  due/'  Now  what  is  due  is  the 
amount  of  the  previous  call — not  the  demand  itself ; 
the  demand  itself  is  not  due,  but  the  amount  of  the 
previous  eaU  is.  But  if  I  look  at  the  whole  article 
and  the  context  in  which  it  is  found,  and  also  at 
the  nature  of  the  transaction »  I  think  the  mean* 
ing  must  be  that  the  holder  of  the  share  as 
such  is  to  be  discharged  from  any  liability  under 
the  previons  demand*  The  reason  why  I  say  so 
is  this:  In  the  first  place,  the  purport  of  article  22, 
and  the  effect  of  it,  and,  as  you  see  if  you  read  the 
whole  of  it|  the  intention,  is  to  give  the  holder  of  the 


purchased  shart  a  good  title — that  is  to  say»  a  cImh 
title  to  the  share  which  he  purchases,  nnalfactei  hy 

the  proceedings  which  had  previously  taken  plaoe» 
arising  out  of  the  nou-paynaent  of  thu  previouK 
demand.  He  is  to  have  a  clean  title,  unaffected  by 
the  fact  of  the  previous  call  having  been  made,  or, 
to  other  words,  I  think  the  effect  is  that,  to  far  &a 
the  purchaser  and  any  holder  from  him  of  that  share 
are  conceraed,  they  are  to  be  in  the  same  poatlioa  ai 
if  that  prior  call  had  never  been  made* 

But  that  is  a  mere  question  of  quieting  aod  perfect- 
ing the  purchaser's  title,  and  it  does  not  appear  to 
me  to  affect  the  question  of  what  it  is  that  he  par* 
chases.    Now  what  Is  it  that  he  purohaaes?    Upon 
this  certificate  there  can  be  no  doubt  what  it  ii  thAC 
he  purchases^namely,  he  purcbasf?s  a  5s.  share  on 
which  3s.  4d.  only  has  been  paid  up ;    and  therefore 
the  holder  of  that  share  under  the  Act  of  Parliament 
and  the  previous  clauses  (clauses  4  and  6,  I  thick, 
are  the  clauses)  in  Tdble  A  will  be  liable  to  pay  Ui« 
e:i:tra  ls»  Sd.    Whether  the  company  could  maW  neb 
a  contract  to  relieve  him  from  the  payments  of  that 
Is.  8d*  is,  I  think,  hardly  doubtful*    They  coM  not 
do   BO  unless  they  are   expressly   authorlx ad.    Xot 
there  is  nothing  in  article   22,  as  I  read  it,  wUek 
authorizes  the  company  to  relieve  him  from  the  pay- 
ment of  that  Is,  Sd,     Therefore  the  result  is  thif-> 
that  the  purchaser  purohaaes  the  share  talis  jiwfir— 
that  iM  to  say,  a  share  upon  which  3s.   4d.  Cfdy  hm 
been  paid  up.     He  is  relieved  from  any  U&bility  nfflte 
the  previous  demand  or  call  which  has  been  tmi§  If 
the  company  and  from  any  consequences  of  a^taon- 
pljing  with  that  call,  but  the  holder  of  it  itntijs^ 
to  any  call  which  the  company  may  pro|Mriy  Bit& 
He    holds    bis    share   in  the  same   position^  m  all 
respects,  as  if  those  previous  calls  had  ncffil  bse& 
made  by  the  company.     And  with  this  coi)fa({UUai 
that  the  company  tjnoad  these  particular  sbafei  (tiSi 
B peaking  only  of  the  forfeited  shares  which  ar«  t&i 
subject  of  the  purchase)  is  at  liberty  to  make  ano&i^ 
calif   calling   up  the  money  over  again.     Therdor* 
I  think  that   the    order    appealed  from   should  bt^ 
aMrmedi 

Lord  Jakes  of  Hereford. — When  I  first  ratd  th« 
papers  in  this  case  I  confess  I  shared  the  doubt  ta 
whioh  my  noble  and  learned  friend  Lord  Davey  hi* 
referred  as  having  been  entertained  by  him. ;  hist  ai 
the  case  proceeded  it  seemed  to  me  that  the  remit 
which  has  now  been  stated  by  my  ^oUe  and  learned 
friend  was  perfectly  accurate. 

The  question  is  really  contained  in  the  last  words 
which  my  noble  friend  has  just  nttired,  tt  was  con- 
tended at  the  bar,  as  I  under stand«  that  the  compaaf 
had  DO  power  to  make  a  second  cait  on  the  shaz>ei 
which  had  been  forfeited.  It  seems  to  me  that  it  a 
in  that  statement  that  the  fallacy  liea*  I  oa&  mm  no 
reason  why^  when  the  shares  have  been  forfeited  aod 
no  call  has  been  received  on  them,  the  poir«r  of  the 
company  should  be  taken  away,  and  that  it  should 
be  prevented  from  obtaining  the  amount  that  may  hi 
necessary  to  put  it  in  funds  for  carryin|f  on  tbs 
business  of  the  company  by  making  a  second  calL 
The  non-payment  of  a  call  cannot  be  equivalent  to 
the  receipt  of  it  in  any  shapa  or  form.  That  b^ng 
so,  there  is  nothing  inj  drious  to  the  public  mterasK, 
or  contrary  to  equities  existing  between  the  MTtie^ 
that  this  call  should  be  made  and  enforced  agmut  thi 
present  appeUanta. 

Lord  RoBEBTSoif*— I  entirely  agrea. 

Lord  LlNDLEY*— I  am  of  the  same  opinioci*  I  am 
not  surprised  at  this  certificate  being  oonstmed  m 
different  ways  by  different  people ;  but  in  or^m  to 
nnderttand    it  one   must  understand    the    bii|||«^ 
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matter  to  which  it  relates.  It  is  said  that  a  forfeited 
share  is  like  a  taUe  or  a  dhair  or  any  other  property 
whidh  the  company  has  at  its  dis|K>s8l.  It  is  nothing 
of  the  sort.  A  forfeited  ^are  which  is  either  sold  or 
re-issned  or  parted  with,  with  a  view  of  future  use, 
is  a  share  in  the  company — ^which  inyoives  a  great 
deaL 

Bat  the  short  answer  to  the  appellants'  case  appears 
to  me  to  be  this :  Nobody  who  Imows  anything  at  all 
about  companies  and  shares  and  the  forms  of  docu- 
ments which  are  in  use  in  business  would  dream  of 
taking  this  oertificste  as  a  certificate  for  a  fully  paid- 
up  share.  It  is  nothing  of  the  sort ;  it  tells  you  it  is 
nothing  of  the  sort ;  it  tells  you  how  much  is  paid ; 
it  tells  you  what  is  not  paid ;  and  then  it  goes  on  to 
8ay  that  the  person  who  takes  this  share  is  to  be 
discharged  from  liability  for  all  calls — which  means 
that  there  is  to  be  no  liability  on  this  share ;  he  is  not 
to  be  liable  for  the  10  per  cent. ;  that  call,  so  far  as 
he  is  concerned,  does  not  affoct  him ;  but  it  tells  him, 
in  lenguage  which  I  do  not  say  is  so  plain  that  it 
oannot  be  misunderstood,  because  evidently  it  has 
been  misunderstood,  that  he  has  become  the  holder  of 
a  shire  not  paid  up  in  full.  Now  what  is  the  liability 
of  the  man  who  takes  that  ?  It  is  to  pay  calls  as  and 
when  they  are  made. 

Then  it  is  said  **  You  cannot  make  two  calls."  If 
yon  look  at  article  4  you  will  see  that  the  appellants 
are  asking  the  House  to  put  a  construction  upon  it 
which  has  nerer  been  put  on  it  yet,  so  far  as  I  know, 
and  which  would  not  work  in  practice  at  all.  What 
would  be  the  result  if,  under  a  certificate  of  this  kind 
or  proceeding  of  tiiis  sort,  the  company  were 
endeavouring  to  raise  more  than  58.  per  share  I  do 
not  know ;  ont  that  point  has  not  arisen.  I  can 
oonoeive  that  there  might  be  difficulties  then ;  but,  as 
I  understand  it,  they  have  given  credit  to  these 

gentlemen  for  the  money  they  have  actually  got  from 
lie  previous  cmJI,  and  therefore  this  point  does  not 
arise.  They  are  not  attempting  by  this  machinery  to 
raise  more  money  per  share  tmin  what  they  were  by 
the  Act  authorized  to  raise. 

I  have  no  doubt  myself  that  the  decision  is  quite 
righti  and  that  this  appeal  ought  to  be  dismissed. 

Appeal  dumisBecL 

Solicitors  for  the  appellaDtSy  Dale^  Neunnan,  db  Hood. 

Solicitors  for  the  respondents,  8ander$on,  Adkin, 
Lee,  <l  Eddis, 


dtouxt  Of  Sypi aL 

From  K  B.  Div.  ) 

(Collins,  M.B.,  and  Stirling  and  >  June  15. 

Mathew,  L.JJO  ) 

SxLLAB  V.  Ohablbs  Bright  &  Oo.  (Limited),  (a.) 

J^taetke  —  Charging  order  —  Deheniuru  —  **  SUxk  or 
$hare$  ^'—Ord.  46,  r.  l--JudgmenU  Ad,  1838  (1  <fe  2 
Vtd.  c.  110),  8.  14. 

T7^  court  has  no  fower,  under  sedion  14  o/  1  (£r  2 
VicL  c  110,  io  make  an  order  charging  dehenturte  in  a 
company  vdth  the  payment  of  a  Judgment  deibt* 

Appeal  from  an  order  of  FhiUimore,  J.,  in 
ohamoors. 

The  plaintJiT  recovered  judgment  in  the  'High. 
Oourt  against  the  d«fendants  for  £2,537  lOs.  2d.,  and, 
'tiie  judgment  remaining  unsatisfied,  he  obtained  from 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Barrister^ 
at-Law. 


PhiUimore,  J.,  in  chambers,  an  order  under  1  &  2 
Vict,  c  110,  s.  14,  charging  the  defendants'  interest 
in  certain  shares  and  deoeinures  in  a  limited  company 
standing  in  the  name  of  one  Oharles  Hudson  Bemiett 
on  behalf  of  the  defendants  with  the  payment  of 
above-mentioned  amount  due  on  the  judgment.  The 
defendants  appealed  from  that  part  of  the  order 
which  gave  a  charge  on  the  deb^tures.  By  1  &  2 
Vict  c.  110,  s.  14,  **  if  any  person  agaiost  whom  any 
judgment  shall  have  been  entered  up  in  any  of  her 
Majesty's  superior  courts  at  Westminster  sliall  have 
any  Government  stock,  funds,  or  annuities,  or  any 
stock  or  shares  of  or  in  any  pubUc  company  in 
England  (whether  incorporated  or  not)  standing  in 
his  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  it  shall  be  lawful  for  a  judge 
of  one  of  the  superior  courts,  on  the  application  of 
any  judgment  creditor,  to  order  that  such  stock, 
funds,  annuities,  or  shares,  or  such  of  them  or  such 
ptft  thereof  respectively  as  he  shall  think  fit,  shall 
stand  charged  with  the  payment  of  the  amount  for 
which  judgment  shall  have  been  so  recovered  and 
interest  thereon.    •    •    ." 

C.  A,  Bennett,  for  the  defendants. — ^There  is  no  power 
to  make  a  charging  order  on  debentures  in  a  com- 
pany. By  ord.  46,  r.  1,  "  an  order  charging  stock  or 
shares  may  be  made  by  any  Divisional  Oourt  or  by 
an^  judge,  and  the  proceedings  for  obtaining  suoh 
order  shall  be  such  as  are  duected,  and  the  cdSSect 
shtU  be  suoh  as  is  provided  by  the  Acts  1  &  2  Tlct.  o. 
110,  ss.  14  and  15,  and  3  &  4  Vict.  c.  82,  s.  1." 
Section  14  of  1  &  2  Yict.  c.  110,  which  is  the  uiaterial 
section,  gives  power  to  charge  *'  any  stock  or  shares  of 
or  in  any  public  company  in  Bngland  (whether  incor- 
porated or  not)."  The  words  ''stock  or  shares  "  do  not 
include  debentures  in  a  company.  In  the  first  place, 
the  word  **  stock  "  does  not  indude  debenture  stock. 
In  section  23  of  the  Oompanies  Olauses  Act,  1863  (26 
&  27  Vict.  c.  118),  the  distinction  between  debenture 
stock  and  ** shares  or  stock"  is  recognized.  A 
fortiori  debentures  are  not  included  in  &ose  words. 
[He  also  referred  to  Palmer's  Oompany  Precedents, 
vol.  3,  9th  ed.,p.  5.]  Nor  do  **  shares  "  include  deben- 
tures. Debentures  are  an  acknowledgment  of  a  debt 
with  or  without  the  creation  of  a  duurge.  A  deben 
ture-hoider  is  a  creditor  of  the  company;  in  no 
sense  is  he  a  shareholder  in  the  company.  A  share- 
holder has  a  voice  in  the  control  and  management 
of  the  company;  a  debenture-holder  has 
not.  In  In  re  Bodman,  40  W.  B.  60,  [1891]  3  Oh. 
135,  Ohitty,  J.,  said  that  there  was  a  material 
difference  between  debenture  stock  and  proprietaiy 
stock  in  a  company.  The  holder  of  debenture  stodk 
is  a  creditor  of  the  oompany  with  a  security  on  the 
assets  of  the  company.  The  holder  of  proprietary 
stock  is  a  member  of  the  company  and  hiui  the  right 
of  participating  in  the  dividends  or  net  profits  of  the 
company,  whereas  the  holder  of  debenture  stock  is 
not  a  member  of  the  company,  and  receives  only  a 
fixed  rato  of  interest  whatever  the  net  profits  may 
have  been.  It  was  accordingly  held  in  that  case 
that  a  bequest  of  all  a  testator's  shares  in  a  pubUc 
company  aid  not  carry  debenture  stock.  The  churging 
order  is  therefore  wrong  so  far  as  it  purports  to  charge 
the  debentures. 

Alan  Macph^ion,  for  the  nlalntiff.— The  word 
**  stock  "  is  wide  enough  to  induae  debentures,  and  as 
wide  a  meaning  as  possible  ought  to  be  given  to 
that  word.  The  object  of  the  Le^slatuze  is  to  enaUe 
a  judgment  creditor  to  obtain  a  security  over 
proper^  which  cannot  be  taken  in  execution  in  the 
ordinary  way,  and  this  object  will  be  earned  out  by 
giving  a  wide  meaning  to  the  words   "stock  or 
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GOXnLT  OF  A? PB4]U      WlI*tUM9  »•  NoBTH'b  NaviqaTIOW  COLLIIBIBB  (1889)  (Ld*)  ,       OOTJET  OP  AfTftkL. 


Ooujsm,  M*E.  ^  It  leems  to  me  to  bi  quita 
dea^,  for  the  reasoni  give  a  hj  the  learned  cotiDBel 
for  the  appellftots,  that  the  order,  sa  far  as  it  par- 
ported  to  create  a  charge  on  the  dftben tares,  ia  wrong  ^ 
and  cannot  stand.  That  part  of  the  order,  therefore, 
charging  the  debentures  mafft  be  diK^harged* 

STntLHio  and  Mathew,  I*.  J  J*,  agreed. 

Appall  allowed. 

Solimtor  for  the  plaintii9ft  fF.  J.  Hunkr. 

SoUoitoFi  for  the  defendants,  Bmndt  <£  (Thance. 


Apdl22. 


From  K,  B.  Div.  j 

(Oollini,  M.B.,  and  Romer  and  [ 

Mathew,  LJJ.)  ) 

Wn*LiAMa  V.  NoBis's  NAvroATiow  Colli  KRrEs 
(1889)  (Limited),  (a.) 

Maiter  and  termnt—Jfa^m'-Dmltt^iom^SH-Gff—Sufn 
payahh  under  jmigUtraim^  ordm-—Tfwck  jic^,  1831 
(1^2  ffm.  4,  €.  37%  #.  3, 

A  tu&rkman  having  ahsenied  hinuelf  from  work  in 
briach  of  his  contract  of  amploifmmtj  hta  emphi/trs  took 
proceedings  against  him  nnd^  thn  Mmptoyers  und  Work- 
men Acti  1875,  and  (ihtaimd  an  order  againfit  him  for 
payment  of  a  Bnm  of  monty  by  imtalinenU  pagabh  on 
datf$  on  which  hii  ttrnge^  became  due.  On  ike  day  on 
which  ihe  frd  iTiitalmerd  became  payabk,  the  employers 
when  paying  him  hi*  wagtB  dedttdtd  therefrom  the 
amount  of  the  initalmejd^ 

Eeld^  thai  such  deduction  wa$  mi  an  offence  agaimi 
iedim  3  of  the  Truck  Act.  IS3L 

Appeal  hj  the  defendants  from  an  order  of  BuolcaiU, 
J«,  at  chambers. 

The  plain tiffa  were  six  workmen  who  were  in  the 
employment  of  the  defendant  colliery  co  asp  any. 

On  the  22nd  of  December,  1903,  the  plaintifta,  in 
br«^h  of  their  contract  of  employment,  absented 
themselyes  from  work  without  leaTe  and  without 
haying  given  notice^  The  defendants  thereupon  pro- 
ceeded against  them  in  a  court  of  summary  jurisdic- 
tion under  section  4  of  the  Employ  era  and  Workmen 
Act,  1875,  clatmiog  damages  from  tliem  for  this  breach 
ol  their  contract  of  employment  On  the  16th  of  January^ 
19Q4,  the  court  of  tummary  juriadietion  msde  au 
order  on  each  of  the  plaintiffs  to  pay  to  the  defendants 
300,  aa  damages  for  thebreaoh  of  contract,  the  money 
to  bt  payable  in  three  fortnightly  initalmenta  of  10s, 
each,  the  first  instalment  being  made  payable  on 
Sattirday,  the  30th  of  January,  and  the  other  two  in- 
stalments on  Saturday,  the  13th  of  February,  and 
Saturday,  the  27th  of  Februaty*  These  respective 
dates  were  the  fortnightly  colliery  pay  days.  In 
paying  the  plaintiffs  their  wages  on  the  30th  of 
January  the  defendants  deducted  thereftom  the  aum 
of  IDs.  in  i>ach  case. 

On  the  ist  of  February  the  plain ti^  commenced 
this  action  to  recover  the  suma  of  lOs,  to  deducted 
from  their  wages,  for  a  declaration  that  such  deduc- 
tionswere  iU^gal  under  the  Truck  Act,  1831,  and  for  an 
injunction  to  rea train  the  defe&dante  from  making 
any  farther  deductions  from  the  wages  which  might 
thereafter  become  due. 

The  plaintiffs  applied  at  chambers  for  an  injunction 
to  restrain  the  d  friend  ante  from  making  any  eimilar 
deductions  until  the  trial  of  the  action*  BuQknili,  J., 
granted  an  interim  injunction. 

The  defendants  appealed,  and  it  was  agreed  to  treat 
the  application  as  the  trial  of  the  action,  the  plaintiffs 

{a,)  B«ported  by  F,  Q.  BfoKKB,  Bsq.,  Barrister- 

at-Law< 


withdrawing  theie  claims  to  any  oihm  ralief  than  a 
declaration  that  the  deductions  were  illegal  as  bciog 

contrary  to  the  Truck  Act* 

J.  E,  BankeSf  fi',(7.,and  MonUtgne  Lash,  KM,  [A.  l 
Athton  with  theni)>  for  the  defendant  a*— The  tfuclt 
Act,  1B31,  does  not  prohibit  the  making  of  tbn« 
deductions.  The  sole  object  of  that  Act  ia  to  prohibit 
the  payment  o!  wages  otherwise  than  in  ooic- 
Section  3^  on  which  the  plaintiffs  rely,  de%li  with  th« 
mode  of  payment,  not  with  the  calculation  of  the 
amount  of  wages  due  :  Chawner  r.  Ctimmingi,  8  Q.  B. 
311  ;  Archer  t,  James,  lf>  W,  R,  4S9,  2  B.  ^  8.  m 
Any  qneation  aa  to  the  right  of  making  a  dedut^tioo 
is  a  question  as  to  the  mode  of  calcntalioi;  ^ 
amouni  of  wages*  The  defenddnta  hav«  paid  ill 
the  wages  that  are  due  to  them  They  hare  a  oImt 
defence  of  set-off  to  the  plaintiffs'  elaimi.  fiat  k 
any  case  mere  non*paym@nt  of  wagei  U  mo:  is 
rffence  against  the  Track  Act,  1831*  It  was  heH  in 
Wilii^  Y.  Thorpe,  2li  W.  B.  730.  L.  R.  10  Q.  fi  m. 
that  a  deduction  from  wages  of  a  fine  f^r  ittfisc 
away  from  work  without  permission  was  not  at 
offenci  against  section  3  of  the  Hosiery  Manmficlflit 
(Wages)  Act,  1874.  In  liedgrave  v,  KtUy.  3T  W.  B. 
543,  and  B^dham  v,  Orewddon,  55  J.  P.  S5,  it  «iJ 
held  that  a  deduction  of  a  fine  from  wage  a  wti  sot  a 
violation  of  the  the  Truck  Acts.  1831  and  li»7.  Tfct. 
Truck  Act,  1896,  prohibits  deductions  from  wagetk| 
respect, either  of  fines,  or  damaged  goods,  or  tha  anol 
materials,  except  under  certain  specified  ^fxMtm^ 
Tae  ptoTisions  of  this  Act  do  not  touch  thKaH  of  & 
deduction  in  respect  of  au  admitted  let^olt 

They  also  referred  to  Smth  v,  IFoZeoa*  JdP^  ^ 
109,  20  W,  R.  Big.  140  i  Hf^mhtt  v,  ASuk  k  S^-*. 
4!  W.  R.  197,  [1892]  2  Q.  B.  662,  42  W.E.  IS70, 
[1894]  A,  0.  333;  acd  Owner  v.  Boopm^X^l^^ 
L.  E.  601. 

Rufuihams,  K.C,  S,  T.  EtHim,  K.a,  and  Bdii- 
hache  {Jtthn  Sanhey  with  them),  for  lli«  plaiiMi* 
Tb«    Truck  Act,    1831,  probibits  an  em|>lof«r  fki«^ 
deducting  from  the  wages  of  a  workmao  •  lOM  di^ 
to  himself  from  the  workman,  without  thm  CMMBt  fif 
the  workman.     The  employer  caonott  f or  thia  poff^ti 
of    compliance  with  the  stitute,  be  both  paysf  iw 
payee ;  to  hold  other wtie  would  be  to  make  thaslateli 
idle  I    see  per    Bo  wen,    L<  Ji^  iu  lieMdett  r,    Attm  i 
SohA,       That  case    shows  that  the  non-pajOMBi  <i 
wages  earned   and  payable  is  a  breach  ql  aealioil  1^ 
This  is  not  inconsistent  with  Redgrave  v.  £e%t  wWet 
merely  decided  that  a  case  of   non-payoLCEit  ia  0^ 
covered  by  section  9.    The  statutory  obU^atlQii  la  to 
pay  the  entire  amount  of    the  wage*  eatn^  by  ^ 
p^able  to  the  workman,  and  to  pay  It  m  OOtn.    El 
may  be  that  a  deduction  authorized  by  the        *~ 
is  not  thereby  prohibit ed^  for  the  amouat  rei 
by  such  deduction,  though  part  of  the  wttg 
by  him,  may  be  said  to  ne  not  payable  to 
waa  held,  under  the  Acts  of  IS31  and  1H87  iliml 
deductions   might  legally   be  mWl'*r   Lfimb  ▼.  0\ 
Mrtht^n  Eaihoay  Oik,  39  W.  B.  475,   [lb9l]  2  Q. 
281.     But  no  deduction  could  be  made  vhlch  w«a 
authorized   by  the  workman :  Smith  ▼,    IFaJlMfi ; 
parte  Cooper,  In  re  Morris,  26  Ch.  D*  6&S,   33   W. 
Dig.  23.     Th«  Act  of    1896  now  presoribea 
conditions  with  respect  to  deduction*  wluob  mmf' 
made    with  the    consent    of    the  workmmo.     Wi 
deduction  to  which  the  workman  baa  not  ataealod  1" 
stiQ  invalid  and  illegaL     The  non-payuieiLt  in  f«U^ 
these  wagea  at  the  time  of  payment  wms  m  hnmtk^ 
statutory  duty,   and   none  the  leas  ao   becaaaa  Ai 
employers  might  have  a  good  fight  of  aet-off  in  fBt 
ceedings   subsequently   taken  againafc  tbaai   by  ft> 
workman  to  recover  thdr  wagei. 


Vol  m. 


[Jrff^lflOI.) 
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CousT.OF  Appbal.     Williams  v.  Nobth's  Nayiqation  Oolliebibs  (1889)  (Ld.)*     Oottbt  of  Appbal. 


April  22.— OoLUNS.  M.B.— This  is  ma  appeal  from 
an  Older  made  by  Baoknill,  J.,  at  chambers,  whereby 
he  granted  an  interim  injunction  in  an  action  brought 
by  a  nimiber  of  workmen  against  their  employers  for 
non-payment  in  full  of  certain  wages  alleged  to  be 
due  to  them.  The  plaintiffs  by  the  indorsement  on 
their  writ  sought  to  recover  the  amount  of  certsin 
deductions  which  were  made  on  the  payment  of  those 
waget,  and  they  claimed  a  declaration  that  such 
deductions  were  illegal,  and  an  injunction  to  restrain 
the  defendants  from  msking  any  further  deductions 
of  the  same  kind.  The  case  first  came  before  us 
as  an  interlocutory  matter,  when  only  two  members 
of  the  court  were  sitting.  We  then  came  to  the  con- 
clusion that  the  matter  could  not  be  conyeniently 
dealt  with  in  that  way.  There  is  one  way,  it  is  true, 
in  which  we  might  have  dealt  with  it— viz.,  by  dis 
oharging  the  injunction  and  leaving  the  real  question 
in  the  case  to  be  determined  at  the  hearing.  Both 
partiei,  however,  were  desirous  that  this  court  should 
deal  with  the  merits  of  the  case  as  a  whole,  and  it 
was  accordingly  arranged  to  treat  the  case  as  a  final 
appeal  and  to  let  it  come  on  when  the  full  court  was 
sitting.  To  briog  about  that  result  the  plaintiffs  have 
been  obliged  to  throw  over  the  greater  part  of  their 
anggested  cause  of  action  and  to  confine  themselves  to 
the  question  on  which  both  parties  desire  to  have  a 
decision — viz  ,  whether  a  set-off  against  wages  insisted 
on  by  an  employer  at  the  time  of  the  payment  of 
wages  is  a  violation  of  the  Truck  Act.  We  felt  that 
thore  would  be  a  difficulty  in  making  the  declaration 
which  the  plaintiffs  asked  for,  even  though  we  should 
be  of  opinion  that  such  a  set-off  was  a  violation  of  the 
statute,  because  the  declaration  would  not  be  ancillary 
to  the  putting  in  suit  of  any  legal  right  But  with 
a  view  to  meet  the  pressure  which  was  put  on  us  by 
both  sides  we  agreed  to  hear  the  case  and  deter  jiine 
it  on  its  merits. 

The  case  arises  in  this  way.    The  employers  had  a 
^ound  of  complaint  against  some  of  their  workmen 
in  respect  of  a  violation  of  certain  rules,  which  viola- 
tion gave  them,  the  employers,  a  remedy  sounding  in 
damages.    This   remedy  they   put  in  suit,  as  they 
were  entitled  to  do,  under  the  Bmployers  and  Work- 
men Act,  1875,  before  a  court  of  summary  jurisdiction. 
The  magistrates  imposed  on  each  of  the  workmen  a 
fine  payable  by  instalments,  and  by  their  order  they 
aM>ointed  as  the  dates  for  payment,  days  which  coin- 
doed  with  the  usual  days  for  the  payment  of  the 
men's  wages.    When  the  wages  came  to  be  paid,  tbe 
employers  set  off   the   sum  of  10s.,  which  by  the 
exigency  of  the  judgment  of  the  magistrates  was 
payable  to  them  by  each  of  the  workmen  on  that  day, 
Againat  the  sum  which  was  payable  by  them  as  wages 
to  each  of  the  workmen.    It  is  alleged  that  this  is  a 
violation  of  the  Truck  Act,  1831.    And  it  is  alleged 
tli&t  this  is  so,  notwithstanding  this  fact,  that  by  the 
terms  of  the  Truck  Act  and  under  its  authority  the 
anna  so  set  off  could  have  been  recovered   by  the 
employers  from  the  workmen  under  a  right  of  set-off 
ixi  proceedings  instituted  by  the  workmen  to  recover 
iKTSS^es  due  to  them.    Although  the  Legislature  has 
ioteorvened  to  allow  this  right  of  set-off,  still  it  is 
cJLle|^  that  an  offence  is  committed  if  an  employer 
liAVing  this  legal  right  af  set-off  avails  himseU  of  it 
At  tlie  time  when  he  pays  his  men  their  wages,  though 
Ixe  oonld,  by  authority  of  the  statute,  avail  himself 
of    it  next  day  in  proceedings  by  the  workmen  to 
x^oover  their  wages.    Now,  nothing  is  to  be  treated 
,  A0  an  offence  against  the  Triiok  aA  unless  it  is  made 
0O  clearly.    The  question  therefore  is.  Has  the  Truck 
'^ot  constituted  it  an  offence  for  an  employer  to  with- 
|iold  from  a  workman  payment  of  his  wages  to  the 
0:^tent  to  which  he,  the  employer,  has  a  le^  right  of 
^left-'OS  against  the  workman— «.^.,  to  the  extent  of 


the  amount  of  a  judgment  obtained  by  him  against 
the  workman? 

The  object  of  the  Truck  Act,  1831,  as  has  been 
pointed  out  in  many  cases,  is  to  be  ascertained  from 
its  title  and  its  preamble.  It  is  thus  intituled :  **  An 
Aot  to  prohibit  the  payment  of  wages  in  goods  or 
otherwise  than  in  the  current  coin  of  the  realm.'* 
The  preamble  is :  "  Whereas  it  is  necessary  to  prohibit 
the  payment  of  wages  in  goods  or  otherwise  than  in 
the  current  coin  of  the  reaSm.*'  The  statute  proceeds 
to  provide  for  what  it  thus  describes  as  its  main  end 
ana  object.  Section  1  prorides  that  in  all  contracts 
for  the  hking  of  any  artificer  wages  shall  be  made 
payable  in  the  current  coin  of  the  realm  and  not 
otherwise.  That  clearly  gives  effect  to  the  main 
object — viz.,  the  prohibition  mentioned  in  the 
preamble.  Then  section  2  prorides  that  contracts 
must  not  contain  any  stipulations  as  to  the  manner 
in  which  wa|fes  shall  be  expended.  That  is  another 
provision  giving  effect  to  the  same  main  end.  Then 
comes  section  3,  the  section  with  which  we  have  to 
deal  in  this  case.  It  prorides  as  follows:  "The 
entire  amount  of  the  wages  earned  by  or  payable  to 
any  artificer,  in  respect  of  any  labour  by  him  done  in 
any  such  trade,  shall  be  actually  paid  to  such  artificer 
in  the  current  coin  of  this  realm,  and  not  otherwise ; 
and  every  payment  made  to  any  such  artificer  by  his 
employer  of  or  in  respect  of  any  such  wages,  by  the 
delivery  to  him  of  goods  or  otherwise  than  in  the 
current  coin  aforesaid,  except  as  hereinafter  men- 
tioned, shall  be  and  is  hereby  declared  illegal,  null, 
and  void."  The  pluntiffs  seek  to  get  out  of  this 
section  something  which  is  not  to  be  found  in  it — 
viz.,  an  absolute  obligation  on  the  employer,  whether 
he  has  a  right  of  set-off  or  not,  to  pay  the  workman 
the  whole  amount  of  tiie  nominal  sum  which  but  for 
any  such  right  of  set-off  would  be  piyable  as  wium. 
It  is  said  that  a  deduction  in  respect  of  a  set-off  is 
contrary  to  this  provision  of  the  Act.  It  seems  to  me 
that  these  words  merely  constitute  a  provision  which 
is  calcidated  to  help  in  carrying  out  the  central  pur- 
pose of  the  Act — ^viz.,  that  wages  are  not  to  be  paid 
otherwise  than  in  money.  They  deal  with  the  mode 
of  payment,  not  with  the  amount  to  be  paid.  The 
section  speaJcs  of  the  wages  **  earned  by  or  payable 
to  "  the  workman.  The  words  *< payable  to"  ought 
not  to  be  rejected.  The  first  thing  is  to  ascertain  the 
sum  to  be  paid.  Then  comes  the  mandate  of  the 
statute,  whidi  siys  that  the  sum  must  be  paid  in  coin 
and  not  otherwise.  But  the  matter  does  not  stand 
there.  The  Act  proceeds,  by  section  4,  to  provide 
that  wases  not  paid  in  coin  may  be  sued  for  and 
recovered  by  the  workman ;  it  enacts  that  the  right 
ariring  under  and  given  by  the  Act  may  be  enforced 
in  a  dvil  court.  Then  comes  section  5,  which 
deals  with  the  question  of  set  off.  It  says 
that  in  any  proceeding  for  the  recovery  of 
money  due  to  a  workman  as  wages  the  employer 
shall  not  be  allowed  to  make  any  set  off  by 
reason  or  in  respect  of  any  goods,  wares,  or  mer- 
chandize had  or  received  by  the  workman  as  or  on 
account  of  his  wages.  That  is  another  provision 
ancillary  to  the  main  purpose  of  the  Act  and 
emphasizing  the  intention  of  the  Legislature  not  to 
interfere  with  the  law  except  so  far  as  is  necessary 
for  carrying  out  the  central  scheme  of  the  Act — ^viz., 
the  payment  of  wages  in  money  and  not  in  goods. 
In  my  opinion  we  have  here  a  statutory  sanction  of 
all  sets-off  which  are  not  struck  at  by  the  Aot.  Then, 
section  6  says  that  an  employer  shall  not  be  entitled 
to  maintain  any  action  in  respect  of  goods  supplied  to 
a  workman  as  or  on  account  of  wages.  The  only 
other  section  I  need  refer  to  is  section  9,  which 
provides  that  any  employer  who  shall  enter  into  any 
contract  or  make  any  payment  by  the  Aot  declared 
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illegal  ahftll  be  liable  to  poialtiet.    It  seeins  to  me 
that  the  Legislature,  in  oonsideriDg  what  they  should 
oonstitute  as  an  oflfienoe  under  the  Act  to  be  visited 
with   penalties,    seleoted   thii   as   the   offance,  the 
entering  into  anv  inoh  illegal  contract  or  the  making 
of   any  snoh  illegal  parent    They   deliberately 
refrained   from   o^istitatmg  the    non-payment   of 
wages  or  the  makmg  of  a  set-off  an  offence  under  the 
Act.    They  made  it  an  offence  to  pay  wages  other- 
wise than  in  current  coin.    The  Track  Act  of  1831 
has  been  followed  by  other  Acts  dealing  with  new 
points  which  haye  arisen.    But  I  think  that  this 
particular  matter  has  not  been  enlarged  on  by  any 
subsequent  Act    The  question  has  been  the  subject- 
matter  of  decisions  from  time  to  time.    The  leading 
case  is  Chawner  v.  Cumm%ng»,    There  Lord  Denman 
■aid :  '*  In  order  to  form  a  correct  judgment  upon  the 
nature  of  this  agreement  and  of  these  deductions,  it  is 
necessary  to  attend  to  the  provisions  of  the  Act  with 
some   particularity.     It  was   directed,    as   is  well 
known,  against  what  has  been  called  generally  the 
truck  system,  or,  as  the  title  of  the  Act  is,  against  the 
payment  of  wages  in   certain   trades  in  ffoods  or 
otherwise  than  in  the  current  coin  of  the  realm.    The 
prohibition  extended  to  bank  notes,  because  section  8 
expressly  legalizes  payment  by  them  under  certain 
circumstances.    The  same  purpose  is  declared  in  the 
preamble,  and  in  the  same  tenns,  and  is  pursued  in 
the  earlier  sections  of  the  Act     Section  1  declares 
all  contracts  illegal  where  the  wages  are  made  pay- 
able in  any  other  manner  than  in  the  current  coin. 
Section  2  avoids  all  contracts  where  there  is  any  pro- 
vision as  to  the  place  or  manner  in  which  the  wages, 
or  any  part,  are  to  be  expended.    Section  3  makes  all 
payments,  except  as  aforesaid,  illegal  and  void;  and 
section  4  contains  the  proviso   already  referred  to, 
that  the  artificer  may  recover  his  wages  as  if  such 
prohibited  payments  had  not  been  made ;  and  section 
5,  also  before  noticed,  takes  away  the  right  of  set-off 
in  sudi  cases.    Now,  it  is  to  be  observ^  that  pay- 
ment otherwise  than  in  money  is  alone  prohibited. 
Deductions   or  char^  are   nowhere  mentioned  or 
alluded  to  before  section  23,  hereafter  to  be  considered. 
Then  are  these  deductions  in  the  nature  of  payment 
at  dl  ?    It  seems  to  us  to  be  the  mode  or  caunuating 
the   amount   of  wages,    and  nothing  more.''    The 
principle  laid  down  in  that  case  has  been  followed  in 
subsequent  cases,  and  has  never  been  queetioned.    A 
legal    set-off  is  merely  a  mode  of  cSdculating  the 
amount  of  wages  due,  and  the  payment  of  the  amount 
so  found  due  is  no  violation  of  the  Act.    The  fact  of 
the  passing  of  the  Hosiery  Manufacture  (Wages)  Act, 
1874,  diows  that  the  Trade  Act,  1831,  did  not  make 
it  an  offence  to  adjust  the  amount  of  wagds  p^aUe 
by  introducing  a  legal  set-off.    In  the  case  of  Hewlett 
▼.  AUen  ik  8on$  Bowen,  L.  J.,  made  observations  which 
have  been  pressed  as  opposing  the  view  which  I  am  now 
taking,    tt  is  contended  that  those  observations  sup- 
port uie  proposition  that  there  is  an  obligation  on  the 
employer  to  pay  the  whole  amount  of  the  wages, 
whether  there  is  a  set-off  or  not.    But  when  they  are 
read  in  their  context,  I  think  they  do  not  support  the 
contention  that  it  is  a  breach  of  statutory  obligation 
to  maknfc  deduction  in  respect  of  an  adoutted  set-off. 
The  House  of  Lords,  while  affirming  the  decision  cf 
the  Oourt  of  Appeal,  distinctly  negatived  the  notion 
that  any  offence  had  been  committed  at  all  in  that 
case,  and  they  did  not  give  any  countenance  to  the 
dicta  which  are  ^e  basis  of  the  plaintiffiB'  contention 
in  this  case.    I  therefore  think  tnat  the  judgment  of 
Bowen,  L.J.,  is  not  an  authority  in  favour  of  the 
plaintiffi.    In  my  opinion  it  cannot  be  said  that  any 
violation  of  the  statute  or  any  offence  has  been  com- 
mitted by  giving  effect  to  a  legal  right  of  set-off  such 
as  that  whudi  has  been  sanctioned  in  this  case  by  the 


court  of  summary  jurisdiction.  Therefore,  a^art  from 
the  formal  difficulty  as  to  the  making  in  this  case  of 
the  declaration  which  the  plaintiffs  asked  for,  I  do 
not  think  that  any  such  declaration  ought  to  be 
made. 

BoMBB,  L. J.,  read  the  following  judj^ment :  So  fv 
as  concerns  the  relief  actually  sousht  in  this  aoiioii 
the  pli^tiffs  do  not  dispute  that  the  defendants  sn 
entitled  to  the  set-off  claimed  by  them.  And  in  mj 
opinion  this  is  not  a  case  which  would  justify  an  in- 
junction being  granted  as  sought  by  the  plsintifi. 
Nor  is  the  court  bound  to  make  any  dedaration  si 
claimed  by  the  plaintiffs.  But  both  parties  hsTe 
asked  us  to  express  our  views  on  a  question  that  hsi 
been  argued,  and  I  proceed  therefore  to  give  my 
opinion  so  far  asit  appears  to  me  within  my  proviDoe 
to  do  so  in  the  present  action.  loangivethatoiiiuaB 
and  my  reasons  for  it  very  briefly.  In  my  opimos 
the  Act  of  1831  did  not  constitute  as  a  punishsble 
offence  the  mere  non-payment  of  part  of  a  work* 
man's  waees,  where  the  master,  who  is  (apart  fioa 
any  specie  provisions  of  the  Act)  entitled  to  a  ssi  off 
in  respect  of  an  ordfawry  debt  due  to  him  from  tiia 
man  equal  to  the  amount  of  wages  retained,  daias  • 
set-off  and  a  right  of  retainmin  respect  of  that  dsbt, 
the  debt  not  being  one  in  respect  of  goods,  wiras,  or 
merchandize,  a  set-off  of  which  is  prohibited  by 
section  5  of  the  Act.  Nor,  indeed,  can  I  sse  thst 
the  Act  makes  a  punishable  offanoe  any  mere  noD- 

Sayment    of    a    man's    wages     when     thsj    fill 
ue,    merely    because    the    master    bad   not  tts 
means     of     paying     or     neglected     to   nf  ns 
same    exactly  when    they  became     pajaUs.     Of 
course  I  am  only  dealing  with  the  Aot  of  ^9sh 
which  governs  the  present  case,  and  sm  not  ooa- 
sidering  special  legislation  dealing  with  a  spsosL 
trade/like  the  Hosiery  Manufacture   (WsgMJ  Ac^ 
1874,  the  provisions  of  which  are  sigmficsiit  ^hm 
compared  with  the  jprovision  of  the  Act  of  18SL  J 
come  to  the  conclusion  I  have  indicated  with  fsgsx^ 
to  the  Act  of  1831  by  a  consideration  of  ito  daosM 
taken  as  a  whole,  and  in  particular  of  seetioos  1. 1, 
3,  5,  and  9,  which,  in  my  opinion,  ought  to  be  eoa- 
ddered  together.    It  appears  to  me  thai  sectoi  9 
wai  intended   to   specify  what   should  be  dssBsd 
paniBhable  offences  under  the  Act,  and  that  apart  hem 
those  offences,  if  a  workman  did  not  obtain  paym«t 
of  his  wages,  the  only  remedy  oontemplated  by  tk 
Act  as  avaUable  to  the  man  and  to  enable  hua  to 
obtain  payment  is  by  civil  action  or  proceedings.  Aad 
even  if  this  were  not  so,  yet  so  far  as  coooems  a  csm 
where  a  master  does  not  pay  part  of  tiie  vigsi* 
because  he  has  a  set  off  not  invalidated  under  ssoHrv 
5,  it  appears  to  me,  having  resard  to  the  pcoviaioBsef 
that  section,  it  is  not  right  to  hold  that  the  Act,  wUek 
contem^ted  an  action,  suit,  or  other  prooeedinf  hmH 
taken  by  the  man  for  his  wages,  and  only  pcohfiiitsdi 
special  set-off  being  set  up  against  him  Sy  the  mastv. 
could  have  contemplated  tbat  it  would  be  a  sUts* 
tory  offence  for  tne  master  to  daim  at  tibs  titf 
when  the  wages  became  payable  a  set-off*  wiuA  s 
not  prohibited,  and  which  he  could  effeotnallj  sei  up  ■> 
against  any  si^Mequent  civil  prooeedings  by  the  mm 
to  enforce  payment.   It  appears  to  me  that  under  tta 
Act  if  the  master  sets  up,  as  he  may  wtthoot 
ting  any  punishable  offence,  when  the  wa^ 
pimbble,  a  right  to  set-off  such  a  debt  as  w« 
sidering  in  the  present  case,  then  the  oaan  eaa  ^ 
nothing  except  commenoe  a  civil  action  or  other  6r» 
proceedings  in  whic^  theset-off  willbea  good  detact 
It  fdlows  that  in  the  present  case  no  deolazaitsoa  e« 
be  made  in  favour  of  the  views  of  tho  piaiwtffc 
and  that  the  appeal  should  be  allowed.    After  «k« 
the  Master  of  tiie  BoUs  has  said  I  do  not  ttak  £ 
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necesiary  or  uaefnl  to  lefer  to  the  TarioiiB  oaies  oited 
before  us. 

Mathew,  L.  J.,  read  the  following  judgment :  The 
question  which  we  have  to  determine  under  the 
arrangement  oome  to  between  connBel»  to  whioh  the 
Master  of  the  Bolls  has  referred,  is  whether  tiie  work- 
naen  have  an  absolute  right  under  the  Act  of  1831  to  be 
paid  their  wages  in  cash,  or  whether  the  employers 
may  deduct  the  amount  of  an  admitted  set-off  and 
hand  the  workman  the  balance.  It  was  contended 
for  the  employers  that  the  Tru(^  Act  did  not 
apply.  The  statute,  it  was  said,  did  not  deal 
with  non-payment.  The  object  of  the  Legisla- 
ture was  not  to  enforce  payment,  but  to  prohibit 
and  to  punish  payment  not  in  money  but  in  goods. 
It  was  argued  for  the  workman  that  the  Act  went 
much  further  and  was  intended  to  make  a  failure  to 
pay  in  current  coin  an  offence  for  which  proceedings 
of  a  criminal  character  might  be  instituted.  It  was 
argued  that  to  dispose  of  tbe  case  the  true  construc- 
tion of  section  3  of  the  Act  of  1831  had  to  be 
ascertained,  and  the  counsel  on  each  side  relied  with 
equal  confidence,  though  not  with  equal  success, 
upon  its  provisions.  I  am  of  opinion  that  the  view  of 
the  meaning  of  the  section  indicated  in  previous 
decisions  is  the  correct  one— viz.,  that  the  statute 
does  not  apply  to  cases  of  non-payment,  ^e  work- 
man who  does  not  receive  all  that  he  has  earned  has 
the  right  to  enforcj  payment  in  the  ordinary  way, 
and  is  not  intended  to  have  the  right  to  prosecute 
his  employers  for  breach  of  contract  £aj  other 
oonstmction  would  lead  to  the  unreasonable  result 
that  the  employers  of  the  workmen  specified  in  the 
Aot^  would  be  subject  to  a  scurious  and  vexatious 
liability  not  imposea  on  other  employers.  The  same 
oonsiderations  apply  to  the  question  of  set-off.  There 
would  seem  to  be  no  reason  why  the  Lesislature 
should  impose  on  one  class  of  employers  a  miabUity 
to  which  other  employers  are  not  exposed.  This 
action  was  brought  oy  the  workmen  to  recover  the 
balance  alleged  to  be  due  to  tiiem,  and  they  applied 
for  an  injunction  to  restrain  the  employers  trom 
making  any  further  deduction.  The  answer  of  the 
defendants  was  that  they  had  a  set-off  in  respect  of 
the  wages  which  were  unpaid.  This  wodd  seem  to 
be  an  adequate  reason  for  refusing  the  injunction. 
Bat  it  was  argued  for  the  workmen  that,  al&ough  it 
oould  not  be  disputed  that  there  was  a  set-off,  sml  it 
was  not  available  at  the  time  when  wages  became 
due.  The  duty  of  the  employers,  it  was  urged,  was 
to  hand  over  the  whole  amount  and  to  take  steps  to 
enforce  tbeir  set-off  at  some  future  time.  In  oUier 
words,  that  the  statute  postponed  the  employers* 
riffht  to  pav  themselves  by  deducting  the  amount 
adinitted  to  be  due  from  the  workaian.  I  am  unable 
to  adopt  this  reasoning,  and  I  find  nothing  in  the 
Act  of  1831  or  the  later  statutes  to  justifv  this  conten- 
tion.   I  agree  that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Smithy  Bundell,  &  Dodi, 
for  WaUer  Morgan,  Bruce,  <k  Nicholas,  Pont^ridd. 

Solicitors   for  the  defendants,  BeU,  Brodrick,    & 
Oray,  for  0.  is  W.  KtMhdU,  Aberdare. 


From  Ohan.  Div.  ) 

(Vau^ian  Williams,  Stirling,  and  [         Feb.  10,  11. 
Oozens-Hardy,  L.JJ.y         ) 

In  re  Dallas,  (a.) 

Mortgage — Equitable  charge — Future  property  —  JKu- 
pedancy  under  wiU — Priority — Notice — Benunciation 
of  eole  executor — Executor  mortgagor — AdministrcUor 
— Property  in  court  in  lunacy. 

Notice  cannot  he  given  eoae  to  affect  the  priorities  of 
incumbrances  to  a  person  who  is  himself  the  mortgagor  both 
in  t?ie  case  of  the  incumbrance  first  created  and  of  tlie 
subsequent  incumbrances.  The  priorities  of  incum- 
brancers of  future  property  are  regulated  by  the  order  in 
which  notices  of  their  charges  are  in  fad  given  to  the  legal 
holder  of  the  property,  after  it  has  come  into  existence, 
and  as  between  incumbrancers  who  have  so  given  notice 
on  the  same  day,  in  the  order  of  the  creation  of  their 
charges  ;  the  fad  that  the  earlier  incumbrancer  ?uis  not 
been  gmlty  of  any  negligence  in  the  giving  of  his  notice 
at  a  loiter  date  than  the  notice  given  by  the  later  incum- 
brancer, is  immaterial. 

Whether,  where  the  property  charged  is  an  expectancy 
under  a  will,  an  effective  notice  can  be  given  to  a  sole 
executor  who  afterwards  renounces  probate,  queere. 

Decision  of  Buckley,  J.  (ante,  p.  313),  affirmed. 

This  was  an  appeal  from  a  decision  of  Buckley,  J. 
(reported  ante,  p.  313). 

The  question  arose  on  a  reference  by  the  master  to 
the  judge  as  to  the  method  of  ascertaining  the 
priorities  of  the  several  incumbrancers  of  a  fimd  in 
respect  of  which  a  petition  had  been  presented  for  its 
payment  out  of  oourt. 

By  hU  will  dated  the  7th  of  July,  1893,  Bobert 
Dallas  gave  a  legacy  of  £10,000  to  his  son  Frederick, 
and  appointed  three  executors,  Frederick  Dallas, 
W.  Beedell,  and  E.  F.  Jenkins.  E.  F.  Jenkins  died 
on  the  18th  of  January,  1898,  leaving  0.  E.  E. 
Jenldns  his  sole  executor.  W.  Beedell  died  on  the 
21st  of  January,  1899.  The  testator's  will  was  pre- 
pared by  the  firm  of  Brooks,  Jenkins,  &  Oo.,  of 
which  E.  F.  Jenkins  was  then  a  membw,  and  which 
subsequently  consisted  of  S.  H.  Scott  and  A.  E. 
Heatley. 

On  the  28th  of  Jane,  1898,  lunacy  proceedings  in 
respect  of  the  testator  were  taken,  a  receiver  of  his 
property  was  apypointed,  and  his  personal  estate  was 
paid  into  court  in  lunacy. 

The  testator  died  on  the  24th  of  December,  1902. 

In  the  interval  between  the  date  of  the  will  and  the 
death  of  the  testator  F,  Dallas  charged  his  expectant 
legacy  for  amounts  in  the  aggregate  largely  exceed- 
ing the  sum  of  £10,000. 

On  the  9th  of  January,  1903,  F.  Dallas  renounced 
probate. 

On  the  4th  of  March,  1903,  administration  with 
the  will  annexed  was  granted  to  Mrs.  Beedell,  a 
daughter  of  the  testator. 

Bv  an  order  in  lunacy  drawn  up  the  17th  of  March, 
1903,  and  completed  on  the  27th  of  March,  1903,  the 
funds  in  court  were  directed  to  be  paid  out  to  Mrs. 
BeedelL 

On  the  3rd  or  4th  of  May,  1903,  these  funds 
reached  her  hands. 

On  the  24th  of  May,  1903,  F.  Dallas  was  adjudicated 
a  bankrupt 

On  the  28th  of  May,  1903,  Mrs.  Beedell  paid  the 
sum  of  £9,985,  representing  the  legacy  of  £10,000, 
less  costs,  into  oourt  under  the  provisions  of  the 
Trustee  Act,  1893. 

By  an  order  of  the  4th  of  July,  1903,  made  on  the 

(a.)  Beported  by  J.  I.  Stibliko,  Esq.,  Barrister- 
at-Law. 
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aboTd-mentiaiied  petition,  certain  inqairiefl  and  an 

account  were  directed,  Tke  relereno©  to  tlie  judge, 
"vhidh  wat  made  in  pursuance  cf  a  direction  in  the 
order  to  that  effect,  was  aa  to  the  priociple  to  be 
adopted  in  determinuig  the  prioritiei  of  the  incnni' 
branoerB  having  regard  to  the  notices  given. 

The  particniara  of  the  incumbrancea  on  tbe  fund 
in  qnealion,  and  the  itepi  the  tncnmbranceri  had 
taken  to  protect  themselvea  hj  giving  notice  were 
were  oe  follow :  A  csharge  dated  the  30th  of  March, 
1896,  oonsolidatiog  mortgages  of  the  13th  ol  January, 
18^4,  and  a  charge  of  the  IStli  of  May,  l$94,  created 
in  favonr  of  Edgar  Francia  Jenkins ;  a  charge  dated 
the  8th  of  January,  1897,  in  favour  of  the  British 
Mutual  Life  Assurance  Society;  chargei  dated  the 
18th  of  May,  1S9T,  and  the  3rd  of  November,  1898,  in 
favour  of  Frederick  Stuart ;  a  charge  dated  the  28th 
of  AprO,  1898,  in  favour  of  John  Edward  Evans; 
charges  dated  the  15th  of  June,  1898,  the  12tL  of 
May.  1899,  the  13th  ol  November,  1899,  and  the  14th 
of  December,  1900,  in  favour  of  Stanley  Herbert 
Scott  and  Arthur  Edward  Heatley ;  a  charge  dated 
the  23rd  of  May,  lOOO.  in  favour  of  the  Btafordahire 
Financial  Co.  (Limited). 

On  the  9th  of  Jannstry,  1903 — i.e.,  before  the  grant 
of  the  letters  of  adniiniatration,  Emily  Beedellhad 
received  from  Charles  Edward  Elliott  Jenkins  (the 
sole  executor  of  Edward  Francis  Jenkins),  the  British 
Empire  Mutual  Life  Assurance  Bociety.  Stanley 
Herbert  Scott.  Arthur  Kd*ard  Heatley,  aud  the 
Staffordshire  Financial  Co.  (Limited)  uoticea  of  their 
claims  with  the  dates  of  their  respective  securities, 
refeired  to  in  the  judgment  of  Vaughan  Williams, 
I#.J,,  ae  the  '*  Brooks- Jenkins  inenmbranoes/' 

On  ihe  5th  of  March,  1903— i.e.,  after  the  letters 
of  administration  had  been  granted,  Emily  Beedell 
reoeived  notices  from  the  same  parties* 

On  the  I2ih  of  March,  1903,  Frederick  Stuart,  on 
his  ^t  hearing  of  the  grant  of  administration,  gave 
notice  to  Brooks,  Jenkins,  &  Co.,  who  were  the 
solid  tors  acting  for  Emily  Beedell,  of  his  charges. 

On  the  17th  of  March,  1903,  and  on  subsequent 
dates,  Emily  Beedell  received  notices  of  the  incum- 
brances held  by  various  other  persons. 

Buckley,  J*,  held  that  the  charges  must  rank 
acGording'  to  priority  of  notice  given  to  the  adminis- 
tratrix alter  the  grant  of  letters  of  admimsfcration, 

F,  Stuart  appealed. 

jff*  Terrdlf  K.C.,  and  Stoker,  for  the  appellant.— The 
doctrine  of  notice  has  oo  application  to  the  preient 
oam.  That  doctrine  is  based  on  this,  that  priorities 
are  a£Feoted  by  the  giviuK  of  notice  because  an 
incumbrancer  who  has  faOed  to  give  notice  has 
omitted  a  step  which  he  ought  to  have  taken  for  hh 
own  protection,  and  he  must  bear  the  consequences 
of  his  negligence.  In  the  present  case  the  appellant 
gave  notice  to  the  admini§iratrix  as  soon  as  be  heard 
of  the  grant  of  letters  of  administration^  It  is  not 
suggested  that  he  could  have  given  notice  earlier,  and 
his  rights  ought  net  to  be  affected  by  the  omipsion 
to  do  that  which  he  could  not  possibly  have  done, 
Johnstone  v.  Cox,  30  W.  B.  114,  19  Ch,  D»  17,  is  the 
only  cajie  in  this  court  which  is  against  the  appellant' n 
contention.  In  that  case,  at  the  moment  when  the 
chtae  in  action  came  into  existence,  there  was  a  person 
— i.e.,  Gojc,  to  whom  notice  could  be  given  to  complete 
the  title  to  the  charge  previously  created  npon  it. 
In  the  present  case,  when  the  fund  came  into 
existenoe  there  was  no  one  to  whom  notice  could  be 
given  except  the  executor  who  afterwards  renounced. 
The  executor  was  himself  the  mortgagor,  and  there- 
fore he  had  Dotice*  An  assignment  operates  at  the 
moment  when  the  fund  thereby  assigned  comes  into 


The  f  olio  wis  g  authorities  were  cited  in  the  oonnt 

of  the  argument :  Ward  v.  Duncomhe,  42  W,  B.  5SJ, 
[1893]  A*  C.  MR  ;  Tnilhy  v.  OfficM  ^^-et'yer,  37  W.R. 
51  a,  13  A.  G.  523;  DeaAe  v.  Halh  3  Rum,  I;  FotUr 
V.  Cod^rdl  3  CL  ^  F.  456 ;  Btdkr  v.  PbmMi,  & 
W.  B,  190.  1  J.  &  H,  441 ;  Wehster  v.  FF*i>**pf,  10 
W.  B.  503,  31  Beav,  393  j  Somt^iH  v,  (hx.  12  W,  E. 
590,  33  Bcav.  634;  ^ar^  of  Suffolk  v.  Co^J,  15  W.  E, 
732  ;  Galish^  v.  Forbts,  20  W.  £.  160, 7  Ch.  Aop.  1139 ; 
CoUyer  v,  Iaaac$.  30  W,  R.  70,  19  Ch*  D*  312 ;  h  ft 
Wasdaie,  47  W*  E.  169,  [1899]  I  Ch,  163;  Bnmni\ 
Savafft,  7  W,  B.  671,  4  Drew.  635;  Lloifd's  Bank  v. 
Fmrsm,  [1901]  1  Gh.  S65,  49  W,  R.  Dig.  It6;  and 
Waie^  V.  Qreenhm,  10  W.  E.  33,  4  De  G.  F.  &  J. 
147. 

Btichnrnter,  K.C*,  and  Maeldint  for   the  Broofci- 
Jenkins  ineumbranceri, 

Eyland,  for  the  Staffordshire  FiDanciftlOo*  (IAmited}< 
and 

Vau^Jiaii     WiUianiA    and    ff.   Marshall,    tot    CtW 
incumbrancers,  were  not  oalled  on  to  argti«. 

YAuaHAir    WiLLUHa,    L.J-— I    think    that  tla* 
deoiiion  of  Buckley,  J*,  was  right  and  ought  ta  be 
affirmed*     Reaily  with  regard  to  very  nearly  all  tbe 
questions  which  have  been  argued  before  ns  lo-diy 
on  behalf  of   the  appellants    we  are  c<»ioImdfid  bf 
authority.     I  will  first  shortly  state  sufficient  to  ibciv 
how  the  question  arises  which  we  have  to  datCfaiiAi 
in  the  present  case.     [His  lordship  stated  ihm  im% 
and  cou tinned :]    There  could  be  no  tffeotive  notibi 
given  by  an  incumbrancer  so  as  to  enabla  km  to 
obtain  priority  until  the  fund  came  into  gxistapt^  al4 
there  was  some  person  who  had  ontrolcl  ttifBa^ 
and  to  whom  notice  could  be  given,     Thmtm 
begin  with  the  proposition  that  there  oooiUhi 
effective  notice  given  during  the  life  of  the  tsiW 
The  next  period  with  which  we  have  to  diial  ii 
period  between  the  death  of  the  testator  and  tba 
renunciation  of  probate  by  F.  Dallas.     With  mgiid 
to  that  period  we  have  uot  to  decide  whether  thin 
could  be  a  good  notice  so  as  to  affect  the  prioritifli 
given  to  an  executor  who  aubiequently    i^oiOWUM 
before  his  renunciation,   because  il  is  plain  on  the 
authorities  that  if  the  person  to  whom,  notioe  it  glvflu 
is  himself  the  assignor,  both  in  the  case  of  an  in/oam* 
brance  £rf  t  created  and  also  in  the  caae  of  a  latif 
assignment,    that  notice  cannot  be    effeotiTa.     lk» 
reason  is  that,  whatever  view  may  be  t&kea  ol  thi 
principle    upon    which    notice    is  allowed  to  alM 
prioritiei,  it  is  common  to   all  theories  of  the  pria* 
dple  upon  which  these  noticet  are  effeotive  lo  altar 
priorities,  that  the  notice  is  given  npon  the  hypotl 
that  the  trustee  or  other  person  who  legally 
the  fund  will  give  information  to  the  person  gii 
the  notice  if    there    is  any  prior    incnmbnaiioa 
question.     But  if  you  have  a  case  where  there  it 
one  trustee,  and  that  trustee  has  himself  made  tto 
first  asaignment,  it  is  plainly  idle  to  give  hid  notiai 
of  a  second  assign ment-— that  is,  an  assignment  whjt^ 
he   proposes  secondly  to  mak^,  because  hia  obviooi 
ititerest  is  to  conceal  the  tirst  aasignment  irosk  Um 
would-be  incumbrancer,  for  if  the  latter  knew  of  tilt 
first    incumbrancer    he    would    probably    Jfefoaa    to 
advance  money  on  the  seourity  of  the  second  wmnt^ 
ment.     This  part  of  the  case  may  be  disposed  ofaf 
onge  by  referriug  to  Browne  v*   Savtige*    Tiuit  WiS  a 
case  in  which  the  actual  qnestion  which   bad  to  be 
decided  was  whether  notice  to  one  of  several  tniiliM^ 
that  one  being  the  assignor,  was  a  sufficiaiii  notion  of 
an   asaignment.      It  was   held   that  it    wmm    Oio4    a 
sufficient    notice  upun    the  groutid  that  it  waa  Iha 
interest  of  such  assignor  to  conceal  from  tbo  punon 
givipg  the  notice  the  very  fact  the  discovery  of  wliick 
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if  it  existed  was  the  object  of  the  notice.  I  thought 
at  first  that  the  gvound  of  the  dedsion  was  that  the 
assignor  would  be  likely  to  conceal  the  second  incam- 
brance  from  his  feilow-tmstees,  but  on  looldog 
closer  into  the  case  I  see,  more  particularly  from 
p.  640  of  4  Drew.,  that  the  conceiument  referred  to 
by  Eindersley,  V.C.,  was  not  concealment  from 
his  co-trustees,  but  the  concealment  of  the  fact  of 
the  earlier  incumbrance  from  the  person  who  was 
invited  to  make  the  advance  on  the  second  mortgage. 
That  this  is  so  is  made  plain  by  the  observations  of 
Oozens-Hardy,  L.  J.,  in  Lloyd  t.  Pear9<m.  That  also 
was  a  case  where  there  were  several  trustees  who  had 
oontrol  of  a  fund ;  but  it  is  the  principle  which  is  dealt 
with  by  Oozens-Hardy,  L.  J.,  and  I  propose  to  refer 
to  what  he  says  on  p.  873  of  [1901]  1  Oh. :  <<  It 
would  b)  whittmig  away  the  rule,  and  indeed  would 
be  making  it  a  mere  trap,  if  it  were  to  be  held  that 
the  knowledge  which  an  assignor-trustee  has  of  his 
own  incumbrance  is  sufficient  to  give  the  ^assignee 
priority  against  a  subsequent  incumbrancer  who  gives 
due  notice  to  all  the  trustees.  This,  I  take  it,  was 
the  view  of  Eindersley,  Y.O."  The  result  of  these 
authorities,  to  my  mind,  is  this,  that  inasmuch  as 
notice  to  or  knowledge  of  a  sole  assignor-trustee  is 
not  an  effective  notice  to  operate  upon  priorities,  we 
may  dismiss  at  once  from  ^is  case  all  considerations 
of  the  knowledge  of  Frederick  Dallas,  the  named 
executor  who  suMequently  renounced  probate.  Even 
if  there  had  been  an  express  notice  to  him,  it  would 
not  have  been  an  operative  notice  for  this  purpose. 

When  one  passesirom  this  and  looks  to  see  when  the 
next  notice  wasgiven,  it  seems  to  me  that  no  notice  was 
givenby  any  inoumbranceruntilafterthegrant of  letters 
of  administration  to  Mrs.  BeedelL  That  was  on  the 
4th  of  March,  1903,  and  notice  was  given  to  her  by 
the  Brooks-Jenkins  incumbrancers  on  the  5th  of 
March,  1903,  and  any  notice  which  was  given  by 
Stuart  was  given  several  days  subsequently  to  that. 
In  that  state  of  things,  therefore,  the  question  which 
which  we  have  to  answer  is.  Ought  those  of  the 
Brooks-Jeokins  incumbrances  whiob  in  point  of  date 
of  cr«)ation  were  subsequent  to  Stuart's  incumbrance 
to  take  priority  of  his  incumbrance  ?  All  that  any 
of  the  incumbrancers  have  got  is  an  equitable 
title,  and  their  equities  would  primd  facie 
be  enforced  in  order  of  date.  But  the  Brooks- 
Jenkins  incumbrancers  have  been  the  first  to  give 
notice  of  their  incumbrances.  The  ground  on  wnich 
counsel  for  the  appellants  sought  to  argue  that  that 
notice  ought  not  to  give  any  priority  was  this :  They 
said  that  the  whole  principle  upon  which  giving 
notice  is  allowed  to  a&ect  priorities  was  that  those 
who  had  not  given  notice  have  been  guilty  of  some 
neglect  of  duly,  and  that  if  that  be  so,  it  cannot  be 
said  here  that  Stuart  had  been  guilty  of  any  neglect 
of  duty  whatever,  because  he  could  not  have  given 
notice  during  the  lifetime  of  the  testator.  That,  so 
far  as  Frederick  Dallas— the  assignor  and  named 
executor-— is  concerned,  he  could  not  have  given  any 
effective  notice  to  him ;  and  that,  therefore,  the  first 
time  at  which  he  could  have  given  an  effective  notice 
was  upon  the  grant  of  the  letters  of  administration, 
and  he  could  not  tell  when  that  was  to  take  place, 
and  could  not  prevent  the  Brooks-Jenkins  incum- 
brancers from  giving  the  first  notice,  as  it  was  through 
their  solicitors  that  application  was  made  for  tJie 
grant  of  the  letters  of  administration  which  were 
granted  to  Mrs.  Beedell.  I  agree  so  far  with  counsel 
tar  the  appellant  that  there  is  no  reason  to  impute  any 
negligence  to  Stuart.  But  the  answer  is,  that  that  is 
not  the  true  principle  to  be  applied.  The  true  prin- 
ciple has  been  determined  once  and  for  all  by  the 
oase  of  Ward  v.  Duncombe*  It  seems  to  me  that  that 
case  deddes   that    the  principle   which   has   been 


suggpested  by  counsel  for  the  appellant  in  their  argu- 
ment as  the  g^und  on  which  notice  when  given  has 
been  allowed  to  have  the  effect  which  it  is  allowed  to 
have  upon  priorities  is  not  the  true  principle.    That 
case  has  been  a  good  deal  discussed  in  the  course  of 
the  argument  here,  and  I  do  not  propose  to  go  into 
it  at  any  length.    But  if  one  turns  to  the  observa- 
tions of  Lord  Macnaghten,  at  p.  390  of  [1893]  A.  0., 
one  finds  the  following :  "It  may  perhaps  be  doubted 
whether  the  views  of  Sir  Thomas  Plumer  in  Dearie  v. 
ffall  were  quite  correctly  appreciated  in  Foster  v. 
Cockerell — ^that  was  a  case  in   the  House  of  Lords 
which  gives  the  go-by  to  all  considerations  founded 
upon  the   conduct  of    the   parties.     But   however 
that  may  be,  Foster  v.  Cockerell  unquestionably  lays 
down  that  the  rule  known  as    the  rule  in  Dearie 
V.  Hcdl  is  independent  of  any  consideration  of  the 
conduct   of    the    competing   assignees    where    the 
assignee  second  in  date  has  no  notice  of  the  earlier 
assignment.    Priority  in  such  a  case  depends  simply 
and  solely  on  priority  of  notice."    I  cannot  imagine 
any  words  wMch  could  more  clearly  lay  dowh  the 
principle    upon  which    these  notices  are  supposed 
to  operate.     They  operate   independently    of    any 
consideration  of  conduct  of  the  competing  assi^ees. 
Priority  of  incumbrance  depends  solely  and  simply 
upon  the  priority  of  notice.    It  is  true  that  sub- 
sequently Lord  Macnaghten  goes    on    to   say    (at 
p.    394   of    [1893]   A.   0.):   *'I   have   made   these 
observations,    not    for   the  purpose  of    impugning 
the  authority  of  the  rule  in  Dearie  v.  HcUl.    The 
rule  is  settled  law.    But  it  seems  to  me  that  when 
your  lordships  are  asked  to  extend  the  rule  to  a 
case  not  already  covered  by  authority,  it  is  proper  to 
inquire  into  the  principles  upon  which  the  rule  is  said 
to   be   founded.     For  the  reasons    which    I  have 
already  given    I    do  not  think    that   those   prin- 
ciples  are   so    clear   or    so    convincing    that    the 
rule    ought    to    be    extended    to    a    new    case.'' 
Having  said  that,  I  think  that  I  ought  not  to  occupy 
any  tmie  by  referring  to  the  arguments  or  to  tne 
opinion  of  the  law  lords  in  the  case  of  Foster  v. 
Cockerell  to  show  that  Lord  Macnaghten's  view  of 
what  was  decided  in  that  case  is  pmectly  accurate 
further  than  to  say  this:   That  when  one  looks  at 
those  arguments  it  is  obvious  that  the  contention  of 
the  counsel  for  the  appellants  in  that  case  was  almost 
identical   with   the  contention  of  counsel   for   the 
appellant  in  this  case,  and  that  contention  was  really 
answered  by  the  court  holding  that  the  rule  known  as 
the  rule  in  Dearie  v.  Hall  was  a  rule  to  the  effect  and 
based  on  the  principle  stated  by  Lord  Macnaghten  in 
his  judgment  in    fVard  v.  Dunoomhe,    Having  said 
that,  I  have  now  disposed  of  the  principal  argument 
in  this  case.     But  there  is  a  word  or  two  more 
to  be  said,  because  counsel  for  the  appellant  were 
relying  rather  on  what  Lord  Macnaghten  said  with 
regard  to  not  extending  the  rule  in  Dearie  v.  ffalL 
They  suggested  that  in  the  present  case  there  was 
no  fund  and  no  trustee  at  all  until  after  the  death 
of  the  testator,  and  that  after  the  fund  came  into 
existence  there  was  no  person  to  whom  an  efficient 
notice  coidd  be  given,  and  they  said,  therefore,  that  it 
would  be  an  extension  of  the  rule  in  Dearie  v.  HcUl  if 
we  were  to  allow  it  to  apply  to  such  a  case  as  this. 
That  contention  is  really  completely  answered  bv 
what  are  commonly  known  as,  and  what  are  still 
called  for  short,  "the  army  agents'  cases."    It  is 
quite  plain  that  in  those  cases  there  was  a  limit  during 
which  there  was  no  trustee  to  whom  a  notice  could  be 
effectivcdy  ^ven,  and  yet  the  result  of  those  cases  was 
that  a  notice  given  when  there  came  into  existence 
such  a  person  was  held  to  be  a  good  notice  effective 
to  alter  priorities.    I  think  that  there  is  no  other  point 
which  we  have  to  deal  with  in  order  to  dispose  of  this 
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oase,  and  I  hare  only  to  say  that,  in  my  opinion,  the 
judgment  of  Backley,  J.,  ought  to  be  affirmed  and 
the  appeal  dismitsed. 

Stiblino,  L.  J. — I  am  of  the  same  opinion,  and  I 
have  very  little  to  add.     The  question  to  be  de- 
termined  here  is   whether  the   rule  laid  down   in 
Dearie  y.  Hall  is  appUoable  to  the  present  oase.    The 
rule   is   stated   by  Lord   Maonaghten  in   Ward  y. 
.  Buncombe,  [1893]  A.  0.,  at  p.  384,  thus :  "  An  assignee 
of  an  eqmtable  interest  in  personal  estate  without 
notice  ot  an  existing  prior   assignment  may  gain 
priority  simply  by  the  act  of  giying  notice  to  the 
person  who  has  l^al  dominion  oyer  the  fund  before 
notice  is  giyen  by  the  earlier  assignee.*'    It  has  been 
contended  before  us  that  that  rme  ought  not  to  be 
applied  to  a  case  where  the  earUer  assignee  has  not 
been  guilty  of  any  negligence  in  giving  notice.    But 
wliat  was  said  by  Cord  Macnaghten  in  Ward  y. 
Duncombe,  [1893]  A.  0.,  at  pp.  390  and  391,  cited  by 
my  lord,  appears  to  me  entirely  to  negative  that 
argument.    It  is  quite  true  that  Lord  Macnaghten 
there  points   out  that  there  is  great  difficulty  in 
stating  exactly  the  principle  upon  which  the  rule  in 
Dearie  y.  Hail  was  establi^ed,  and  at  least  he  warns 
those  who  haye  to  apply  that  rule  against  extending 
it  to  cases  not  coyered  by  that  authority.  The  question , 
then,  which  we  haye  to  consider  in  the  present  case  is 
whether  this  case  is  coyered  by  that  authority.    If  it 
la,  we  haye  to  apply  the  rule.    It  may  be  said, 
possibly,  that  there  is  no  case  reported  which  is  in  its 
facts  entirely  like  the  present,  but  in  my  opinion  in 
principle  it  is  covered  by  the  army  asents'  cases, 
and  particularly  by  the  principle  stated  by  Bacon, 
y.O.,  in  Johnstone  y.  Cox,  the  decision  in  which  was 
affirmed  by  the  Gourt  of  AppeiJ.    At  that  time,  in 
accordance  with  the  law  that  then  applied  to  the  sale 
of  oonmiissions  in  the  army,  the  Regulation  of  the 
Forces  Act,  1871  (34  &  35  Vict,  a   86),  an  officer 
when  he  retired  from  the  service  was  entitled  to 
certain  money  usually  called  *' purchase-money  for 
his  commission."    It  was  paid  by  the  Government 
to  army  agents.    It  was  plaoed  on  deposit  and  could 
not  be  paid  to  the  officer  until  his  retirement  was 
gasetted.    In  that  case  the  incumbrancer  who  was 
nrst  in  date  gave  notice  of  his  charge  to  the  army 
agents  after  the  money  had  been  paid  to  them  but 
before  notice  of  the  officer's  retirement  appeared  in 
the  OazeUe,    The  seoond  and  third  incumbrancers 
gave  notice  the  day  after  the  retirement  was  gazetted, 
and  then  the  first  incumbrancer  in  point  of  date 
gave  another  notice  five  days  after  the  notice  in  the 
QazeUe.    It  was  held  that  the  order  of  priority  of 
the  incumbrancers  was,  first  the  second,  then  the 
third,  and  then  the  first;   so  that  the  seoond  and 
third  incumbrancers,  by  giving  notice  after  the  fund, 
had   become    available   for   payment   and  was   in 
the  hands  of  the  agents  as  agents  for  the  officer, 
before  the  first,  gained  priority  over  the  first  incum- 
brancer.    What  happened  here  was  that  Frederick 
Dallas  executed  several  assignments  of  his  expectancy. 
At  the  death  of  the  testator  he  was  himself  sole 
executor  of  the  will,  and  no  notice  could  in  fact  be 
given  while  that  state  of  things  existed.     He  re- 
nounced his  executorship,  and  letters  of  administra- 
tion with  the  wiU  annexed  were  mnted  to  his  sister. 
Then  notice  were  given  to  her  by  some  of  the  in- 
cumbrancers on  the  5th  of  March,  1903,  and  on  the 
12th  of  March  notice  was  given  by  Stuart,  another 
incumbrancer*     Now,  the  question  is  whether  the 
principle  of  Johmtone  v.  Chx  does  not  apply  to  the 
ncU  of  this  oase,  and  it  seems  to  me  that  it  does.    In 
Jo?MiUme  v.  Cox  the  principle  was  applicable  in  this 
way— that  although  at  the  time  when  the  incumbrance 
was  created  there  was  no  person  who  had  legal  con- 


trol of  the  fund,  yet  the  priorities  could  be  altered 
the  moment  when  a  person  came  into  existence  whohad 
legal  control  of  the  fund  and  to  whom  e£Eeotiye  notios 
could  be  given.  Here  there  was  no  perscm  who  had 
control  over  the  fund  until  the  grant  of  the  letters  of 
administration,  and  the  fact  that  at  the  time  of  the 
death  of  the  testator  there  was  no  one  who  had  legal 
dominion  over  the  fund  does  not  make  any  diffarenoe. 
It  was  said  that  the  distinction  between  the  oase  and 
the  army  agents'  cases  was  that  in  those  cases 
directly  the  fund  came  into  existence  there  was  a 
person  to  whom  notice  could  be  given,  while  in  this 
case  there  was  not,  but  in  my  opinion  that  is  a  matter 
of  detail  and  does  not  alter  the  principle.  Tnen  m 
regards  the  point  that  Frederick  Dallas  waa  himsrif 
the  executor,  and  the  position  was  the  same  as  when 
notice  of  an  incumbrance  has  been  given  to  a  trustee 
who  has  died  or  retired,  and  ought  not  to  be 
prejudiced  by  the  fact  that  there  is  an  i^pointmsnt 
of  a  fresh'  trustee  who  is  not  aware  of  the  notioe 
already  given  and  receives  a  fresh  notioe»  I  agree 
with  what  has  been  said  by  my  lord  on  this  point.  I 
only  say  that  we  are  not  now  deciding  whether  notioe 
to  an  executor  who  does  not  act  and  renounces  is  of 
any  value  whatever.  I  should,  personally,  be  very 
slow  to  adopt  that  proposition. 

Cozens-Habdy,  L.  J.— I  am  of  the  same  ommoo. 
I  agree  with  what  has  been  held  by  Buckley,  J.,  end 
I  am  so  entirely  satisfied  with  the  reasons  assigned  hj 
him  for  his  decision,  and  also  with  what  lus  been 
said    by    my  brethren,  that  I   shall  not    ooespj 
more  than  a  few  minutes  in  giving  my  judgmBoL 
It  is  not  open  to  tu  since   Ward  v.  Dunoombe  to 
hold  otherwise  than  that  the  rule  in  Dearie  t.  EaU 
is  independent  of  the  conduct  of  the  inoumlmion. 
It  is   also   clearly   settled   that   the  rule  9^^ 
although  there  was  no  trust  fund  and  no  trartss 
in  existence  at  the  time  of  the  several  aMgnmenti. 
The  army  agents'  oases  are  only  intelligible  on  thst 
view.    Johmtone  v.  Cox  was  a  dear  dedskm  on  tiie 
point.    The  matter  was  not  elaborately  dealt  witii 
both  by  Bacon,  V.C,  and  by  the  Court  of  Appeal  in 
that   oase,    but  it  had  been  dealt  with  betee  in 
Calieher  v.  Forbes,  and  the  principle  was  reoognlssd 
by  Lord  Selbome  in  Addieon  v.  Cox,  21  W.  B.  180, 
L.  B.  8  Oh.  76,  in  1872,  so  that  it  is  not  open  to  ns 
to  reconsider  it.    Tnerefore  there  is  only  one  point 
left    It  was  said  that  Frederick  Dallas  as  mtngaix 
had  knowledge — as,  of  course,  he  had — of  hu  own 
incumbrances,  and  that  the   knowledge  iHiibh  he 
possessed  of  his  own    incumbrances,  he    being  an 
executor  named  in  the  will,  must  be  regarded  as 
equivalent  to   a   notice   entitling  the  aaaigneea  to 
priority  in  order  of  date.    I  do  not  agree.    It  sesas 
to  me  that  the  knowledge  of   the  assignor  is  an 
entirely  different  thing  from  the  knowledge  obtained 
by  notioe  given  by  the  assignee  to  the  peraoowk) 
has  control  of  the  fund.    Under  these  drcnnutanoes 
it  is  not  necessary,  therefore,  to  decide  whether  notios 
to  an  executor  who  renounces  and  disnlaimii  has  or 
has  not  any  force  or  validity.      But,  speaking  lor 
myself,  I  should  require  a  great  deal  of  aigumeDt  to 
induce  me  to  accede  to  the  proposition  submitted  to 
us  in  the  present  case  on  that  point. 

Appeal  dUmieted. 

Solicitors,  George  8.  Warmington  &  Co, ;  Brookiy 
Jenkins,  &  Co. ;  Smith  &  Co.,  for  Duignant  &  EQAsA, 
Walsall;  Arthw «/.  Speechly;  MarihaU  &  MarsMaO. 
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In  re  The  Lead  Co/s  Workmen's  Funds 
Society. 

liOWES  V.  Gk>VEBNO&  AND  COMPANY  FOB  SmELTINO 

Down  Lead  with  Pit  and  Sea  Coal,  (a.) 
Friendly  socidy  —  Unregistered  eociety  —  Continuance 
imprcKticdble — DiesoltUion — Juriediction  to  wind  up. 

Where  there  is  a  fund  which  helonga  to  a  number  or 
society  of  pereons  who  have  individually  certain  interests 
therein  regulated  either  by  a  trust  deed  or  by  a  body  of 
rtUeSt  and  especially  where  tlie  fund  is  vested  in  a  trustee 
upon  trust  for  those  persons,  if  the  rules  cannot  be 
carried  into  effect  modo  et  forma  and  the  society  ean^ 
tinued  unthout  giving  certain  members  more  than  they 
are  entitied  to  as  betvoeen  themselves  and  the  other  mem- 
hers,  the  Court  has  jurisdiction  to  interpose  and  vnnd  up 
the  society  /or  the  purpose  of  administering  its  funds 
and  distributing  them  equitably  among  its  members. 

A  fund  was  formed  for  the  purpose  of  providing  the 
wcrhnen  and  others  employed  by  a  company  with  all<yw^ 
ances  during  sickness  or  infirmity  and  pensions  during 
old  age.  Bales  concerning  the  membership  of  the  society 
of  time  entitled  to  the  fund  were  made,  and  from  time  to 
time  altered,  under  which  entrance  fees  were  paid,  the 
sums  for  allowances  and  for  subscriptions  were  fixed, 
and  provision  was  made  thai  when  members  attained 
sixty-five  years  they  should  cease  to  contribute  to  the 
funds  or  to  have  any  allowance  for  sickness,  but  they 
should  become  entitled  to  Jmvc  a  weekly  allowance  or 
pension  for  the  remainder  of  tlieir  lives.  Under  these 
rules  the  society  existed  for  nearly  a  century.  The 
society  was  governed  by  a  committee  chiefly  composed  of 
the  officials  of  the  company.  The  company  having 
ceased  to  employ  workmen,  and  having  practically  ceased 
business,  and  no  new  members  having  for  some  years 
joined  the  society,  it  became  impracticable  to  carry  out  the 
rules,  and  it  was  found  tJtat  if  the  society  contintu^  the 
funds  vwtUd  become  exhausted  for  the  benefit  of  some 
members  only.  At  a  meeting  of  the  members  a  majority, 
both  of  pensioners  and  non-pensioners,  voted  for  a  disso- 
lution. 

Held,  tJutt,  under  such  circumstances,  although  the 
society  was  not  a  partnership,  yet  the  court  had  jurisdic- 
tion to  wind  it  up,  and,  not  being  able  to  do  more  justice 
by  continuing  it,  would  wind  it  up  for  the  purpose  of 
distributing  its  funds  equitably  among  its  members 
according  to  their  respective  interests  therein  under  the 
rules. 

Aotioo* 

This  was  an  action,  brought  on  without  pleadings, 
asking  for  a  certain  declaration  with  regard  to  we 
rights  of  members  of  the  above  society  who  had 
attamed  the  age  of  twenty-one  years,  and  to  have 
the  society  dissolved  and  its  affisirs  wouid  ap  by  the 
court.  Two  questions  arose,  one  of  construction  of 
the  rules  of  the  society,  and  one  of  the  jurisdiction  of 
the  court  to  have  the  society  wound  up.  The  case  is 
reported  only  upon  the  latter  question. 

The  society  was  established  in  connection  with  the 
defendant  company,  which  was  established  by  royal 
charter  in  the  early  part  of  the  eighteenth  century 
prindpidly  for  the  purpose  of  working  lead  ore  in 
Durham,  Cumberland,  and  Westmorland.  In  the 
eady  part  of  the  nineteenth  century  a  fund  was 
started  for  the  benefit  of  the  workmen  employed  by 
the  company.    The  persons  entitled   to   that  fund 

(a.)  Beportedbyl^XYiLiJiTEBBXJTT,  Esq.,  Barrister- 
at-Law, 


formed  the  above  society,  which  from  the  year  1828 
was  governed  by  certain  rules,  but  which  was  never 
regi^ered  under  the  Friendly  Societies  Acts.  Altera- 
tions of  the  rules  were  from  time  to  time  made  down 
to  the  year  1891.  No  deed  of  any  kind  was  entered 
into  by  or  on  behalf  of  the  company  with  reference  to 
the  society,  but  the  funds  of  the  society  stood  in  the 
name  or  in  the  booktf  of  the  company.  The  rules 
stated  that  the  objects  of  the  society  were  to  promote 
and  establish  union,  friendship,  and  mutual  asiist- 
ance  among  its  members,  and  to  provide  for  them,  by 
means  and  out  of  the  society's  funds,  aid  towards  a 
comfortable  subttstouce  in  times  of  sickness  and  old 
age,  and  other  ben^ts  and  advantages ;  and  that  the 
purposes  to  which  the  funds  of  the  sodetv  should  be 
appucable  should  be  a  provision  of  such  benefits  and 
advantages  as  aforesaid  in  accordance  with  the  rules 
of  the  society.  Provision  was  made  for  certain 
entrance  fees  and  for  contributions  from  each  member 
until  attaining  the  age  of  sixty-five  years.  The 
society  wm  to  be  managed  by  a  general  committee 
assisted  by  a  finance  committee  and  by  local  com- 
mittees. Membership  was  confined  to  regular  workmen, 
agents,  darks,  and  others  in  the  employ  of  the 
company. 

The  company  was  to  be  the  custodian  of  the  invested 
funds  of  the  sodety  so  long  as  it  continued  to  be 
willing  to  act  in  that  capacity. 

Bule  22,  after  providiog  that  the  benefits  given  by 
the  society  to  its  memben  should  indude  an  allow- 
ance of  7s.  a  week  to  every  member  who  had  not 
attained  sixty-five  years  and  was  confined  to  his  bed 
by  sickness  or  infirmity,  with  a  smaller  allowance  in 
the  event  of  partial  mcapadty,  continued :  "  Every 
member  upon  attaining  the  age  of  sixty  years  shall 
cease  to  contribute  to  the  society,  and  he  can  then  no 
longer  daim  any  allowance  for  accident  or  sickness, 
but  shall  become  indefeasibly  entitled  to  a  weekly 
allowance  of  6s.  for  the  remainder  of  his  life,  whether 
in  sickness  or  in  health,  and  without  being  under  any 
restriction  as  to  work;  and  such  weekly  allowance 
shall  not  be  liable  to  forfdture  under  any  of  these 
rules." 

Owing  to  a  fall  in  prices  the  company  discontinued 
working  their  mines,  and  had  ceased  their  business, 
and  were  selling  off  their  property.  The  local  officials 
of  the  company  had  been  discharged,  and  workmen 
were  no  longer  employed,  and  no  new  members  of  the 
society  had  been  admitted  since  1899.  The  result 
was  that  the  rules  as  to  the  management  of  the  funds 
of  the  society  could  no  longer  practically  be  carried 
into  effect,  as  the  officials  who  constituted  the  com- 
mittee whose  duty  it  was  to  frame  and  carry  out  the 
rules  in  many  instances  no  longer  existed  as  such. 

Evidence  was  given  by  the  actuary  to  the  sodety, 
which  his  lordship  accepted,  that  if  the  society  were 
allowed  to  go  on  and  no  immediate  division  of  the 
funds  were  made  they  would  soon  become  exhausted, 
and  there  would  be  a  large  defidency  in  the  payment 
of  the  existing  pennons  and  dck  allowances. 

The  invested  funds  of  the  company  consisted  at  the 
time  of  the  trial  of  some  £32,000  in  Oonsols  standing 
in  the  name  of  the  company.  There  were  439  mem- 
bers of  the  sodety,  of  whom  eighty-eight  were  sixty- 
five  years  old. 

The  matter  came  before  Byrne,  J.,  in  March  last, 
and  in  accordance  with  his  desire  a  meeting  of  the 
members  was  convened  at  which  fifty-four  pensioners 
and  250  non-pennoners  voted  for  a  dissolution  of 
the  sodety  by  the  court,  and  twenty-nine  pensioners 
and  thirty'K>ne  non-pensioners  voted  against  a  dissolu- 
tion in  any  form  either  by  the  court  or  under  the 
Friendly  Sodeties  Act 

The  present  action  was  brought  by  two  plaintiffi 
who  were  members  of  the  sodety»  under  the  age  of 


SH 


THE  WEEKLY  REPORTER. 


[Jniy^lSOl,]  Vol   UL 


High  CoimT, 


In  bi  Th£  liEAsy  Go/a  Woekmiu'b  Fithds  BootSfT. 


High  Ooimf . 


^  Bixty-i!T6  yeaTi»  on  behalf  o!  1hemael?e»  and  all  other 
Imembere  imdef  that  age  agamat  the  company 
aa  cuatodmn  of  the  trust  funda,  and  agaiDit 
four  meojbera  of  th#  Bociety  who  had  attained  rimty- 
five  years  and  were  panBionerSi  two  of  whom  had 
voted  for  and  two  against  the  diaaolution  of  the 
Booiety.  The  plaintiffa,  after  claims  upon  the  con- 
it  ruction  of  the  rules  as  to  the  right  a  of  the  members 
over  sixty-iTa  yeara  to  have  their  weekly  allowantjefl 
paid  without  regard  to  the  membera  under  that  age. 
claimed  to  have  the  society  disBolved  and  its  afft^ire 
wound  np  under  the  direction  of  the  eourtt  and  t:j 
have  the  rights  of  all  parties  beneficially  interested  in 
the  trust  fnnda  ascertained  and  declared. 

Narton,  E.Cf  and  Ma^Swinney,  for  the  plamtiffa.— - 
Thia  ia  a  partnership,  and  the  court  has  jnriadiction 
to  wind  it  up  :  Llotjd  v,  Loarmg,  6  Ves.  773 ;  FeaTcs  v. 
Piper,  17  Yea,  1 ;  Beaumont  v,  MertidM,  3  Tea,  &  B. 
1^0;  Silver  ?•  Bamts,  6  Bing.  N.G*  180,  186;  Ounjiadc 
V.  JTiimr^,  45  W.  K.  m,  limt>]  2  Gh.  679;  In  re 
A  i/rHan  District  Friendly  and  Frovidmt  Sucietr/t  \  I 
*  W.  R»  301 ;  Indcpenikni  Protestant  Society,  [1895]  1  Ir. 
1 ;  Jone^  v^  Lord  Charkmont,  16  Sim*  271 ;  dements  v, 
B&wt^,  17  8im»  167;  Ward  v.  Sittinglourne  and  Shter- 
nasa  Railway  Co.,  L*  E.  9  Ch.  488 ;  iJitfe;  of  Bedford  v, 
Ellis,  [1901]  A.  C.  8;  Lindley  on  Partn^rahip  (6th 
ed.)«  p.  465.  The  partnerahip  being  formed  oefore 
1862  is  not  illegal;  Sham -w.  Simmomt  32  W.  E.  292, 
12  Q.  B,  D.  117. 

They  also  cited  McKtnny  v.  Mayor  and  Corporation 
ofBarmhy,  10  Times  L.  R  553;  Kemp  v,  Wrifjht, 
[18&5]  1  Ch,  121 ;  and  Botten  v.  Clttf  and  Suhurban 
Permanent  Building  SodHy^  44  W,  E,  12,  [1895]  2  Ch, 
44L 

Cave,  K.Ct  and  Adkr,  for  the  defendants  who 
voted  for  the  diaiolution^  supported  the  above  argu* 
menta  and  cited  In  re  Sinclair^  45  Wp  B.  596,  [1897] 
1  Ch>  921.  The  society  being  trustees  of  the  fund, 
the  court  has  jurisdiction  to  diasolve  it  by  way  of 
execution  of  the  trnat, 

Eowdent  K.C.^  and  P.  I\  B.  Stokes,  for  the  defend- 
anta  who  voted  againat  the  reaglution^ — The  aasocia^ 
tioQ  ta  not  a  partnership  (see  lindley  on  Partnerahip 
(5th  ed.),  book  1,  ehap.  1,  s*  5},  and  there  ia  no 
precedent  for  winding  it  up. 

Canon,  K*C*f  and  A .  J,  Spencer,  for  the  company, 

WAKRiwaTOlf,  J* — Mr,  Adl«r,  the  actuary,  say  a 
that  if  the  society  is  allowed  to  go  on  a^  at  preaettt 
the  funds  will  soon  b^  exhausted,  and  there  will  be  a 
de&ciency  in  the  payment  of  the  exiatiog  pensions  and 
sick  allowances,  with  the  result  that  a  number  of 
those  who  are  now  in  the  poaidon  of  having  oome 
intereat  in  the  fund  and  the  expectation  of  getting 
some  tangible  benefit  out  of  it  will  be  deprived  of  any 
such  benefit  The  fact  alao  that  the  company  hai 
given  up  ita  bu^ineos  aeemi  to  me  to  go  a  long 
way  to  deprive  the  aoeiety  of  the  aabstrstum  upon 
which  it  was  founded — namely ^  to  be  a  society  for  the 
bene^t  of  persons  who  were  or  had  been  employed 
by  the  company.  Now,  what  is  proposed  to  be  done 
— if  that  ia  material  for  the  present  purpose^  which  I 
rather  doubt,  but  I  may  aa  well  allude  to  it — ia  that 
judgment  should  be  pronounced  for  winding  up  the 
afifatrs  of  the  society,  that  the  contributions  Bhould 
cease,  and  that  the  axistiDg  assets  should  be  divided 
among  the  members  of  the  lociety  equitably,  accord- 
ing to  the  intereats  which  under  the  rules  they  have. 
With  regard  to  that  it  is  said  that  the  court  has  no 
power  to  make  such  order.  Mr.  Norton,  on  behalf  of 
the  plaintiffs,  in  the  first  instance,  put  the  case  upon 
the  ground  of  partnerfhip*  He  said  that  this  was  a 
partnaership,  and  could  be  wound  up  like  any  other 
budneea,  and  he  cited  in  support  of  that  contention 


Lhyd  Y*  Lnaring,  Beaumont  "v.  Aferedti/*,  and  Silvrr  v* 
Barnes^    In  each  of  these  cases  a  lOciety  having  some 
similaiity  to  the  one  in  the  case  before  me  was  referred 
to    as   a    partnership^    but    it    was    referred    to  at 
such    for    a    different    purpose,   and   not,    I  thiakj 
with  a  view  of  founding  upon  it  any  decree  for  dia- 
solution,   or    any    relief    such    as    is    usually  given 
in  partnership  cases.      It  has  been  pointer!  out  in 
Lindley  on  Partnership,  in  the  paasage  which  Mr, 
How<kn    referred    to,   that    the   nae    of    the   wacd 
*' partnership "    in    connection  with  these    eocietiss 
was  really  a  misnae  of  the  ternif  and  I  quite  agrat 
with  that,  if  I  may  say  so  respectfully.     I  think  that 
they  are  not  partnerships  either  within  the  definition 
of  the  Partnership  Act  of  1S90,  or  within  the  general 
acceptation  of  the  word  "  partnership."    Bot  doeathfl 
jurisdiction  of  the  court  to  deal  with  the  funds  vested 
in   a    number    of    persons    for  their    joint    benefit 
depend  upon  its  being  shown  that  that  number  of 
persons  constitute  what  is  properly  and  techuvoally 
a  partnership?      That  is   where   I   differ    from   the 
argument  that    has   been  presented  to  me  by  Mr* 
Eowden.  Under  what  particular  jurisdiction  it  ahoald 
be  pu%  it  is  perhaps  rather  diffi.c?alt  to  lay,  but  f 
teems  to  me  that  where  you  have,  as  jou  msy  hmt 
In  the  present  case,  funds  which  belong  to  a  aumbifl 
of  peraons   who   have  individually  certain  intorertt 
therein  regulated  by   a  trust  deed,    or,    as    in  t&« 
present  case,  by  a  body  of  rules,  and  especially  when, 
as  in  the  present  case,  you  find  those  funds  vested  k  ^ 
a  trustee  for  the  members  of  that  society »    than  tj 
think  that  the  court  has  jurisdiction  to  interpotSi    If  J 
it  finda  that  the  interests  of  those  to  whom  the  faadf  ] 
belong  cannot  be  carried  into  efifect  moth  eC  fvmm,  m 
they  have  at  other  times  determined  amoogit  thm* 
selves  they  shall  be  divided,  then  I  think  thil  tits 
court  has  power   to  interpose  and  aaj  that  joitios 
cannot  be  done  by  allowing  these  rules  to  g9  cm  { 
as   they  have  gone  on  hitherto ;  because  if  that  it 
allowedi    certain  members    of    the  society   will  gel 
benefits  to  which  ai  between  thenLselvea  and  the  otto 
membera  they  were  never  entitled  to  get ;    and  the 
ooly  way  in  which  justice  can  be  administared  o& 
equitable  principles   ia   to  endeavour  to  do  tlw  bill 
one  can  to  give  to  each  member  of  the  eoolet^  tbat 
iutertat  in  the  funds  to  which  he  is  justly  eatitl«d; 
and  that  can  only  be  done  by  winding  the  aodety 
np.      It    seems    to    me,    therefore^    that    oti    thtl 
ground  I  must  make  an  order  for  the  winding  up  of 
the  society  and  its  affaira,  and  for  the  distributioo  (if 
the  fond  among  the  peraons  benefici&Uy  interevted 
therein.     With  regard  to  authority ,  no  case  haa  baeil 
cited  to  me  on  either  side,  and  I  can  find  no  CMtt 
which  tends  to  ahow  that  I  have  no  juriadiclion  lach 
as  I  am  minded  to  assume.     On  the  other  hand,  &o 
case  hai  been  cited  directly  showing  that  I  have  inch 
juriftdiction  ;  but  the  case  of  Pearce  v.  Piper  haa  bMD 
cited,  where  it  is,  I  thinks  clear,  when  the  case  it  oai«- 
fully  examined,  that  the  Lord  Chancellor,  porbapa 
without  deciding  it,  assumed,  and   acted  upoo  th« 
assumption,  that  he  had  jurisdiction  to  deal  with  tb« 
fund  in  a  case  very  much  like  the  present  one.     In 
that  case  there  was  a  society  called  ''The  Amiqabla 
Society  of  Master  Bakers*-'    It  had  been  eatabJi^bed 
in  the  year  XI BH  under  certain  articles  of 
which  I  need  not  read  in  detail,  but  they  ' 
like  the  rules  in  the  present  oa«e«     It  ia  snfftctlant  for 
me  to  aay  that  it  wai  a  aodety  eatablished  Idr  Ika 
purpose  of  raising  a  fund  to  provide  certain  nniniitipg 
for  superannuated  workmen,  and  to  proTide  aick  ps^. 
The  society  had  got  into  difficulties  very  much  mm  tim 
present  society   baa,   and  the  Master  of  the  _Bolb« 
before  whom  the  matter  came,  at  the  angg^Moo^  dI 
the  plaintiffs^  dealt  with  it  in  thia  way.    Ttie  plain tiffi 
in  that  case,  unlike  the  pluntsffa  in  the  prea«nt 
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did  not  daim  a  distolntion,  but  they  claimed  to  have 
the  sooiety  continued,  and  to  have  direotions  given 
which  would  ensure  liieir  funds,  and  so  enable  them 
to  go  on;  and  the  Master  of  the  Bolls,  in  compliance 
with  the  prayer  of  the  plaintiffi,  made  a  decree  for 
an  account  against  the  trustees,  and  directed  an 
ioquiry  to  ascertain  what  wai  due  to  the  plainti£B9  for 
arrears  of  their  annuities,  and  to  have  the  produce 
of  the  fund  applied  in  payment  of  the  annuities, 
and  if  the  subscriptions  and  the  rents  and  the 
produce  of  the  funa  were  not  sdfioient  to  provide 
the  annuities  in  full,  then  to  have  the  suDsorip- 
tions  increased*  That  was  appealed  hrom  to  Ihe 
Lord  Chancellor.  There  haa  been  a  resolution 
apparently  of  a  majority  of  the  members  to  dissolve 
the  society,  and  the  prayer  of  the  petition  of  appeal 
insisted  «  that  the  bill  should  be  dismissed,  that  the 
resolution  to  dissolve  the  society  was  proper,  and  that 
a  court  of  equity  ought  not  to  lend  its  aid  and  give 
effect  and  duration  to  an  undertaking  founded  in 
mistake,  and  the  consequence  of  which  must  inevitably 
involve  in  ruin  many  of  the  parties."  It  will  there- 
fore be  observed  that  the  appellants  desired  that  the 
undertaking  should  be  ended,  and  the  reipondentf, 
supporting  the  decree  of  the  Master  of  the  Bolls, 
desired  to  have  it  continued.  It  is  difficult  to  follow 
the  case  throughout  bdoauie  it  extended  over  many 
days,  and  there  are  detached  bits  of  judgment,  some 
on  one  day  and  some  on  another,  but  attheeod,  on  p.  19, 
(17  Yes.)  we  find  the  Lord  Ohancellor  saying :  '*  This 
■odety  will  be  sensible  that  it  is  much  more  easy  for 
them  than  for  the  court  to  arrange  this  ** — that  is,  to 
arrange  their  affairs  generally.  He  coctiuues :  "If 
they  cannot  agree  on  some  plan,  I  must  refer  it  to  the 
master  to  make  similar  inquiries  to  those  directed  by 
liOrd  Thurlow,  taking  the  assistance  of  a  calciUator, 
and  to  inform  me,  if  this  society  cannot  longer  exist, 
what  will  be  an  equitable  distribution  of  the  fund 
•nbeoribed.  But  that  course  is  not  to  be  taken  unless 
the  court  is  Unable  to  do  more  justice  by  securing  to 
those  who  have  and  may  become  entitled  to  annuities 
the  enjoyment  of  them.'*  I  think  it  is  clear  that  the 
liord  Ohancellor  considered  that  if,  as  he  says,  the 
■odety  could  not  longer  exist  the  proper  course 
was,  after  having  obtained  the  advice  and  the 
assistance  of  the  master  and  of  a  calculatar,  to 
make  an  equitable  distribation  of  the  funds 
which  had  been  subscribed.  It  will  be  observed  that 
he  inserts  one  conditiou— namely,  that  that  course  is 
not  to  be  taken  unless  tbe  court  is  unable  to  do  more 
justice.  The  Lord  Ohancellor,  therefore,  in  that 
case,  does  not  provide  me  with  an  authority  sufficient 
to  enable  me  to  pronounce  the  judgment  which  I  am 
asked  to  pronounce.  Having  had  the  evidence  read 
to  me,  I  come  to  the  conclusion  upon  the  facts  that 
the  court  is  unable  to  do  more  justice  by  securing  the 
annuities  than  by  making  a  distributiou  of  the  f  and. 
I  think,  therefore,  that  I  must  pronounce,  under  the 
third  clause  of  the  summons,  a  judgment  declaring 
that  the  affairs  of  the  society  ought  to  be  wound  up 
by  and  under  the  direction  of  the  court,  and  that  the 
rights  of  all  parties  beneficially  interested  in  the 
funds  of  the  society  ought  to  be  ascertained,  and  that 
such  funds  should  be  distributed  amongst  the 
members  of  the  sooiety  accordingly,  and  I  direct  a 
scheme  for  the  purpose  to  be  drawn  up  in  chambers. 

Winding  up  order  rmadt. 

Solicitors,  RidtddU  &  8<m$,  for   W.  J.  d:  E.   C. 
WaUorit  Barnard  Oastle ;  Clarke,  Bawlina,  <k  Co, 
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(Oh^'ell,*^J.)  }  ^^•^  ^• 

Attobnby-Gbnbbal  v.  Sandovbb.  (a.) 

Copyhold — Fine  on  admittance — Colourable  purcJuue — 
Amount  of  reaionaUe  fine. 

A,  having  agreed  to  purchase  a  copyhold  property  in 
the  Manor  of  Bichmondt  in  order  to  avoid  payment  of 
the  fine  on  admittance  suheequenUy  purchased  a  smaller 
copyhold  property*  The  agreement  for  purchase  provided 
that  the  vendor  should  retain  the  rents  and  remain  liable 
for  the  repairs.  A.  was  admitted  in  respect  of  this 
property,  and  paid  the  fine  on  admission.  Subsequently 
ne  was  also  cMmitted  in  respect  of  the  larger  property, 
paying  {by  the  custom  of  the  manor)  a  nominal  fine  only. 

Held,  that  the  Crown,  as  Iwd  of  the  manor,  was  en- 
titled to  the  fine  on  the  larger  property,  as  the  sale  of  the 
smaller  property  was  a  colourabU  sale,  and  the  Crown 
was  entitled  to  be  placed  in  the  same  position  as  if  the 
admission  had  never  taken  place. 

Held,  also,  that  the  rule  that  an  arbitrary  fine  ought 
not  to  exceed  two  years*  improved  value  does  not  apply 
when  the  admission  exempts  from  fines  in  cases  of  future 
purchases. 

Information  on  behalf  of  the  King,  ai  lord  of  the 
manor  of  Bichmond,  claiming  that  a  fioe  was  due  to 
the  King  as  the  lord  of  the  manor  of  Blohmond. 

By  the  custom  of  the  manor  of  Bichmond :  **  He 
that  is  a  stranger  and  comes  to  be  tenant  of  any 
copyhold  lands  belon^ng  to  the  said  manor  is  finable 
for  the  same  at  the  will  of  the  lord  of  the  said  manor 
as  the  first  tenant,  but  never  after  he  is  once 
admitted  to  be  tenant  doth  he  pay  any  arbitrary  flue 
for  any  other  lands  that  he  shall  buy  within  the  said 
manor.  The  fine  certain  paid  by  the  copyhold 
tenants  at  the  taking  up  of  their  estates  or  upon 
admittances  to  purchase  amone  themselves  is  no 
more  but  two  years'  quit  rent  due  for  the  lands  or 
tenements  to  be  taken  up  or  bought." 

The  information  stated  that  shortly  before  July, 
1902,  the  defendant  Sandover,  who  was  not  a  tenant 
of  the  manor,  agreed  to  purchase  a  mesiuage  known 
as  Ormond  Lodge  from  John  Thomas  Billett  for  the 
sum  of  £1,750.  The  sum  payable  to  the  King  by  the 
defendant  had  been  assessed  at  the  sum  of  £400. 

In  order  to  avoid  payment  of  the  flue  on  the 
purchase  the  defendant  Sandover  arranged  with  the 
defendant  Long,  who  is  a  tenant  of  the  manor,  for 
tiie  purchase  by  Sandover  from  Long  of  a  copyhold 
cottage  known  as  11,  Prospect-place,  Bichmond. 

The  agreement  in  writing,  which  was  dated  the 
22nd  of  July,  1902,  provided  that  Sandover  should 
purchase  the  cottage  at  the  price  of  £100,  and  should 
reconvey  the  same  to  Long  for  the  sum  of  £75,  and 
bear  and  pay  all  costs  in  connection  with  the  trans- 
fer. The  rents  were  to  be  retained  by  Long,  who 
was  to  pay  the  outgoings.  If  Sindover  wiSied  to 
retain  the  cottage  he  was  to  pay  the  further  sum  of 
£80. 

The  steward  of  the  manor  had  no  notice  of  this 
agreement  of  the  22nd  of  July,  1902. 

Sandover  completed  the  purchase  of  the  cottage 
from  Billett,  and  on  the  13th  of  August,  1902,  11, 
Prospect-place  was  surrendered  by  Long,  and  on  the 
same  dav  Sandover  was  admitted  a  tenant  and  paid  a 
flue  of  £32. 

Subsequently,  on  the  29th  of  September,  1902, 
BiUett  surrendered  Ormond  Lodge  to  Sandover, 
who  was  admitted  on  paying  a  fine  of  6d.  only,  being 
two  years'  quit  rent. 

The  information  prayed  that  it  might  be  declared 


(a.)  Beported  by  Alak  Hoqo, 
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that  the  alleged  purobaie  from  liong  by  SandoT^r  of 
lU  Prorpect-plaoa  waa  oolourable  and  void  aa  against 
the  GcowQ,  and  that  the  defendant  Sandover  wai  not 
A  tenant  of  the  manor  before  hi«  admittance  to 
Ormond  L^dge,  and  that  be  be  ordered  to  pay  the 
anm  of  £400  less  the  laid  ratos  of  £32  and  6d, 

Sir  R.  Finlat/i  A.O.,  and  Vaughan  Hdwkim,  f^r 
the  OroffD,'-II  there  had  been  a  bond  fi4e  lale  he 
wonld  hftfe  befn  entitled  to  avoid  payment  of  the 
fine  in  this  way,  but  thia  waa  a  colonrable  sale,  as 
shown  by  the  agreement,  which  prOTidM  that  the 
vendor  ihall  retain  the  rents  and  also  remain  liable 
lor  repairs.  That  being  to,  the  lord  is  entitled  to  be 
placed  in  the  Bame  poiition  aa  if  the  admittance  had 
not  been  made :  Bex  v.  Bougheyt  1  B.  &  C,  565*  Aa 
regarda  the  amonnt  of  the  fine,  no  doubt  two  yeora' 
improved  value  is  the  general  nile»  but  that  doea  not 
apply  where  payment  of  the  fine  gives  the  purchaser 
exemption  on  a  future  purchase :  Wattioa  on  Copy- 
holdi  (4th  edO,  p^  &"2, 

Danckwirtit  K.C.^  and  Eolman  Ortgoru^  for  the 
defendant  Sandover.— The  tranaaction  waa  a  genuine 
one,  and  even  if  Sandover  only  became  a  trustee  for 
Longf  he  would  still  have  been  bound  to  admit  him : 
iJex  V,  Hmdon,  (ISSS)  2  T.  E,  484.  The  fiae  here  i* 
bad,  because  it  is  at  the  will  of  the  lord  :  Dmgias  ▼. 
Earl  Dymrt,  (1861)  10  a  B,  N.  S,  688,  10  W,  B.  Dig. 
2U 

Cave^  KM^t  mad  QUh€r&  Smithy  tot  the  defendant 
Long. 

Flnlay,  A.G.,  in  repl j.^Doiiglaa  v*  Marl  I>y§aH 
turned  upon  the  pecnli^r  form  m  which  the  qneation 
Wft»  left  to  the  court. 

Channell,  J* — I  think  in  thia  caae  I  must  find  for 
the  Grown.      In   my  opinion  the    transaction    wa« 
oolo arable ;   not  that  I  think   thea*©  waa   anything 
fraudnlent  about  it.  because    any   purehaaer  has  a 
right,  if  he  can,  to  evade  thia  oujtom— that  is,  so  to 
conduct  bifl  purchase  as  not  to  subject  himself  to  the 
larger  fine*     It  waa,  I  think,  perfectly  legitimate  for 
Sandover     to     purchaae    the     cottage     from    Long 
with  an  understanding  that,  it  desired.  Long  should 
pnrchaaa  it  back  again*     The  transaction  wonM  then 
have  passed  the  property  in   the  cottage  to  Sandover, 
and  the  rents  and  profits  of  it  and  the  liability  to 
repair  it  would  have  been  his ;  and  it  would  have  been 
immaterial  that  hti  wanted  to  become  the  owner  for 
the  purpose  of  getting  on  the  roll  aa  a  tenant  and  of 
getting  thereby  the  adirantage  of  being  able  to  get  on 
the  roU  in  reapeot  of  another  property  for  a  less  fine 
than  he  would  have  to  pay  if  he  was  not  a  tenant. 
But  it  must  be  a  real  transaction,  and  if  he  pretends 
to  purchaae  the  property  when  there  ia   no  intention 
that  the  property  should  pass,  then  the  transaction  is 
not  real,  but  colourable.     And  if  not,  notwithstand- 
ing that  it  is  oolourable,  he  is  in  fact  admitted,  then, 
inaamuch  as  the  admittance   waa  pTOCured  for  the 
expreiH  purpose  of  escaping  payment  of  the  larger 
fine,  the  lord  la  en  titled  to  treat  him  as  not  haying 
acquired  any  rights  under  the  admittance.     That  la  in 
accordance  with  the  law  as  laid  down  in  Ihx  v,  Boitghey, 
and  seems  to  me  in  accordance  with  general  principles* 
Whether,  if  the  tenant  of  a  copyhold  were  to  sur- 
render hie  tenement  in  favour  of  a  person  who  had 
not  acqnired  any  beneficial  interest,  and  whom  it  was 
desired  to  put  on  the  roll  merely  as  a  trustee  for  the 
Borrenderor,  I  need  not  here  decide.  In  all  probability, 
if  the  Burrender  was  not  made  for   the  purpose  of 
depriving    the   lord    of    a   fine,   the  lord  would  be 
bound  to  admit    him ;    but  if    it  were  shown  that 
the  object  waa   to  affect  the  lord's  right  to  a  fine, 
I  think  it  is  clpar  the  lord  would  be  entitled  to  refuse 
admittanoeH.    The  reaaon  why  I  think  that  this  tram* 


action  was  oolourable  is  not  that  there  waa  an  agree- 
ment by  the  vendor  to  repurchase^   but    that  the 
suppoied  purchaser  waa  not  to  have  the  renta  and 
profits  of  the  property  he  purchased  and  waa  not  to 
be  liable  for  the  outgoings.     That  seems  to  me  to 
show  clearly  that  it  waa  a  purchase  only  in  name, 
and  that  being  so  the  property  never  passed.     Now, 
that  being  so,  I  think  that  the  lord  is  entitled  to  be 
put  in  the  same  position  as  he  would  have  been  in  if 
he  had  never  admitted   the   tenant—that  ia,    he  is 
entitled  to  a  reasonable  fine  on  the  admittance  to 
Ormond  Lodge,     I  do  not  agree    that  because  in  tiis 
Qustom  the  amount  of  the  fine  ia  stated  to  be  at  the 
will  of  the  lord  the  cnstom  must  therefore  hm  had* 
Arbitrarv  finea  have  always  been  oonstrued  by  tbi 
conrt  as  being  limited  to  a  reaaonable  amoant,  and  ai 
a   general   rule   that  amount  must  not  exceed  two 
years*  improved  value.     But  there  is  authority  for 
saying  that  there   la   an  exception  to  that  general 
rnle  in  a  case  in  which,   aa  here,   the  admittauet 
purchases  a  special  right  to  be  admitted  to  any  othif 
property  thereafter  purchased  at  an  almost  nomical 
fine.       In  such  a  case  it  h  only  reasonable  that  on 
account  of  this  spedal  advantage  something  should  hs 
added  to  the  two  years'  value  which  constitute  ths 
maximum  fine  in  manors  where  thia  custotn  do««  not 
prevail,    ij  to  how  much  should  be  added,  it  Meai 
to  me  that  regard  ahould  be  bad  both  to  the  *ito  of 
the  property  to  which  admittance  ia  sought  and  al» 
to  the  question  whether  there  is  any  re&aon  to  thiM 
that  the  property  has  been  bought  for  tJie  pxi^mm 
^retting  admittance  to  other  property  at  a  faturt  dito* 
If,  for  instance,  I  bad  to  decide  what    wonM  hi / 
reasonable  fine  on  aflmiaiioD  to  the  small  ooltegv  tt 
Prospect -pi  ace  I  ihould  be  iuclinod  to  hold  thit  w'^ 
years  was  the  oroper  fine,  as  Dolben,  J*,  held  »fc 
case  cited  by  Watkina  {King  v,   DoUingtoa^  1  Show. 
83).      I  think,    on   the   whole*   that  to  doubla  t^4 
maximum  fine  where  the  property  is  of  subftanti  1 
value  woald  not  be  fair,  and  I  therefor*  fix  ths  iat 
at  three  yeara^  value — ^viz.,  £300. 
Judgm^ni  for  tht  Croiun, 

Solicitor  for  the  Croim,  Sdkitor  to    Wm^  «^ 
Forests, 

Solicitora    for    the  defendant  Sandov«r,    TfMm, 
Onprofif  t&  Co. 
BoUcitors   for   tha  defendant  hmgt    Skmom-Cot, 


I 


Boo.  It.  ^. 


K,  B.  Div. 
(Lord  Alveratone,  L,GJ»»  and  | 
Lawranoe  and  Kennedy,  JJ.) 

Eaten  v.  Ju3TicEa  of  SourHAMiPToa*  («•) 
Liceruing  lftw—B«/ti»t^l  *«  reaeuf—Appml  §0  ^mmim 
Mmons — Evidenct  at  quarter  sesiwwi** 
On  appml  to  guarier  scsiiori*  againAt  iAf  r^utal  •» 
renttv  a  Ikmce  ifie  only  €viden€4  prodiiud  la  tmpp^H  ef 
the  re/mal  im^  a  mnp  $hounng  that  there  were  a  ^<vf> 
numhtr  of  oihit  Itceitetd  houita  unihin  a  ihtiri  ditiammv 
the  licensed  premwes  in  (^uesSton. 

Hdd  (Kennedy.  Ju  diamiiing),  that  (Am  tim  m 
fvidena  oti  whifh  the  quarter  $u«^m*  tmdd  rt/mte  l» 
renew  the  licence  of  the  home* 

Case  atated. 

The  facta  of  the  case  and  the  argumenti  mfficavmy 
appear  from  the  judgments » 


(a.)  Eeported  by 


Al^AX    HOGO, 

Law* 


Eta*.   BaxAitmt-d^ 
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Baybn  v.  Justiois  of  Sottthampton. 


High  Cottbt. 


Avory,  K.O.  {Temple  Cooke  and  Emanuel  with  him), 
for  the  appellants. 

(7.  T.  Oilea  {Basiett  with  him),  for  the  respondents. 

The  following  cases  were  cited:  Bex  ▼.  Ho  ward  ^ 
61  W.  B.  21,_ri902]  2  K.  B.  363 ;  Evans  ▼.  Conway 
Juetiees,  48  W.  B.  677,  [1900]  2  Q.  B.  224 ;  Sharpe 
▼.  Wahefiddy  39  W.  B.  661,  [1891]  A.  C.  173. 

Cur,  adv,  vult, 

Dec  21.— KSNNEDY,  J.— I  need  not  say  that  in 
differing  from  my  lord  and  my  brother  Lawranoe  I 
feel  the  greatest  possible  doubt  as  to  the  correctness 
of  my  judgment,  but  I  feel  that,  having  formed  an 
opinion,  I  ought  to  give  fully  my  reasons  for  the  view 
which  I  do  tuce.  In  this  case  the  ooiut  of  quarter 
sessions  have  affirmed  the  refusal  of  the  respondents 
to  grant  the  renewal  of  the  licence  to  the  **  George  and 
Henry  *'  public-house  in  Orchard-lane,  Southunpton. 

€(eorge  Baven  is  the  tenant,  Crawley  &  Co.  are  the 
owners  of  this  house.  The  ground  of  ODJection  to  this 
house  was  that  it  was  not  required  in  the  locality  and 
neighbourhood. 

On  the  hearing  of  the  appeal  the  respondents, 
aooording  to  the  proper  and  universal  practice  in  such 
matters,  began.  They  called  William  Henry  Eillick, 
the  assistant  borough  surveyor,  and  John  Neish,  a 
detective  in  the  borough  police.  KiUick  proved  that 
if  the  *'  George  and  Henry  *'  was  taken  as  the  centre 
of  a  cirde  of  100  yards  radius  there  were  within  that 
drde  two  fully-ucensed  houses  and  seventeen  beer- 
houses; and  if  that  drde  were  enlarged  so  as 
to  have  a  radius  of  300  yards  there  would  be 
induded  within  it  no  less  than  fully  twenty- 
five  fully-licensed  houses  and  forty-seven  hw- 
houses.  The  same  witness  stated  that  no  objection 
had  been  served  in  regard  of  any  of  these  other 
houses ;  that  the  neighbourhood  was  thickly  peopled ; 
and  that  the  character  of  the  people  had  remained  the 
same  whfle  its  numbers  had  incrc»sed  in  the  last  ten 
years,  during  the  whole  of  which  period  the  appellant 
Baven  had  hdd  a  licence.  The  witness  produced  an 
ordnance  map  to  illustrate  his  figures  and  distances, 
and  to  show  uie  site  both  of  the  *'George  and  Henry," 
and  of  the  other  licensed  houses  wiuiin  the  area  to 
which  his  evidence  related  by  means  of  circles  and 
marks  drawn  upon  the  map.  The  witness  Neish 
corroborated  Eillick,  and  further  testified  the  neigh- 
bourhood was  a  troublesome  one  to  the  police.  The 
appdlants  thereupon  called  wibiesses,  but  ndther 
their  names  nor  the  nature  of  their  evidence  appear  in 
the  case.  The  court,  after  hearing  the  armaments  of 
oounsd,  affirmed  the  decision  of  the  licensmg  justices 
and  refused  the  renewal  of  the  licence  subject  to  the 
opinion  of  this  court  upon  the  point  intended  to  be 
raised  by  the  statement  of  this  spedal  case. 

That  point  in  substance  is  that  the  court  had 
not  any  evidence  that  this  house  was  not  required 
In  the  locality  and  neighbourhood.  If  there  was 
such  evidence  of  course  we  cannot  overrule  thdr 
decision.  In  my  judgment  it  is  impossible  to  say 
that  the  state  of  the  locality  and  the  ndghbour- 
bood,  and  the  evidence  given  in  regard  to  the  throng 
of  inns  and  beerhouses,  and  the  evidence  as  to  the 
podtion  of  this  house  in  regard  both  to  all  those 
public-houses  and  to  the  neighbourhood  did  not 
afford  any  evidence  which  entitled  the  court  of 
quarter  sesdons,  acting  judicially,  as,  of  course, 
they  are  bound  to  act,  to  affirm  the  deddon 
of  the  licensing  justices  in  refusing  to  renew 
the  licence  of  this  house.  As  I  understand  the  effect 
I  of  the  judgment  of  the  House  of  Lords  in  Sharpe  v. 
WahejUldfDoik  justices  at  the  licensing  sesdons  and 
also  Uie  court  of  quarter  sesdons  on  appeal,  exerdsing 
their  discretion,  ox  course  judicially,  are  entitled  to 


refuse  to  renew  a  licence  if  they  are  of  opinion  th%t 
the  public-house  to  which  it  relates  is  not  required 
for  &e  wants  of  the  neighbourhood.  To  my  mind 
there  can  be  no  question  that  the  sworn  evidence  in 
this  case,  with  the  justifiable  inference  to  be  drawn 
from  the  podtion  of  the  pubUo-house  in  relation  both 
to  the  ndghbourhood  and  to  the  other  public-houtep, 
miffht  be  hdd  by  the  tribunal  before  which  the 
evidence  was  adduced  to  establish  the  necessary  point, 
unless — ^and  this  is  the  gist  of  the  appellant's  conten- 
tion— ^it  is  not  mere^  relevant,  but  absolutely 
essential  to  the  proof  that  it  be  further  shown  by 
evidence  that  there  are  some  better  grounds  for  refusing 
the  renewal  of  the  licence  to  the  house  object^sd  to 
than  could  be  shown  to  exist  in  regard  to  the  licence 
of  any  house  within  the  ndghbourhood  under  con- 
dderation,  as,  for  example,  ia  regard  to  convenience 
of  sito,  or  business,  or  character,  or  the  extent  of 
budness  done.  Now,  speaking  for  myself,  I  know  of 
no  authority,  dther  in  the  licensing  statutes  or  in  the 
reported  cases,  which  can  be  dted  in  support  of  this 
argument.  On  the  contrary,  as  I  have  already  said, 
the  law  accepts  as  justification  for  the  refusal  to  renew 
a  licence  the  fact  that,  in  the  opinion  of  magistrates 
or  the  court  of  quarter  sesdons,  the  renewal  of  the 
licence  is  not  required  by  the  locality. 

It  may,  I  thmk.  properly  also  be  borne  in  mind 
in  conddering  the  appellant's  arguments,  firstly,  that 
to  attempt  really  and  satisfactorily  to  compare  the 
relative  cUiois  to  continuance  of  some  sixty  or  seventy 
houses  as  agdnst  the  one  house  objected  to  would 
plainly  involve  a  long,  most  difficult,  and  probably  in 
most  cases  an  impracticable  inquiry ;  and,  secondly, 
that  direct  evidence  as  to  the  wants  of  the  locality 
being  over-supplied  has  been  given  in  this  otse.  Jjx 
my  opinion  tiie  burden  of  counterbalancing  this 
evidence  should  be  on  the  applicants  for  the 
renewid  of  the  licence  to  show  that  the  particular 
licence  is  less  superfiaous  than  all,  or  even  than 
some,  of  the  other  public-houses.  The  applicants 
in  this  case  did  not  succeed  in  proving  any 
of  these  matters  on  their  own  behalf.  It  has  becoi 
urged  that  there  is  hardship  in  not  renewing  a 
licence  without  evidence  of  its  uselessness  or  incon- 
venience as  compared  with  the  other  houses  in  the 
vicinity.  I  agree  that  unless  all  the  houses  are 
compared  in  evidence  what  might  be  deemed  a 
harcUhip  may  arise.  But  our  duty  is  to  administer 
the  law,  and  in  my  view  the  thmg  to  be  dedded 
is  whether  or  not  this  public-house,  owing  to  the 
advantages  of  its  dtuation  or  t6  its  accommodation 
or  trade,  ought  to  keep  its  licence  in  view  of  the 
wants  of  the  area  in  which  there  are  a  number  of 
public-houses.  No  doubt  other  condderations  may 
be  taken  into  account  by  the  justices,  such  as  the 
length  of  time  during  which  a  licence  has  been  yei^ly 
renewed,  or  to  evidence,  if  it  is  given,  of  the  relative 
superiority  of  the  public-house  in  question  as  com- 
pared with  oUier  pubUc-houses  in  the  same  locality. 
But  in  deding  with  the  appellants'  contention 
here,  which  is  that  certain  evidence  is  not  merdy 
rdevant,  but  indispensable,  before  a  renewal  can 
be  refused  it  appears  to  me  to  be  essential  to 
comprehend  t^e  nature  of  that  which  is,  after  all, 
the  reid  and  essential  issue. 

The  only  other  matter  that  I  think  calls  for  notice 
was  a  subject  of  disousdon  at  the  hearing  before  us 
which  is  contained  hi  paragraph  5  of  the  spedal 
case:  <*It  was  contended  on  behalf  of  the  re- 
spondents that  the  map  and  facts  there  proved  were 
faots  on  wluch  we  couid  find,  and  were  evidence  to 
support  a  hiding,  that  the  sdd  licence  was  not 
required  as  aforesdd;  and  although  such  evidence 
did  not  differentiate  the  said  *'  George  and  Henry" 
from  the  otiier  licensed  houses  in  the  neighbourhood* 
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7«i  if  it  wera  neceieary  »o  to  differentiate  it  weight 
Rbould  be  given  to  the  fact  that  the  said  notice  of 
objection  bad  befn  ao  served  as  aforesaid  by  the 
respondent!*  who  had  local  knowledge  and  could 
therefore  differentiate^  and  had  in  fact  differentiated, 
between  the  aaid  licensed  houies*'' 

Am  I  read  that  partgrapti  it  means  this,  that  the 
appellants  here  contended  that  you  tnxist  do  that 
which  I  have  enrjeavoured  to  eipress^namelyt  before 
dealing  with  this  licence,  even  though  you  Itnow 
where  it  is,  and  know  its  position  in  relation  to  the 
locality,  you  must  sire  evidence  to  make  the  oa«e  of 
renewal  leas  desirable  in  this  case  &s  compared  with 
all  these  other  publio-bouiea. 

And  as  I  underatand— and  I  dwell  unou  this  becauie 
I  think  my  lord  and  my  brother  Lawrance  take  a 
different  view— I  think  that  the  justioes  held  they  had 
auffiuient  evidence  and  did  not  agree  with  the  con- 
tention of  the  api>e!lants  that  ifc  was  necessary  to 
differentiate  the  "George and  Henry"  in  this  way,  but 
that  if  it  was  Beceasaryso  to  differentiate  it  they  thought 
they  were  entitled  to  look  at  and  consider  the  fact  of 
the  notice  of  objection  having  been  served  by  direction 
of  the  local  justices.  The  judgment  of  the  Court  of 
Appeal  in  Emm  v,  Cumvai/  Juatkest  to  which  I  have 
already  referred,  and  by  whbh  it  was  decided  that  the 
court  of  quarter  sessions  are  not  entitled  to  refufe  a 
licence  without  some  evidence  to  ground  the  objection, 
dedded  also  that  the  tribunal  ought  to  prooeed  as  a 
court  of  law  with  regard  to  the  reception  of  evidence 
and  the  reoniremeuts  of  legal  proof.  It  may  there- 
fore be  saia  to  partake  of  the  nature  of  an  administra- 
tive tributial,  though  proceedings  before  it  are  not  an 
ordinary  litigation.  With  regard  to  the  question  of 
di^erentiation  I  feal  con  aider  able  doubt  as  to  how 
far,  if  at  all,  quarter  sessions  may  in  such  a  case 
consider  as  to  the  differentiation  of  the  - '  George  and 
Henry  **  from  other  public* houses  in  the  same  locality t 
It  is  not,  howeve^r,  neceasary  to  decide  thLs  point  in 
view  of  the  opinion  I  have  already  expree^ed,  that 
there  was  evidence  before  the  justices  which  entitled 
them  in  my  view  to  come  to  their  dedMon,  I  will 
therefore  only  say  that  I  am  inclined  to  think  that 
while  the  origin  of  the  objection  to  the  renewal  of  this 
licence  could  not  in  itself  be  treated  as  affording 
some  evidence  that  the  "  Oeorge  and  Henry  ^*  was^ 
as  between  itself  and  the  other  puhlic-houaes,  the 
one  that  could  best  be  dispensed  with  in  reference  to 
the  wants  of  the  neighbourhood,  the  court  would  not 
be  entitled  wholly  to  exclude  from  their  consideration 
the  fact  that  the  objectioQ  to  thii  renewal  did  not 
come  from  a  private  or  irresponsible  objector > 

Lavbjlnce,  J.^ — I  will  state  very  shortly  the 
grounds  on  which  I  have  arrived  at  a  conclusion 
different  from  that  of  my  brother  Kennedy, 

I  think  the  magistrates  had  not  before  them  any 
evidence  which  justified  them  in  acting  as  they  did  in 
this  case.  It  seems  to  me  imposiible  to  read  paragraph  3 
of  this  case  without  sf^eing  that  the  evidence  which 
was  called  added  nothing  to  the  knowledge  of  the 
justices  with  regard  to  the  number  of  public*honHee 
in  the  locality*  That  is  to  say,  ^^  witnesses  came  there 
to  prove  the  map  and  nothing  else,  The  map  shows 
that  there  is  in  this  district  two  public-houses  fully 
licensed  within  100  yards  of  this  house  and  twelve 
within  2Q0  yards,  and  it  seems  to  me  the  magistrates 
acted  on  that  without  bavlDg  before  them  any  direct 
evidence  as  to  the  *'  Qeorg«  and  Henry  "  pubhc-honse 
licence.  Now  X  am  of  opinion  that  the  magistrates 
are  bound  to  act  judicsaJIy  in  the  matter.  X  do  not 
think  they  ean  be  said  to  have  acted  judicially  in 
dealing  with  the  ease  in  this  way — namely,  by  taking 
the  nap  and  then  deciding  to  take  away  the  lioesoe 
of    thk  pnbUc- house,   agaioat  ivhioh,  so  far  aa    I 


know,  there  is  not  a  word  to  bo  said.  If  ther« 
had  been,  there  would  have  been  evidence  forth- 
coming from  the  witnesses  who  were  called ;  but 
they  took  that  pnblic-house  alone,  and  without 
any  more  evidence  than  that  there  weire  too  many 
public-houses  within  a  short  distauoe  of  It,  they 
deprive  it  of  its  licence.  Now,  the  questioB  iv,  is  that 
acting  judicially  ?  It  is  impossible,  of  conra©,  to  lay 
down  any  rule  as  to  what  may  be  done,  bat  it 
certainly  does  appear  to  me  that  what  was  done  in 
the  Fartiham  case  {liex  v»  Howard)  ought,  in  tb« 
interest  of  justice,  to  be  done  in  easea  of  thii 
kind.  What  the  magistrates  did  there  wac  this: 
they  formed  a  committee  of  their  ovn  mtoih^fi, 
who  did  ioquire  into  all  the  respective  merits  of 
the  different  public -houses  in  that  district,  Thsj 
made  a  report  to  the  jastices,  and  the  juitiGei 
acted  on  that^  and  they  were  held  by  the  court  to 
have  acted  rightly  in  doing  so*  The  words  of  the 
Master  of  the  Rolls  seem  to  me  most  important  m 
that  view:  "They  were  of  opbion  that  the  cui; 
satisfactory  way  of  dealing  with  the  question  was  to 
cause  objections  to  be  served  on  aJl  the  owtkiti  d 
licensed  houies,  so  that  the  case  of  each  mtgfat  bs 
formally  inquired  into,  and  for  this  ptirpoae  authofitT 
was  given  to  the  justices'  clerk  to  object  to  such  rs- 
ne  wals  on  the  ground  that  the  houses  were  not  requiril 
and  also  on  special  grounds  set  out  to  the  ima^ 
That  ^M  a  reasonable  and  proper  way  of  aotipf* 
Nothing  of  that  kind  was  done  here.  JU!  Iw 
was  done  was  to  act  upon  the  map,  tel^ 
the  map  alone,  acting  upon  the  fa«t  tM  tk«n 
were  an  enormous  quantity  of  public- btHsssi  in  thf 
the  neighbourhood,  and  it  was  necessirf  to  begb  U 
with  oce  of  them,  and  ai  to  that  one  no  «vjdfQOi  wu  ^ 
given*  For  that  reason  I  come  to  the  ooo^Mion  that 
the  appeal  should  be  allowed.  I  should  be  sonf  t^ 
tie  the  hands  of  justices  who  ate  interested  in  dtCMi- 
itig  the  number  of  pnblie-houses  in  an  overcrowdc4 
district^  but  I  think  they  must  have  before  them 
some  evidence  on  which  t^ey  can  act»  and  it  ii  Uk 
to  the  owners  of  public-houses  they  ahould  huTv 
some. 

Lord  ALVELasTONEt  L.C  J.— I  agree  with  the  ja^g- 
mf  nt  of  my  brother  liafirrftDce,  bat  as  ^10  malUr  li  of 
fcreat  importance  I  think  it  better  to  state  luy  fta sonti 
I  do  nt^t  differ  in  substance  from  the  ▼tew  of  th«  la« 
erpresaed  by  my  brother  Kennedy,     Where  we  part 
company  is  in  the  application  of  the  law  to  thii  p«f* 
ticular  caie,  and  I  think  it  right  to  state  one  or  C*o 
matters  that  I  assume  for  the  purpose  of  this  judgmeot 
I    recognize    that   the   justices    may  of   their  owa 
motion  give  notice  that  a  licence  will   be  ohjectai 
to  on  the   ground   that  a   particular  Uoenot  ii  not 
required.     That  was  discussed  in  the  Fati^hom.  cosf. 
where  we  held*   and  the  Court  of  Appfttl  affinMii 
our  view,    that    that    course  might  be  t^Mi;  W 
it   must  be   remembered  in  this  particuliir  case  lbs 
justices    only  are    respondents    to  this    mppeaL     I 
further   desire  to    point  out  that   it  by    110    oMMi 
follows  that  it  is  neoeflaary  to  differ entiate  biiipatt 
different  houses   because  the  juitioet    ar^  golttS  ^ 
refuse^   or   think  they  ought   to  refoae*  a  pmtieilv 
licence  on  the  ground  it  is  not  reqmiredi     Thno  waif 
be  circumstances  in  connection  with  the  oliBCftottt^  d 
the  house  J  or  with  its  preient  acootmnod^tioih  ^MA^ 
would  justify  the  magistrates  in  thinlBQff  ImI  tM 
house,  having  regard  to  all  its  drtmmgtmKagi,  Ii  ail 
required  in  the  neighbourhood,   and  the^r    may  a^ 
accordingly.    We  have  to  conuder  whether  er  &ot  tb* 
court  of  quarter  sessions  in  this  oa«e  aolad  as  a  eo^ 
upon   f?  vide  nee    that    they    could    lawfully^    reoam 
having  regard  to  the  objection  that  wmm  ralsftl  hf 
the   juitioeSf    "  That    the   lioeaoa   li   not   vtqrxm 


Vol.  m. 


[Jiiljl6,190I.J 


THE  WEEKLY  REPORTER. 


577 


H.  C. 


Baysn  v.  Justioss  of  Southampton.— Eastboubnb  Oobposation  v.  Att.-Gsn. 


H,L. 


in  the  locality  or  neighbourhood."  I  presnme  the 
quarter  sessions  have  stated  the  whole  case.  If  they 
Bave  not  done  so  I  may  be  doing  an  iojostioe 
to  them;  but  that  it  their  own  fault,  because 
they  have  stated  the  case  on  which  oar  opinion  is 
asked,  and  I  must  assume  that  they  have  given  us  all 
the  evidence  on  which  they  acted.  It  hat  been  sug- 
gested that  there  was  other  evidence.  All  I  can  say  is 
that  the  quarter  sessions  ought  not  to  have  stated  a 
case  lor  us  and  asked  our  opinion  unless  that  case 
was  stated  having  regard  to  the  whole  of  the  eviden'w, 
and  that  is  why  I  wish  to  read  the  evidence.  [His 
lordship  read  the  evidence  from  the  case,  set  out  in  the 
judgment  of  Kennedy,  J.,  and  continued:]  Now,  I 
take  it  as  the  basis  of  my  judgment  that  it  is  on 
that  evidence,  and  that  evidence  ODly»  that  the 
quarter  sessions  affirmed  the  decision  of  the  justices 
not  to  renew  the  licence.  I  do  not  think  it  unfair 
to  say,  as  my  brother  Lawrance  has  said,  that  all  that 
evidence  amounted  to  is  the  map  and  nothing  else. 
It  showed  no  peculiarities  of  the  particular  house, 
and  it  did  not  even  show  the  surrounding  circum- 
stances of  the  locality  of  the  particular  bouse,  its 
accommodation,  or  anything  to  do  with  it.  It  was 
nothing  but  the  map,  and  I  think  it  is  not  unimpor- 
tant to  point  out  that  the  map  itself  shows  that  imme- 
diately opposite  the  "  (George  and  Henry,"  and  in  tbe 
same  street,  stands  another  fuily-Ucensed  house.  I 
mention  that,  not  for  the  purpose  of  showing  that  it 
was  necessary  for  the  justices  to  difiE^erenttate  that  home 
from  the  "  George  and  Henry,"  but  in  order  to  point 
out  that  if  they  acted  on  the  map  only,  as  I  think  they 
did,  it  is  not  only  easy  to  see  how  in  the  absence  of  any 
evidence  about  the  plaintiff's  house  they  could  •avoid 
differentiating.  I  wish  to  enforce  what  has  been  Iftid 
down  by  the  Master  of  the  Bolls  in  the  Farnham  case, 
I  accept  it  as  binding  upon  me,  and  as  indicating 
•what  ought  to  be  done  in  these  cases.  In  that  case, 
which  was  much  more  difficult  than  this,  there  were 
a  greftt  many  houses  involved,  and  the  Master  of  the 
Bolls  says  this :  "It  is  clear  from  their  report  th«t 
they — ^that  is,  the  justices — were  of  opinion  that  the 
only  satisfactory  way  of  dealing  wiUi  the  question 
was  to  cause  objections  to  be  served  on  all  owners  of 
licensed  houses  so  that  the  case  of  each  of  them  might 
be  formally  inquired  into,  and  for  this  purpose 
authority  was  given  to  the  justices*  clerk  to  object  to 
the  renewals  on  the  ground  that  they  were  not 
required,  and  also  on  apedftl  grounds  set  out  in  the 
notice.  These  objections  were  signed  by  the  clerk, 
stating  that  he  was  acting  under  the  instruction 
of  the  justices  present  at  the  annual  licensing 
meeting."  All  I  point  out  is  that  in  a  case 
much  more  complicated  than  this  the  Master 
of  the  Bolls,  at  any  rate,  considers  the  fair 
method  would  be  to  serve  objection  on  all  the 
licensed  homes.  I  mention  that  only  for  the  purpose 
of  showing  that  in  the  absence  of  ciroumvtances 
relating  to  any  particular  houses,  differentiation  (or 
rather  comparison)  may  be  the  onl^  means  of  deaUng 
fairly  with  this  question ;  but  I  wish  again  to  point 
out  that  I  do  not  consider  such  comparison  and 
differentiation  is  necessary  when  tbere  is  evidence  as 
to  the  character  of  the  house  in  respect  of  which  the 
licence  is  refused.  Now,  that  being  so,  I  come  to  the 
concludou — and  this  is  where  my  brother  Kennedy 
and  I  differ — that  the  court  of  quarter  sessions  hnd 
no  evidence  before  it  except  the  m%p,  and  if  they  did 
not  rely  on  the  differentiation  as  contended  for  by  the 
respondents  they  had  no  evidence  on  which  they  could 
act.  I  think  it  is  a  very  serious  matter  to  lay  down 
that  justices  at  quarter  sessions  may  act  on  that  which 
Is  not  evidence  in  a  court  of  law.  Ttiere  was,  there- 
fore»  in  my  opinion,  no  evidence  before  the  justices 
on  which  they  could  properly  decide  that  this  house 


was  not  required  for  that  neighbourhood,  and  the 
appeal  ought  to  be  alio  i?ed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Sptechly,  Mumford^  & 
Oo,^  for  Lamport t  Bamtt,  A  Hiecockt  Southampton. 

Solicitors  for  the  respondents,  Barlow  &  Barlow,  for 
Boisett,  Southampton. 


|gou0e  oC  lot)i0» 


From  0.  A.  1 
).  f 


Feb.  16. 


(England). 

Bastboitbnb  Cobpobation  v.   Attobnet- 
Gbnbbal.  (a.) 

Inland  Revenue — Stamp  duty — Conveyance  on  scUe — 
Person  autJiorized  by  statute  to  pwrchase  property — 
Purchase  of  realty  and  chattels — Finance  Ad^  1895 
(68  &  69  Vid.  c.  16),  s.  12. 

By  section  12  of  the  Finance  Ad,  1896,  wTiere  *'any 
property  "  is  purchased  under  statutory  authority,  a  duly 
stamped  instrument  of  conveyance  of  the  property  must  he 
produced  to  the  Commissioners  of  Inland  Revenue, 

Held,  that  the  ad  valoiem  duty  was  payable  on 
personal  as  well  as  real  property  purchased  under  the 
special  statutory  powers. 

Decision  of  the  Court  of  Appeal  (60  IF.  R.  161» 
[1902]  1  K.  B.  403)  affirmed. 

Appeal  from  an  order  of  the  Oourt  of  Appeal 
(Collins,  M.B.,  and  Stirling  and  Mathew»  L.JJ.)  (60 
W.  B.  161,  [1902]  1  K.  B.  403),  affirming  a  decision 
of  the  King's  Bench  Division  (Kennedy  and  Philli- 
more,  JJ.)  (60  W.  B.  69,  [1901]  2  K.  B.  773). 

This  was  a  special  case,  stated  by  consent,  pursuant 
to  ord.  68,  r.  2,  and  ord.  34,  r.  1,  which  is  set  out  at 
length  in  the  report  in  the  Divisional  Court. 

The  question  turned  on  the  construction  of  sfction 
12  of  the  Finance  Act,  1896,  which  is  as  follows: 
**  12.  Where,  after  the  passing  of  this  Act,  by 
virtue  of  any  Act,  whether  passed  before  or  after 
this  Act,  either  (a)  any  property  is  vested  by  way  of 
sale  in  any  person,  or  (b)  any  person  is  authorized  to 
purchase  property,  such  person  shall  within  three 
months  after  the  passing  of  the  Act  or  the  date  of 
▼esting,  whichever  is  later,  or  after  the  completion  of 
the  purchase,  as  the  case  may  be,  produce  to  the 
Commissioners  of  Inland  Bevenue  a  copy  of  the  Act 
printed  by  the  Queen's  printer  of  Acts  of  Parliament, 
or  some  instrument  relating  to  the  vesting  in  the  first 
case,  and  an  instrument  of  conveyance  of  the  property 
in  the  other  case,  duly  stamped  with  the  ad  vcUorem 
duty  payable  upon  a  conveyance  on  sale  of  the  pro- 
perty, and  in  aefault  of  such  production  the  duty, 
with  interest  thereon  at  the  rate  of  6  per  cent*  per 
annum  from  the  passing  of  the  Act,  date  of  vesting, 
or  completion  of  the  purchase,  as  the  case  may  be, 
shall  be  a  debt  to  her  Majesty  from  such  person." 

In  April,  1899,  the  appellants  and  the  Eastbourne 
Blectric  light  Co.  (Limited)  (the  undertakers  supply- 
ing eleotricity  under  the  Eastbourne  Blectric  Supply 
Order,  1890),  entered  into  a  contract  of  purchase  ana 
sale,  and  the  contract  was  sanctioned  by  the  East- 
botime  Electric  Supply  Order,  1899.  The  total 
purchase-money  was  £88.749  2s.  9d.,  of  which  £37,929 
was  admitted  by  the  Crown  to  have  been  paid  in 
respect  of  personal  chattels. 

(a.)  Beported  by  C.  H.  Gbatton,  Esq.,  Barrister^ 
at-Law. 

37 


678 


THE   WEEKLY  REPORTER.  iJ^u^wm      YdLUL 


Houas  OF  LofiBB. 


EABTBOTTRirR  Ck)BFOBATI0Jr  V.  A-FTORiriT-GliriaiL. 


HOTTSB  Of  Loisi, 


^e  C^own  olBimed  ad  valorem  daij  npoa  the  whole 
of  the  Cdfiaideration*  and  the  courts  bekw  decided  in 
ite  favour, 

DanckwerU,  K.  a,  and  Jlitchitf  MacottUt  lor  the  Jippel- 
]ants*— Some  limitBtioii  mint  be  plao«d  upoD  tbe 
word  *'  property  *'  in  the  aectiou*  Peraonal  ohattels 
pa«  by  delivery^  and  no  conveyance  is  necBSBary. 
Otherwite,  a  new  burden  created^  which  was  not  the 
object  of  the  Act. 

Sir  E,  Canon,  8.G.,  md  RowMt,  for  the  Grown, 
were  not  heard. 

Earl  of  Hai^btoy,  L*0,— We  have  had  a  very  long 
and  iDgeniooflargament  on  this  queetioe,  which  seemt 
to  me  to  be  a  very  plain  one,  I  certainly  do  not 
mean  to  go  through  all  the  different  and  ingenioiis 
hypolhesea  which  have  been  put  forward  in  order  to 
ahow  that  the  plain  worda  of  the  Act  of  Parliament 
may  be  cut  down  and  reduced  to  an  abaurdity,  I 
think,  80  far  aa  there  if  any  argument  at  all,  the  whole 
question  turns  upon  the  word  '*  conveyance,"  and 
although,  with  some  hesitation  and  a  consider  able 
amount  of  oircomlncution,  the  learjied  counsel  has 
addreiaed  to  us  what  I  muat  admit  to  be  a  learned 
and  ingeniouB  argument,  it  aimply  cornea  to  thia: 
that  the  atatute  is  intended  iti  ita  operation  to  apply 
only  to  land,  or  what  would  he  equivalent  to  land,  in 
its  natural  aenae.  But,  as  I  have  before  aaid,  the 
whole  of  that  argnmeiit  seems  to  depend  upon  the 
nae  of  the  word  *'  oonveyanoe,**  which  he  aay*  only 
meant,  according  to  th*  technical  view  of  that  ques- 
tion, a  conveyance  of  landj  or  realty  in  some  form 
whether  it  be  land  or  not.  Biy  anawer  to  that  ia 
that  it  is  not  true*  The  word  *♦  oonveyance  "  mean  a 
what  it  Bays:  it  oonveya  any  property.  1  find  in 
Wharton*a  Law  Lexicon  that  it  ia  defined  ai  **an 
inttrument  that  trai^afers  property  from  one  person  to 
another,"  That  is  all ;  and  although  it  may  be  per- 
fectly tme  to  say  that  where  yoti  are  dealing  with 
personal  property  it  may  pass,  and  does  pats,  com- 
pletely by  mere  delivery,  it  is  a  very  illogical  conae* 
qnenoe  of  that  proposition  to  suggest  that  it  may  not 
paas  in  any  oth^r  way,  and  that  you  may  not  coDvey 
it  by  an  ordinary  conveyance.     I  think  you  may. 

1  think  that  re*Uy  disposes  of  the  whole  argument. 
When  1  look  at  the  statute  itaelf  and  see  what  it  does, 
I  am  content  to  apply  it  to  the  patticnlar  facta  with 
which  your  lordships  have  to  deal  Ic  aeema  to  me 
that  it  would  be  impoflrible  to  say,  having  regard  to 
the  particular  fact*  with  which  your  lordshipa  have  to 
deal,  that  the  caae  la  not  included  in  the  language  of 
the  statute.  We  have  heard  a  great  deal  about  coo- 
fusion,  about  ambiguity,  and  about  alternative 
conatructiona:  bat  whea  I  apply  the  language  of 
the  statute  to  the  tranaaction  wbioh  is  engaging  our 
attention,  it  appears  to  me  to  be  as  clear  a>i  poaaible 
that  in  the  ordinary  iiatun*!  meaning  of  the  worda 
therein  employed  the  atatute  dof  s  apply  to  this  trans- 
action. 

I  decline  to  go  into  hypotheses  nbout  other  caacs  in 
which  it  might  be  supposed  that  this  lataguage  would 
be  too  wide  and  would  include  aomethiog  else.  It  is 
enough  for  me  to  say  that,  aa  applicable  to  thia 
particular  tranBaction,  the  words  seem  to  me  to  be 
absolutely  clear,  without  confuftion  and  without  any 
alternative  construction  at  all,  and  to  apply  litiraUy 
aod  strictly  t  >  the  transaction  in  queHtton. 

For  these  reaaons  I  move  your  lorduhipa  that  the 
judgment  appealed  from  be  affirmed  and  tha  appeJ 
diamissed  witb  costs. 

Lord  Macnaohtxn.^I  am  of  the  tame  o^oion. 

Lord  Shakd.— I  also  am  of  the  same  opiniou*  It 
appeara  to  me  that  the  very  purpose  of  the  Act  of 
1895  was  to  enlarge  the  eubject  of  taxation  so  that 


personal  property  bought  by  sale  should  ba  Hsblato 
duty  just  as  heritable  property  was  prenocsly  liiUs. 
The  Act,  I  think,  succeeded  in  its  purpose,  stad  I  s^^roe 
in  the  opinion  of  their  lordihipa  m  tbe  ocurt  bdoir 
and  with  my  noble  and  learned  friend  on  ths  wooUiIok 
and  I*ord  Macnaghten  that  the  judgmeDt  urnil  U 
affirmed  and  the  appeal  dismissed. 

Lord  Ldtbley.— I  am  of  the  same  opinion.  I  thkt 
the  case   becomes  absolutely  dear  i(  you  retd  tbe 
section  shortly*  leaving  out  the  words  which  sra  ntA 
applicable  to  the  present  case.  Tbe  section  mm  thai; 
**  Where,  after  tne  passing  of  thia  Act,  by  virtuA  of 
any  Act,  w  net  her  passed  before  or  after  tiua  Act,  idj 
person  Is  authorized  to  purchase  property,  any  nob 
person  shall  (within  three  months  after  the  compjs- 
tiou  of  the  purchase)  produce  to  the  Commiasitnwti  oi 
Inland  Revenue  an  instrument  of  oouvefanoe  of  tb 
property"  (that  is,  of  the  property  which  ths  par- 
chaser  is  authorized  by  an    Act  of  Farliun^iit  ^ 
purchase)  "  duly  stamped  with  an  ad  vd&rtm  h^ 
payable  upon  a  conveyance  on  sale  of  the  propwtj.  * 
Now,  what  ia  that  P    What  is  tbe  propsrt^r  of  which 
aTj  instrument  of  convey anoe  is  to  be  prodowd,  an^ 
what  is  the  property  the  ad  mlorem  valun  c(  whtoh  ii 
to  govern  tne  stamp  P     It  is  obviouily  the  propirtf 
which  the  purchaser  is  authorised  by  an  Actof  Parli»- 
meut  to   purchase,     I  think   it  is  plain  beyond  lU 
questioo  that  this  Act  was  not  intended  t<Q  iff«ct 
oidinary  purchaaes  made  in  the  ordinary  ooaneof 
bcsiuese.     It  wiis  confined,  and  intended  to  bt  ma- 
fiued,  to  purchases  authorixgd  by  t  >me  speoiil  let  ^ 
Parliament,  ex preaaly  authorized,  the  property  bffl^ 
if  not  accurately  defined,  at  all  events  dsKnW  u 
such  Act  of  Parliament.     That  gets  rid  of  thi  •hiH 
difficulty.     There  ia  no  ambiguity  about  it  ill  B't'T 
word  in  thia  section   has  its  natural  m#«aiBg  K^ 
requires  no  forced  conatructiou  whatever*    TlwiWi 
fallacy  of  tbe  argument  on  the  part  of  tha  appeUieti 
appears  to  me  to  be  this  :    that    beoauae   ^^xmnf^ 
chattels  pass,  or  can  pasa^  by  delivery  witiioatiOl 
inatrament  at  all,  you  cannot  have  aa  inatTtiiD^t  qI 
conveyance  for  them.     That  is  not  the  oate.    U  tMi 
case  the  Act  of   Parliameut   is  addressed  to  mm 
where  an  iostrument  is  required,  and  being  is^iur^ 
it  must  be  stamped.     The  little  diffie city,  t!  thpfi* 
any  difficulty  about  it,  ariaet  entirely  from  not  sWf 
that  it  doea  not  apply  to  ordinary  pnrdisiei  ifl  tiw 
ordinary  course  of  bu-iness,  but  to  special  putohliil 
fpecially  authorized* 

Appeal  diimis$edn 

Solicitors  for  appellants,  Sknrpt,  ParhtF^  <t  Cfe., 
//.  W.  P'omrfftee,  Town  Clerk,  Eastboume, 

Solicitor  for  Crowo, 
Inland  Eeifentie* 


I 


Sir  Frand$  Oixre,  MkUor  of 


VoL  LU. 


[July  le,  1901.] 
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GOTTBT  OF  ApPIAL. 


David  v,  Bxes  and  Othsbs. 


OouET  OP  Appeal. 


ewxt  of  AvveaL 

Orleinal  Motion,  }  t  «^  t 

(Col  iQi,  M.R..  and  StirHog,  L  J.)  j  •'^'^®  ^• 

DAYID  v.  BSBS  AND  OtHBBS.   (a.) 

Practice^CosU — Set-off—**  PartieB'*— Independent  pro- 
ceedinga — Ord.  65,  r.  14;  r.  27,  «M6-ru/c  21. 

Ore?.  65,  rr.  14  arkJ  27  (21),  do  not  allow  a  aet-off  of 
coeta  in  aeparcUe  aetiona. 

Motion  by  the  plaintiff  for  a  stay  of  execution  as  to 
coeti. 

The  plaintiff  advanced  luniB  of  money  to  certain 
personi ,  including  Thomas  Bees  and  Bniest  Henry 
Bees,  for  the  me  of  the  Aberaman  Football  Olnh, 
upon  their  joint  and  several  promise  to  repay  the 
same.  The  dab  was  an  onincorporated  body,  Thomas 
Bees  being  its  treasurer  and  Bmest  Henry  Bees  its 
secretary,  and  the  other  persons  were  members  of  the 
committee  of  the  dab.     A  sum  of  £78  Ba,  9d.  being 
due  in  respect  of  the  advances,  the  f^aint^  brought 
an  action  in  the  High  Court  against  Thomas  Bees  and 
Bmeit  Henry  Bees  and  the  others  to  recover  the  above 
amount.    Thomas  Bef  s  and  one  other  defendant  did 
not  appear  to  the  writ,  and  judgment  was  signed 
against  them  for  the  amount  claimed  and  £5  120. 
fioets.     The  other  defendants,  including  Ernest  H. 
Bees,  appeared,  and  upon  an  application  for  judgment 
under  order  14,  the  judge  at  chambers  gave  uncondi- 
tional leave  to  defend  and  remitted  the  action  for 
trial  to  the  county  court.     At  the  trial  in  the  county 
court   judgment     was    given    for    the  plaintiff  for 
£72  8s.  9d.  and  costs,  which  were  taxed  at  £33  28.  2d. 
The  dub  received  certain  moneys,  the  proceeds  of 
gate  money,  amounting  to  £84  128.  5d.,  which  were 
placel  in  a  bank  in  the  names    of  Thomas  Bees. 
Ernest  Bees,  and  Thomas  William  Griffiths,  who  held 
the  moneys  on  behalf  of  the  club.     The  above  judg- 
ments reinaining  unsatisfied,  the  plaintiff  instituted 
fcamishee  procMdings  in  the  High  Court,  alleging 
that  there  was  a  debt  of  £48  due  from  the  Aberaman 
Football   Ciub   to   Thomas   Bees   as   treasurer   of 
the  dub.  and  that  Thomas  Bees  was  entitled  to  an 
indemnity  against  the  olub*s  funds  in  respect  of  the 
judgment  debt  due  from  him  to  the  plamtiff.    The 
garnishee   proceedinsrs   were    entitled    as    between 
**  Morgan  Kichard  David,  judgment  creditor,  and 
Thomas   Bees,    judgment   debtor;    the    Aberaman 
Football  Club,   Thomas  Bees.  Ernest  Henry  Bees, 
and     Thomas     William    Griffiths,    the   persons  in 
whose     names    the    funds     of     the    club    stand, 
garnishees,"  and  he  daimed  to  be  paid  the  amount 
of  the  judgment  debt  due  from  Thomas  Bees   out 
of  the  said  sum  of  £84  12s.  5d.    There  being  no 
denial  of  the  debt  of  £48  from  the  dub  to  Thomas 
Bees,  the  master  and  the  jadge  at  chambers  made  an 
order  that  the  garnishees  should  pay  to  the  judgment 
creditor  £48,  the  debn  due  from  the  garnishees  to  the 
judgment  debtor.    Ernest  Henry  Bees  appealed  from 
this  order,  and  the  Court  of  Appeal  allowed  the 
appeal  with  costs  there  and  bdow  to  be  paid  by  the 
{O^tiff  to  Ernest  Henry  Bees,  and  discharged  the 
garnishee  order   as   against   Thomas   Bees,  Ernest 
Henry  Bees,  and  Thomas  William  Griffiths  so  far  as 
the  same  purported  to  attach  funds  in  their  hands. 
Eniest  H.  Bees'  costs  of  the  gamiihee  proceedingf 
were  taxed  at  £34  48. 

The  plaintiff  thereupon  applied  by  way  of  original 
motion  to  the  Court  of  Appeal  that  the  execution  in 
respect  of  the  taxed  costs  of  the  garnishee  proceeding^ 

(a.)  Beported  by  W.  F.  Barby,  Esq.,  Barrister-at- 
Law. 


should  be  stayed  upon  the  groimd  that  the  coimty 
court  judgment  which  the  plaintiff  had  recovered 
against  Ernest  H.  Bees  for  £72  8s.  9d.  debt  and 
£33  2s.  2d.  cists  remained  unsatisfied,  and  he  claimed 
that  the  costs  of  the  garnishee  proceedings  should  be 
set  off  against  his  unsatisfied  judgment. 

W,  D.  Benaon,  for  the  plaintiff.— Ord.  65,  r.  14,  and 
ord.  65,  r.  27,  sub-rule  21,  allows  a  set-off  of  those 
costs.  The  action  against  Thomas  Bees  and  Ernest 
Bees  was  the  same  action,  started  by  the  same  writ, 
though  as  against  Ernest  Bees  the  action  was  re- 
mitted to  the  coimty  court,  and  imder  section  65  of 
the  County  Courts  Act,  1888,  it  became  as  regards 
him  a  couaty  court  action.  There  was,  however, 
only  one  acnon,  and  the  two  sets  of  costs  were 
incurred  in  that  one  action.  The  decisions  of  the 
Divisional  Court  in  Edwarda  v.  Hope,  33  W.  B.  672, 
14  Q.  B.  D.  922,  and  of  Ohitty,  J.,  in  Eaaadl  v. 
Stanley,  44  W.  B.  405,  [1896]  1  Ch.  607,  that  ord.  65, 
r.  14,  does  not  apply  to  costs  in  independent  actions 
are  not  applicable.  Secondly,  if  those  decisions  are 
applicable,  they  ought  not  to  be  followed.  The 
Court  of  Appeal  in  Edwarda  v.  Hope  expressly  left 
the  question  open;  and  there  is  no  reason  for  limiting 
the  rule  to  costs  in  the  same  action.  It  would  be 
unjust  to  make  the  plaintiff  pay  costs  to  Ernest  Bees, 
who  already  owes  him  a  large  sum  for  debt  and  costs. 
The  decision  of  the  Court  of  Appeal  in  Barker  v. 
Hemming,  28  W.  B.  764.  5  Q.  B.  D.  609,  went  upon 
thA  old  ord.  6.  r.  19,  wbioh  corresponds  with  ord.  65, 
r.  27  (21),  and  as  that  rule  deals  with  the  power  of  the 
taxing  officer  on  the  taxation  of  costs,  the  court  in 
that  case  might  well  say  that  it  was  limited  to  costs  in 
the  same  ac^on.  That  reasoning,  however  applicable 
it  may  be  to  ord.  65,  r.  27  (21),  does  not  apply  to 
ord.  65.  r.  14.  There  was,  therefore,,  jurisdiction  to 
allow  the  set-off. 

Harold  Simmona,  for  Ernest  Bees. — ^The  action 
against  Ern^'st  Bees,  which  was  remitted  to  the  county 
court,  and  the  garnishee  proceedings  ou  the  judgment 
recovered  against  Thomas  Bees  in  the  High  Court 
were  independent  proceediugs.  Thomas  William 
Griffiths,  who  was  a  party  to  the  garnishee  proceed- 
ings, was  not  a  party  to  the  aotioo.  B7  section  65 
of  the  County  Courts  Act,  1888,  an  action  when 
remitted  to  a  county  court  becomes  for  all  purposes  a 
county  court  action.  The  decisions  in  Edwarda  v. 
Hope  and  Haaaell  v.  Stanley,  to  th««  effect  that  ord.  65, 
r.  14,  does  not  apply  to  a  set-off  of  costs  in  inde- 
pendent proceediogs,  ought  to  be  followed.  Further, 
the  decision  in  Barker  v.  Hemming  that  ord.  6,  r.  19 
(now  ord.  65  r.  27,  sub-rule  21),  ooly  applies  to  a 
set-off  of  costs  as  between  parties  in  the  same 
action  is  in  point  and  applies  to  ord.  65,  r.  14,  as 
well  as  to  ord.  65,  r.  27  (21).  But  even  if  it  can  be 
eaid  that  the  action  remained  one  action,  the 
garnishee  proceedings  were  proceedings  distinct  from 
the  action,  and  were  therefore  independent  proceed- 
ings within  the  reasoning  of  Barker  v.  Hemming. 
He  also  contended  that  under  the  jurisdiction  exist- 
ing before  the  Judicature  Acts  there  was  no  right  to 
set  off  these  costs. 

Collins,  MB. — ^I  am  of  opinion  that  this  applica- 
tion fails.  The  plaintiff  recovered  judgment  in  the 
High  Court  against  Thomas  Be^s  upon  his  personal 
liability  to  pay  a  sum  of  £78  8a.  9d.  which  had  been 
advanced  to  a  number  of  persons,  including  Thomas 
Bees,  for  the  purposes  of  a  football  dub.  Thomas 
Bees  did  not  pay  the  judgment  debt,  and  there  did  not 
seem  to  be  much  prospect  of  the  plaintiff  getting  the 
fruits  of  his  judgment.  It  appeared,  however,  that  a 
sum  of  money  came  into  the  possession  of  the  dub, 
and  the  dub  were  at  the  same  time  liable  iiO  Thomas, 
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Bees  in  reepeot  of  a  debt  due  to  him  from  the  olub. 
Tlie  fum  of  money  belonging  to  the  dab  wm  deposited 
in  a  bank  in  the  names  of  three  persons — ^Thomas 
Bees,  Ernest  Henry  Bees,  and  Thomai  William 
Griffiths.  The  plaintiff  thereupon  issued  garoishee 
proceedings  agamst  the  dub  and  a^^ainst  these  three 
persons.  The  master  made  the  garnishee  order  abso- 
lute against  all  the  gmiishees,  and  the  learned  judge 
at  chambers  affirmed  his  order.  Ernest  Bees  appealed 
from  that  order,  and  we  hdd  that  Ernest  BeiM,  as  a 
trustee  of  this  fund,  was  under  no  personal  liability 
to  the  defendant,  and  ditcharged  the  garnishee  order 
against  the  three  persons  in  whose  names  the  fund 
was  standing,  and  ordered  the  plaintiff  to  pay  to  Ernest 
Bees  Ihe  costs  of  the  appeal  and  of  the  proceedings  at 
chambers.  These  costs  were  taxed,  and  the  plaintiff 
now  apijlies  to  be  allowed  to  set  off  the  costs  due  to  him 
under  his  county  court  judgpnent  against  Bmest  Bees 
against  the  costs  of  the  garnishee  proceedings.  It 
seems  to  me,  when  I  look  at  the  rules,  that  tiiere  is 
no  power  to  allow  the  set-off!.  By  ord.  65,  r.  14, 
**  a  set-off  for  damages  or  costs  between  parties  may 
be  allowed  notwithstanding  the  solictor's  lien  for 
costs  in  the  particular  cause  or  matter  in  which  the 
set-off  is  sought."  The  set-off  is  there  allowed 
between  *<  parties."  Then  by  ord.  65,  r.  27  (21) : 
''In  any  case  in  which  ...  by  the  order  or 
direction  of  a  court  or  judge,  or  otherwise,  a  party 
entitled  to  receive  costs  is  liable  to  pay  cost^  to  any 
other  party,  the  taxing  officer  may  tax  the  costs  such 
party  is  so  liable  to  pay,  and  may  adjust  the  same  by 
way  of  deduction  or  set-off.  •  .  ."  That  rule  also 
deals  with  ''parties.'*  Both  those  rules  have  been 
the  subject  of  decisions,  one  in  the  Divisional  Court 
and  one  in  the  Oourt  of  Appeal.  Edwards  v.  Hope 
was  a  decision  upon  ord.  65,  r.  14.  The  head-note 
in  that  case  is  as  follows:  "The  court,  upon  an 
application  to  set-off  cross-judgments  in  distinct 
actions,  are  entitled,  notwithstanding  ord.  65,  r.  14, 
to  order  that  the  set-off  shall  be  subject  to  the 
lien  for  costs  of  the  solidtor  of  the  opposite  part^, 
for  assuming  that  rule  14  applies  to  a  set-off  m 
distinct  actions  it  leaves  the  court  a  discretion  to 
allow  the  set-off,  either  subject  to  or  notwithstanding 
the  solidtor's  lien,  and  if  it  has  no  application  the 
court  have  the  same  discretion  by  the  practice 
previous  to  Bee.  Hil.  Term,  1853,  r.  63,  whion  since 
the  repeal  of  that  rule  bv  the  new  rules  is 
revived.'*  In  that  case  the  Divisional  CSourt  hdd  that 
rule  14  only  applies  to  damages  or  costs  in  the  same 
cause.  The  Court  of  Appeal  left  that  point  open, 
and  Boweo,  L.J.,  after  deiuing  with  the  old  practice, 
said  that  "  if  we  interpret  the  rule  as  applying  only 
to  a  set-off  in  the  same  action,  it  has  no  appUcatioa 
to  the  present  case,  and  rule  63  of  Hilary  Term,  1853, 
haviog  been  abro^ted,  the  old  equitable  jurifdiction 
of  the  oourt  is  revived.  If,  on  the  other  hand,  rule  14 
is  taken  to  apply  to  a  set-off  in  different  actions,  the 
court,  by  the  express  terms  of  the  rule,  has  a  discre- 
tion as  to  the  terms  on  which  the  set-off  is  to  be 
allowed.  Either  way,  therefore,  thecoiut  below  was 
at  liberty  to  exerdse  its  discretion,  and  we  ought  not 
to  interfere  unless  we  can  see  that  this  discretion  was 
wrongly  exercised,  which  we  certainly  cannot.** 
In  Hctiadl  v.  Stanley,  which  is  another  case  dealing 
with  ord.  65,  rr.  14  and  27  (21),  the  head-note  is  as 
follows :  "  Costs  incurred  in  the  High  Court  cannot 
be  set  off  against  ceste  obtained  in  the  county  court, 
although  the  proceedings  are  between  the  same 
psrtiei.  Ord.  65,  r.  14,  do#s  not  apply  to  coste  in 
independent  proceedings."  In  that  case  Chitty,  J., 
said:  "As  the  question  I  have  just  refrained  from 
dedding  is  now  directly  raised  again,  I  am  not  going 
to  avoid  giving  my  dccldon  on  the  point  by  sheltering 
myself  under  my  judicial  discretion ;  and  I  therefore 


say  that,  in  my  opinion,  the  principle  adopted  by  the 
Divisional  Court  in  Edtoards  v.  JTbpe,  14  Q.  B.  D. 
922,  and  by  Kay,  J.,  in  Blakey  v.  Latham,  37  W.  &. 
569,  41  Ch.  D.  518,  applies  to  this  case,  and  I  there- 
fore dedine  to  make  any  order  for  a  set-off  of  the 
costs  of  this  motion  agaiost  the  costs  obtained  by 
the  defendants  in  the  counly  oourt."  There 
is  one  other  case  to  which  it  is  neoessary  to 
refer  —  BarJcer  v.  Hemming,  dedded  in  1880. 
The  head-note  in  that  case  stetes  that  "nndsr 
ord.  6,  r.  19,  of  the  Bules  of  the  Supreme  Court 
(Costs)— by  which,  whenever  in  cases  specified  s 
party  entitled  to  recdve  oosts  is  liable  to  pay  oosti 
to  the  other  party,  the  taxing  officer  may  adjust  tlie 
costs  bv  way  of  deduction  or  set-off— sudi  aet-offor 
deduction  is  limited  to  costs  due  to  dther  parkin 
respect  of  the  same  action,  and  cannot  be  enforced  in 
respect  of  the  coste  of  any  separate  proceeding 
between  the  same  parties."  Ord.  6,  n  19,  wlkk 
was  under  discusdon  in  that  case,  was  in  the  same 
terms  as  the  preseat  ord.  65,  r.  27  (21).  Jsmei, 
L.J.,  there  said:  "The  plain  meaoing  of  ord.  6, 
r.  19,  is  that  oosts  are  to  be  set-off  as  betvetn 
parties— not  as  between  persons,  but  as  between 
parties— in  the  same  action,  and  in  their  chairaotw  of 
parties  to  it.  It  cannot  be  supposed  that  the  nk 
would  apply  to  coste  incurred  by  them  in  a  distinet 
action  in  a  different  branch  of  the  court,  and  it  on 
just  as  little  apply  to  the  coste  incurred  in  this  inter- 
pleader, which  is  a  proceediog  distinct  from  the 
action."  The  ground  of  that  deddon  was  timt 
the  word  "parties**  was  used  in  the  rule,  thereby 
making  the  rule  inapplicable  to  the  set-off  dnmad. 
The  word  '*  parties  *'  is  common  to  both  aeti  oi  ralee, 
which  are  i^dressed  soldy  to  a  set-off  si  between 
parties.  The  set-off  ddmed  in  the  present  oaie  does 
not,  therefore,  come  within  dther  of  the  mles. 

It  is  then  suggested  that  there  is  another  pcmopU 
independent  of  the  rules — ^namdy,  the  old  piinfliple 
recognized  both  at  common  law  and  in  equity,  allow- 
ing a  eet-off  though  the  actions  are  different.    Bat 
that  principle  is  limited  to  the  case  of  parties  suing  or 
bdog  sued  in  the  same  right*     In  Lush's  Praotioe 
(3rd  ed.).  vd.  1,  p.  328,  it  is  sdd  that  "  a  set-off  will 
not  ba  dlowed  even  between  the  same  parties  ^ere 
the  judgmente  are  in  different  righte;  as  where  one 
of  the  parties  is  trustee  only  in  one,  and  in  the  other 
is  interested  in  his  own  right";  and  for  thatpn>- 
pontion  the  case  of  Bristovoe  v.  Needham,  8  So.  N.  B. 
366,  is  dted.     In  the  present  case  it  is  claimed  to 
set  off  coste  payable  to  a  person  in  his  oapadty  as  a 
trustee  agaiost  costs  payable  by  him  in  his  peiwond 
capadty.    This  is  outdde  the  prindple,  and  also  oat- 
side  the  above-mentioned  rules.   The  set-ofE,  therefore, 
cannot  be  allowed,  and  the  application  fails. 

SnaLiNa,  L.J.— I  am  of  the  same  opinion*  The 
plaintiff  is  a  creditor  of  a  football  dub,  whioh  is  an 
unincorporated  body,  and  Thomas  Bees  and  Bmest 
Bees,  among  others,  promised  to  pay  the  debt.  The 
dub  did  not  pay  the  debt,  and  the  plaintiff  sued 
Thomas  Bees  and  Brnest  Bees  m  the  High  Court. 
Judgment  by  default  was  recovered  agdost  Thomas 
Bees,  and  theaction  as  against  Ernest  Bees  was  remitted 
to  the  county  court,  and  resulted  in  judgment  for  the 
pldntiff  against  Ernest  Bees  for  the  amount  of  the 
debt,  with  coste.  Tuerefore  a  sum  of  money  for  oosts 
became  due  from  Ernest  B^es  to  the  plaintiff.  The 
debt  remaining  unsatie&ed,  the  plaintiff,  ascertmining 
that  there  was  a  debt  due  from  the  club  to  Thomas 
Bees,  took  garnishee  proceediogs  in  the  Hig^b  Coart 
against  the  dub  and  the  three  trustees  in  whoae 
names  a  sum  of  money  belonging  to  the  dub  was 
standing  in  a  baok.  Ernest  B^  was  one  of  thoas 
trustees.    Those  garnishee  proceedings  were  entttlsd 
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in  the  action  against  Thomas  Bees.    The  plaintiff 

ancoeeded  in  those  garnished  proceediogs  in  chambers, 

and  Ernest  Bees  appealed  to  this  court  against  them. 

We  held  that  the  garnishee  proceedings  were  wrongly 

instituted  against  the  three  trustees^  and  discharged 

the  order  as  to  them,  and  directed  the  plaintiff  to  pay 

to  Ernest  Bees  the  oosts  of  those  prooeedings.    An 

application  is  now  made  to  ns  to  allow  those  costs  to 

be  set  off  acainst  the  oosts  which  Ernest  Bees  owes  to 

theplaintiff  in  respect  of  the  comity  conrt  judgment. 

The  question  is  whether  that  can  be  allowed.    The 

application  is  based  first  of  all  upon  ord.  65,  r.  14.    It 

was,  however,  suggested  that  another  rule — ord.  65,  r. 

27  (21)--migbt  apply,  and  tbat  the  application  miffht 

also  be  justified  under  the  common  law  or  equit^le 

JTuisdiction  of  the  court.    To  begin  with  ord.  65,  r. 

27  (21),  that  rule  is  not  applicable,  because  there  is  an 

express  decision  of  this  court  in  Barker  v.  Hemming^ 

apon  a  former  rule  which  was  identical  in  terms  with 

sub-rule  21,  and  the  ground  of  that  decision  was  ihat 

the  set-off  of  costs  must  be  between  the  parties  in  the 

same  action  and  in  their  character  of  parties  to  it. 

Here  the  costs  due  to  the  plaimiff  are  costs  recovered 

under  the  county  court  judgment,  and  l^e  costs  which 

Bmest  Bees  recovered  against  the  plaintiff  are  costs 

of  garnishee  proceedings  improperly  instituted  against 

him  in  the  High  CSourt.    For  that  reason  sub-rule  21 

does  not  apply.  Then  rule  14  was  mainly  relied  upon. 

That  rule  provides  that  **a  set-off  for  damages  or 

oosts  bet^reen  parties  may  be  allowed  notwil^tandiug 

the  solicitor's  Ben  for  costs  in  the  particular  cause  or 

matter  in  which  the  set-off  is  sought."    It  is  to  be 

observed  that  the  language  of  the  rule  is,  ''  a  set-off 

for  damsges  or  costs  between  partiet.'*    It  seems  to 

me  that  the  reasoning  in  Barker  v.  Hemming  applies 

to  that  rule.    There  is  no  decision  direotiy  in  point 

in  the  CSourt  of   Appeal,  but  in   Edwards  v.  Hope 

the  Divisional  Court  expressly  held  that  r^e  14  only 

applies  to  costs  in  the  particular  cause,  and  not  in 

independent  proceedings;   and  Kay,  J.,  in  Blakey  v. 

Latham,  and  Obitty,  J.,  in  Hastell  v.  Stanley,  when 

sittin|g   as  judges   of   first   instance,  followed   the 

decision  of  the  Divisionftl  Court  in  Edwards  v.  Hope, 

and  held  that  rule  14  does  not  apply  to  costs  in 

distinct   and   independent   actions   or  proceedings. 

Therefore  it  appears  to  me  that,  both   upon   the 

reasoning  in  Barker  v.  Hemming  and  upon  the  weight 

of  authority,  ord.  65,  r,  14,  does  not  apply. 

There  remains  the  question  of  the  old  common  law 
or  equitable  jurisdiction  of  the  court,  which,  as  was 
pointed  out  in  Edwarde  v.  Hope,  is  still  applicable. 
But  that  jurisdiction  was  never  appUed  where  the 
parties  were  sued  in  different  capacities.  Here  the 
action  against  Ernest  Bees  was  against  him  in  his 
individual  capacitsr*  and  the  garnishee  proceedings 
were  instituted  against  him  in  h<s  capacity  as  trustee 
for  the  dub.  For  these  reasons  the  application  must 
be  refused. 

Applieation  refiued. 

Solicitors  for  the  pbintiff,  E.  F.  Tmmer  &  Sons,  for 
David  Richards,  Aberdare. 

Solicitors  for  Ernest  Bees,  MUner  &  Bick/ard, 


From  K.  B.  Div. 


(Yaughan  "^niliams,  Stirling,  and  [ 
^zens-Hardy,  L.JJ.)  3 


April  19. 


Hamilton  v.  Sbal.  (a.) 
Practice — Application  for  judgment    or   new    trial — 

(a.)  Beported  by  A.  B.  Tayloub,  Esq.,  Barrister- 
at-Law. 


Misdirection  of  jury — Costs  of  success/td  application 
— Discretion  of  court. 

If  a  new  trial  is  granted  hy  the  Court  of  Appeal 
on  account  of  the  misdirection  of  the  jury,  the  costs  of 
the  application  rest  entirety  ai  the  discretion  of  that 
court. 

Bray  v.  Ford,  [1896]  A.  C.  44,  44  W.  E.  Dig.  131, 
discussed. 

This  was  an  appeal  of  the  defendant  for  judgment 
or  new  trial  from  a  verdict  and  judgment  of 
Grantham,  J.,  and  a  special  jury. 

The  action  was  to  set  aside  a  certain  guarantee 
which  the  plaintiff  had  given,  on  the  ground  that 
there  was  no  consideration,  and  that  it  had  been 
obtained  by  duress. 

A  verdict  having  been  given  for  the  plaintiff,  the 
defendant  appealed  on  tbe  ground  that  the  jury  had 
been  misdirected. 

The  Coubt  (Vauqhan  Williams,  STmuNa,  and 
Cozkn8-Ha&dy,  L.JJ.)  having  granted  the  applica- 
tion for  a  new  trial,  a  qaestion  arose  as  to  whether 
the  costs  of  the  application  that  succeeded  should  be 
the  applicant's,  or  abide  the  result  of  the  new  trial. 

On  this  point 

Scott  Fox,  K,C.,  and  Thorn  Drury,  for  the  appellant 

Kemp,  K,C,,  and  F,  M,  Abrahams,  for  the  respon-^ 
dent. 

They  cited  Bray  v.  Ford,  [1896]  A.  C.  44,  44  W.  E. 
Dig.  131. 

Yatjohan  Williams,  L.J.,  in  delivering  the  judg- 
ment of  the  court,  said :  In  practice  the  order  made 
in  Bray  v.  Ford,  [1896]  A.  0.  44,  44  W.  B.  Dig.  131, 
has  not  been  considered  as  an  order  laying  down  any 
general  rule,  but  as  merely  an  order  in  that  particular 
case.  It  appears  that  the  Court  of  Appeal,  in  dealing 
with  these  common  law  cases,  have  generally  done  so 
upon  the  ground  that  there  was  no  absolute  rule 
applicable  to  all  cases,  but  that  there  was  a  discretion 
in  the  court  either  to  give,  or  to  abstain  from  giving, 
or  to  reserve  the  costs.  Therefore  we  have  to  exercise 
that  discretion,  and,  for  myself,  although  I  cannot 
say  that  there  is  any  general  rule  which  can  be 
applied  to  these  cases,  yet  in  the  absence  of  special 
circumstances^  where  there  is  an  application  for  a  new 
trial,  and  one  has  been  ordered,  and  the  other  side 
have  opposed  that  application,  I  think  that  primd 
facie  the  costs  should  be  borne  by  those  who  opposed 
the  application.  In  our  judgment  the  costs  of  this 
application  ought  to  be  paid  by  the  respondents.  The 
costs  of  the  first  trial  will  abide  the  result  of  tbe 
second,  subject  to  directions. 

SmuNa  and  Cozens-Habdy,  L.JJ.,  concnired. 

Solicitors,  J7.  Ellis  ;  Seal  &  Edgelow, 


From  Chan.  Div.  ") 

(Yaughan  Williams,  Stirling,  and  |  March  25, 28, 29. 
Cozens-Hardy,  L.JJ.)  j 

Welloomb  V,  Thompson  &  Capper. 
In  re  Bubbotjohs,  Wellooms,  &  Co.'s  Tbadb- 
Mares.  (a.) 

Trade-mark — Begistration — Motion  to  rectify — Fancy 
word  "TaWotd" — Presumption  from  long  user  — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict,  c  57),  s.  64. 

(a.)   Beported  by  Pebot  H.  Winpield,  Esq., 
Barnster-at-Law. 
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Well€omx  V.  TeoMPSOK  &  Capper. 


Coir&T  OP  Appsal. 


Befigfe  1684^  B.  S  FT.  macfe  an^/  iotd  drugs  of  toUd 
fofm  and  biconvex  ahap«  as  **  TabkU"  und  had 
registered  '*TableU**  as  a  trade-mark.  In  1884  thet/ 
coined  and  registered  the  ivord  **  Tabloid^'*  as  a  trade- 
mark  for  atiUtanttss  usefl  in  pharmacy.  They  had  since 
maik  and  mtd  as  *^  TaUmds*^  solid  drugs  of  the  aame 
shape  and  size. 

In  1903,  T,  api^kd  to  haim  the  word  *'Tabtoid'' 
m^^uni^ed  from  the  ref</»"dier. 

IMd,  affirming  the  dcdnimi  €f  Byrne »  J.,  {ante, 
p*  205),  that,  havitttf  re^jard  to  the  long  p^iod  of  time 
during  which  the  word  etaod  unimpeached  on  tht  regisier^ 
the  presumption  was  that  '*  Tabtoid'*  ums,  at  ths  date 
iif  its  regisiratwn,  a  distinctitfe  fancy  ward. 

Appeal  h7  Messre.  Thompson  &  Capper  againet  the 
dUtuisiai  by  Byrne,  J.j  of  a  motion  to  rectify  the 
register  of  trade-marAs  by  ejtptmging  therefrom 
certain  trade-marks  cf  the  reapondenti,  Mecsra. 
Burronghsi  Wellcome,  ^  Co, 

Frbr  to  la 84  the  reiponienti  manufactured 
and  flold  com  pressed  dnige  of  a  lenticular  or 
biconvex  shape  aa  **  Wyeth*s  Comprtaaed  Tablets,*' 
In  1«83  they  registered  the  word  **  Tablets  "  in  clat» 
3,  but  there  being  doubt  as  to  the  validity  of 
of  "Tablets"  as  a  trade-mark,  they  invented  the  word 
•*  Tabloid,"  which  was  not  then  koowain  the  Engitah 
language,  and  in  1884  registered  it  in  claBso?  3  and 
42  in  reapect  of  ohemioal  suhatances  not  included  in 
olaes  1  used  in  medioioe  and  ptiarmaoy  and  preparations 
of  food  for  human  uje.  In  1885  tuey  regies tered  the 
word  ''Tabloids''  in  a  frame  in  reapoat  of  the  8%me 
substances.  These  re jrist rations  were  still  in  force. 
From  the  date  of  the  first  registration  of  **  Tabloid  " 
the  reepondenti  had  made  and  sold  drugs  of  the 
original  si^e  and  shape  and  also  Srnga  of 
vaiions  sizes  and  shapes ^  chiefly  however  of  a 
btoonvex  form.  They  had  continually  sold  their  com- 
pressed drugs  in  connection  with  the  word  '*  Tabloid  " 
or  '  *  Tabloids. "  In  1 8  90  th  ey  ceased  to  use  * '  Tablets ' ' 
as  a  trade-mark  altogether.  Bubsequenlly  ihey 
began  to  manufacture  a  great  variety  of  comprt^saed 
goods  besides  medicines,  such  as  foodattifia,  and  in 
1890  they  registered  ** Tabloid"  in  classes  1,  2  30, 
ii,  and  48. 

A,  J.  Walter  and  J,  H,  Gray^  for  the  appRllatita* — 
'-  Tabloid  **  has  become  part  of  current  literatureH» 
[They  referred  to  the  current  dictionaTies  and  periodi- 
irals.]  A  fancy  word  must  not  be  descriptive :  In  re 
Van  Diizer's  Trade- Mark.  35  W.  E.  294,  34  Ch.  D, 
623:  In  re  *' BovriV  Trade^Mark.  45  W,  E,  IdO, 
[1896]  a  Ch»  600.  ''  Tabloid  "  is  not  an  invented  word ; 
Eastman  Phittographic  Maieriats  Co,  v,  ComptrfAier- 
(^meral,  47  W,  E,  152,  [1898]  A,  C.  571 :  Fi^ldd'  Co, 
(Limited)  v,  Wagd  SyndicaU,  48  W,  B,  390.  17  K^p, 
Pat,  Cas,  266 ;  In  re  Hannay^a  Tra^ie-Matk  7  Hep. 
Pat,  Caa.  46;  Mtaby  ^  Co,  (Limittd)  v«  Triticine 
{Limited),  15  Eep.  Pat,  Caa»  1,  14  ;  In  re  Oroismith's 
Trade-Mark,  0  Eep.  Pat*  Cas,  180,  37  W.  E.  Dig,  184  ; 
Lindeum  Manufacturing  Co,  v,  Nairn,  26  W*  E. 
463,  7  Ob.  B,  834 ;  Perry  IMtns  *£  Son  v.  Harbord, 
U  A.  C.  316,  320,  39  W*  E,  Dig.  239, 

M(mlt&nf  KX\  Nemlk,  KX'.^Letitti,  K,C  Sebastian, 
ftpd  Ktrlyt  for  the  respondents. — It  is  no  objection  to 
a  trade*mark  that  the  owner  has  not  used  it  on  all 
bis  goods  ;  Kodak  (Limited)  v,  London  Stermfacopic  Co, 
(Limited),  20  Rep.  Pat,  Cas,  337 ;  In  re  Cheaehrough's 
Trade-Mark  '*  VaeeHne,'*  [1902]  2  Oh.  1,  50  W.  E, 
Dig.  170,  In  re  **  Unccda^'  Trade-Mark,  50  W,  E, 
467,  [1902]  1  Ch.  783,  was  bold  bad  beoanse  the  word 
was  a  mere  mle spelling  of  known  words.  In  re  Van 
Ditzefs  Trade- Mark  has  no  application  to  a  new  word. 
In  re  **Jiovril"  Trade -Mark  shows  that  where  a  mark 
has  been  op€^n'y  used  for  many  y^ars.  the  benefit  of 


any  doubt  ought  to  be  giv«n  to  thm  proprietor  i  In  n 

CheMchraugh's  Trade^Mark  *^  Vaseline"*,  In  re  Bass. 
Maicliffe,  it  Gretton's  Trade- Marks,  51  W.  E,  m,  19 
Hep,  Pat  Oas.  529,  539, 

R,  J,  Parker^  for  the  Comptroller' General, 

TAtToiiA^  Williams,  L,J.— I  think  one  may  isj 
generally  of  the  law  that  it  is  now  defined  by  Taa 
DHser*s  ca^er  as  modified  by  the  **Bewfti"  ftwt.    The 
question  of  fact  here  is,  what  did  "  Tabloid  '*  oonvir 
to  those  who  heard    it    in   1884  ?      W©    have  b*d 
quoted   to  ns  dictionaries  and   literary   prodactioDi 
published  between  1884  and  the  present  tune,  and  I 
do  not  think  that  that  sorfc  of  evidenoe  has  atiittai  m 
mudi.    In  fact  it  has  had  a  direct  tendency  to  msb 
onr  task    more  diMoult,    because  it  ts    difEcolt  t? 
eradicate  altogether  from  one^s  mind  the  sttteowli 
which  have  been  made  about  the  nser  of  "  Tabloid'* 
and  its  meaning  at  the  date  of  registration,    I  tliml, 
as  appears    from    the    judgments   of    Stirling  sod 
Cozens- Hardy,   L.JJ,,  in  the   ChesehroiAyh  mst^  thii 
the  court,  when  it  has  had  to  deal  with  a  questi^ffi  of 
fact  of  this  sort  long  after  the  date  of  registotbi, 
has  laid  it  down  that  the  presumption  oiight  to  N 
in  favour  of  the  persons  who  have  had  that  m^i^mi 
trade -mark  for  that  length  of  time;  and  UiicnQai 
proof  as  to  what  was  the  nser  of  the  woird,  and  *4ii 
it  WSA  understood  to  convey  at  the  date  of  regiftia* 
tion,  ought  to  be  thrown  upon  the  penona  vha  i««t, 
after   such  a  lapse  of  time,  to  say  thai  the  tfitk^ 
mark  onght  not   to  have    been   regiateirsd.     Ba:  1 
take    it,    if    the    evidence    showed    cleatly  tUt  it 
ought  nol  to  have  been  ref^istf^red  at  the  iabs  whm 
it  was,  no  pr^iunption  would  justify  ui  ia  twftof 
it    on    the   register.      Now,    what   did  *'TihJiid" 
convey  at  th©  moment  of  registration  r    It  »*i  a 
distinctive  word  and  suggested  the  aouroc  oi  Uw^ 
goods  covered  by  it.    It  was  not  a  detmptivs  i 
It    was    a    fancy    word.       Having    rc^wd 
*'  Ilovril  '*    case   it    cannot    be    aaid  that   a 
descriptive  because  it  might  suggf  st:  some  idea  to  UmI 
hearer.     In  fact  when  &  man  chooses  hia  tradft-nilffk 
hts  mind  will  naturally  run  on  words  oofnAte  It  tiw 
articlea  wit*?  reference  to   vhioh  the  tfm$^-WtA  k 
proposed  to  be  registered.     His  next  cara  is  tint  tit 
cognate  word  shall  not  describe  the  qnalit;f ,  foriD,  or 
purpoie  of  those  artioles,     A  really  dflaoriptif*  wffd 
must  describe  something  which  is  materal  to  tlit  oott* 
position — i,e.,   the  qniJity,  form*  or  pixrpoM  of  the 
artiole*    The  person  registering  must  m  careful  nefw 
to  violate  the  rule  that  you  most  not  adopt  as  Jts^ 
trade- mark    any    word     whatsoever     which    would 
deprive  the  public  of  the  full  and  free  user  of  Ihil 
word,  whtn  it  is  a  known  word,  and  ^spfcdall  j  whu 
it  is  a  known  word  in  a  particular  tfade,     Hra  it 
the    present    moment    there    seems    to    be    a  gfCiA 
diMcnlty  in  saying   what   *^ Tabloid''  is   iuppo«6d  la 
convey*    If    yon    take    the   meeuiing    of    th«  wmi 
'*  table,**  or  *'  tablet,"  it   does  not  suegefft  la  Hf 
mind  anythiQg  of  the  form  of  these  tabloida*    As  a 
juryman  I  oannot  esprfss  my  ooncluaioD  in  fact beltit 
than  Byrne,  J*     He  says :  *'  I  think  the  cape  saOM 
the  line ;  bat  treating  it  as  a  matter  of  fact   m  tfe 
particular  caae,   I    come   to  the  conclusion   thai  ts 
March,  1SS4,  the  word  was  not  'really  intelligiyj 
describing  the  thing  sold,*  which  is  the  wajr  m  ^ikk 
lindley,     L.J,,    in    the      ^  BoitiV  ease      puti     thti 
form  of  direction  to  the  jury.*'     I  agree   tbM  joa 
oannot  say  that  the  word  Is  absolutely  tmsiiggsitmi 
but  any  suggestion  which  yon  derive  from  it  im  iit«rf 
inaccurate  suggestion  as  to  shape,  and  an  tfiftoOHTaH 
Buggeation  as  to  a  matter  which  wa«  in   no  mam 
essential,   or  of    any    practical   materiality    Is   ^ 
articles  to  which  it  was  appUsd,    As  to  tba  ^gwiiM 
nser  of  ^^  Tablet/^  I   think  the  word  did  not  wm^ 
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conTey  anything  material  abont  the  artiole  to  which 
the  trade-mark  was  to  be  appb'ed.  Then  I  do  not 
think  it  can  be  said  that,  because  the  respon- 
dents registered  *< Tabloid"  two  years  after- 
wards, their  previous  nser  of  **  TaUet  *'  converted  that 
which,  bat  for  sach  previoos  user,  wonld  have  been 
an  invented  word,  into  a  word  which  by  that  time  had 
acquired  a  meaning.  In  my  opinion  ^e  judgment  of 
Byrne,  J.,  is  quite  right. 

SriBLiNa,  L.J. — The  meaning  of  ''  fancy  word  or 
words,"  as  used  in  the  Act  of  1883.  has  been  con- 
sidered in  Van  Duzer'a  etue  and  In  re  **BovriV* 
Trade^Markf  and  by  those  dedsionB  we  are  bound. 
In  the  latter  case  lindley,  L.J.,  says :  *'  It  would 
be  altogether  wrons  for  us  to  take  the  Act  of  1883 
and  substitute  for  the  words  '  fancy  word ' '  a  non- 
desorqttive  word.*  ...  But  I  agree  that  a  word 
which  describes  the  artiole  to  which  it  is  applied  will 
not  do.  Let  us  therefore  ask  ourselves  whether 
*  Bovril '  is  a  descriptive  word.**  Then  later  he  says  : 
"I  think  it  is  purely  and  eminently  a  question  of 
fact.*'  That  is  the  process  which  we  ought  to  apply  to 
**  Tabloid."  I  can  only  say  that  I  entertain  greater 
doubt  than  Byrne,  J.,  and  my  brother  seems  to  have 
entertained  as  to  the  result  of  the  evidence  in  this 
case.  Mv  difficulty  is  this.  Before  1884  <'  tablet " 
was  well  known  in  connection  with  medicines. 
Further,  the  respondents  had,  prior  to  1884,  made  up 
and  sold  medicines  in  the  form  of  tablets,  which  were, 
broadly,  small  quantities  of  medicine  of  somewhat 

eobular  shape.  They  had  reg^red  '*  Tablet,"  but 
kd  been  advised  that  its  registration  could  not  be 
maintained,  and  had  fixed  on  <*  Tabloid,"  which 
suggests  a  connection  either  with  << Table*'  or 
**  Tablet.*'  The  termination  "  oid  "  is  not  uncommon 
and  means  of  a  shape  or  kind  similar  to  that 
directed  by  the  initial  part  of  the  word  to  which 
*<oid"  is  affixed.  I  feel  a  great  deal  of  hesitation 
tf  to  whether  '* Tabloid"  did  not  mean  a  prepara- 
tion made  up,  not  precisely  in  the  same  form  as 
that  which  had  been  hitherto  desigpiated  as 
"tablet,"  but  in  a  somewhat  similar  form,  and 
that  it  Is  descriptive  ia.this  sense.  But  when  a 
trade-mark  is  impeached  after  such  a  long  time, 
the^  person  who  has  had  his  trade-mark  on  the 
register  for  that  lone  period,  and  has  openly  and 
largely  used  it,  should  have  the  benefit  of  any  doubt. 
For  these  reasons  I  am  not  prepared  to  differ  from 
Byrne,  J.,  or  my  brethren,  and  I  think  that  the 
appeal  fails. 

Gozbns-Habdy,  L.J.— I  feel  to  a  large  extent  the 
difficulties  of  Stirling,  L. J.  If  this  case  had  f«Uen 
to  be  decided  ten  years  ago,  I  cannot  doubt  that  the 
mark  would  have  been  taken  off  the  register.  The 
real  difficulty  is  in  putting  a  meaniog  on  '*  fancy." 
It  certainly  means  something  more  than  new  or 
newly  coined  or  ••invented."  The  real  difficulty  is 
to  say  what  more  it  involves.  The  present  case  is 
extremely  near  the  lioe,  but  there  is  nothiug 
sufficiently  near  to  deicription  to  distinguish  it  from 
the  ** Bovril**  ocue.  Under  these  circumstances,  I 
cannot  say  that  Byrne,  J.,  was  wrong  in  declining  to 
remove  from  the  register  a  mark  which  had  been 
on  for  nearly  twen^  years ;  and  I  agree  that  the 
appeal  must  be  dismissed. 

Appeal  dismissed. 

SolidtorB  for  the  respondents,  Marhhy^  Steumrt,  & 
Co. 

SoUoitors  for  the  appellants,  Sharpe,  Parker f  &  Co,t 
id  Alsqp,  Stevens^  Harvey,  ^  Crooks,  liverpool. 

Solicitor  for  the  OomptroUer-General,  Solicitor  to 
C^  Treaswry* 


From  E.  B.  Div.  ) 

(Collins,  M.B.,  and  Bomer  and  >  March  23, 24, 25. 
Mathew,  L.JJ.)  ) 

Hambbo  &  Son  v.  Bxtbnand  and  Othbbs.  (a.) 

Principal  and  agent— Authority  of  agent — Underwriters 
at  Lloyd^a — Policy  guaranteeing  thai  drawer  of  hill 
will  put  acceptor  in  funds  to  meet  it — Policy  authorized 
by  terms  of  agency,  but  made  to  benefit  agent  and  not 
in  the  interest  of  principal — Liability  of  principal. 

Where  an  agent,  who  is  authorized  to  make  contracts 
^^for  and  on  behalf  of**  his  principal,  has  acted  within 
the  tervM  of  a  written  authority  given  to  him  by  the 
principal,  but  the  existence  of  which  was  not  known  to  the 
other  party  to  the  contract,  the  principal  cannot,  if  the 
other  party  has  acted  boD&  fide,  repudiate  liability, 
although  such  contract  was  made  by  the  agent  solely  in 
his  {the  agent* s)  own  interest  and  not  in  the  interest  of  his 
principal. 

Decision  of  Bigham,  J.  (51  W.  E.  652,  [1903]  2 
K,  B,  399),  reversed. 

Appeal  by  the  plaintiffs,  a  firm  of  London  bankers, 
against  so  much  of  a  judgment  of  Bigham,  J.,  given 
at  the  trial  of  the  action  as  was  in  favour  of  four  of 
the  defendants.  With  regard  to  Bumand,  the  other 
defendant,  there  was  no  appeal,  judgment  haviug 
been  given  against  him  at  the  trial. 

The  action  was  brought  to  recover  £1,000— £200 
from  each  of  the  five  defendants — upon  a  guarantee 
policy  dated  tbe  Ist  of  October,  1902,  which  was  in 
these  terms  :  *'  To  Messrs.  G.  J.  Hambro  &  Son.  In 
consideration  of  your  accepting  at  our  request  the 
drafts  of  Henry  Gaze  &  Sons  (hereinafter  called  the 
drawers)  to  such  an  amount  as  you  may  think  proper, 
such  drafts  to  be  drawn  and  accepted  within  one  year 
from  the  1st  of  October,  1902,  and  in  consideration 
of  the  premium  of  1  per  cent,  paid  to  us  by  the 
drawers  on  the  execution  hereof  (the  receipt  whereof 
we  hereby  acknowledge),  we,  the  unaer writers, 
agree  that,  if  the  drawers  do  not  at  or  before 
maturity  of  any  such  drafts  put  you  in  funds  to  meet 
the  same,  we  will  within  thirty  days  of  receipt  of 
notice  from  you  of  such  default  on  the  part  of  the 
drawers  pay  to  you  in  cash  the  amount  of  such 
drafts,  and  will  further  indemnify  and  hold  you  harm- 
less against  all  moneys,  loss,  costs,  charges  and 
expenses  which  you  may  have  to  pay  or  to  which 
you  may  be  put  by  reason  of  your  having  accepted 
such  drafts,  or  by  reason  of  any  claims  made  by  any 
company  or  person  in  respect  of  the  transactions 
above-mentioned,  provided  that  our  liability  there- 
under shall  Dot  exceed  the  amount  of  our  respective 
subscriptions  hereto  witti  interest  thereon  at  the  rate 
of  5  per  cent,  per  annum  from  the  time  of  payment 
beiug  demanded." 

Messrs.  Hambro  had  been  in  the  habit  of  making 
from  time  to  time  advances  to  Henry  Gaze  &  Sons 
(Limited),  the  tourist  agents,  who  gave  as  security 
underwriting  policies  in  the  above  form.  Bumancl 
was  an  underwriter  at  Lloyd's,  and  formerly  was 
directly  interested  in  that  company.  This  arrange- 
ment was  by  him  with  the  plaintiffs  that  they  should 
finance  Henry  Gaze  &  Sons  (Limited).  The  other 
defendants  were  his  "names,"  and  were  the  names 
appearing  with  his  own  on  the  policies  covering  these 
risks. 

On  the  9th  of  October,  1902,  the  plaintiffs  accepted 
a  draft  of  Henry  Gaze  &  Sons  (limited),  which  was 
secured  by  the  policy  now  sued  on,  subscribed  with 
the  names  of  all  the  five  defendants — ^the  names  beiog 
all  subscribed  in  the  handwriting  of  Bnmand,  at 

(a.)  Reported  by  Bbskinb  Bbid,  Esq.,  Barrister-. 
at-Law. 
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ninety  days*  sight,  for  £1,000.  The  bill  fell  dae  on 
the  10th  of  January,  1903,  and  Henry  Gaze  &  Sons 
made  default  in  finding  money  to  meet  it.  Thereupon 
the  plaintiffs  gave  notice  to  the  aaderwriters,  who  did 
not  pay,  and  the  writ  was  issued. 

The  substantial  defence  of  all  the  defendants  other 
than  Bnmand,  was  that  Bumand  had  no  authority 
to  sign  their  names  to  such  a  policy,  their  authority 
being  expressly  limited  to  what  is  commonly  known 
as  underwriting  business  at  Lloyd's. 

On  this  pwoint  Bigham,  J.,  held  in  favour  of  the 
plaintiffs,  being  of  opinion,  after  hearing  evidence, 
that  this  was  a  class  of  business  which  was  ordinarily 
done  at  Lloyd's.  The  learned  judge  decided,  how- 
ever, against  the  plaintiffs  so  far  as  their  daim  was 
against  the  present  appdlants,  on  the  ground  that 
Bumand  in  these  transactions  was  not  acting  for  the 
benefit  of  or  in  the  interests  of  his  **  names,*'  but  for 
his  own  benefit,  and  under  these  circumstances  the 
plaintiffs  were  not  entitled  to  treat  the  names  as 
principals.  He  accordingly  gave  judgment  for  the 
plaintiffs  against  Bumand  only,  and  entered  judgment 
for  the  other  four  defendants. 

The  plaintiffs  appended,  and  the  defendants  other 
than  Bumand  gave  notice  by  way  of  croas-appMl 
against  the  finding  of  the  leamed  judge,  that  the 
underwriting  of  such  a  policy  as  that  sued  on  was 
within  the  ordinary  course  of  business  of  an  under- 
writer at  Lloyd's. 

Aiquith,  K.C,  ScruUon,  K.C.^  and  Machinnon,  for 
the  plaintiffi.— The  evidence  called  at  the  trial  proved 
that  the  underwriting  of  guarantee  policies  IDce  the 
one  sued  on  came  within  the  ordinary  business  of  an 
tmderwriter  at  Lloyd's.  And  the  judge  bo  held. 
Therefore  the  defendant  Bumand  was  actine  within 
the  scope  of  his  authority  in  underwriting  this  policy 
in  the  names  of  his  co-defendants.  The  defendants 
other  than  Bumand  cannot  set  up  that  tiiey  are 
relieved  from  liability  becAuse  this  contract  made 
by  Bumand  with  their  authority  was  really  made  in 
the  interest  of  himself  alone  and  for  his  own  purposes : 
Keighley,  Maxsted,  d:  Co.  v.  JDurard,  [1901]  A.  C.  240, 
49  W.  B.  Dig.  41.  The  plaintiffs  cannot  be  in  a 
worse  position  because  they  did  not  see  Bumana's 
authority  or  ascertain  that  he  was  acting  as 
agent  for  the  other  names  on  the  policy.  H«d 
they  been  shown  those  authorities  it  would  not  have 
been  incumbent,  even  if  possible,  for  them  to  have 
instituted  an  inquiry  to  see  whether  he  was  acting  in 
the  true  interests  of  his  priocipals.  Bigham,  J.'s, 
attention  was  drawn  to  the  judgment  of  Nelson,  0.  J., 
the  dissentient  judge  in  the  American  case  of  North 
River  Bank  v.  Aymar,  (1842)  3  Hill  262,  and  he  said 
that  it  appeared  to  be  so  much  in  point  that  he 
referred  to  it  in  some  detail ;  but  this  poiot  has  been 
since  then  dealt  with  in  other  American  cases  which 
were  not  brought  to  his  attention,  and  has  been 
settled  adversely  to  the  view  taken  by  Nelson,  C.J. : 
see  Exchange  Bank  v.  MonUath,  (1863)  26  N.  Y.  (12 
Smith)  506 ;  New  York  and  Newhaven  Bailway  Co.  ▼. 
Schuyler,  (1865)  34  N.  Y.  (7  Tiff)  30.  Lord  Brougham 
in  his  judgment  in  Bank  of  Bengal  v.  Fagan,  (1849)  7 
Moo.  P.  C.  61,  at  p.  74,  expressed  a  decided  opinion 
against  the  defendants*  contention,  and  so  does  Lord 
Macnaghten,  who  adopted  the  view  taken  by  the 
American  Ck>nrt  in  President,  &c„  of  Westfidd  Bank  v. 
Comen,  (1867)  37  N.Y.  (10  Tiff)  320,  when  he  gave 
his  reasons  in  the  Judidal  Committee  in  the  Privy 
Coundl  in  Bryant,  Powie,  &  Bryant  v.  Qiuhec  Bankf 
[1893]A.  Catp.  180. 

Montaignac  v.  Shitta,  15  App.  Cas.  357,  39 
W.  B.  Dig.  178  ;  In  re  Tiedemann  &  Ledermann 
Freres.  [1899]  2  Q.  B.  66.  47  W.  B.  Dig.  161 ;  Story 
on  Agency  (9th  ed.),  s.  73,  p.  91 ;  and  Summers  v. 
Solomon,  5  W.  B.  660, 7  E  &  B.  879,  were  referred  to. 


Lush,  K.C,  and  A.  J,  Ashton  {Isaacs,  K.C.,  and 
Maurice  HiU  with  them),   for  the  defendants  other 
tnan    Bumand.  —  We    submit,    first,    that    on    the 
evidence  the  learned  judge  was  wrong  in  holdiog 
that  the  underwriting  of  guarantee  policies  was  a 
class  of  business  ordinarily  undertaken  by  under- 
writers at  Lloyd'n.    Therefore  we  say  that  Bumand 
had  no  authority  to   subscribe   the   names  of  the 
defendants  for  whom  we  tmem  to  the  policy  now 
sued  on.    [Collins,  M.B.— The  decision  of  Bigham, 
J.,  on  that  question  was  a  finding  of  fact,  and  as 
there  is  at  any  rate  some  evidence  to  support  it,  ws 
cannot  hold,  even  if  that  was  not  our  own  view  of  ^e 
evidence,  that  be  was  wrong.]  Then  we  say,  secondly, 
that  the  view  of  the  law  taken  by  the  leamed  judge 
was  right.    There  was  no  holding  out  of  Bumaod  oy 
his  co-defendants  as  their  agent  to  sign  these  policiet. 
Therefore  the  defendants  other  than  Bumand  are  not 
estopped  from   repudiating   liability   on    any   such 
ground.    As  between  Burnand  and  his  principally  he 
was  acting  solely  in  his  own  interettt,  his  object 
being  to  keep  the  company  of  Gaze  &  Sons,  in  whidi 
he  himself  was  interested,  afloat  as  long  as  possible  in 
the  hope  no  doubt  that  tbey  would  tide  over  the 
difficulties   that   have  since   overtaken   them.     No 
prenuums  ever  appear  to  have  been  paid  oiianyof 
the  series  of  policies  he  underwrote,  and  he  inooned 
very   he%vy    liabilities   on    behalf    of   each    of  hit 
co-defendwts  on  one  risk — the  solvency  of  Gtceft 
Sons.      It  is  suggested  that  he  intercepted  letten 
addressed  to  them  to  keep  from  them  any  knowledge 
of  these  policies.    Any  such  concealment  from  pnn- 
dpalfl  by  an  agent  puts  the  transaction  a(  once  oat  of 
the  class  that  it  comd  be  argued  the  authority  he  had 
to  subscribe  these  defendants'  names  exteodsd  to. 
If,  therefore,  although  professing  to  be,  he  was  in  fsct 
not  their  agent,  the  plainti£b  must  take  the  con- 
sequences.   The  cases  of  Bank  of  Bengal  v.  Fag€»,  7 
Moo.  P.  C.  61,  and  Bryant,  Powis,  <fr  Bryant  v.  Qwfcec 
Bank,  [1893]  A.  C.  170,  tumed  on  the  doctrine  of  the 
law  merchant,  and  are  not  in  point.     [ROMKR,  LJ.— 
The  iodorsement  on  the  negotiable  instruments  tiiere 
appear  to  have  been  **per  pro,**  which  would  bate 
been  notice  to  the  holder  that  they  were  signed  under 
a  special  authority.]    The  plaintiffi  here  ought  to 
have  inquired  whetner   Bumand  had  authority  to 
subscribe  the  "  names."  [Mathzw,  L. J. — ^No  business 
at  Lloyd's  could  ever  be  carried  on  if  that  was  the 
adopted  practice.]    The  drcumstancei  here  were  sudi 
as  to  plaoe  the  plaiutifFs  on  their  guard,  and  tbey 
must  take  the  consequences  of  not  making  inquiries 
whether  Bumand  was  acting  bond  fide  in  subacxibing 
these  policies. 

Grant  V.  Norway,  (1851)  10  C.  B.  665;  BritUk 
Mutual  Banking  Co.  v.  Chamwood  Forest  Bailway  Co., 
35  W.  B.  590,  18  Q.  B.  D.  714 ;  Houldsworth  v.  City  of 
Glasgow  Bank,  28  W.  R.  677,  5  App.  Ca<.  317;  Whik^ 
church  {Limited)  v.  Cavanagh,  50  W.  B.  218,  [1902] 
A.  C.  117;  Coleman  v.  Biches,  {IS55)  16  C.  B.  104; 
Barwick  v.  English  Joint-Stock  Bank,  15  W.  B,  877, 
L.  B.  2  Ex.  259;  SoUmms  v.  Pender,  (1865)  3  H-  4 
C.  639,  were  also  referred  to. 

ScrutUm,  K.C,  replied. 

Collins.  "NLR. — ^The  question  raised  in  this  appeal 
is  one  of  great  importance,  but  I  have  no  reaaonaUe 
doubt  as  to  what  the  decision  of  the  court  ought  to 
be.  nor  do  I  think  that  anything  would  be  gained  by 
taking  time  to  oonsider  our  judgment  [His  lordship 
after  referriog  to  the  facts  as  already  stated,  con- 
tinuing, said:]  There  was  no  doubt  that  the 
indebtedness  of  Ghtze  &  Sons  to  the  plaintiffi  and  the 
aggregate  of  the  lialnlities  undertaken  by  Bumand  on 
these  policies  became  in  process  of  time  vecy  laige, 
and  nltimately»  the  amount  seoored  by  the  poliey  of 
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the  let  of  October,  1902,  not  being  paid,  this  aotioD 
was  brought. 

The  defendants  other  than  Bumand  set  np  two 
defences. 

They  said  first  that  they  were  not  liable  because 
the  authority^  g^ven  by  them  to  the  defendant 
Burnand  was  liimted  to  the  purpose  of  underwriting 
policies  of  insurance  and  carrying  on  the  ordinary 
business  of  an  underwriter  at  Lloyd's,  in  accordance 
with  the  usual  custom  of  Lloyd's,  and  that  the  under- 
writing of  guarantee  policies,  such  as  that  sued  on  is 
no  part  of  the  ordinary  business  of  an  underwriter  at 
Ziloyd's.  Whether  that  is  so  or  not  is  a  question  of 
fact. 

Secondly,  they  say  that,  as  a  matter  of  law,  having 
regard  to  the  inference  of  fact  drawn  by  Bigham,  J.» 
a9  to  the  motives  which  led  Burnand  to  under  «nrite 
the  policy,  and  his  relation  to  Gaze  &  Sons,  that  he 
andertook  this  liability  on  their  behalf  without  their 
authority. 

As  to  the  first  point,  Bigham,  J.,  who  had  the 
advantage  of  hearing  the  witnesses,  has  come  to 
conclusion  that  he  was  satisfied  that  the  underwriting 
of  guarantee  policies  of  this  class  was  within  the 
ordinary  business  of  an  underwriter  at  Lloyd's.  It 
had  to  be  admitted  on  the  part  of  the  defendants  that 
the  underwriting  of  what  are  ciUed  '*  solvency 
policies"  formed  part  of  tiiat  business.  The  only 
distinction  between  those  policies  and  the  so-called 
g^oarantee  policies  is  that  in  one  case  the  underwriter 
undertakes  to  pay  in  the  event  of  tiie  insolvency  of  a 
debtor,  and  in  the  other  he  undertakes  to  pay  in  the 
event  of  non-payment  by  the  debtor.  The  question 
is  one  of  fact,  and  it  appears  to  me  that  there  was 
evidence  to  justify  the  learned  judge,  exercising  as  he 
did  the  functions  also  of  a  juryman,  in  coming  to  the 
conclusion  of  fact  at  which  he  arrived. 

I  now  come  to  the  question  of  law  which  has  been 
discussed  before  us.  It  has  been  contended  for  the 
appellants,  that  although  express  authority  was  given 
in  writing,  as  in  the  present  case,  authorizing  an 
agent  to  make  such  a  contract  as  he  has  made, 
it  |s  open  to  the  principal  to  say  that,  nevertheless, 
if  it  appears,  on  inquiring  into  the  motives  which 
exist  in  the  agent's  mind,  that  he  intended,  in 
making  the  contract,  to  misuse  for  his  own  ends^ 
the  opportunity  given  to  him  by  his  authority,  and 
apply  it  to  a  purpose  which,  if  the  principal  had 
mown  of  it,  he  would  not  have  sanctioned,  then, 
because  the  agent  was  so  influenced  by  improper 
motives,  the  principal  is  not  liable  upon  the  contract 
made  by  him.  I  should  have  said  myself,  apart  from 
authority  on  the  subject,  that  such  a  proposition  could 
not  hold  water.  I  am  somewhat  surprised  to  find 
that,  in  an  American  case,  a  view  favourable  to  it 
has  been  taken  by  one  of  the  judges.  I  gather  that 
it  was  in  consequence  of  what  was  said  in  that 
case  that  Bigham,  J.,  for  whose  opinion  on  a 
oonmiercial  point  I  have  the  greatest  respect,  was 
led  to  the  conclusion  which  he  adopted.  The  case 
of  the  North  River  Bank  v.  Aymar,  3  Hill  N.  Y. 
B^.  262,  was  cited  to  him,  in  which  there  was 
a  diflSerence  of  opinion  between  the  judges,  one  of 
them  adopting  the  view  that,  though  an  agent  had 
acted  within  the  terms  of  his  authority,  it  was 
competent  to  the  court  to  look  into  the  mind  of  the 
agent,  and,  if  he  had  misapplied  his  authority  for  his 
own  purposes,  the  principal  was  not  bound.  The 
two  other  judges  did  not  take  that  view.  Bigham, 
J.,  after  examining  the  reasons  given  in  that  case, 
came  to  the  condusion  that  the  reasoning  of  tiie 
dissentinff  judge  was  the  stronffer;  and  not  being 
apparent^  informed  that  since  l£e  case  was  decided 
the  question  had  been  mooted  several  times  in 
Amenca,  and  that  ultimately  the  American  oonrts 


have  authoritatively  laid  it  down  as  the  true  principle 
that,  where  a  written  authority  given  to  an  agent 
covers   the   thing  done  by  him  on   behalf  of   his 
principal,  no  inquiry  is  admissible  into  the  motives 
upon  which  the  agent  acted.    It  would  be  impossible 
for  the  business  of  a  mercantQe  community  to  be 
carried  on,  if  a  person  dealing  with  an  agent  was 
bound  to  go  behind  the  authority  of  the  agent  in 
each  case,  and  inquire  whether  his  motives  did  or  did 
not  involve  the  application  of  the  authority  for  his 
own  private  purpose.    But  the  matter  does  not  rest 
there,  for   the   view  ultimately  established   in  the 
United  States  by  a  strong  concatenation  of  American 
authorities    appears   to   have   been   anticipated   in 
England,  and  at  length  finally  adopted  in  a  recent 
decision  of  the  Judicial   CSommittee  of   the  Privy 
Council.    There  is  a  very  remarkable  passage  in  the 
judgpnent    delivered   by   Lord   Brougham    in    the 
year    1849   in   the   cases    of   the   Bank  of  Bengal 
V.  Madeod  and  Bank  of  Bengal  v.  Fagan,  reported 
in    7    Moo.    P.    G.    61,    at    p.    74.      Those   were 
cases  of  a  power  of  attorney  to  sell,  indorse,  and 
assign  promissory  notes.  Lord  Brougham  says :  "  But 
it  is  said  that  the  power  was  ffiven  to  do  the  acts  in 
question  on  the  donor's  behau.    This  is  really  only 
saying  that,  what  the  agent  is  to  do,  he  it  to  do 
as  rei>resentiug  the  principal ;  as  doing  it  on  behalf 
of,  or  in  the  place  and  in  the  right  of,  the  principal. 
But  it  is  further  said  that,  even  if  the  expression  be 
read  as  only  amounting  to  this,  the  indorsement  is  to 
be  only  made  for  the  Mnefit  of  theprincipal  and  not 
for  the  purposes  of  the  agent    "We  do  not  see  how 
this  very  materially  affects  the  case,  for  it  only  refers 
to  the  use  to  be  made  of  the  funds  obtained  from  the 
indorsement,  not  to  the  power;   it  relates  to  the 
purpose  of  the  execution,  not  to  the  limits  of  the 
power  itself ;  and,  though  the  indorsee's  title  must 
depend  upon  the  authority  of  the  indorser,  it  cannot 
be   made  to  depend  upon  the  purposes  for  which 
the  indorser   pmorms   his  act  under  the  power." 
That  passage  seems  by  anticipation   to  detU   with 
the  very  point  which  was  the  salient  point  of  the 
judgment  of  Bigham,  J.,  in  this  case,  and  of  the 
argument  before  us.    In  the  case  of  Bryant^  Povm^  & 
Bryant  {Limited)  v.  Quebec  Bank,  [1893]  A.  0.  170, 
Lord  MsMmaght^,  in  delivering  Uie  judgment  of  the 
Committee  of  the  Privy  Ooundl,  says  (at  p.  180) : 
'<  Their  lordships  agree  with  Andrews,  J.,  that  the 
fact  that  Davies  abused  his  authority  and  betrayed 
his  trust  cannot  affect  the  bond  fide  holders  for  value 
of  negotiable  instruments  indorsed  by  him  apparently 
in  accordance  with  his  authority.    The  law  appears 
to  their  lordships  to  be  very  well  stated  in  the  Oourt 
of  Appeal  of  the  State  of  New  York  in  PreMent  of 
the  Western  Bank  v.  Gonem,  37  N.  Y.  E.  (10  Tiff,)  322, 
cited  by  Andrews,  J. :  *  Whenever  the  very  act  of  the 
agent  is  authorized  by  the  terms  of  the  power,  that  is, 
whenever  by  comparing  the  act  done  by  tiie  agent  with 
the  words  of  the  power  the  act  is  in  itself  warranted 
by  the  terms  used,  such  act  is  binding  on  the  con- 
stituent, as  to  all  persons  dealing  in  good  faith  with 
the  agent,  such  persons  are  not  bound  to  inquire 
into  facts  aliunde*    The  apparent  authority  is  the  real 
authority,    their    lordships   will   therefore   humbly 
advise  her  Majesty  that  this  appeal  ought  to  be 
dismissed." 

That  being  the  clearly  established  law  on  the  sub- 
ject, it  is  unnecessary  for  me  to  go  into  the  various 
matters  relied  upon  by  the  defendants  in  relation  to 
the  question  whether  in  underwriting  the  policy 
Bumand  was  aotii^  for  his  own  benefit  and  m  hu 
own  interests  ana  not  in  those  of  the  defend- 
ants. 

The  appeal  succeeds  and  judgment  must  be  entered 
for  the  pfaintiflfii  with  costs. 
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High  Coubt. 


In  bk  Whebuuu 


HiqhOoubt. 


BoMXB  and  Mathxw,  L.JJ.,  gave  jadgmente  to  the 
same   "*   ' 


Appeal  allowed, 

Solidtora  lor  the  plamtiffd,  Parker^  GarreU,  Hdman, 
&  Houfden. 

Solidton  for  the  defendants  other  tban  Bumand, 
Merriman,  Pike,  &  Merriman  ;  R.  A,  Read,jun. ;  Ward, 
Bowie,  <fc  Oo.  ;  Church,  Bendell,  &  Qo.,  for  J.  B,  Clarice 
&  Co.,  Birmingham. 


Kia4  4touct  Of  3lu0ttce. 


Chan.  Div. 
Warrington,  J. 


April  27,  28. 


In  re  Wheeler. 
Hankinson  v.  Hayteb.  (a.) 

Married  woman — Advances^ No  eeparate  property — 
Acknowledgment  in  1894  of  debt — Contract  to  pay-- 
Executor — Retainer --Married  WomerCe  Property  Act, 
1893  (56  (fc  57  Vict,  c.  63).  $.  l--Will— Construction 
— Money  on  deposit^**  Ready  money.** 

A  married  vjoman  will  not  render  herself  liable,  under 
t?i6  Married  Women*s  Property  Act,  1893,  by  acknow- 
ledging, in  1894,  advances  previously  made  to  her  by  a 
testator  in  respect  of  which  she  could  not  have  been  sued, 
although  the  acknowledgment  would  take  the  debt  out  of 
the  Statute  of  Limitations,  In  such  a  case  the  executor 
cannot  retain  the  advances  to  the  married  woman  out  of 
such  portion  of  the  testator's  estate  as  is  bequeathed  to  her. 
A  bequest  of  **  ready  money  "  does  not  include  money  on 
deposit  at  a  bank  withdraufable  on  fourteen  days*  notice. 

By  hit  will,  dated  the  24th  of  Jane,  1897,  J.  B. 
Wheeler  gave  oertain  property  to  trasteee  npon  tmet 
to  sell  and  divide  the  residue  of  the  proceeds  and  his 
ready  money  into  four  eqoal  parts,  and  to  stand 
possessed  of  the  same  for  the  benefit  of  his  four 
daoffhters  and  their  issue.  The  testator  sdso 
divided  other  property  spedfioally  amongst  his  four 
dauffhters.  Neither  the  will  nor  the  subsequent 
oodimli  contained  any  hotchpot  dause  or  g&  of 
residue.  The  testator  died  on  the  6th  of  September, 
1902. 

During  his  lifetime,  the  testator  had  advanced  to 
his  daughter,  Mrs.  Hayter,  sums  amounting  to 
£1,784,  none  of  which  she  had  repaid.  She  had 
married  her  present  husband  in  1880,  and  had,  on  the 
6th  of  August,  1894,  signed  as  correct  a  document 
containing  particulars  of  advances  amounting  to 
£722  whidi  she  alleged  had  been  made  to  her  by  the 
testator  prior  to  1893,  when  she  had  no  s^>arate 
estate.  I&e  also  alleged  that  she  never  intended  to 
admit  any  personal  liability  on  her  part  by  signing 
the  document. 

A  sum  of  £1,011  78.,  part  of  the  testator's  estate, 
was  on  deposit  at  a  bank  withdrawable  on  14  days 
notice. 

The  executor  took  out  an  originating  summons  to 
determine  whether  Mrs.  Hayter  ought  to  brinir  the 
sums  lent  to  her  into  account  as  against  her  share, 
and  whether  the  sum  of  £1,011  7s.  passed  under  tiie 
disposition  of  ready  money  in  the  wiU,  or  was  undis* 
posiedof. 

W,  J,  LeuHn,  for  the  executor. 

Norton,  K.C.,  and  W.  J.  Whittaker,  for  Mrs.  Hayter. 
^— Mrs.  Hayter  had  not  at  the  time  of  the  advances 

(a.)  Beported  by  Pebot  H.  Whttibld,  Bsq., 
Barriffter-at-Law. 


any  separate  estate.  Therefore  they  were  not  debts  for 
which  she  could  have  been  sued,  and  so  she  was  not 
liable  to  bring  them  into  account. 

Christopher  James^  for  another  daughter  of  the 
testator. 

Bowden,  K.C.,  and  Coxens-Hardy,  for  Mrs.  Asheioii, 
another  daughter. — The  document  of  the  6th  of 
August,  1894,  was  a  good  ackno«rledgment  of  the 
statute^barred  debts  within  the  Married  Womeu'i 
Property  Act,  s.  1  :  Wolstenholme's  Conveyanoisg 
and  Settled  Land  AcU  (8th  ed.),  p.  292.  The  exeeator 
can  retain  or  set-off  the  amount  of  Mrs.  Haytor*! 
indebtedness.  Benefioiaiies  must  account  for  all 
moneys  received  from  the  testator  if  they  daim  agtiost 
the  estate:  In  re  Akerman.  40  W.  B.  12,  [1891]  5 
Ch.  212 ;  Courtnay  v.  WiUiams,  13  L.  J.  Ch.  461  ; 
Cherry  v.  BouUbee,  9  L.  J.  Ch.  118. 

Bryan  Farter,  lot  another  daughter. 

Wabbinoton,  J.,  stated  the  facts  and  gave  jnd^ 
ment  to  the  following  effect :  The  sums  amoontnif 
to  £722  admitted  by  Mrs.  Hayter  to  hate  hees 
advanced  to  her  were  not  advances  made  to  her,  and 
she  could  not  have  been  sued  for  them,  for  she  wy 
not  a  single  woman  nor  had  she  anv  separate  ettste 
at  the  time  the  advances  were  made.  Coansel  lor 
Mrs.  Asheton  said  that  if,  after  the  passing  of  the 
Married  Women's  Property  Act,  1893,  you  find  that 
which  under  the  Statute  of  limitations  would  be  a 
sufiicient  acknowledgment  of  tiie  debts,  that  would  be 
sufficient  to  constitute  a  contract  under  the  Manied 
Women's  Property  Act.  Further,  he  sakl  that  the 
document  of  the  6th  of  August,  1894,  would  eaiuff 
that  condition,  although  it  could  not,  by  itadf ,  amouDt 
to  an  obligation  covering  the  whole  of  the  mdebted- 
ness. 

In  my  opinion  that  is  not  the  correct  view  of  As 
Married  Women's  Property  Act,  1893.    For  tiie  pur- 
poses of  that  statute  you  must  find  a  contract  entered 
into  by  the  married  woman  after  the  date  of  that  Act. 
It  is  not  sufficient  to  find  an  acknowledgment  of  a 
pre-existing  debt,  even  although  it  would  be  suffident 
to  take  the  debt  itself  out  of  the  Statute  of  limita- 
tions.   Section  1  of  the  Act  of  1893  contemplates  a 
contract  entered  into  by  a  married  woman,  and  then 
entered  into  for  the  first  time.     Here,  in  tiie  fint 
place,  there  is  no  consideration,  and  even  if  there  were, 
the  terms  of  the  document  are  not    su£Boieiit  to 
amount  to  a  fresh  promise  the  pay  the  debts.    There 
is  not,  and  never  was,  any  debt  for  which  M^  Hayttf 
could  be  sued.    I  need  not  trouble  about  the  Statute 
of  Limitations,  because  it  is   admitted  that 
advances,  if    they  were   debts,  would  be 
barred. 

Now  comes  the  further  question:  If  there  is  no 
debt  for  which  Mrs.  Hayter  can  be  sued,  is  there  any 
right  of  the  executor  to  retain  this  sum  out  of  the 
benefits  which  Mrs.  Hayter  wiU  take  in  the  teatatoi^i 
estate  P  It  has  been  contended,  and  In  re  Aherman  hm 
b€en  dted  for  the  proposition,  that,  although  that 
was  no  debt  for  which  Mrs.  Hayter  could  be  sued,  the 
executor  is  entitled  to  retain  the  money,  from  tiie 
money  coming  to  her  out  of  the  testator's  estate.  I 
quite  agree  that  if  there  is  a  debt — ^in  the  proper  tense 
—due  by  a  legatee,  the  remedy  for  iHiioh  is  statute- 
barred,  the  executor  would  be  entitled  to  retain  fundi 
in  respect  of  that  debt ;  but  you  have  first  to  find 
that  tne  legatee  owes  the  money  in  questkyn  to  the 
estate.  Kekewich,  J.,  states  the  prindj^e  thus  ia 
In  re  Akerman ;  *'  A  person  who  owes  «n  estate 
money — ^that  is  to  say,  who  is  bound  to  hi  nr  pass  the 
general  mass  of  the  estate  by  a  contribution  ol  hie 
own,  cannot  claim  an  aliquot  share  given  to  him  out 
of  that  mass  without  first  making  the  ooirtribatioB 
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which  oompletes  it."    Therefore,  the  exeontor  here 
hms  no  right  of  retainer. 

[Ht8  lordship  also  held,  following  Mayne  v.  Mayne, 
[1897]  1  Ir.  Bep.  324,  that  the  lum  of  £1.011  78.  was 
not  ready  money,  and  was  therefore  nndisposed  of  by 
the  will.] 

Solicitors,  0.  F,  Ingram,  for  0,  J.  Lacey,  Bourne - 
month  ;  Baldenton  &  Warrem ;  Cox  &  La/one  ;  Lowe 
4k  Co. 


K.  B.  Div.     ) 
1.  J.)} 


Jane  9. 


(Parwell, 

BOBINS  V.  QODDABD.  (a.) 

Building  agreement — Architect  $  certificate  —  Defective 
work — Damages, 

By  a  huUding  agreement  it  was  provided,  ioter  aUa, 
that  the  architect,  who  was  appointed  by  the  employer  for 
the  purposes  of  the  agreement,  should  have  power  (a)  to 
order  the  removal  of  any  materials  which  were  not  in  his 
opinion  in  accordance  with  the  specification,  and  the 
re-erection  of  any  work  dune  with  improper  materials ; 
(b)  to  direct  the  contractor  to  make  good  at  his  own 
expense,  unless  the  architect  should  decide  that  he  ought  to 
be  paid,  any  defects  appearing  within  twelve  months  from 
the  completion  of  the  works,  and  arising  in  the  opinion  of 
the  architect  from  defective  materials  or  workmanship. 
The  agreement  also  provided  that  the  contractor  should  he 
paid  under  certificates  to  he  issued  by  the  architect,  and 
that  no  such  certificate  should  be  conclusive  evidence  as  to 
the  sufficiency  of  any  work  or  materials  to  which  it 
related  so  as  to  relieve  the  contractor  from  his  liability  to 
make  good  all  defects  as  provided  by  the  agreement. 

The  plaintiff,  the  contractor,  claimed paymerU  under  the 
architects  certificates  for  work  done.  The  defendant, 
the  employer,  counterdaimed  for  damages  in  respect  of 
defective  work  and  materials  and  the  cost  of  re-executing 
such  defective  work. 

ffeldf  that,  in  the  absence  of  any  order  by  the  architect, 
as  provided  by  the  agreement,  directing  the  contractor  to 
meUee  good  defects,  the  court  had  no  jurisdiction,  and  that 
the  counterclaim  could  not  be  sustained. 

This  was  an  action  by  the  plaintiff,  a  bmlder,  for 
payment  for  work  done  nnder  a  bmlding  agreement 
dated  the  16th  of  October,  1902,  against  the  defendant, 
his  employer. 

There  was  no  defence  to  the  action,  but  the  defend- 
ant, by  way  of  counter-claim,  claimed  compensation 
on  the  ground  that  the  work  done  was  defective  and 
that  materials  had  been  used  which  were  not  in 
accordance  with  the  specifications  contaioed  in  the 
oontract  and  that  he  would  be  compelled  to  re- 
execute  such  defective  work. 

Hie  material  clauses  of  the  said  contract  were  as 
follows  :* 

Clause  16.  *<The  architect/*  who  was  appointed 
under  clause  3  of  the  contract^,  ^  shall  during  the 
progress  of  the  works  have  the  power  to  order  in 
writing  from  time  to  time  the  removal  from  the 
works  within  such  reasonable  time  or  times  as  may 
be  specified  in  the  order  of  any  materials  which  in 
the  opinion  of  the  architect  are  not  in  accordance 
with  the  speoifications  or  the  instructions  of  ^e 
architect  and  the  substitution  of  proper  materials, 
and  the  removal  and  proper  re-ezeoution  of  any 
works  executed  with  matenals  or  workmanship  not 
in  accordance  with  the  drawings,  speoifications,  or 
instruotions,  and  the  contractor  shall  forthwith  carry 
<mt  such  order  at  his  own  cost." 


(a.)  Beported   by  H.    WoLOOTT  Wabneb.    Bsq., 
Barri » ter- at-La  w. 


Clause  17.  ''  Any  defects,  shrinkage,  or  other  faults 
which  may  appear  within  twelve  months  from  the 
completion  of  the  works,  arising  iu  the  opinion  of  the 
architect  from  materials  or  workmanship  not  in 
accordance  with  the  drawings  and  specifications  or 
instructions  of  the  architect,  or  any  damage  to 
pointing  by  frost  appearing  within  the  like  period, 
shall  upon  the  direction  in  writing  of  the  ardiitect, 
and  wiuiin  such  reasonable  time  as  shall  be  specified 
therein,  be  amended  and  made  good  by  the  con- 
tractor at  his  own  cost,  unless  the  architect  shall 
decide  that  he  ought  to  be  paid  for  the  same,*'  and, 
in  case  of  default,  power  was  given  to  the  defendant 
to  employ  another  or  other  person  or  persons  to 
amend  and  make  good  such  work,  and  to  recover  any 
sums  so  paid  by  him  from  the  contractor. 

Clause  24  fixed  the  31st  of  January,  1903,  as  the 
date  for  the  completion  of  the  works. 

Clause  30,  after  providing  that  the  contractor 
should  be  paid  from  time  to  time  on  the  certificate  of 
the  architect,  contained  the  following  proviso  :  '*  No 
certificate  of  the  architect  shall  be  considered  oon- 
clusive  evidence  as  to  the  sufficiency  of  any  work  or 
materials  to  which  it  relates,  nor  shall  it  relieve  the 
contractor  from  his  liability  to  make  good  all  defects 
as  provided  by  this  agreement.** 

Clause  32  was  the  usual  arbitration  clause,  and 
provided  that  the  arbitrator  should  have  power  to 
open  up,  review,  and  revise  any  certificate  given  by 
the  architect. 

The  plaintiff  brought  this  action  to  recover  the 
balance  of  moneys  due  to  him  on  the  architect's  certifi- 
cates. The  defendant  counter-claimed  as  above 
stated,  no  order  or  direction  in  writing  having  been 
made  by  the  architect  under  clause  17  of  the  contract. 

The  question  to  be  decided  was,  whether  having 
regard  to  the  facts  as  stated  the  court  had  jurisdic- 
tion to  determine  the  issues  raised  by  the  counter-claim. 

Duke.  K.C,  and  Beddall,  for  the  plaintiff,  cited 
Lord  Bateman  v.  Thompson,  2  Hudson  on  Building 
Contracts,  166. 

Marriott,  for  the  defendant. — ^The  employer  may 
question  the  work  done  apart  from  the  architect's 
certificate.  The  proviso  contained  in  clause  30  of  the 
contract  entitles  the  defendant  to  open  up  the 
architect's  certificates.  The  disputed  matters  should 
be  referred  to  an  official  referee  :  Lloyd  v.  Milward, 
2  Hudson  on  BnUdiog  Contracts,  454. 

Fabwell,  J.,  in  giving  judgment,  said :  So  far  as 
the  action  is  concerned  it  is  an  action  upon  certifi- 
cates given  by  the  architect  in  relation  to  this 
contract,  and  it  is  really  an  undefended  action,  but 
there  is  a  oounter-daim  that  gives  rise  to  the  argu- 
ment that  I  have  heard.  It  depends  on  the  construc- 
tion of  the  contract,  but  inasmuch  as  the  contract,  I 
observe,  is  issued  under  the  sanction  of  the  Boyal 
Institution  of  British  Architects,  and  is  on  a  printed 
form  apparently  in  common  use,  it  is,  perhaps,  a 
little  important  as  regards  what  is  the  true  yiew  to  be 
taken  in  this  case. 

Now,  one  approaches  contracts  of  this  nature  with 
the  knowledge  that  the  employer  on  the  one  hand 
desires  to  employ  a  builder,  and  on  the  other  haiid 
that  the  employer,  for  his  own  protection,  uses  an 
expert,  an  architeot  whom  he  appoints,  and  who  is 
usually  imposed  on  the  builder  as  the  ludge  in 
relation  to  any  matters  which  may  arise  in  the  course 
of  the  construction  of  the  buildings. 

In  the  particular  case  before  me  the  builder  can 
recover  nothhig  except  under  the  oertificates  given  to 
him  by  the  arcmitect  tmder  clause  30  of  this  contract 
Now  that  particular  clause  is  qualified  by  a  provisio  h 
which,  in  my  view,  is  made  explicable  by  the  former 
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olaoseB  in  the  oontraot  and  is  not  to  be  extracted,  as 
connKel  for  the  defendant  wishes  me  to  do,  and  treated 
as  a  separate  sentence  or  read  as  something  apart  and 
by  itself.  [His  lordship  here  read  clauses  16,  17,  and 
30  of  the  contract,  which  are  set  out  above.] 

Beading  these  clauses  together,  to  my  mind, 
makes  the  contract  perfectly  reasonable  and  plain. 
In  the  proviso  in  clause  30,  I  should  prefer,  instead 
of  the  word  "nor,"  coupling  the  two  sentences,  to 
read  as  follows:  ''No  cert&cate  of  the  architect 
shall  be  ooniidered  conclusive  evidence  as  tb  the 
sufficiency  of  any  work  or  materials  to  which  it 
relates  so  as  to  relieve  the  contractor  from  his 
liability  under  clause  17.'*  This,  in  my  opioion,  is  its 
true  effect.  If  it  were  not  so,  it  would  be  open  to  argument 
to  say  clause  16  tells  you  the  architect  may  give  these 
directions  as  to  proper  materials,  &o.,  dnriog  the  course 
of  the  work ;  he  has  given  the  certificate  audso  far  as 
materials  are  concerned  he  must  be  deemed  to  have 
dealt  with  the  matter  by  that  certificate ;  and  it  might 
be  contended  that  such  certificate  is  filial  and  no 
longer  open  to  question.  The  proviso  in  clause  30  is 
inserted  to  prevent  this ;  but  that  being  so,  it  is  only 
for  the  purpose  of  letting  in  clause  17.  That  this  is 
BO,  appears  to  my  mind  to  be  absolutely  and  con- 
clusively shown  by  the  words  "  unless  the  architect 
shall  decide  that  he  ought  to  be  paid  for  the  same." 
It  obviously  makes  the  architect,  who,  as  appears  in 
dause  3  of  the  contract,  is  a  nominee  of  the  employer 
and  is  employed  by  him  for  his  own  protection  as 
between  Uie  ti^o  parties,  the  referee  as  between  them- 
selves. 

I  do  not  think  the  present  dispute  is  within  the 
arbitration  clause,  and  at  any  rate  that  question  is 
not  before  me  now;  the  point  before  me  is  this, 
ihat  the  countdr-daim  asks  me  to  dedde,  either 
by  myself  or  by  the  official  referee,  questions 
as  to  workmanship  and  materials  wMch  are 
alleged  to  be  deficient  and  not  in  accordance  with  the 
drawings  and  specifications. 

Now  that  is  a  matter  which  is  provided  for  by  this 
particular  clause  17,  and  unless  the  architect  not  only 
expresses  his  opinion  that  they  are  not  in  such  accord- 
ance, but  also  deddes  that  the  builder  ought  not  to 
be  paid  for  them,  I  do  not  see  how  I  can  possibly 
adjudicate  in  any  way.  I  have  no  jurisdiction,  and 
the  result  is  that  in  my  opinion  there  is  no  question 
of  counter-claim  at  all  arising  in  this  action,  it  is  a 
mere  undefended  action  on  the  certificates,  and 
judgment  must  go  for  the  amount  claimed. 

Solidtors,  Booth  in  8mee;  Ooddard^  StatUon,  & 
Hudson, 
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(Lord  Alverstone,  L.C.J.,  and 

Kennedy  and  Channell,  J  J. 

Hn.Ti  {Appellant)  v,  Paknifeb  and  Othsbs 
{Hespondents).  (a.) 

Poor  law— Bating— Becavery — Distresa — Ootts— Charges 
of  taking,  keeping,  and  selling  the  distress — Distress 
{Costs)  Act,  1817  (67  Geo.  8,  c  93)— ZWatrew  {Coets) 
Act,  1827  (7  cfe  8  Geo.  4,  c.  n)-I)iitress  for  Bates 
Act,  1849  (12  &  13  Vict.  c.  14),  s.  1. 

The  proviHons  contained  in  the  Distress  {Costs)  Acts, 
1817  and  1827,  limiting  the  costs  and  charges  of  distresses 
for  poor  rates  and  certain  other  rates,  where  the  amowid 
due  does  not  exceed  £20,  are  impliedly  repealed  as 
regards  poor  rate,  by  the  Distress  for  Bates  Act,  1849, 

(a.)  Reported  by  B.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


section  1  of  which  authorizes,  in  connection  with  the  levy 
of  distress  for  such  raies»  the  levy  of  the  '•  recuonaUe 
charges  of  the  taking,  keeping,  and  eelling  of  the  said 
distress.'' 

This  was  a  case  stated  by  justices  of  the  peace  for 
the  county  of  Suffolk. 

On  the  24th  of  September,  1903,  a  complaint  was 
heard  before  the  justices  sitting  as  a  court  of  summary 
jarisdiction  at  Hadleigh,  wherein  the  appellant, 
Robert  William  Hill,  alkged  that  the  respondents  or 
some  or  one  of  them,  having  sold  or  causea  to  be  sdd 
certain  goods  of  the  appellant  to  satisfy  a  poor  rate 
for  the  parish  of  Bildeston,  in  the  county  of  Snffdk, 
and  certain  costs  and  charges  levied  by  distress  upon 
the  goods,  on  or  about  the  28th  day  of  July.  1903, 
levied  and  recdved  from  the  appellant  and  retained 
and  took  from  the  produce  of  such  goods  sold  greater 
costs  and  charges  Uian  are  mentioned  and  aet  down 
in  the  schedule  to  the  Distress  (Costs)  Act,  1817  (57 
Geo.  3,  0.  93),  to  wit,  a  charge  of  14s.  for  the  expenses 
of  an  '*  auctioneer,"  contrary  to  the  form  of  that 
statute,  and  of  the  Distress  (Costs)  Act,  1827  (7  &  8 
Geo.  4.  c  17),  and  the  Distress  for  Bates  Act,  1849  (12 
&  13  Vict  c.  14). 

Upon  the  hearing  of  the  complaint  it  was  prov^i 
that  the  respondent  Bobert  Pannifer  was  awistsnt 
overseer,  and  the  respondents  Bobert  Grimaey  and 
Josiah  Shipp,  overseers  of  the  poor  for  the  puish  of 
Biddleston. 

Bobert  Pannifer»  on  the  2nd  of  July,  1903,  obtsined 
from  two  justices  a  warrant  of  distress  against  the 
appellant,  directing  Pannifer  to  make  distress  of  the 
goods  and  chattds  of  the  appellant,  and  lo  sell  the 
same  if  •  within  the  space  of  five  days  after  the 
making  of  such  distress,  the  sum  of  £1  then  due  and 
owing  from  the  appellant  in  respect  of  poor  rate,  and 
the  further  sum  of  5s.  Id.,  the  costs  of  obtoiiung 
the  warrant  of  distress,  were  not  duly  paid  by  tiie 
appellant. 

The  respondent  Bobert  Pannifer,  acting  under  ^ 
warrant  duly  made  distress  upon  the  goods 'and 
chattds  of  the  appellant  and  d^nanded  payment  d 
the  moneys  aforesaid. 

On  the  13th  of  July,  1903,  the  appellant  paid  to  the 
respondent  Pannifer  the  sum  of  £i  4s.  ld.»  l>eing  the 
sum  of  5s.  Id.  in  respect  of  the  said  ooets  and 
19«.  in  respect  of  the  poor  rate,  but  declined  to  pay 
the  balance  of  Is.  daimed  to  be  due  in  respeot  of  the 
said  rate. 

On  the  28th  of  July,  1903,  the  respondent  Paimite 
sold  the  goods  of  the  appellant  so  distrained  as  aloce- 
said  to  satisfy  the  unpaid  balance  of  the  poor  rate. 
After  the  sale  a  statutwy  notice  of  costs  and  ohaiges, 
as  required  by  57  Geo.  3,  c.  93,  was  c^ven  to  the 
appellant  by  the  respondent  Bobert  Pannifer. 

The  sum  realized  by  the  sale  was  £1 5s.,  frooi  wlikih 
the  respondents  took  and  retained,  in  additidfa  to  iht 
sum  of  Is.  for  the  rate,  the  fdlowing  oosta  and 
charges :  Levy,  3s. ;  taking,  keeping,  and  use  of  tooib, 
&c.,  6s.  3d. ;  auctioneer,  14s. ;  and  paid  the  balanoe  of 
9d.  to  the  appellant.  The  said  sum  of  14s.  was  one- 
third  of  a  fee  of  twe  guineas  paid  by  the  respondent 
to  an  auctioneer  in  respeot  of  the  sale  at  one  tune  of 
the  goods  of  the  appellant  and  of  two  other  zate- 
payers  against  whom  distress  warrants  hsid  been 
granted. 

In  all  the  matters  aforesaid  Pannifer  aoted  with 
the  knowledge  and  consent  and  under  the  authority 
and  at  the  instance  of  the  respondents  (Mmsey  and 
Shipp. 

It  was  contended  before  the  justioes  by  the  aff- 
iant that  the  costs  and  charges  to  which  the  remood- 
ents  were  entitled  wereHndtedby  the  Distress  (OosAs) 
>  Act,  1817,  as  applied  to  the  lery  of  a  distraw  in 
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retpeot  of  poor  rates  by  the  Distren  (Oosts)  Act,  1827, 
and  that  the  charge  of  Hi.  for  the  auctioneer'!  fee 
was  an  excessive  and  illegal  charge. 

The  appellant  farther  contended  that  the  Distress 
for  Bates  Act,  1849,  did  not  entitle  the  respondents 
to  reimburse  themselves  by  appropriating  any  higher 
or  other  costs  or  charges  than  those  which  were 
authorized  by  the  Distress  (Oosts)  Act,  1817,  as 
applied  to  proceedings  for  the  recovery  of  poor  rates. 

Oq  behalf  of  the  respondents  it  was  contended  that 
the  words  of  the  Distress  for  Bates  Act,  1849,  s.  1, 
and  the  express  provisions  of  the  warrant  of  distress, 
which  cited  those  words,  entitled  them,  notwith- 
standing the  earlier  provisions  of  the  Distress  (Oosts) 
Aot,  1817,  and  the  Distress  (Oosta)  Act,  1827,  to 
deduct  and  retain  from  the  proceeds  of  the  sale  of  the 
appellant's  goods,  costs  and  charges— to  wit,  in  the 
words  of  the  Act,  "  the  reasonable  charges  of  selling  " 
— in  excess  of  and  other  than  those  specified  in  Uie 
schedule  to  the  Distress  (Oosts)  Act,  1817,  and  that 
the  last  mentioned  statute  must  be  considered  to  be 
pro  tanto  revoked  and  amended. 

The  justices  were  of  opinion  that  the  respondents' 
contention  was  correct,  and  as  they  found  that  the 
charge  of  148.  was  a  reasonable  and  proper  chargp, 
and  one  that  by  law  could  prop«*rly  be  made  in  fiie 
circumstances  of  the  case,  they  dismissed  the 
oomplaint  with  oosts.  The  quesdon  for  the  opinion 
of  the  court  was  whether  the  justices  were  right  in  so 
upholding  the  respondentft'  contentions.  If  so,  the 
dismissal  of  the  complaint  was  to  stand ;  if  not,  the 
case  was  to  be  remitted  to  the  jastices  with  the 
opinion  of  the  High  Court  of  Jastica  tiiereon. 

The  Distress  for  Bates  Act,  1849,  s.  1,  provides  as 
follows :  '*  Whereas  provision  is  already  nuide  by  lav 
for  the  recovery  of  the  sum  or  sums  at  which  any 
person  is  rated  or  assessed  to  the  relief  of  the  poor 
•  •  •  but  no  provision  is  made  for  levying  the 
costs  and  expenses  incurred  by  the  overseers  of  the 
poor  ...  in  tho  recovery  of  the  same,  be  it 
therefore  enacted  that  it  shall  be  lawful  hereafter  for 
all  jostices  of  the  peace,  if  in  their  discretion  they 
•hall  so  think  fit,  in  any  warrant  of  distress  they 
•hall  make  and  issue  •  •  •  to  order  that  a  sum, 
such  as  they  may  deem  reasonable  for  the  costs  and 
expenses  which  such  oveneers  •  •  •  or  the  person 
applying  for  such  warrant  shall  have  incurred  in 
obtamiog  the  same,  shall  also  be  levied  of  the  goods 
and  chattels  of  the  person  or  persons  against  whom 
such  warrant  shall  be  granted,  together  with  the 
reasonable  charges  of  the  taking,  keeping,  and  selling 
of  the  said  distress." 

Bohion,  K,C.  {Bodkin  and  Bruce  WilliamBon),  for 
the  appellant. — ^The  provisions  the  Distress  (Costs) 
Acts,  1817  and  1827.  limitinff  the  charges  that  csn  be 
made  in  connection  with  the  levy  of  distress  where  the 
amount  does  not  exceed  £20  have  not  been  repealed 
by  tbe  Distress  for  Bates  Act,  1849.  At  the  time  tilat 
Act  was  passed  there  was  power  to  levy  the  charges 
by  virtue  of  the  power  to  levy  the  rate  itself,  which 
included  power  to  levy  enough  to  cover  such  charges. 
In  Moyae  v.  Cockaedge  and  Another,  Willes  636,  it 
was  held  that  pariah  officers  levyinsr  a  poor  rate  under 
a  warrant  of  distress  might  retain  of  the  goods  sold  the 
necessary  expenses  of  the  distress  and  side.  Section  1 
of  the  Act  off  1849  only  gave  the  overseers  the  power 
to  levy  for  the  costs  incurred  by  them  in  obttining  the 
warrant.  Previous  to  that  Act  there  was  no  power 
to  give  the  overseers  such  costs.  The  provisions  of 
the  Acts  of  1817  and  1827  were  left  in  force  as  regards 
distress  for  rent  and  taxes  and  for  certain  rates  not 
ooming  within  the  purview  of  the  Act  of  1849.  The 
limitations  of  the  charges  imposed  by  the  earlier 
Acts  are  still  in  existence.    B^en  if  that  contention 


be  wrong  the  charges  made  in  the  present  case  are 
manifestly  wrong :  Ex  parte  AmUonf  L.  B.  3  Ex.  66, 

W.  Stewart  (^o^n  with  him),  for  Ihe  respondents. — 
The  decision  of  the  justices  was  right.  The  respondents 
were  entitled  to  deduct  and  retain  from  the  proceeds 
of  the  sale  of  the  appellants'  goods  the  reasonable 
charges  of  selling  in  exoess  of  and  other  than  those 
specified  in  the  sonedule  to  the  Act  of  1817.  Both 
that  statute  and  the  Act  of  1827,  so  far  as  the 
provisions  limiting  the  charges,  must  be  taken  to  be 
repealed  by  the  Act  of  1849,  as  the  provisions  of  the 
latter  Act  are  quite  inconsistent  with  those  of  the 
former  Acts.  Ji  it  had  been  intended  to  preserve 
them  the  Legislature  would  have  said  so. 

He  cited  Lumadm  v.  Burnett,  46  W.  B.  664,  [1898] 
2  Q.  B.  177. 

Bohson,  K.C,  replied. 

Lord  Alyerstone,  L.O.J.— In  my  opinion  this 
appeal  fails.  For  the  purposes  of  this  proceeding  we 
have  here  to  construe  section  1  of  the  Distress  for 
Bates  Act,  1849,  and  the  other  sections  of  that  Act 
and  the  schedules.  Toe  preamble  of  tbe  Act  is  as 
follows :  *'  Whereas  provision  is  already  made  by  law 
for  the  recovery  of  the  sum  or  sums  at  which  any 
person  is  rated  or  assessed  to  the  relief  of  the  poor 
or  is  rated  or  assessed  in  any  rate  for  the  high- 
ways, in  Englemd  or  Wales,  by  distress  and  sale  of  bis 
goods  and  chattels,  and  in  default  of  such  distress  by 
commitment  to  prison  until  the  same  shall  be  paid ; 
but  no  provision  is  made  for  levying  the  costs 
and  expenses  incurred  by  the  overseers  of  the  poor  or 
the  surveyors  of  the  highways  in  the  recovery  of  the 
same  respectively.*'  If  it  be  a  just  criticism  to  say 
that  this  is  not  an  accurate  recital  because  it  o  i^ht 
merely  to  have  referred  to  the  costs  of  the  obtaimng 
of  the  warrant,  to  my  miod  th%t  does  not  affect  the 
true  construction  of  the  enacting  words.  Of  course 
the  preamble  ought  to  be  looked  at  for  the  purpose  of 
finding  a  guide  to  any  construction  which  is  doubtful 
or  of  deciding  between  two  constructions  which  may 
be  put  upon  the  words.  But  it  seems  to  me,  even  fif 
counsel  for  the  appellant  is  right,  there  is  a  clear 
enactment  that  **  it  shall  be  lawful  hereafter  for  all 
justices  of  the  peace,  if  in  their  discretion  they  shall 
so  think  fit,  in  any  warrant  of  distress  they  shall 
make  and  issue  for  the  levying  of  any  sum  or  sums  to 
which  any  person  or  persons  is  or  are  now  or  may 
hereafter  be  rated  or  assessed  in  or  by  any  rate  or 
assessment  for  the  relief  of  the  poor  or  for  the  high- 
ways in  England  and  Wales,  or  in  or  by  any  other 
rate  or  assessment  which  by  law  now  or  hereafter  is 
or  shall  be  directed  to  be  enforced  or  recovered  in  the 
saoae  manner  as  a  poor  rate,  or  in  any  warrant  for  the 
levying  of  any  arrears  of  the  same,  to  order  that  a 
sum,  such  as  they  may  deem  reasonable,  for  the  costs 
and  expenses  which  such  overseers  or  surveyors,  or 
the  persons  applying  for  such  warrant,  shall  have  in- 
curred in  obtaining  the  same,  shall  also  be  levied  of 
the  goods  and  chattels  of  the  person  or  persons  against 
whom  such  warrants  shall  be  granted*' — ^that  deals 
with  the  particular  point  which  counsel  for  the 
appellant  said  had  been  left  unprovided  for  by  the 
existing  enactments — '*  together  with  the  reasonable 
charges  of  the  taking,  keeping,  and  selling  of  the  said 
distress." 

Then  the  statutory  form  of  the  warrant  of  distress 
again  contains  the  words  **  together  with  the  reason- 
able charges  of  t^ng  and  keeping  the  said  distress," 
and  directs  that  if  they  shall  not  be  paid  then  the 
goods  and  chattels  are  to  be  sold,  rendering  the 
overplus  on  demand,  **  the  reasonable  charges^  of 
taking,  keeping,  and  selling,  the  said  distress  being 
>l  first  deduoied.      Counsel  for  the  appellant  contends 
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that  the  earlier  statute,  the  DiBtress  (Ooets)  Aot, 
1817,  is  still  in  force  as  extended  to  poor  rate  by  the 
Distress  (Oosts)  Aot,  1827.  The  Act  of  1827  extended 
the  Act  of  1817  to  **  land  tax,  assessed  taxes,  poor's 
rates,  church  rates,  tithes,  highways  rates,  sewer 
rates,  or  any  other  rates,  taxes,  impositions,  or 
assessments  whatever."  Therefore  it  may  be 
regwded  as  a  general  statute.  Having  regard  to 
the  existence  of  that  Aot,  counsel  for  the  appellant 
suggests  that  the  provisions  as  to  the  Aot  of  1849, 
as  to  the  costs  of  distress,  meanione  of  two  things — 
either  reasonable  charges  within  the  statutory  maxi- 
mum, or  else  they  mean  statutory  charges. 

I  thmk  it  would  require  much  dearer  words  than 
there  are  in  this  statute,  and  much  clearer  expression 
of  an  indication  that  the  old  statutory  maximum  was 
to  be  applied,  to  enable  us  to  put  that  construction 
on  the  Act.  It  seems  to  me  we  must  either  find  words 
which  state  that  the  charges  are  limited  or  are  pro- 
vided by  law  as  now  existing,  or  are  to  be  chafes 
not  exceeding  those  that  are  already  provided  in 
respect  of  the  levying  of  distress  by  virtue  of  these 
statutes.  I  cannot  help  feeling  that  the  Act  of  1849 
is  a  special  statute  with  regard  to  poor  rates.  It  is  a 
statute  that  is  enacted  in  reference  to  poor  rates,  and 
I  can  well  imagine  that  the  Legislature,  in  dealing 
with  poor  rates,  meant  to  give  the  overseers,  subject 
to  the  diarge  being  reasonable,  a  protection  agamst 
the  costs  and  charges  they  had  to  pay.  I  am  satis- 
fied that  the  oonstruction  contended  for  has  not  been 
put  upon  the  charges  which  have  been  allowed  to  be 
levied  under  warrants  for  poor  rates,  and  I  can  find  no 
traon  of  any  authority  which  says  that  with  regard  to 
the  Distress  for  Bates  Act,  1849,  the  maximum  scale  in 
the  Distress  (CvNitti)  Act,  1817,  was  intended  to  apply. 
I  think  the  language  of  the  statute  is  too  strong  for 
us. 

I  think  that  the  statute  did  mean  to  say  that  the 
overseers  of  the  poor  should  be  entitled  to  have  their 
reasonable  charges  for  keeping,  levying,  and  selling 
goods.  The  magistrates  have  found  the  charge  of 
148.  is  a  reasonable  charge,  and  I  think  that  this  was 
in  accordance  with  the  statute  providing  that  the 
overseers  should  have  their  reasonable  charges. 
Therefore  I  think  this  appeal  should  not  be  allowea. 

KsmnsDY,  J. — On  the  whole,  though,  I  confess,  not 
without  very  great  doubt,  I  think  the  view  my  lord 
has  taken  is  the  preferable  one.  It  is  not  very  easy, 
I  thhik,  in  many  cases  where  there  is  no  direiot 
reference  in  any  shape  or  form  in  a  later  Aot  to  aa 
earlier  Act,  to  say  whether  the  proper  inference  is 
that  the  later  Act  has  overruled  ttie  earlier  Aot,  and 
abolished  it  in  so  far  as  its  directions  or  euaotments 
are  concerned,  or  whether  we  ought  not  to  find  some 
way  in  whioh  both  statutes  can  be  applied  to  a  certain 
extent,  the  one  merely  being  treated  us  modifying  the 
other.  The  argument,  whioh  I  confess  seems  to  me 
to  be  an  argument  of  considerable  poorer,  whioh 
counsel  for  the  appellant  has  used  in  this  case  is  this : 
That  while  this  last  Aot— the  Distress  for  Bates 
Act,  1849  —  provides  that  the  magistrates  may 
nuJce  an  order  for  a  distress  that  shall  include 
the  reasonable  charges  of  taking,  keeping,  and 
selling  the  chattels,  yet  that  ought  to  be  read  with 
the  Acts  of  1817  and  1827,  whioh  certainly  have 
never  been  specifiotUy  repealed,  and  which,  in  cases 
of  distress  fur  poor  rate,  among  other  things,  have 
enacted  that  these  charges  of  taking  ad  keeping 
shall  not  t'xceei  a  certain  sum.  It  is  suggested  that 
the  fair  construction  of  the  later  Act  is  that  the 
charges  are  to  be  reasonable,  but  not  to  exceed  those 
which  by  ^e  two  earlier  Acts  have  been  thought  by 
the  Legislatnre  to  be  sufficient ;  that  the  later  Act 
means  reasonable  within  these  statutory  limits,  whioh 


are  imposed  by  unrepealed  Acts  of  Parliament.    It  is 
true  that  even  the  later  of  these  Aots  is  now  aa 
old  Act,  and  that  costs  and  charges  will  vary,  but  on 
the  other  hand  it  does  seem  to  me  that  there  is 
a  great  deal  at  any  rate  to  be  said  in  favour  of  the 
view  that  when  Pdurliament  passes  a  later  Aot  without 
reference  to  an  earlier   Act,  and  that  earlier  Act 
is  one  which  has  been  in  forca  for  a  long  time  and  is 
therefore  well  known,  one  should  try  to  construe  the 
two  consistently,  if  possible.     Another,  and  it  seems 
to  me  a  still  weightier  argument  was  this :  ^e  poor 
rate  affects  a  number  of  people  not  of  great  means 
with  tegtad  to  whom  Parliament  has  long  ago,  as 
these  earlier  statutes  show,  given  protection  in  the 
form  of  a  limitation  of  costs.    Apparently  the  pro- 
cedure  for   questioning  the  reasonableness  of  the 
charges  has  disappeared  so  far  as  the  magistsates  aie 
concerned,  if  the  view  of  the  respondents  be  ri|^t 
So  far  as  I  can  see,  and  so  far  as  the  argument  has 
called  our  attention  to  the  sections,  the  right  of  a 
person  who  had  unreasonable  charges  attempted  to  be 
forced  upon  him  in  the  levying,  would  be  by  bringing 
an  action  to  recover  money  which  had  been  obtauied 
by  a  sort  of  duress.  In  other  words,  he  would  be  drirea 
to  theordiaary  courts  instead  of  having  the  speedier  and 
cheaper  method  of  going  before  the  magistrates  by 
such  a  summons  as  was  taken  out  in  the  present  cass. 
I  think,  however,  on  the  whole  that  we  ought  to  £soe 
the  conclusion  that  the  L9gislatare  has  done  two 
things  which  are  inconsistent.     It  wonld  have  hsen 
very  easy  in  the  later  Aot,  if  it  was  intende  1  to  rotstn 
the  old  and  well-known  maximum,  to  have  ussd  sack 
words  as  "  the  reasonable  charges  of  taking,  ksepiog, 
and  seUmg  the  distress,  not  exceeding  those  at  pnssot 
by  law  allowed."    That  has  not  been  said ;  therefore, 
on  the  whole,  although  I  think  there  is  a  greet  desl  to 
be  said  for  the  other  contention,  as  regards  the  pto- 
tection  of  those  upon  whom  these  distresses  are  nuide, 
which  seems  to  me  a  serious  matter,  I  think  tbe  ease 
is  strong  enough  to  allow  me  to  say,  sinoe  Pariiamcnt 
has  chosen  in  the  later  Aot  to  use  the  words  "  reason- 
able charges  "  without  reference  to  the  past,  or  the 
existhig    limitation,    that   inferenttally    the   eaite 
sections,  so  far  as  poor  rate  is  concerned,  have  been 
repealed. 

Channbll,  J. — I  agree.  I  think  the  only  <iuestioa 
we  have  to  consider  is  whether  the  words  of  the 
operative  part  of  the  Distress  for  Bates  Aot,  1849,  are 
inconsistent  with  the  continued  existence  of  a  statutory 
limit  on  the  charges  for  these  distresses  which  had 
previously  existed.  To  me  it  seems  the  words  are 
inconsistent.  It  is  inconsistent  with  there  being  a 
limit  by  way  of  maximum  on  the  charges  to  be  wuM 
to  say  that  the  person  levying  is  to  have  his  reasoa- 
able  costs — the  present  case  shows  it.  These  are  costs 
which  do  exceed  tiiiat  maximum  limit,  and  sHiidi  are 
found  to  be  in  fact  reasonable.  It  seema  to  me, 
therefore,  that  the  statute  of  1849isneoesBanly  incon- 
sistent with  the  continued  existence,  not  of  the  other 
statutes  of  1817  and  1827,  but  of  those  other  statutes 
as  applicable  to  poor  rate. 

Appeal  dismissed, 

Siltcitors  for  aopellant,   Lloyd- George  d:  Cowt  te 
Birkett,  Ridley,  A  Francis,  Ipswich. 

Solicitors  for  respondents,  Salmon  Jt  Son,  Bary  St» 
Edmunds. 
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K.  B.  Div.  1 

(Lord  Alventone,  L.C.J.,  and  >  Dibo.  8. 

Lawrance  and  Kennedy,  JJ.)  I 

Habdwiok  v.  Lanb.  (a.) 

Chiming  latv^Sweepatak^s— Illegal  loUery^Chming  Ad, 
1802  (42  (?eo.  3,  c.  119),  «.  2. 

^  heerhowe  keeper  arranged  a  sufeepaiakea  on  hia 
premieee  and  offered  certain  prizee,  hui  the  amount  of 
iheee  prizes  did  not  equal  the  amount  eubacribed  as  entrance 
numey. 

Held,  that  this  was  an  illegal  lottery  within  the  mean- 
ing of  section  2  of  the  Gaming  Act,  1802. 

Case  stated. 

At  a  court  of  summary  jorisdiotion  an  information 
was  preferred  by  the  appellant  against  the  respondent, 
a  beerhouse  keeper,  alleging  that  the  respondent  on 
the  27th  of  March,  1903,  nnlawfolly  and  knowingly 
did  suffer,  exercised,  kept  open,  and  exposed  to  be 
played  and  drawn  by  numbers  and  figures  and  by 
other  contrivances  a  certain  lottery  usually  called  a 
sweepstakes  not  then  authorized  by  Parliament — to 
wit,  a  lottery  for  money  prises  in  respect  of  horses 
who  should  win,  or  run  second  or  third  to  the  winner 
in  a  certain  steeplechase,  contrary  to  the  provisions  of 
the  statute  in  such  case  made  and  provided. 

The  following  facts  were  proved  or  admitted  : 

The  respondent  is  the  proprietor  of  a  beerhouse, 
and  on  the  24th  of  March,  1903,  arranged  for  a  sweep- 
etakes  to  be  held  in  connection  with  the  Cband 
National  Steeplechase.  There  were  61  entries,  each 
person  paying  6d.  to  the  respondent.  The  respoodent 
offered  three  prizes  of  15b.,  10b.,  and  68.  respectively. 
One  of  the  conditions  of  the  sweepstakes  was  that  the 
winner  of  thefirstprize  wastopay  for  two  gallons  of  beer 
to  be  consumed  in  the  respondent's  house ;  tiie  winner 
of  the  second  prize  was  to  pay  for  one  gallon,  and  the 
winner  of  the  third  prize  for  two  quarts.  The  sweep- 
•takes  wai  drawn  for  in  the  usual  manner,  and  the 
prizes,  less  the  price  of  the  beer  to  be  paid  for,  were 
paid  by  the  respondent  The  magistrates  dismissed 
the  summons  on  the  ground  that  it  was  not  a  lottery 
within  the  meaning  of  section  2  of  the  Gaming  Ace, 
1802.  By  that  section  it  is  provided  that  '*  No  person 
or  persons  whatsoever  shaU  publicly  or  privately  keep 
any  office  or  place  to  exercise  •  •  •  any  game  or 
lottery  called  a  little-goe  or  any  otiier  lottery  not 
authorized  by  Act  of  Parliament  .  .  •  upon  pain 
of  forfeiting  for  every  such  offence  the  sum  of  £500 
•  •  .  and  every  person  so  off-nding  shall  be 
deemed  a  rogue  and  vagabond  within  the  true  intent 
of  an  Act  passed  in  the  seventeenth  year  of  his  late 
Majesty  Kmg  George  the  Second    •    •    •" 

Avory,  K.C,  {Stutfteld  with  him),  for  the  appellant. 
— ^This  IS  plainly  a  lottery.  A  sweepstakes  has  in  all 
the  authorities  been  held  to  be  a  lottery. 

He  dted  Allport  v.  Nutt,  1  0.  B.  974 ;  Gatty  v. 
Field,  15  L.  J,  Q.  B.  408 ;  MeaHng  v.  Hellings,  15 
li.  J.  Bx.  14. 

J.  B.  Mathews,  for  the  respondent. — It  is  essential 
to  constitute  an  illegal  lottery  that  the  respondent 
should  have  made  a  profit.  Here  the  profit  was 
80  trifling  that  it  may  be  disregarded.  The  magis- 
trates were  therefore  right 

Lord  Alyebstonb,  L.C.  J.— This  is  clearly  a  lottery. 
If  it  be  necessary  to  prove  that  the  respondent  made 
m  profit  out  of  the  sweepstakes  then  it  is  clear  that  he 
did  so,  as  the  prizes  awarded  did  not  equal  the  amount 
aubsoribed;  but  in  the  absence  of  tnat  evidence  I 

(a.)  Beported  by  Alak  Hoog,  Esq.,  Barrister-at- 
Law. 


should  have  been  prepared  to  hold  that  the  mere  fact 
that  persons  were  attracted  to  the  respondent's  licensed 
premises  bv  means  of  the  sweepstakes  was  quite 
sufficient  evidence  of  profit.  The  appeal  will  be 
allowed,  and  the  case  must  go  back  to  the  justices 
for  them  to  convict. 

Lawbanob  and  Kbnnedy,  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Blundell,  Garden,  d;  Co., 
for  Thomely,  Worcester. 

Solicitor  for  respondent,  Ernest  W.  Moore,  Tewkes- 
bury. 


March  12,  30. 


0.  C.  E. 

(Lord  Alverstone,  L.C.J.,  and  I 
Grantham,  Brace,  DArling, 
and  Ohannell,  JJ.) 

Bex  v.  Hxtmphris.  (a.) 

Criminal  law — Bankruptcy— Property  divisible  amongst 
creditors — Execution  of  deed  of  arrangement — Debtor 
absconding  with  property —  Whether  property  of  trustee 
or  debtor^ Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
s.  12. 

The  prisoner  being  in  difficulties,  on  the  24th  of  April, 
1903,  voluntarily  assigned  all  his  property  for  thebenefit  of 
his  creditors.  The  assignment  was  expressed  to  be  as  between 
the  debtor,  the  trustee,  and  the  creditors,  but  was  not  com- 
municjted  to  his  creditors,  and  it  was  executed  by  the 
trustee  and  the  prisoner  only.  The  trustee  took  posses- 
sion of  the  business  on  the  2dth  of  April,  On  th^  2Sth 
of  April  the  prisoner  left  England  with  £120,  which  he 
ought  to  have  handed  over  to  the  trustee.  On  the  \Zth  of 
May  a  receiving  order  ivtts  mwie  against  him,  and  on  the 
30th  of  May  he  was  declared  a  bankrupt. 

Held,  that  he  was  rightly  convicted  undtr  section  12  o/ 
the  Debtors  Ad,  1869,  for  having  within  four  months 
next  before  t?ie  presentation  of  a  bankruptcy  petition 
against  him  quitted  England  and  taken  with  him  a  part 
of  **  his  **  property — viz.,  £120,  which  ought  by  law  to  be 
divided  amongst  his  creditors,  as  no  irrevocable  trust  of 
that  sum  had  been  created,  the  trustee  never  having  got 
possession  of  the  money. 

lUg,  V.  Crease,  22  W.  B.  375,  2  0.  C.  B.  105, 
distinguished* 

Case  sUted  by  the  Becorder  of  Banbury. 

The  prisoner  was  tried  at  quarter  sessions  for  the 
borough  of  Banbury  on  an  indictment  charging  him 
with  a  felony  under  section  12  of  the  Debtors  Act, 
1869»  for  having  within  four  months  nf xt  before  the 
preeentation  of  a  bankruptoy  petition  against  him 
quitted  England  and  taken  with  him  a  part  of  his 
property  to  the  amount  of  £20  or  upv^ards— that  is 
to  say,  a  sum  of  £120  which  ought  by  law  to  be 
divided  amongst  his  creditors.  The  prisoner,  prior  to 
the  execution  of  the  deed  hereinafter  mentioned, 
carried  on  basiness  as  a  hay  and  coal  merchant  in 
Banbury.  On  the  24th  of  April,  1903,  the  prisoner 
executed  a  deed  of  assignment  in  favour  of  his 
creditors.  The  assignment  was  an  indenture  dated 
the  24th  of  April,  1903,  and  expressed  to  be  made  by 
the  prisoner  (therein  called  the  debtor)  of  the  first 
patt,  William  Booth  of  the  second  part,  and  *'  the 
several  persons  and  firms  whose  names  and  seals  are 
hereunto  described  and  set,  being  respectively 
creditors  of  the  debtor,  of  the  third  part."  The 
prisoner,  as  beneficial  owner,  assigned  to  the  trustee 
all   his   property,   induding   sums   of   money,  the 


(a.)  Beported  by  Alan  Hooo,  Esq.,  Banister- 
at-Law. 


592 


THE  WEEKLT  REPORTER. 


[/iil7l6,19M.] 


VoL  LIL 


HlQH  GOTTBT. 


BBX  V.  HXTKPHBIS. 


HiohGoubx. 


trostee  being  directed  to  sell  the  propcorty  and  to  pay 
to  himself  the  costs  of  the  sale  and  divide  the  reaidne 
among  all  the  creditors.  It  was  witnessed  that  the 
trustee  and  the  creditors  named  in  the  schedule 
thereby  released  the  debtor  from  all  dauns,  but  in 
case  a  receiving  order  should  be  made  against  the 
prisoner  within  three  months  the  release  should  be 
void  and  of  no  effect. 

The  deed  was  executed  by  the  prisoner  and  the 
trustee,  but  had  never  been  executed  by  any  creditor, 
nor  was  the  name  of  any  creditor  or  his  debt  inserted 
in  the  schedule.  At  the  time  the  prisoner  executed 
the  deed  he  bad  in  his  possession  the  sum  of  £161, 
which  he  retained  instead  of  handing  it  over  to  the 
trustee. 

On  the  25th  of  April,  1903,  the  trustee  took 
possession  of  the  prisoner's  business,  and  continued  it 
until  the  appointment  of  tiie  official  receiver  under 
the  bankruptcy  hereinafter  mentioned. 

On  the  27th  of  April,  1903,  the  deed  was  registered 
under  the  Deeds  of  Arrangement  Act,  1887. 

On  the  28th  of  April,  1903,  the  prisoner  went  to 
Canada,  taking  with  nim  £120,  part  of  the  £161,  the 
rfmainder  having  been  spent  by  him  between  the 
24th  and  the  28th  of  April. 

On  the  dOth  of  April,  1903,  a  bankruptcy  petitiou 
was  presented  against  the  prisoner.  A  receiviDg 
order  was  thereupon  made  on  the  13th  of  May,  1903, 
and  on  the  18th  of  May,  1903,  the  prisoner  was 
adjadicated  a  bankrupt.  There  was  no  evidence 
before  the  recorder  that  any  creditor  knew  of  the 
prisoner's  intention  to  execute  the  deed,  or  that  any 
creditor  bad  ever  in  any  way  assented  thereto,  or  that 
any  creditor  ever  knew  of  its  existence,  or  that  the 
trustee  had  ever  done  anything  under  the  deed 
beyond  taking  posseision  of  prisoner's  property  and 
effects,  and  carrying  on  the  business. 

At  the  close  of  the  prosecution  it  was  submitted  by 
counsel,  on  behalf  of  the  prisoner,  that  there  was  no 
case  to  go  to  the  jary,  because,  on  the  evidence,  the 
said  sum  of  £120  was,  under  and  by  virtue  of  the 
deed,  the  property  of  the  trustee,  and  therefore,  on 
the  authority  of  Reg.  v.  Creew,  22  W.  B.  375,  2  C.  C.  B. 
105,  the  case  was  not  within  section  12  of  the  Debtors 
Act,  1867.  The  recorder  declmed,  however,  to  with- 
draw the  case  from  the  jury,  but  consented  to  reserve 
the  point.  The  jury  returned  a  verdict  of  guilty,  and 
the  prisoner  was  sentenced  to  six  months'  imprison- 
ment in  the  second  division. 

The  question  for  the  opioion  of  the  court  was 
whether  the  sum  of  £120  so  taken  away  by  the 
prisoner  when  he  quitted  England  as  aforesaid  on  the 
28th  of  April,  1903,  was  *«  his  property  "  within  the 
meaning  of  section  12  of  the  Debtors  Act,  1869. 

By  the  Debtors  Act,  1869,  s.  12,  itisprovided:  '<  If 
any  person  who  is  adjudged  a  bankrupt  or  has  his 
affdirs  liquidated  by  arrangement  after  the  presenta- 
tion of  a  bankruptcy  petition  against  him  or  the  com- 
mencement of  the  liquidation,  or  within  four  months 
before  such  presentation  or  commencement  quits 
England  or  takes  with  him,  or  attempts  or  naakes 
preparation  for  quitting  England  and  for  taking  with 
him,  any  part  of  property  to  the  extent  of  £20  or  up- 
wards which  ought  by  law  to  be  divided  amongst  his 
creditors  he  shiSl  (unless  the  jury  is  satisfied  he  had 
no  intention  to  defraud)  be  guilty  of  felony  punish- 
able with  imprisonment  for  a  time  not  exceedmg  two 
years  with  or  without  hard  labour." 

Vachell,  for  the  prisoner.— This  case  is  covered  by 
Beg.  V.  Creese* 

Button,  for  the  prosecution. — Reg.  v.  Creese  is  dis- 
tinguishable. The  deed  there  was  communicated  to 
the  creditors.  Here  no  irrevocable  trust  was  created, 
as  the  creditors  never  knew  of  the  deed:  Ackm  v. 


Woodgaie,  2  My.  &£[.  492 ;  Johns  v.  James,  26  W.  B. 
276,  2  Ch.  D.  744.  The  trustee  never  had  possessioo 
of  this  money,  and  it  therefore  remained  the  property 
of  the  prisoner. 

VachtU  replied. 

Cur.  adv.  vtift. 

March  30.— Lord  Alvbrstone,  L.O.J.,  read  the 
following  judgment:    This   was  a   case   stated  by 
the  BecOTder   of  Banbury  on  the  conviction  before 
him   of    the     prisoner   on     a    charge    of    having 
within  four   months    next    before     the    persenta- 
tion  of  a  bankruptcy  petition  against  him  quiited 
England  and  taken  with  him  a  part  of  his  pro- 
perty to  the  amount  of  £20  and  upwards — ^that  tt  to 
say,  a  sum  of  £120,  whidi  ought  by  law  to  be  diridsd 
amongst  his  creditors.    The  prisoner  was  proved  to 
have  so  quitted  England,  but  he  had  shortty  bsfan 
going  executed  a  dmd  of  assignment  of  all  his  estste 
to  a  trustee  for  the  benefit  of  his  creditors,  and  it  wm 
contendedonhisbehalf,ontheauthority  of  .fie^.v.  Ortm, 
that  the  £120  was  not  part  of  his  property  witbin 
the  meaning  of  the  section.    That  case  is  andonbtedlj 
somewhat  smiilar  to  the  present,  and  we  have  to  ooo* 
sider  whether  it    is    distinguishable.       Thoe   tb« 
charge  was  preferred  under  sub-section  6  of  seotioB  II 
of  the  Debtors  Act,  1869,  for  fraudulently  remofiBS 
"  any  part  of  his  property,"  and  it  is  impossiUe,  ve 
think,  to  put  a  dif^rent  meaning  on  the  words  *'  soj 
part  of  his  property  "  in  section  12  to  that  which  thef 
bear  in  section  11,  sub-section  5.   But  for  the  doobti 
created  by  the  decision  mReg.  v.  Creest  we  should  cer- 
tainly have  held  that ' '  his  property  which  ought  to  hsfs 
been  divided  amongst  his  creditors  '*  induded  ptopertf 
which  had  been  ms,  which  remained  in  his  posies- 
sion,  and  the  title  to  whidi,  so  far  as  psrted  with  at 
all,  had  only  been  parted  with  by  him  in  such  a  way  is 
to  leave  it  still  divisible  amongst  his  creditois  in  the 
event  of  bankruptcy.    The  concluding  words  in  the 
section,  "  unless  the  jury  are  satisfied  there  was  no 
intention  to  defraud,*'  would  be  sufficient  to  protest 
the  accused  when  he  had  acted  innocently  and  not 
in  contemplation  of  bankruptcy.    We  have,  how- 
ever, to  see  whether,  if  we  so  hold,  it  would  be  con- 
trary to  anything  really  decided  in  Reg.  ▼.  Creese,  sad 
for  that  purpose  we  have  to  consider  tlie  facts  of  thit 
case  and  this. 

In  Reg.  v.  Creese  the  assignment  of  the  21st  d 
December,  1872,  had  been  acted  upon,  and  was  un- 
doubtedly a  genuine  transaction,  further  advaneei 
were  made  upon  it,  Oreese  entered  the  aervioe  of 
Lakin  &  White,  the  trustees  under  the  deed,  purmsat 
to  the  terms  of  it,  and  for  several  montha  oonttnued 
to  act  as  the  aRcnt  and  bailiff  of  the  tnisteea.    Tae 
bankruptcy  of  Oreesedid  not  take  place  until  tiie  17th  o< 
October,  1873,  nearly  a  year  after  the  date  ol  the  deed, 
and  the  removal,  which  was  the  alleged  ofPesaoe  under 
section  11,  sub-section  6,  took  place  on  the  14th,  16^ 
and  17th  of  October,  1873.    The  only  ground  oe 
which  the  title  of  the  trustees  of  the  deed  iiuled  was 
that   the   deed   of   December,   1872,    hatd  notbaea 
registered  as  a  bill  of  sale.    It  seems  to  us.  therefors, 
that  the  court  was  right  in  holding  that  at  the  dito 
of  the  alleged  fraud  the  property  really  belonged  to 
the  trustees  and  not  to  Creese.    We  agree^  thereioct» 
that  Reg  v.  Creese  was  rightly  decided,  the  fads  d 
that  case  being  as  stated ;  but  if  the  reasoniog  of  th» 
court  lays  down  any  general  rule  which  would  exenfit 
the  defendantin  this  case  from  responsibility,  we  do  itft 
ag^ree  with  it.    The  facts  in  this  case  appeer  to  bi 
differeut.    Except  by  the  trustee  taking  poaseenon  d 
the  stock  and  eff<)cts  the  deed  does  not  appear  «w 
to  have  been  acted  upon.    The  £120  with  wfaioh  tbi 
prisoner  absconded  was,  no  doubt,  money  wfaibh  ^ 
trustee  under  the  deed  might  have  claimed 
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by  yirtue  of  his  aesignment,  but  he  nerer  did  get  it,  as 
the  tnistees  of  the  deed  in  Creue'e  ease  got  the  stock 
whidi  Greese  misappropriated,  and  at  most  the 
trustee  here  had  a  paper  title.  Nothins  took  plaoe 
which  would  make  this  money— which  the  defendant 
was  obTioutly  keeping  bade  from  his  creditors, 
and  which  he  had  in  his  actual  posseision, 
and  was  not  holding  for  the  trustee  in  any  real  sense 
— the  property  of  the  trustee  under  the  deed  executed 
three  oa^s  before  the  absconding.  We  do  not  adopt 
the  Tiew  that  the  deed  was  revocable  so  far  as  regards 
the  property  of  which  the  trustee  under  it  get 
possession,  for  the  trustee  had  an  interest  in  it. 
James,  L.J.,  in  Johns  y.  James  njn:  "Ton  cannot 
revoke  the  deed  «nd  cannot  jeet  the  property  out  of 
the  hands  of  the  trustee  untu,  at  all  events,  you  have 
salitfied  all  the  charges  and  expenses  he  has  incurred 
and  any  right  he  has  acquired  in  the  property.  ^  It  it 
not  a  revocation  of  the  deed,  but  it  is  a  revoostion  of 
the  directions  given  by  the  deed  to  the  astignor's 
agent  as  to  what  he  shall  do  with  the  proceeds.**  The 
deed  was  not  revocable,  but  as  to  the  money  of  which 
the  trustee  never  got  possession  no  irrevocable  truit 
appearstohavebeencreated.  We  think  the  record^ir  was 
right  in  leaving  this  case  to  the  jury,  and  that  on  the 
facts  the  £120  was,  when  taken  away  by  the  prisoner, 
his  property  which  ought  by  law  to  be  divided  amongst 
his  creditors ;  and  that  any  claim  which  the  trustee 
under  the  deed  might  have  to  have  the  money  handed 
over  to  him  was  inraffident  to  prevent  the  operation  of 
section  12  of  the  Debtors  Act,  1869.  The  conviction 
must  be  affirmed  and  the  defendant  serve  the 
remainder  of  his  sentence. 

Grantham,  J.— I  agree. 

Bruce,  J.— I  agree  that  the  conviction  should  be 
affirmed,  but  I  wish  to  add  that  I  think  the  facts  in 
Reg  V.  Oreese  were  very  different  from  the  facts  in  the 
present  case.  In  this  case  the  deed  of  asngnment 
was  a  voluntary  deed  executed  by  the  debtor  for  the 
benefit  of  his  creditors,  and  was  not  communicated  to 
them,  and  was  revocable  by  him  except  in  so  far  as 
the  trustee  had  acquired  an  interest  in  the  property 
aasigned,  but  so  long  as  there  were  proceeds  to  meet 
the  claim  of  the  trustee  for  his  expenses  in  acting 
under  the  directions  of  the  deed,  the  debtor  was  at 
libcorty  to  revoke  the  mandate  contained  in  the  deed 
so  far  as  it  related  to  the  residue  of  his  property.  I 
think  there  was  no  evidence  whatever  to  show  that 
the  trustee  had  acquired  any  interest  in  the  sum  of 
£120  in  question.  When,  on  the  20th  of  April,  the 
debtor  appropriated  the  sum  of  £120  which  had  never 
been  in  the  possession  of  the  trustee,  I  think  he 
revoked  the  mandate  to  the  trustee  contained  in  the 
deed  so  far  as  it  related  to  the  bond.  In  the  case  of 
Heg  V.  Creese  the  deed  was  not  a  voluntary  deed,  for 
part  of  the  consideration  was  a  sum  of  £350  paid  by 
one  of  the  trustees  to  the  debtor.  The  deed,  there- 
fore, in  that  case  was  not  a  revocable  deed,  and  the 
money  which  Uie  prisoner  appropriated  he  had 
received  as  the  servant  or  bailiff  of  the  trustees,  and 
the  money  was  deasly  the  money  of  the  trustee. 


Ohanvsll,  J.— I  agree. 

Solicitors  for  prisoner.  Or 
on. 
Solioitorfor  Grown,  Soliciior  to  Treasury, 


Solicitors  for  prisoner,  Orowiher  d:  Davis,  Leaming- 
ton. 


JHOWt  Of  %Ottfi. 

HuivTSR  V,  Attorney-General,  (a.) 

Inland  revenue^Income  tax — Dedudions — Premium  on 
policy  of  life  instirance — Advance  by  insurance  com- 
pany of  half  premium — Premium  partly  paid  wiih 
money  borrowed  from  insurer  at  interest  and  charged 
on  policy^Income  Tax  Act,  1853  (16  <fc  17  VicL  c. 
34),  s,  54,  Schedules  D  and  E. 

By  the  terms  of  a  policy  of  life  assurance  it  was  pro- 
vided  that,  if  the  assured  shoidd  so  desire,  a  part  of  tJie 
premitnn — viz,,  £33,  should  in  each  year  be  advanced  by 
the  insurance  company,  and  tJtat  the  money  so  advanced 
should^  with  interest  thereon,  be  a  first  charge  on  the 
policy.  The  premium  was  eoopressed  to  be  for  £66 17s.  M. 
The  assured  paid  in  respect  of  premium  each  year 
£33  lis,  6(2.,  and  obtained  a  receipt  for  £66  lis.  6d., 
the  balance  of  £33  being  advanced  as  provided  for  by  the 
policy. 

Held,  that,  under  section  5^  of  the  Income  Tarn  Act, 
1853,  the  assured  was  not  entitled  to  deduct  from  his 
assessment  tc  income  tax  the  sum  of  £66  17«.  6d.,  as  the 
amount  of  the  annual  premium  paid  by  him  for  life 
insurance,  but  only  £33  17s.  6d. 

Decision  of  the  Court  of  Appeal  (Lard  James  of 
Hereford  dissenHng)  (51  W.  B.  490,  [1903]  1  JT.  B. 
514)  affirmed. 

Appeal  from  a  judjnnent  of  the  Court  of  Appeal 
(Yaughan  Williams,  Stirling,  and  Mathew,  L.Jj.), 
(51  W.  B.  490),  which  reversed  that  of  Phillimore,  J. 
(50  W.  B.  618,  [1902]  2  K.  B.  255),  on  a  special  case 
stated  by  consent  in  a  petition  of  right. 

The  suppliant,  B.  L.  Hunter  (appellant  in  this 
House),  clumed  the  right  to  deduct  nom  his  aaioss 
ment  to  income  tax  the  sum  of  £66  17s.  6d.,  the  full 
f^Tiniial  premium  paid  upon  a  policy  of  insurance  upon 
his  life,  within  the  meanhig  of  section  54  of  the 
Income  Tax  Act,  1853,  the  commissioners  having 
allowed  him  to  deduct  only  £33  17s.  6d.  in  each 
year. 

The  suppliant  by  a  policy  of  assurance  dated 
the  30th  of  June,  1896,  ejected  an  insurance  on 
his  life  with  the  London  life  Association  (Limited) 
for  £l,50a  The  policy  recited  that  the  sum  of 
£66  178.  6d.,  including  an  advance  of  £33  under 
the  first  clause  thereof  (being  the  premium  for 
such  assurance  until  the  30th  day.  of  June.  1897), 
had  been  paid  to  the  association ;  and.  inter  alia,  pro- 
vided tbat  a  portion— namely,  £33 — of  the  renewal 
premium  should,  if  the  assured  should  so  desire, 
be  advanced  by  the  association  and  be  a  first  charge 
on  the  policy.  By  clause  4  it  was  provided  that  the 
asiociation  might  at  any  time  advance  moneys  for 
payment  of  any  sum  necessary  to  prevent  the  lapsing 
or  avoidance  of  the  policy,  and  that  any  such  advance 
should  bear  interest  at  6  per  cent,  per  annum, 
reducible  to  4  per  cent  on  punctual  pavment,  and 
that  any  such  advances  and  interest  should  be  a 
first  charge  on  the  policy  and  the  sum  assured. 
The  form  of  receipt  r<»ceived  by  Mr.  Hunter  was 
as  follows :  "  Beedpt  No.  1625.  The  London  life 
Association  (Limited),  81,  King  William-street, 
London,  E.C.  Beceived  this  SOth  day  of  June, 
1896,  the  sum  of  £66  17s.  6d.  (including 
£33  advaoced  by  the  association),  being  the  first 
premium  on  an  assurance  of  £1,500,  on  the  life 
of  Mr.  Bobert  Lewin  Hunter,  for  which  a 
policy  No.    30540,    and  dated    as    above,    will^  be 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrist^r- 
at-Law. 
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in  dne  oonne.  0.  D.  Hiqhak,  Actuary  and 
Seoretarr.  £66  178.  6d.  premium  (indndins  adranoe 
as  abore).    Ooontersignea  E.  0.  B.  Sliarpe.'' 

By  agreement  dated  the  19th  day  of  Jnlv,  1897, 
the  tnp^iant,  in  consideration  of  £33  then  advanced 
to  him  hy  way  of  loan,  and  of  the  same  amount 
adranced  to  him  by  way  of  loan  on  the  30th  of  Jane, 

1896,  and  of  fiye  farther  same  of  the  same  amount  to 
be  advanced  to  him  by  way  of  loan,  by  the  association 
under  ihe  terms  of  the  policy,  charged  the  policy  and 
all  moneys  and  benefits  thereby  assured  as  security 
for  repayment  to  the  association  of  the  principal  sums 
advanced  and  to  be  advanced,  together  with  interest 
as  mentioned  in  the  agreement;  and  the  suppliant 
further  agreed  to  pay  to  the  association  the  principal 
sums  andmterest,  wid  also,  as  long  as  the  principal 
sums  or  any  part  thereof  remained  owing,  to  pay 
interest  theroon  at  the  rate  therein  mentioned. 

On  the  19th  of  July,  1897,  the  suppliant  paid  to 
the  association  the  sum  of  £33  17s.  6a.  in  cash,  and 
the  association  lent  to  the  suppliant  the  sum  of  £33, 
that  amount  making  up  the  sum  of  £66  17s.  6d.,  the 
full  amount  of  the  renewal  premium.  A  receipt  was 
given  in  the  words  and  figures  following :  "  Beceipt 
No.  1475.  The  London  life  Assodaticm  (Limited), 
81,  iOng  WilHam-street,  London,  B.O.  Policy  No. 
30640.  Due  30th  June,  1897.  Beceived  this  19th 
day  of  July,  1897,  the  sum  of  £66  17s.  6d.,  being  the 
amount  of  one  year's  premium,  due  as  above,  for  the 
assurance  of  £1,500  by  this  policy  on  the  life  of  Mr. 
B.  L.  Huntei;  £66  17s.  6dL  amount  paid.  0.  D. 
H10HAM9  Actuary  and  Secretary.  For  one  of  the 
Directors  of  the  AMooiation.  Oountersigned,  E.  0.  E. 
Sharpe.'* 

On  the  8th  of  July,  1898,  the  suppliant  made  a 
similar  pavment,  and  the  association  made  a  similar 
loan,  whutt  was  applied  iu  the  same  way.  A  receipt 
was  given  similar  to  that  given  on  the  19Ui  of  July, 
1897. 

The  association  did  not  in  any  of  the  years  1896, 

1897,  and  1898  make  any  actual  cash  payment  to  the 
suppliant,  but  in  each  of  such  years  the  association 
debited  the  suppliant  with  the  sum  of  £33  in  the  loan 
register,  and  in  the  renewal  premium  register  he  was 
credited  with  the  full  amount  of  the  premium.  The 
suppliant  in  each  of  the  years  1897,  1898,  and  1899 
paid  interest  at  4  per  cent,  upon  the  total  amount  of 
the  loans  made  by  the  assooation  then  standing  to 
his  debit  in  the  loan  ledger.  In  each  of  the  years 
1896-7,  1897-8,  and  1898-9,  Messrs.  Hunter  & 
Haynes,  the  firm  of  solicitors  of  which  the  suppliant 
was  a  member,  were  assessed  to  income  tax  under 
Schedule  D  in  respect  of  the  profits  on  their 
business  as  soUdtoit,  the  assessment  being  based 
on  the  assumption  that  the  suppliant  was  entitled 
to  relief  to  the  amount  of  £33  17s.  6d.  only, 
in  respect  of  tiie  premium  for  the  said  policy, 
and  in  each  of  the  said  years  the  special  com- 
missioners refused  on  appeal  to  grant  relief  in 
respect  ot  the  whole  of  the  premium  of  £66  178.  6d. 
llie  suppliant  by  his  petition  of  right  claimed 
repayment  of  the  sum  of  £3  6s.,  being  the  income  tax 
paid  in  respect  of  the  sum  of  £33  in  the  three  years 
mquestion. 

Tne  Attorney-General  consented,  in  order  to  obtain 
the  decision  of  the  court  in  the  promptest  way,  to 
waive  any  objection  that  might  be  raised,  as  a  mutter 
of  law,  t£at  a  petition  of  right  did  not  lie,  but  such 
waiver  was  not  to  be  taken  as  a  precedent  in  other 


Phillimore,  J.,  gave  jadgment  for  the  suppliant, 
but  this  was  revmed  by  the  Court  of  AppeaL 

Section  54  of  the  Income  Tax  Act,  1853,  provides 
that  "  any  person  who  shall  have  made  insurance  on 
hit  life    •    .    •    shall   be   entitled  to  deduct   the 


amount  of  the  annual  premium  paid  by  him  for  sndi 
insurance  from  any  profits  or  gains  in  reqMct  of  iHiidi 
he  shall  be  liable  to  be  assessed  under  either  of  the 
Schedules  D  or  B  of  this  Act*' 

DanckwerU,  JT.C,  and  Aeland,  K.C.,  for  the 
appellant. 

Sir  B,  B.  FirUav,  A.G.  {Sir  E.  Carson,  S.G.,  and 
BowlaU  with  him),  for  the  re^Kmdent. 

Earl  of  Halsbxtby,  L.O.~It  appears  to  me  that 
this  jadffment  ought  to  be  affirmed.  Tcie  whole  point 
is  that  the  exemption  or  deduction,  or  iriiatefver  it  if 
to  be  called,  is  to  be  allowed  to  the  assured  if  the 
premium  has  been  **  paid  by  him  ** ;  and  the  whels 
reason  I  give  for  my  judgment  is  that  it  has  not  ben 
paid  by  mm.  I  move  your  lordships  that  the  appesi 
be  dismissed  with  costs. 

Lord  MAONAaRnv.— I  quite  agree. 

Lord  Dayet.  —  I  am  of  the  same  opinion.    No 
doubt  the  argument  presented  by  counsel  lor  tfae 
appellant  based  on  the  charge  on  the  pdlioy  apps« 
to  have  some  weight,  because  it  i^pears  that,  ai 
between  him  and  the  insurance  company,  the  pnmiBB 
has  been  paid.    But  that  is  not  the  qoestton;  tbi 
question  is  whether  he  has  paid  the  premium  so  sf  to 
obtain  the  benefit  of  the  exemption.    Looking  at  tti 
whole  transaction,  it  appears  to  me  that  it  was  § 
scheme  of  some  ingenuity  whereby  the  insuzanos  com- 
pany  invited  peopfo  to  insure  their  lives  in  tlieirdBoi 
on  the  footing  of  half  the  annual  premiums  lor  fvfss 
years  not  havmg  to  be  found  in  cash,  and  lbs  fwy 
merit  of  the  sememe,  as  pointed  out  in  sosbs  of  iho 
documents,  in  the  invitation  or  proepectv.  or  viiit- 
ever  they  are  called,  is  that  the  insurad  will  not  bsfs 
to  pay  in  cash  the  whole  of  the  prendums.  latbuft 
circumstances  I  think  the  entry  in  the  ledger  is  a  per- 
fectiy  accurate  entry,  that  £38  17s.  6d.  is  ^  sad  £SS 
remained  **  on  credit."    It  may  be  that  the  iamed 
was  liable  to  be  sued  for  that  £33;  but  he  was  wflllBg 
to  run  that  risk,  no  doubt  for  the  sake  of  obtMiiag 
the  very  favourable  terms  which  were  effaced  to  him 
by  tiie  insurance  company,  wiio  were  not  likaly  to 
spoH  their  business  by  taking  such  a  step. 

Lord  Jambs  of  Hsbxfobd.— I  have  eatsrtainsd 
considerable  doubt  in  this  case,  and  I  exivess  tiit 
opinion  which  I  now  do  before  your  lordahips  witik 
very  great  hesitation  as  to  whether  I  am  right  or  not; 
but  on  the  whole  I  have  come  to  the  oonohuion  that 
this  payment  does  in  fact  exist,  and  that  thenlore  te 
appellant  is  entitled  to  succeed. 

I  am  aware  of  the  statement  that  this  trsnaactioQ  ai 
regards  the  £33  was  described  as  «' on  cndit*';  tiiat, 
of  course,  is  substantially  in  favour  of  the  opinion  your 
lordships  have  expressed.  But  I  am  disposod  to  look 
rather  at  the  real  substance  of  the  transaction  as  it  11 
found  in  the  charge  on  the  policy.  It  is  adssittsd 
that  the  parties  have  acted  in  penect  good  faith  ia 
this  arrangement  which  has  taken  place;  whetteritti 
an  ingenious  one  or  not,  it  is  certainly  an  hoiMit 
transaction,  and  there,  as  between  the  two  partiss, 
this  sum  is  treated  as  an  advance  upon  loan,  and  it  is 
admitted  that  upon  that  document  between  them  aa 
action  coidd  have  been  brought,  so  that  at  any  tims 
if  Uie  compaov  chose  to  take  that  course  ralUuwch  it 
may  be  one  which  tiiey  would  not  have  taken  la  ttet) 
they  could  have  sued  upon  it 

It  appears  to  me  that  there  is  nothing  in  the  trans- 
action that  can  be  condemned  either  in  the  natnre  of 
the  transaction  itself  or  as  being  legally  in  faolt.  If 
one  party  chose  to  say  to  the  etiier,  "  I  will  lend  you 
money  with  one  hand  and  receive  it  with  the  otiMr,** 
it  seems  to  me  that  that  was  a  transaction  of  loan 
with  a  charge  of  interest  upon  that  loan ;  and  ttaft 
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beiog  to,  it  wonld  be  a  "  payment "  in  the  lame  way, 
as  has  been  mentioned  at  the  bar,  as  if  the  money  had 
been  borrowed  from  a  third  person,  or  as  if  there  had 
been  two  diffarent  departments  in  the  same  office  in 
whioh  the  transaction  had  taken  place. 

For  these  reasons,  with  very  great  diffidenoe,  I 
differ  from  my  noble  and  learned  friends  who  haye 
expressed  their  opinion ;  for,  looking  at  the  case  as  a 
whole,  which  is  full  of  difficulties— tiiioagh  it  is  a 
short  one^t  appears  to  me  that  the  appellant  is 
entitled  to  succeed. 

Lord  BoBEBTSON.— I  agree  with  the  motion  whioh 
has  been  proposed,  upon  the  yery  .simple  and 
sufficient  ground  stated  by  my  noble  and  learned 
friend  on  fiie  woolsack.  The  whole  argument  of  the 
appellant  has  been  that,  in  a  question  as  between  the 
asaured  and  the  insurance  company,  he  must  be  held 
to  have  paid  the  larger  sum.  But  in  point  of  fact,  in 
a  question  of  the  extent  by  whioh  his  income  was 
diminished  during  the  year  by  the  payment,  there 
can  be  no  doubt  it  was  only  by  £33  and  not  by  £66. 

liO^  LiNDLSY. — ^I  am  of  the  same  opinion.  I 
think  the  judgment  of  Mathew,  L.J.,  is  absolutely 
unanswerable.  I  say  this,  beariog  in  mind  that 
under  the  old  common  law  plea  of  payment  you  could 
proye  a  plea  by  settlement  of  account  on  a  balance 
payment ;  but  that  is  not  such  a  payment  as  is  con- 
templated by  the  Income  Tax  Act  at  all. 

Appeal  di$mi$aed. 

Solicitors  for  the  appellant,  Hunter  &  Hayne$> 

Solicitors  for  the  respondent.  Solicitor  of  Inland 
Revenue. 


lCay6. 


(Sottrt  Of  flyyeal. 

From  K.  B.  Diy.  (In  Bkcy.) 

(Vaughan  Williams,  Stirling,  and 

and  Oosens-Hardy,  L.JJ.) 

In  re  O.  C.  S.  (A  Dbbtob). 
Ex  parte  The  Dbbtob.  (a.) 

Bankruptcy — Bankruptcy  notice — Notice  hosed  en  two 
judgment  dehti — Irregularity — Bight  of  court  to  amend 
^Fractice-^Bankruptcy  Act,  1883  (46  d:  47  Vict.  e. 
52),  8,  4,  euh-aection  1  (g) ;  a.  143. 

1/  a  bankruptcy  notice  is  founded  on  tufo  judgment 
deMe,  and  objection  is  taken  to  it  on  tJtat  accourU,  leave  to 
amend  such  notice  will  not  he  given  by  the  court. 

In  re  Collier,  Ex  parte  Den  Bylands  (Limited],  8 
Mvrr.  80,  40  W.  R.  Dig.  2\,  followed. 

This  was  an  appeal  by  a  debtor  from  an  order  of 
Mr.  Beffistrar  lanklater. 

The  Mots  were  shortly  as  follows :  The  petitioning 
oreditors  of  the  debtor  alleged  tiiat  the  debtor  owed 
them  a  sum  of  £659  Is.,  which  was  the  amount  of 
two  final  judgments  made  against  him  in  the  Bong's 
Bench  Di?ision  on  the  30th  of  March,  1904,  and  tmit 
he  had  committed  an  act  of  bankruptcy  in  not  com- 
plying with  a  bankruptcy  notice,  which  had  been 
seryed  on  him  on  the  30th  of  March.  They  presented 
the  petition  on  the  12ch  of  April.  Hie  notice  was  a 
notice  requiring  the  debtor  within  seyen  dajrs  after 
seryice  to  pay  the  said  sum  of  £659  Is.,  as  beiog  the 
amount  due  on  the  aforesaid  two  judgments  in  the 
Kin^s  Bench  Diyision.  The  debtor  oppoied  the 
makmg  of  any  order,  and  disputed  the  debt.  The 
registrar  haying  made  a  receiyiog  ordf  r,  tbe  debtor 

(a.)  Beported  by  A.  B.  Tayloub,  Bsq.,  Barrister- 
at-Law. 


appealed,  disputing  the  debt  and  the  act  of  bank- 
ruptcy, and  claimed  that  such  notice  was  bad  because 
it  was  based  on  two  judgment  debts. 

H.  Beed,  K,C.,  and  A.  H.  Carrington,  for  the  debtor. 
^It  is  an  inyalid  notice :  In  re  Low,  Ex  parte  T?^ 
Argentine  Gold  Fields  (Limited),  39  W.  B.  181,  [1891] 
1  Q.  B.  147. 

Montague  Lush,  K.  C. ,  and  H.  Kiseh,  for  the  oreditors. 
—The  case  of  In  re  Low  was  quite  a  different  case  fkom 
this.  The  test  is  under  section  143  of  the  Bankruptcy 
Act,  1883,  under  which  the  court  can  amend,  and  u 
no  injustice  will  ensue,  this  order  should  be  made. 
[Stiblino,  L.  J.— Section  143  appears  to  me  only  to 
apply  to  formal  defects.]  Here  tnere  are  special  cir- 
cumstances. [Yattohan  Williams,  L. J.— Here  is  a 
case  by  Oaye,  J.,  and  myself :  In  re  CMUer,  Ex  parte 
Dan  Bylands  {Limited),  8  Mbrrell  80, 40  W.RDig.  21.] 
It  is  too  late  to  take  this  ol^ection  now,  as  the  appel- 
lant did  not  do  so  before  the  registrar. 

He  also  cited  In  re  Wenham,  Ex  parte  Battams,  48 
W.  B.  627,  [1900]  2  Q.  B.  698. 

H.  Beed,  B.C.,  in  reply. 

He  cited  In  re  Bassett,  Ex  parte  Lewis,  43  W.  B. 
427,  2  Manson  177  and  524,  43  W.  B.  Dig.  32. 

YAT70HAN  WiLLiAica,  Ii.J.— It  is  not  in  dilute 
here  that  this  bsnkmptoy  notice  is  defeotiye,  by  reason 
of  its  being  based  imon  two  judgment  debts ;  but 
haying  regard  to  the  aedsion  of  In  re  OeUier,  Ex  parte 
Dan  BylSihds  {LimiM),  we  ought  not  to  amend  this 
bankruptcy  notice  in  this  case.  Speaking  for  myself, 
as  the  iMiuamptoy  judge  in  that  case,  that  case  of  In 
re  Collier  has  oeai  acted  on  for  many  }rears  in  bank- 
ruptcy administntion,  and  I  do  not  think  we  ought 
to  depart  from  it  now.  Oounsel  for  the  creditors  said 
in  the  course  of  argoment  that  no  injustice  would 
result  from  allowing  this  amendment.  I  think  we 
ought  to  be  yery  oaraful  about  that.  With  regard  to 
the  costs,  I  think  the  successful  appellant  ought  to 
haye  them  as  far  as  the  ^peal  is  oonoexned,  tmt  not 
the  costs  of  the  original  heanng. 

STiBLora  and  Oozbns-Habdy,  L JJ.,  concurred. 

Appeal  cUlowed. 

Solicitors,  Baphael  &  Co. ;  Beyfus  &  Beyfus, 


From  Ohan.  Diy.  ) 

(Yaufthan  Williams,  Stirling,  and  >  March  29. 

Cozeni-Hardy,  L.JJ.)  ) 

In  re  Oabb's  Tbt78T8. 
Oabb  v.  Oabb.  (a.) 

Lunacy ^Trust  fund^Beneficiary  of  unsound  mind  not 
80  found  by  inquisition — Maintenance  of  lunatic — 
Undertaking — Jurisdiction — Luncicy  Act,  1890  (53  dk 
54  Vict.  c.  5),  8.  116. 

A  lunatic  not  so  found  was  dbsoltUely  entitled  to  a  trust 
fund  under  a  will  and  settlement.  An  originating  sum- 
mons was  taken  out  in  the  Chancery  Division  for  the 
purpose  of  having  it  declared  that  a  certain  part  of  the 
investments  representina  the  fund  might  be  expended  for 
thepefsonal  ben^  ana  maintenance  of  tJie  lunatic,  and 
aUo  so  much  of  the  capital  as  the  court  should  think  fit. 
The  fund  was  rtpresented  •  by  some  India  Stock  and 
mortgages. 

Held,  that  if  the  trustees  transferred  the  stock  and 
deposited  the  mortgage  deeds  in  court,  and  if  the  sister  of 
the  lunatic,  who  was  also  one  of  the  trustees  of  the  settle- 
ment, gave  an  undertaking  to  apply  the  income  for  the 


(a.)  Reported  by  A.  B.  Taylour,  Esq. 
at-Law. 
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lunaiHc^i  len^,  the  tnuUea  might  pay  to  the  eister  the 
income  of  the  fund  during  the  lunatie*8  life  or  untU 
further  order. 

Decision  of  Joyoe^  J.,  who  held  the  itdminiHration 
vjoB  more  properly  one  in  lunacy  jwriedidUm^  reverted* 

This  WM  an  appeal  from  a  deoision  of  Joyce,  J. 
The  facts  were  as  follows :  By  his  wHl,  dated  the 
2^  of  April,  1880,  liathew  Oarr  directed  that  the 
trustees  of  his  marriage  settlement  should,  in  jpor- 
snance  6t  a  power  given  to  him  therein  contained, 
stand  pcesessed  of  certain  trost  f  onds  npon  trust  as  to 
£4,500  for  his  daughter  Caroline  Emilv  Oarr,  subject 
to  a  trust  for  inyestment,  and  should,  during  a  period 
of  twenty-one  years  from  his  death,  apply  the  income 
of  said  sum  or  of  the  inyestments  thereof  for  her 
benefit.  And  the  testator  further  added  that  the 
trustees  should  have  absolute  discretion  either  to 
apply  the  said  income  or  any  part  thereof  imme- 
dif^ely  for  the  purposes  aforesaid  or  pay  it  or  any 
part  tiiereof  at  such  times  and  in  such  maimer  as 
they  should  think  fit  into  his  daughter's  hands,  if 
they  thought  she  was  capable  of  managing  her  own 
a£birs. 

The  testator  died  in  1882.  The  daughter  was  of 
tmsouud  mind  not  so  found  and  was  living  in  an 
institution  in  Germany,  whme  she  had  been  placed  in 
1878.  BLoce  the  testator's  death,  i.e.,  for  twenty-one 
years,  tiie  whole  of  the  income  of  the  investments 
representing  the  £4,500  (except  £164  18s.  5d.)  had 
been  applied  by  the  trustees  for  her  maintenance 
and  benefit.  The  lady  was  under  German  authority, 
and  she  took  out  an  originating  summons,  in  the 
Chancery  Division,  in  Bngland,  oy  her  next  friend 
against  the  trustees  of  the  settlement  and  H. 
C^,  a  son  of  the  testator  (as  the  person  who 
might  ultimately  acquire  under  the  will  and  settle- 
ment), to  have  the  question  determined  whether 
proper  directions  mif^t  not  be  given  for  her 
maintenance  out  of  the  income  of  the  said  funds, 
and  to  have  the  residue  thereof  applied  as 
required,  and  also  whether  she  could  m  allowed 
by  the  court  a  certain  portion  of  the  capital, 
as  the  court  should  think  fit,  for  her  comfort  and 
personal  benefit,  and  also  for  administration  by  the 
court  of  the  said  sum  of  £4,500.  The  trustees 
were  a  sister  and  near  relative,  and  the  fund  to 
which  the  daughter  was  entitled  was  represented 
by  India  3^  per  cent.  Stock,  and  some  mortgages. 
It  was  certified  that  it  was  unlikely  she  would 
recover. 

Joyce,  J.,  declined  to  make  the  order  sought,  as  he 
was  of  opinion  that,  having  rep^ard  to  section  1 16  of  the 
Lunacy  Act,  1890,  the  application  for  maintenance 
should  be  more  properly  made  in  the  lunacy  juris- 
diotion. 
The  plaintiff  by  her  next  friend  appealed. 
Section  116  of  the  Lunacy  Act,  1890  (53  &  54  Vict. 
c.  5),  is  as  follows :  "  (1)  The  powers  and  provisions 
of  this  Act  relating  to  management  and  administra- 
tion apply  (a)  to  lunatics  so  found  by  inquisition ; 
(&)  to  lunatics  not  so  found  by  inquisition,  for  the 
protection  or  administration  of  whose  property  any 
order  has  been  made  before  the  commencement  of 
this  Act ;  (c)  to  every  person  lawfully  detained  as  a 
lunatic  though  not  so  found  by  inquisition ;  (d)  to 
ever^  person  not  so  detained  and  not  found  a  lunatic 
by  inquisition,  with  regard  to  which  it  is  proved 
to  the  satisfaction  of  the  judge  in  lunacy  that  such 
person  is,  through  mentsl  infirmity  arising  from 
disease  or  age,  incapable  of  managmg  his  affairs; 
(2)  In  the  case  of  any  of  the  above-mentioned 
persons  not  being  lunatics  so  found  by  inquisition, 
such  of  the  powers  of  this  Act  as  aro  made  exercise- 
able  by  the  committee  of  the  estate  under  order  of 


the  judge  shall  be  exerolsed  by  such  pecson  in  sudi 
manner  and  with  or  without  security  as  the  judgt 
may  direct,  and  any  such  order  may  cooler 
upon  the  person  therein  named  authority  to  do  any 
specified  act  or  exercise  any  specified  power,  or  may 
confer  a  j^eral  authority  to  exercise  on  bdialf  <rf 
the  lunatic,  until  further  order,  all  or  any  of  sndi 

E>wers  without  further  application  to  the  judge.  (3) 
very  person  appointed  to  do  any  such  act  or  t-xeraie 
any  such  fiower  shall  be  subject  to  the  joziadietioii 
and  authority  of  the  judge  as  if  such  person  were  the 
committee  of  the  estate  of  a  lunatio  so  found  by 
inquisition.  (4)  The  powers  of  this  Act  relating  to 
management  and  administration  shall  be  exeralMbk 
in  the  discretion  of  the  judge  for  the  maJntunanos  or 
benefit  of  the  lunatic  or  of  &n  or  his  family,  or  whan 
it  appears  to  be  expedient  in  the  due  ooorss  d 
management  of  the  property  of  the  lunatic.'* 

Micklem,  K,C.,  and  JET.  Greenwood^  tat  the  sppil- 
lant. — The  Chancery  Division  has  jurisdiction,  sad 
this  is  a  proper  case  for  exercising  it. 

They  referred  to  In  re  WaJlkine,  44  W.  &.  609, 
[1896]  2  Oh.  336 ;  /n  re  Tuer^e  WiU  Truete.  34  W.  B. 
751,  32  Ob.  D.  39 ;  Vane  v.  Fane,  24  W.  B.  Mt 
2  Oh.  D.  124;  In  re  Brandon'e  Truete,  13  Ck.D. 
773,  28  W.  B.  Dig.  114;  New  York  Security  and  1M 
Oo.  V.  Keyeer,  49  W.  E.  371,  [1901]  1  Oh.  681; 
Didieheim  v.  London  and  Weetminiter  ^imk^  48  W.  L 
501,  [1900]  2  Oh.  15;  In  re  Bligh,  27  W.  B.  876.  U 
Oh.  D.  364.  [Vaughan  Willxaxs,  LJ.— /h  n 
Barlow*8  Will,  36  Oh.  D.  287.] 

L.  F.  PotU,  for  the  trustees  of  the  settlsmsat 
Thk  Oottbt  (Yauohan  Willuks,  SEOKLcra.sad 
Oozxks-Ha&dy,  Ii.JJ.),   after  conferring  togethsr, 
allowed  the  appeal,  and  simply  orderu  ^  the 
order  of  Joyce,  J.,  refusing  to  give  diisiUoM  te 
maintenance,  &o.,  should  be  discharged.    Thw  kfd- 
ships  held  tiiat  the  stock  must  be  translsRed  lato 
court,  and  the  mortgage  deeds  depoisited  in  oovt; 
and  that  the  sister,  one  of  the  trustees,  must  ante- 
take  to  apply  the  income  of  the  fund  for  the  penoasl 
benefit  of  the  plaintiff  beforo  they  aathcdaed  te 
trustees  to  pay  to  the  sister  the  balance  of  incois  ia 
their  hands,  aod  the  f oturo  income,  for  the  purposi 
required,  until  further  order.     General  liberty  to 
apply  reserved. 

Solicitors,  Carr;  Scott;  Smith  db  Oorringe, 


From  Ohan.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  [      March  4,  7, 6. 
Oozens-Hardy,  L.JJ.)  9 

London  and  Nobth-Wbstibn  Railway  Oo.  t. 
Mayob,  &c.,  of  Wbstminstkil.  (a.) 
Metropolis — Locai  government — Public  T^ealth  PMt 
convenience — Approaches —  Subufoy —  T^retpam — Se^ 
soil  of  roadway  and  footway — InjumeUom — PMc 
HeaUh  {Metropolis)  Act,  1891  (54  A  55  FM.  c.  76; 
8.44. 

By  the  Public  HeaUh  (London)  Act,  1891,  •.  44,  powr 
was  given  to  a  sanitary  authority  to  comtruet  cmd  amm- 
tain  public  sanitary  conveniences  in  situaUons  where  tkef 
deem  t?^  same  to  be  rehired,  and  to  defray  the  lujiiir 
of  providing  such  conveniences  and  of  cmy  ifiiiMf 
ocoaeioned  to  any  person  by  the  consMiction  thereof  «* 
the  expense  of  keeping  the  same  in  good  order;  imd  for  ^ 
purpose  the  eubsoil  of  the  road,  exdueive  of  the  foettmi 
adjoining  a  building,  was  vested  in  the  eanitary  attther^- 

(a.)  Reported  by  A.  B.  Tayloub,  Esq.»  Bauiilr 
at-Law. 
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A  ianitary  authority  conitructed  under  the  middle  of 
a  puhlie  thorough/are  underground  lawUories,  which 
loere  90  huHt  cm  U>  infringe  upon  the  euhsoil  of  the  plain- 
tiffSf  who  were  the  owners  of  certain  premises  on  one  side. 
On  each  side  of  the  street  were  stairccues  which  com" 
tnunioated  with  subways,  which  ran  from  side  to  side  0/ 
the  street,  and  so  communicated  with  tJie  convenience. 
The  suhways  were  capable  of  being  used  as  the  means  of 
persons  paseing  from  one  side  of  the  street  to  the  other, 
and  were  wider  than  was  absolutely  necessary  for  persons 
uaing  then  conveniences.  The  statute  did  not  empower 
the  sanitary  authority  to  construct  subufoys. 

Held,  that,  as  it  appeared  from  the  evidence,  the  real 
ohfect  of  the  defendants  was  to  construct  a  means  of 
passage  by  which  persons  could  cross  the  road  in  safety, 
it  UKU  a  subumy  ;  that  they  had  exceeded  their  statutory 
powers,  and  that  the  plaintiffs  were  entiUed  to  an  in~ 
function  against  the  defendants. 

Decision  of  Joyce,  J.  (50  W.  B,  268,  [1902]  1  Gh. 
J,  reversed. 


This  wai  an  appeal  from  a  deoinon  of  Joyoe,  J. 
(reported  50  W.  B.  268,   [1902]  1  Ch.  269). 

The  faott  were  at  follows :  The  plaintifb,  by  a  oonvey- 
aiioe  dated  the  26th  of  July,  1886,  purchased  certain 
freehold  messuagefl  and  tenements,  Nos.  34,  35.  and 
36,  Parliament- street,  and  Nos.  11  and  12,  Bridge- 
stareet,  Westminster,  oconpyinflr  a  portion  of  &e 
oomer  honse  as  building  and  offices.  At  the  date  of 
this  oonyeyanoe  the  footway  pavement  in  Parliament- 
street  was  twelve  feet  wide  opposite  to  these  premises. 
There  were  certain  vaults  belonging  to  the  premises 
in  Parliament-street  under  the  pavement  and  pro- 
jecting into  the  roadway.  In  1899  Parliunent-street 
was  widened  by  the  tiien  local  authority,  and  the 
footway  pavement  was  increased  to  a  width  of  twenty- 
one  feet.  A  few  years  ago,  the  defendants  considered 
the  advisability  of  constructing  certain  public  con- 
▼eniences  for  tibe  public  and  strangers  visiting  that 
part  of  London.  They  first  of  all  thought  that  the 
north  side  of  Parliament-street  would  be  best,  and 
hoped  to  be  able  to  obtain  some  public  authority  to 
oonstmct  one,  but  soon  abandoned  it  on  account  of 
the  di£Gkmlty  with  regard  to  the  traffic  In  November, 
1900.  the  defendants,  as  the  sanitary  authority  of  the 
district,  constructed  certain  underground  sanitary 
conveniences  in  the  centre  of  Parliament-street,  and 
provided  them  with  approaches  by  means  of  a  sub- 
way from  either  side  of  the  street,  with  staircases 
down  to  them  at  either  end,  at  or  near  the  edge  of 
the  pavement.  One  of  these  staircases  was  opposite 
the  plaintiffi'  premises,  and  was  situated  pi^y  in 
the  roadway  and  exteoded  for  thirty-three  feet  uong 
the  footway,  being  fenced  off  from  it  and  the 
roadway  by  an  iron  railing.  This  staircase  to  the 
to  the  extent  of  2ft.  9in.  was  within  the  line 
of  kerbstones  of  the  pavement  as  altered  in  1899. 
The  wall  ol  the  staircase  was  quite  close  to  the  wall 
of  the  nlaintiff's  vault.  The  height  of  the  subway 
was  eight  feet,  and  ten  feet  wide  for  its  whole  length. 
Ixi  the  course  of  these  operations,  part  of  the  subsoil 
of  the  plaintiffs,  both  under  the  footway  and  the 
road,  had  been  used  by  the  defendants. 

The  plaintiffi  daimed  that  by  the  conveyance  of 
1886  the  land  to  the  centre  of  tiie  roadway  belonged 
to  tiiiem,  and  they  contended  that  the  defendants  had 
oommitted  a  trespass,  and  that  the  free  acoess  of  the 
highway  was  interfered  with  by  placing  this  stair- 
case and  railing  opposite  their  premises,  that  the 
defendants  had  no  power  under  the  Public  Health 
(Metropolis)  Act,  1891  (54  &  55Tict.  a  76),  s.  44,  to 
make  subways  under  the  street,  and  therefore  that  the 
act  of  the  defendants  was  ulira  vires. 

The  plaintiffi  further  claimed  an  injunction  to 
restrain  the  defendants  fconi  oontinaiDg  their  trespass 


upon  the  plaintiffi*  premises  by  permitting  the  sub- 
way, stairoase,  and  railings  to  remain;  or  in  the 
alternative  an  injunction  to  restrain  the  defendants 
from  so  causing  an  obstruction  to  their  use  of  the 
hi^way  to  the  peculiar  damage  of  the  plaintiffs. 

The  defendants  denied  the  plaintiffi'  title  to  the 
soil  to  the  middle  of  the  roadway,  and  pleaded 
justification  of  their  act  by  reason  of  their  statutory 
powers  under  section  44  of  the  Public  Health* 
(Metropolis)  Act,  1891. 

Section  44  of  the  Public  Health  (Metropolis)  Act, 
1891  (54  &  55  Vict.  c.  76),  is  as  follows :  "  (1)  Evwy 
sanitary  authority  may  provide  and  maintain  public 
lavatories  and  ashpits  and  public  sanitary  convemences 
other  than  privies,  in  situations  where  they  deem  the 
same  to  be  required,  and  may  supply  such  lavatories 
and  sanitary  conveniences  with  water,  and  may  defray 
the  expcDse  of  providing  such  lavatories,  ashpits,  and 
sanita^  conveuiences,  and  of  any  damage  occasioned 
to  any  person  by  the  erection  or  construction  thereof, 
and  tihe  expense  of  keepiog  the  same  in  good  order, 
as  if  they  were  expenses  of  sewerage.  (2)  For  the 
purpose  of  such  provision  the  subsoil  of  any  road, 
exclusive  of  the  footway  adjoining  any  buildiog  or 
the  curtilage  of  a  building,  shall  be  vested  in  the 
sanitary  authority." 

Joyce,  J.,  in  the  course  of  his  judgment,  held  that 
the  defendants*  act  was  not  uUrd  vires.  Their  primury 
object  was  the  construction  of  the  conveniences  wiui 
the  requisite  and  proper  means  of  approach.  [B^  lord- 
ship referred  to  Watt's  Law  of  Highways  (14fch  ed.), 
p.  39 ;  Elphinstone,  Norton,  &  Oiarke  on  the 
Interpretation  of  Deeds,  at  p.  179;  and  Beckett  v. 
The  (hrporation  of  Leeds,  20  W.  B.  454,  L.  B.  7  Oh. 
App.  421,  with  reference  to  the  question  as  to  the 
vesting  of  the  soil  of  the  highway  up  to  the  middle  of 
the  road  in  the  adjacent  owners].  He  granted  an 
injunction,  however,  against  the  defendants  for  the 
removal  of  that  portion  of  the  staircase  which  pro- 
jected over  the  plaintiffs'  land  to  the  extent  of 
2ft.  9in.,  but  directed  it  to  be  stayed  for  six  months, 
with  liberty  to  apply  to  the  judge  in  chambers  to 
extend  that  period  in  the  event  of  an  appeal  from  his 
decision,  and  he  further  stated  that  in  his  opinion  the 
result  was  most  unsatisfactory,  as  he  could  not  help 
suspecting  that  the  land  in  question  did  not  really 
belong  to  the  plaintiffs,  and  that  this  order  would  do 
them  no  gooa;  and  also  he  could  not  compd  the 
defendants  to  restore  the  old  line  of  Ihe  kero  as  it 
existed  at  the  end  of  1899.  He  made  no  order  as  to 
costs. 

The  plaintiffi  apj^ealed. 

Further  negotiations  took  place,  which,  however, 
proved  abortive,  and  the  appeal  came  on  for  hearing. 

Younger,  K,C,,  Montague  Shearman,  K,C,,  and 
Eustace  Hills,  for  the  appellants. — The  correspondence 
and  the  evidence  show  uiat  the  scheme  was  originally 
one  for  a  aubway,  and  the  convenience  was  only  suhn 
sidiary.  In  making  the  convenience  the  defendants 
have  exceeded  their  powers  in  two  ways — (i.)  by 
burrowing  under  the  soil  of  the  plaintiffs  in  a  place 
where  it  was  not  necessary  for  the  entrances,  and  (iL) 
by  making  two  entrances  instead  of  one.  The 
defendants  are  not  justified  under  section  44  of  the 
Public  Health  (Metropolis)  Act,  1891.  The  effect  of 
so  exceeding  their  powers  is  to  make  them  trepassers, 
ah  initio,  however  lawfully  they  may  have  entered  on 
the  work. 

They  cited  Hickman  v.  Maisey,  48  W.  B.  385, 
[1900]  1  Q.  B.  752,  48  W.  B.  Dig.  68  ;  The  Mayor, 
ic,  of  Tunbridge  WeUs  v.  Baird,  [1896]  A.  0.  434, 
45  W.  B.  Dig.  92 ;  Harrison  v.  DukeofButland,  41 
W.  B.  322,  [1893]  1  Q.  B.  142,  41  W.  B.  Dig.  86. 
[SUBLDTO,  L. J.,  referred  to  Stockton  and  Darlington 
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BMway  Co.  v.  Brmon,  8  W.  B.  708,  (1860)  9  H.  L. 
Om.  246,  8  W.  B.  n.  L.  Dig.  6.]  [Gozsns-Ha&dy, 
L.J.,  referred  to  Dodd  y.  The  SalUbury  and  Yeovil 
BaUway  Co.,  1  Giff.  158,  7  W.  B.  Gh.  Dig.  67.] 

ffughe9^  K.C.,  and  Dighton  PoUock,  for  the  respon- 
dents.— The  learned  jadge  was  right.  It  was 
admitted  at  the  trial  that  Uie  oonvenienoes  were  in  a 
snitable  place,  and  the  case  was  decided  on  the 
footing  of  this  heing  a  convenience  plus  a  snhway : 
London,  Brighton^  and  South  Coast  Railway  Co.  v. 
Truman,  84  W.  B.  657,  11  App.  Gas.  45,  34  W.  B. 
IMg.  131.  It  is  said  by  the  appellants  that,  supposing 
tbe  corporation  have  power  to  make  a  convenience, 
they  are  to  be  prevented  from  doing  it  because  it 
might  involve  the  making  of  something  besides. 
{VAT70HA17  WiLilAMS,  L.  J.— Tou  have  no  authority 
to  make  these  long  approaches.  If  you  had,  yon 
might  extend  them  even  as  far  as  Obaring  Cross.] 
The  authority  to  make  the  convenience  implies  power 
to  make  a  necessary  approach.  The  sanitary  aumority 
must  exercise  its  oisaretion  hond  fide  and  make 
er  trances  where  tbey  can  be  best  used  by  the  public. 
[Yattoban  WiLLiAics,  L.J.— There  is  no  necessary 
implication  of  a  right  to  make  a  Ions  subterranean 
approach.  When  you  say  <*  hondfide,  do  you  mean 
tbat  the  corporation  is  acting  bond  fide,  in  accordance 
with  the  duty  imposed  on  them  by  statute?]  Tes. 
[YATrGBAH  WiLUAMB,  L.J. —Suppose  the  surveyor  of 
the  corporation  tdd  them  that  a  certain  situation  would 
do  as  weAl  at  another  for  a  subway  to  the  convenience, 
would  the  corporation,  acting  on  that  advice,  be 
acting  bond  fide  in  accordance  with  the  duty 
imposed  on  tbem  by  statute?]  If  this  were 
the  best  place,  there  could  be  no  want  of  honafidee. 
The  proper  authority  did  select  this  spot,  and  there  is 
no  evidence  to  show  that  there  was  any  other  spot 
availaUe.  The  entrance  to  the  oonvenienoe  is  just 
as  much  at  the  discretion  of  the  authority  as  the 
situation.  It  is  not  necessary  to  take  the  shortest 
way  to  get  in,  the  power  given  to  the  local  authority 
by  the  Act  does  not  give  that,  the  convenience  of 
getting  there  must  be  considered.  If  they  axe 
making  conveniences  with  certain  entrances,  and 
these  entrances  form  a  subway,  that  fact  is  quite 
immateriil.  Here  it  is  the  duty  of  the  local  authority 
to  make  the  most  suitable  access  to. these  oon- 
venienoes,  and  if  the  corporation  think  the  entrance 
from  the  footway  is  more  convenient  than  from  the 
road,  th^  have  not  only  the  right,  but  are  under  a 
duty.  These  are  entnimces  for  access.  [YATTOHAir 
WnJJAMS,  L. J.— The  word  "  subway  "  is  constantly 
used  in  respect  of  bridges.]  Yes ;  they  are  simply 
entrances  to  th^se  conveniences  from  the  nearest 
possible  spot:  Wilkinson  v.  Hull,  Ac.,  Railway  and 
Dock  Co.,  30  W.  B.  617,  20  Oh.  D.  323,  30  W.  B. 
Dig.  53.  175;  Lewis  v.  WeBtoU'Super-Mare  Local 
Board,  37  W.  B.  121,  40  Oh.  D.  55,  37  W.  B.  Dig. 
114-  Here  the  words  of  the  Act  are  similar. 
[YATJ0HA17  Williams,  L. J.— May  I  say  shortly  that 
the  London^  Brighton,  and  South  Coast  Railway  v. 
Truman  really  was  an  action  brought  to  restrain  the 
user  of  land  for  tbat  purpose,  but  you  did  not  acquire 
this  land  for  a  statutory  pmpose.  and  so  that  case  is 
against  you.]  Only  the  locttl  authority  can  decide 
what  is  tiie  most  convenient  mode  of  access.  As  the 
corporation  have  power  under  section  44  to  make 
conveniences,  they  must  have  approaches,  and  it  is 
purely  a  question  of  the  plan  of  construction. 

Touhgei^,  K.C,  in  reply. 

He  dted  Goodson  v.  Richardson,  22  W.  B.  337, 
L.  B.  9  Oh.  221,  22  W.  B.  Dig.  121. 

[Yauohan  WiLLLiMS,  L.J.,  referred  to  BaUerfea 
Vestry  v.  County  of  London  and  Brush  Provincial 
Electric  Lighting  Co.,  [1899]  1  Oh.  474.] 


Yauohan  Williams,  L.J. — So  far  as  the  objects 
of  the  vestry,  who  were  the  predeoessors  of  ^e  Gor- 
poration  of  the  Gity  of  Westminster,  and  the  objects 
of  the  corporation  are  concerned,  I  have  a  sood  deal 
of  sympathy  with  them,  and  I  cannot  doubt  mysdf 
but  that  they  acted  in  good  faith  in  tbis  sense,  that 
their  desire  was  a  desire  to  do  that  which  might  be 
best  for  the  public.    Of  their   gojd  faith  in  that 
sense  I  have  not  the  slightest  doubt.    Moreover,  I 
thick  that  thev  rather  drifted  into  tbe  position  whieh 
they  ultimately  took  up  than  took  that  position  up 
delib-rately.     Their   first   object   was   to    make  a 
provision  for  the  comfort  and  convenience  of  strangers 
visiting  this  part  of  the  metropolis.    It  is  knewii 
tbat  a  great  many  perions  of  all  nations,  as  well  ai 
the  inhabitants  of  this  country,  go  to  see  the  Hoosn 
of  P.vUament  and  Westminster  i^bey,  and  tbe  dene 
at  first  was  that  some  accommodation  of  this  sort 
should  be  provided  for  those  visitors ;  and  it  wm 
desired  to  provide  it  somewhere  near  the  Abbey  or 
the  Houses  of  Parliament.    There  vras  a  dificnlty 
about  that.     The  vestry  ooidd  not  do  it  witiioia 
obtaining  certain  consents  which  theiy  could  not  sit 
Then  the  notion  seems  to  have  occurred  to  them  m 
they  might  provide  this  accommodation  at  aome  point 
more  to  the  north  than  the  Houses  of  Parliament  aad 
Westminster  Abbey,  and  that,  inasmuch  as  a  coo- 
siderable  number  of  carriage-ways  converge  in  that 
direction,  the  visitors  and  others  coming  from  West- 
minster Abbey  or  the  Houses  of  Parliament  mg^ 
get  there  by  a  subway.      Then  it  seems  to  hafe 
occurred  to  somebody  that  if  they  had  a  siihvay 
there  it  was  just  as  well  to  have  a  svstem  of  sabwsja 
They  found,  when  they  came*  to  desl  with  this  matter, 
that  there  was  great  difficulty  in  arranging  for  it,  sod 
they  then  seem  to  have  given  up  the  notion  d  a  con- 
venience to  be  established  in  Yictoria-street,  or  in 
that  neighbourhood,  or,  as  was  at  one  time  thought, 
at  Great  (George-street,  and  it  seems  to  have  ooenied 
to  them  that  it  would  be  a  good  place  to  have  a  oon- 
venienoe at  the  southern  end  of  Parliameot-strest 
Then  it  occurred  to  them  that  it  would  be  a  very  good 
position  to  place  that  convenience,  if  they  could  place 
It,  somewhere  adjacent  to  a  subway,  and  get  soma 
public  authority — ^the  Pirst  Oommissioner  ol  WoikB, 
and  one  other  authority,  I  think,  were  asked  abont  it 
^to  make  the  subway  for  them.    Then  their  notion 
was  to  make  a  convenience  which  should  have  iti 
entrance  from,  and  its  exit  to,  this  subway,  which 
they  hoped  to  persuade  other  people  to  maka    1 
think  one  gets  the  plainest  indication  of  this  view  in 
the  minute  of  the  27th  of  July,  1898,  whidi  I  fiad 
in  the  extracts  from  the  minutes  of  the  United  Yestry 
of  St.  Margaret's  and  St.  John's.    It  mna  thas: 
**  Parliament-street  and  Parliament-square    subwaf 
and  conveoience. — ^The  surveyor  has  submitted  a  pisn 
showing  a  proposal  for  the  formation  of  a  subway  to 
faciUtato  vehicular  traffic   and   to   pcovids  a   siis 
crossing  for  foot  passengers  under  ParliameAt-etnst 
and    Parliament-square    in    connection     with  ths 
widening    of   the    first-named    thoroughfare,   and 
eoibracinc  in  the  scheme  a  project  for  the  ikjuistfue- 
tion  of  a  mrge  oonvenienoe."    Then  it  goes  on :  *'  fbi 
committee  recommend  that  the   vestry   give  their 
approval  in  principle  to  the  proposition,  and  that  ths 
sdieme  be  submitted  to  the  Fnst  GommiMaonsr  ol 
Works  for  his  consideration,  with  an  intimatioii  that 
the  vestary  would   undertake  the  ccmstroctioQ  and 
maintenance  of  the  convenience.'*    That  waa  on  ths 
27th  of  July,  1898.    On  the  11th  of  January,  1899, 
there  is  a  further  minute:    **In  refereiMe  to   te 
proposal  for  tbe  construction  of  a  oonveniettoe  aad  sub- 
way at  the  south  end  of  Parliament-street,  and  to  the 
representations  made  in  the  matter  to  the  "First  Gma- 
missioner  of  Works  by  direction  of  the  vestry  on  tiks 
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27th  of  July  last,  it  has  now  been  reported  by  the  inr- 
veyor  that  the  department  doee  not  intend  to  take  any 
•t^  to  luxmde  the  snggeeted  tabwajTSy  and  has  ex- 
pressed the  opinion  that  the  oonstmofion  of  the  con- 
▼enienoe  should  not  be  oommenced  nntil  lifter  the 
oomlng  Session  ef  Parliament."  That,  to  my  mind, 
shows  Tery  plainly  how  this  matter  was  initiated— how 
at  first  the  vestries  had  no  notion  of  mating  the  subway 
themselves,  and  no  notion  of  doing  anything  more 
than  availing  themselves  of  the  subway  when  it 
should  oome  to  be  made,  as  a  place  into  which  the 
exit  from  which  the  conveniences  should  be  made, 
and  from  which  the  entrance  should  be  made.  In 
this  state  of  things  which  has  come  about,  it  seems  to 
me  quite  dear  tlukt  eventually  the  corporation  deter- 
mined that  they  would  make  the  subway  themselves, 
from  which  the  entrance  was  to  be  to  the  convenience, 
and  into  which  the  exit  was  to  be. 

Now,  for  the  moment,  I  will  not  Bay  any  more 
ahout  the  evidence  which,  to  my  mind,  shows 
conclusively  that  that  was  the  truth,  but  I  will 
deal  for  a  moment  with  what  the  powers  of  the 
authority  were  under  tiie  Public  Health  (London) 
Act,  1891,  and  in  particular  section  44.  [His  lordship 
read  that  section,  and  continued:}  My  view  of 
that  section  is,  first,  that  I  do  not  think  that  sub- 
section 2  really  intends  that  there  should  be  vested 
in  the  sanitary  authority  immediately  so  much 
of  the  subsoil  as  could  possibly  be  used  for  the 
purposes  mentioned,  but  I  think  that  what  that 
section  seems  to  point  to  is,  that  if  the  sanitary 
authority  in  f set  do  use  the  subsoil  for  this  purpose, 
then  f^  /ado  the  subsoil  shall  vest  in  the  sanitary 
authority.  I  mention  that  because,  if  that  is  the 
right  view,  it  seems  to  me  to  negative  altogether  the 
idea  that  the  sanitary  authority  are  to  acquire  the 
land  and  pay  for  it,  or  pay  compensation  for 
it,  in  any  shape  whatsoever.  I  do  not  think,  if 
that  is  the  right  view,  that  it  could  be  that  the  words, 
''may  defray  the  expense  ...  of  any  damage 
oocasioned  to  any  person  by  the  erection  or  con- 
struction thereof,"  could  possibly  cover  the  money 
payment  in  respect  of  the  vesting  of  the  land  taken  in 
the  sanitary  authority.  That  is  of  some  importance, 
although,  in  the  view  that  I  take  of  this  case,  it  is 
not  essential  that  I  should  determine  the  matter  now. 
Bnt  I  think  it  right  to  mention  that  this  view  which 
I  have  taken  of  the  construction  of  this  section  might 
be  of  importance  if  one  had  to  decide  whether 
or  not  the  sanitary  authority  were  intended  to  be  the 
judges  of  what  hmd  should  be  taken,  and  how  much 
of  it,  because  when  the  House  of  Lords  had  to  deal 
with  a  similar  question  in  Stoddon  and  DarlinaUm 
Bailway  Co.  v.  Broum,  8  W.  B.  708,  (1860)  9  H.  L.  Gas. 
246,  I  find  in  the  speech  of  Lord  Cranworth  these 
words:  "Some  general  propositions  admit  of  no 
doubt  In  the  first  place,  I  think  it  dear  that  when 
the  Legislature  snthorixes  railway  directors  to  take, 
for  the  purposes  of  their  undertaking,  any  lands 
roeoially  described  in  their  Act,  it  constitutes  them 
dbe  sole  judges  as  to  whether  they  will  or  will  not 
take  those  lands,  provided  only  that  they  take  them 
bond  fide  with  the  object  of  usmg  them  for  the  pur- 
poses authorised  by  the  Legislature,  and  not  for  any 
sinister  or  collateral  purpose.  This  is  the  construction 
to  be  put  on  all  such  legislative  powers,  whether  the 
language  of  the  Act  is  wat  the  company  may  take  so 
much  of  the  lands  as  is  necessary  for  the  undertaking, 
or  so  much  as  is  required  or  is  expedient  to  be  taken, 
or  simply  (as  in  this  case)  that  the  company  may  take 
lands  for  tbe  purposes  of  the  undertakmg.  Li  such 
oases  the  Legislature,  having  provided  what  it  con- 
siders  sufficient  means  for  securing  adequs^  com- 
pensation to  the  owners  of  the  land,  leaves  it  to  those 
interested  in  the  undertaking  to  say  to  what  ertent  it 


will  be  useful  to  them  to  exercise  their  statutable 
powers.'*  I  am  not  quite  sure  myself  assuming 
it  to  be  an  essential  part  of  Lord  Oranwortii's 
definition  as  to  the  occasions  on  which  the  company, 
or  others,  taking  the  land,  have  jurisdiction  to 
decide  to  what  extent  they  will  take  the  land,  that 
the  land  so  taken  shall  be  taken  under  the  condition 
that  there  is  secured  to  the  landowner  adequate  com- 
pensation for  the  taking  of  the  land — that  this  is  a 
case  in  which  one  co^d  say  that  that  was  true, 
because  for  reasons  that  I  have  already  given  I  have 
Kreat  doubts  whether  the  words  in  section  44  as  to 
damage  do  secure  adequate  compensation  to  the  land- 
owner. But  I  do  not  propose  to  dedde  that  question 
or  enter  into  it,  because  in  my  judgment  it  is  not 
necessary  in  this  case  to  do  so.  I  say  that  it  is  not 
necessary  in  this  case  to  do  so,  because,  in  my  judg- 
ment, in  the  present  case,  it  is  not  true  to  say  that 
the  corporation  have  taken  this  land,  which  they  have 
taken,  with  the  object  of  using  it  for  Uie  purposes 
authorized  by  the  Leffislature.  If  the  language  of 
Lord  Campbell,  who  dbUvered  the  first  judgment,  is 
looked  at,  as  well  as  the  judgment  of  Lord  Oran- 
worth,  to  which  I  have  been  referring,  both  of  them 
affirm  in  the  clearest  possible  manner  that  if  a  com- 
pany or  other  authority  purporting  to  acquire  the 
land  under  the  powers  of  the  Act  of  Parliament  is 
not  acquiring  it  for  the  purposes  mentioned,  but  is 
acquiring  it  v>t  other  and  different  i»urposes,  then  the 
duty  of  the  court  would  be  to  restrain  that  authority. 
Loid  Oampbell's  words  are :  "  If  it  had  been  proved 
that  the  company  was  acting  maid  fide,  and  trying 
under  the  powers  of  the  Act  of  Parliament  to  get 
possession  of  lands  of  Brown,  which  were  to  be 
applied  to  other  and  different  purposes,  I  think  the 
court  would  have  been  justified  in  interfering  by 
injunction,"  and  Lord  Oranworth  sajrs  precisely  the 
same  thing. 

Now  I  want  to  sav  one  word  about  mala  fidee. 
Lord  Oampbell  uses  Uie  words  "  maid  fide.*'  Joyce, 
J.,  said  that  he  could  not  find  on  the  evidence  here 
that  the  corporation  or  the  vestry,  or  either  of 
them,  acted  otherwise  than  bond  fide.  I  think 
that  when  Lord  Oampbell  says  here  "was  acting 
maid  fide,  and  trying  under  the  powers  of  the 
Act  of  Padiameut  to  set  possession  of  lands 
which  were  to  be  applied  to  other  and  different 
purposes"  than  those  authorised  by  the  Act  of 
iParliament,  he  meant  merely  to  explain  there  what 
would  be  mala  fides.  You  are  acting  maid  fide  if  you 
are  seeking  to  acquire  and  are  acquiring  lands  for  a 
purpose  not  authoriEcd  by  the  Act  of  ParUament.  In 
such  a  case  it  is  right  to  restrain  persons  who  are 
misapplying  the  powers  of  an  Act  of  Parliament. 
Now,  as  I  have  luready  said,  my  view  is  that  the 
defendants  here,  and  their  predecessors  did  acquke 
these  lands  for  purposes  not  justified  by  the  Act  It 
really  was  hardly  denied  durins  the  argument, 
that  the  defendants  did  construct  this  approach,  as  it 
has  been  called,  of  dimensions  which  were  wider  than 
would  be  required  for  the  approach  to  a  sanitary 
convenience,  and  which  were  suitable  for  a  subway. 
It  also  really  was  hardly  denied  that  in  so  domg 
they  did  it  for  the  very  purposs  that  this  subway 
might  be  used  as  a  thorougnfare.  They  have  no 
parliamentary  authority  to  acquire  land  for  the 
purpose  of  making  a  subway,  and,  under  those 
circumstances,  it  seems  to  me  that  thi^  ought  to  be 
restrained.  I  have  said  that  in  argument  it  was 
hardly  denied  that  the  facts  were  such  as  I  have 
stated.  But  really  it  could  not  be  denied  in  the  face 
of  two  such  letters  as  the  letters  of  the  20th  of 
September,  1900,  and  the  4th  of  December,  1900. 
The  letter  of  the  20th  of  September,  1900,  written  to 
Vthe  solicitor   of   the  London  and  North-Western 
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Bailway  Co.,  nrns  thas :  "  I  am  construotiQg  on  behalf 
of  the  Westminster  Vestry,  and  in  aocordanoe  with 
their  directions,  a  subway  from  one  side  of  Parlia- 
ment-street opposite  your  offioes  to  the  western  side 
which  is  approached  by  staircases  on  footpaths. 
TJnfortanatdy  this  will  necessitate  the  acquiring  by 
lease  or  purchase  a  portion  of  your  vault.  I  should 
therefore  feel  obliged  if  you  would  inform  me  what 
your  company  would  require  for  assisting  in  giving  a 
great  convenience  to  the  public  at  so  dangerous  a 
crossing  and  enclose  a  plan.*' 

Now,  as  to  that  letter  I  wish  to  say  that  it  seems 
to  me  couched  in  most  accurate  language,  and 
exactly  describes  the  true  facts,  and  also  recognizes 
the  legal  consequences  following  upon  the  adoption 
of  the  course  indicated  by  the  l^ter.  Then  we  come 
to  the  letter  of  the  4th  of  December,  1900,  which  is 
again  written  to  the  solicitor  of  the  London  and 
l^rth-Westem  Railway  Co.  :  <<  Your  letter  of  the 
19th  ultimo  on  the  subject  of  the  works  in  progress 
at  the  south  end  of  Parliament-street  was  laid  before 
the  Works,  Sewers,  and  Highways  Committee  of  the 
City  Council  at  their  last  meeting,  when  I  was 
directed  to  explain  that  the  intention  is  the  construc- 
tion of  a  subway  to  facilitate  pedestrians  crossiog 
from  one  side  to  the  other  of  a  thoroughfare  of 
great  width,  and  very  considerable  traffic,  an  objeot 
with  which  the  committee  consider  your  company 
will  be  in  the  fullest  accord.  The  formation  of  an 
entrance  at  the  position  in  question  is  necessarily 
obligatory  to  give  proper  effect  to  the  scheme. 
-Axlmission  to  the  conveniences  which  will  be 
accessible  from  the  subway  could  otherwise  have  been 
provided  from  the  refuges  ab  jve  them.  I  may  add 
for  your  information  that  the  plan  and  project 
generally  received  the  approval  of  Her  Majesty's 
Office  of  Works." 

Now,  in  the  face  of  those  letters  it  is  not  to  be 
wondered  at  that  there  was  considerable  hesitation  in 
arguing  that  the  objeot  and  purpose  which  the  Cor- 
poration of  Westminster  had  in  view  here  was  not  the 
construction  of  a  subway.  We  find  an  argument 
about  whether  the  Act  of  Parliament  authorized  or 
justified  the  taking  of  the  subsoil  for  the  purpose  of 
making  approaches  to  the  sanitary  convenience — I 
shall  say  one  word  about  tiiat  in  a  moment — ^but  let 
me  assume  to  the  full  that  the  Act  of  Parliament  does 
justify  that.  It  only  justifies  such  a  course  in  a  case 
where  the  making  of  the  approach  where  it  is  made  is 
really  necessitated  by  the  condition  of  access  to  and 
egress  from  the  convenience.  But  how  can  it  be  said 
to  be  BO  here,  when  this  very  letter  tells  us  t^at 
admission  to  the  convenience  which  will  be  accessible 
from  t^e  subway  could  otherwise  have  been  provided 
from  the  refuges  above  ?  It  ceases,  if  that  is  so,  to 
be  true  that  these  subways  have  in  fact  been  con- 
structed as  approaches  to  the  sanitary  c  mvenience. 
It  is  merely  that  these  subways  having  been  built  by 
the  Westminster  Corporation,  they  supposed  that  it 
would  be  convenient  that  there  shoiud  be  placed 
sanitary  conveniences,  the  access  to  and  egress  from 
should  be  in  a  subway  which  was  being  constructed 
by  the  corporation. 

With  regard  to  the  approaches  I  agree  with  a  great 
deal  that  counsel  for  the  respondent  said.  I  wink 
that  where  you  are  to  have  underground  conveniences 
you  must  have  approaches  other  than  mere  access 
(entrance  to)  and  egress  (exit  from)  them,  because  in 
the  nature  of  things  jou  must  have  some  stairs  or 
some  slope,  which  will  occupy  considerable  lateral 
space,  leading  you  to  immediate  proximi^  to  the 
situation  of  the  conveniences.  Onherefore  I  think  that 
you  must  have  an  approach,  and  I  think  probably 
that  if  the  corporation  or  other  sanitary  authority 
had     really     fixed     upon     a    particular    passage 


as  affording  a  proper  approach  for  the  conveni«DOSB 
as  such,  it  would  not  have  been  right  for  us  to  review 
their  discretion  in  that  respect.  But  no  such  question 
arises  in  the  present  case  if  you  arrive  at  the  condn- 
sion  that  I  luive  arrived  at,  in  fact  which  I  camiot 
put  better  than  this,  that  the  true  position  of  wiUin 
ii  accurately  described  in  the  letter  of  tha  4th  of 
December.  1900,  which  I  have  just  read. 

Under  ^ese  circumstanoes,  I  think  that  this  appesl 
ought  to  be  allowed.    I  think  that  the  remedy  which 
should  be  given  to  the  plaintifEs   here    should  be 
wider  than  that  which  Joyce,  J.,  gave.    Now,  what 
is  the  beet  way  of  giving  this  remedy  P     As  I  said 
before,  one  wishes,  in  giving  this  remedy,  to  give  it 
in  such  a  manner  as  shall  be  least  detonmental  to  the 
public.    There  is  the  subway;  there  are   the  ood- 
veuiences.    Whether  they  are  in  a  convenient  posttiaQ 
or  not  it  is  not  for  me  to  say — tiie  sanitary  authoiitj 
will  consider  that.    But  I  have  no  doubt  that,  vpm 
from  the  conveniences,   the  subway  at  the  ptesoot 
moment  is  a  considerable  convenience  to  pedestriani 
crossing  that  wide  thoroughfare.    Under  these  di- 
oumstances,  although  I  tlunk  that  we  ought  not  to 
Umit  our  injunction  to  what   has  been  called  tbt 
excess  of  2ft.  9in.,  yet  I  want  to  give  an  opportonitf 
for  the  defendants,  the  corporation,  to  do  that  which 
I  am  sure  they  would  wish  to  do — that  which  is  moit 
for  the  benefit  of   the  public,  and  at  tha  same  tim 
consistent  with  ^e  law  as  we  lay  it  down.    If  ws  oov 
say  that  this  is  a  case  in  which  it  may  be  right  nlti- 
mately  to  grant  an  injunction,  we  can  yet  give  to  tk 
corporation  an  opportunity  of  making  or  nndertaUDgr 
to  make  alterations  which  will  relieve  us  fnm  the 
necessity  of  granting  any  injunction  at  alL    If  wi 
hold  our  hand  in  that  way  and  give  to  the  eocpoiatiaii 
liberty  to  apply  to  us— of  course  the  plaintiii  wut 
have  liberty  to  apply  in  case  there  is  dday— it  aay  bs 
that  the  corporation  will  satisfy  us  that  tiiey  hate 
either  made,  or  are  immediately  going  to  make,  sash 
alterations  as  will  justify  us  in  saying  we  riiall  not 
grant  an  injunction  at  all. 

I  think  that  is  all  I  have  to  say  at  present,  exespt 
that  I  take  it  for  granted  that  the  plainti£Ei  will,  in  a 
matter  of  this  sort,  facilitate  the  work  iHiieh  the  cor- 
poration has  to  do,  and  will  be  prompt  and  ready  to 
agree  to  any  alterations  which  may  reaaooably  and 
properly  be  suggested  by  the  corporation. 

Stibuno,  L.J.— In  this  case  the  defendaots,  tbt 
Corporation  of  the  City  of  Westminster,  porporting  to 
act  under  statutory  powers  conferred  on  tiMm  at  ^ 
sanitary  authority  within  the  city  of  Westminster, 
have  erected  two  subterranean  constmotioos  at  the 
south  end  of  Parliament-street,  one  being  a  pnblie 
sanitary  convenience  and  the  other  a  subway.  Boft 
those  erections  stand  in  part  on  the  subsoil  oi 
Parliament-street  at  a  point  where  that  sabsoil  is 
vested,  or  is  admitted  to  be  vested  for  the  pozposs 
of  the  present  proceeding,  in  the  plaintaEs,  the 
London  and  Noith-Westem  BaUway  Ca,  irtio  are 
the  owners  of  a  house  in  Parliament-street.  The 
plaintiffs  allege  in  this  appeal  that  that  subway  has 
been  erected  without  any  statutory  power  for  ths 
purpose.  In  this  appeal,  whatever  may  have  ~ 
the  case  at  other  times,  the  erection  of  the 
convenience  is  not  complained  of,  but  it  is 
as  I  have  already  said,  that  the  subway  has 
erected  without  any  proper  authority,  and,  at  the 
bar,  an  injunction  has  been  asked  against  the  defend- 
ant corporation  to  restrain  that  oorpcratioii  Iroa 
maintaining  or  using  the  subway.  That  relief  is 
sought  on  two  grounds  :  First,  on  a  ground  i^dbh  Is 
thus  stated  by  Lord  Oranworth  in  QaUawojf  ▼.  Tie 
Mayor  and  CtnnmonaUy  of  Londfm^  L.  B.  1  BL  d  L 
App.  34,  at  p.  43,  14  W.  B.  H.  L.  Dig.  8:    «« It  has 
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become  a  well- settled  head  of  equity  that  any  com- 
pany anthorized  by  the  Legislatare  to  take  compul- 
aqrily  the  land  of  another  for  a  definite  object  will, 
if  attempting  to  take  it  for  any  other  object,  be 
restrained  by  the  in j  auction  of  the  Court  of  Chancery 
from  80  doing."  That  is  one  ground.  The  other 
g^und  is,  that  the  corporation,  having  erected  this 
snbway  without  any  authority,  are  in  the  position 
of  trespatsers  and  continuing  trespassers  on  the  soil 
of  the  plaintifb.  And  for  that  reason,  in  accordance 
iivith  the  decision  of  this  court  in  Goodion  y.  BichardBon^ 
22  W.  B.  237,  L.  B.  9  Ch.  App.  221,  the  plaintiffB  are 
e9titled  to  the  injunction  which  is  sought.  If  the 
ffkct  be  that  the  subway  has  been  erected  without 
any  statutory  authority,  it  seems  to  me  that  relief 
may  properly  be  given  on  both  these  grounds,  and 
that  the  main  question  in  the  action  reaUy  is  whether 
or  not  this  subway  has  been  so  improperly  erected. 
Now,  as  regards  the  statutory  authority,  tiie  matter 
stands  thus :  However  useful  it  may  be  that  in  such 
frequented  streets  subways  for  the  use  of  passengers 
should  be  made,  the  Legislature  has  not  yet  thought 
fit  to  confer  that  power  on  any  corporate  body 
having  authority  within  this  city.  It  1mm  conferred 
by  leotion  44  of  the  Public  Health  (London)  Act, 
1891,  a  ^wer  on  every  sanitary  authority  withm  the 
area  wmoh  is  governed  by  the  Act  to  provide  and 
maintain,  amongst  other  things,  public  sanitary  con- 
▼eniences  in  situations  where  they  deem  the  same  to 
be  required,  and  has  provided  that  for  the  purpose  of 
such  provision  the  subsoil  of  any  road  shall  be  vested 
in  the  sanitary  authority.  And  it  is  under  this 
■eotion  of  the  Act,  and  under  this  alone,  that  the 
defendants,  the  Corporation  of  Westminster,  justify 
what  they  have  done.  The  corporation  allege  that  it 
is  within  their  power,  under  the  section,  not  merely 
to  determine  the  situation  where  this  sanitary  con- 
venience is  to  be  placed,  but  also  the  proper  aod 
reasonable  mode  of  providiog  for  the  entrance  and 
exit  of  the  persons  who  use  it.  And  they  contend 
that  they  are  not  limited  to  making  these  entrances 
and  exits  simply  by  lifts  or  by  sta&s,  but  that  they 
may,  if  they  see  fit,  make  proper  approaches  to  the 
conveniences  from  the  pavement  to  the  place  where 
it  is  situate  in  the  roadway.  I  wUl  assume  tiiat  the 
oontention  is  well  founded,  and  then  the  question 
simply  reduces  itself  to  this :  Was  this  subway  con- 
structed as  an  approach  to  the  convenience,  or  was  it 
oonstmoted  with  an  object  that  it  might  be  used  by 
the  pubUo  for  passing  from  one  side  of  Parliament- 
street  to  the  other  P  Now,  upon  that  I  come  to  the 
conclusion  on  the  evidence  that  the  latter  was  the 
real  object  with  which  the  subway  was  coostructed. 
I  do  not  desire  to  go  through  the  evidence,  muc^  of 
which  has  already  been  referred  to  by  my  lord.  But 
I  will  state  very  briefiy  some  of  the — ^to  my  mind — 
striking  passages  of  the  evidence.  I  refer  first  of  all 
to  the  minutes  of  the  predecessors  of  the  defendants — 
namely,  the  United  Vestries  of  the  Parishes  of  St. 
Margaret  and  St.  John,  Westminster,  under  the  dates 
of  the  29th  of  July,  1898,  and  the  27th  of  June,  1900, 
and  to  the  minutes  of  tbe  defendant  corporation 
under  date  the  6th  of  December,  1900.  I  also  refer, 
as  my  lord  has  already  referred,  to  the  two  letters  of 
the  20  ch  of  September,  1900,  and  the  14th  of  Decem- 
ber, 1900.  In  addition  to  that  I  should  like  to  read 
two  short  passages  from  the  evidence  of  tiie  defend- 
ants' witnesses.  [CUs  lordship  did  so,  and  continued :] 
Therefore  it  seems  to  me  from  its  size,  and  from  the 
statement  of  the  chairman  of  the  committee,  it  hiu 
aotoally  been  constructed  in  such  a  way  as  to  be  far 
more  than  an  approach,  and  that  it  is  not  merely  a 
reasonable  and  proper  approach  to  the  convenience 
which  has  been  lawfully  erected.  Under  these 
circumstances,  I  think  that  the  plaintiffs  are  entitled 


to  the  injunction  which  they  asked.  But  at  the  same 
time,  as  it  is  possible  that  the  subway  may  be  so 
altered  as  to  make  it  a  reasonable  and  proper  approach 
to  the  convenience,  I  think  that  it  is  reasonaole  that 
the  corporation  should  have  an  opportunity  of  making 
such  alteration  if  they  see  fit  to  avail  toemselves  of 
leave  for  that  purpose.  Therefore  I  quite  agree  in 
the  form  of  judgment  which  is  proposed. 

Oozsns-Habdy,  L.  J. — I  am  of  same  opinion,  and  I 
entirely  agree  with  what  has  fallen  from  my  lord,  and 
Stirling,  L.J.,  and  I  should  not  desire  to  add  any- 
thing were  it  not  for  the  fact  that  we  are  differing 
from  the  judgment  of  Joyce,  J.  Now,  two  thiogs,  I 
think,  are  quite  cle»r  here :  first,  that  the  corporation 
have  no  power  at  all  to  construct  a  subway,  or  at  least, 
if  they  have  power  under  some  of  their  general  Acte  to 
incur  the  expense  of  constructing  a  subway,  although 
no  such  stetutorjr  power  hss  been  called  to  our  atten- 
tion, they  oertainly  have  not  any  power  to  take 
the  plaintiffs'  land  for  the  purpose  of  construct- 
ing a  subway.  I  think  it  is  equally  dear 
that  they  have  power  under  44  section  of 
the  Act  of  1891,  to  provide  and  maintain 
sanitary  conveniences,  and  for  the  purpose  of  such 
provision  to  take  and  use  that  portion  of  the  property 
of  the  plaintiffs  which  is  under  the  road,  exclusive 
of  the  footway.  But  those  two  propositions  being 
quite  clear,  I  think  we  must  approach  the  considera- 
tion of  this  question  having  regard  to  the  perfectly 
well  established  and  extremely  important  junsdiction 
which  the  Ck)urt  of  Ohancery  have  exercised  from  the 
earliest  days  of  railway  legislation,  and  probably  long 
before — the  jurisdiction,  I  mean,  to  say,  that  public 
bodiet  authorized  bv  Parliament  to  take  certain  land 
shall  not  be  allowed  to  take  that  land  except  for  the 
purpose  authorized  by  Parliament.  And  if  that 
doctrine  is  important  in  ordinary  cases  where  com- 
pentation  is  provided  for  all  land  taken,  it  is  specially 
obligatory  on  the  court  to  have  regard  to  it  in  a  case 
where  a  public  body  is  authorized  to  toke  another 
person's  property  wiUiout  making  any  provision  for 
his  compensation. 

In  my  view  therefore,  the  question  for  our  con- 
sideration is  really  this — ^with  what  purpose  was  this 
land  of  the  plaintiffs  taken?  I  think  you  cannot 
avoid  considering  that  question  first.  The  language 
of  Lord  Cran  worth  in  StoMon  and  Darlington  Bailway 
Co,  V.  Brown  was  this :  that  although  the  railway 
company  are  the  sole  judges  of  what  ^ey  require,  and 
will  take  for  their  purposes,  there  is  this  proviso, 
'*  Provided  only  that  they  take  them  bond  flat  with 
the  object  of  using  them  for  the  purposes  authorized 
by  the  Legislature,  and  not  for  any  sinister  or  collateral 
purpose." 

Now,  here  I  cannot  bring  myself  to  doubt  what 
was  the  purpose  for  which  this  land  was  taken.  My 
lord  and  Stirling,  L.J.,  have  both  gone  through  the 
evidence,  and  it  would  be  a  waste  of  time  for  me  to 
repeat  it.  I  observe  that  Jovce,  J.,  said,  and  this  is 
no  doubt  the  foundation  of  his  judgment :  "  Their 
primary  object  was,  in  my  opinion,  the  construction 
of  the  conveniences  with  requisite  and  proper  means 
of  approach  thereto  and  exit  therefrom."  If  I  had 
come  to  that  conclusion  of  fact,  I  think  I  should 
probably  have  agreed  almost  entirely  with  the  judg- 
ment, but  being  unable  to  come  to  that  conclusion  of 
fact,  having  satisfied  myself  ^m  the  documentary 
evidence  that  the  primanr  object  was  to  construct  a 
subway  for  faoiliUting  ^e  passsage  of  paisengers 
from  one  side  of  Parliament-street  to  the  other,  I 
come  to  the  conclusion  that  the  Westminster  Oorpora- 
tion  are  now  seeking  to  justify  that  which  was  a 
wrongful  act,  and  saying  that  they  might  justify  the 
taking  not  the  whole,  but  a  part  of  it,  for  a  purpose 
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aaihoriMd  by  seotum  44  of  the  Act  of  1891.  I  do 
not  think  that  they  ought  to  be  allowed  to  do  that. 
I  fed  Tery  strongly  that  in  erery  case  in  which  a 
pabUc  body  entnuted  with  the  duties  of  performing  a 
pnblio  work  say  that  they  haye,  in  the  exercise  of 
Uieir  discretion,  fixed  npon  a  partionlar  place  and  a 
partioalar  mode,  the  court  onght  to  be  extremely 
slow  to  interfere  with  their  discretion.  Bnt  when 
they  have  not  really  been  acting  under  the  authority 
of  the  Act,  when  they  have  been  doing  something 
outside  the  parliamentary  power,  and  have  been 
governed  by  considerations  of  a  different  kind,  and 
for  a  different  purpose,  the  question  of  discretion 
seems  to  me  to  have  no  bearing  whatever  on  the 
case. 

For  these  reasons  I  aji^ree  with  what  has  been  said, 
and  think  that  the  injunction  ought  to  be  granted, 
qualified  as  mv  lord  has  said.  I  observe  that  in  the 
court  below,  the  learned  judge  finding  as  he  did  that 
the  plaintiffs  had  succeeded  in  part  and  failed  in  part, 
gave  no  costs,  but  the  plaintifb  must  have  the  costs 
in  the  court  below  as  well  as  the  costs  of  the  appeal. 

[Their  lordships  granted  an  injunction,  ordermg  the 
defendants  to  pull  down  fhe  whole  of  the  staircase 
railings  and  other  works  placed  upon  the  plaintiff's 
land,  other  than  the  conveniences,  and  such  further 
portion  of  the  construction  as  the  court  might  upon 
application  sanction  as  a  proper  approach  to  the 
conveniences;  and  the  operation  of  the  order  was 
suspended  with  liberty  to  apply  to  the  court  Their 
lordships  also  acceded  to  an  application  that  the. 
injunction  should  be  suspended  for  two  months,  to 
enable  the  defendants  to  decide  whether  ^ey  would 
i^peal  to  the  House  of  Lords,  and,  if  they  should 
araealf  the  injunction  was  to  be  suspended  pending 
the  appeal.] 

Appeal  aUowed, 

Solicitors  for  the  appellants,  C  de  G.  Andrtwti. 

Solioitorsfdr  the  respondents,  AUen  d  Ben. 
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In  re  Taylor's  Aobxbment  Tbtjsts.  (o.) 

Company — Winding  up — Agreement  for  sale  of  letteri 
patent  by  liauidator — No  a$8ignmeni — DisBolution  of 
company —  Bonft  vacantia —  VetUng  order^  Trustee 
Act,  1893  (66  d:  57  Vict.  c.  53),  m.  25,  35  (1)  (ii.) 
(c),  36. 

T?u  liquidators  of  a  limited  company  in  process  of 
winding  up  contracted  to  seU  certain  letters  patent  to  a 
pu/rchaier.  The  purchase-money  vxis  paid,  hut,  by  in- 
advertence, the  company  was  dissolved  he/ore  the  letters 
patent  were  assigned.  A  petition  was  presented  asking 
for  an  order  under  the  Trustee  Act,  1893,  vesting  the 
letters  patent  in  the  purchaser  for  aU  the  estate  of  the 
oonwany  tJierein. 

Held,  thai  the  legal  eetate  in  the  letters  natent  having 
vetted  in  the  Crown^  t?^  court  had  no  jurisctiction  to  make 
such  an  order. 

In  re  General  Accident  Assurance  Oorporation 
(Limited),  ante,  p.  382,  [1904]  1  Ch.  147,  not/ollowed. 

Petition. 

Prior  to  the  28th  of  August,  1903,  the  Niger  Patent 
Elastic  Enamel  Oo.  was  the  regbtered  proprietor  €d 

(a.)  Beported  by  H.  L.  OBiaeTOir,  Esq.,  Barrister- 
at-Law. 


letters  patent  for  an  invention.  On  that  day  the 
company  passed  a  resolution  for  voluntary  w&ding 
up,  and  two  persons  were  appointed  to  be  Hquidatocs. 

On  the  16th  of  Septemb^,  1908,  the  l^indaton 
entered  into  an  agreement  with  the  petitioner  to  ssO 
the  letters  patent  to  him. 

Onthe23rdofNovember9 1903.  the  meeting  of  Os 
company  required  by  section  142  of  the  Oompeniei 
Act,  1862,  was  held,  and  all  the  requirements  <tf  tM 
section  were  complied  with. 

The  return  mentioned  in  section  143  having  bsan 
subsequently  made  to  the  Begistrar  of  Joint  Slock 
Companies,  the  company,  on  the  24th  of  February, 
1904,  was  dissolved. 

No  assignment  of  the  letters  patent  having  hsce 
executed,  the  purchaser  presented  a  petitioa  uodcr 
sections  35  and  36  of  the  Trustee  A^st,  1893,  sad 
nnder  section  90  of  the  Patents,  Designs,  and  Trsde- 
Marks  Act,  1883,  as  amended  bv  section  23  of  tiit 
Patents,  Designs,  and  Trade-Marks  Act,  1888,  for  id 
order  that  the  invention  and  letters  patent  might  imt 
in  the  petitioner  for  all  the  estate  of  the  oomgmf 
therein,  and  that  the  register  of  patents  m^g;lit  U 
varied  by  substituting  the  name  of  the  petitioMr  si 
the  registered  proprietor  of  the  said  psient  for  thit 
of  the  company. 

A.  J.  Walter,  for  the  petitioner.— The  conpsOT, 
'eamoTbc 


having  ceased  to  exist,  is  a  trustee  which  ' 
found,"  within  the  Trustee  Act,  1893,  s.  85.   Tbm 
is,  accordingly,  jurisdiction  to  make  a  vesting  orte, 
as   was  done   by   Farwell,   J.,   in    7i»  f«  Osmtl 
Accident   Assurance    Corporation   {Limited),  mis,  p. 
332,    [1904]    1    Oh.    147,    where   the  £eti  wsn 
similar  to  those  in  the  present  case.     B  ii  posabls 
that  the  legal  estate  may  be  in  the  Grown  (Ii  re 
Higginson  &  Dean,  47  W.  B.  285.  [1899]  1  a  B.  323; 
Ptyce  Jones  v.  WUliams,  50  W.  E.  586.  [190J1  2  Ch. 
517),  although  in  In  re  Cfeneral  Accident  Amsrma 
Corporation  the  petition  was  presented  boos—  te 
Grown  was  unable  to  admit  that  the  legal  estate  wss 
in  it. 

BuoXLET,  J.,  intimated  that  he  was  unsUs  to 
follow  In  re  General  Accident  Aesuranee  Corpor^kstk 
{Limited),  but  allowed  the  petiti^i  to  stsnd  oferto 
enable  the  Grown  to  be  served. 

This  having  been  done. 

May  7.—^.  J.  WaUer,  for  the  petitioner.— I  BUt 
admit  that  the  legal  estate  has  vested  in  the  O^owa, 
and  that  a  vesting  order  cannot  be  madeagainslte 
Grown.  The  OomptroUer  of  Patents  has  refosed  to 
enter  the  petitioner  on  the  register  in  respect  of  tbsie 
letters  patent  on  the  ground  that  he  has  not  the  bcil 
estate.  A  new  tru^ee  might  be  a^Minted  mm 
section  28  of  the  Trustee  lot,  1893,  oo  tibs  gnmi 
that  no  trustee  exists. 

B.  J.  Parker,  for  the  Attorney-GeneraL — IHiileaot 
admitting  that  under  such  circumstances  the  Crowu 
is  a  trustee,  in  the  present  case  it  would  be  wOhsf 
that  a  vesting  order  should  be  made.  Under  simikr 
drcumstaoces  the  comptroller  has  been  adfisod  to 
register  the  ownership  of  a  trade-mark. 

BuoKLET,  J.— In  this  case  the  liquidator  of  a  limitsd 
company,  which  was  being  wound-up,  agreed  to  ssO  § 
patent  to  the  applicant,  and  the  purchase  money  wn 
paid.  The  result  was  that  the  applicant  obteiDsd  sa 
equitable  title  to  the  patent,  but  l^  inadv«rtsnos  no 
assignment  was  ever  executed.  After  tlie  imuwsarj 
proceedings  had  taken  piece,  the  company  was^i- 
sdved.  InthatstateoffactsapetHaontaprwentedto 
the  court,  asking,  not  for  the  rapcintaaant  of  a  now 
trustee,  but  simply  for  a  vesting  oraer.  ThnjaiadislioB 
I  to  make  a  vesting  order  arises  nnd«  seofcion  ttoCtki 
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Trtibtee  Act,  and  the  words  upon  whiohrelianoe  is  placed 
in  the  present  instance  are  those  in  snb-sections  (1)  (ii.) 
(c),  that  a  tmstee  *'  cannot  be  fonnd."  The  context 
in  which  these  w6rd8  occor  is  thii :  "  Where  a  trustee 
.  .  .  (a)  is  an  infant,  (&)  is  out  of  the  jurisdiction 
of  the  court,  or  (c)  cannot  be  found."  To  my  mind, 
the  words  *'  cannot  be  found  "  in  that  context  mean 
tb  at  the  trustee  is  somewhere,  but  that  you  do  oot  know 
^where  he  is ;  that  if  you  knew  where  to  look,  you  would 
be  able  to  find  him.  That  is  to  aay,  he  is  an  existing 
person  but  you  do  not  know  where  he  is.  I  regret 
▼ery  much  that  I  find  myself  unable  to  concur  in  the 
decision  on  that  point  at  which  I  understaod  Farwell, 
J.,  arrived  in  In  re  General  Accident  Assurance  Cor- 
Juration  {Limited),  He  is  there  reported  to  have  said 
that  a  case  exactly  similar  to  the  present,  fcAl "  within 
the  provisions  of  the  section."  Now,  I  agree  with 
that  statement  if  its  meaning  is  that  if  the  Legiila- 
tare  during  the  passage  of  the  Trustee  Act  had 
thought  of  this  case,  no  doubt  they  would  have  pro- 
vided for  it.  But  I  do  not  agree  with  it  if  it  means 
that  the  case  is  provided  for  by  the  Act  of  Parliament 
as  it  stands ;  it  seems  to  me  to  be  reasonably  clear, 
reading  the  Act,  that  the  case  was  not  thought  of  at 
all,  and  is  not  jHrovided  for.  The  fact,  therefore,  that 
this  limited  company,  which  was  a  trustee,  has  dis- 
appeared altogether,  does  not,  in  my  opinion,  satisfy 
the  words  that  it  '*  cannot  be  found."  Further,  when 
the  coiilpaoy  was  dissolved  the  legal  estate  in  the 
patent  unquestionably,  I  think,  became  vested  in  the 
Crown.  In  other  words,  it  is  not  a  fact  that  I  cannot 
4nd  the  trustee.  I  know  exactly  where  he  is— that  is, 
if  I  may  speak  of  the  Grown  as  a  trustee.  But  there 
is  this  further  difficulty,  that,  although  the  legal 
estate  is  so  vested  in  the  Grown  that  it  would  be  a 
trustee  if  such  a  thing  were  possible,  yet  the  Grown 
cannot  be  a  tmstee.  The  Grown  is  entitled  to  say 
that,  although  it  does  in  general  ^ve  efiPeot  to  a  tms^ 
yet  it  is  not  bound  by  it,  and  in  that  tense  is  not  a 
tmstee. 

Then  it  has  occurred  to  me  that  it  might  be 
ponible  for  me  to  give  leave  to  amend  the  petition 
by  asking  for  the  appointment  of  a  new  trustee,  and 
thereupon  for  me  to  make  a  vesting  order.  ^Hiat 
toms  on  section  25  of  the  Act,  which  enables  me  to 
appoint  a  new  trustee  although  there  is  no  existing 
trustee.  Now  in  a  sense  those  words  are  satisOed 
— that  is  to  say,  the  company  which  has  disappeared 
is  not  existing,  and  the  Grown,  in  whom  the  legal 
estate  is  vested,  is  not,  in  a  strict  legal  sense,  a 
tmstee  at  alL  The  Grown  is  existiog,  but  is  not  a 
tmstee,  so  that  I  may  say  that  in  a  sense  there  is  no 
existiog  trustee.  I  do  not  say  that  that  is  the  case, 
because,  of  course,  the  Grown  might  b<>come  a  trustee 
if  it  was  so  minded.  But  supposing  that  condition  to 
be  satisfied— that  there  is  no  existing  trustee— could  I 
even  then  appoint  another  trustee  and  miJce  a  vesting 
order  as  ag^ist  the  Grown  ?  It  is  plain  that  I  could 
not,  for  the  Grown  is  not  bound  by  the  Act 
Then  Mr.  Parkcor  suggests,  in  order  to  get  over  the 
difficulty,  which  everybody  desires  to  do,  if  it  be 
possible,  that  the  Attorney-General  might  consent  to 
my  making  a  vesting  order  and  waive  Uie  right  of  the 
Grown.  But  could  I  even  then  make  a  vesting  order  F 
It  seems  to  me  that  I  could  not.  Mr.  Piker's  con- 
cession could  only  be  that  the  Grown,  although  not 
bound  by  the  Act,  would  not  raise  the  point.  Does 
that  give  me  jurisdiction  f  Gertainly  not.  I  cannot 
enlarge  the  Act  of  Parliament  My  powers  remain 
where  they  were.  If  the  Grown  were  minded  to 
deal  with  the  matter  by  assignmtot  or  in  some  other 
way,  well  and  good ;  but  I  cannot  make  a  vesting 
order. 

Then  there  is  this  further  difficulty,  which  seems  to 
me  formidable.    Inasmuch  as  the  Grown  cannot  be  a 


grantee  from  itself,  when  the  legal  estate  became 
vested  in  the  Grown,  what  became  of  the  patoit  f 
That  goes  to  the  existence  of  the  subject-matter  upon 
which  I  am  asked  to  make  a  vesting  cwder. 

On  all  these  grounds  it  seems  to  me  that  it  is 
impossible  on  this  petition  to  assist  the  petitioner, 
aluiough  I  should  wish  to  do  so  if  I  oould,  unless 
this  course  be  possible,  and  it  is  said  that  is  possible. 
It  is  perfectly  obvious  what  are  the  applicant^  rights. 
He  is  entitled  to  a  patent  unless  the  Grown  is  going 
to  set  up  some  daim  of  merger  on  the  principles 
which  I  have  stated.  If  the  &own  does  not  set  up 
such  a  daim,  it  may  be  possible  for  the  comptroller  to 
exercise  his  jurisdiction  over  the  register  by  entering 
the  applicant's  name  as  the  proprietor  of  this  patent 
If  the  comptroller  will  do  so,  if  any  technical  impedi- 
ments in  the  way  are  removed,  that  will  resolve  the 
difficulty,  but  that  is  for  the  comptroller,  and  not  for 
me.  I  will  not,  therefore,  dismiss  the  petition  now, 
although  I  confess  I  do  not  see  my  way  to  m^ke  any 
order  on  it,  but  will  allow  it  to  stand  over  to  see  if 
anything  can  be  done  to  get  over  the  difficulty. 

June  4. — A.  J.  Walter,  for  the  petitioner. — ^The 
Board  of  Trade  has  advised  the  comptroller  to  enter 
the  name  of  the  petitioner  on  the  register  as  pro- 
prietor of  the  patent;  I  ask,  therefore,  that  the 
petition  be  dismissed. 

BT7GXLSY,  J.,  dismissed  the  petition. 

Solicitors,  A.  M.  Longhursi,  for  Mackay^  Taylor, 
A  Ooffey,  Liverpool ;  SdioUor  to  the  Treasury, 


In  re  Vbnn. 
LiNDON  V.  Inobam.  (a.) 

WiU^ConsirucUon — Ambiguity — Codicil —  Bkoplanation 
by  re/erenc&-^Oifl  to  a  doss — Common  eharaderistic 

It  is  permissible  to  refer  to  a  codicil  to  dear  up  an 
ambiguity  in  a  wiU  where  the  recital  of  the  will  in  the 
eodicU  is  not  obviously  erroneous. 

Darley  v.  Martin,  13  C.  B.  683,  and  Groves  v.  Baper, 
5  W.B.l^,  followed. 

Originating  summons  by  the  trustees  of  the  testa- 
trix's will  praying  the  determination  of  the  question 
as  to  the  persons  entitled  to  the  residuary  estate  after 
the  death  of  the  tenant  for  life. 

By  her  will,  dated  the  18th  of  November,  1890,  the 
testatrix,  Sarah  Venn,  after  providing  for  the  pay- 
ment of  her  debts  and  testamentary  expenses  and 
devising  a  certain  pecuniary  legacy,  gave,  devised, 
and  bequeathed  all  the  rest  of  her  real  and  personal 
property  to  the  trustees  therein  mentioned  upon  trust 
to  sell  and  convert  the  same  into  mon^  and  pay  the 
interest,  dividends,  and  income  thereof  to  the  testa- 
trix*s  niece,  Boiily  Alice  Ingram,  for  her  life,  and 
prooeededasfoUows:  "  And  unon  her  decease  I  direct 
my  said  trustees  to  divide  all  my  said  trust  estate 
equally  between  the  brothers  and  sisters  of  the  said 
Emily  Alice  Ingram  living  at  her  decease  and  Thomas 
WiUiaqi  Gaie,  Frauds  Thomas  Brooker  Gbse,  and 
William  Brand  Parker  in  equal  shares,  and  should 
dther  of  them  be  dead  leaving  children  such  children 
are  to  take  the  share  their  deceased  parent  would  have 
been  entiUed  to  if  Uving." 

On  the  1st  of  June,  1893,  the  testatrix  executed  a 
OMdidl  in  the  following  terms :  "  Whereas  in  my  will 
I  have  directed  my  residuary  estate  to  be  sold  and  the 
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prooMds  divided  between  the  penoDS  tberem  named, 
now  I  desire  my  great-niece,  Louisa  Emilie  Ingram,  to 
have  a  share  in  my  reaidnary  estate  eqoally  with  the 
others  named  in  the  said  will,  and  I  beqa«>ath  her  the 
same  aooordingly.  In  all  other  respects  I  confirm  the 
said  will." 

On  the  7th  of  Angost,  1901,  the  testatrix  died 
without  having  altered  her  will  or  codicil,  which 
were  duly  proved  on  the  20th  of  September,  1901. 
There  was  no  realty  belonging  to  the  testatrix. 

On  the  14th  of  May,  1902,  the  tenant  for  life, 
Bmily  Alice  Ingram,  died. 

Francis  Thomas  Brooker  Oaze  died  before  the 
testatrix.  Thomss  William  Qaza  survived  her,  bnt 
died  before  the  tenant  for  life.  The  tenant  for  life 
had  liviM  at  her  death  one  brother  only  and  no 
sister.  William  Brand  Parker  survived  her.  Francis 
Thomas  Brooker  Oaze  and  Thomas  William  Gaze  were 
half-brothers  of  the  testatrix.  William  Brand  Parker 
was  not  a  relation. 

The  trustees  took  out  an  originating  summons 
asldng  for  the  decision  of  the  court  as  to  the  persons 
entitled  to  the  residuary  estate  of  tiie  te»tatrix ; 
whether  the  share  of  Frauds  Thomas  Brooker  Gaze 
devolved  on  the  next-of-kin  of  the  teststrix,  or 
whether  the  estate  were  divisible  between  the  other 
legatees  named  in  the  will  and  codicil,  and  whether 
the  gift  to  Thomas  William  Gbze  was  contingent  on 
his  surviving  the  tenant  for  life. 

IT.  J.  Buri,  for  the  trustees  of  the  will  and 
oodicO. 

J.  O,  FawcuB,  for  the  surviving  brother  of  the 
tenant  for  Ufa.— One  moiety  of  the  estate  is  left  to 
the  brothers  and  sisters  of  the  tenant  for  life,  the 
remaining  moietjr  is  to  be  divided  between  persons 
named  in  the  will  and  the  testatrix's  great-niece, 
Louisa  Bmilie  Ingram,  named  in  the  codici).  P,  how- 
ever, it  should  be  held  that  the  whole  estate  is  to  be 
divided  in  equal  shares,  the  estate  of  Thomas  William 
Gbze  is  not  entitled,  for  survival  of  tiie  tenant  for  life 
is  a  condition  of  sharing  as  much  in  the  case  of  the 
named  legatees  as  in  that  of  the  brothers  and  sisters 
of  the  tenant  for  life. 

B.  M.  PaUtaon,  for  the  personal  representative  of 
Thomas  William  Gaae.— The  estate  is  divisible  equally 
among  all  who  take,  and  not  in  moieties ;  the  wordis 
used  in  the  codidl  make  that  dear.  The  condition  as 
to  surviving  the  tenant  for  life  is  confioed  to  dass— 
namely,  brothers  and  sisters  of  the  tenant  for  life. 

G.  S.  Alexander^  for  William  Brand  Parker. — I 
support  the  contention  that  Thomas  William  Gaze's 
estate  cannot  share,  as  he  did  not  survive  the  tenant 
for  life.  The  bequest  to  Francis  Thomas  Brooker 
Gbze  was  given  to  him  as  one  of  a  dass,  and  there- 
fore does  not  lapse,  ss  a  gift  to  a  class — i.e.,  a 
number  of  persons  indicated  by  a  general  description, 
and  to  a  named  individual  equally  if  prifiuj  faeU  a 
gift  to  a  dass:  In  re  Mom,  Kingsbury  v.  Walter,  47 
W.  B.  642  (Eomer,  Ii.J.,  p.644).Tl899]  20h.  314.  The 
House  of  Lordp,  in  that  case,  amrme<i  the  dedsion  of 
the  Court  of  Appeal  (1901,  A.  0.  187),  and  though 
Lord  Davey  disapproved  of  this  judgment  of  Bomer, 
L.J.,  yet  his  disapproval  can  only  be  taken  as  a 
didwn,  as  that  part  of  the  case  was  not  argued. 

Faweua  replied. 

JoYOB,  J. — The  question  in  this  case  is  as  to  the 
mode  in  which  the  residuary  estate  of  the  testatrix 
is  to  be  distributed  among  the  persons  named  or 
referred  to  in  her  will  and  first  codicU.  [His  lordship 
read  the  will  and  oodicO,  and  continued:]  Various 
difficulties  have  arisen.  The  first  question  is, 
whether  the  trust  estate  is  to  be  divided  in  moieties, 


one  moiety  going  to  the  surviving  brothers  and  sisten 
of  the  tenant  for  life  and  the  other  moiety  to  the 
persons  particularly  named  in  ^e  will,  together  with 
the  great-niece  named  in  the  codicil ;  or  whether  it  ii 
divisible  in  equal  shares  between  all  those  personf. 
Taking  the  will  alone,  I  thiok  the  true  constructioD 
thereof  is  that  the  division  is  not  to  be  in  moietiss, 
but  equally  between  all  entitled.    I  admit,  howerv, 
that  on  the  will  alone  there  is  an  ambiguity  as  to  this, 
and   that   it   is    well   arguable   that  the  testsitriz 
intended  the  division  to  he  in  moieties.     If,  how- 
ever,   I   may   refer    to   the   first  codicil   to  dssr 
up  the  ambiguity,  there  is  no  doubt  but  that  the 
estate  is  to  be  divided  equally  amoog  all  the  bsne- 
fidaires.      If   there   were    an   obviously    eRooeow 
redtal  of  the  will  in  the  codicil  that  would  not 
alter  the  construction  of  the  will  (see  Siberrott  V.  Odiiey, 
7  T.  B.  492,  4  B.  B.  584) ;  but  if  the  recital  m  tte 
codidl  be  not  obviously  erroneous,  I  have  no  doak 
that  I  may  refer  to  the  codicil  to   dear  up  as 
ambiguity  in  the  will.  The  prindpal  authority  fcrtka 
is  DarUy  v.  Martin,  13  0.  B.  683.     There  Jervis,  O.J.. 
in  delivering  the  considered  judgment  of  the  Oosit 
of  Common  Pleas,  sajs,  at  p.  690 :  '*  And,  as  to  tfe 
effect  of  the  oodidl,  it  was  argued  that  an  erroiwni 
reference  in  a  codicil  to  the  di^>o8itioii  of  the  wi 
cannot  constitute  a  new  bequest  m  opposition  to  thi 
will ;  and  BkerraU  v.  Oakley  was  refied  on.    Bat  it 
appears  to  us  that  the  argument  with  respect  to  tbi 
effect  of  the  codicil,  when  rightly  oonsidsred,  it  not 
that  the  will  is  at  all  revoked  or  varied  by  theoodkal; 
but,  rather  that,  the  will  and  oodidl  bsiw  sD  one 
testament,  the  language  of  the  will  may  St  istar- 
preted  by  that  of  ^e  codicil ;  and  that,  ssoocdDglj, 
the  gift  over  in  the  will,  in  default  of  nflh  twM, 
beiog  capable  of  importing  a  bequest  over  oa  ifrw 
of  issue  living  at  the  death,  it  ought  to  be  tdmm, 
that  the  testator  employed  it  in  that  sense,  heemse 
in  the  oodidl  he  refers  to  it  as  if  it  were  a  gift  Of« 
in  default  of  his  daughter  having  no  issue,  which, 
as  regards  personalty,  is  tantamount  to  a  gift  oa 
failure  of  issue  living  at  her  death.    The  arguineot, 
thus  viewed,  appears  to  us  to  be  well  founded."   Bat 
the  authorities  do  not  rest  there,  for  Kindertley,  V.Cl, 
than  whom  a  more  careful  or  accurate  judge  new 
exiated,  did  the  same  thing  in  Oroves  v.  B^er,  i 
W.  B.  134.    In  that  case  there  was  an  ambigutyin 
the  words  of  the  wUl,  and  the  Yioe-€»ianoellor,  sAk 
expressing  the  inclination  of  his  (^tinion  as  to  the 
meaning  of  the  will,  said  that  the  oodioil,  howefer, 
put  the  matter  beyond  all  doubt.    I  tiiink,  tbsietat, 
that,  following  the  considered  judgment  of  the  Oovt 
of  Oommon  Pleas  in  Barley  v.  Martin  and  this  dsei- 
sion  of  Eindcnley,  Y.O.*  I  mav  have  reoourse  to  ^ 
codidl  to  dear  up  the  ambiguity  in  the  will ;  asd  I 
hold,  therefore,  that  the  testatrix's  reetdnary  sstsfte 
is  divinble  in  equal  shares  ainong  all  who  taks;^ 

One  of  the  persons  particularly  named,  Fnacss 
Thomas  Brooker  Qaie,  died  after  the  testatrix,  but  in 
the  lifetime  of  the  tenant  for  life.  It  is  oontsnded 
that  his  representatives  are  not  entitled  to  share,  oa 
the  ground  that  on  the  true  construction  of  the  wiU  ^ 
nft  is  contingent  on  his  surviving  the  tenant  lor  lifa 
There  is  not  a  word  in  the  will  to  that  effect»^  thooffk 
no  doubt  the  testatrix  usss  the  expressioD  **  wcold 
have  been  entitled  to."  This,  however,  is  not  eno«|^ 
for  the  purpose,  especially  as  the  supposed  gift  onr 
would,  m  my  opinion,  i^ply  equally  in  caae  of  dss^ 
in  the  lifetime  of  the  testatrix.  I  therefore  bold  thst 
Francis  Thomas  Brooker  Qaie's  representatives  see 
entitled  to  a  share*  Then  another  point  arises. 
Thomas  William  Gbae  died  in  the  Ufetime  of  tto 
testatrix,  and  I  have  to  determine  what  beooass  d 
his  share.  Does  it  lapse  to  the  next-of-kin,  or  do« 
it  pass  to  the  other  legatees  P    Having  oarefolly  rssd 
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and  ooDfid«red  the  judpnent  of  the  House  of  Lords 
in  Kingshury  y.  WaUtTy  1  am  of  opinion  that  the  gift 
in  qaestion  here  cannot  be  oonstrued  as  a  class  gift. 
The  persons  to  take  have  no  common  quality  or 
characteristic  except  that  of  behisr  residoary  legatees. 
I  therefore  hold  that  Thomas  William  Gaze's  share 
has  lapsed  to  t^e  testatrix's  next-of-kin. 

Solicitors,  Lewi%  Ss  8<ms;  Ma$an  <fe  Co. 


J.,    and  > 


March  4. 


K.  B.  Diy. 
(Lord  Alverstone,  L.O.J. 
Kennedy  and  Ohannell, 

TOTTOH  {Appellani)  v.  Hopkins  {RespondetU).  (a.) 

Local  govemmmi — Metropolis — Nuisance — Funnel  of 
steam-tug  sending  forth  black  smoke  —  Chimney  — 
PuUic  Health  {London)  Act,  1891  (54  <f;  55  Vict.  c. 
76),  s,  5,  subsections  4,  5 ;  «.  24,  sub-section  (b). 

The  funnel  of  a  eteam-tug  is  a  •*  chimney  "  within  the 
meaning  of  the  Public  Health  {London),  Ad,  1891, 
section  24  (b)  of  which  provides  that  **  any  chimney  (not 
being  the  chimney  of  a  private  dwelling-house)  sending 
forth  black  smoke  in  such  quantity  as  to  be  a  nuisance  " 
is  a  nuisance  liable  to  be  dealt  with  summarily  under 
that  Act. 

Csse  stated  by  an  alderman  of  the  City  of  London 
nttiog  at  the  Ifansion  House. 

An  information  was  preferred  by  the 
respondent  under  section  24  of  the  Public 
Health  (London)  Act,  1891,  for  that  on  the 
24th  of  August,  1903,  between  Oustoois  House  and 
South  wark  Bridie^  on  the  north  side  of  the  Biyer 
Thames,  in  the  City  of  London,  aod  within  the  Port 
of  Londoo,  upon  a  certain  yessel — to  wit,  the  steam- 
ship Richmond,  a  nuisance  existed — namely,  a  chimney 
(not  being  the  chimney  of  a  priyate  dwelling-house) 
•ending  forth  black  smoke  in  such  a  quantity  as  to  be 
nuisance,  and  that  the  appellant,  beinff  the  owner  of 
the  yessel,  had  made  deniult  in  complying  with  thA 
requtsitions  of  a  notice  dated  the  25th  of  April,  1903, 
aenred  upon  him  under  aection  24  of  the  Public  Health 
(liondon)  Act,  1891,  requiring  him  to  abate  the 
nuisance  and  to  execute  such  works  and  do  such 
things  as  might  be  necssary  for  that  purpose. 

On  the  hearing  of  the  information  the  following 
facts  were  proved  or  admitted  by  the  appellant. 

The  appellant  was  the  owner  of  a  steam-tug  known 
as  The  Richmond. 

On  the  25th  of  April,  1903,  a  notice  was  served 
upon  him  at  the  mstance  of  the  Port  Sanitary 
Authority  of  the  City  of  London  requiring  him 
within  f (»rty-eight  hours  from  the  service  of  the  notice 
to  abate  a  nuiMuce  on  the  steam-tug  arising  from  a 
chinmey — to  wit,  the  funnel  of  the  boiler  furnace  on 
the  tug  (not  being  the  chimney  of  a  private  dwelling- 
house)  sending  forth  black  smoke  in  such  a  quantity 
as  to  oe  a  nuisance. 

On  the  24th  of  August,  1903,  the  steam-tug  was 
towing  six  barges  and  was  proceeding  from  below  the 
Custom  House  to  Southwark  Bridge  and  beyond, 
within  the  jurisdiction  of  the  Port  Sanitary  Authority, 
and  whQe  the  steam-tug  was  proceeding  between  the 
Custom  House  and  Southwark  Bridge  there  was  Mug 
sent  forth  from  the  funnel  thereof  dense  black  smoke 
for  the  space  of  five  minutes  in  such  quantity  as  to  be 
a  nuisance. 

The  steam-tug  was  then  being  navigated  by  a 
■iMter  engineer  and  crew  employed  by  the  appellant, 

(a.)  Reported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law. 


who  was  not  on  board,  and  who  had  no  personal 
knowledge  of  such  emisdon  of  black  smoke. 

The  steam-tug  did  not  stop  or  lie  up  at  any  point 
of  the  seid  voyage. 

The  engines  and  boilers  on  board  the  steam-tug 
were  of  modem  constructiou  aod  of  the  best-known 
type  of  marine  engines  and  boilers,  and  were  con- 
structed so  as  to  consume,  as  far  as  possible,  all  the 
scDoke  caused  therein,  having  regard  to  the  funnel 
being  a  short  one,  and  adapted  for  passing  under 
bridges  at  high-water  level  by  hinging  backwards 
nesrly  to  deck  level. 

The  appellant  had  given  strict  instructions  to  his 
servants  to  prevent,  as  far  as  possible,  the  production 
of  black  smoke  on  the  steam-tug,  and  good  Welsh 
steam  coal  procured  by  the  appellant  was  burnt  on 
board,  and  the  furnaces  of  the  tug  had  been  freshly 
stoked  with  such  coal  at  about  opposite  the  Custom 
House  on  the  24th  of  August,  and  from  three  to  four 
minutes  was  not  an  unreasonable  time  to  allow  the 
fresh  fuel  to  ceate  emitting  blaok  smoke  on  such  a 
vessel. 

The  emission  of  smoke  from  the  funnel  of  the  tug 
could  have  been  prevented  by  the  fire  being  kept 
bright  by  frequent  and  careful  stoking. 

Upon  the  above  facts  it  was  contended  by  the 
appellant:  That  pection  24  of  the  Public  Health 
(London)  Act,  1891,  was  inapplicable  to  a  steam-tug 
such  as  The  Richmond  while  plying  to  and  fro  on  the 
Biver  Thames,  and  that  prooeedm^  in  respect  of 
smoke  from  vessels  plying  on  the  Biver  Thames  can 
only  be  taken  under  the  provisions  of  section  23  of 
that  Act. 

On  behalf  of  the  respondent  it  was  contended  that 
the  funnel  of  the  iteam-tug  was  a  **  chimney  *'  wi^- 
in  the  meaning  of  that  expression  in  section  24  {b). 

The  alderman  found  as  a  fact  that  tiie  funnel  of 
the  steam-tug  was  a  chimney  within  the  meaning  of 
section  24,  and  that  black  smoke  had  been  sent  fortii 
from  it  in  such  quantities  as  to  be  a  nuisance  at  the 
place  and  time  and  on  the  day  mentioned  in  the 
information.  He  a^so  found  as  a  faot  that  no  works 
that  could  be  ordered  would  cure  the  alleged 
nuisance,  but  that  it  was  a  question  of  stoking  with 
proper  fuel,  and  that  if  a  bright  fire  were  kept  up  by 
frequent  and  careful  stoking  the  nuisance  could  lie 
prevented. 

He  was  of  opinion  that  the  information  had  been 
pjoperly  laid  under  section  24  (6)  of  the  Public 
Health  (London)  Act,  1891,  and  tnat  the  appellant 
was  a  person  by  whose  default  or  su£Eerance  the 
nuisance  arose,  and  he  convicted  the  appellant  and 
made  an  order  upon  him  prohibiting  the  recurrence 
of  the  nuisance. 

The  questions  for  the  opinion  of  the  court  were 
whether  the  alderman  was  right  in  law  in  convicting 
the  appellant,  and  whetiier  the  prohibition  order 
made  upon  him  under  the  above  ciroumstsnces  was 
a  good  and  valid  order  under  the  Public  Health 
(London)  Act,  1891,  s.  5,  sub-sections  4  and  5. 

/.  A,  Hamilton,  K.C,  {Bigham  with  him),  for  the 
appellant.— The  conviction  was  wrong.  Section  24 
does  not  apply  to  the  funnel  of  a  steam-tug;  it 
refers  only  to  chimneys  in  the  ordinary  sense.  If 
the  word  **  chimney  "  in  section  24  (6)  included  the 
funnel  of  a  steamship  there  would  be  no  need  for 
sub-section  3  of  section  23,  which  specially  deals 
with  nuisances  arisirg  from  smoke  being  emitted 
from  the  furnaces  of  steam  vessels  plying  on  the 
Biver  Thames. 

Danckwerts,  K.C.  {R.  C.  Olen  with  him),  for  the 
respondent. 

Lord  Alvbrstonb,  L.O.J.— I  think  the  alderman's 
decision  was  right.    I  agree  that  the  order  of  the 
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Looal  Goyerament  Board  of  the  25th  of  Maroh»  1892, 
has  DOt  moreased  tibe  reflpontibility  of  persons  who 
own  tags  in  respect  of  nuisanoes  from  tugs  or  ships. 
It  merely  provided  that  the  port  sanitary  aathority 
was  to  take  suoh  prooeediogs  as  could  be  taken 
under  the  Act  in  respect  of  ''  shipt,  TesseU,  boats, 
waters,  or  persons  within  their  jurisdiction  .  .  .  ," 
and  it  includes  section  24.  The  mere  inclusion  of 
section  24  in  that  order  would  not  increase  the 
responsibility  if  section  24  did  not  apply  to  the 
chimney  or  funoel  of  a  steam-tug  plying  on  the 
Thames.  The  point  has  admitted  of  argument,  and 
there  is  some  ground  for  thinking  at  the  first 
glance  that  the  reading  of  section  24  would  indicate 
that  it  was  intended  to  apply  to  chimneys  on  land  in 
the  ordinary  sense  of  the  word ;  but  when  we  look  at 
the  object  of  the  legislation  and  at  certain  expretaions 
in  section  24  itself,  I  think  any  such  construction 
would  be  too  narrow.  It  is,  as  far  as  this  part  of  the 
section  is  concerned,  essentially  what  may  be  called  a 
black  smoke  section — ^that  is  to  say,  it  is  a  section 
which  provides  that  ''Any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  sending 
forth  black  smoke  in  such  a  quantity  as  to 
be  a  nuisance"  shall  be  a  nuisance  liable 
to  be  dealt  with  summarily.  Section  23,  the 
previous  section,  has  undoubtedly  dealt  spadfioally 
with  the  steam  engines  and  furnaces  used  in  the 
working  of  steam  vessels  which  were  b^ing  worked  in 
the  district  where  this  tug  was  being  worked.  It 
provided  in  sub-section  3  that  they  '*  shall  be  con- 
structed so  as  to  consume  or  bum  the  smoke  arising 
from  such  engine  and  furnace ;  and  if  any  such  steam 
engine  or  furnace  is  not  so  coostructed,  or  being 
so  constructed  is  wilfully  or  negligently  uied  so  that 
the  smoke  arising  therefrom  is  not  effectually  con- 
sumed or  burnt,  the  owner  or  master  of  suoh  vessel 
shall  be  liable  to  a  fine  not  exceeding  five  pounds,  and 
on  a  second  conviction  to  a  fine  of  tcm  pounds." 
Then  sub-section  4  says:  ** Provided  that  in  this 
section  the  words  '  consume  or  bum  the  smoke '  shall 
not  be  held  in  all  cases  to  mean  '  consume  or  bum  all 
the  smoke/  and  the  court  hearing  an  information 
against  a  person  may  remit  the  fine  if  of  opinion 
that  such  person  has  so  constructed  his  furnace 
as  to  consume  or  bum,  as  far  as  possible,  all  the 
smoke  arising  from  such  furnace,  and  has  carefully 
attended  to  the  same,  and  consumed  or  burnt, 
as  far  as  possible,  the  smoke  arising  from  such 
furnace."  Those  two  sub-sections  show  that  there  are 
special  provisions  with  regard  to  the  construction 
of  furnaces  and  engines  upon  the  steamers, 
and  the  non-negligent  user  of  them,  but  it  is 
to  be  observed  that  there  is  a  correspondiog 
provision  with  regurd  to  furnaces  upon  land, 
because  sub-section  1  of  section  23  also  provides  that 
the  furnaces  employed  in  the  working  of  engines  by 
steam  aad  a  number  of  other  furnaces,  all  on  land 
*'  shall  be  constructed  so  as  to  consume  or  bum  the 
smoke  arising  from  such  furnace,"  and  then  follows  a 
correspondins:  provision  with  regard  to  non-negltgent 
user.  Therefore  we  have,  in  section  23,  with  regard 
to  both  furnaces  on  land  and  furnaces  on  ships,  a 
provision  as  to  the  proper  construction  of  enctines  and 
furnaces  and  their  non-negligent  user.  Then  we 
come  to  section  24,  which  is  unquestionably  a  nuisance 
section.  I  think  it  is  not  without  importance  that  it 
immediately  follows  section  23,  and  is  onder  the  sune 
heading,  "Smoke  Ckmsumption."  If  the  words  to 
which  I  am  about  to  refer  can  fairly  apply  to  a 
chimney  on  board  a  steamship  there  is  no  reason  why 
the  section  should  not  apply.  Section  24,  sub-section 
1,  says :  **  Any  fireplace  or  fumace  which  does  not  so 
far  as  practicMible  consume  the  smoke"  shall  be  a 
nuisance  liable  to  be  dealt  with  summarily.    Then 


comes  the  important  clause:    "Any   chimney  (not 
being   the  chimn*-y  of   a   private    dwelling-hoan) 
sendinff   forth   black  smoke   in    such    a    qoantity 
as  to  be  a  nuisance "  shall  be  a  nuisanoe  uaUs  to 
be  dealt  with  summarily.    I  think  that  that  sab- 
section,   quite  apart  from  negligence,  is   meant  to 
deal  with  the  case  which  has  not  oeen  covered  by  tht 
previous  sub-section,  of  a  chimney  other  than  tikit  d 
a  dwelUng-house  sending  forth  black  smoke.   We 
have  had  our  attention  directed  to  the  other  leg«- 
ation  of  a  simOar  character  with  regard  to  railway 
engines  and  with  regard  to  traction  engines,  sod 
there  does  not  seem  to  be  any  black  smoke  ndisBCi 
section  in  any  of  them.    Therefore  one  wonld  rsfiMr 
assume  that  this  lep;islation  is  something  whidi  mtj 
be  said  to  be  additional  protection  and  to  be  n^- 
added  to  the  legislation  with  regard  to  oonstmdioe. 
and  unless  the  words  "  any  chimney  (not  being  tht 
chimney  of  a  private  dwelling-honse)"  are  ■dBomy 
strong   to   show   that  a  steamship  would  not  bt 
included,  I  think  both  the  purview  of  tlus  seotiofi 
and  the  object  of  the  legislation  would  point  to  blsek 
smoke  being  emitted  from  the  chimney  or  haadd 
a  steamer  within  the  port,  as  constituting  an  oibooa 
It  is  quite  obvious  there  may  be  cases  in  which  tb 
black  smoke  would  come  from  a  chimney  wliioh  wooH 
not  ordinarily  be  called  a  funneL    I  do  not  think  ^ 
any  argument  can  be  based  upon  the  fact  that  tb 
word  "chimney"  is  used,  because  the  word  ''foanri' 
is  a  technical  and  almost  secondary  meaning  for  thit 
kind  of  chiomey.      I  cannot  see   any  reason  wbj 
emission  of  black  smoke  from  steamers  plymgoa  the 
Thcunes  should  not  be  prevented  as  mnoh  sf  tfce 
enuttiog  of  black  smoke  from  dumneys  on  Isad.   I 
therefore  come  to  the  conclusion  that  ssetioo  23  doei 
not  contain  the  whole  code  with  regard  to  mnwDoe 
arising  from  steamships  or  smoke  coming  iron  rtesia- 
boats.    The  language  of  section  24  is  not  sdov^  to 
enable  us  to  hold  that  it  does  not  indude  the  dmusy 
of  a  steamship.   Therefore  I  tiimk  this  oonvietiaQ  tmi 
right.      . 

Kbnnedt,  J. — I  am  of  the  same  opinion.  To  bj 
mind  the  only  point  which  is  not  molly  iieslraa 
difficulty  is  the  question  as  to  whether  the  words  is 
section  24,  sub-section  ((),  "  Any  chimney  (not  hsing 
the  chimney  of  a  ^vate  dwelling-hoosej  ssading 
forth  black  smoke  in  suoh  a  quantity  as  to  be  t 
nuisance"  indude  the  funnd  of  a  tuj^boet  « 
steamer.  Usually,  no  doubt,  "  chimney"  la  a  wofd 
applicable  to  that  through  which  smoke  passes  fien 
a  nre  of  some  sort  in  a  &iilding.  It  is  not  the  ten 
which  is  technically  the  proper  term  to  deaoribe  thoii 
passages  or  funnels  on  a  steamboat  which  oosf^ 
the  smoke  from  the  fumaoe  of  the  steamer  to  tibi 
upper  air,  but  I  see  nothing  to  prevent  tiie  weid 
"chimney"  being  here  used  in  what  one  may  odi 
its  natural  sense^namdy,  that  of  being  a  passage  hj 
which  smoke  from  a  fire  is  carried  upwacdf. 
Otherwise  you  would  have  no  "  black  smcJce  aeotioQ,' 

?s  my  lord  has  described  it  shortly,  with  regard  U 
he  description  of  thing  which  may  send  out  aoMb 
iu  quite  as  great  a  nuisanoe,  a«  what  maw  be 
usually  described  by  the  word  "  chimne? 
the  smoke  passage  from  the  roof  of  a  buiMiag' 
There  is  no  definition  dause  relating  to  the  woca 
"  chimney "  in  this  Act,  as  far  as  I  know,  mi 
certainly  one  would  have  expected  it  to  have  b«s 
Inferred  to  if  there  was  one.  We  have  nc4  heard  tkd 
the  word  "  chimney  "  is  anywhere  defined,  mM  if  '^ 
is  not  defined,  it  seems  to  me  naturally  enoa^ 
intended  to  cover  here  that  which  it  may  oover  ia  • 
popular,  though  not  in  a  teohnioal. 


Ohannbll,    J.— I    agree.      I    tiiink    tiie    woi^ 
"diimney"    in  this  section  is  used  simply  as  tk 
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thing  from  whioh  fmoke  does  inae  into  the  outer  air. 
It  might  quite  well  he  that  the  funnels  of  steam 
▼esseu,  or  funnels  of  locomotiye  engines,  or  other 
movahle  smoke-prodndog  appsratns  might  he  so 
dealt  with  elsewhere  in  the  ^ct  as  to  lead  one  to  oome 
to  the  oonolusion  that  they  were  not  intended  to  he 
included  in  these  general  words  in  section  24  (h),  hut 
in  fact  the  operation  of  section  24  is  only  to  apply 
the  particular  summary  procedure  to  certain  cases  of 
smose  nuisance. 

The  result  seems  to  me  that  sections  23  and  24  are 
dsaUng,  not  with  different  suhjeot-matters,  hut  with 
different  consequences  of  the  same  suhjeot-matter, 
and  there  is  no  reason,  therefore,  heoause  steam 
▼easels  are  speoifioally  dealt  with  under  section  23,  to 
■ay  that  they  cannot  come  under  section  24.  I  see  no 
reason  for  cutting  down  what  seems  to  me  the 
primary  meaning  of  the  word  "  chimney  **  in  section 
24. 

Appeal  diimisBed  wUh  costs. 

SoHoitor  for  appellant,  John  A.  Roberts, 

SoHdtor  for  respondent,  The  City  Solieitor, 


Feh.  27 ;  March  4. 


K.  B.  Div.      ( 
(Phillimore,  J.)  j 

Barbbtt  &  Sons  (Limited)  v.  Davibs. 
Same  v.  Withsbs.  (a.) 

LifnitaHons,  Statute  o/^Acknowledgment  of  debt — Con- 
dUional  promise  to  pay — Implied  promise  to  pay — 21 
Jac.  1.  c.  16— Lord  TenUrderCs  Ad,  1828  (9  Geo.  4, 
c.  14). 

In  an  action  by  a  creditor  to  recover  money  lent  the 
debtor  pleaded,  in  his  defence,  tJud  the  claim  was  barred 
by  the  Statute  of  Limitations.  The  debtor,  however^ 
hefore  the  expiration  of  six  years  after  t?ie  debt  toas  in- 
curred wrote  the  following  letter :  *'  /  am  willing  to  seU 
the  5,230  shares  that  I  held  .  .  .  for  the  sum  of 
i>816  4«.  6d,,  and  in  the  event  of  my  doing  so  I  will  with 
the  money  pay  the  ten^ahilling  call  on  629  of  the  above 
shares,  amounting  to  £314  lOs.,  and  the  balance  in 
settlement  of  my  account  with  R.  Barrett  d;  Son 
(Limited),**  the  creditor,  ** amounting  at  the  Zlst  of 
December  last  to  £501  14a.  6(1." 

Held,  that  this  was  a  sufficient  acknowledgment  of  the 
debt  to  take  the  case  out  of  the  statute,  as  the  letter  was  a 
general  acknowledgment  of  the  debt  with  a  conditional 
promise  to  pay,  biU  zoithout  any  distinct  statement  that 
except  upon  the  performance  of  the  condition  the  debtor 
tootUd  not  or  could  not  pay,  and  that  therefore  there  was 
an  implied  promise  to  pay  the  debt. 

These  two  actions  were  tri«d  hefore  Phillimore,  J., 
^thout  a  jury,  under  order  14. 

The  daim  in  hoth  cases  was  for  money  lent,  and  the 
defence  was  that  hoth  claims  were  KNured  hythe 
Statute  of  Limitations. 

The  facts  and  arguments  of  counsel  are  sufficiently 
set  out  in  the  written  judgment  of  the  learned  judge. 

Compston,  for  the  plaintiffs. 

Lush,  K.C,  (TF.  S,  Shaw  with  him),  for  the  defend- 
ants. 

Cur,  adv.  vuU. 

March  4.— Phillikorb,  J.»  read  the  following 
judgments :  In  the  first  action  the  plaintiff  company 
sues  for  £557  15s.  3d.,  money  lent  and  interest ;  in 
the  second  action  for  £418 .  3s.,  money  lent  and 
interest.       In    each     case    the    defence     is     the 

(a.)  Beported  hyE.  G.  Stillwkll,  Esq.,  Barrister- 
at-Law. 


Statute  of  Limitations.  Taking  the  case  against 
Davies  first,  the  last  loan  was  nuide  hy  the  plSnttff 
company  on  the  11th  of  Fehruary,  1897,  and  the 
writ  was  not  issued  until  the  27th  of  January,  1904. 
The  only  acknowledgment  on  which  reliance  is 
placed  to  take  the  case  out  of  the  statute  is  a  letter 
dated  the  13th  of  March,  1901,  which  came  into  heing 
in  the  following  circumstances :  Just  hefore  the  31rt 
of  Deoemher,  1900,  an  account  was  rendered  hy  the 
plaintiff  company  to  the  defendant  showing  the  total 
then  due  nom  him  £501  14s.  6d.,  of  which 
£87  4s.  6d.  was  for  interest.  This  account  was 
accompanied  hy  a  letter  written  on  the  company's 
paper  signed  "  C.  A.  Bsrrett,  managing  director,*'  in 
which  1&.  Barrett  says  that  he  encloses  the  company's 
account,  and  that  if  Mr.  Davies  could  not  arranire  to 
pay  the  whole  at  the  end  of  the  yi«ar  he  must  ask  him 
at  least  to  pay  the  interest.  It  is  agreed  that  after 
this  there  was  a  meeting  hetween  uu.  Barrett  and 
Mr.  Davies  which  results  in  Mr.  Davies  writing  the 
letter  of  the  13th  of  March,  1901.  The  letter  was  as 
follows :  **  Dear  Sir,~I  heg  to  confirm  our  conversa- 
tion of  yesterday— viz.,  that  I  am  willing  to  sell  the 
5.230  shares  that  I  hold  in  the  Preston  Dairies  Ball 
Bearings  Oo.  (limited)  for  the  sum  of  £816  4s.  6d., 
and  in  the  event  of  mv  doing  so  I  will  with  the 
money  pay  the  10s.  call  due  on  629  of  the  ahove 
shares  amounting  to  £314  10a.,  and  the  halance  in 
settlement  of  my  account  with  B.  Barrett  &  Son 
(Limited),  amounting  at  the  31st  of  Decemher  last  to 
£501 14s.  6d.— Tours  faithfully,  Pbbston  Dayixs." 
It  was  suggested  that  this  letterwas  not  an  acknow- 
ledgment made  to  the  plaintiff  company,  and  that  it 
might  arise  out  of  some  private  transactions  with 
Mr.  Barrett.  I  do  not  think  there  is  any  force  in 
this.  Barrett  was  managing  director ;  he  had  written 
on  hehalf  of  the  companv ;  the  letter  is  addressed  to 
him  at  the  premises  which  happen  to  he  the  com- 
pany's office,  and  I  was  told  that  the  plaintiff  com- 
pany had  an  interest  in  the  Preston  Davies  Ball  Bear- 
ings Oo.  (Limited)  whidi  would  connect  them  with 
the  proposal  to  reconstruct  this  latter  company  and 
with  the  advantages  to  he  gained  hysuchreoonstruction. 
The  transaction  ieil  through.  There  was  no  quota- 
tion for  the  Preston  Davies  Ball  Bearings  shares  on 
the  Stock  Exchange.  These  are  apparently  all  the 
facts. 

It  has  heen  decided  upon  the  construction  of 
Lord  Tenterden's  Act  (9  Geo.  4,  c.  14)  that  an 
acknowledgment  of  a  deht  is  not  enough;  that 
there  must  he  a  promise  to  pay.  I  agree  with 
what  Bramwell,  L.J.,  says  in  Meyerhoff  v.  Froeh- 
lich,  27  W.  B.  258,  4  0.  P.  D.,  at  p.  64,  and 
I  think  it  difficult  to  see  why  an  acknowledgment 
in  writing  has  not  of  itself  he^  held  sufficient  com- 
I^ance  with  the  statute.  But  it  has  certainly  heen 
decided  not  to  he  of  itself  sufficient.  The  next  steps  are 
plain.  From  a  general  acknowledgment  without  more 
it  is  proper  to  infer  a  promise  to  pay  :  (see  Gardner  v. 
McMahon.  3  Q.  B.  561 ;  MitchelVs  daim,  19  W.  B. 
1130,  L.  B.  6  Oh.  822;  Skeet  v.  Lindsay,  25  W.  B. 
322.  2  Ex.  D.  314.  From  an  acknowledgment 
coupled  with  a  promise  to  pay  upon  condition,  and 
decUring  inahility  or  unwillingness  to  pay  except 
upon  this  condiUon,  no  general  promiie  caa  be 
inferred,  and  the  acknowledfrment  does  not  operate 
unless  the  condition  is  satisfied  :  (see  Tanner  v.  Smart. 
6  B.  &.  0.  603;  Smith  v.  Thome,  18  Q.  B.  134; 
MitcheWs  daim;  Meyerhoff  v.  Froehlich,  and  many 
other  cases.  This,  however,  still  leaves  some  of  the 
ground  uncovered.  There  are  cases  in  which  the 
reference  to  a  particular  source  of  payment  has  heen 
held  to  pdnt  to  that  source  as  a  primary  one,  hut 
not  as  the  only  one;  and,  as  the  acknowledgment 
stands  as  a  general  promise  to  pay,  with  a  suggestion 
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only  that  tha  payment  may  be  made  out  of  a 
particular  fund.  Lastly,  there  may  be  a  case  where 
there  if  a  general  acknowledgment  of  the  debt  with  a 
oonditionia  promife  to  pay,  bat  without  any  distinct 
statement  tnat  except  upon  the  performance  of 
the  condition  the  debtor  will  not  or  cannot  pay. 
That,  I  think,  is  this  case;  and  I  do  not 
think  that  it  is  covered  by  authority.  There 
are  no  doubt  caies,  such  an  In  re  Bethell,  35 
W.  R.  330.  34  Ch.  D.  561,  and  Meyerhoff  ▼. 
Froehlieht  already  referred  to,  where  the  statement 
that  the  debtor  will  not  or  cannot  pay  except  upon 
condition  is  not  put  forward  in  precise  words,  and 
yet  the  acknowledgment  hai  been  held  insuffioient. 
Bat  in  th^se  cases  the  whole  tenor  of  the  language  was 
such  as  distinctly  to  negative  any  prospect  of  p%y- 
ment  unless  the  condition  was  fulfilled.  In  the  case 
before  me  I  have  a  distinct  acknowledgment  of  the 
debt  coupled  with  a  promise  to  pay  it  upon  a 
particular  condition  happening  and  silence  as  to 
what  is  to  occur  if  this  condition  does  not  happen. 
Arguments  can  be  adduced  on  either  side.  For  the 
debtor  it  will  be  said  expreaaum  faeit  cesiare  taciturn , 
where  there  is  an  express  promiie  no  other  promise 
can  be  implied — or,  to  put  it  in  another  way,  the 
express  promise  cannot  be  enlarged  by  implication. 
For  the  creditor  it  could  be  urged  that,  if  an  acknow- 
ledgment of  a  debt  implies  a  promise  to  pay,  there  is 
no  reason,  in  the  absence  of  negative  words,  for 
cutting  down  that  promise ;  that  the  farther  promise 
to  pay  upon  the  happening  of  a  particular  condition 
is  at  worst  surplutage,  and  should  in  this  case  rather 
be  treated  as  explanatory.  It  might  be  said  that  the 
object  of  the  debtor  when  he  wrote  the  letter  of  the 
13th  of  March,  1901,  was  to  secure  himself  from 
being  pressed  for  payment  during  such  reasonable 
time  as  he  would  require  to  realize  the  shares,  and 
that  in  order  to  secure  his  practical  immunity — I  do 
not  say  his  legal  immumty — for  that  period  he 
indicated  that  he  would  pay  as  soon  as  he  realized, 
while  by  a  separate  admission  he  kept  alive  the  debt, 
which  was  not  at  that  time  statute-barred.  Upon  the 
whole  I  think  that  the  creditor  is  right,  and  that 
there  must  be  judgment  for  the  plaintiff  company. 

I  must  not  forget  to  notice  the  farther  contention 
put  forward  on  behalf  of  the  pU^ntiff  company  that  the 
letter  of  the  13th  of  March,  1901,  gave  a  fresh  caase 
of  action  upon  an  account  stated,  which  would  run 
for  six  years  from  that  date.  If  tiiis  were  so,  every 
admission  of  debt  with  a  conditions^  promise  to  pay 
would  be  an  accoont  stated  and  would  take  the  cate 
out  of  the  statute ;  and  this  is  certainly  not  sa  The 
defendant  was  not  intending  to  agree  to  an  acciunt ; 
he  was,  I  think,  intending  to  admowledge  the  debt, 
and  therefore  I  have  inferred  a  promise  to  pay ;  but  the 
case  for  the  plaintiff  company  is  not  made  really 
stronger  by  sabstitutiog  the  words  *'  iipcount  stated  '* 
for  *' acknowledgment." 

In  the  action  against  Withers  the  plaiatiff 
company  has  tried  to  strengthen  the  case  by  two 
letters  written  by  the  defendant  on  the  31st  of 
December,  1900,  and  the  20th  of  December,  1902. 
I  do  not  think  that  these  letters  add  strength  to  the 
plaintiffs'  case.  Both  are  promises  to  pay  when 
things  get  better,  coupled  vnth  positive  statements  of 
inability  to  pay  until  things  are  better.  Meyerhoff  y. 
Froehlich  shows  that  such  letters  do  not  keep  the  debt 
alive.  Tue  case,  therefore,  against  Withers  is  no 
stronger  than  the  case  against  Davies,  but  it  is  equally 
strong.  I  give  judgment  for  the  plaintiffs  in  both 
actions,  wita  costs. 

Judgment  for  ptaintiffs, 
.  Solicitors  for  plaintiffs,  Edmonde  dk  Co. 
Solicitor  for  defendants,  Alfred  Withers. 


m  BANKBUPTOT. 


K.  B. 


JODTS* 


Div.   1 
(Bigham,  J.)/ 

In  re  BowE. 
Ex  parte  Wbst  Ooast  Qold  Fixlds  (LnanD)  (a,\ 

Bankruptcy —  Proof -^  Amendment  —  Omission  to  vehe 
security— Inadvertence— Bankruptcy  Act,  1883  (46  ^ 
47  Viet.  c.  52),  Schedule  /.,  r.  10;  Schedule  11^  n. 
13,  14. 

A  limited  company  presented  a  proof  againMt  a  ha^ 
rupVa  esUUefor  calls  on  partly-paid  sheuns,  etating  tltd 
the  company  held  no  security  for  their  dM,  Afier  ike 
proof  had  been  admitted  the  company  altered  its  arOdm 
of  association  so  as  to  give  itself  a  lien  for  oaMt  ttom 
fully-paid  shares^  a  large  numher  ofwhidi  had  heen,  kdi 
hy  the  bankrupt  and  were  still  held  by  his  trustee.  Tkt 
company  applied  for  leave  to  amend  their  proof  by  iimri' 
ing  such  lien  upon  the  fuUy-paid  shares  as  security jfor 
the  debt  and  valuing  the  same. 

Held,  that  the  company  had  not  omitted  to  vaimefimr 
security  through  inadvertence  and  could  not  be  alhwiih 
amend  their  proof  and  rely  on  their  security,  whitk  <% 
must  be  deemed  to  have  surrendered  to  the  trustee. 

Motion  by  the  West  Coast  Gold  lields  Go.  (LiflM), 
creditors,  for  leave  to  amend  their  proolby  laiartiic 
and  valuing  certain  securities  therein,  or  to  witiiiinv 
their  proof  and  substitute  a  fresh  proof. 

A  receiving  order  was  made  against  BowessiiriB 
January,  1903.  At  that  date  he  posssisad  1,558  hSf 
paid  shares  in  the  creditor  company,  and  1,800  sksm 
shares  upon  which  ten  shillings  only  bad  bsen  psid. 

On  the  26th  of  January,  1903,  the  oomptuj  pn- 
sented  a  proof  claiming  £90  for  calls  ahsady  mede 
on  the  1.800  shares,  and  £810  in  respect  of  fstiie 
calls,  and  stating  that  they  hdd  no  secoritj  vInJbmi 
for  their  dfbi    This  proof  was  admitted  to  mkfor 
dividend  at  £819,  and  the  company  had  lesaitd  a 
dividend  upon  it.    Barly  in  1904  it  was  deeidBd  to 
wind  up  the  company  voluntarily,  and  it  appssied 
that  there  would  be  a  surplus  of  two  shiOiiigt  p« 
share  after  the  payment    of  all   liabilities.    Upoa 
the  2ad  of  Mardi  the  company  passed  a  rssofaitiflB 
altering  the  articles  of  association  so  as  to  give  tbsB- 
selves  a  lien  on  f  uUy-paid  shares.    On  31st  of  Apd 
the   company   passed   a   resolution    for    volontsry 
windiog   np.     Sabsequentiy  the  present  notios  d 
motion  was   served,  asking  for  leave  to  amend  tfe 

Eroof  by  inserting  the  3,588  fullv-paid  abaies  hM 
y  the  trustee,  and  claiming  a  lien  apon  tbasi  lor 
the  calls  due  upon  the  1,800  partiy-paid  shares,  or  tp 
withdraw  the  proof  and  snbstitate  a  freah  one. 

Beed,  K,C.,  and  Tindale  Davies,  for  the  motka^ 
Unless  the  company  be  allowed  to  amosid  and  t^ 
upon  their  secaritv  the  trustee  will  get  abont  £Sai 
in  respsct  of  the  fully-paid  shares  while  the  oompisr 
will  only  get  a  dividend  of  3j.  in  the  £1  on  tkar 
admitted  proof  for  £819,  which  will  ooly  emoottB 
about  £100.  The  company  have  power  to 
articles  so  as  to  extend  their  lien  to  folly-peid  ikmm 
and  to  give  a  retrospective  effect  to  svich  alterarios: 
All*n  v.  €Md  Beefs  of  West  Africa  {Limited),  48  W.S* 
452,  [1900]  1  Oh.  656. 

P.  M.  Francke  {Muir  Mackenzie  with  him),  for  tk 
trustee. — ^There  is  no  debt  doe  to  the  oompeny 
which  they  can  claim  a  Hen.    They  prored  ii 
bankruptcy,  their  proof  was  admitted,  iMid  their 
must  be  held  to  be  satisfied :  StammerM  ▼.  EUiA 
W.  B.  489,  3  Oh.  App.  195.    [Biohak.  J.— But 
they  not  the  right  to  amend  their  proof  f  ]    Ho. 

(a.)  Beported  by  P.  M.  Franokb,  Beq. 
at-Law» 
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rule  10  of  Sohedale  L  of  the  Bankraptoy  Act,  1883,  a 
creditor  who  votes  in  respect  of  his  whole  debt  is 
deemed  to  have  surreoderod  his  security  unless  the 
court  is  satisfied  that  the  omission  to  vaIus  the  security 
was  due  to  inadyertenoe.  Here  it  o%nuot  be  said  that 
there  was  ^'inadyertence''  vrithin  the  definition  in  the 
oases  on  that  rale :  see  In  re  Safety  Explosives 
{Limited),  anU,  p.  470,  [1904]  1  Oh.  226.  [He  was 
stopped  by  the  court.] 

Reed,  K.C,  replied. 

BiOHAM,  J.— I  am  not  disposed  to  allow  this 
amendment.  At  the  time  they  presented  their  proof 
the  company  knew,  or  must  be  taken  to  have  known, 
that  there  was  Uie  possibility  of  acquiring  this 
security  by  the  alteration  of  weir  artides  by  such 
a  resolation  as  they  subsequently  passed;  and  if 
they  had  wished  to  daim  that  securi^,  or  yalue  it, 
they  ought  to  have  mentioned  it  in  their  proof.  It 
may  be  that  they  might  have  valued  it  inaccurately, 
but  if  they  had  done  so,  they  could  afterwards  have 
applied  for  leave  to  amend  their  valuation.  If  they 
liad  passed  their  resolution  first,  and  then  made  this 
proof  and  set  up  their  security,  probably  in  that  case 
oLbo  they  might  have  amended  their  valuation.  I 
liave  come  to  the  conclusion  that  they  elected  to  omit 
all  reference  to  this  security  in  their  proof,  and  by 
their  own  act  they  have  since  altered  the  position  of 
matters.  In  my  opinion  it  is  not  a  case  of  inad- 
vertence, and  tlJs  application  must  be  dismissed  with 
oosts. 

Application  dismissed, 

SoUdtor  for  the  applicant,  B*  F,  Teo, 

Solidtors  for  the  trusted,  Motley  dk  Shirreff. 


3gou0e  of  lortK0. 


ICardi  10. 


From  C.  A.  I 
(England),  f 
Sabaoossa  and  Mbditebranban  Batlwat  V, 
CoLLnraHAM  and  Othsbs.  (a.) 

Fradiee— Compromise—Power  to  hind  absent  parties — 

Time-limit  for  absent  parties  to  come  in — B,  S,  (7., 

1883,  ord.  16,  r.  9a. 

In  an  action  brought  by  certain  bond-holders  of  a 
railway  company  against  their  trustees  and  the  company 
claiming  the  enforcement  of  the  trusts  under  which  the 
moneys  subscribed  in  respect  of  the  bonds  were  held,  the 
court  in  1894  sanctioned  a  scheme  for  compromise  under 
which  all  the  bond-holders  were  to  receive  a  certain  sum 
in  respect  of  each  bond.  The  scheme  was  sanctioned  by 
the  Court  of  Appeal,  and,  under  ord.  16,  r.  9a,  made 
binding  on  aU  the  bond-Jiolders  of  the  company.  A  small 
minority  of  bond-holders  failed  to  daim  their  rights 
vnthin  six  years  from  the  sanctioning  of  the  compromise, 
and  the  railway  company  applied  for  an  order  limiting 
the  time  within  which  the  outstanding  bond^holders  must 
accept  the  scheme  or  be  excluded  therefrom. 

Held,  that  tfie  court  had  jurisdiction  to  make  such  an 
order. 

Decision  of  the  Oourt  of  Appeal  (sub  nom.  dolling- 
bam  V.  Sloper,  49  W.  B.  404,  [1901]  1  Ch.  769) 
reversed. 

Appeal  from  an  order  of  the  Oourt  of  Appeal 
(Rigby  and  Stirling,  L  JJ.,  Yaughan  "Vniliams,  X.J., 
dissenting). 

The  Oourt  of  Appeal  had  in  1894  sanctioned  a 

(a.)  Reported  by  0.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


scheme  for  the  compromise  of  three  actions  by  whidi 
a  sum  of  money  was  appropriated  for  distribution 
among  the  bond-hdders,  and  £2  10s.  for  each  bond 
to  be  paid  to  the  holders  who  should  accept  the 
scheme  and  come  in.  About  60,000  out  of  61,000 
bood-holders  had  come  in  under  the  scheme,  and  an 
application  was  made  on  behalf  of  the  appdlant  com- 
pany to  fix  a  time  within  which  those  who  had  not 
accepted  the  scheme  or  could  not  be  found  should  be 
exduded.  The  Oourt  of  Appeal  refused  to  make  the 
order. 

The  case  is  stated  at  tome  length  in  the  court 
below. 

Upjohn,  K.C„  and  Martelli,  for  the  appdlants. 

Butcher,  K.O.,  and  A.  F,  Peterson,  for  the  re- 
spondents. 

Thb  House  gave  informal  judgment,  but  expressed 
their  dissent  from  the  views  of  the  majority  of  the 
Court  of  Appeal,  and  directed  that  the  case  should 
stand  over  tnat  an  order  might  be  drawn  up. 

On  the  10th  of  BCarch 

Earl  of  Halsbubt,  L.O.,  moved  the  foUowins 
order:  Order  of  the  Oourt  of  Appeal  discharged, 
and,  in  lieu  thereof,  cause  remitted  to  the  Ohancery 
Division,  with  directions  to  order  that,  the  rail- 
way company  undertaking  not  to  dispute  the 
riKut  of  tbe  holders  of  the  outstanding  oonds  or 
ooligatiDns  to  a  valid  charge  on  the  property  of  the 
railway,  a  period  of  six  months'  time  be  limited  within 
which  the  holders  of  the  first  mortgage  bonds  or 
obligations  issued  by  the  said  defendiuit  company 
should  come  in  under  the  provisions  of  the  scneme 
sanctioned  by  the  order  of  the  Oourt  of  Appeal  dated 
the  9th  of  An|pist,  1894,  and  accept  the  sum  of 
£2  10s  per  obligation  under  the  provisions  of  that 
scheme,  and  that  the  holders  of  such  bonds  or  obliga- 
tions who  do  not  come  in  under  the  provisions  of  the 
said  scheme  and  accept  the  said  sum  of  £2  10s.  per 
obligation  in  pursuance  thereof  within  the  time  so 
limited,  be  deemed  to  have  dected  not  to  take  the 
benefit  of  the  said  scheme,  but  to  rdy  on  the  charge 
on  the  railway  property  comprised  in,  or  charged  by, 
the  said  obligations,  and  the  trust  deed  dated  the 
6th  of  October,  1887,  for  securing  the  same,  and  that 
such  holders  be  exduded  from  the  benefit  of  the  said 
scheme,  and  the  judgment  dated  the  27th  of  January, 
1893,  and  the  said  order  dated  the  9th  of  August, 
1894 ;  and  that  the  said  order  be  advertised  forthwith 
in  such  form  and  in  such  newspapers  as  the  master 
may  approve.  The  costs  of  the  api>ellants  and  the 
respondents  incurred  in  respect  of  the  appeal  to  this 
House  to  be  paid  out  of  the  fund  in  court  standing  to 
the  credit  of  certsin  actions. 

Solidtors,  Francis  db  Johnson  ;  Fetch  <k  Go. 


OEotttt  Of  Appeal 

From  K  B.  Div.  ) 

(Collins,  M.B.,  and  Stirling  and  [  July  1 

Mathew,  L.JJ.)  ) 

Batsman  v.  Hxtnt.  (a.) 

Mortgage — Assignment — Mortgage  debt — Assignment  by 
way  of  sub-mortgage — Notice  of  assignment  given  5y 
executors  of  sub-mortgagee —  Validity  of  notice — Judica* 
ture  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25,  sub-section 
6 — Mortgage  by  client  to  solicitor — Beceipt  for  sum 
exceeding  actual  advance-^BigM  of  assignee  to  rely  on 


(a.)  Reported  by  F. 


G.  Bt^OBXB,  Esq.,  Barrister- 
at-Law. 
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reotipt^Conitrudive  notice— Conveyancing  Ad,  1882 

(45  dk  46  Vid.  c.  39),  «.  3,  stAb-sedion  1. 

The  defendants t  who  were  dients  of  H.,  a  soUciior, 
eocecuted  a  mortgage  deed  in  favour  of  L*,  who  wa%  a 
derk  in  the  service  of  E,,to  secure  £9,200,  the  receijot  of 
which  sum  they  thereby  acknowledged,  L,  assigned  the 
mortgage  debt  and  security  to  ff.,  and  J7.  by  way  of  sub- 
mortgage assigned  the  debt  and  security  to  E,,  who  was 
also  a  dient  of  his,  to  secure  an  advance  of  £6,000. 
Neither  ff,  nor  E,  gave  the  defendants  notice  of  either 
astignmenU  After  the  death  of  E.  his  executors  gave 
notice  in  writing  to  the  defendants  of  both  the  assign- 
ments,  and  brought  an  adion  on  the  covenant  for  repay- 
ment contained  in  the  original  mortgage. 

Hdd,  that  the  notice  given  by  the  plaintiffs  to  the 
d^endants  was  good  notice  under  sedion  25,  sub-sedion 
6,  of  the  Judicature  Ad,  1873  ;  and  that,  even  if  a  less 
sum  than  £9,200  had  adually  bien  advanced  to  the 
defendants,  the  plaintiffs  were  entitled  to  rely  on  the 
statement  by  the  defendants  in  the  original  mortgage  that 
they  had  received  t?mt  sum  in  full. 

Biokerton  v.  Walker,  34  W.  R.  141,  31  Ch.  D.  151, 
fciUowed. 

Appeal  from  the  jadgment  of  Grantham,  J.,  at  the 
trial  of  an  action  without  a  jary. 

The  plaintiffs,  as  the  loffai  personal  representatives 
of  Thomas  Cannodk  Mliott,  deceased,  sned  the 
defendants  on  a  covenant  for  payment  of  £9,200 
contained  in  a  mortgage  granted  by  the  defendants 
to  one  Thomas  Oharles  iSne,  which  mortgage  the 
plyn^^ffii  alleged  to  have  been  duly  trantfened  to 
their  testator. 

The  plaintiffs  made  oat  their  title  by  the  following 
docoments: 

By  an  indenture  dated  the  1st  of  July,  1898.  and 
made  between  the  defend  ants,  thereinafter  called  the 
mortgagors,  of  the  on  e  part,  and  Thomas  Charles 
Une,  Ascribed  as  of  Chiswick,  in  the  county  of 
Ifiddlesex,  ffentleman,  thereinafter  called  the  mort- 
gagee, of  uie  other  part,  after  redting,  amongst 
other  things,  that  the  mortgagee  had  agreed  to  lend 
to  the  mortgagors  on  jomt  account  the  sum  of 
£9,200  upon  having  the  repayment  thereof,  with 
interest,  secured  in  manner  thereinafter  appearing,  it 
was  witnessed  that,  in  pursuance  of  the  eaid  agree- 
ment and  in  consideration  of  the  sum  of  £9,200  then 
paid  by  the  mortgagee  to  the  mortgagors  (the  receipt 
whereof  the  mori^agors  thereby  ackoowledged),  the 
mortgagors  jointly  and  severally  covenanted  with  the 
mortgagee  to  pay  to  him  in  September  then  next 
the  sum  of  £9,200,  with  interest  thereon  in  the  mean- 
time at  the  rate  of  £4  lOs.  per  cent,  per  annum  from 
the  date  thereof ;  and  the  mortgagors  thereby  granted 
and  assigned  to  the  mortgagee  certain  property 
therein  jmrtioularly  described,  subject  to  a  powcfr  of 
redemption  therein  contained. 

By  an  indenture  dated  the  1st  of  January,  1899, 
between  Thomas  Oharles  Line,  described  as  of 
Chiswick,  in  the  county  of  IGddiesex,  gentleman, 
thereinafter  called  the  transferor;  of  the  one  part, 
and  Cartmell  Harrison,  described  as  of  67,  Ltncoln's- 
inn-flelds,  in  the  oountv  of  London,  esquire,  therein- 
after called  the  transferee,  of  the  ether  part,  after 
redtinff  that  the  indenture  was  supplemental  to 
the  said  indenture  of  the  1st  of  July,  1898,  and  that 
the  principal  sum  of  £9,200  was  still  owing  to 
the  transferor  on  the  security  of  the  eaid  prindpid 
with  current  interest,  and  the  transferee  had  agreed 
to  pay  to  the  transferor  the  sum  of  £9,200  upon 
havmg  such  transfer  as  thereinafter  expressed  of  the 
said  principal  sum  of  £9,200  and  the  interest  to 
grow  due  thereon  and  the  securities  for  the  same,  it 
was  witnessed  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  £9,200  paid 


to  the  transferor  by  the  transferee  (the  receipt  whereof 
the  transferor  thereby  acknowledged),  the  transferor 
as  mortgagee  thereby  assigned  uoto  th»  transferee  all 
that  the  principal  sum  of  £9,200  then  owing  on  the 
security  of  the  principal  indenture  and  the  interest 
thenceforth  to  beoome  due  for  the  same  and  the  foil 
benefit  of  and  the  right  to  exercise  and  enforce  sU 
powers  and  securities  for  compelling  payment  of  the 
said  sum  and  interest,  to  have  and  receive  the  same 
unto  the  transferee  absolutely ;  and  transferor  therebj 
granted  and  assigned  to  the  transferee  all  the  pro- 
perty granted  by  the  princii>al  indenture  aabject  to 
the  ri^t  of  redemption  subsisting  therein  under  the 
principal  indenture. 

By  an  indenture  dated  the  4th  of  January,  1899, 
and  made  between  Cartmell  Harrison,  of  67,  lincohi'i- 
inn-flelds,  in  the  county  of  London,  Esquire,  thnein- 
after  called  the  mortgajgor,  of  the  one  part,  and  Thomss 
Cannock  Elliott,  thereinafter  called  the  mortgages,  of 
the  other  part,  after  redting^  that  this  indenture  wsi 
supplemental  to  the  following  indentures : — ^viz.,  (a) 
the  principal  indenture  dated  the  1st  of  July,  1888, 
being  a  mortgage  to  secure  the  repayment  of  the 
principal  sum  of  £9,200  and  interest;    and  (i)  en 
mdenture  dated  the  1st  of  January,  1899,  and  mede 
between  the  said  Thomas  Charles  Line,  of  the  one 
part,  and  the  mortgagor  of  the  other  part,  betog  t 
transfer  of  the  said  morgage  debt  and  the  securitise  lor 
the  same ;  and  that  the  principal  sum  of  £9,200  etiH 
remained  owing  to  the  mortgagor  on  the  aeourity  of 
the  principal  indenture,  and  that  the  mortgage  had 
agreed  to  lend  to  the  mort^;agor  the  sum  of  £6,000 
xLj^cm  the  security  as  heremaf fcer  mentioned ;  ft  waf 
witnessed  that  in  consideration  of  the  sum  of  £6.000 
paid  to  the  mortgagor  by  the  mortgagee,  the  mort- 
gagor as  beneficial  owner  thereby  asi^pied  unto  the 
mortgagee  the  said  principal  sum  of  £9,200  then  doe 
and  owin^  to  the  mortgagor  on  the  leouritj  of  the 
principal  mdenture  and  all  interest  t^en  doe  and 
thenceforth  to  beoome  due  for  the  same  and  the 
benefit  of  all  securities  for  the  same,  together  with 
full  power  to  demand,  sue  for,  recover,  uid  reosive, 
and  give  effectual  receipts  and  discharges  for  the 
said  principal  sum  and  interest  in  the  name  of  tiks 
mortgagor  or  otherwise,  to  hold  the  same  tmder  the 
mortgagee  subject  to   the   proviso   for  redemptioa 
theremafter  contained;  and  it  was  also  witneMsd 
that,  for  the  consideration  aforesaid,  the  mortgagor 
as  beneficial  owner  thereby  conveyed  unto  the  mori- 
p^asee   all  the   property   granted   by  the  principal 
indenture  and  then  vested  in  the  mcNrtgagor  subject 
to  redemption  and  subject  to  such  rip;ht  or  equity  ol 
redemption  as  the  same  were  then  subject  toby  virtue 
of  the  principal  indenture,  and  eJso  subject  to  tiie 
proviso  for  redemption  thereinafter  mentioned,  being 
a  proviso  for  redemption  on  payment  by  the  mort- 
gagor to  the  mortgagee  of  the  sum  of  £6,000  with 
interest  thereon  in  the  meantime  at  the  rate  of  £4  59. 
per  cent,  on  the  4th  of  November  then  next. 

It  appeared  that  by  another  indenture  dated  the 
5th  of  June,  1899,  and  made  between  CertmeD 
Harrison,  of  the  one  put,  and  T.  Q,  BUiott,  of  tibe 
other  part,  which  contained  no  reference  to  the  anb- 
mortgage  of  the  4th  of  January,  1899,  Huriaoa 
purported  to  sub-mortgage  the  security  of  the  1st  of 
July,  1898,  to  EllioUto  secure  £8,000,  but  it  wm 
admitted  that  the  title  of  the  plaintiffs  under  ttie  sub- 
mortf^age  of  the  4th  of  January,  1899,  if  vaHd,  vraa 
suffiaeot  to  enable  them  to  mainti^n  the  jroewt 
action. 

Harrison  died  in  November,  1899,  shortly  »fter  a 
receiving  order  in  bankruptcy  had  been  made  aguiikst 
him. 

T.  C.  Elliott  died  in  1901. 

No  notice  of  the  deeds  of  the  1st  of  January,  1899, 
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or  the  4th  of  January,  1899,  wai  given  either  by 
Harrison  or  by  Elliott ;  but  on  the  3rd  of  June,  1902, 
the  plaintiffs  gave  to  the  defendants  notice  in  writing 
of  both  deeds. 

The  action  was  bronght  on  the  16th  of  June,  1902. 

At  the  trial  Line  was  oslled  as  a  witness  for  the 
plaintiffs,  and  gave  evidence  to  the  effect  that  he  was 
an  accountant,  and  had  been  for  forty  years  in  the 
employ meot  of  Meisrs.  Ingram,  Harrison,  &  Ingram, 
solicitors,  o!  Lincoln's- ion-fields,  in  which  firm 
Cartmell  Harrison  was  a  partner ;  that  he  remem- 
bered Harrison  taking  a  security  in  his  name  in  1898 ; 
that  aftf  r  Jaly,  1898,  he  remembered  Harrison  oomiog 
into  his  room  and  wanting  him  to  execute  a  transfer 
of  the  security  to  Elliott ;  but  he  objected  to  make 
the  transfer  because  he  might  be  liable ;  that  he  then 
looked  into  the  accounts  in  the  firm's  ledger,  and 
£6,000  appeared  to  have  been  advanced  so  far  as  he 
remembered ;  that  he  resented  the  transaction  having 
the  mortgage  made  in  his  name,  and  he  executed  the 
transfer  back  to  Harrison  in  January,  1899,  but  that 
he  had  previously  executed  a  declaration  of  trust  and 

got  it  destroyed  when  he  executed  the  transfer.  He 
eard  of  the  deed  of  July,  1898,  within  about  a  month 
of  its  execution.  Both  the  defendants  and  Elliott 
were  dients  of  Cartmell  Harrison.  The  defendants 
borrowed  money  of  him.  Elliott  placed  money 
exceeding  £9,200  in  his  hands  for  the  purpose  of 
being  invested  on  mortgage. 

The  accounts  kept  by  Harrison  were  put  in  evidence 
And  were  referred  to  by  both  parties ;  out  it  did  not 
appear  from  them  tiiat  the  full  sum  of  £9,200  had 
been  advanced  to  the  defendants  on  the  1st  of  July, 
1 898.  A  correspondence  was  referred  to  as  coptaininff 
an  admission  by  the  defendants  that  that  sum  had 
been  advanced.  One  of  the  defendaots,  who  presum- 
ably had  knowledge  on  the  subject,  was  not  cidled, 
though  present  at  the  triaL 

Grantham,  J.,  held  that  the  plaintiffs'  case  was 
made  out,  and  he  gave  judgment  for  the  full  amount 
claimed. 

The  defendants  appealed. 

LeveUf  K.C.^  and  J,  A.  Simon,  for  the  defendants. 
Bu/tu  iHMCi,  K.C*,  and  LeuH$  Thomas,  for  the 
plaintiffs 

Cur.  adv.  vult 

July  1. — SxiKLmo,  L.  J.,  delivered  the  judgment  of 
the  court.  After  setting  out  the  facts  as  above,  he 
continued :  The  defendants  contended  bef oto  us  that 
the  evidence  did  not  warrant  the  conclusion  arrived 
at  in  the  court  below  as  to  the  amount  advanced  by 
Harrison  to  the  defendants;  but,  although  that 
evidence  is  far  from  satisfactory,  and  the  tnmsaotion 
remains  in  considerable  obscurity,  we  are  not  prepared 
to  differ  from  the  learned  judge.  The  plaintiffs,  how- 
ever, insisted  that,  even  if  a  less  sum  than  £9,200 
was  actually  advanced,  they  were  entitled  to  rely  on 
the  express  statement  contained  in  the  deed  of  the  1st 
July,  1898,  under  the  hands  and  seals  of  the  def end- 
Ants  that  tiiat  sum  had  been  received  by  them,  and  it 
appears  desirable  to  deal  with  this  purt  of  the  case, 
which  was  very  fully  discussed  before  us. 

It  was  contended  on  behalf  of  the  defendants  that 
the  plaintiffs  were  not  entitled  to  sue  the  defendants 
at  law,  and  that  their  rights  were  equitable  only. 
Now  the  action  is  brought  under  the  provisions  of 
the  Judicature  Act,  1873,  s.  25,  sub-section  6,  whidi 
provides  that  **  any  absolute  assignment  by  writing 
under  the  hand  of  Uie  assignor  (not  purporting  to  be 
by  way  of  charge  only^  of  any  debt  or  other  legal 
enose  in  action,  of  whion  express  notice  in  writing 
shall  have  been  siven  to  the  debtor  .  •  .  shaU 
be  and  be  deemed  to  have  been  effectual  in  law  (sub- 
ject to  all  equities  which  would  have  been  entitled  to 


priority  over  the  right  of  the  assignee  if  this  Act  had 
not  passed)  to  pass  and  transfer  the  lesal  right  to 
such  debt  or  cnoae  in  action  from  the  date  of  such 
notice  .  .  ."  It  was  not  disputed  that  the  deed 
of  the  4th  of  January,  1899,  althouRh  only  a  sub- 
mortgage, constituted  an  absolute  assignment  within 
the  meaning  of  the  enactment  (see  Durham  v.  Robert- 
son,  [1898]  1  0.  B.  765,  46  W.  B.  Dig.  9 ;  Eughes  ▼. 
Pump  House  Hotel  Co.,  50  W.  B.  660,  [1902]  2  K.  B. 
190) ;  but  it  was  said  that  as  Harrison  and  Elliott 
never  gave  any  notice  of  the  deeds  of  the  1st  and  4th 
of  January,  1899,  to  the  defendants,  neither  of  them 
ever  acquired  a  legal  title  to  the  debt,  and  that 
the  notice  given  by  the  plaintiffisi  before  the  bring- 
ing of  this  action,  coming  as  it  did  after  the  death 
of  Harrison,  was  not  effectual  to  give  them  a  legal 
title  to  sue.  We  are  unable  to  assent  to  this  argu- 
ment. It  is  indeed  true  that  neither  Harrison  nor 
Elliott  ever  acquired  a  legal  right  to  sue  the  defend- 
ants. Still,  each  of  the  deeds  of  the  1st  and  4th  of 
January,  1899,  is  an  '*  absolute  assignment  by  writing 
under  the  hand  of  the  assi^^nor"  of  the  debt  due  to 
Line  under  the  deed  of  the  1st  of  Jidy,  1898,  and 
under  or  by  virtue  of  those  deeds  the  plaintiffi,  as  the 
legal  personal  representatives  of  Elliott,  have  become 
and  are  entitled  in  equity  to  all  the  rights  of  Line 
under  the  deed  of  the  1st  of  July,  1898.  In  order 
that  this  title  should  become  effectual  at  law  as  well 
as  in  equity  all  that  the  statute  requires  is  that 
''express  notice  in  writing"  should  be  given  to  the 
debtor,  and  such  notice  was  given  by  the  plsdntiffii 
before  action  brought.  The  statute  prescribes  no 
limit  of  time  within  which  notice  must  oe  given,  nor 
does  it  lay  down  that  the  notice  must  be  given  by  any 
particular  person :  and  we  can  see  no  good  ground 
for  holding  that  the  notice  given  by  the  plaintiffs  was 
ineffectual.  Certainly  no  such  limitations  were  found 
in  the  rules  of  the  courts  of  equity  on  whose  practice 
the  statutory  enactments  were  probably  founded :  see 
Lloyd  V.  Banks,  16  W.  B.  988,  L.  B.  3  Oh.  488. 
^  It  was  then  said  (and  correctly)  that  the  plaintiffs' 
right,  even  if  legal,  was  by  the  express  terms  of  the 
statute  subject  to  all  equities  which  would  have  been 
entitled  to  priority  if  the  Judicature  Act  had  not  pasted. 
The  equity  claimed  on  behalf  of  the  defendants  was 
based  on  the  rule  laid  down  with  respect  to  securities  in 
Lewes  v.  Morgan,  5  Pri.  42,  and  applied  to  convey- 
ances in  Gresley  v.  Mousley,  3  De  G.  F.  &  J.  433 ; 
that  a  solicitor  taking  a  security  or  conveyance  from 
his  own  client  cannot  rely  on  any  statement  in  the 
instrument  as  to  the  amount  advanced  or  paid 
by  him  to  the  client,  but  must  prove  it  by 
independent  evidence.  Line,  it  was  said,  was  a 
mere  trustee  for  Harrison,  who  could  not  be 
allowed  to  escape  from  the  rule  by  taking  the  mort- 

Sage  in  the  name  of  a  trustee  instead  of  to  himself 
irectly.  To  this  it  was  answered  that  on  the  foce 
of  the  deeds  there  was  nothing  to  show  that  line  was 
a  trustee  for  Harrison;  that  there  was  no  evidence 
that  Elliott  knew  that  the  full  sum  of  £9,200  had  not 
been  advanced,  and  that,  however  the  case  might  have 
stood  as  between  Harrison  and  the  defendants,  the 
case  of  Bickerton  v.  Walker,  34  W.  B.  141,  31  Ch.  D. 
151,  was  a  binding  authority  in  support  of  the 
proposition  that  the  plaintiffs  were  entitled  to  rely  on 
the  express  statement  as  to  the  receipt  by  the  defendants 
of  £9,200  contained  in  the  deed  of  the  1st  of  July, 
1898. 

In  Bickerton  v.  Walker  a  mortgage  was  executed  as 
security  for  the  repayment  of  £250.  There  was  in  the 
body  of  the  deed  an  acknowledgment  by  the  mort- 
gagor of  the  receipt  of  that  sum  and  a  receipt  signed 
by  him  for  the  amount  was  endorsed.  The  mortgage 
was  shortly  after  its  execution  transferred  to  a  trans- 
^  feree,  who  had  no  notice  that  the  full  sum  of  £250 
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had  not  been  adTanced.  Afterwards  the  mortgagors 
brought  an  action  alleging  that  they  had  reoeiyed  £91 
only  and  daiming  redemption  on  repayment  with 
interest  of  what  they  had  aotnally  reoeiyed.  The 
Oonrt  of  Appeal  considered  tiiat  me  eyidenoe  was 
saf&cient  to  entitle  the  mortgagors  to  judgment  on 
that  footing  as  a^inst  the  original  mortgagee,  bat 
held  that  as  against  the  transf^ee  who  had  no  notice 
that  the  full  amonnt  had  not  been  adyanced,  the 
aooonnt  mast  be  taken  on  the  footing  of  its  haying 
been  adyanced.  Fry,  LJ.,  in  deUyering  the  jadg- 
ment  of  the  coart,  says:  ''We  are  of  opinion 
that  if  an  assignee  is  willing  to  take  the  nsk  of 
any  payment  haying  been  made  after  the  date  of  the 
mortgage,  he  is  not  gailty  of  carelessness  or  negligence 
if,  in  the  absence  of  any  circumstances  to  arouse 
suspicion,  he  relies  on  the  solemn  assaranoe  under  the 
hand  and  seal  of  the  mortgagor  as  to  the  real  bargaio 
carried  into  effect  by  the  mortgage  deed,  upon  the 
possession  of  that  deed  by  the  mortgagee,  and  upon 
the  receipt  for  the  full  amount  of  Sie  mortgage 
money  under  the  hand  of  the  mortgagor."  The 
mortgage  in  Bickerton  y.  Walker  bore  date  in  1879, 
and  uie  endorsed  receipt  was  in  conformiiy  with  the 
practice  of  oonyeyancerj  at  the  time.  In  the  present 
case  the  deed  of  the  1st  of  July,  1898,  has  no  receipt 
endorsed,  but  it  is  proyided  by  the  Gonyeyancing  Act, 
1881,  s.  55,  that  "  a  receipt  for  consideration  money 
...  in  the  body  of  a  deed  .  .  .  shall,  in 
favour  of  a  subsequent  purchaser  not  hayinG"  notioe 
that  the  money  .  •  .  thereby  acknowledged  to 
be  reoeiyed  was  not  in  fact  paid  •  .  .  wholly  or 
in  part,  be  sufficient  eyidence  of  the  payment 
.  •  .  of  the  whole  amount  thereof.*'  The  absence, 
therefore,  of  an  endorsed  receipt  does  not  prejudice 
the  plaintiffs. 

It  was,  howeyer,  contended  that  BUiott  had,  not 
actual,  but  oonstructiye  notice  that  the  full  amount 
had  not  been  paid.  This  was  sought  to  be  made  out 
as  follows :  It  was  said  that  when  Harrison  applied 
to  line  to  execute  a  transfer  to  Elliott  he  must  be 
taken  to  haye  been  acting  as  Elliott's  solicitor,  and 
that  if  an  independent  solicitor  had  been  employed  by 
Elliott  and  made  the  like  application  to  Line,  he  would 
haye  disooyered  the  whole  truth;  and  consequently 
that  Elliott  wasbrought  within  the  terms  of  theOonyey- 
andng  Act,  1882,  s.  3,  sub-section  1,  which  proyides 
that "  a  purchaser  shall  not  be  prejudicially  affeoted  by 
notice  of  any  instrument,  fact,  or  thing,  unless 
.  .  •  (ii.)  in  the  same  transaction  with  respect  to 
which  a  question  of  notice  to  the  parohaser  arises 
it  .  .  .  would  haye  come  to  the  Imowledge  of  his 
■olidtor  or  other  agent  as  such,  id  such  inqukies  and 
inspections  had  been  made  as  ought  reasonably  tj 
haye  been  made  by  the  solicitor  or  other  agent." 
Now  the  transaction  in  which  B[arriion  was  employed 
by  Elliott  was  to  find  a  security  suitaUe  for  the 
inyestment  of  money  placed  by  Elliott  ia  Hfi^Bon  s 
hands.  Hanrison  was  at  the  same  time  the  owner 
of  a  security  which  he  desired  to  make  ayailable  for 
Elliott's  purposes.  An  independent  solicitor  empk/ed 
b^  Elliott  would  haye  dealt  with  Harriaon,  not  with 
lane;  and  it  seems  improbaUe  that  he  would  eyar 
haye  come  in  contact  with  Line,  especially  if  it  was 
the  object  of  Harrison  (as  there  is  ground  for 
supposmg)  to  pass  off  the  deed  of  the  Ut  of  July, 
1898,  as  a  securiinr  on  which  the  full  amount  of 
£9,200  had  been  adyanced.  His  application  to  line 
ought  to  be  regarded  as  made,  not  on  behalf  of 
BlBott,  but  in  ms  own  right  as  equitable  owner  of 
the  mortgage  of  the  1st  of  July,  1898.  We  are, 
therefore,  unable  to  arriye  at  the  conclusion  that  the 
true  facts  as  to  the  amount  adyanced  or  the  position 
of  Line  would  haye  come  to  the  knowledge  of  an 
independent  soHcitor  employed  by  Elliott.    On  the 


whole  we  are  of  opinion  that  the  principle  laid  down 
in  Bickerton  y.  Walker  applies  to  the  j^resent  case, 
and  that  the  plaintiffis  haye  a  better  equity  than  tha 
defendants.  The  appeal,  therefore,  fails  and  must  be 
dismissed. 

Appeal  dismissed. 

Solicitors   for   the   plaintifBi,  Morgan,    Upjohn,  k 
Leech. 

Solicitors  for  the  defendants,  HunUr  &  Haynes, 


April  21,  21 


From  E.  B.  Diy.  ; 

(Vaughan  Williams,  Stirling,  and  | 

(%zen8-Hardy,  L.JJ.)  ) 

Johnston  v.  Gbbat  Wsstbrn  Railway  Oo.  (o.) 

iVodwe — New  trial  —  Railvoay  accident  —  Damages — 
Application  for  a  new  trial — Excessive  damage^Per' 
sonal  inJuries^Loss  of  income— Misdirection  of  jtsry 
— Wrong  measure  adopted  ly  jury. 

If  a  jury  in  awarding  damages  to  a  pUUnUff  injmed 
in  a  railway  accident  applied  a  wrong  meatuirt  or  teok 
into  consideration  matters  which  they  ought  not  to  kam 
taken  into  consideration  in  contravention  of  the  direeUcti 
of  the  judge,  and  the  court  can  draw  such  an  it^erem 
from  tlie  amount  awarded  and  all  the  drcumUances  of 
the  case,  a  new  trial  may  he  ordered,  although  the  comi 
is  not  in  a  position  to  say  that  the  mere  quaDtmn  of 
excess  tvas  so  large  that  no  reasonable  jury  could  have 
arrived  at  such  an  amount.    But  if  the  jury  in  etUmat' 
ing  the  amount  took  into  consideration  the  fad  that  the 
plaintiff  would  bedebarred  from  following  thtpnftmw. 
for  which  he  had  fully  qualified  hime^ft  ^  ^^^ 
relevant  matters,  then,  although  the  amount  awarded 
appears  excessive,  it  is  not  for  the  court  to  traveru  ike 
verdict,  and  an  application  for  a  new  trial  on  the  gnwd 
of  excessive  damage  wUl  be  refused. 

The  decision  of  the  Court  of  Appeal,  laid  domn  is 
Praed  v.  Graham,  38  W.  B.  103,  24  Q.  B.  D.  53, 
although  it  binds  the  court,  does  not  prevent  the  comi 
from  looking  at  other  decisions  of  the  Court  of  Appeal^ 
viz.,  Phillips  v.  London  and  South- Western  Biilway 
Co.,  27  W.  B.  797,  4  Q.  B.  D.  406,  28  W.  IL  10,  5 
Q.  B.  D.  78,  as  construing  Praed  v.  Graham  in  theligU 
of  those  decisions. 

Decision  in  Bowley  v.  London  and  North- Western 
RaQway  Oo.,  21  W.  B. 869,  L.  B. 8  Exch.  22l,adopUd. 

This  was  an  api^catton  by   the  defendants  for 
lent  or  new  mal  from  a  yerdiot  and  judgmeiit 


of  Grantham,  J.,  and  a  special  jury  of  Midi 

The  facts  were  as  follows:  The  aoiioa  wsi 
brought  to  recoyer  damages  for  personal  injury 
oauied  to  the  plaintiff  in  a  railway  acoident  on  the 
defendant  company's  railway. 

The  plaintiff,  Mr.  G.  W.  P.  Johneton,  was  engaged 
in  business  as  an  engineer,  and  was  trayelling  froa 
Cardiff  to  Liyerpool  for  the  purpose  of  iospeeting 
some  property  on  the  day  in  question.  When  he  wss 
only  a  few  nules  from  hi*  dertination,  the  carriage  in 
which  he  was,  was  dvailed  owinx  to  the  negligeoee 
of  the  company's  seryauts,  and  dragged  on  its  side 
for  about  160  yardt,  and  im  consequ<moe  the  plaintdTs 
left  leg  was  seriously  injured,  and  he  wae  under 
medical  treatment  for  seyeral  montht . 

The  question  of  negligence  was  not  ditputed  by  the 
defendant  company,  and  the  only  questiim  in  dtapste 
was  as  to  the  amount  of  damage  to  whioh  th»  pttia- 
tiff  wa^  entitled. 

At  the  trial  eyidenoe  was  giyen  by  medioal  mm. 

(a.)  Reported  by  A.  B.  Tatloub,  Esq.,  Baniater- 
at-Law. 
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that  the  plaintifTB  leg  wonld  never  probably  be  as 
^ood  again  as  before  the  aooident,  bat  an  operation, 
if  suooessfu],  would  certainly  considerably  benefit 
him,  though  even  in  that  case  he  would  hftve  to  be 
Tejy  careful  as  to  how  he  used  it. 

^e  plaintiff  was  connected  with  a  firm  well  known 
in  the  engineering  world,  the  partners  in  the 
Johnston  Idne,  a  well-known  liverpool  firm,  being 
his  undes,  and  he  had  gone  through  a  very  strict 
training  for  an  engineer,  had  obtained  a  first- 
class  certificate,  and  was  well  qualified,  his  inten- 
tion being  to  obtain  the  post  of  superintendinff  marine 
engineer,  and  as  he  had  such  good  qualmcations, 
had  every  prospect  of  obtaining  the  post.  At  the 
time  of  the  accident  he  was  Uving  with  his 
father,  and  was  temporarily  employed  by  him  on 
some  engineering  business,  at  a  salary  of  £3  per 
week.  EJYidence  was  given  relating  to  the  necessity 
of  a  superintendent  marine  engineer  bdng  obliged  to 
be  sound  in  wind  and  limb,  as  the  work  consisted  to 
a  great  extent  of  going  up  and  down  ladders  and 
into  places  difficult  of  access.  Also  that  he  was  well 
qualmed  for  the  post,  which  were  usuiJly  well  paid, 
the  salary  yarding  from  £750  to  £1,000  a  year,  and 
sometimes  £1,500  a  year. 

The  plaintiff  had  applied  for  the  post  as  engineer 
manager  at  a  high  salary,  and  which,  but  for  his 
physical  condition,  he  would  have  obtained. 

At  the  time  of  the  trial  he  was  earning  £2  lOs.  per 
week. 

The  defendants  on  their  part  showed  that  by  certain 
evidence  such  would  not  be  the  case,  and  that  he 
would  still  be  able  to  attend  to  his  profession. 

The  jury  awarded  the  plaintiff  £3,000  damages. 

The  defendant  company  appealed  for  misdirection 
by  the  judge  in  misstating  aod  not  explaining  to  the 
jury  the  medical  evidence,  and  by  omitting  to  tcdl 
them  how  they  should  assess  the  damage  for  loss  of 
income,  and  that  the  damages  were  excessive. 

Lawion  WalUm,  K.C,  and  Path  Qoff,  for  the 
appellants. 

Bu/tAS  lioaca,  K,C„  and  Cheater  Jone$,  for  the 
respondent  plaintiff,  referred  to  Fraed  v.  Graham,  38 
W.  B.  103,  24  Q.  B.  D.  53,  38  W.  B.  Dig.  109. 

LawBon  WalioUt  K,C.,  in  reply,  cited  Rowley  v. 
London  and  North-Western  BaUway  Co.,  21  W.  B. 
869,  L.  B.  8  Exch.  221,  21  W.  B.  Dig.  8. 
[Vatjghaw  Williams,  L  J.— P^»Wtp«  v.  London  and 
South' Weetem  Railway  Co,,  27  W.  B.  797,  4  Q.  B.  D. 
406.  at  p.  409,  27  W.  B.  Di^.  68,  28  W.  B.  10,  5 
a  B.  D.  78,  28  W.  B.  Dig.  73.] 

YAxraHAir  Williahs,  L.  J.— I  have  endeavoured  to 
give  this  case  every  ooniideration.  In  these  railway 
company  cases  it  is  impossible  to  ignore  the  fact  that 
juries  are  prone,  when  damages  are  being  sought  in 
respect  of  injuries  sustained  in  an  accident,  to  givA  a 
larger  amount  than  justice  would  permit.  Un£ubt- 
edly  £3,000  does  seem  somewhat  Lurge,  and  I  do  not 
hesitate  to  say  that  is  a  larger  amount  than  I  my- 
self would  have  given.  But  it  is  plain  upon  the 
authorities  that  the  fact  that  the  verdict  is  for  a 
larger  sum  than  the  court  would  itself  have  ffiven 
is  not  a  sufficient  reason  for  granting  a  new  trial. 
If  the  only  matter  that  the  court  has  brought 
before  It  is  an  overestimate  of  the  damages,  I  take  it 
that  the  rule  laid  down  by  Lord  Bsher,  M.B,  in 
Praed  v.  Graham,  38  W.  B.  103,  24  Q.  B.  D.  53,  if 
properly  understood,  plainly  binds  us.  By  that  I 
mean  that  though  this  case,  a  decision  of  the  Oourt 
of  Appeal,  binds  the  oourt  in  the  present  case,  now  it 
does  not  prevent  us  from  looking  at  other  decision! 
of  the  wxat  of  Appeal  and  construing  Praed  v. 
Graham  in  the  light  of  those  other  decisions.    But  I 


repeat  that  if  it  had  been  only  an  overestimate  of 
the  damages  which  could  be  urged  against  the 
verdict,  then  the  rule  laid  down  by  I^rd  Bsher,  M.B., 
should  govern  our  decision,  and  there  is  nothing,  so 
far  as  I  can  lee,  in  anv  of  the  other  decisions  of  the 
Oourt  of  Appeal  which  at  all  impugns  our  decision. 
Now,  the  rule  laid  down  by  Lord  Esher,  M.B.,  in 
Praed  v.  Graham  is  thus  expressed :  *'  I  think  that 
the  rule  of  conduct  is  as  nearly  as  possible  the  same 
as  where  the  court  is  asked  to  set  aside  a  verdict  on 
the  ground  that  it  i«  against  the  weight  of  evidence. 
If  the  court,  having  folly  considers  the  whole  of 
the  circumstances  of  the  case,  came  to  this  conclu- 
sion only — 'We  think  that  tke  damages  are  larger 
than  we  ourselves  should  have  given,  but  not 
BO  large  as  that  twelve  sensible  men  could 
not  reasonably  have  given  them '  —  then  they 
ought  not  to  interfere  with  the  verdict.*'  If  one 
locMu  merely  at  the  alleged  overestimate  of  the 
damages  in  this  case  before  us,  I  am  not  prepared  to 
say  that  the  damages  are  so  large  as  tnat  twelve 
sensible  men  could  not  reasonably  have  given  them. 
But  in  my  judgment  if  one  looks  at  the  dedsion  in 
PhillipB  V.  London  and  8outh-We»tern  Railway  Co.,  27 
W.  B.  797,  4  0.  B.  D.  406,  28  W.  B.  10,  5  Q.  B.  D. 
78,  either  in  the  Queen's  Bench  in  the  judgment  of 
Oodkbum,  L.O.  J.,  or  in  the  Oourt  of  Appeal  in  the 
jud^ent  of  James,  L.J.,  it  seems  to  me  that  it  may 
be  nght  to  order  a  new  trial,  although  one  could  not 
say  tiaat  the  damages  are  so  large  that  twelve  sensible 
men  could  not  reasonably  have  given  them — that  is, 
in  a  case  in  which,  idthough  the  court  cannot  come  to 
the  conclusion  that  the  damages  are  perversely  large, 
yet  the  amount  enables  the  court  to  say  that  uie  jury 
must  have  disregarded  a  direction  as  to  the  measure 
of  damages  which  they  ought  to  have  regarded.  In 
Phillips  V.  London  and  South-  Western  Railway  Co.  the 
dama^  were  impugned,  not  as  bein^  too  Ifurge,  but 
as  bemg  too  small,  and  the  suggestion  apparently 
was  that,  the  plaintiff  having  been  so  injured  that  he 
wonld  be  thereby  debarred  from  continuing  to  earn 
his  livelihood  in  his  profesiion,  the  jury,  instead  of 
measuring  his  loss  in  relaUon  to  the  amount  of  his 
earnings  antecedently  to  the  accident,  chose  to  take 
into  consideration  the  fact  that  he  had  a  wealthy 
wife  and  was  therefore  not  placed  in  drcnmstances 
which  made  it  necessary  for  him  to  earn  his  own 
livelihood.  That  was  an  inference,  then,  drawn  from 
the  circumstances  of  the  case,  together  with  the 
amount  of  damages.  And  I  take  it  the  same  principle 
applies  if  the  damages,  instead  of  being  impugned 
as  being  too  small,  as  in  Phillips  v.  London  and 
South-Western  Railway  Co.,  haa  been  impugned 
as  being  too  large,  as  in  the  present  case.  In 
either  case  I  think  it  is  equaUv  true  that  if  the 
court,  from  the  circumstances  of  the  case  and  the 
amount  of  the  damages,  can  draw  the  inference 
that  the  jury  must  have  applied  a  wron^  measure 
of  damage  in  contravention  of  the  direction  of  the 
judge,  the  court  may  order  a  new  trial,  although  it  is 
not  in  a  position  to  say  that  the  mere  quantum  of 
excess  is  so  larve  that  no  reasonable  jury  could  have 
arrived  at  snoh  an  amount.  I  would  refer  to  the 
following  passage  in  the  jadgm«nt  of  Oodkbum, 
L.O.J.  (4  a  B.  D.,  at  p.  407).  [His  lordship  read 
the  passage,  and  continued :]  So  in  the  present  case, 
if  I  could  come  to  the  conclusion  that,  looking  at  the 
figures,  the  jury  must  have  taken  into  account  some 
head,  or  some  measure  of  damage  not  properly 
involved  in  the  plainliff's  daim,  I  should  say  that  we 
ought  to  order  a  new  trial.  The  Oourt  of  Appeal 
affirmed  the  decision  of  Oodkbum,  L.O.J.,  and 
James,  L.J.,  said:  '<  We  asree  that  judges  have  no 
right  to  overrule  the  veraict  of  a  jury  as  to  the 
amount  of    damages  morely  because  they  take   a 
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di£E(Breiit  view,  and  I  think  that  if  they  had  been  the 
jury  they  woold  have  given  more  or  they  would  have 
given  leee,  still  the  verdicts  of  juriea  as  to  the 
amount  of  damages  are  subject,  and  must  for  the 
sake  of  justice  be  subject,  to  the  supervision  of  a 
court  of  first  instance,  and,  if  necessary,  of  a  court  of 
appeal,  in  this  wav,  that  is  to  say,  if  in  the  judgment 
of  the  court  the  damages  are  unreasonably  large  or 
unreasonably  small,  then  the  court  is  bound  to  send 
the  matter  for  reconsideration  by  a  jnry." 

It  seems  to  me  that  there  is  nothing  in  these  words 
of  James,  L.  J.,  inconsistent  with  Lord  Esher's  rale  in 
Fraedy.Oraham.  Ths  Lord  Justice  continued :  '*The 
Queen's  Bench  Division  came  to  the  conclusion  in  this 
case  that  the  amount  of  the  damages  was  unreason- 
ably small,  and  for  the  reasons  which  were  given 
by  the  Lord  Ohief  Justice,  pointing  out  that  certain 
topics  which  the  jury  could  not  have  taken  into 
consideration,  I  am  of  opinion,  and  I  believe  my 
colleagues  are  also  of  opmion,  for  the  same  reasons 
and  upon  the  same  grounds,  that  the  damages  are 
unreasonably  small,  to  what  extent  of  course  we 
must  not  speculate,  and  have  no  business  to  say." 

Now,  in  my  opinion,  the  only  way  in  which  the 
figure  of  the  damages  and  tiie  droumstances  of 
the  present  case  could  prove  that  the  jury  in 
measuring  the  damages  took  into  consideration  topics 
which  they  ought  not  to  have  taken  into  consider- 
ation, or  applied  a  measure  of  damage  which  they 
ought  not  to  have  applied,  would  be,  if  we  could  draw 
the  inference  that  the  amount  of  ttte  verdict  proved 
that  the  jary  had  disregarded  the  fact  to  wluch  their 
attention  was  called  by  Qrantham,  J.,  that  the 
accidents  of  life  and  other  elements  ought  to  be 
taken  into  consideration  so  as  to  prevent  a  jury  from 
giving  a  plaintiff  such  a  sum  as  would  be  simply  an 
investment,  enabling  him  to  do  nothing  to  earn  his 
livelihood.  Now,  one  can  only  come  to  such  a  con- 
clusion if  it  could  properly  be  said  that  no  jury, 
having  regard  to  the  evidence,  could  have  put  the 
difference  between  the  prospective  earnings  of  the 
plaintiff  if  he  had  been  iminjured  and  those  earnings 
after  his  injury  at  a  hteher  figure  thim,  say,  £X  a  year, 
and  then  if  you  found  that  the  amount  of  the  vercUct, 
after  deducting  all  special  damage,  and  all  damages 
given  for  personal  pain  and  suffering,  was  a  sum  whidi 
equalled  or  exceeded  the  sum  which  would  purchase  a 
life  annuity  for  a  personof  the  plaintiff's  age  equal  to  the 
difference  to  which  I  have  referred.  In  sucm  a  case  I 
think  a  new  trial  might  be  ordered  without  r^erence 
to  any  perversity  of  mind  of  the  jury  in  regard  to  the 
quantum.  In  any  case  in  which  you  are  able  to 
draw  the  inference  that  the  jury  either  included  a 
topic  which  ought  not  to  faiave  been  included,  or 
measured  the  damaees  by  a  measure  which  ought 
not  to  have  been  appued,  I  think  there  ought  to  be  a 
new  triaL  But  I  am  not  prepired  to  say  that  that  is 
so  in  the  present  case.  It  certainly  is  very  difficult 
to  estimate  the  damsges  in  this  case,  but  I  think 
that  if  you  take  the  evidence  as  a  whole,  it  is  not 
unreasonable  to  say  that  the  jaiy  were  entitled  to 
take  into  consideration  as  a  material  and  substantial 
matter  the  possibility  that  this  plaintiff  would  never 
be  able  to  accept  the  position  of  a  superintendent  of 
marine  engineering,  as  there  is  no  doubt  he  was 
qualified  for  it;  and  at  the  time  of  the  accident  it 
was  the  intention  of  his  life.  He  was  just  putting  a 
finishiog  touch  to  his  education,  not  in  respect  of  the 
special  matter  of  marine  engineering,  but  in  respect 
of  the  general  knowledge  wmch  every  engineer  ou^ht 
to  have,  and  he  was  doing  this  because  having 
regard  to  the  interest  of  his  family  in  shipping,  it 
was  reasonably  certain  that  as  soon  as  he  was 
qualified  he  would  obtain  snch  a  post;  and  that  he 
was  qualified  and  highly  qualified  there  is  no  doubt. 


What,  then,  ought  we  to  do  if  there  is  evideose 
which  would  juatify  a  jury  in  coming  to  a  condosion 
that  it  was  extremely  doubtful  whether  tiie  plaintiff 
would  ever  be  able  to  fill  such  a  post  F    Apparently, 
from  the  evidence,  the  position  of  a  superintendii^ 
marine  engineer  is  a  well-paid  position.    Under  theie 
drcumatances  it  is  extremely  difficult  to  form  any 
positive  opinion  as  to  the  amount  of  the  difference  in 
the  plaintiffs   prospective   earnings — ^the   diffefenoe 
between  what  he  would  have  got  if  there  had  bees 
no  aoddent  and  what  he  would  be  able  to  get  einoe 
the  accident ;  and  I  do  not  see  my  way,  by  resson 
of  the  amount  of  the  damages  or  of  the  evidenoe, 
to  sajr  that   the  jury   have  takaa  into  connden- 
tion  either  topics  or  a  measure  of  damages  wbidi 
they  ought  not  to  have  taken  into  considerstioD. 
I  cannot  ssy  they  have  disregarded  the  mis  l«id 
dotm  in  Bowley  v.  London  and  North^WeOern  BaU- 
way  Co.y  21  W.  B.  869,  L.  B.  8   Exch.  221,  tkit 
the  jury  may  not  properly  assess  as  damages  a  ibiii 
of  money  equal  to  the  present  price  or  valne  d 
an   annuity  equal    to    tlukt   income   which  wodd 
probablj  have  been  earned  by  the  plaintiff  bat  for 
the  accident.     Tliis  being  so,  I  have  now  only  to 
deal  shortly  with  the  suggested  misdirection.   [Hii 
lordship  read  the  sumuung  up,  and  came  to  the  eon- 
dudon  that  the  direction  of  the  learnt  jadge  wu 
accurate.]    The  learned  judge  further  stated:  "He 
is  not  fitted  for  that  for  which  he  has  spent  tin 
greater  part  of  his  life  in  qualifying  himself,  and 
successfully  qualifying  himseif."    Having  regtfd  to 
the  fact  that  the  jury  had  the  endence  of  tiia  expirti 
before  them,  I  do  not  think  they  could  hife  mil- 
understood  that  last  sentence.    On  the  whde,  there- 
fore, my  judgment  is  that  the  application  for  anew 
trial  must  be  refused. 

SxiRLma,  L.  J. — I  am  of  the  same  opiaioo,  and  I 
have  really  very  litUe  to  add,  but  out  of  ra^eot  to 
the  argument  which  has  been  addressed  to  us  I  wiah 
to  state  very  shortly  the  grounds  on  whidi  I  haft 
arrived  at  my  condudon.    The  question  is  as  to  tbe 
amount  of  damages  to  which  the  plaintiff  is  entitled 
by  reason  of  a  railway  acddent.    The  plaintiff  if  a 
young  man  of  twenty-eight,  who  has  been  tztined 
for  the  position  of  a  superintending  marine  engines. 
He  has  trained  himself  for  that,  not  mscdy  bioaosB 
engineering  is  a  profesdon  to  which  he  <usirea  to 
apply  hiniself,  but   because   he   had   the  proqieot 
through  his  relatives  of  filline  snch  a  poet.    At  tlie 
time  of   the   accident   he   hmai  not   obtMued  ttat 
podtion.    He  was  then  only  in  the  employment  d 
his  father's  firm  temporarily,  at  a  salary  of  £3  per 
week,  and   living   at   home.     Then   oocnned  vm 
acddent,  and  af  tw  it  he  made  an  attempt  to  dbtaiB 
emplovment    in    connection   with    some    ataaaaan 
abroad;  his  application  was  refused  on  the  gronsd 
of  his  phydcal  condition.    Tlie  salary  attacSed  to 
that  employment  would  have  been   £500  a  yesc 
rising  annuidly.     There  is  ample  evidenoe  th^  be 
was  well  quaMed  to  fill  that  podtion«    That  is  hot 
matters  stood  at  the  time  of  the  triaL    But  it  waa 
soid  that  he  might  submit  to  an  operation  iHiidi,  H 
sucoessf  ol,  would  greatly  improve  ms  condition,  aid 
he  was  willing  to  submit  to  it.    Of  oourae  tiiere  ii 
always   a  certain   amount   of   risk   attmding  say 
operation,  but  in  the  present  state  of  surgioid~£]l,  as 
I  read  the  evidence,  the  danger  in  this  caao  wooU 


not  be  great  But  what  would  be  the  posiiioB 
supposing  that  the  operation  was  BucoeBsful  ?  The 
plamtiff's  prindpal  meidical  witness  said  that  evsn  ii 
the  operation  were  successful,  it  would  be  ^"*piTf'^* 
for  him  to  bs  as  good  as  before  tiie  »cHadff«*t 
and  that  he  ought  not  to  take  any  plaoe  aeosi- 
aitsting  him  having   to   go   up  or  down   ladds^ 
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Now,  that  bdog  the  general  outline  of  the  case,  for  I 
think  there  is  no  great  difference  in  the  medical 
opinions,  the  question  is  whether  the  jury  have  come 
to  a  conclusion  which  we  can  call  in  question  by 
reason  of  their  having  ffi,ven  a  verdict  for  £3,000. 
Of  that  sum  about  £450  is  in  respect  of  expenies  and 
lois  of  income  which  at  the  date  of  the  trial  had 
been  already  incurred.  There  remains,  therefore,  a 
sum  of  £2,250,  which  is  the  compensation  for  the 
prospective  loss  to  this  young  man  m  his  i>rofession. 
Looking  at  all  the  circumstances  and  weighing  them, 
I  am  unable  to  come  to  the  conclusion  that  the  lurv 
have  either  taken  into  consideration  matters  which 
they  ought  not  to  have  taken  into  consideration,  or 
that  the  sum  is  one  which  twelve  sensible  men  could 
not  reasonably  have  awarded.  In  these  droumstances, 
although  I  do  not  think  I  should  myself  have  come  to 
the  same  conclusion  as  to  the  amount  of  damages,  I 
do  not  see  my  way  to  interfere  with  the  verdict  and 
judgment. 

CozBNS  Habdy,  L.J.— I  agree. 

Applicaiion  refused. 

Solicitors,  B.  B,  NeUon ;  Leslie  WilliarM  &  Alder. 


From  K  B.  Div.  \ 

(OoUins,  M.B.,  and  Bomer  and  >  March  11. 

Mathew,  L.JJ.)  ) 

Habman  v.  AmsLiE.  (a.) 

Landlord  and  tenant — Lease  ^Affirmative  and  negative 
covenants — Covenant  not  to  assign  or  sublet  without 
lessor*  s  consent — Proviso  for  re-entry  on  breach  of  any 
covenant  on  the  lessee*  s  part  to  be  performed. 

A  lease  of  a  house  contained  covenants  by  the  lessee  to 
pay  rates,  taxes,  and  repairs  and  not  to  assign  or  under- 
let  the  premises  without  first  obtaining  the  lessor* s  consent 
in  writing,  and  it  contained  a  proviso  for  re-entry  that 
"  if  the  lessee  shall  commit  any  breach  of  the  covenants 
hereinbefore  contained,  and  on  his  part  to  be  performed, 
then  tlie  said  lessor  may  re-enter  upon  the  premises.** 
The  lessee  underlet  t?ie  premises  without  obtaining  the 
leesor's  consent. 

Held,  that  the  proviso  for  re-entry  applied  to  breaches 
of  negative  as  well  as  affirmative  covenants,  and  that  as 
there  had  been  a  breach  of  the  covenant  not  to  assign  or 
underlet  without  the  landlord* s  consent,  a  forfeiture  had 
occurred,  and  the  landlord  was  entitled  to  recover  the 
jpossession  of  the  house. 

DtcieUm  of  Wright,  J.  ([19031  2  K.  B.  241), 
reversed. 

Appeal  by  the  plaintiff  from  a  judgment  of  Wright, 
J.,  who  tried  the  action  without  a  jury. 

The  actiim  was  brought  to  recover  possession  of 
certain  premises  by  the  assignee  of  the  reversion 
upon  a  lease  of  them  against  the  assignee  of  the 
lease  as  upon  a  forfeiture. 

The  indenture  of  lease,  which  was  dated  the  8th  of 
July,  1885,  witnessed  that  in  consideration  of  the 
rent  and  covenants  thereinafter  reserved  and  con- 
tained on  the  part  of  the  lessee  to  be  paid,  observed, 
ADd  performed,  the  lessor,  Mrs.  S.  Popplesdorf, 
demised  the  house  No.  76,  High-street,  Southend,  to 
the  lessee,  one  Alderman,  for  a  term  of  twenty-one 
years  at  a  rental  of  £60. 

The  lease  contained  a  covenant  by  the  lessee  not  to 
use  the  premises  for  any  business  except  that  of  an 
outfitter  without  the  licence  in  writing  of  the  lessor. 
The  lease  also  contained  a  proviso  for  re-entry  in 

(a.)  Beported  by  Ebskhtb  Bsid,  Esq.,  Barrister- 
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case  the  lessee  should  ''make  default  in  the  per- 
formance of  any  of  the  covenants  upon  his  part  to  be 
performed." 

The  original  lessor  gave  the  original  lessee  licence 
ia  writing  on  the  7th  of  February,  1887,  to  assign 
the  lease  to  one  Comber,  and  by  the  same  document 
gave  her  consent  <*  that  hereaiter  any  art,  trade,  or 
business  may  be  carried  on  in  the  said  premises  except 
that  of  a  photographer,  hairdresser,  or  tobacconist." 
And  by  an  indenture  of  even  date  Alderman,  in 
pursuance  of  the  said  licence,  assigned  the  lease  to 
Oomber.  In  July,  1897,  the  plaintiff  Harman 
purchased  the  reversion  from  Mrs.  ropplesdorf. 

By  an  indenture  dated  the  2nd  of  October,  1899, 
Oomber  assigned  the  lease  to  the  defendant  Alnslie, 
who  subsequenUy  permitted  part  of  the  premises 
to  be  used  as  a  baker  and  confectioner's  shop. 

The  plaintiff  claimed  that  this  constituted  a  breach 
of  the  covenant  in  the  lease  of  July,  1885,  and 
brought  this  action  to  recover  possession  of  the 
premises  under  the  proviso  for  re-entry. 

It  was  contended  for  the  defendant  that  the  licence 
given  by  the  original  lessor  in  February,  1887,  to  use 
the  premises  for  trades  other  than  that  of  an  outfitter 
CDuriBd  for  the  benefit  of  the  defendant;  and  that 
there  was  consequently  no  breach  of  the  covenant ; 
and,  further,  that  if  there  was  a  breach,  the  proviso 
did  not  authorize  the  plaintiff  to  re-enter  for  a 
breach  of  a  negative  covenant. 

Wriffht,  J.,  held  that  the  proviso  for  re-entry 
applied  only  to  breaches  of  positive  and  not  of 
negative  covenants.  He  intimated  that  the  licence 
given  in  1887  by  Mrs.  Popplesdorf  to  the  then  tenant 
to  oairy  on  anjr  trade  with  certain  specified  exceptions 
was  in  his  opinion  sufficient  licence  to  the  defendant 
as  the  assignee  of  the  lease,  and  therefore  he  was 
prepared  to  hold  that  there  had  been  no  breaclt  of 
covenant,  had  it  been  necessarv  to  decide  that 
question.  He  therefore  gave  judgment  for  the 
defendant. 

The  plaintiff  appealed. 

Younger,  K,C,,  and  Samuel  Green,  for  the  plaintiff. 
— ^We  rely  upon  the  breach  of  covenant  not  to  underlet 
the  premises  without  the  consent  in  writing  of  the 
lessor  as  sufficient  to  entitle  the  plaintiff  here  to 
judgment.  The  word  **  performed  "  in  the  proviso 
tor  re-entry  is  applicable  to  negative  as  well  as  positive 
covenants,  and  therefore  Wright,  J.,  ought  not  to  have 
held  that  the  proviso  for  re-entry  must  be  understood 
as  applying  only  to  breaches  of  the  affirmative  coven- 
ants. Doe  V.  Marchelli,  1  B.  &  Ad.  715,  35  B.  B.  420, 
is  a  decision  on  this  point.  In  Oroft  v.  Lvmdey,  6 
W.  B.  524,  6  H.  L.  0.  672,  the  words  were  <*  per- 
formed, obsei ved,  and  kept,"  and  therefore  the  question 
did  not  arise,  but  Martin,  B.  (at  p.  719),  expressed 
obiter  a  view  in  favour  of  the  plaintiff's  contention.  In 
West  V.  Dobb,  18  W.  B.  1167,  L.  B.  5  a  B.  460,  which  is 
the  next  in  order  of  date,  Kelly,  O.B.,  and  OhanneU,  B., 
seem  to  have  thought  that  a  clause  of  re-entry  api^ed 
only  to  a  p  sitive  covenant,  but  there  again  the  opinion 
was  only  dicta,  and  seem  to  be  contrary  to  all  the  other 
cases.  In  Hyde  v.  Warden,  25  W.  B.  65,  3  Ex.  D.  72, 
a*^^  p.  82,  the  judnneut  of  Amph?6tt,  L  J.,  which  was 
read  by  Brett,  LHT.,  there  was  a  didum  in  favour  of 
the  defendant ;  but  in  Barrow  v.  Isaacs,  39  W.  B. 
338,  [18911  1  Q.  B.  417,  there  were  dida  by  Lord 
Bsher,  M.B.  (at  p.  419),  and  of  Kay,  L.J.  (at  p.  424), 
that  ''performance"  was  applicable  to  negative  as 
well  as  affirmative  covenants.  Secondly,  on  the  con- 
struction of  the  lease  taken  as  a  whole  it  would  seem 
that  the  words  *<peiformed"  and  <* observed"  were 
used  indefinitely  and  are  used  interchangeably  with 
reference  to  affirmative  and  negative  covenants. 
Thirdly,  the  substance  and  not  the  form  of  the  ooven- 
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ant  most  be  looked  at,  and  so  regarded,  the  oovenant 
not  to  assign  or  underlet  without  the  lessor's  consent 
is  not  wholly  negative.  The  oovenant  is  in  substance 
to  get  the  consent  in  writing  of  the  lessor.  The 
affirmatiye  element  is  the  procuring  the  lessor's  consent 
before  assigning,  and  in  that  sense  is  capable  of 
beiog  performed,  and  that  is  really  the  element  of 
substance ;  the  negative  element  of  that  form  may  be 
disregarded  :  Duke  of  8t  Alban$  y.  EUis,  16  Bast  352, 
14  E.  E.  361 ;  Clegg  v.  Hand$,  38  W.  E.  433,  44  Cb. 
D.  503,  at  p.  522;  Metropolitan  Electric  Supply  Co,  v. 
Ginder,  49  W.  B.  508,  [1901]  2  Oh.  799,  at  p.  806; 
Manchester  Ship  Canal  Co.  y.  Manchester  Bacecourse 
Co.,  49  W.  B.  418,  [1901]  2  Ch.  37 ;  Sear  y.  House 
Property  and  Investment  Society,  29  W.  E.  192,  16  Gh. 
D.  387 ;  Mason  y.  Corder,  7  Taunt.  9,  17  E.  E.  427. 
The  lessee  haying  broken  his  obligation  to  retain  pos- 
session until  the  consent  in  writing  of  the  lessor  to 
assign  the  premises  was  obtained,  the  proviso  as  to 
re-entry  applied,  and  the  plaintiJS  was  entitled  to 
judgment. 

Hume  Williams,  K.C.,  and  B.  J.  W.  Neville,  for  the 
defendant — ^The  authorities  show  that  a  forfeiture 
clause  must  be  construed  strictly,  and  upon  the  facts 
the  plaintiff  was  not  entitled  to  recover.  The  weight 
of  authority  is  all  in  the  defendant's  favour,  for  there 
is  no  case  where  there  is  a  direct  decision  that  tiie 
word  "  performed  "  in  such  a  dause  as  the  one  that 
is  now  being  considered  has  been  held  to  apply  to  a 
negative  oonvenant:  Docy.  Marchetti,  1  B.  &  Ad.  715, 
35  B.  E.  420 ;  Doe  v.  Godwin,  4  M.  &  8.  265, 16  E.  B. 
463 ;  and  i>06  v.  Stevens,  3  B.  &  Ad.  299,  37  B.  E.  429. 
Besides  these  authorities  there  are  dida  to  the  same 
effect  in  man^  cases,  from  Croft  v.  LtmUy  down  to 
the  decision  in  Borrow  v.  Isaacs.  Fry,  J«,  in  Evans 
V.  Davis,  27  W.  B.  285,  10  Ch.  747,  and  Lopes,  J.,  in 
Timrns  v.  Baktr,  49  L.  T.  106,  31  W.  B.  Dig.  167,  the 
word  ''perform"  had  an  essentially  active  meaning, 
and  was  not  held  applicable  to  a  negative  covenant,  for 
a  negative  cannot  be  performed.  There  is  no  sub- 
stance in  the  plaintiff's  contention  that  a  covenant  not 
to  asn^  without  the  lessor's  consent  was  essentially 
a  positive  covenant.  The  fact  that  there  is  a  provision 
for  the  withdrawal  of  the  prohibition  cannot  convert 
the  obligation  not  to  assi^  without  consent,  which  is 
ne^tive,  into  an  affirmative  obligation.  Nor  does  the 
plaintiffs  contention  that  the  words  "to  be  per- 
formed" mean  to  be  "observed  and  pwf ormed  " 
really  carry  the  argument  further  in  his  favour,  for 
both  the  words  "  observe  "  and  "pwform  "  occur  at 
the  beginning  of  the  lease  and  in  the  covenant  for 
quiet  enjoyment.  If  the  words  '*  and  on  his  part  to 
be  performed  "  are  construed  as  merely  equivalent  to 
the  "lessee's  covenants,"  they  fail  to  have  any 
meaning,  for  the  proviso  would  have  same  effect 
fxactly  if  it  had  ended  at  the  word  "contained." 
The  omission  of  the  word  "observed"  in  the  proviso 
for  re-entry  was  an  intentional  omiesion,  and  effect 
ought  to  be  given  to  it  on  the  estat^hed  rule  of 
construction. 

Younger,  K,C.,  replied. 

CoLUNS,  M.E.— 'The  question  in  this  case  is  whether 
the  plaintiff,  who  is  the  aseignee  of  the  xeversion  of 
certain  leased  premises,  has  the  right  to  eject  the 
defendant,  who  is  the  assignee  of  the  lease,  under  a 
proviso  contained  in  the  lease  for  forfeiture  aud 
re-entry  in  certain  events.  The  alleged  grounds  for 
forfeiture  are  a  breach  of  a  covenant  not  to  carry  on 
certain  trades  on  the  premises  in  question,  and  a 
breach  of  a  covenant  not  to  assign  or  underlet  without 
the  consent  of  the  lessor.  The  case  has  been  narrowed 
down  to  the  question  whether  there  has  been  a  breach 
by  the  defendant  not  to  underlet  without  consent. 
The  main  point  decided  by  my  brother  Wright,  J.,  at 


the  trial  was  that  the  proviso  for  re-entry  by  its  terms 
was  inapplicable  to  a  negative  covenant,  as  the  woid 
"  performed"  pointed,  in  his  o^nnion,  only  to  poiiiti?e 
covenants.    It  is  therefore  necessary  to  consider  the 
exact  wording  of  the  lease.    It  was  held  by  Wnght, 
J.,  that  the  words  of  the  proviso  being  "if  the  siid 
lessee  shidl  commit  any  breach  of  the  covt^nants  here- 
inbefore contained,  and  on  his  part  to  be  performed 
then    .    .    .    the  said  lessor  may  re-enter  upon  the 
said  premises,"  tiiose  words  made  it  impossible  to 
give  effect  to  the  proviso  where  the  breach  was  s 
negative  covenant,  IUlc   that   against  assigning  or 
underletting,  because  the  word  "performed"  was 
inappUoable  to  such  a  covenant.    The  notion  apoo 
whi<m  the  learned  judge's  ruling  is  founded  gjes  vssy 
far  back,  the  root  of  it  being  apparently  a  statemeot 
in  Co.  Litt.  3035,  which  is  referred  to  in  a  note  to  Dot 
V.  MarcheUi,  1  B.  &  Ad.  715,  35  E.  E.  420,  and  which 
is  as  foUows :  "  A  man  is  bound  to  perform  all  the 
covenants  in  an  indenture ;  if  all  the  covenants  bs  ia 
the  affirmative,  be  may  generally  plead  performsooe 
of  all ;  but  if  any  be  in  Qie  negative,  to  so  maaj  he 
must  plead  specially ;  for  a  negative  oaanot  be  per- 
formed."   That  passage  appears  to  be  the  basis  of  the 
supposed  rule.    The  rule  itself  seems  never  to  hsTe 
been  the  subject  of  a  direct  decision,  but  onlv  of  dicta 
in  various  oases.     The  dictum  of   Lord  Coke  was 
expressly  limited  to  pleading.  He  aaxd  that  a  man  was 
bound  to  perform  all  his  covenants,  but  if  any  of  them 
Were  negative,  he  might  plead  to  them  spedalif  .  Ko# 
it  is  to  be  noticed  that  in  this  very  sentence  Lard  Cab 
treats  the  performance  of  a  covenaut  as  equivalent  to 
giving  effect  to  the  obligation  imposed  by  t£»comiuit. 
A  man  may  very  well  fierf orm  a  covenant  by  refniinDg 
from  ddng  that  which  he  has  undertaken  by  ^ 
covenant  that  he  would  not  do.    The  dtffiooltj  whkk 
has  arisen  seems  to  turn  on  a  confusion  between  vi 
obligation  and  the  method  of  giving  effect  to  the 
obligation— the  difference  between    a   bargiin  sod 
doing  the  duty.impoBed  by  the  bargain.    A  birgein 
like  the  obligation  of  a  covenant  may  in  oertain  eases 
be  p^ormed  by  not  doing  that  which  it  had  be« 
bargained  should  not  be  done.    The  perf  ormanoe  of  a 
covenant  may  very  well  mean  the  giving  effect  to  ^ 
obliffation  of  the  covenant,  whether  the  covenant  he 
positive  or   negative.     The  nearest  approach  to  a 
decision  on  this  oft  dted  dictum  of  Lord  Coke  is  to  he 
found  in  the  case  of  Doe  v.  Marehetti,    It  was  there 
hdd  that  a  proviso  in  a  lease,  giving  power  of  re-entry 
if  the  tenant  should  make  default  in  ^erforAanoe  of 
any  of  the  clauses  by  the  space  of  thirty  days  after 
notice  did  not  apply  to  the  breach  of  a  covenant  not 
to  idlow  alterations  in  the  premises  or  permit  nev 
buildings  to  be  erected  thereon  without  peroussioe. 
That  decision,  however,  in  my  opinion,  is  really  not  a 
decision  on  the  question  raised  in  the  present  m»eal, 
and  for  the  reason  expressed  in  the  passage  I  an 
about  to  read  from  the  judgment  of  Lord  Tentecden: 
' ''  It  cannot  be  supposed  that  the  parties  antic^ated  a 
thirty  days'  notice  being  given  to  raise  the  walls  or 
vary  from  the  original  fSan  of  the  premises  (a  not  to 
suffer  buildings  to  be  erected  or  windows  or  opemngi 
to  be  made.    It  is  quite  different  where  the  notioe 
required  is   to  do  some  such  act  as  repairiog  or 
paying  money;    there   a  stipulation  for    notioe  is 
reasonably  introduced  and  is  evidentiy  for  the  benefit 
of  the  lessee.    Takin|f  the  whole  clause  of  re-entry 
together,  I  think  the  introduction  of  these  words  '  hy 
the  space  of  thirty  days  next  after  notice '  confines  it 
to  those  oovenants  which  are  to  be  petformed  by  the 
lessee  and  which  not  being  performed  he  inours  a 
forfeiture."    Since  then  there  have  been  a  number  of 
other  dicta  on  the  point,  but  they  do  not  when  oaie- 
fuUy  looked  at  amount  to  a  decision  either  way. 
Some  no  doubt  support  the  appellant's  view,  hot 
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there  are  others  that  go  to  support  with  equal  force 
thit  of  the  respondent.    In  Croft  ▼.  Luml^  Martin, 
B.,  at  p.  791  of  the  report  in  6  H.  L.  0.  672,  says : 
"  I  do  not  mjself  consider  there  is  any  inacouracy  in 
language  in  saying  that  a  man  has  performed  bis 
ooTenant  when   he   has  not   done   that  which   he 
ooyenaQted  not  to  do ;  or  that  he  made  default  in 
perfonning  his  covenant  when  he  has  done  it.    The 
abiding  by  a  covenant  is  a  performance  of  it ;   the 
non-abiding   a   non-performance."     BramweU,  B., 
did  not  dissent  from  that  view.    At  p.  705  of  the 
same  report  he  says :  *'  I  think  that  default  of  or  in 
per/ormanoe   of    all   covenants   to   be    performed, 
observed,  and  kept  applies  to  covenants  not  to  do 
Bomethiog  as  well  as  to  ooveuuits  to  do  something.'* 
Those  wtrre  dicta  in  the  appellant's  favour.    Now  let 
us  see  those  that  are  in  favour  of  the  respondent's 
vievr.     The  dicta  in   West  v.    Dobb    expressed    by 
Kelly,  L.C.B.,  and  Ohannell,  B.,  in  tbe  Exchequer 
Chamber  of  the  Court  of  Appeal  in  Hyde  v.  Warden, 
and  others  expressed  by  P/y,  J.,  in  Evans  v.  Davis 
and  Lopes,  J.,  in  Timmis  v.  BaJcer,  were  to  the  same 
effeot.     But   to   my    miud    the   really    important 
authority  on  this  question  in  modem  times  is  to  be 
found  in  Barrow  v.  Isaacs.    There  Lord  Esher  says : 
**  It  was  argued  by  the  defendant's  counsel  that  the 
covenant  was  not  to  underlet  without  the  landlord's 
consent  was  a  negative,  not  an  affirmative  covenant, 
and  that  therefore  the  stipulation  for  re-entry  for 
breach  of  covenant  did  not  applv.    But  I  think  that 
that  proposition  is  disposed  of,  because  the  Wurd 
"  obs^e  "  as  well  as  **  perform  "  has  been  put  in  the 
stipulation,  though  I  doubt  whether  it  was  necessary 
to   put   that   word   in."    Kay,    L.J.,  expresaed  a 
similar  opinion.    He  said :  "  Another  point  made  was 
that  the  proviso  for  re-entry  refers  only  to  the  breach 
of  affirmative  and  not  of  negative  covenants.    Tnis 
is   founded   on   certain   obiter    dicta    in    Hyde    y. 
Warden.    Speaking  for  mys^  I  shoidd  think  that  an 
extremely  narrow  construction  of  the  word  '  perform ' 
only  had  been  used.    '  Perform '  has  not  necessarily 
an  active  meaning.    We  say  that  a  man  performs  his 
duty  by  not  answering  revilings,  by  being  silent 
when  he  ought  not  to  speak,  and  by  many  other 
abstentions  from  acting  as  well  as  by  active  pro- 
ceedings." : 

Now,  in  this  state  of  the  authorities  on  the  point, 

the  opinion  I  have  come  to  is  that  the  court  is  still 

at  liberty  to  decide  the  question  according  to  their 

own  yiew,  and  according  to  what  seems  to  ttiem  to 

be  oommon  sense.    Looked  at  in  that  view,  that  it  is 

open  to  the  court  to  foUow  its  own  opinion,  I  prefer 

tbe  dicta  of  Martin,  B.,  in  Croft  v.  Lumley  and  of  tiie 

Court  of  Appeal  in  the  case  last  mentioned— ^arrou; 

-y.  lactacs — to  the  contrary  dicta  relied  upon  by  the 

respondent.    In  a  proviso  for  re-entry  for  non-per- 

f  ormanoe  of  covenants,  it  seems  to  me  that  the  word 

*'  perform  "  is  used  as  meaning  the  fulfilment  of  the 

olMig;ation  or  duty  undertaken,  and  not  as  referring  to 

tbe  thing  to  be  done  or  left  undone  in  pursaance  of 

tbe  ooy«:nant ;  and  that  a  negative  covenant  may  be 

said  to  be  performed  by  a  man's  not  doing  the  thing 

wbiob  be  has  promised  not  to  do,  as  an  affirmative 

3oveiiaiit  is  by  his  doinff  what  he  has  promised  to 

io.         Therefore    in     absolute   strictness,    if    it   is 

%      question      of     going      int3     the     niceties     of 

an£^uag;e,    I  think  the  words  of   tiiis  proviso  for 

■e-eiitry     are    appiopriate    to    the    breach     of    a 

leg^tiye  covenant.      With  reference  to  some  of  the 

arlier  dicta  on  the  subject,  it  may  be  observed  that 

^lien  tbe  refined  distinction  upon  which  l^e  defendant 

alies    yyas  first  introduced,  there  was  a  natural  in- 

Lizis^tiozi  on  the  part  of  the  courts  to  avoid  holding 

^at  there  was  a  forfeiture.     The  law  with  regard  to 

dief  afi^ainst  forfeitures  was  not  developed  as  in  more 


modem  times.  There  is  not,  now  that  the  Legislature 
has  carefully  considered  and  provided  for  the  various 
cases  in  which  they  think  relief  ought  to  be  given 
against  forfeiture,  the  same  reason  as  there  once  was 
for  not  construing  provisoes  for  re-entry  according  to 
the  fair  grammatical  meaning  of  the  words  used.  It 
does  not,  I  think,  affect  the  consideration  that,  in  the 
particular  case  of  the  breach  of  a  covenant  not  to 
assign  or  sublet,  the  Legislature  has  not  provided  for 
giving  relief  to  a  lessee  against  forfeiture.  It  is 
none  the  less  the  case  that  the  reasons  which  gave  rise 
to  the  strict  mode  of  construction  implied  to  for- 
feiture clauses  in  general  in  former  times  no  longer 
exist. 

The  result  of  the  authorities  is  that  we  are  left 
with  the  right  to  exercise  our  own  judgment  on  ttis 
construction  of  the  proviso  for  re-entr^  in  this  case, 
and  that  the  last  and  most  authoritattve  pronounce- 
ment of  two  judges  of  this  court  are  in  favour  of  the 
view  contended  for  by  the  plaintiff.  That  being  so, 
there  is,  to  my  mind,  nothing  in  the  terms  of  this 
lease  to  prevent  us  from  giving  to  the  word  *'  per- 
formed "  in  the  proviso  for  re-entry  that  meaning 
which  primd  facie  I  should  be  disposed  to  give  it.  I 
rather  gather  that  Wright,  J.,  would  have  been  dis- 
posed to  take  the  same  view  of  its  meaning,  but  that 
he  thou^fht  himself  bound  by  the  preponderating 
authorities  to  the  contrary. 

For  these  reasons  the  appeal  on  the  important  point 
of  law  that  has  been  argued  most  be  allowed  with 
costs.  On  the  subsidiary  point,  whether  on  the  facts 
there  had  been  a  waiver  of  the  breach  of  covenant, 
unless  the  parties  agree  to  a  settlement,  there  must  be 
a  new  trial. 

BoiCEB  and  Mathew,  L.J  J.,  gave  judgment  to 
the  same  effiect. 

Appeal  allowed  on  tJie  question  of  law;  new  trial 
ordered  on  the  question  of  waiver. 

Solicitors  for  the  plaintiff,  Leslie,  AntUl,  A  Arnold, 

S  licitor  for  the  defendant,  C.  E.  Soatnes. 


Kigf)  <tCoutt  of  9u0ticf. 

SHABFINaTON  V,  FULHAM  GXTABDIANS.  (a.) 

Public  authority  —  Payment  of  debt --Public  duty — 
Damages— Public  Authorities  Protection  Act,  1893  (66 
&  57  Vict.  c.  61)— Poor  Law  {Payment  of  Debts)  Act, 
1869  (22  db  23  Vict.  c.  46). 
Where  a  contractor  brought  an  action  under  a  building 

contract  against  a  puhlic  authority  for  payment  for  work 

done  and  damages  after  tJie  expiration  of  the  time  limited 

by  t?ie  above-mentioned  Acts  for  the  suing  of  a  public 

authority  in  respect  of  acts  done  in  the  performance  of  a 

ptiblic  duty, 

Held,  that  the  public  authority  was  not  entitled  to  the 

protection  given  by  the  said  Acts,  and  that  the  plaintiff 

could  recover. 
Guardians  of  West  Ham  v.  Churchwardens  of  St. 

Matthew's,  Bethnal  Oreen,  [1896]  A.   C.    477,    45 

W.  E.  Dig.  Ill,  followed. 

Action. 

This  was  an   action  by  the  plaintiff,  a  builder, 
against  the  defendants,  on  a  building  agreement,  for 

(a.)  Reported   by  H.    Woloott  Wabnbb,    Esq., 
Barrister-at-Law. 
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dftmftges  in  reftpeqt  of  iDJury  to  tti©  plaintiff  cauaed  by 
defend  an  ta*  nf  gligenoa. 
Tbe  material  facts  were  shortly  as  follows : — 
On  the  iSth  of  January,  1900,  the  defendants 
entered  into  a  contract  witb  the  pUititiff  for  convert- 
is  g  an  existing  building  into  a  borne  for  destitute 
ehildren*  In  entering  into  a  contract  for  this  pur- 
pose the  defendinti  were  acting  under  statutory 
authority. 

The  work  was  completed  on  the  3rd  of  May,  1901 1 
and  was  mcaiured  up  for  porposes  of  payment  in  the 
month  of  September,  1901, 

The  plaintiff  demanded  extra  paynient  in  reapeot 
of  work  done  which  was  not  included  in  the  contract 
and  expense  locurred  owing  to  tbe  defendants 
neglecting  to  gt?e  proper  instructions  as  to  the  work 
to  be  executed* 

On  the  0th  of  April,  1902,  the  plaintiff  demanded  that 
the  defendftnta  tbonld  consent  to  arbitration,  nnder 
the  terms  of  the  contract,  in  respect  of  the  extra 
sum  a  claimed  by  him  as  aforesaid » 

This  action  was  brought  in  the  courae  of  the 
arbitration  in  order  to  obtain  the  opinion  of  the  court 
on  two  points  of  law. 

The  defendants  admitted  the  facts  for  the  purpoaes 
of  this  action,  and  relied  on  the  Public  Authoritiea 
FrotectiOD  Act,  1893,  i.  1  (a),  which  enacts :  **  Where 
after  the  cojimencement  of  this  Act  any  action, 
prosecution,  or  other  prooeeding  is  commenced  in  the 
ITniled  Kingdom  against  any  person  for  any  act 
done  in  purauanoe,  or  execntiouj  or  intended  execu- 
tion of  any  Act  of  Parliament,  or  of  any  public  duty 
or  authority,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  any  euch  act,  duty,  or 
authority,  the  folio  wing  provisions  shall  haye  effect : 
(a)  Tbe  action,  prosecution,  or  proceeding  ahall  not 
lie  or  be  instituted  unless  it  is  commeoced  wifhin  six 
months  next  after  the  act^  neglect,  or  default  com- 
plained of,  or  in  the  case  of  a  continuance  of  injury 
or  damage  within  six  months  next  after  the  ceasing 
thereoi** 

The  defendants  further,  and  in  the  alternative,  relied 
on  the  Poor  Law  (Payment  of  Debts)  Act,  1859,  si.  I 
and  4,  which  are  as  follows : 

Section  L — *'  With  respect  to  any  debt,  claim,  or 
demand  which  may  bo  lawfully  incurred  by  or  become 
due  from  the  guard iana  of  any  union  or  parish,  or  the 
board  of  management  of  any  achool  or  aaylnm 
diatrict,  auch  debt,  claim,  or  demand  ahall  be  paid 
within  the  half-year  in  which  tbe  same  shall  have 
been  incurred  or  become  due,  or  within  three  months 
after  the  expiration  of  such  half-year,  but  not  after* 
wards ;  the  commencement  of  auch  half -year  to  be 
reckoned  from  the  time  when  the  last  half- yearns 
accouut  shall,  or  ought  to  have  been,  cloaed,  accordiug 
to  the  order  of  the  Poor  Law  Comruissionerg  or  Poor 
Law  Board.** 

Section  4.—"  If  any  person  claiming  any  debt  or 
demand  ahall  have  commenced,  or  a  ball  hereafter 
commence,  proceedings  in  any  court  of  law  or  equity, 
or  before  any  justice  or  other  competent  authority, 
within  the  time  hereinbefore  limited  .  •,  .  and 
shall  with  due  diligence  prosecute  auch  proceedings 
to  judgment  or  other  final  settlement  of  the  question, 
such  judgment  shall  be  satisfied  by  the  gnaidiana  or 
managers  again  at  whom  or  whose  officer  the  same 
may  be  brought,  notwithstanding  that  auch  judgtnent 
may  be  recovered,  or  such  final  eettlement  arrived 
at,  after  the  expiration  of  the  period  hereinbefore 
provided^  and  aU  proceedings  taken,  by  mujidamn& 
or  otherwise,  for  the  fnfortiog  of  auch  judgment 
without  dtlay  shall  be  deemed  to  be  within  the 
operation  of  this  section.** 

The  question  to  be  decided  waa  whether,  in  view  of 
the  fact  that  the  plaintiff  had  not  instituted  any  pro- 


ceedings against  the  defendants  in  respect  of  liij 
claim  within  the  pfriods  limited  by  either  of  the 
above -mentioned  Acts,  the  defendants  were  praleal«d 

of  tnem* 


by  the  provisions  of  these  Acta  or  either  ^ 

Upjohn,  K.a,  and  BeddaU,  for  the  plaintiff,— Tbis 
case  dotrB  not  come  within  section  I  of  the  Public 
Authorities  Protection  Act,  1803;  that  section  ordf 
applies  to  acts  done  in  pursuance  of  a  pnblia  duty. 
In  this  case  the  defend  an  ta  entered  into  the  contrstt 
in  the  performance  of  a  public  duty,  but  the  carryinf 
out  of  the  terms  of  the  contract  is  a  private  duty  to 
the  plaintiff.  There  ii  no  authority  on  this  s«ctioDi 
but  MiiU<xnd  Eailway  v.  Local  Board  for  the  IMdrtd 
of  Withington,  n  Q.  B.  D.  IBS,  32  W- E- Di^l^?, 
was  decided  on  an  analogous  section  of  tbe  Fobtii 
He*lth  Act,  1S75»  [DavU.^  v.  Vormration  o/Smmm 
8  Ex,  Rep.  8U8,  and  Walhtm  v,  SmitK  ^  Bast  115, 
were  also  cited.]  Sections  I  and  4  of  tbe  Poor  Ia« 
(Payment  of  Debts}  Act,  l-^&rK  refer  to  debts  ■hki 
tbe  guardians  could  and  oaght  to  have  p«id  wttiia 
the  time  limited.  Here,  until  the  conolution  of  tl» 
arbitration,  the  debt  cannot  be  paid,  as  it  Ii  HDWHr* 
tained  :  Midlund  liailu^atf  v.  Edmonton  Uni&n,  [l^] 
A.  C.  4S5  ;  Ottardiani  o/jV^^i  Ham.  v.  Qhurchji^r^/^ 
iif  St  Matthew  &,  Btthnal  Qft^n,  [1896]  AC  4"- 
and  Manthesier^  Shekel d^  and  Uncoimhire  i3t$»/tAi>  r. 
DoticaU^r  Qmtdium,  45  W.  E.  82,  [l8&Tj  \  %  B 
tl7. 

Butcher,  KM.,  and  Hydion,  for  the  defendants —t^ 
acts  done  under  the  contract  were  dona  in  tbi  J^ 
formance  of  a  pnbUc  duty.     Tbe  langoage  olfieiijo 
I  of  the  Public  Authoritiea  Proteclioa  Aut,  l^  ^ 
wide   and  mutt  be  oonatrued  strictly  i     TU  r<fc«% 
[181191  P.  236  47  W.  E.  Dig.  16@;    Jw^mkk  AMt 
(t  8om  [UmiM)  v.  Bradford  Owpwa^iom  tlW]  1 
Ch,   585,  51   W.   E,   Dig.    43;    j|«<Jrmf-G«wil  t. 
Proprittors  of  Margate  Pier  and  Harhmtr,  4l  ¥.  E. 
518,  [1900]  1  Ch.  749;  and  Farfcr ▼.  LondmC^mif 
Ooundl,   52  W.  B.  476,  6g  J.  P.  239.     li  liftf^ 
sections  I  and  4  of  the  Poor  L%w  [Payment  ol  Dfto, 
Act,    1859,  an    arbitrator  is  a  competent  aathficilj 
within  the  meaning  of  that  Act.      Th«^  ptttoi6£q9 
before  him  weie  commenced  out  of  tiMt^^iBtat 
defendants  are  entitled  to  the  |<-oteolum  gif«  if 
the  Act* 

PAjawHLii*  J*,  io  gi^iDg  judgment,  said:  TluiiiSA 

action  by  the  plaintiff  agaiuat   the    defaadAvto  fcf 

damages  under  a   building    col  tract-     The  dtttyla 

provide  such  a  building  ai  was  contracted  for  wii 

imposed  on    the  defendants  by  statute;    tfcfiy  wm 

consequently  enabled  to  enter  into  ttie  ootitft^  wii 

the  plaintiff*     Tbe  plaintiff  baa  not  be«ii  jaid  tif 

additional  work  done.     This  is  in  effe^  ft  bran  W 

contract  and  the  matter  is  before  an  arHtrmtoar,     ^  ^ 

Thia  action  ia  brought  in  order  to  raije  two  pflM 

of  law.   The  first  point  is  under  the  PubHo  AMtba^m 

Protection  Act,  1893,  a.  1  (a).      [His  lordahip  to 

read  the  section.]     It  is  said  that  the  bciMn  m  m 

contract  on  the  part  of  the  defendants  b* 

a  public  duty   withiu  the   section 

decision  can  be  found  on  thia  point, 

opinion,  thia  ia  an  attempt  to  carry  the 

the  Act  too  far.     Public  authoritiea  now 

many  caaes  the  funcliona  of  a   private 

and  in  every  case  require  authority  for 

order  that  their  action  may  notbert^in^i . 

fore  in  a  aenae  their  action  may  be  said  to  h%  foUi 
This  is  the  firat  time  that  it  has  been  «tt«Dt|«id  li 
apply  the  provisions  ol  the  Act  to  a  oontfmi^  oty 
nature.  If  I  ^should  decide  in  favour  of  ^a  dgJi^^ 
ants,  it  would  follow  that  any  aot  done  by  m  ^** 
authority  in  purauance  of  a  contract  tnlgbi  b«  wM^ 
be  done  in  performance  of  a  pubMe  dnty.  it  woaW» 
imposaibla  to  draw  the  line. 
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The  oaies  oited  by  the  defeQdants  do  not  touoh  the 
question,  they  are  oases  of  tort  founded  an  negligence 
in  the  performance  of  a  public  duty,  as  in  the  case  of 
The  Tdun,  [1899]  P.  236,  and  in  Jeremiah  Ambler  & 
8oM{Limited)Y.  Bradford  Corporation,  [1902]  2  Ch.  686. 
Bomer,  L.J.,  in  the  course  of  his  judgment  says: 
'*This  action  is  one  which  seems  to  me  expressly  to 
fall  within  the  stttute,  for  the  sole  cause  of  complaint 
of  the  plaintiffs  as  affainst  the  defendants  is  the 
erection  by  the  defendants  of  the  sluices  and  works 
in  queition,  and  the  action  is  one  again«t  the 
defendants  *for'  snch  an  act  as  is  spedned  by  the 
stotute.'* 

Parker  v.  London  County  Council,  52  W.  E.  476,^ 
68  J.  P.  239,  can  be  explained  in  tlie  same  way.  The 
present  case  is  different.  The  public  public  duty  here 
ia  to  supply  a  receiving  hoase,  and  a  breach  of  that 
duty  would  cause  iojury  to  the  public.  In  order  to 
carry  out  that  duty  the  defendants  enter  into  the 
present  contract ;  it  is  a  breach  of  the  latter  that  is 
complained  of  by  the  private  contractor.  The 
question  of  public  duty  only  comes  in  because  if 
there  was  no  public  duty  the  private  contract  would 
be  ultra  vires.  If  this  were  not  so,  all  contracts  by 
public  bodies  would  be  within  the  Act  It  must  be 
either  all  or  none,  and  for  the  reason  I  have  given  in 
my  opinion  it  should  be  none. 

As  regards  the  second  point  raised,  under  the 
Poor  Law  (Payments  of  Debts)  Act,  1869,  ss.  1  and  4, 
I  think  the  case  is  covered  by  the  authorities.  The 
case  cited  in  the  House  of  Lords  {Guardians  of  West 
Ham  V.  TTie  Churchwardens  of  St.  Matthew's,  Bethnal 
Oreen,  [1896]  A.  0.  477)  makes  the  way  plain,  and  I 
must  follow  it.  For  time  to  run  under  the  Act  the 
public  body  must  be  able  to  pay  and  neglect  to  do  so ; 
in  the  present  case  the  defendants  cannot  pay,  as  the 
aum  to  be  paid  is  not  yet  ascertained.  The  result  is 
that  the  plaintiff  succeeds  on  both  the  points  raised, 
and  there  must  be  judgment  accordingly. 

Solicitors  for  the  plaintiff.  Booth  &  8mee, 

Solicitor  for  the  defendant,  T.  Blanco  White. 


Chan.  Div.      ) 
Swinfen  Eady,  J.  j 

POBTBB  V.  MoOBB. 


June  17,  18,  20. 


Trustees— Liability— Mortgage  by  beneficiary — Inquiry 
as  to  prior  charge — Trwtees  induced  to  sign  incorrect 
statement  by  concealment  of  facts—Security  deficient— 
Trustees  not  liable— Estoppel. 

if.,  donee  of  a  power,  appointed  £1,000  to  her  son  C. 
and  £1,400  to  her  son  E.  K  mortgaged  this  sum,  and 
notice  of  the  charge  %ffas  given  to  the  trustees,  a  fact 
which  they  entirely  forgot.  M.,  by  her  will,  forgetting 
the  appointment  to  E.,  appointed  to  her  two  sons  and  her 
daughter  such  further  sums  as,  with  C's  £1,000, 
exhausted  the  fund.  E.  applied  to  X,  one  of  the 
plaintiffs,  for  a  loan  on  his  inttrest  under  M.*s  unit, 
concealing  the  former  appointment  X.  required  a 
memorandum  from  the  trustees  that  they  had  no  notice 
of  a  prior  charge.  Be  applied  for  this  to  P.  &  A., 
solicitors  to  the  trust,  who  informed  him  they  never 
cuivised  trustees  to  give  such  assurance.  They,  however, 
authorized  X.  to  call  on  Dr.  M.,  one  of  the  trustees,  to 
obtain  from  him  a  declaration  of  C.*s  identity.  X.  sent 
his  clerk,  who  took  advantage  of  the  visit  to  induce  Dr. 
M.  to  sign  the  memorandum  as  to  notices.  Dr.  M.  was 
unwilling  to  sign  without  legal  advice,  but  gave  way  on 
being  informed  that  P.  &  A.  had  been  seen  and  their 
assent  Stained.    The  sight  of  Dr.  M.'s  signature  led  the 

(a.)  Beported  by  B.  Hill»  Bsq.,  Barrister-at-lAW. 


other  trustee  to  sign.  X.  completed  the  mortgage  witJiout 
informing  P.  d  A.  of  the  signatures  he  had  obtained. 
E.*s  interest,  after  paying  the  prior  charge,  was  not 
sufficient  to  meet  the  plaintiffs'  mortgage,  and  they  claimed 
the  deficiency  from  the  trustees  to  whom  the  receipt  of 
notice  of  the  prior  charge  had  been  brought  home. 

Held,  that  the  circumstances  und^r  which  the  signa^ 
tures  to  the  memorandum  had  been  obtained  precluded 
the  plaintiffs  from  praying  it  in  aid  to  e$top  the  trusUes 
from  setting  up  the  prior  charge  as  a  defence,  and  tJiat 
tJie  trwtees  were  therefore  not  liable. 

This  was  the  trial  of  an  action  to  determine 
whether  a  trustee  and  the  representatives  of  his 
deceased  co-trustee  were  liable  to  make  good  to  the 
plaintiffs,  the  mortgagees  of  a  share  in  the  trust  fund, 
a  deficiency  in  the  security  caused  by  a  prior  charge 
not  disclosed. 

Thomas  Nield,  who  died  in  1861,  bequeathed  £6,000 
in  trust  for  his  daughter  Mary  Gordingly  for  life,  with 
remainder  to  her  tlu'ee  children  as  she  should  by  deed 
or  will  appoint. 

She  appoioted  £1,000  to  her  son  Charles  by  deed 
in  1882,  and  £1,400  to  her  son  Bdward  by  deed  dated 
the  10th  of  July,  1890,  and  Edward  mortgaged  this 
latter  aum  to  B.  J.  Whitla  by  deed  dated  the  23rd  of 
Auffust,  1890,  to  secure  £600  with  interest  and  costs. 

Mary  Cordingly  appeared  to  have  forKotten  the 
appointment  to  Bdward,  for  by  her  will,  made  in 
1899,  she  appointed  further  sums  of  £1,000  to  Charles 
and  £2,000  to  Edward  and  a  sum  of  £2,000  to  her 
daughter,  adding  words  to  the  effect  that  these  three 
sums,  together  with  the  £1,000  already  appointed  to 
Charles,  would  exhaust  the  £6,000. 

She  died  iu  February,  1900,  and  Bdward,  who  was 
in  Canada,  then  returned  to  England  for  the  purpose 
of  obtaining  payment  of  his  share,  but  finding  there 
would  be  delay  he  applied  to  X.,  a  solicitor  in  Man- 
chf  ster,  for  a  loan  of  £1,600  informing  him  of  the 
appointment  by  his  mother's  will  but  not  of  the 
previous  appointment  or  of  the  mortgap;e  of  1890. 

X,  was  inclined  to  lend  the  money,  in  conjunction 
with  two  other  persons  who  were  plaintiffs  with  him 
in  the  action,  and  he  was  put  in  communication  with 
Messrs.  Parker  &  Ay  re,  the  solicitors  to  the  trustees 
of  Thomas  Nield's  wUl,  from  whom  he  obtained 
information  regarding  the  truit  property. 

On  a  date  which  appeared  to  nave  been  the  Ifit  of 
May,  1900.  X.  had  an  interview  with  Mr.  Piatt,  a 
clerx  to  Messrs.  Parker  &  Ayre,  and  asked  to  be 
furnished  with  a  memorandum  from  the  trustees 
stating  ti^at  they  had  received  no  notice  of  any  prior 
charge  on  Edward  Cordin^ly's  interest.  Accoramg 
to  Piatt's  evidence  he  replied  that  the  firm  was  not 
accustomed  to  advise  trustees  to  sign  such  statements, 
but  that  if  X.  would  state  his  wishes  in  writing  they 
should  be  laid  before  Mr.  Parker,  who  was  away  that 
day. 

X.'s  account,  however,  was  that  he  told  Piatt  he 
should  not  go  on  unless  he  got  the  memorandum* 
as  he  was  not  inclined  to  run  any  risk,  and  that  Piatt 
then  made  some  observations  which  he  took  to  mean 
that  as  this  matter  had  been  so  long  in  the  office  it 
would  be  all  right  in  this  instance  for  the  trustees  to 
sign. 

On  the  4th  of  May,  X.  wrote  a  letter  to  Parker  & 
Ayre  endosing  two  copies  of  a  memorandum  such  as 
he  desired  to  have,  and  also  asking  if  there  would  be 
any  objection  to  his  calling  on  Dr.  MoDre,  one  of  the 
trustees,  for  the  purpose  of  obtaining  a  statutory 
declaration  from  him  of  Cordtngly's  identity — ^the 
latter  stating  that  the  doctor  had  known  him  from 
childhood,  and  had  attended  Mrs.  Cordingly  at  his 
birth. 

X.  alleged  that  on  the  following  day,  which  was 
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Saturday,  he,  having  received  nj  answer,  called  at 
MeBSTfl.  Parker  &  Ayre's  office,  fonnd  Mr.  Parker  and 
Mr.  Piatt  both  absent,  and  saw  a  derk  (who  was  not 
identified)  from  whom  he  obtaiued  some  informal 
authority  to  call  on  Dr.  Moore  on  the  folio  mig 
Monday.  X.'s  story  was  that  he  explained  to  the 
clerk  that  his  object  was  to  obtain  a  declaration  of 
GorJingly's  identity  and  also  a  memorandum  from 
the  doctor  stating  he  had  received  no  notice  of  a  prior 
charge.  On  the  Monday  he  sent  Cordingly  to  the 
office  askiog  for  a  reply  to  the  letter  of  the  4th  of 
May.  Cjrdingly  saw  Mr.  Parker,  who  gave  evidence 
that,  having  then  for  the  first  time  read  the  letter,  he 
sent  back  a  message  that  he  would  have  nothing  to 
do  with  advisine  the  trustees  to  si^  the  memorandum. 
Cordingly  called  a  second  time  with  a  message  that  X. 
would  be  glad  of  a  reply  in  writing,  without  which 
he  feared  the  doctor  might  decline  to  see  him.  Mr. 
Parker  then  sent  round  a  letter  stating  there  was  no 
objection  **  to  your  attending  on  Dr.  Moore  to  obtatn 
from  him  the  declaration  of  identity  which  you 
reqm're.*' 

X.  then  sent  his  managing  clerk,  accompanied  by 
Cordingly  and  Mr.  Maofie,  a  commissioner  for  oaths, 
to  the  honse  of  Dr.  Moore,  who  resided  a  few  miles 
from  Manchester,  and  from  whom  the  clerk  obtained 
not  only  the  declaration  of  identity,  but  also,  under 
circumstances  which  will  be  found  stated  in  the  judg- 
ment, his  signature  to  the  following  document : 

"We  have  not  received  notice,  nor  are  we  aware, 
that  Edward  Cordingly,  a  son  of  Mary  Cordingly,  has 
assigned,  settled,  charged,  or  other  «?ise  incumbered 
the  share  and  interest  appointed  to  him  of  and  in  the 
sum  of  £6,000  to  which  tne  children  of  the  said  Mary 
Cordingly  are  entitled  under  the  will  of  Thomas 
Nield,  of  &c.,  dated  the  28th  of  Ausust,  1861,  of 
which  will  we  are  the  present  trustees.'' 

This  document,  which  was  dated  the  7th  of  May, 
was  signed  by  Mr.  Howe,  the  other  trustee,  on  the 
8th,  on  which  date  X.  afterwards  wrote  to  Parker 
&  Ayre  asking  for  a  note  of  their  charges,  and  adding, 
"Please  also  write  me  that  ^ou  have  not  received 
notice  of  Edward  Cordingly  having  assigned  or  dealt 
with  his  interest  under  this  will."  They  replied  on 
the  same  day,  "  We  never  give  any  such  assurance  as 
that  asked  from  us  by  your  letter  just  to  hand,  nor  do 
we  advise  trustees  to  do  so.  This  trust  has  existed 
for  about  forty  years  and  in  our  hands  for  more  than 
twenty,  and  it  would  involve  a  long  search  and  perusal 
of  correspondence  before  we  coidd  feel  any  confi- 
dence in  making  any  suoh  statement,  but  we  have  no 
hesitation  in  saying  that  we  have  no  recollection  of 
having  received  any  notice  of  charge  effected  by  Mr. 
Ed«vard  Cordingly." 

Neither  before  nor  after  the  receipt  of  this  letter 
did  X.  inform  the  writers  that  he  had  obtained  the 
memorandum  from  the  trustees.  The  mortgage  was 
completed  on  the  same  day. 

Early  in  the  year  1901,  the  trustees,  in  looking 
through  the  trust  papers,  found  evidence  that  formal 
notice  of  the  appointment  of  £1,400  to  Edward 
Cordingly,  and  of  the  mortgage  by  him  on  the  23rd 
of  Aueust,  1890,  had  in  fact  Men  served  on  them  some 
years  Def ore,  though  they  had  completely  forgotten 
the  circumstance.  X.  was  commumcated  with  and 
replied  that  he  should  hold  the  trustees  responsible  for 
any  loss. 

The  trustees  then  presented  a  petition  to  the 
Palatine  Court  asking  what  was  the  true  construc- 
tion of  Mary  Cordingly's  will,  having  regard  to  the 
tiro  appointments  to  Edteard  Cordingly;  and  by 
an  order  of  the  6th  of  Amrast,  1901,  it  was  declared 
that  the  appointment  of  £2,000  ought  to  be  deemed 
as  to  £1,400,  part  thereof,  to  be  in  confirmation 
of  and  not  in  addition  to  the  appointment  of  £l>400. 


The  result  was  that  of  Edward  Cordiogly's  shaie 
(oertified  by  the  registrar  to  be  £2,091  3s.  6d.) 
there  remained,  after  paying  Whitla's  mortpge 
with  interest  and  costs,  and  the  oosts  of  the  petitioo 
and  of  a  further  petition  presented  by  the  plaintiiEi, 
only  £636  10s.  3d.  to  meet  the  plainti£Br  charge, 
and  this  sum  was  ordered  to  be  paid  out  to  them. 
Cordingly  was  out  of  the  jurisdiction,  and  was  under- 
stood to  be  a  person  of  no  means. 

The  plainti&  commenced  this  action  on  the  25tii  d 
June,  1903,  and,  Mr.  Howe  dying  soon  after,  an  atdm 
t}  carry  on  proceedings  against  his  ezecoton  m 
obtained.  The  statement  of  daim  asked  {ttUerdUa) 
for  a  declaration  "that  Qeorge  Howe  and  tiia 
defendant  Thomas  Moore  were  trustees  for  tiie 
plaintiffs  of  the  share  of  Edward  Cocdliigly  in  tiie 
said  sum  of  £6,000  free  from  inoumbranoes  prior  m 
date  to  the  incumbrance  of  the  plaiatiflEs;  udtiist 
the  ssid  Howe  and  the  defendant  Moore  were,  and  thi 
defendants  now  are  estopped  as  against  the  plaintiii 
from  alleging  any  prior  incumbranoe  or  setting  ip 
any  prior  incumbnmce  in  discharge  of  themsslvei  **; 
and  a  declaration  "  that  the  defendants  are  liablf  to 
make  good  to  the  plaintiffs  all  the  said  moneys  lost 
to  the  plaintiffs  by  reason  of  their  reliance  on  the  Mid 
representations  of  the  said  Qwrge  Howe  sod  tfai 
defendant  Tuomas  Moore." 

Eve,  K.G.,  and  A,  Grant,  iat  the  plsintift,  oitsd 
Low  V.  Bouverie,  40  W.  B.  60,_ri891]  3  CSi.  82; 
Whiteckurch  v.  Cavanagh,  50  W.  B.  218,  [1903] 
A.  0.  117. 

Macnaghton,  K.C.,  and  Muir  Maekame,  far 
defendant  Moore,  cited  Burkinahaw  t.  Xiootts,  26 
W.  B.  819,  3  App.  Cas.  1004,  1026  (per  Ii(vd 
Blackburn) ;  Pickard  t.  5ears,  6  A.  ft  B.  469,  414 
( per  Lord  Denman) ;  Freeman  t.  Cocke,  2  Ssoh.  654, 
663  (per  Parke,  B.);  Low  v.  Bouver%eJ_{\^\'\  S  Ci. 
82,  pp.  113,  114  {per  'Kaj,  L.J.);  WhiUckwtk  v. 
Cavanagh,  [1902]  A.  C.  117,  p.  145  (per  Locd 
Brampton). 

T.  C.  Eastwood  and  Arnold  Herbert,  loc  tiis 
executors  of  Mr.  Howe. 

Eve,  K.C.,  replied. 

SwnTFBN  Bady,  J.— The  plaintiffs  are  assignees  br 
way  of  mortgage  of  the  share  appdnted  to  Bdwsn 
Cordingly  under  the  will  of  Thomas  Kteld,  and  is 
form  the  action  is  against  the  surviving  tmstoe  ni 
the  representatives  of  the  deceased  trustee  to  oblsii 
payment  of  the  unpaid  balance  of  that  share,    la 
fact,  that  balance  has  beei]ffpaid  away  under  an  ordc 
of  oourt  to  a  prior  mortgagee,  but  the  ^aintiff's  sbib 
is  that  the  defendants  are  estopped  from  aetting  ap 
that  prior  charge  by  reason  of  a  document  aignadhj 
the  trustees  on  the  7th  of  May,  1900.    Theo,  if  thsf 
are  right  in  that,  they  say  the  defendants  haivs  as 
other  defence,  and  they  au:  for  judgment.    That  ii 
the  way  the  action  is  brought    The  defendants  dttf 
the  estoppel.    They  ssy,  first,  that  the  dooameot  ii 
not  sufficiently  clear  in  itself,  but  apart  fromtkst 
they  say  that  the  drcumstanoes  under  which  It  w« 
obtained  preclude  the  plaintiffs  from  nsiiiff  it  as  tf 
estoppel.    [His  lordship  stated  the  facts  and  igfiemd 
the  evidence  down  to  the  visit  to  Dr.  Mooore,  aad 
said  he  had  come  to  the  conclusion  (1)  tiial  the  cdly 
promise  made  to  X.  by  Piatt  at  thdr  intendsw  v« 
that  he  would  lay  X.'s  request  before  Mr.  Parte; 
and  (2)  that  the  authority  for  the  visit  to  Dr.  Moon 
was  obtained,  not  at  X.'s  alleged  interview  with  aosM 
clerk  on  the  5th  of  May,  but  from  Messrs  Parker  A 
Ayre's  letter  of  the  7tii,  which,  his  lorddi^   vsi 
satisfied,  had  been  reoeiveid  before  the  partj  act  osi 
for  the  doctor's  house.     His  lordship  prcoeaded:' 
The  interview  with  Dr.  Moore  is  importenk    Fov 
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penoxu  were  preeent,  bat  I  have  only  the  evidenoe  of 
two— the  doctor  on  the  one  lide  and  the  clerk  on  the 
other— besides  the  probabilities ;  for  CorcUngly  is  not 
ayailable  as  a  witness,  and  Mr.  Macfie  attended  only 
as  a  Qommiisbner  and  took  but  little  interest  in  the 
proceedings.  According  to  the  clerk's  evidence  he 
took  with  him  the  memorandam  and  the  declaration ; 
he  told  the  doctor  that  the  plaintiffis  had  agreed  to 
lend  £1,500,  provided  the  trustees  assured  them  that 
they  were  getting  a  first  charge  and  tiiat  no  notice  of 
incambrance  had  been  received ;  he  read  over  the 
declaration,  to  which  the  doctor  objected  as  going  too 
far,  and  it  was  altered  to  meet  his  wishes.  '*  I  then,*' 
he  sa^,  "  put  before  him  the  memorandam,  and  he 
read  it  over,  as  I  thought,  carefully.  I  told  him  we 
required  the  trustees'  assurance,  because  in  these  matters 
that  was  practically  the  only  security  that  could  be 
given.  He  said  'It  is  all  right,  Ed  ward,  you  have  had 
no  money ;  it  was  your  brother  Charles,'  and  Cordingly 
assented.  The  doctor  then  put  the  date  in  and  signed 
his  name.  I  did  not  say  anything  to  Dr.  Moore  to  in- 
duce the  belief  that  the  document  had  been  approved  by 
the  solicitors.  I  did  not  say  anything  about  having 
called  by  arrangement  with  the  solicitors."  Then  in 
the  course  of  his  evidence  he  said,  "  Dr.  Moore  said 
nothing  whatever.  He  knew  the  importance  of 
^ettinff  the  document  signed.  I  did  not  explain  the 
lifGlouJties  he  might  get  into  if  he  signed  the  docu- 
aaent.  He  said  nothine  about  consulting  his  legal 
ikdviser.  Not  one  word  was  said  about  his  legal 
^viier  during  the  whole  interview.  I  swesur  it  was 
aever  mentioned." 

Now,  it  seems  to  me  very  singular  that,  the  clerk's 
principal  having  been  carefal  not  to  approach  Dr. 
tfoore,  even  in  the  matter  of  the  declaration,  without 
ihe  consent  of  the  legal  advisers,  the  derk  sboald 
lave  said  nothing  about  the  letter  from  them  giving 
iiat  consent.  It  strikes  me  as  so  singular  my  all 
be  trouble  to  obtain  their  permission  should  have 
>een  taken  if  nothing  whatever  was  ssid  about  it, 
lapecially  as  Edward  Cordingly  had  expressly  said 
iiat  without  the  letter  the  doctor  would  not  see  them ; 
ret  according  to  the  derk  they  went  without  the 
etter,  and  nothing  whatever  was  said,  and  the  solici- 
or's  name  was  not  mentioned  from  beginning  to 
ind. 

Dr.  Moore  gives  a  difiPerent  account.  I  do  not 
hink  he  can  remember  the  order  in  which  the  con- 
'ersation  he  speaks  to  took  place— that  is,  the  exact 
MMition  with  regard  to  signing  the  two  documents. 
le  says,  after  dealing  wiui  the  dedaration  :  **  The 
Lerk  than  produced  another  paper,  a  form,  and  wanted 

18  to  sign  that.  I  looked  at  it.  I  could  not 
iioronghly  understand  it.  I  said  they  had  come 
own  upon  me  very  suddenly,  and  I  did  not  care  to 
ign  it  without  first  communicating  with  Parker  ft 
^yre,  the  solidtors,  as  I  had  always  been  accustomed 
3  do  in  signing  all  papers  connected  with  the  trust. 
lie  olerk  then  pleaded  urgency,  and  seemed  to 
ig^£[est  I  was  keeping  the  transaction  back  by  not 
gnmg,  and  Coraingly  wanted  to  get  away  to 
anada,  and  the  paper  was  of  no  importance.  I  was 
idnoed  to  sign  by  the  pressure  brought  to  bear,  in 
hioh  Ck>rdingly  joined.  One  or  the  other  said  it 
as  a  matter  of  great  importance.  Thby  said  they 
%d  seen  Parker,  the  solidtor,  and  evei^thiag  was 
^rfectly  right."  Then  further  on  he  said:  «  All  the 
laineas  in  the  trust  was  done  with  Mr.  Howe  by 
>poiiitment  at  Mr.  Parker's  office.    When  I  signed 

19  paper  I  relied  on  their  stetement  that  Parker  said 
wae    all  right."    Then  in  cross-examination  he 

ffies  with  regard  to  the  order  of  the  inddente.  Firat 
)  aava  the  question  and  answer  about  their  having 
en  Mr.  Parker  took  place  before  he  m«de  the 
lolaration;  then  he  puts  it  after ;  and  then  he  says : 


**  1  said  I  should  like  to  see  Parker  after  I  signed 
the  declaration  and  before  I  sigpied  the  m6m'>randam." 

I  quite  understand  that  at  this  distance  of  time  Dr. 
Moore  is  not  able  to  recollect  the  order  of  the  con- 
versation, but  of  one  thing  he  it  perfectly  satisfied, 
and  tiiat  is  that  he  signed  the  memorandum  on  the 
faith  of  the  statement  that  was  made  to  him  by  the 
derk  that  he  had  seen  Parker  and  that  everything 
was  perfectly  right. 

Now  the  derk,  of  course,  knew  of  the  application 
to  Parker  &  Ayre  by  X.  that  they  might  api>roach 
Dr.  Moore,  and  possibly,  without  fully  appredating 
what  he  was  doing,  and  knowing  that  Parker  &  Ayre 
had  been  communicated  with,  he  thought  he 
was  jastified  in  saying  that  everything  was  all  right. 
But  Dr.  Moore  certainly  took,  and  had  ground  for 
taking,  what  was  said  as  meaning  that  what  he  was 
doing  both  as  regards  making;  the  declaration  and 
signing  the  memorandum  was  m  faot  being  done  with 
Parker's  assent,  and  that  they  had  first  approached 
Parker  and  had  come  on  to  him  with  Parker  s  know- 
ledge for  the  two  purposes  which  they  then  were  on. 
No  explanation  of  the  document  at  all  was  given  to 
Dr.  Moore,  and  in  my  view  he  certainly  signed  it  in 
reliance  unon  the  statement  conveyed  to  him  in  that 
way  that  Parker  considered  it  was  all  right.  Then 
the  party  returned,  and  the  memorandum  and  declara- 
tion were  brought  away. 

What  happened  next  was  this.  On  the  8th  Mr. 
Howe,  the  other  trustee,  signed.  He  sigaed  after 
Dr.  Moore  and  observing  that  Dr.  Moore's  signature 
was  already  there  on  the  paper.  X.  said  Mr.  Hiwe 
was  in  a  hurry  to  get  away  and  he  had  some  difficulty 
in  iodudog  him  to  stop  for  a  moment.  X.  s%id :  *'  I 
told  him  Dr.  Moore  had  already  signed  a  similar 
memorandum.  The  difficulty  was  to  explain  the 
matter  to  Mr.  Howe.  He  kept  on  saying  <  Oh,  it  is 
aU  right.' " 

Then  on  the  same  day,  the  8th,  X.  sent  a  farther 
letter  to  Parker  &  Avre.  [His  lordship  read  the 
extract  from  the  letter  printed  above.]  The 
memorandum  had  be^oi  placed  before  Mr.  Parker 
on  the  morning  of  the  7th.  It  was  determined  then 
and  there  that  it  was  not  to  be  signed  by  the  trustees, 
and  Mr.  Piatt  thereupon  put  a  note  at  the  foot  of 
each  of  them — for  thfre  were  two — "  We  dedine  to 
advise  the  trustees  to  sign  this."  That  was^  only 
elicited  during  the  trial.  It  was  not  communicated 
to  X.,  but  the  documents  had  not  been  returned. 

Now  it  will  be  observed  that  in  this  letter  of  the 
8th  of  Mav  X.  does  not  tell  Messrs.  Parker  &  Ayre 
that  he  had  procured  a  statement  si^ed  by  both  Dr. 
Moore  and  Mr.  Howe,  but  he  writes  again  as  if  th%t 
had  not  been  done.  That  is  a  singular  letter  to  write. 
If  he  was  rdying  on  the  memorandum  signed  by  the 
two  trustees,  why  write  the  question  again  to  the 
solidtors  ?  The  solidtors  would  only  recdve  notice 
as  agente  for  the  trustees,  and  if  they  had  recdved 
notice  the  trostees  would  have  recdved  notice. 

Then  on  the  same  day  the  answer  comes  back,  and 
it  is  agreed  that  this  letter  was  recdved  before  the 
completion  of  the  mortgage.  [His  lordship  read  the 
reply  of  Messrs.  Parker  &  Ayre.]  Now  it  is  extra- 
ordinary, in  face  of  this  notice  by  the  lawyers  that 
they  woidd  not  themselves  give  or  advise  thdr  diente 
to  give  any  such  memorandum,  that  X  ,  having 
obtiSned  the  ngnature  of  the  trustees  without  the 
knowledge  of  the  sdidtors,  paid  over  the  mortgage 
money  and  then  the  transaction  was  carried  out. 

It  seems  that  all  parties  had  forgotten  the  mort- 
gsge  executed  by  Edward  Cordingly,  doe  and  formal 
notice  of  which  had  been  personally  served  on  each 
trustee  on  the  13th  of  April,  1894  ;  they  had  evidently 
confused  him  with  his  brother  Charles.  It  only 
shows  what  care  and  caution  are  necessary  where  a 
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trustee  is  asked  to  give  such  an  awnranoe,  and  how 
impradent  it  is  in  any  case  to  do  so  without  looking 
carefully  through  the  Tarious  papers  of  a  trust,  which 
here  had  lasted  for  nearly  for^  years,  to  see  whether 
there  is  not  a  notice  of  some  charge  or  some  settle- 
ment or  some  dealing  that  has  passed  away  altogether 
from  the  mind,  but  yet  of  which  there  is  a  record 
among  the  papers. 

Under  these  drcumstances  it  is  said  both  Howe  and 
Moore  are  personally  liable,  and  that  the  circum- 
stances are  such  as  to  raise  an  estoppel.  The  docu- 
ment is  clear  and  unambiguous  in  its  terms,  and  no 
doubt  was  advisedly  drawn  by  a  lawyer  in  that  form. 
[His  lordship  read  the  memorandum.]  The  question 
is  whether  the  plaintiffs  can  rely  upon  it,  having 
regard  to  the  ciroumstances  under  which  the 
signatures  were  obtained. 

Now,  in  the  receatcaseof  WhUechurch  v.  Cfavanagh, 
Lord  Brampton,  dealing  with  the  question  of  estoppel, 
said  this :  "  I  would  add  that  in  my  judgment  no 
representatioDS  can  be  relied  on  as  estoppels  if  they 
have  been  induced  by  the  concealment  of  any  material 
fact  on  the  part  of  those  who  seek  to  use  them  as 
such;  and  if  the  person  to  whom  they  are  made 
knows  sometUng  which,  if  revealed,  would  have  been 
calculated  to  influeoce  the  other  to  hesitate  or  seek 
for  further  information  before  speaking  positively, 
And  that  somethins  has  been  withheld,  the  representa- 
tion ought  not  to  be  treated  as  an  estoppel."  And  in 
Lowv.  Bouverie,  Kay,  L.J.,  said:  "The  essence  of 
the  plaintiff's  case  must  be  that  he  was  misled  by  the 
statement.  The  court  must  be  satisfied  of  this.  If 
there  was  fraud,  and  the  statement  was  intended  to 
mislead,  its  ambiguity  would  not  be  a  defence ;  but 
where  no  fraud  is  alleged,  it  is  essential  to  show  that 
the  statement  was  of  such  a  nature  that  it  would  have 
misled  any  reasonable  man,  and  that  the  plaintiff 
was  in  fact  misled  by  it." 

In  my  opinion  here  if  Dr.  Moore  had  been  told  by 
X.'s  clerk :  «  We  have  sent  this  form  to  the  solicitors 
to  obtain  the  signatures.  We  have  seen  their 
managing  clerk,  Piatt"  (whom,  no  doubt,  the 
doctor  mew)  <'  and  he  has  said  that  it  is  a  form  thev 
never  advise  trustdes  to  sign,  but  that  he  would  put  it 
before  his  principal"  he  would  never  have  siguM  the 
document  He  wanted  to  consult  his  solicitors  and 
onl^  signed  because  he  thought  he  was  doing  so  with 
their  approval,  and  if  he  had  been  told  the  facts  as 
they  were,  and  as  they  were  known  to  X.  and  his 
derk,  he  would  not  have  signed.  Then  can  it  be  said 
that  under  these  circumstances  X.  was  justified  in 
acting  on  such  a  document  so  obtained  ?  There  are 
not  only  the  droumstaucss  down  to  tiie  date  when 
the  document  was  signed — the  7th  of  May — but  the 
further  fact  that  before  it  was  acted  on  the  letter  of 
the  8th  of  May  had  been  received  from  Messrs. 
Parker  ft  Ayre,  so  that  X.  knew,  at  the  time 
he  was  completing  the  mortgage  and  had 
before  him  this  letter  of  Parker  &  Ayre,  that 
they  never  gave  such  an  assurance  and  would 
never  advise  their  trustees  to  do  it,  and  this  had 
reference  to  the  very  statement  to  which  he  had 
obtained  the  eignaturee  without  their  knowledge  and 
behind  their  backs.  The  only  request  to  Parker  ft 
Ayre  was  in  connection  with  the  declaration  of 
identity,  and  no  intimation  of  any  sort  or  Idnd  was 
given  to  them  that  he  was  about  to  obtain  or  had 
obtained  their  cheats*  signatures  without  their 
knowledge. 

Fnder  these  circumstances  I  am  of  opinion  that  a 
document  so  obtained  cannot  be  set  up  as  estoppel, 
that  no  reasonable  person  could  have  acted  upon  it 
knowing  the  oircumstanoes  as  X.  knew  them,  and 
that  the  droumstances  attending  the  obtaining  the 
document  and  down  to  the  date  when  it  was  aoted 


upon  are  such  as  to  estop  the  plaintiffs  from  praying 
in  aid  any  estoppel.  The  result  is  the  action  iafli 
and  will  be  dismissed  with  costs. 

Perhaps  I  ought  to  say  a  word  as  regards  Mr. 
Howe.  He  is  not  in  the  same  position  as  Ik.  Moors, 
because  we  have  not  his  evidence;  he  has  passed 
away.  But  having  regard  to  the  ordinary  way  m 
which  the  documents  of  the  trust  were  signed  sod 
that  they  were  signed  at  Parker  ft  Ayre*s  offioe— the 
fact  that  Howe's  signature  was  the  second  signature 
obtained,  after  Dr.  Moore  had  already  signed— tiie 
circumstances  under  which  it  was  obtained,  Mr.  Howe 
being  in  a  hurry — and  to  the  complete  absence  d  soy 
statement  to  him  with  regard  to  the  oommumostum 
between  X.  and  Messrs.  Parker  ft  Ayre,  I  am  of 
opinion  that  the  same  result  must  folio  ir  io  Mr. 
Howe's  case  as  I  have  already  said  most  lollov  in 
Dr.  Moore's  case. 

Action  dismiised. 

Solidtors,  Bohert  iScAdes,  Manchester;  Gro^, 
Bderaig,  tb  Co.,  for  Parker  &  Ayre,  Manohesier; 
Bylance  &  Sons,  Manchester. 


)iv.      ( 
1.  J.)  } 


April  19. 


K.  B.  Div. 
(Ohannfll,  J.)  j 

Thohas  Fibth  ft  Sons  (Limitsd)  v.  Ivuid 

BSYSNUB  GOMMISSIOKSRS.   (o.) 
Inland  Bevenue — Stamp — Ad  valorem  duiff^Ad^ote- 
ledgment  indorsed  on  instrument  thai  all  &e  jeiendcre 
stock  secured  thereby  had  been  redeemed,  paid  o/,  and 
satisfied — Whether  such  receipt  was  stampdbU  as  a 
discharge — Things  which  in  themselves  operate  to  e»d 
secunly^Stamp  Act,  1891  (54  &  55  Ftcf.  c.  39),i.  12, 
Schedule  /.,  voce  Mortgage^  sub-head  5. 
The  following  acknowledgment  wcu  indorsed  on  sa 
instrument  presented  to  the  Commissioners  of  ImioMi 
Bevenue  on  behalf  of  the  appellants  for  their  opinkm  oi 
to  the  stamp  duty  {tfany)  with  which  the  instrunentjpu 
chargeable:    "  We,  t?ie  vnthin-named  Edward  -FVrti, 
John  Bradley  Firth,  and  Samuel  Boberts  do  kenbi 
acknowledge  t?iat  all  the  debenture  stock  secured  by  (he 
within-written  indenture  and  all  interest  thereon  hu  bea 
redeemed,  paid  off,  and  satisfied,*^    By  Schedule  L  ef 
the  Stamp  Act,  1891,  voce  "  Mortgage,**  sub-head  5,  e 
reconveyance,  release,  discharge,  or  renunciation  of  osf 
such  security  as  aforesaid,  or  of  the  benefit  thereof,  or  cf 
the  money  thereby  secured,  it  liable  to  ad  valorem  stamp 
duty.     The  commissioners  held  thai  the  insh'ument  wu 
chargeable  under  the  above  schedule. 

Held,  allowing  the  appeal,  thai  the  word  **  dfsckarge^'* 
as  well  as  the  other  words,  pointed  to  an  insirumeni  ikd 
put  an  end  to  a  security,  and  did  not  indude  a  reemft 
indorsed  on  a  deed  acknowledging  that  the  capiial  ««■ 
and  interest  secured  by  the  deed  had  been  redeem&dp  pad 
off,  and  satisfied. 

Case  stated  by  the  Commissioners  of  Inland  Bevenos 
pursuant  to  section  13  of  the  Stamp  Act,  1891. 

On  the  dlst  of  Jnlv,  1903,  an  instnunflot  wm 
presented  on  behalf  of  Thomas  Firth  ft  Sona  (linutsiiS 
a  company  registered  under  the  Oompanies  Acts,  18C 
to  1880,  to  the  OommissionerB  of  Inland  Be^raw 
under  section  12  of  the  Stamp  Act,  1891,  for  ^ 
opinion  of  the  oommissioners  as  to  the  atsMnp  dstj 
with  which  the  instrument  was  chargeable. 

The  instrument  was  as  follows:  "WharcM  ^ 
within-named  Oharles  Firth  died  on  the  1st  <^ 
December,    1892,    and   the   within-named 

(a.)  Beported  by  BBSKnnB  Bxn>,  Bsq., 
at-Law. 
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Broomhead  died  on  the  15ih  of  Deoember,  1893,  and 
the  within-named  James  Barber  died  on  the  25ih  of 
December,  1902,  we.  the  witbia-named  Edward 
Filth,  JobJi  Bradley  Firth,  and  Samnel  Boberts,  do 
hereby  acknowledge  that  all  debenture  stock  seonred 
by  the  within-written  indenture,  and  all  interest 
thereon,  has  been  redeemed,  paid  off,  and  satisfied. 
As  witness  our  hands  this  30ui  day  of  June,  1903. 
(&ffned)  Edward  Firth,  John  Bradley  Firth, 
and  Samuel  Boberts." 

The  instrument  was  indorsed  on  the  indenture 
bearing  date  the  23rd  of  December,  1881,  which  in 
effect  secured  redeemable  debenture  stock  amounting 
to  £100,000.  This  debenture  stock  was  redeemed  and 
paid  off  in  aocordance  with  provisions  in  the  deed  and 
upon  payment  off  the  ins^ument  referred  to  above 
was  indorsed  on  it.  The  only  then  remaining  trustees 
for  the  debenture  stock  holders  were  the  three  who 
signed  the  instcument. 

The     commissioners,  being  of   opinion  that   the 

instrument  was  chargeable  by  reference  to  the  head 

*'  Mortgsge,"  sub-head  5,  in  the  first  schedule  to  the 

Stamp  Act,  1891,  as  a  discharge  of  a  security  by  way 

of  mortgage  or  of  the  benefit  thereof  or  of  the  money 

thereby  secured,  assessed  it  as  liable  to  the  duty  of 

£25— namely,  6d.  per  cent  on  £100,000,  that  being  the 

total  amount  of  the  money  at  any  time  secured  by  the 

indenture,  and  the  duty  so  assessed  was  duly  paid. 

The  appeUants  beiog  dissatisfied,  the  commissioners 

stateduis  case,  and  the  questions  for  the  opinion  of 

the  court  were  (1)  whether  tbe  instrument  was  liable  to 

the  duty  of  £25 ;  (2)  if  not,  to  what  duty  (if  any)  it 

was  liable. 

DandewerU,  K,C,,  and  John Biocon^  fortheappellants. 
— The  instnunent  was  a  mere  acknowledgment  by 
the  trustees  that  all  the  debenture  stock  secured  by 
the  deed  of  the  23rd  of  December,  1881,  and  all 
interest  thereon  had  been  redeemed,  paid  off,  and 
satisfied.  Such  an  acknowledgment  was  not  a 
discharge  within  the  meaning  of  that  word  in  sub- 
head 5,  Beconveyance,  release,  discharge,  &c., 
under  the  head  "  Mortgage  "  in  ttie  first  schedule  to 
the  Stamp  Act,  1891,  therefore  the  instrument 
was  not  liable  to  any  duty.  An  ad  valorem  duty 
of  fid.  on  every  £100  of  me  total  amount  of  the 
money  at  any  time  secured  was  chargeable  "on 
any  re-oonveyance,  release,  discharge,  surrender, 
re-Burrtader,  warrant  to  vacate,  or  renuncia- 
tion of  any  such  security  as  aforesaid  or  of  the 
iMnefit  thereof  or  of  the  money  thereby  secured,'*  but 
as  there  was  no  conveyance  in  the  receipt  under 
discosoioD,  it  was  dear  that  the  document  was  not  a 
reconTeyanoe,  and  it  was  equally  dear  that  the 
looument  was  not  a  '*  surrender,  re-surrender, 
pvarrant  to  vacate,  or  renunciation,"  and  therefore, 
f  liable  to  dutv  at  all,  was  liable  as  a  "rdease*' 
KT  **  difloharge.''  But  the  operative  words  in  the 
koknowledgment  were  "redeemed,  paid  off,  and 
atlafied.*'  The  commissioners  hdd  that  the  receipt 
TBB  charc^able  as  a  "discharge.''  There  was  no 
aihority  to  support  that  view :  see  Munro  v.  Inland 
ieventse,  ^.  N.  1896,  p.  149;  Davidson's  Con- 
eyan<aJ^g  (4th  ed.),  vol.  2,  p.  277,  and  (9th  ed.),  p. 
72;  47  SouorroRS'  Jottrnal,  445,  450.  These 
tteiingrn  i>oiDt  to  the  fact  that  it  had  become  a 
yjaamon  practice  to  evidence  the  discharge  of  formal 
itntgages  of  equity  of  redemption  and  equitable 
iortge^gem  solely  by  endorsing  attested  recdpts, 
isiiiKiiii^,  as  would  seem  to  be  the  case,  ihat  sudi  a 
loeipt  'was  not  a  "  rdease  "  within  the  meaning  of 
te  StBxn'p  Act,  1870.  Mr.  Davidson  says,  at  p.  303, 
And  it  'would  seem  to  be  dear  that  a  simple  receipt 
ven  on  the  discharge  of  an  equitable  mortgage  was 
^t  Uw^tA^  to  an  od  valorem  daty  as  a  rdease  of  the 


mortgage,  the  money  being  merdy  expressed  to  be 
received  in  discharge  of  all  prindpal  moneys, 
interest,  and  costs  remaining  due  on  the  security  "  : 
see  also  Key  &  Elpb.  (7th  ed.),  p.  252.  The  Stamp 
Act  being  posUivi  juris,  importing  nothing  of 
principle  or  reason,  must  be  construed  strictly 
[MorJey  v.  Hall,  2  Dowl.  494 ;  and  Commisaioners  of 
Inland  Bevenue  v.  Q»  Angus  &  Co.,  3Z  W.  B.  609,  23 
Q.  B.  D.  579),  which  latter  case  dedded  that  wheie 
the  language  l«-ft  the  question  in  doubt  the  subject 
was  to  be  entitled  to  the  benefit  of  the  doubt. 
Pollock,  C.B.,  in  Gurr  v.  Scudds,  3  W.  B.  457,  11 
Ex,  190,  expressed  the  view  that  such  statutes  should 
be  construed  in  favour  of  the  subject,  "  because  a  tax 
cannot  be  imposed  without  clear  and  express  words 
for  that  purpose." 

Bowes  V.  Foster,  6  W.  B.  257,  2  H.  &  N.  779,  at  p. 
788,  and  Attorney -Qeneral  v.  Carlton  Bank,  47  W.  B. 
650,  [1899]  2  Q.  B.  158,  were  also  referred  to. 

a.  A.  T.  Bowlatt  {Sir  Edward  Carson,  8.G.,  with 
him),  for  the  Crown. — ^The  instrument  here  was  a 
rdease  and  discharge  of  the  security  and  the  money 
thereby  secured.  The  words  "rdease"  and  "dis- 
charge "  in  the  schedule  were  not  technical  terms,  but 
induded  every  document  the  tenor  of  which  puts  an 
end  to  the  security  or  the  right  to  receive  the  money 
secured  thereby.  Tbe  dedsioo  of  the  commissioners 
WAS  therefore  right  and  should  be  affirmed,  as  it  came 
within  the  wora  "discharge"  under  "Mortgage," 
sub-head  5. 

Channell,  J. — ^I  think  when  this  matter  comes  to 
be  understood  it  is  really  very  clear.  These  things 
which  come  under  the  various  sub-sections  beginning 
under  J*  Mortsages  "  are  all  cases  of  operative  instru- 
ments. You  Degin  with  mortgages,  and  these  things 
which  create  dther  the  security  or  the  obligation,  or 
whatever  it  is,  are  instruments  creating  it.  Then 
you  get  to  "Transfers  "  and  things  of  that  sort,  all 
of  which  are  operative  instruments.  Then  comes 
sub-section  5,  dealing  with  Beconveyance,  release, 
discharge,  surrender,  re-surrender,  warrant  to  vacate, 
or  renunciation."  We  are  saved  discussing  the  last 
two,  because  we  were  told,  and  I  have  no  doubt 
rightiy,  that  they  are  Scotch  terms.  The  other 
ones  seem  to  me  to  be  all — ^the  only  doubtful  one  is 
Discharge— really  intended  to  deicribe  instruments 
which  have  an  operation  as  instruments  in  putting  an 
end  to  something  which  is  existing  down  to  that 
time,  created  by  the  tilings  which  went  before  "  of 
any  such  security  as  aforesaid,  or  of  the  benefit 
thereof  or  of  the  money  thereby  secured."  They  are 
things  that  put  an  end  to  the  obligation  created  by 
the  tiling  described  under  number  1. 

This  document  is  quite  clearly,  I  thiok,  not  a 
document  which  has  any  force  as  an  instrument  putting 
an  end  either  to  any  obligation  or  to  any  security  or 
to  anything  dse.  It  is  evidence  that  the  thinff 
had  gone,  and  the  evidence  that  the  thing  haa 
gone  comes  quite  dearly  under  the  heading 
"Becdpt."  I  do  not  think  that  it  follows  that 
a  thing  might  not  be  both  a  "receipt"  and  a 
"discharge,''  but  what  I  do  think  is  that  these 
headings,  sub-section  5  of  the  heading  of  "Mortgages, 
reconveyance,  release,  discharge,  surrender,  and 
re-surrender,"  all  mean  instruments  which  have 
some  operation  in  putting  an  end  to  the  obligation. 
The  only  possible  doubtful  one  is  "  Discharge,"  and 
in  reference  to  that  I  construe  it  in  reference  to  the 
other  documents  with  which  it  is  found,  and  that 
means,  not  a  document  which  is  evidence  of  a  previous 
disdiarge,  but  a  document  whidi  does  discharge  the 
obligation.  That  being  so,  I  think  this  does  not  come 
within  it,  and  is  only  stampable  as  a  recdpt.  In  this 
case  it  does  not  want  to  be  stamped  as  a  reodpt 
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beoaof  e  it  is  endorsed  on  the  document.  The  appeal 
will  therefore  be  allowed  with  costs,  and  the  money 
paid  as  duty  restored. 

Solicitors  for  the  appellants,  Johnson,  WeatheraUt  & 
Bturt,  for  Broomhead,  Wighiinan^  &  Moore,  Sheffield. 

Solicitor  for  the  commissioners,   The  SoUeiior  of 
Inland  Bevenue, 


K.  B.  Div.  •) 

(Lord  Alverstone,  L.O.J. ,  and  [  March  1, 

Wills  and  Kennedy,  JJ.)      ) 

Alton  Urban  Distriot  Cottnoil  {Appellants)  v. 
Spiobr  {Respondent),  (a.) 

Local  Oovemment — Bating  ^General  district  rate — Pro- 
portion of  assessment^Bating  Act,  1874  (37  &  38 
Viet,  c  54).  M.  3,  6^Public  Health  Act,  1875  (38  dh 
89  Vict.  c.  55),  s.  211. 

Where  a  right  of  sporting  over  land  which  is  used  as 
"  arable,  meadow,  or  pasture  ground  only,  or  as  wood- 
lands,^*  is  let  apart  from  the  land,  the  lessee  of  that  right 
is  not  the  '*  occupier**  of  such  land  tmthin  the  meaning 
of  section  211,  sub-section  1  (b),  of  the  Public  Health 
Act,  1875,  so  as  to  entitle  him  to  be  assessed  in  respect  of 
ths  same  to  iJie  general  district  rate  in  tlie  proportion  of 
one-fourth  part  only  of  the  net  annual  valu>e  thereof;  he 
is  the  occupier  of  a  special  hereditament — namely,  the 
sporting  right,  and  is  liable,  under  section  6  of  the 
Bating  Act,  1874,  to  be  assessed  in  respect  thereof  on  the 
full  rateable  value  of  that  hereditamenU 

Case  stated  by  the  justices  for  the  petty  sessional 
division  of  Alton,  in  the  county  of  Southampton. 

The  appellants  preferred  a  complaint  asainsi  the 
respondent  before  the  juitices  in  respect  of  his  non- 
payment of  a  general  district  rate  made  by  them. 

At  the  hearing  of  the  CDmplaint  the  following  facts 
were  prored  or  admitted : 

The  respondent  had  for  some  years  rented  the 
shooting  over  certain  lands,  being  arable,  meadow,  or 
pasture  ground  and  woodlands^  within  the  parish  of 
Alton. 

On  the  26th  of  March,  1903,  the  appellants  made  a 
general  district  rate,  which  was  good  on  the  face  of 
it,  at  Is.  Ud.  in  the  pound,  and  the  respondent  was 
assessed  to  the  rate  in  respect  of  his  sporting  rights 
at  £5  7s«  4d.,  being  Is.  lid.  in  the  pound  on  a  rate- 
able value  of  £56. 

On  the  rate  being  duly  demanded  the  respondent 
refused  to  pav  the  sum  of  £5  7s.  4d.,  but  made  a 
legal  tender  of  £1  6s.  lOd.,  which  was  refused  by  the 
appellants'  collector  in  accordance  with  instructions 
received  by  him. 

The  justices  were  of  opinion  that  the  respondent 
was  only  assessable  in  the  proportion  of  one-fourth 
of  the  net  annual  value  of  the  sporting  rights,  and 
as  he  had  made  a  legal  tender  of  such  one-fourth,  they 
refused  to  make  any  order  on  the  complaint  which 
had  been  taken  out  by  the  appellants  to  recover  the 
full  amount  of  the  rate. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  had  come  to  a  right  decision, 
and,  if  not,  what  should  be  done  in  the  premises. 

The  Bating  Act,  1874  (37  &  38  ^^ct.  c.  54),  s.  6, 
provides : 

«*2.  Where  any  right  of  sporting,  when 
severed  from  the  occupation  of  the  land,  ia  let, 
either  the  owner  or  the  lessee  thereof,  according  as 
the  perions  making  the  rate  determine,  may  be  rated 
as  tue  occupier  thereof. 

(a.)  Beported  by  B.  G.  Stillwbll,  Esq.,  Barrister- 
at>Law. 


"  3.  Subject  to  the  foregoing  provisions  of  tiiii 
section  the  owner  of  any  right  of  sporting,  wImq 
severed  from  the  occupation  of  the  land,  maybe  rated 
as  the  occupier  thereof. 

'  *  4.  For  tiie  purposes  of  this  section,  the  person  who, 
if  the  right  of  sporting  ...  is  let,  is  entitied  to 
receive  rent  for  tiie  same,  shall  be  deemed  to  be  the 
owner  of  the  right." 

The  PubUc  Healtii  Act,  1875  (38  &  39  Yiot  c  55), 
s.  211,  provides  as  follows: 

'*  Witii  respect  to  the  assessment  and  levying  of 
general  district  rates  under  this  Act  the  foUovin; 
provisions  shi^  have  effect : 

"  1.  (General  district  rates  shall  be  made  and  levied 
on  the  occupier  of  all  kinds  of  property  for  the  time 
being  by  law  assessable  to  any  rate  for  the  relief  of 
the  poor,  and  shall  be  assessed  on  the  full  net  umnU 
valu<«  of  such  property,  ascertained  by  the  valuatioa 
list  for  the  time  being  in  force  .  .  •  subject  to 
the  following  exceptions,  regulations,  and  oonditioaf, 
namely : 

« r()  .  .  .  The  occupier  of  any  land  used  ai 
arable,  meadow,  or  pasture  ground  only,  or  as  wood- 
lands .  .  .  shall  be  assessed  in  respect  of  the 
same  in  the  proportion  of  one-fourth  put  only  of 
such  net  annual  value  thereof." 

Foote,  K.O.  {8.  H,  Emanuel  with  him),  for  tiie 
appellants. — ^The  justices  came  to  a  wrcmg  dsQBOO. 
The  tenant  of  a  right  of  shooting  severed  from  the 
occupation  of  the  land  is  not  '*  the  occupier  of  snj 
laud  used  as  arable,  meadow,  or  pasture  ground  only, 
or  as  woodlands,"  within  the  meaning  of  section  211, 
sub-section  1  {b),  of  the  Public  Health  Act,  1875. 
Section  6  of  the  Bating  Act,  1874,  provides  that,  for 
rating  purposes,  the  lessee  of  a  sporting  right,  whan 
severed  from  the  occupation  of  the  land,  may  be  rated 
as  the  occupier  thereof.  He  is  rateable  at  the  foil  net 
annual  value  of  the  land  of  which  he  is  lessee,  and 
does  not  come  within  the  exception  contained  in 
section  211,  sub-section  1  (5),  of  the  PnUic  Health 
Act,  1875. 

He  cited  Eyton  v.  Overseers  of  Mold,  29  W.  B.  122, 
6aB.D.  13. 

M*  M.  Macnaghten,  for  the  respondent.  ~  The 
justices  came  to  a  rip^ht  conclusion.  The  Legisla- 
ture can  never  have  intended  that  wlifle  the  ownn 
or  tenant  of  land  used  as  arable  or  pasture  ground  or 
as  woodlands  shall  be  assessed  in  respect  of  ntk 
land  in  the  proportion  of  one-fourth  only  of  the  eel 
annual  v»lue,  the  person  who  is  the  lessee  of  the 
shooting  over  suoJi  land  shall  be  assessed  in  respect  oi 
the  full  value.  The  lessee  of  the  shooting  cannot,  ci 
c^rse,  exercise  his  shooting  right  without  going  oa 
to  the  lan«i,  but  that  does  not  make  him  more  tiiaa 
the  occupier  of  land  used  as  arable,  meadow,  or 
pasture  ground  only,  or  as  woodlands. 

He  referred  to  Holyufell  Union  v.  HaPcyn  Drainmgt 
Co,,  [1895]  A.  C.  117,  43  W.  B.  Dig.  131. 

Foote,  K,0,,  was  not  called  upon  to  reply. 

Lord  Alyerstonb,  L.O.J.— Prior  to  the  Bating 
Act,  1874,  sporting  rights  were  not  rateable  as 
separate  hereditaments,  but  where  they  odated  tksy 
were  allowed  to  be  t^en  into  oonsideration  as  abov- 
ing  that  the  land  over  which  they  vrere  exeroiaad  bad 
an  enhanced  rateable  value.  Then  by  s^ctioQ  3  of 
that  Act  it  was  provided  that  the  Poor  Bate  Aeli 
should  extend,  inter  aUa,  "  to  rights  of  fowling,  d 
shooting,  of  taking  or  kflling  game  or  rabbits,  and  d 
fishing,  when  severed  from  tiie  occupatioo  oi  te 
land."  Thore  was  thereby  created  a  new  rataahk 
hereditament  which,  on  the  face  of  it,  was  indepaod- 
ent  of  the  ordinary  occupation  of  ihe  land.  Tbs 
^  section  6  provides  for  two  caaea  in  which  thazight  otf 


Yd.  in.         rAvr.  «>  1901] 


THE  WEEKLY  REPORTER. 


695 


H.O.  Alton  XJBBAHDl8T.(>>UNOIL(APP80v.SPiaBB(B8PT0.---IVBBOATIBHAMT7BBANCk>UNOIL»fta  "EJj. 


iportiog  it  leTered  from  the  ooonpatioii  of  the  land. 
Fizitly,  8nb-ieotion  1  provides  that  where  any  right 
of  iportin^  <'  is  seyerod  from  the  oooapation  of  the 
land,  and  u  not  let,  and  the  owner  of  ■noh  right 
rtoeiTee  rent  for  the  land,  the  laid  right  shaU  not  be 
separately  valued  or  rated,  bat  tiie  groes  and  rateable 
wae  of  the  land  thall  be  esttmatod  as  if  the  said 
right  were  not  severed;  and  in  snoh  case  if  the  rate- 
able valoe  is  increased  by  reason  of  its  being  so 
estimated,  but  not  otherwise,  the  ooonpier  of  the 
land  may  (unless  he  has  speoifioally  oontraoted  to  pay 
suoh  rate  in  the  event  of  an  inoreaso)  deduot  from 
his  rent  suoh  portion  of  any  poor  or  other  looal  rate 
as  is  paid  by  him  in  respeot  of  suoh  increase/' 
Then,  seoondly,  sub-seotion  2  provides  that  "  where 
any  right  of  sporting,  when  severed  from  the  oooapa- 
tion of  the  land  is  let,  either  the  owner  or  the  lessee 
thereof,  according  as  the  persons  making  the  rate 
determine,  may  be  rated  as  the  occupier  thereof. 
Sab-seotion  3  uien  provides  that  "the  owner  of  any 
light  of  sporting  when  severed  from  the  occupation 
of  the  land,  may  be  rated  as  the  occupier  tiiereof." 
It  is  therefore  clear  that  a  sporting  right  can  be  rated 
op  to  tha  full  net  annual  vidue*  But  tiien  we  come 
to  the  Public  Health  Act,  1875,  s.  211,  sub-section  1 
{h),  of  which  provides  that  the  occupier  of  any  land 
used  as  arable,  meadow,  or  pasture  ground  (mly,  or 
as  woodlands,  shall  be  assessed  in  respect  of  the  same 
in  the  proportion  of  one-fourth  part  only  of  such 
net  annual  value.  Now,  counsel  for  the  respondent 
could  not  contend  that  the  owner  of  the  sporting 
rights  was  not  liable  to  be  rated,  but  he  did  contend 
that  the  respondent  was  the  occupier  of  land  used  as 
"arable,  meadow,  or  pasture  ground,"  because  he 
had  to  go  on  to  such  limd  when  exerdring  his  sport- 
ing ri^ts,  and  that  he  was  therefore  entitled  to  be 
rated  in  respect  of  his  sporting  right  at  only  one- 
fourth  of  the  net  annual  value.  The  answer  to  that 
contention  is  that  the  respondent  is  not  the  occupier 
of  **  arable,  meadow,  or  pasture  ground  "  within  the 
meaning  of  the  Act  of  1875 ;  he  is  the  occupier  of  a 
mcial  hereditament  which  has  been  made  rateable  by 
the  Act  of  1874^namely,  the  sportiog  right.  I  am, 
therefore,  of  opinion  that  the  justices  came  to  a  wrong 
determination,  and  that  the  respondent  is  liable  for 
the  full  amount  of  the  rate. 

This  appeal  must  therefore  be  allowed. 

Wills,  J. — I  am  of  the  same  opinion.  Where  the 
sportinc  rights  are  severed  from  the  occupation  of  the 
land»  tne  lessee  of  the  sporting  rights  is  not  the 
"  ooonpier  "  of  the  land. 

KSNNIDT,  J.— I  agree. 

Appeal  oHowed  and  Judgment  for  the  appeHanU. 

Solicitors  for  appellants.  Church,  Adami,  A  Prior, 
for  C.  d:  W.  Trimnier,  Alton. 

Solicitors  for  renpondent,  Ounliffes  d:  Davenport,  for 
Bailesf  A  WhiU,  Winchester. 


|^Ott0e  of  Eotll0. 

From  0.  A.  )  ^r     m 

(England).  J  Maya. 

In  re  Oatbbham  Fbbait  Coukoil  and  Qodstoici 

BmBAL  Coukoil.  (a.) 
Local  government—Severance  of  part  of  rural  dUtrid 
into  urhcm  district — Adjustment  of  property  and 
liahilitiee—Eighufay  empeneea—Loee  of  income— Looal 
Government  AcU,  1888  (51  <fe  52  Vict,  c  41),  $$.  57,  62  ; 
and  1894  (56  dk  57  Viet.  c.  73),  $.  54. 

By  an  order  of  a  county  council,  made  under  section  57 
of  t?ie  Looal  Government  Act,  1888,  part  of  a  rurcU 
district  was  converted  into  an  urban  diArid,  which  was 
no  longer  liable  for  the  maintenance  of  the  highways  in 
the  rviral  district,  but  took  over  Us  own  liabilities  and 
property  in  its  own  separate  area.  The  rural  district 
council  claimed  an  adjustment  of  the  income,  liabilities, 
and  expenses,  under  section  62  of  the  Act,  in  respect  of 
t?ie  maintenance  of  the  highways,  as  the  contributions 
formerly  received  from  the  urban  district  area  eooceeded 
the  rates  derived  therefrom. 

Held,  that  the  loss  of  profit  from  tJie  contributions 
formerly  received  by  the  rural  district  council  from  the 
area  comprised  in  the  new  urban  district  was  not  a  matter 
for  adjustment,  for  the  section  does  not  give  compensation 
for  such  loss,  and  loss  of  income  under  this  section 
referred  to  present  income  and  not  to  that  to  be  derived 
from  rates  which  may  hereafter  be  imposed. 

Decision  of  the  Cmrt  of  Appeal  (51  W.  B.  353, 
[1903]  1  K.  B.  S64)reversed. 

In  re  Bochdale  tTnion  and  Haslingden  Union,  47 
W.  B.  322,  [1899]  1  Q.  B.  540,  and  In  re  Buckingham- 
shire Gounty  doundl  and  Hertfordshire  <>)unty 
Oounca,  [1899]  1  Q.  B.  515,  47  IT.  B.  Dig.  114,  over- 
ruled. 

Appeal  from  an  order  of  the  Oourt  of  Appeal 
(Yau^han  Williams,  Stirling,  and  Mathew,  L.JJ.), 
affirming  an  order  of  Wright,  J.,  upon  an  award  of 
an  arbitrator  stated  in  the  form  of  a  special  case, 
which  is  set  out  at  length  in  the  report  of  the  case  in 
the  Oourt  of  Appeal  (51  W.  B.  353). 

By  an  order  made  under  section  57  Of  the  Local 
Government  Acts,  1888  and  1894,  it  was  ordered  that 
the  parish  of  Oaterham  should  cease  to  form  part  of 
the  rural  district  of  €k>dstone,  and  should  be  con- 
verted into  an  urban  district,  and  the  propertv  and 
liabilities  of  the  rural  district  councu,  so  mr  as 
regarded  the  area  of  the  new  urban  disteiot,  became 
vested  in  the  urban  district  council,  including  the 
UabiUty  to  maintain  the  highways.  The  resoondents 
made  a  claim  upon  the  appellants  alleging  tnat  their 
income,  liabilities,  and  expenses  in  respect  of  the 
maintenance  and  repair  of  highways  were  affected  by 
the  order,  and  that  they  were  entiUed  to  have  the 
claim  adjusted  1^  arbitration  under  the  provisions  of 
section  62  of  the  fiocal  Government  Act,  1888. 

The  matter  was  referred  to  arbitration,  and  the 
respondents  put  forward  a  claim  for  the  payment  to 
them  by  the  appellants  of  a  sum  of  £36,000  or  there- 
aboutSy  bong  the  capitalised  value  at  thirty  vears' 
purchase  of  an  amount  of  £1,200  which  was  alleged 
to  be  the  average  yearly  excess  of  contribution  over 
expenditure  which  had  been  received  by  the  respon- 
dents from  the  separated  area  before  the  separation. 

Wright,  J.,  held  that  the  respondents  were  entitled 
to  have  their  daim  adjusted  by  arbitration  under 
section  62  of  the  Local  Government  Act,  1888,  upon 
the  ground  that  he  was  bound  by  the  decisions  of  Jn 
re  Sochdale  Union  and  Haslingdm  Union  and  In  re 

(a.)  Beported  by  0.  H.  Gbabtoit,  Bsq.,  Barrister- 
at-Law. 
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H.  opL. 


In  bb  Oatebham  Fbban  Cottkoil  and  GK>dstonb  Bt7bal  Oottnoil. 


H.  ofL. 


Buckinghamihire    County  OouneU   and  Hertfordshire 
County  CoundL 

Brayt  K.C.^  and  Montague  Shearman,  K.C»,  for  the 
appeLUntfl. — Section  62  of  the  Local  Government 
Act,  1888,  does  not  give  oompensation.  Adjosfement 
ia  not  the  same  as  oompenBation  for  a  loM  of 
ratepaying  area  against  a  newly  -  created  Local 
Government  area.  The  courts  bdow  followed  the 
decisions  in  In  re  Bochdale  Union  and  Haelingden 
Union,  and  in  In  re  BttckingJiamahire  County  Council 
and  Hertfordshire  County  Council,  which  were  wrongly 
decided. 

C.  A.  Buiaeil,  K.C.,  and  George  Humphreye,  for  the 
respondents. 

The  House  took  time  for  consideration. 

Earl  of  HAL8BXTBY,  KO.—I  am  of  opinion  in  this 
case  that  the  judgment  of  the  Court  of  Appeal  and  of 
Wright,  J.,  should  be  reversed;  but  in  truth,  though 
the  question  arises  in  this  case  and  the  consequence 
must  follow,  it  is  really  the  decision  in  the  case  of  In 
re  Bochdale  Union  and  Hculingden  Union  which  is 
here  under  appeal.  There  seems  to  have  been  some 
misapprehension  about  that  dedsioo.  Lord  Bussell  of 
Killowen  commences  his  judgment  by  saying  that 
he  agrees  with  the  judgment  of  Ohannell,  J.,  **  sub- 
stantially," and  entirely  in  the  principle  involved  in 
it,  but  upon  the  point  now  in  debate  the  judgment  of 
Ohanndl,  J.,  and  Bidley,  J.,  who  entirely  agreed 
with  him,  was  the  other  way.  The  language  of  the 
section  now  under  construction  does  not  seem  to  me 
to  be  appropriate  to  the  oompensation  of  one  district 
for  being  placed  in  a  less  advantageous  financial 
position  thui  before  the  alteration  in  its  boundaries. 
This  is  language  which  the  Legislature  has  used  else- 
where when  what  is  now  contended  for  was  contem- 
I^ated  by  the  Legislature,  but  I  do  not  think  tiiat 
section  62  ever  contemplated  *'  adjustment  **  as  being 
applicable  to  such  a  state  of  ^ings  as  has  been 
lm>ught  about  by  a  diminution  of  rateable  area. 
Where  two  areas  are  being  divided,  and  each  becomes 
responsible  for  its  own  administration,  and  iHiere 
previously  they  possessed  property,  it  is  obvious 
enough  that  they  must  have  some  mode  of  adjusthiff 
the  axvision  of  the  property  which  each  possessed 
mot  to  such  separation — ^the  building,  for  example, 
uie  workhouses  for  the  administration  of  the  poor 
law— and,  to  quote  the  language  of  the  section, 
'*  TOoperhr,  income,  debts,  liabilities,  and  expenses." 

The  only  word  within  which  the  present  claim  can 
be  embraced  is  the  word  "  income."  Now,  it  may  be 
oonoeded  that  in  a  loose  mode  of  speech  the  capacity 
for  beiog  rated  for  future  liabilities  might  oe  so 
described,  but  it  would  not  be  accurate.  And  it  is 
not  with  the  word  itself  alone  that  one  has  to  deal, 
but  with  the  word  associated,  as  it  is  here,  with  the 
words  **  property,  debts,  liabilities,  and  expenses." 
I  cannot  think  that  the  Legislature  intended  so  grave 
a  departure  from  the  general  and  very  obvious  mean- 
ing of  the  words  that  it  has  actually  used.  Where  it 
did  hitend  to  aUow  oompensation  to  be  given— com- 
pensation, be  it  observed,  not  adjustment— it  has 
shown  that  it  can  use  appropriate  and  express  words 
for  the  purpose,  and  the  woras  '*  pnmrty  and  income 
from  property  "  can  well  be  satiftfted  by  a  division  of 
poperty  and  income  resulting  from  property,  without 
importing  the  element  of  oompensation  for  loss  of 
income.  Bven  if  the  word  ** income"  itself  were 
appropriately  used,  I  think  the  word  '*  adjustment," 
as  distinguished  from  "oompensation,"  means  a 
division  of  existing  assets,  while  '*  compensation " 
would  quite  rightiv  be  interpreted  to  mean  tiie  loss 
of  some  right  to  obtain  income  l^  rating,  or  of  some 
area  which  would  furnish  the  right  to  get  inoome. 


But  it  seems  to  me  quite  contrary  to  principle  in  the 
case  of  an  alteration  of  boundaries  applioable  to  a 
municipal  body,  which  is  to  be  for  the  fnture  sell- 
suffidng,  to  make  the  adjustment  of  its  "  property 
and  inoome,  debts  and  liabilities,"  a  subject  of  com- 
pensating arrangements.  Of  course,  if  the  Legisla- 
ture has  done  it,  it  must  be  acquiesoed  in,  bat  I 
entirely  dissent  from  the  idea  of  presuming  that  this 
has  been  done  without  express  words.  For  theis 
reasons  it  appears  to  me  that  the  judgment  appealed 
from  ought  to  bs  reversed,  and  I  so  move  your  lord- 
ships. 

Lord  Dayey. — The  question  to  be  determined  in 
this  appeal  was  thus  stated  by  Vaughaa  WilUaau, 
L.J. :  '<  It  is  said,"  he  observes,  "  that  by  reason  of 
the  separation  of  the  parish  of  Caterham  from  tite 
Godstone  Bural  District,  the  council  of  that  diitriet 
will  lose  the  profit  which  they  formerly  derived  bom 
the  contributions  of  the  paruh  of  Oateriiam" ;  sod 
the  question,  he  added,  was  whether  that  apprehendsd 
loss  was  matter  for  adjustment  pursuant  to  the  |no- 
visions  of  section  62  of  the  Local  Government  Ad, 
1888.  CoimseL  for  the  respondents  disclaimed  statiog 
the  question  in  tiiat  way.  But  I  think  that  the  Loid 
Justice  accurately  described  the  claim  which  ii  pot 
forward  by  the  respondents.  What  they  are  ssddoK 
is  not  an  adjustment  in  the  ordinary  seoae  of  thtt 
word  of  common  property  or  liabilities,  or  of  aaf 
reciprocal  liabilities  of  Oaterham  and  Godstone 
towards  each  other,  but  compensation  for  a  kM 
which  they  apprehend  they  will  suffer  by  the  serer- 
ance  of  Oaterham  from  the  Godstone  Bural  District 
I  do  not  assume  that  the  arbitrator,  if  he  should  be 
required  to  proceed  with  the  matter,  would  awaid  to 
the  respondents  the  full  amount  of  the  extravagmt 
cl»im  put  forward  by  them  (the  respondents),  and  I 
refer  to  that  daim  only  as  showing  the  true  nature  oC 
their  demand. 

The  first  observation  that  occurs  to  me  is  that 
section  62  says  nothing  about  oompensation  lor  appre- 
hended loss  of  profit  or  injury.  Your  lordships  an 
familiar  with  Acts  of  Parliament  which  give  a  rigkt 
to  such  compensation,  and  one  would  have  expected 
that,  if  that  was  the  meaning  of  the  Act,  it  would 
have  been  expressed  in  plain  terms.  Loosl  authon- 
ties  are  by  the  section  in  question  authorised  to  make 
agreements  for  the  purpose  of  adjualing  ^'any 
property,  income,  debts,  liabilities,  ind  expenses." 
The  primd  fade  meaning  of  these  words  is  to  ^ve 
powers  or  facilities  for  m justing  any  matters  wlii^ 
by  reason  of  the  Act,  or  a  scheme  made  under  it, 
require  adjustment.  In  the  following  words  the 
expression  is  altered.  Tbe  section  goes  on  to  si^ 
(reading  it  short)  that  any  agreement  autiiorised  by 
the  Act  to  be  made  "  for  the  i>urpose  of  the  adjust- 
ment of  any  property,  debts,  liamlities,  or  finaiwlel 
relations,  may  provide  for  the  transfer  o^  retentnsi  of 
anyproperty,  debts,  or  liabilities,  or  fw  the  joint  uss 
of  any  property  and  for  the  transfer  of  any  dnttsa, 
and  for  payment  by  either  party  to  the  agreement  ia 
respect  of  property,  debts,  duties,  and  liabilitica  m 
transferred  or  retained,  or  of  such  joint  user,  or  in 
respect  of  the  salary,  remuneration,  or  oompeneation 
payable  to  any  officer  or  person." 

I  have  troubled  your  lordships  by  reading  the  aee- 
tion  at  length,  because  the  latter  words  in  my  opii^oa 
confirm  the  primd  facie  meaning  whioh  I  have 
attached  to  the  earlier  words.  It  must  be  admitted, 
I  think,  that  the  property,  debts,  or  liabilities  to  bt 
retained  or  transf errea  must  mean  eiisting  i 


or  debts,  or  a  liability  actually  incurred,  and  the  ex- 
pression *<  financial  relations'^  I  think  also  refers  to 
any  reciprocal  financial  obligations  whidi  the  wt- 
divided  district  and  the  sevmd  portion  may  have 
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ilready  inoorred  towards  each  other.  I  ocmfltme  the 
iTordi  "income"  and  ''expenies"  in  the  same 
nanner.  I  think  that  "income"  means  income 
presently  enjoyed,  or  to  which  there  is  a  present 
itle,  and  does  not  indade  income  which  may 
lereaiterbe  derived  from  the  making  of  rates.  There 
nay  be  income  derived  from  propwty  which  is  held 
>a  tmst  for  the  district,  or  some  income — snoh,  for 
example,  as  a  rent-charge  or  other  annual  payment 
ipplimble  under  some  finanmal  detriment  arising 
from  Acts  directed  or  authorized  by  the  Legislature, 
bud,  in  my  opinion,  there  is  nothing  in  the  Act  which 
creates  such  a  risht.  I  am  therefore  of  opinion  that 
the  appeal  should  be  allowed.  It  follows  from  what 
[  have  said  that  I  think  the  cases  of  In  re  RochcUde 
Union  and  HasUngden  Union,  and  In  re  BtuMngham- 
ihire  County  Council  and  Hert/ord$hire  County  Council 
were  wrongly  decided  and  should  be  overruled. 

Lord  Jambs  of  Hbbbfobd.— In  this  tase  I  agree 
prith  the  opinions  already  expressed  that  the  judg- 
ment of  the  Court  of  Appeal  should  be  reversed;  for 
[  concur  in  the  view  that  the  loss  of  a  portion  of  a 
ratepaying  area  does  not  support  a  daim  for  an  ad- 
nstment  of  "  property,  income,  debts,  liabilities,  or 
expenses  "  within  the  meaning  of  section  62  of  the 
[iooal  Government  Act,  1888.  It  seems  to  me  that 
iie  s^aration  of  a  portion  of  an  area  within  which  a 
rate  has  bi»en  levied  cannot  occasion  a  loss  of  "in- 
come" within  the  meaning  of  the  section  to  the 
•emaining  portion  of  tke  area ;  nor  can  such  change 
n  the  existence  of  the  rateable  area  occasion  any 
daim  for  adjustment  under  the  word  "  UabilitieB." 

Both  of  these  words,  "income"  and  "liabilities," 
nust  be  read  as  referring  to  ascertained  and  existing 
ncome  and  liabilities,  and  cannot  be  held  to  include 
ihe  mere  liability  to  be  rated  if  tlie  order  of  division 
lad  not  been  made.  It  may  be  that  the  application 
»f  this  view  may  in  some  cases  confer  on  one  portion 
»f  a  divided  area  substantial  advantage  at  the  expense 
if  another  portion.  But  if  such  gain  or  loss  would 
jnount  to  mjustice,  it  may  be  that  the  remedy  is  to 
te  found  by  objecting  to  the  order  being  made  by 
he  county  council  under  section  57  of  the  Act,  or  to 
te  oonfirmation  by  the  Local  Government  BoMd. 

Lord  Bobbbtson. — ^I  am  very  clearly  of  the  same 
pinion.  I  do  not  think  that  the  claim  of  the 
Bspondents  comes  within  section  62 ;  and  when  I  say 
D  I  mean  not  merely  that  the  word  "  adjust "  and 
tie  other  phrases  used  are  not  appropriate  to  cover 
^  but  that  the  daim  is  in  its  nature  and  substance 
Ito^ether  heterogeneous  to  the  things  contemplated, 
nd  IS  outside  the  scheme  of  setting  up  new  authori- 
ies  as  stated  in  the  Act. 

It  must  be  remembered  that  when,  under  section 
2,  Oaterham  and  €K)dstone  proceed  to  "adjust" 
tvhatever  that  means),  they  meet  as  separate  and 
alf-oontained  rating  authorities,  Oaterham  having 
een,  by  deliberate  statutory  proceedings,  vested 
rith  the  full  and  exclusive  power  of  rating,  for  its 
wn  use,  within  the  boundaries  assigned  to  it,  and 
fodstone,  while  retaining  its  old  name,  having  a 
ifferent  and  smaller  jurisdiction  compared  to  &at 
'hich  formerly  existed.  The  direct  and  necesiary 
Mult  of  setting  up  Oaterham  as  an  urban  district  is 
>  establiih  not  merely  one  but  two  new  rating  units 
-namely,  Oaterham  and  the  leiser  Oodstone.  The 
iting  in  each  is  necessarily  on  the  new  basis  of  the 
ew  area ;  and  it  would  be  merely  an  accident  if  the 
fctes  in  the  two  areas  were  the  same  after  as  before 
16  separation. 

Kow,  the  assumption,  and  what  I  must  venture  to 
ill  the  fallacy,  of  l^e  judgments  under  review  is  that 
le  Legislature  intended  that  the  two  new  bodies 
louldset  about  what  Bmoe,  J.,  called  "restoring 


tiie  true  balance  "—that  is  to  say,  the  former  balance 
•■^-of  rates.  I  see  no  warrant  for  any  such  assump- 
tion. On  the  contrary,  I  should  suppose  that  in  some 
cafes  at  least  one  of  the  reasons  why  a  new  urban 
district  is  set  up  is  because  the  rating  is  unfair,  and 
would  be  made  more  equitable  by  dividing  the  ratins 
area  into  two.  The  inhabitants  of  some  proposed 
new  district  (I  am  not  for  the  moment  speaking  of 
Oaterham)  may  very  well  say  that  they,  havmg 
grown  into  a  sdf-contained  community,  are  made  to 
pay  for  things  in  which  they  have  no  interest,  and 
because  of  their  large  valuation  are  paying  more 
than  the  |>eople  who  are  interested  in  them.  All 
these  oonsiderattons  and  the  like,  pro  and  con,  are 
for  the  county  council  and  the  Local  Qovemment 
Board. 

But  the  BochdaU  ease  and  the  Bucks  case  depend 
upon  the  view  that  in  the  matter  of  rates  the  status 
quo  ante  the  order  is  to  be  treated  as  the  standard  of 
right  after  the  order,  and  that  any  detriment  on  the 
one  side  and  advantage  on  the  other,  caused  by  the 
independence  of  the  new  district,  are  to  be  redressed 
by  adjustment.  I  see  no  trace  of  an  intention  tiius  to 
stereotype  b^  compensation  the  results  of  a  lystem 
of  rating  which,  ex  hyoothesi,  has  ceased.  Of  course 
it  is  quite  conceivable  that  the  Legislature  might 
have  made  it  a  condition  of  the  setting  up  of  a  new 
rating  body  that  it  should  purchase  its  independence, 
and  mif^ht  have  taken  the  financial  position  in  tiie 
year  of  independence  as  fixing  the  price.  But  this  is 
an  idea  unexpressed  in  the  statute,  and  remote  from 
the  simple  one  expressed  in  section  62,  which  primarily 
at  least  deals  with  extant  things  and  extant  liabilities, 
which,  belonging  to  the  undivided  community,  must 
perforce  be  divided  now  that  the  community  is 
broken  up  and  the  partners  are  taking  with  Ihem 
what  belongs  to  them.  And  the  difficulty  of  applying 
the  words  of  section  62  to  a  claim  of  compensation 
becomes,  as  I  think,  an  impossibility  when  the  nature 
of  the  daim  is  clearly  realized. 

I  have  read  with  care  all  the  judgments  in  the 
previous  cases.  In  the  Rochdale  case  and  in  the  Bucks 
case  the  principle  laid  down  is  that  which  I  have 
already  referred  to,  that  the  "  true  balance,"  meaning 
thereby  the  existing  balance  of  the  date  of  separation, 
most  ba  "restored."  Thif  ia  most  cletoly  shown  in 
Bruce,  J.'s,  judgment  in  the  Bucks  case,^  and  in  that 
of  Smith,  L.J.,  in  the  Bochdale  case.  It  is  signifiicant 
that  all  subsequent  judicial  opinions  have  been  based 
on  the  authority  of  these  cases,  and  that  in  none  has 
this  principle  been  independently  reasserted. 

Order  of  Court  of  Appeal  and  order  of  Wright, «/".» 
reversed,  tvUh  costs  here  and  below. 

Solicitors,  F.  B.  Winter;  Cooper,  Turner,  <fe  Evans^ 
for  Evelyn  A,  Head,  Bast  Qrinstead. 


May  13. 


iSoutt  Of  Appeal 

From  K  B.  Div.  \ 

(OoUins,  M.B.,  and  Bomer  and  > 

Mathew,  L.JJ.)  ) 

Ybokan  {Suppliant)  v.  Thb  Eino.  (a.) 

Ship — ChaHer-party— Demurrage — Cargo  to  le  dis- 
charged at  the  average  role  of  not  less  than  210  tons 
per  working  day — Fradion  of  a  day. 

Under  a  charter-party  the  cargo  of  2,367  tons  on  hoard 
a  ship  was  to  be  discharged  at  the  average  rate  of  not  less 

(a.)  Beported  by  Bbsxinb  Bbid,  Esq.,  Barrister- 
at-Law. 
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than  210  ions  per  working  day,  weather  permiUing  ;  iJ^e 
time  to  commence  in  cuxordanee  with  the  custom  of  th& 
port ;  Sundays  and  all  holidays  and  time  lost  hy  any 
cause  whatever  beyond  the  control  of  t?ie  consignee  of  the 
cargo  not  to  count  as  discharging  time.  It  was  <dso  pro* 
vided  that  demurrage  was  **tohe  paid  at  t?ie  rate  of  4d. 
pw  net  registered  ton  ner  day  and  pro  rata  employed 
beyond  the  time  aUoufedfor  discharging,**  The  time  the 
cargo  would  take  to  discharge  would  be  \\\  days.  The 
discharge  took  12}  days,  and  the  charters  contended 
thai  as  they  ?uid  rightfully  broken  into  t?ie  twelfth  day 
they  were  entitled  to  treat  the  whole  of  tJiat  day  cu  a  lay 
day,  and  paid  demurrage  calculated  on  that  basis* 

Held,  that  fractions  of  a  day  must  be  taken  into 
account,  and  that  the  shipowners  were  entiUed  to  be  paid 
demurrage  after  11}  days. 

Appeal  by  the  Grown  from  a  dedsioa  of  Big^ham,  J., 
given  in  the  Gommercial  Court  on  the  hearing  of  a 
petition  of  right. 

The  suppliant  wag  a  shipowner  of  "West  Hartle* 
pool,  and  ne  claimed  demurrage  in  reepeot  of  the 
detention  of  a  yessel,  the  steamship  Hculingden,  at 
Bomuda,  to  which  port  the  ship  had  carried  a  cargo 
of  2,367  tons  of  patent  fuel  from  Osrdiff  for  tlie 
Admiralty.  The  question  turned  upon  the  construc- 
tion of  a  code  charter-party  in  general  use  in  the 
service  which  so  far  as  material  provided  by : 

Clause  6.— That  **  the  csrgo  stiall  be  discharged  at 
.  the  average  rate  of  not  less  mtai  210  tons  per  working 
day»  weather  permitting ;  the  time  to  commence  in 
accordance  with  the  custom  of  the  port;  Sundays 
and  all  holidays,  and  time  lost  through  strikes  or 
locks-out  of  workmen,  accident,  frosts,  floods,  rains, 
winds,  rollers,  or  any  cause  whatsoever  beyond  the 
control  of  fiie  consignees  of  the  cargo  not  to  count  as 
disdiarging  time." 

Clause  7. — "  Demurrage  to  be  paid  at  the  rate  of 
4d«  per  net  registered  ton  per  day  and  pro  rata 
enwloyed  beyond  the  time  allowed  for  discharging." 

It  was  admitted  that  the  customary  working  hours 
at  the  port  of  Bermuda  were  from  6  a.m.  to  6  p.m., 
and  that  the  cargo  should  have  been  discharged  in 
11}  working  days.  The  time  having  been  exceeded, 
the  question  arose  as  to  what  time  did  demurrage 
begin  to  nuu  The  suppliant  contended  it  bef;an 
immediately  on  the  expiration  of  the  11}  working 
days  after  we  unloading  beffan,  which  was  at  6  a.m. 
on  Monday,  the  16th  of  July,  1901,  and  was  not 
oomnleted  until  3  p.m.  on  Monday,  the  29th  of  July. 
Qq  the  other  hand,  the  Admiralty  ssid  that  as  they 
were  entitled  to  part  of  the  working  day  of  Saturday 
(the  27tfa  of  July)  in  discharging,  Siey  were  entitled 
to  treat  the  whole  of  that  day  as  a  lay  day,  and  that 
demurrage  did  not  begin  to  run  until  the  mominff 
of  the  next  following  working  day.  They  accord- 
ingly paid  the  shipowner  demurrage  calculated  on 
that  bMis.  The  suppliant  claimed  a  further  sum  for 
the  demurrage  from  9  a.m.  on  Saturday  (^e  27th  of 
July),  the  hour  at  which  it  was  admitted,  for  the 
purposes  of  the  present  case,  that  the  11}  days 
expired,  until  6  p.m.  on  that  day. 

Bigham,  J.,  found  in  favour  of  the  suppliant  on  the 
authoriiy  of  an  unreported  decision  of  a  Divisional 
Court  in  an  unreported  case  of  Hacguoil  ^  Co.  v. 
Tapfon  in  Co. 

The  Crown  appealed. 

R.  B.  D.  Adand,  K.C.  {Sir  Bobert  Finlay,  A.G.,  with 
him),  rdied  on  Commercial  Steamship  Co.  v.  BotdUm,  23 
W.  B.  854,  10  L.  B.  Q.  B.  346,  where  it  was  held  that 
in  the  case  of  demurrage  a  fraction  of  a  day  counted 
as  a  day.  In  that  case  the  delay  arose  in  loading  the 
vessels  and  the  decision  was  against  the  charterers. 
But  as  no  words  appeared  in  the  oharter-purty  show- 
ing a  coDtrairy  Intomon,  on  the  n^asoning  of  tliat  case 


the  charterers  here  were  entitled  to  the  whole  of  the 
day  because  they  were  admitted  entitled  to  a  part  of 
it.  That  was  abo  to  be  gathered  from  the  eiqpcesMoa 
''  the  cargo  shall  be  discharged  at  the  aversge  rate  of 
not  less  than  210  tons  per  working  day,*'  whioh  mesnt 
one  day  with  another,  and  did  not  mean  that  dnziiiif 
the  diffarent  hours  of  any  particular  day  it  ihould  oe 
discharged  at  that  average. 

Scnstton,  K.C.,  and  Adair  Boche,  for  the  snpplia&t, 
were  not  heard. 

Collins,  M.B. — It  seems  to  me  dear  that  cm 
decision  in  this  case  should  be  against  the  appeOaiii 
By  the  charter-party  the  cargo  was  to  be  discharged 
at  the  average  rate  specified  per  working  dav,  weather 
permitting;  tiie  time  to  commence  in  aoooedanee  witk 
the  custom  of  the  port;  Sundays  and  holidays  sod 
time  lost  from  any  cause  beyond  the  control  of  tiie 
consignee  ai  the  car^  not  to  count  as  disohsxgtDg 
time.  Here  it  is  adoutted  that  the  lay  days  began  it 
6  a.m.  on  Monday,  the  16th  of  July.  That  bei^  ^ 
starting  pcnnt,  it  is  easy  to  ciloulate  how  many  days 
were  aflowed  for  disduffging  the  cargo,  wldch  aft  210 
tons  per  working  day  would  work  out  at  11|  d^ 
In  my  opinion  the  charterers  are  entitied  to  saob  tms 
fordisdiarsingas,  according  to  the  number  of  tooi  en 
board,  works  out  at  an  average  rate  of  diMharg«of 
210  tons  per  day— that  is,  11^  days  and  no  more.  The 
charterers  contended  that  because  the  time  allowed 
for  discharge  broke  into  part  of  the  Saturday  tksf 
were  entitied  to  the  whole  of  that  day.  I  sss  bb 
reason,  either  in  common  sense  or  business,  or  on  thi 
construction  of  the  charter-party,  for  allowtog  tkt 
charterers  more  time  than  that  wldoh,  worirad  oat  is 
the  way  I  have  mentioned,  ended  at  9  a.m.  on  tbe 
Saturdav.  That  is  the  whole  point.  The  ohartnen 
have  f  aued  in  their  contention  that,  being  eooftled  to 
take  part  of  a  day,  the  whole  ol  that  bcoken  day 
counted  in  tiieir  ^vour,  and  therefore  the  appesl  ami 
be  dismissed. 

BoMSB,  and  Mathbw,  L.JJ.,  gave  judgment  to 
the  same  eflPect. 

Appeal  dismissed. 

Solidtor  for  the  Crown,  TJ^e  Solicitor  to  the  Tmsmrjf. 

Solidtors  for  the  suppliant,  Bctterdl  A  Boche. 


From  K.  B.  D.  (In  Bkcy.). 

(Yaufl^ian  Williams,  Stirling,  and 

Cozens-Hardy,  L.JJ.) 


ApAV, 


In  re  Bowx. 
Ex  parte  Dbbenbttbg  &  Co.  (a.) 

Bankruptcy^Proof—  Withdrawai—SubstiMim  o/fnA 
proof— Voluntary  payment  by  third  party  fim  hm 
incurred— Bight  of  proof  for  Me  whole  debt, 

A  creditor  w?io  has  received  a  voluniarv  paywumi  fnm 
a  stranger  in  consideration  of  the  fact  that  the  crettr 
7ms  sustained  a  loss  by  the  acts  of  the  bamkm^  twn 
although  such  payment  only  represents  a  part  of  ikedrii 
due  to  the  creaitor,  and  the  areditor  aives  ike  «€reafr 
credUfor  it  in  proving  his  debt^  nevertheless  is  otMU  t 
enter  an  amended  proof,  daimdng  the  whole  aimommt  " 
the  debt,  as  against  the  trustee  in  bankruptcy. 

Decision  of  Buckley,  J.  (ante,  p.  336,  W.  N.  1904. 
p.  64),  affirmed. 

This  was  an  appeal  from  a  decision  of  Bn^lsy,  J. 
(reported  anU,  p.  336,  W.  K.  1904,  p.  64). 

(a.)  Bepovted  by  A.  B.  Tayloxtb,  Bsq., 
at-Law. 


VoL  in. 
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Court  op  Afpsal. 


Iv  BH  Bowi.— In  bs  Olxfton's  Patbnt. 


High  Ooubt. 


The  facts  were  shorUy  as  follows :  The  oase  came 
before  BuoUey,  J.,  on  an  appeal  by  creditors  from  the 
rejection  of   their  proof  by  the  tnistees  in  bank- 


rbe  creditors,  Messrs.  Derenbnrg  ft  Go.,  were  a 
firm  of  stockbrokers,  who  had  had  large  dealings 
with  the  bankrupt  Bowe,  and  in  January,  1903,  a 
receiving  order  was  made  against  him.  At  this  date 
Bowe  owed  Derenbnrg  ft  Co.  a  sum  of  abont  £20,368, 
on  the  secnrity  of  certain  share  certificates,  which 
were  subsequently  discoYcred  to  hare  been  forged  bv 
him.  Bowe  had  been  a  partner  in  the  firm  of  Bewick 
ft  Moreing,  and  that  firm,  although  in  no  way  liable 
for  his  criminal  act,  sent  Derenburg  ft  Oo.  a  cheque 
for  £6,500  on  the  3rd  day  of  June,  accompanied  by 
a  letter  in  the  following  terms:  *' Although  you 
admit  we  are  not  liable,  we  have  pleasure  in  sending 
you  £6,600.  This,  we  understand,  will  cover  all  the 
losses  sustained,  oxcept  those  for  which  you  hold  an 
insurance  policy."  This  was  quite  a  yoluntary  pay- 
ment on  the  part  of  Messrs.  Bewick  ft  Moreing,  and 
Derenburg  ft  Co.  accepted  it  on  this  footing. 

On  the  3rd  day  of  July  Derenburg  ft  Co.  sent  in  a 
proof  for  £13,868  agamst  Bowe's  estate,  giving  credit 
for  the  £6,500  which  they  had  received  from 
Bewick  ft  Moreing.  Some  correspondence  with 
the  trustee  took  place  with  reference  to  this 
proof,  and  it  appeared  that  it  was  not  formally 
admitted  until  the  1st  of  December.  In  the  mean- 
time, Derenburg  ft  Co.,  having  been  advised  that 
Bewick  ft  Moremff  would  find  a  diffiulty  in  proving 
for  the  £6,500,  and  that  they  themselves  were  entitled 
to  prove  for  the  whole  amount  of  their  debt,  without 
giving  oredit  for  that  sum,  on  the  6th  of  November 
sent  in  a  fresh  proof  for  £20,368,  and  asked  that 
it  should  be  substituted  for  the  earlier  proof  for 
£13,868.  On  the  7th  of  November  the  trustee  wrote 
refuinng  to  consider  this  new  proof,  and  later  rejected 
it.  On  the  Ist  of  January,  1904,  the  trustee  filed  the 
earlier  proof,  noting  that  he  had  admitted  it  in  full 
u^Km  the  1st  of  December,  1903.  The  later  proof  was 
rejected  on  two  grounds— firstly,  that  the  creditors 
were  not  entitled  to  withdraw  the  first  proof,  and 
substitute  another  without  leave  of  the  court,  and, 
secondly,  that  they  were  bound  to  give  credit  for  the 
£6,500.  Derenburg  ft  Co.,  having  appealed,  it  was 
held  by  BuoUey,  J.,  that  they  were  entitled  to  prove 
for  the  whole  of  the  debt. 
The  trustee  appealed. 

Gore'Broume,  K.G.^  Muir  Mackenzie,  andFrancke,  for 
bhe  appellant  trustee. — The  second  point  before 
Bookley,  J.,  was  whether  Derenbnrg  ft  Co.  were  under 
ID  obli^tion  to  give  credit  for  the  £6,500  paid  to 
iiem  by  the  firm  of  which  the  bankrupt  had  been  a 
nember.  Payment  by  a  stranger  satisfies  the  debt 
Vamqelan  Wtltjama,  L. J.— You  are  not  basing  it  on 
in  J  principle  of  bankruptcy  administration,  but  on 
reucml  knowledge  ?]  Yes.  Where  a  creditor  has  in 
^eust  received  payment  from  a  stranger,  until  assented 
)ohj  the  debtor,  he  can  sue  debtor. 

They  dted  BeUhmo  v.  Bu$h,  11  C.  B.  191,  17  Jur. 
57;  Janear.  Broadhurst,  9  C.B.m;  WdUery.Jame$, 
L9  W.  B.  472,  L.  B.  6  Bxch.  124.  [Vauqhaw 
^hjulajcs,  L.J.,  referred  to  Leake  on  Contracts  (4th 
kL.),  and  Cook  v.  Lider,  11  W.  B.  369, 13  C.  B.  N.  8. 
>43.] 

H.  Beed,  K.CU,  and  F.  C.  WiUU,  for  the  respon- 
lentB. 

They  referred  to  Bimmon  v.  Eggington,  10  Bxch. 
EteiMi.  845,  4  W.  B.  C.  Ij.  Dig.  185.  [Qore-Browne, 
r.<7.»  mentioned  Kemp  v.  BaUe,  10  Exdi.  Beps.  607, 
J  W.  B.  0.  L.  Dig.  146.] 

Qare^Broumef  K.C»,  replied. 


Vauohak  Williams,  L.J.  —  In  my  opinion  the 
judgment  of  Buckley,  J.,  should  be  affirmed.  He 
asks  what  are  the  facts  of  the  case,  and  says,  I  think, 
quite  justly,  that  if  you  take  the  facts  of  the  case  as 
they  are  presented  here,  the  question  before  the  court 
in  the  cases  of  Cook  v.  LUter,  11  W.  B.  369,  13  C.  B. 
N.  8.  543,  and  BeUhaw  v.  Bush,  11  C.  B.  191,  does 
not  arise  here  at  alL  The  learned  judge  said  in  the 
course  of  his  judgment :  "  As  to  the  second  point,  I 
do  not  think  that  this  was  the  case  of  a  stranger 
offering  part  of  a  debt ;  the  payment  in  question  was 
not  tendered  or  accepted  as  part  of  the  debt ;  it  was 
made  in  consideration  of  the  fact  that  the  creditors 
had  sustained  loss  by  the  acts  of  a  person  for  whom 
Bewick  &  Moreing  considered  themselves  to  some 
extent  morally  responsible."  I  think  that  that  con- 
clusion of  fact  taken  bv  Buckley,  J.,  was  perfectly 
correct,  and  therefore  I  do  not  think  any  question  of 
law  arises  here  at  all,  and  as  he  points  out,  it  was  a 
payment  with  which  the  debtor  had  nothing  to  do. 
It  was  purely  a  voluntary  gift  made  by  Bewick  ft 
Moreing  to  mitigate  for  a  loss  for  which  they  were 
not  in  any  way  liable.  In  my  opinion  the  appeal 
fails. 

8TiRLnra  and  Cozbns-Habdt,  L.JJ.,  concurred. 

Appiol  diemmed. 

Solicitors,  Motley,  Shirreff,  ds  Oo. ;  (7.  E,  Ihmn. 


June  2U 


fUm^  ^^m  Of  3ufitiu. 

Chan.  Div.  ) 
Buckley,  J.  j 

In  re  Clifton's  PATBirr.  (a.) 

Patent— Bevooation-'PetiHon  for  revocaUon — Practice — 
Court  or  cJumben — Coneent. 

An  order  for  the  revocation  of  lettere  patent  for  an 
invention  cannot  he  obtained  upon  eummona  in  chamberSt 
even  where  the  reepondent  consente  to  the  revocation. 

In  this  case  a  petition  had  been  presented  for  the 
revocation  of  letters  patent  for  improvements  in 
circular  saws,  granted  to  H.  C.  Clifton,  under  section  26 
of  the  Patents,  Designs,  and  Trade-Marks  Act,  1883. 

In  June,  1904,  the  petitioner  took  out  a  summons 
before  the  judge  in  chambers,  asking  for  an  order  for 
revocation  of  the  letters  patent,  to  wnioh  the  respon- 
dent was  prepared  to  consent. 

This  course  was  adopted  in  reliance  upon  the 
observations  of  Joyce,  J.,  in  in  re  Scott* $  Patent f  20 
Bep.  Pat.  Cas.  604. 

niB  lordship,  however,  refused  to  hear  the  sum- 
mons, and  the  petition  came  on  in  court. 

J.  W.  Gordon,  for  both  the  petitioner  and  the 
respondent,  asked  for  an  order  upon  the  petition  by 
consent. 

BiTOKLSY,  J.— A  summons  was  issued  in  this  (»se  to 
obtain  judgment  for  revocation  in  chambers  without 
bringing  uie  matter  into  court.  That  process  was 
adopted  in  reliance  upon  something  which  Joyce,  J., 
WAS  supposed  to  have  decided  in  In  re  8cMb^  Patent. 
I  have  taken  the  opportunity  of  mentioning  the 
matter  to  Joyce,  J.,  and  he  has  informed  me  that  he 
had  no  intention  of  deciding  in  that  case  that  it  was 

? roper  to  obtain  an  (Mrder  for  revocation  in  chambers. 
Fnder^ese  droumstances  I  feel  myself  free  to  do 
what  in  my  judgment  seems  right.    A  petition  pre- 

I     (a.)  Beported  by  Nkvillk  Tkbbtjtt,  Esq.,  Bar- 
rister-at-Law. 
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HlGHCtoUBT. 


BowDKi's  Patbhts  Syhdioati  (Ld.)  v.  Hirbbbt  Smith  ft  Co. 


High  Ooubt 


gented  under  fhe  statutory  joiitdiotion  for  the  rerooa- 
tioii  of  a  patent  it,  I  think,  a  matter  whieh  oaght  to 
be  dealt  with  in  ooort.  I  do  not  forget  the  fact  that 
in  other  matters  haying  nothing  to  do  with  letters 
patent  orders  have  to  be  obtained  u^n  petition  and 
not  in  ohambers  where  the  amoont  mvofved  ezoeeds 
a  specified  sum.  PHmd  fade  a  petition  is  a  matter  to 
be  adjndioated  npon  in  conrt;  and  where  the  relief 
sought  is  the  revooation  of  a  pMttent,  I  think  it  is 
ex|Mdient  that  relief  should  be  given  in  open  oourt, 
and  not  in  chambers.  For  this  reason  I  refused  to 
make  the  order  for  revocation  on  summons,  and  this 

rtition  is  now  brought  on  to  be  dealt  with  in  oourt. 
now  pronounce  judgment  for  revocation  by  con- 
sent. 

SolidtorSy  Bakery  Bakery  &  Co.  ;  WiUon,  BrUtowa, 
ds  Carpmad, 


Ohan.  Div.      I  ti-.^„  .    . 

Warrington,  J.  /  ^^  *'  ^• 

BowDXir*s  Patents  Syiidioati  (Ldcited)  v. 
Hx&BXBT  Smith  &  Oo.  (a.) 

Fatmt — Aseignment  of  applicaUan  for — Asngnee^B  right 
of  acHan—Frcuiiee^FartieB — Leave  to  amend. 

The  aseignee  of  the  application  for  a  patent  is  only  an 
equitable  aesignee  of  the  patent.  He  cannot  sue  for  in* 
/Hngement  of  the  patent  wUeea  he  joins  the  legal  owner 
either  as  plaintiff  or  defendant. 

Leave  to  amend  hy  adding  the  legal  owner  granted. 

On  the  14th  of  June,  1897,  B.  M.  Bowden  applied 
for  letters  patent  in  respect  of  a  certain  invention. 
By  a  deed  dated  the  17th  of  December,  1897,  he 
assigned  to  the  plaintiffs,  B.  M.  Bowden*s  Pi^bents 
Syndicate  (limited),  "  all  that  the  said  invention  and 
also  all  that  and  tiiose  the  said  letters  patent  and 
other  protection  *'  relating  thereto,  "  and  tne  sole  and 
exclusive  benefit  thereof  and  of  all  extensions  and 
improvements  thereof,  and  also  all  rights,  powers, 
emoluments,  and  advantages  whatsoever  under  or  in 
respect  of  the  said  letters  patent." 

On  the  28th  of  July,  1898,  the  patent  was  issued  to 
B.  M.  Bowden,  and  dated  the  14tti  of  June,  1897. 

On  the  2nd  of  July,  1903,  the  pl^'ntiffif  commenced 
this  action  against  the  defendants  for  infringement 
of  the  patent  of  which  E.  M.  Bowden  alone  at  that 
date  was  the  registered  owner. 

By  a  deed  dated  the  Idth  of  October,  1903,  E.  M. 
Bowden  as  beneficial  owner  thereby  assigned  abso- 
lutely to  the  plainti£b  all  the  thereinbefore  recited 
inventions  and  the  letters  patent  in  respect  thereof, 
and  the  full  benefit  thereof,  and  sXi  rights,  powers, 
privileges,  and  emoluments  connected  therewith. 

XJl>on  the  hearing  of  the  action  the  question  arose 
whether  the  plaintiffs  could  maintain  the  action 
without  joining  E.  M.  Bowden  (who  had  died  since 
the  13th  of  October,  1903)  as  plaintiff  or  defendant. 

Moulton,  K.a,  T.  Terrell,  K.C.,  and  E.  F.  Lever,  for 
the  plaintiffs.— The  deed  of  the  17th  of  December,  1897, 
is  an  assignment  of  the  application.  It  passes  all  the 
interest  of  E.  M.  Bowden  at  Ihat  time  and  to  an 
assignment  of  the  raovisional  protection.  The  assignee 

Sot  a  legal  title.  He  had  an  assignment  of  whatever 
I.  M.  Bowden  had,  and  afterwards  got  a  grant  from 
the  Orown  to  Bowden  and  his  aisignees  dated  from 
the  date  of  the  application.  [WABRnroTON,  J., 
referred  to  Chollet  v.  Hoffman,  6  W.  B.  673,  26 
I4.  J.  a  B.  249;  and  Frost's  Patent  Law  (2nd  ed.), 
p.  366.] 

(a.)  Beported  by  Pibct  H.  Wintibld,  Bsq., 
Barrister-at-Law. 


A.  J.  WaUer  and  F.  C.  Sinclair,  for  the  deleodttti* 
—The  deed  of  the  i7th  of  Daoembsr,  1897,  i%  not  an 
assignment,  but  an  a^eement  to  assign.  An  equit- 
able assignee  has  no  right  to  sue  in  his  own  naose. 

Other  cases  referred  to  were  Actien  GeselUchaft  fwr 
Oartonnagen  Industrie  v.  Tender,  16  B.  P.  O.  447; 
Renard  v.  Levinstein,  13  W.  B.  229,  382,  2  H.  &  JL 
628 ;  and  Heap  v.  Hartiey,  38  W.  B.  136,  42  Oh.  D. 
461. 


Wabrinoton,  J.— The  plaintiffs  in  their 
of  daim  alle|^  that  they  are  the  registered  1  _ 
— I  call  particular  attention  to  that — of  these  liMtten 
patent.  In  the  first  plaoe,  were  the  plaints  at  Um 
date  of  the  issue  of  the  writ  l^gal  assignooa  of  this 
patent  or  not?  If  they  were,  then  the  quesiioa, 
which,  judging  from  a  passage  in  Mr.  Frost's  book, 
is  undecided,  would  arise~namelv»  whether  they  are 
entitled  to  sue  before  registration  r  If  they  were  not 
the  legal  assignees,  the  question  does  not  ariae. 

The  firstquestionl  have  to  decide,  therefore,  is,  1 


the  plaintifis  at  ib»  date  of  the  writ  l^gal  asMgnsssd 
the  patent?  Counsel  for  the  plaintiffis  oonteo&i  thst 
the  assignment  was  an  assignment  of  ttie  r%Us 
granted  or  acquired  l^  the  i^plioation  ibr  she 
patent;  that  amongst  uiose  rishts  was  a  n^  to 
have  the  patent  when  granted  £ted  back  to  a  date 
anterior  to  the  assignment,  and  that,  wiiea  granted, 
the  patent  itself  passed  by  the  assignment  ol  tbe 
protection.  In  my  opinion  that  is  not  the  tne  fisw 
of  this  deed.  Although  the  words  of  the  aRsig^msil 
are  "  an  assignment  of  the  nrotection,*' iHiateferthst 
may  mean,  the  deed  ta  reaUy  an  assignment  of  wmk 
beneficial  rights  as  the  fact  of  the  protection,  whss 
perfected  by  the  granting  of  the  letters  patent,  sMf 
confer  on  the  person  who  has  made  the  vppbeaikm. 
1  thing  it  was  really  in  law  nothing  more  then  a 
grant  of  a  right  to  have  that  patent  assigned  to  tbe 
assignee.  I  cannot  satisfy  myself  that  tate  amoaaii 
to  an  assignment  of  the  patent,  and  that  it  would 
have  been  competent  for  the  asugnee  to  have  it 
entered  on  the  register  as  such  an  assignment.  I 
hold,  therefore,  that  the  plaintiffs  at  the  date  of  tbe 
commencement  of  the  action  were  the  eqidtaUt 
assignees  of  the  patent 

Are  they  entitled  to  protection  without  joiniag  tbe 
person  who  is  registered  owner  of  the  piiant?  Ho 
authority  directly  in  point  has  been  oited  to  bm 
on  either  side.  One  case  has  been  referred  to  ia 
wbioh  the  plaintiffs  were  equitable  sssi(pinw 
Actien  OeseUschaft  fUr  Oartonnagen  Industrie  t. 
Levenstein.  But  it  was  an  i^^ioation  lor 
an  interlocutory  injunction;  and  I  oaa  qvtie 
understand  that,  in  such  a  case,  even  if  it  had 
been  necessary  ultimately  to  amend  the  writ,  it 
may  have  been  that  an  application  for  an  interkioe- 
tory  injunction  would  have  oeen  entertained,  becaaes  'A 
very  often  happens  that  it  is  neoeesary  to  make  sa 
order  at  once,  possibly  without  waiting  for  aaMod- 
ment.  But,  treating  that  case  cited  as  an  anthontj, 
it  is  enough  for  me  to  say  that  there  Is  no  aathoritf 
at  all  upon  this  point,  because  the  point  doea  not 
seem  to  have  been  raised  or  disonseed.  The  dsoiiioB 
was  on  a  different  point  altogether. 

Now,  what  is  the  general  rule  of  the  ooort  witk 
regard  to  an  action  brought  by  an  equitable  owns 
of  property  ?  The  common  case  witii  wHach  we  are 
most  f  amiUar  is  an  action  relating  to  eoiiie  debt  m 
respect  of  which  the  provisions  of  Uke  Judicature  Acts, 
which  allow  an  assi^ee  to  bring  an  aotioQ  in  ha 
own  name  without  joining  the  assignor,  hsve  not 
been  complied  with.  In  tw  case,  the  wdl-aooeptsd 
practice  of  this  court  is  that  the  legal  owner  cs  the 
property  in  question  must  be  a  party  to  tha  ^ 
either  plaintm  or  defendant.  He  is  tiia  proper  ] 
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to  bring  the  action.  If  be  does  not  do  so,  the  coone 
wbioh  the  plaintijSF  adopts  is  that  of  proving  that 
fact  and  making  him  a  defendant.  Applying  Uiatto 
the  present  case,  I  come  to  the  oonolnsion  uiai  it  is 
necessary,  in  order  to  maintain  this  action  to  have  the 
legal  owner  before  the  coi^. 

l^ow  E.  M.  Bowden  is  dead,  and  I  understand  at 

{>resent  his  will  has  not  been  proved.  The  present 
egal  owners  are  the  assignees  nnder  th«t  deed  of 
October,  1903 ;  bnt  the  legal  owners  at  tlie  date  of 
the  issue  of  the  writ  would  be  either  B.  M.  Bowden, 
if  he  were  alivi»,  or  his  executors.  Therefore,  it  is 
obvious  that  the  matter  must  stand  over  to  add  the 
executors  as  plaiotifis  in  the  action. 

I  have  been  asked  to  allow  the  amendment,  and  I 
propose  to  do  so.  I  shall  allow  the  plaintiffi  to 
amend  their  writ  and  statement  of  claim  by  adding 
the  executors  as  plaintiffs,  by  making  the  necessary 
allegations  in  the  statement  of  daim  on  the  terms  of 
allowing  the  defendants  to  amend  their  defence.  The 
ooBt«  thrown  away  by  reason  of  the  necessity  of 
making  the  amendment  ought  to  be  defendants  in 
any  event. 

Solicitors  for  the  plaintiffs,  Alfred  Withers. 

Solicitors  for  the  defendants,  PhUlip$  &  Boyle. 


K.  B.  Div.    )  »      ^. 

(Walton,  J.)i  May  31. 

Oheshibb  v.  Bails y.  («.) 
Matter  and  servant — Contrad  to  supply  carriage  and 
driver  to  commercial  traveller — Goods  left  in  carriage 
— Obligation  to  take  care  of  carriage  during  temporary 
absence  of  traveller  ^Larceny  by  coachman^  Lidbility 
of  jobmaster  for  loss. 

The  plaintiff,  a  wholesale  jeweller,  entered  into  a  con^ 
tract  with  the  defendant,  a  jobmaster,  for  the  hire  of  a 
brougham  and  driver  for  the  use  of  t?M  plaintiff's 
traveller,  and  the  brougham  was  fitted  up  for  the  purpose 
of  such  use,  Tlie  traveller  left  the  brougham  in  the 
street  for  the  purpose  of  getting  his  lunch,  and  while  he 
was  avoay  the  contents  of  the  carriage  were  stolen,  with 
the  connivance  of  the  coachman. 

Held,  that  the  defendant  was  liable,  because  there  was 
an  obligation  on  him,  by  virtue  of  the  contract,  to  provide 
a  careful  and  trustworthy  driver  who  v^otUd  safeguard 
the  contents  of  the  brougham  during  intervals  when  the 
traveller  would  be  necessarily  absent,  and  that  the  defend- 
ant was  not  the  less  liable  because  the  breach  of  contract 
wcu  occasioned  by  a  criminal  act  on  the  part  of  the 
defendant's  servant. 

Abrahams  v,  Bullock,  50  W.  R,  626,  followed. 

Action  tried  before  Walton,  J.,  sitting  without  a 
jury. 

The  plaintiff  was  a  wholesale  jeweller  and  silver- 
■mith  carrying  on  business  at  Birminsham  and  the 
defendant  was  a  London  jobmaster,  ^e  action  was 
brought  to  recover  damages  for  the  loss  of  goods 
o^ng  to  the  negligence  of  the  defendant  or  his 
servant.    The  defendant  denied  liability. 

The  plaintiff's  case  was  that  in  October,  1902,  his 
liondon  traveller,  Mr.  Gray,  hired  from  the  defendant 
a  commercial  brougham,  horse,  and  coachman,  for  use 
in  his  business,  at  the  rate  of  £3  5s.  a  week  of  five 
days,  Monday  and  Friday  inclusive.  At  the  interview 
when  this  agreement  was  entered  into  Mr.  Gray  in 
his  evidence  stated  that  he  had  told  the  defendant 
the  use  to  which  the  brougham  was  to  be  put,  and 
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explained  to  the  defendant  the  necessity  of  sup^ 
a  trustworthy  driver.  From  Octolxv,  1902^  unt 
August,  1903,  Mr.  Ghray  continued  to  use  the 
brougham,  and  during  that  time  several  difforent 
coachmen  were  supplied  by  the  defendant.  Ultimately, 
in  May,  1903,  a  coachman  named  Brown  was  sent, 
and  on  the  23rd  of  August  following  he  came  to  talra 
out  Mr.  Gray.  The  raougham  on  that  day  carried 
samples  to  the  value  of  about  £1,000.  The  traveller 
visited  certain  customers,  and  at  mid-day  went  to 
lunch,  leaviuff  the  carriage,  as  usual,  in  tiie  coachman's 
care.  When  he  came  back  from  lunch  he  found  both 
the  brougham  and  the  man  had  disappeared.  ' 
Eventually  Brown  confessed  to  having  been  a  party, 
with  two  other  men,  to  stealing  the  brougham  and  its 
contents,  and  upon  his  trial  he  pleaded  **  Guilty  "  and 
was  convicted  on  the  19th  of  October,  1903.  A 
portion  of  the  goods,  amounting  in  value  to  about 
£300,  was  suMequently  recovered,  and  this  action 
was  then  brought  claiming  the  balance. 
Evidence  having  been  given  by  Mr.  Ghray, 

Sims  WiUiams  (with  him  C.  A,  BusseU,  K.CX  on 
behalf  of  the  plaintiff,  argued  that  the  defenaant» 
knowing  the  purpose  for  which  the  brougham  was  to 
be  used,  was  liable,  as  under  the  contract  there  was 
an  implied  undertaking  on  his  part  to  supply  a  trust- 
worthy driver ;  and  Abrahams  v.  Bullock,  60  W.  B.  626, 
was  relied  on. 

English  Harrison,  K.C,  and  0.  Thorn  Drury,  for 
the  defendant.— The  defendant  can  only  be  held  liable 
if  negliffenoe  is  proved  agahist  his  servant  in  tiie 
course  of  executing  those  duties  which  the  defendant 
undertook  bv  supplying  a  driver  should  be  performed 
by  the  man  he  supplied.  The  commission  of  a  felony 
is  not  an  act  of  negligence,  and  consequently  there 
was  no  breach  of  contract  by  the  defendant  The 
evidence  is  to  the  effect  that  Brown  had  always  borne 
a  good  character  until  the  time  he  was  convicted. 

Sims  WiUiams,  in  reply,  dted  EUis  v.  Turner,  8  T.  B. 
631;  HanUyn  v.  Houston  in  Co.,  61  W.  B.  99;  and 
Robinson  v.  Dunmore,  2  Bos.  &  P.  416.  Tliece  being 
here  an  express  contract  by  the  defenduit  to  supply  a 
careful  and  trustworthy  drivor,  the  case  was  one  of 
contract  and  not  tort.  The  defendant's  duty  was  to 
safeguard  the  plaintiff's  goods  against  all  comers  and 
he  could  not  escape  by  saying  that  his  servant's 
duties  being  those  of  a  coachman  merely,  t^e  man 
having  turned  out  to  be  thief  he  was  not  liable  for 
bis  acts.  The  defendant  was  liable  for  breach  of 
contract. 

Walton,  J. — In  effect,  the  cause  of  action  relied  on 
here  is  that  there  was  a  breach  of  a  contract  under 
which  the  defendant  agreed  that  the  driver  should 
use  reasonable  and  ordinair  care  in  safeguarding  the 
goods  carried  by  the  plaintiff's  traveller  on  his 
rounds  in  the  brougham  supplied  him  for  that  pur- 
pose by  the  defendimt.  Therefore  the  first  quemon 
I  am  called  upon  to  decide  is  the  nature  of  tne  con- 
tract There  was  some  controversy  on  this  point,  but 
on  the  whole  the  terms  of  the  contract  are  not  in 
doubt.  At  any  rate  the  defendant  was  to  supply  a 
brougham  in  which  the  plaintiff's  traveller  was  to  go 
his  rounds.  It  is  not  very  dear  whether  the  defend- 
ant ever  knew  before  the  goods  were  stolen  that  the 
samples  to  be  carried  about  in  the  brougham  were 
articles  of  considerable  value.  As  a  finding  of  fact  I 
have  come  to  the  conclusion  that  the  defendant  was 
not  told  at  the  time  of  hiring  that  the  traveller  was 
in  the  service  of  a  silversmith,  but  that  he  knew  that 
samples  were  to  be  carried  in  the  brouffham,  as  it  was 
to  be  fitted  up  with  shelves  and  a  lock  and  key,  as  is 
usual  in  a  case  of  a  carriage  used  for  this  purpose. 
The  defendant  might  have  mquired  into  the  natmre  of 
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the  goods  to  be  oarried,  and  might  have  innsted  on 
Umiring  hig  liabilitT  or  on  oharg^  a  speoial  prioe  for 
the  hire*  but  he  did  not  do  so.  Therefore  I  uiink  the 
eamples  such  af  were  earned  might  fairly  be  taken 
to  have  been  within  the  contemplation  of  the  parties, 
(hi  that  assumption  the  deoiaion  in  AbraJtama  r, 
BuUock  directly  applies  to  the  present  oate,  and  there- 
fore the  contract*  as  was  said  in  that  case  bv  Gollins, 
M.B.,  **  inyolved  an  obligation  npon  the  defendant 
that  the  driver  he  supplied  should  use  ordinary  care 
not  merely  in  driving,  but  in  looking  after  the 
oarriaffe  when  the  traveller  was  away."  It  is 
dear  from  other  passages  in  that  juajpient  that 
that  obligation  embraced  the  obligation  of 
taking  reasonable  care  to  saf esuiEurd  the 
ffoods  in  the  brougham.  On  that  authority  I  am 
bound  to  hold  on  the  facts  in  the  present  case  that 
there  was  a  contract  by  the  defendant  that  the 
coachman  Brown  should  use  ordinary  and  reasonable 
care  to  safeguard  the  goods  in  the  brougham,  in 
the  intervals  of  driving  when  the  traveller  was  not  in 
the  brougham  himself,  but  was  engaged  in  calling 
moil  customers  or  in  other  business,  or  when  he  was 
tudng  his  lunch  in  the  middle  of  the  day.  That 
being  the  contract,  did  the  coachman  use  reasonable 
care  P  It  is  plain  that  he  did  not.  On  the  contrarv, 
he  wilfully  allowed  the  goods  to  be  stolen,  whue 
he  himself,  with  the  hope  of  avoiding  detection,  said 
he  went  off  to  |[et  a  drmk.  There  having  thus  been 
a  failure  on  his  part  to  use  reasonable  care,  the 
defendant,  whose  servant  he  was,  is  liable  for  the 
consequent  loss  that  the  plaintiff  suffered.  Totally 
different  questions  arise  in  cases  where  the  question  is 
that  of  a  master's  liability  to  a  stranger  for  some- 
thing done  by  the  servant.  In  such  cases  no  doubt 
the  fact  that  the  act  of  the  servant  was  a  criminal 
act  might  have  an  important  bearing  upon  the 
question  whether  the  servant  was  acting  within  the 
scope  of  his  authoribr.  Here  there  was  an  afiBb*mative 
contract  by  the  defendant  that  his  servant  should 
do  certain  things,  and  that  he  should  use  reasonable 
care.  It  cannot  be  said  that  his  failure  rendered  the 
master  less  liable  because  the  wrongful  act  of  the 
servant  amounted  to  a  criminal  act.  I  Wd,  tJierefore, 
that  the  defendant  is  liable,  and  I  give  judgment  for 
the  plaintiff  for  the  amount  of  the  damages,  to  be 
ascertained. 

Judgmeni  /or  the  plaintiff. 

Solicitors  for  the  plaintiff,  G.  F.  H.  MaUhews  &  Co. 

Solicitors  for  the  defendant,  H*  0.  Turner  A  Co. 


(mitoifj.)!  M«oh8;Aprill8. 

TrvoLi,  Makohbstbb  (Ldoted)  v.  Oollst  akd 
Othsbs.  (a.) 
Beetraini  of  trade— MuBtc-hdll  artiH— Covenant  not  to 
eing  at  any  town  within  ttpenty  mile$  of  Maneheeter^ 
Eutraint  to  continue  for  $ix  months  after  dote  of 
engagement— Beatonahle  restraint. 

By  an  agreement  in  writing  the  defendant  agreed  to 
appear  at  the  plaintiffs*  theatre  at  Manchester  at  a  salary 
of  £60  per  week.  The  agreement  contained  tJie  following 
clause:  **  Prior  to  the  commencement  of  this  enaagement 
and  during  its  continuance,  or  within  six  monJths  after- 
wards, no  artist  shall  perform  at  anyplace  of  entertain- 
ment within  twenty  miles  of  Manchester  .  •  .  with- 
oui  the  written  consent  of  the  director    .    •    ."    The 
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d^endant  having  been  hiUed  to  appear  at  a  ikeatre  at 
Qalfordf  in  violation  of  this  agreement  and  after  leave 
to  appear  there  had  been  refused  her,  the  pUdnUfi 
brought  this  (tction,  claiming  an  injunction. 

Held,  on  the  evidence,  thai  the  restraint  was  reasonable, 
and  therrfore  that  the  injunction  daimed  should  he 
granted. 

Nordeofelt  v.  Mazim-Kordenfelt  Ghins  and  Amma- 
nition  Co.,  [1894]  A.  C.  535,  followed. 

The  question  raised  by  this  action  was  whether  a 
clause  in  an  agreement  entered  into  on  the  22od  of 
April,  1903,  between  the  plaintiffi  and  Hme.  CoOij, 
which  the  latter  undertook  to  appear  at  as 
itifls'  theatre  at  a  salary  of  £60  per  vreek,  and 
not  to  appear  at  any  other  place  of  entertafnmsnt 
within  twentv  miles  of  Manchester  during  the  con* 
tiuuance  of  uie  engagement  or  for  six  months  after- 
wards without  the  written  consent  of  the  direotor  d 
the  Tivoli,  Manchester  (Limited),  was  oapable  of 
being  enforced. 

The  evidence  given  at  the  trial  was  sabetantiaify 
that  the  date  on  which  Mme.  OoUey  was  under  the 
agreement  to  appear  at  the  Tivoli  was  the  30tk  of 
May,  1904.  In  spite  of  having  been  refused  JesfS 
to  appear  at  the  Begent-stieet  Theatre,  Salfocd,  wUeh 
was  within  the  limit,  Mme.  OoUey  was  advertised  to 
appear  there  within  six  months  after  the  SOtili  d 
May  last,  and  the  action  was  thereupon  oomoMnoed. 

For  the  plaintiffi  evidence  was  given  that  ths 
restriction  was  a  very  valuable  one  to  Maaeheeter 
managers,  as  their  audiences  came  frcun  sndi  toiwiii 
as  Bolton,  Salford,  and  Oldham. 

McOaU,  K.C.,  and  Morton  Smith,  for  the  plaintiii. 
relied  on  Haynes  v.  Doman,  [1899]  2  Oh.  13.  47  W.  S. 
Dig.  174;  Underwood  v.  Barker,  47  W.  B.  347,  [1899] 
1  Oh.  300;  and  MiUs  v.  Dunham,  39  W.  B.  M, 
[1891]  1  Oh.  576. 

Bobert  Wallace,  K.C.,  and  B.  W.  Turner,  for  ttie 
defendants. 

The  facts  and  argument  sufficiently  appear  ham 
the  judgment. 

Cur.  adv.  vmtt. 

Waltoit,  J.— The  plaintiff  compainr  ie  tlie 
of  a  music-hall  at  Manchester.  The  oefcndaai 
OoUey  is  a  professional  sfaiger,  and  the  ifelsndsnt 
Thomas  Barrasford  is  the  manager  or  direotor  of  tibe 
Begent-street  Theatre  and  Assembly  Booms  at 
Salford,  which  belong  to  the  defendants  the  Boytl 
Theatre  and  Assembly  Booms  (Limited).  In  Ws 
action,  which  was  commenced  on  the  13th  of  IPebmafy, 
1904,  the  pkintiffi  claimed  an  injunction  to  leatran 
the  defendant  Mme.  OoU^  from  performing  at  the 
Begent-street  Theatre,  Salford,  or  at  any  place  of 
entertainment  within  twenW  miles  of  Manoheetet, 
other  than  the  Tivoli  Music  fiUll,  Manchester,  beiore 
the  30th  of  November,  1904,  and  to  restrain  the  othv 
defendants  from  advertising  that  Mme.  (UOiej  wonid 
appear  at  the  Begent-street  Theatre  before  that  data^ 
m  the  alternative  damages  are  dauned  aninst  ^ 
Oolley.  Tbe  defendants  who  joined  in  their  dm 
raised  one  point  only  at  the  trial— namely»  that  the 
contracts  with  Mme.  Ooll^  upon  which  tiie  .' 
tiffi  relied  were  in  restraint  of  tnde  and  against  pobfic 
policy  and  therefore  void.  On  the  21st  and 
of  April,  1903,  the  defendant  Mme.  Oolley  i 
a  series  of  engagements  to  i^pear  at  the  Tivoli  ] 
HalL  There  were  six  contracts,  one  deted  the  21st 
of  April  and  the  otiier  five  dated  the  22nd  of  Apiil, 
1903.  Each  contract  was  for  one  week's  engageMan^ 
during  which  Mme.  Oolley  was  toi^pear  every  nio^ 
and  at  one  matinee,  and  was  to  receive  asalaryof  3m 
for  each  week's  performanoes.  The  < 
for  six  separate  weeks»  cob 
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the  22ad  of  June,  1903,  the  28th  of  Deoember»  1903, 
the  30Kh  of  May,  1904,  the  2Dd  of  January,  1905,  the 
26t;h  of  Jane,  1905,  and  the  15th  of  December,  1905. 
The  olaoses  and  conditions  of  the  yarioos  contracts 
were  identical  and  indnded  in  a  stipolation  in  the 
following  terms :  **  Prior  to  the  commencement  of  the 
engagement  and  dnzing  its  continuance  or  within  six 
months  afterwards  no  artist  shall  perform  at  any 
other  plaoe  of  entertainment  within  twenty  miles  of 
Bfancheitery  neither  shall  any  artist  during  the 
engagement  perform  at  any  occasional  concert,  tour, 
q1iS>,  institute,  or  any  place  of  amusement  within  that 
uea,  wiUiout  the  written  consent  of  the  director  of 
bhe  Tivoli,  Manchester  (limited).  It  was  proved 
before  me  and  is  indeed  a  matter  of  common  knowledge 
bhat  the  district  within  twenty  miles  round  Manchester 
is  ve^  populous,  is  ready  and  conyeniendy 
looepsihle  to  Manchester  and  contains  many  smaller 
4)WJM  of  which  Manchester  is  the  head  and  centre. 
Che  pablio  entertaaimients  of  Manchester  are  fre- 
[uented  by  considerable  numbers  of  people  resicUng 
n  these  towns  and  in  this  district.  There  was 
iridence  before  me  which  I  accept  that  Mme.  OoJley's 
terformance  at  the  Tivoli  would  be  mucb  more 
occessful  and  much  more  yaluable  to  the  plaintiffs  if 
luiinff  and  for  a  reasonable  time  before  and  after  the 
teriod  of  her  engagement  she  did  not  appear  at  any 
ther  place  of  entertainment  within  the  Manchester 
istriot,  which  may  be  fairly  described  as  the  district 
rithin  twenty  miles  round  that  city.  Fpou 
iiese  facts  I  have  to  decide  whether  the  restraint 
nposed  upon  Mme.  Oolley^  by  her  oontnK^t  is 
Qforceable  or  is  against  public  policy  and  void.  In 
etermining  this  question  I  propose  to  apply  the  test 
r  rule  laid  down  by  Lord  Macnaghten  in  NordenfeU  v. 
Taxim'Norden/eU  Guns  and  AmrnvmUion  Oo.,  [1894] 

•  0.,  at  p.  565,  where  he  says :  **  The  true  view  at  the 
resent  time  I  think  is  this :  the  public  havean  interest 

every  person  carrying  on  his  trade  freely;  so  has  the 
i^viduiu.    All  interference  with  individual  Itberty 

aotion  in  trading,  all  restraint  of  trade  of  them- 
Ives  U  there  is  noUiing  more  are  contrary  to  public 
klioy  and  therefore  void.  That  is  the  general  rule. 
It  there  are  exceptions.  Restraints  of  trade  and 
terf erenoe  with  individual  liberty  of  action  may 

•  justified  by  the  spedaloiroumBtances  of  a  particular 
le.  It  is  a  sufficient  justification  and  indeed  it  is 
B  only  justification,  if  the  restriction  is  reasonable — 
jjoname  that  is  in  reference  to  the  interest  of  the 
rties  oonoemed  and  reasonable  in  reference  to  the 
stest  of  the  public,  so  framed  and  so  guarded  as  to 
ord  adequate  protection  to  the  party  in  whose 
^onr  it  is  imposed.  While  at  the  same  time  it  is 
no  way  injurious  to  the  public"  The  same  rule 
■  applied  by  the  Oourt  of  Common  Pleas  in  Homer 

Orav0$,  7  Bing.  735,  where  Tindal  O.J.,  at 
743  said:  "  We  do  not  see  how  a  better  test  can  be 
>lied  to  the  question  whether  reasonable  or  not 
in  by  oonsidering  whether  the  restraint  is  such  only 
ko  afford  a  fair  protection  to  the  interest  of  the  party 
avoor  of  whom  it  is  given  and  not  so  large  as  to 
srfere  vrith  the  int^est  of  the  public  What- 
r  restraint  is  laroer  than  the  protection  of  the 
ty  oaa  be  of  no  benefit  to  either,  it  can  only  be 
»res8iTe»  and  if  oppresftive  it  is  in  the  eye  of  the 

tmreaaonable."  There  are,  therefore,  two  ques- 
m  to  oonsider — ^first,  whether  the  restraint  was 
lonable  in  reference  to  the  interests  of  the  parties 
oemed ;  and  secondly,  even  though  reasonable  in 
r  interest,  whether  it  was  injurious  to  the  public 
he  restraint  was  not  reasonable  in  the  interest,  or 
b  la  sometimes  expressed,  for  the  protection  of  the 
rests  of  the  parties  concerned,  it  is  against  public 
9y  and  void.  And  there  may,  as  1  understand 
Law,  be  oases  in  which  even  though  the  restraint^ 


is  not  unreasonable  in  the  interest  of  the  parties  con- 
cerned, it  may  of  itself  be  of  such  a  character  as  to 
be  injurious  to  the  public,  and  in  such  cases,  again, 
the  restraint  is  void.  I  do  not  think  it  is  necessary 
in  the  present  case  to  say  more  upon  the  second  of 
these  questions  than  that,  if  the  restraint  was  not 
unreasonable  in  the  interest  of  the  parties » I  am  satis- 
fied that  there  was  nothing  in  the  particular  circum- 
stances of  this  case  to  make  it  injurious  to  the  public. 
The  only  question,  tiierefore,  is  whether  the  restraint 
was,  in  the  hmguage  of  Lord  Macnaghten,  reasonable 
in  reference  to  the  interest  of  the  parties  concerned. 
These  interests  appear  to  me  perfectly  plain.  It  was 
in  the  interest  of  the  plaintiffs  that  they  shoold  get 
value  for  tiie  price  which  they  were  paying ;  that  t&e 
performance  of  Mme.  OoUey  at  the  Tivoli  should  not 
oe  cheapened  and  depreciated  by  her  appearance  else- 
where within  the  Manchester  district  during  and  for 
some  reasonable  time  before  and  after  her  engage- 
ments and  the  Tivoli.  On  the  other  hand,  it  was  in 
the  interest  of  Mme.  Oolley  that  she  should  secure 
this  engagement  at  tiie  Tivoli  extending  over  the 
period  in  quesdon  at  the  salary  of  £60  a  week. 
Whether  having  regard  to  the  restraint  the  salary 
wai  adequate  or  not  I  am  not  called  upon  to  decide. 
It  was  a  matter  of  bargain  between  the  parties  and 
between  parties  who  were  quite  competent  to  look 
after  their  own  interest,  But  I  am  satisfied  the 
restraint  was  an  element  in  the  bargain  present  to  the 
minds  of  both  contracting  parties,  and  I  think  that 
Mme.  Coliey  woidd  not  have  secured  her  engagement 
if  she  had  not  oons**nted  to  the  restraint.  In  my 
judgment  restraint  did  not  exceed  what  the  plaintiffii 
might  reasonably  require  for  the  protection  of  their 
interests  under  the  contract. 

For  these  reasons  I  think  the  plaintiffi  are  entitled 
to  the  injunction  which  they  claim,  and  I  therefore 
enter  judgment  for  them  accordingly  with  costs. 

Solicitor  for  the  plaintiffs,  G.  B.  WyaU  Bighy. 

Solicitors  for  the  defendants,  Amery  Parkes  & 
Powell. 
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E.  B.  Div.  ] 
(Bigham,  J.)  j 

In  re  GaSAVls. 
Ex  parte  The  Official  Bsoeiyhb.  (a.) 

Bankruptcy — Practice —  Partnership —  CaneoHdaUon  of 
proceedings  in  bankruptcy  with  cidminielration  of  the 
estate  of  a  deceased  dAtor  in  bankruptcy — Bankruptcy 
Act,  1883  (46  &  47  Viet.  c.  52),  ss.  106,  112,  126. 

The  court  has  power  to  eonsolidaie  proceedings  in  the 
bankruptcy  of  one  partner  with  the  administration  of  the 
eetate  of  a  deceased  partner  under  section  125  of  the 
Bankruptcy  Act,  1883. 

Ex  parte  application  on  behalf  of  the  official 
receiver  for  the  consolidation  of  the  proceedings 
under  the  baiJmiptcv  of  0.  Greaves  with  the  pro- 
ceediogs  under  the  admioittration  in  bankruptcy  of 
the  estate  of  his  deceased  partner  W.  Greaves. 

G.  Greaves  and  W.  Greaves  traded  in  partnership 
as  stock  brokers.  W.  Greaves  died  early  in  1004  and 
his  mother  took  out  letters  of  administration  of  his 
estate.  0.  Greaves  shortly  afterwards  became  bank- 
rupt, and  after  his  bankruptcy  a  creditor  of 
W.  Greaves  obtained  an  order  for  the  administration 
of  the  deceased's  estate  in  bankruptcy  under  section 
125  of  the  Bankruptcy  Act,  1883.     As  most  of  the 
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creditors  were  creditors  of  the  finn  ia  wff«*^^f 
busisess  transactions  it  was  desired  to  consolidate  the 
proceedings  nnder  one  trustee, 

Muir  Mackenzie,  for  the  application.— By  section 
106  where  tno  or  more  bankraptcy  petitions  are 
presented  against  joint  debtors,  the  court  may  con- 
solidate the  proceedings,  and  by  section  112  it  w 
enacted  that  where  two  parties  were  made  bankrupt 
on  separate  petitions  the  same  trustee  shaU  be 
appointed  for  both,  and  that  w*s  held  to  apply  even 
to  parties  who  had  dissolved  partnership  prior  to  the 
presentation  of  the  petitions :  In  re  AhhoU,  Ex  parte 
The  OMcial  Receiver,  [1894]  1  Q.  B.  442.  There 
is  no  precedent  for  the  ooosolidahon  of  p-oceed- 
iDffS  in  an  ordinary  bankruptcy  with  the  adminis- 
tration of  a  deceased  debtor's  estate  under  section  126, 
but  sub-seotion  1  of  that  section  does  specify  that  the 
order  thereunder  shaU  be  •*  for  the  administration  of 
the  estate  of  the  deceased  debtor  according  to  the 
law  of  bankruptcy." 

BiGHAM,  J.— I  think  that  the  offidal  receiver  is 
entitled  to  the  order  asked  for.  Sub-section  6  of 
section  126  enacts  that :  "  Upon  an  order  being  made 
for  the  administration  of  a  deceased  debtor's  estate, 
the  property  of  the  debtor  shall  vest  in  the  official 
receiver  of  the  court,  and  he  shall  forthwith  proceed 
to  realise  and  distribute  the  same  in  accordance  with 
the  provisions  of  this  Act."  .  .       ^.       iac 

If  that  be  read  in  conjuuction  with  section  lOo, 
which  gives  power  to  consolidate  proceedings,  and 
section  112,  which  directs  that  the  estates  of  bankrupt 
partners  shall  be  administered  by  the  same  trustee, 
then  it  seems  to  me  to  appear  that  the  court  has 
power  to  make  this  order. 
Solicitor  for  the  official  receiver,  G.  TiUing. 
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Admiralty.         -    ) 

"  Thb  Normandy."  (a.) 
Ship —  Collision —  Damage    to    pier  — County    Courts 

Admiralty  Jurisdiction  Acta,  1868  and  1869— Pro- 

hibition. 

The  Court  held  thaJt  damage  done  by  a  ship  to  a  pier 
is  not  "  damage  by  ccllision "  within  the  meaning  of 
section  3,  sub-section  Z,  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  and  that,  therefore,  a  countv 
court  had  no  admiralty  jurisdiction  in  respect  of  such 
damage. 

This  was  a  motion  in  which  the  owners  of  the  steam- 
ship Normandy  claimed  a  writ  of  prohibition  against  the 
county  court  Judge  of  Barnstable  to  restrain  certain 
proceedings  brought  before  him  by  the  owner  of  a 
pier  at  Ufracombe  in  respect  of  which  pier  damage 
to  the  extent  of  £200  was  claimed  against  the  owners 
of  the  steamship  Normandu.  The  facts  sufficiently 
appear  from  the  judgment  delivered  by  the  court. 

Dawson  Miller,  for  the  owners  of  The  Normandy. 

ChiUy  and  Stuart  Moore,  for  the  respondents. 

GoRELL  Barnes,  J.,  in  delivering  the  judgment  of 
the  court,  said :  In  this  case  a  motion  was  made  for 
a  writ  of  prohibition  to  the  judge  of  the  county  court 
of  Barnstable,  to  restrain  proceediogs  in  a  suit  by  the 
plaintiff,  Mr.  Beginald  Joseph  Weld,  of  Lulwoith 
Castle,  Dorset,  who,  being  a  person  of  unsound  mind, 
is  suing  by  his  committee.    The  defendants  are  the 

(a.)  Reported  by  Gwynnb  Hall,  Bsq.,  Barrister- 
at-Law. 


owners  of   the  steamahip  Normandy,  of  liiwpooL 

The  droumstances  which  have  given   rm^    to  the 

motion  are  stated  in  the  affidavit  of  Mr.  Wm.  Joneij 

who  says  that  the  summons  in  the  above-mentwiwa 

action  is  a  summons  in  rem,  and  by  it  the  pi«mW^ 

claims  against  the  said   steamship  NormamUf  ^ 

in  respect  of   the   damage  alleged   to    have   beai 

caused   by   the  said  steamship   Normandy    to  tto 

plaintiff's  pier  at  Ilfraoombe,  in  the  oounty  of  I>«^ 

He  also  says  that  no  part  of  the  pier  is  afloat.    Ths 

suit  was  brought  nnder  sub-section  3  of  •««^^2^' 

the  Oounty  Courts  Admiralty  Junsdiotion  Act,  lw», 

which    provides    that    any   oounty   court    hanng 

Admiralty  jurisdiction  shall  have  jnziadictioa  to  try 

and  determine  causes  "  as  to  any  daim  or  danusge  to 

cargo,  or  damage  by  collision,"  in  cases  m  which  tts 

amount '  claimed   does     not    exoeed    £300.     Tbe 

motion   was  ably  argued   before   ua   <m   Tussdg. 

the  2nd  hut.,  when  it  was  contended  by  oonnsttftr 

the  applicants  that  the  damage  was  not  ^fMJJJJ 

coUisum  within  the   meaning  of   the   anb  seonoB. 

and  the  authorities  were  quoted.     On    the  otbsr 

hand,  counsel  for  the  respondents  contendad  that  ttis 

sub-section  included  claims  such  as  that  in«debytlis 

respondents,  and  that  the  authorities  cited  by  eomisei 

for  the  applicants  were  distinguishable  froiauia €tm 

of  The  Zota.    The  rimple  question  is  ^^«5SL  • 

words  **damage  by  collision"  in  the  sub  sertwrini- 

dude  damage    done  to  a  pier  by  a  sh^  "™^ 

against  if.      The  principal  oasee  relied  on  by  tw 

defendants,  the  applicants,  were  Everard  v.  Ki»daH, 

18  W.  B.  892,  6  C.  P.  428,  and  Bobson  v.  (hmertqf 

The  KaU,  36  W.  B.  910,  21  a  B.  D.  13.  ^tijj 

former  case  it  was  ''held  on  motion  for  wmol 

prohibition  to  the  judge  of  the  county  oourt,  tfcst 

tiie    Admiralty   jurisdiction    of    the   comity  cogt 

in  the  oases  of   collision  was  not  man  eztsMm 

than  that  of   the  High  Oouzt   of  Admiralty,  sod 

as   the    Court   of   Admiralty   had   no    jurisdintMP 

over  such  a  collision,  that  the  oounty  oourt  bad  no 

such  Admiralty  jurisdiction."     The  head-note  shoiii 

that  the  action  was  for  damage  for  odUislan  bdwsa 

two  bilges  propelled  by  oars  only.     In  Uie  corns 

of    his    judgment,    Montague    Smith,    J.,    ssid.: 

«« What  is  the  meMiinff  of  '  damage  by  ooDite  ? 

We  have  nothing  to  gmde  ns  as  to  whi^  da 

collision  is    within  the  Act,   except  the 

scope  and  object  of  the  Act     In  ^■'"■^J^_t_^ 

standing,  and  as  understood  in  the  Oonrt  of  Admstty, 

damage  by  collision  is  damage  sustained  bya  sfaipfiOB 

another  ship  coming  in  contact  with  it^**  Then  he  gy 

on 

CL_ 

Bolls,    M.>^»      ^.w^,      --,    

us   back  to   the   Act   of    1868,    which    gives  »• 

county   couit   power   to  try  in  a  particolag  wg 

questions  of  salvage,  daims  for  towage,  lujuysswii 

supplied  to  ships,  and  wages,  and  claims  for  daMgt 

to  cargo  or  damage  by  collision.    Damage  by  wW 

collisions?    Lodting  at  sections  7  and  22  of  «he  id 

of  1868,  it  seems  to  me  that  it  means   »  oogfg 

between  two  vessds— such  vesMls  as  were  fafis^ 

dealtwith  by  the  Admiralty  Court"    These  cTkioi  sit 

favourable  to  the  defendants'  oontqation  in  thk  am* 

but  the  case  is  not  oondusive  in  their  favour,  Luubbh 

the  basis  of  the  decision  appears  to  have  been  that  s 

was  not  the  intention  of  the  Legislatme  to^ 

Admiralty   jurisdiction   over  AdmiraltT  <y  <» 

than   those  over  which  the  Admiralty  Oovri  mt 

jurisdiction,  and  that  the  Admiralty  Conxt  bjd^ 

jurisdiction  over  such  collisions.    It  did  not  dee* 

that  the  county  courts  had,  within  their  limits,  r^ 

diction  in  all  cases  in  which  the  Admiialty  Ootft 

had  jurisdiction.    In  Bohson  v.  Owners  of  Tie  K^ 

itwashddthat  "  damagiB  oocaaioned  to  an  objert  * 


sa 


m:  "  What,  then,  is  the  meaning  of  ship?  "and  mt- 
jeeds  to  discuss  that  question.  The  late  master  of  tis 
Rdls,    then      Brett,      J.,    said:      I'ThMi    drnjs 
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the  bank  of  a  riyer  by  oontaot  with  a  tailing  gear  of 
a  Teflsel  afloat  in  the  river  is  not  'damage  by 
collision  '  within  section  3,  snb-seoUon  3,  of  the 
Oonnty  Coorts  Admiralty  Jurisdiction  Act,  1868»  and 
a  coonty  court  has  not  Admiridty  jurisdiction  in 
respect  of  such  damage."  ^ills,  J.,  in  the 
ooorse  of  his  judgment,  said :  "  It  is  not  necessaty  to 
define  the  word  '  coUision.'  The  words  'damage  by 
collision '  used  in  an  Act  the  object  of  which  is  to 
confer  an  'Admiralty '  jurisdiction,  cannot  be  construed 
as  including  damage  which  has  taken  place  on  land, 
outside  the  ebb  and  flow  of  the  tide,  and  which  would 
certainly  not  have  fallen  within  the  original  jurisdio- 
tikmof  tiie  Oourt  of  Adoiiralty  in  respect  to  collision. 
The  statute  does  not,  as  it  appears  to  me,  either  in 
terms  or  by  inference,  extend  the  jurisdiction  of  the 
county  court  to  the  danuwe  of  which  the  applicant 
complains.  Qrantham,  J.,  said:  **  In  Everard  y. 
Kendall,  which  was  a  TOOceeding  by  way  of  prohibi- 
tion under  this  Act,  Montague  Smith,  J .,  is  reported 
to  have  said  " — ^then  he  uses  the  passage  I  have  read 
from  the  judgment  of  Montague  Smith,  J.,  and 
proceeds— *' I  think  the  preceding  words,  'damage  to 
oarffo,'  which  obviously  refer  to  damage  to  cargo 
wbHe  on  board  a  ship,  tend  to  show  that  the  inten- 
tion of  the  Legislature  was  to  confine  the  newly- 
conferred  jurisdiction  to  cases  of  collision  between 
shi^"  The  reason  given  by  the  latter  jndge  for  his 
deoirion  is  applioable  to  the  present  case.  The  case 
mainly  rdied  upon  by  the  plaintiffs  was  The  Zeta, 
[1893]  A.  0.  468.  The  head-note  to  that  case  is  as 
follows :  "The  Oounty  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869,  s.  4,  provides  that  the  juris- 
diction given  by  section  3  of  the  Oounty  Courts 
Admiralty  Jurisdiction  Act,  1868,  to  county  courts 
having  Admiralty  jurisdiction  shall  extend  to  all  claims 
not  exceeding  ^300  for  damage  to  ships,  whether 
by  c(d]ision  or  otherwise.  Held,  revening  the 
decision  of  the  Oourt  of  Appeal  ([1892]  P.  285), 
smd  restoring  the  decision  of  Sir  Charles 
Butt  ([1891]  P.  215),  that  this  jurisdiction 
indndes  a  daim  for  damage  to  a  ship  by  collision 
with  an  object  which  is  not  a  ship,  e.^.,  a  pierhead. 
Semble^  that  when  those  Acts  were  passed  the 
Admiralty  Oourt  had  jurisdiction  over  such  a  claim.'' 
That  case  turned  upon  section  4  of  the  County  Courts 
Admiraliy  Jurisdiction  Act  Amendment  Act,  1869, 
which  deariy  gave  the  county  courts  Admiralty 
jorisdiotion  in  cases  of  damage  to  ships,  whether  by 
oollinon  or  otherwise.  Beferenoehas  been  made  by 
counsel  for  the  respondents  to  cases  in  which  the 
word  cdlision  was  used  otherwise  than  with  respect 
to  ft^lfif^^  between  ships.  But  it  seems  to  me  that 
bhe  true  meaning  of  the  word  collision  is  not  mere 
itriking  against,  but  striking  together.  Beference 
^•s  also  been  made  to  sections  418  and  419  of  the 
ICeiehant  Sbipj^nc  Act,  1894,  and  if  the  question  had 
>een  free  from  auAori^  I  would  still,  having  regard 
/o  the  object  of  the  Act  of  1868,  and  the  general 
oope  and  ordinarily  understood  meaning  of  the 
voras  "  damage  by  collision  "  in  the  Admiralty  Oourt, 
ome  to  the  conclusion  that  the  word  *'  collision " 
afened  only  to  collision  between  ships.  I  am  of 
ipinion,  Uiorafore,  that  the  writ  of  prcihibition  must 

E,  and  that  the  applicants  must  have  the  costs  of 
s  motion  against  the  respondents. 

Sdioitors  for  plaintiffs  (respondents),  Ffinch  & 
Thanier,  Barnstable. 

Solicitors  for  defendants,  BoUerell  &  Eoche,  for 
ohn  R.  Ekharda,  Swansea. 


ilEoutt  of  SppeaL 

From  Chan.  Div.  ")  ,      „«  o?  oq  oq  . 

Crosfibld   &   Sons  (Limitsd)  and  Othxrs  v. 
Manchestbb  Ship  Canal  Co.  (a.) 

Arbitration— Canal  company^Oorporaiion  and  traders' 
— As  co-plaintiffs  and  in  individual  capacity — Agree- 
ment—  Breach —  Waiver  —  Jurisdiction  —  Practice  — 
Oueter  of  jurisdiction  of  court — Private  Ad—Scheduled 
agreement — Manchester  Ship  Canal  Acts,  1885  (48  & 
49  Vict,  c  dxxoBviii.),  s,  88,  sub-sections  14  and  22  ; 
s.  202;  and  1896  (59  <£:  60  Vict.  c.  daxeocii.),  s.  43. 

If  a  private  Act  of  Parliament  contains  a  special 
arbitration  clause  referring  ali  disputes  to  arbitration,  or 
if  such  an  arbitration  clause  is  embodied  in  an  agree^ 
ment,  which  agreemimt  is  scheduled  to  and  confirmed  by 
such  a  privaJte  Act,  then  it  may  absolutely  oust  thejuriS' 
diction  of  the  court,  not  only  where  express  language  is 
used,  constituting,  e.g.,  an  engineer  the  proper  tribunal 
for  the  determination  of  such  disputes,  but  also  where  it 
is  shown  by  necessary  impliccUion  that  arbitration  should 
be  resorted  to,  provided  that  in  both  cases  it  is  for  the 
good  of  the  public  as  a  whole,  and  not  for  the  benefit  of 
private  individuals  only. 

Per  Yauffhau  Williams,  L.J.  —  No  deficiency  in 
pleading  and  no  waiver  by  litigants  could  in  such  cases 
give  the  court  jurisdiction. 

By  a  private  Act  of  Parliament,  the  Manchester  Ship 
Canal  Act,  1885  (48  d:  49  Vict,  c,  dxxxviii.),  after 
enacting  by  section  88  that  it  was  **for  the  protection  of 
the  Corporation  of  W,,  and  of  traders,  manvfadwrtrs, 
and  others  carrying  on  business  at  or  near  IT.,"  and 
that  "  the  following  provisions,  unless  otherwise  or 
between  the  corporation  cmd  the  company,**  should  have 
effect,  further  contained  numerous  sub'Sections  conferring 
obligations  on  the  caned  company  to  dredge  and  keep 
dredged  the  bed  and  banks  of  the  River  M,  between 
certain  limits.  By  suh-sedion  22  it  was  provided  that 
if  any  difference  shaU  arise  "  between  the  company  and 
the  corporation  *'  as  to  the  true  meaning  or  anything  to 
be  done  under  the  section,  an  arbitrator  shall  determine 
it,  and  also  by  sedion  202,  if  any  quedion  should  arise 
"  bdween  the  company  and  any  person,**  Later  another 
Ad  was  passed,  the  Manchester  Ship  Canal  Ad,  1896 
(59  <k  60  rid,  c,  dxxxii,),  to  which  an  agreement,  dated 
the  dth  of  April,  1896,  and  made  bdween  the  traders 
and  manufadurers  of  W,,  the  Corporation  of  W,  and 
the  canal  company,  toas  scheduled,  and  the  Ad  sub^ 
stantially  confirmed  it.  The  agreement  was  come  to  on 
account  of  various  dieputes  tfiat  had  arisen  owing  to  the 
canal  company  having  failed  to  fulfil  their  obligations  as 
to  dredging  the  River  M.  Up  to  the  dale  of  this  agree^ 
ment  the  traders  of  W,  had  used  the  canal  free  of  tolls, 
as  provided  by  the  provisions  of  a  previous  agreement. 
The  obligation  on  the  canal  company  as  to  dredging  was 
slightly  modified  by  this  agreement,  but  by  clause  10  in 
it  it  VHU  enacted  that  if  any  difference  should  arise  as  to 
its  meaning  such  difference  was  to  be  determined  by  an 
engineer  to  be  appointed  {unless  otherwise  agreed  on)  on 
the  application  of  the  company  or  the  corporation  by  a 
person  therein  named,  whose  decision  was  to  be  final. 
The  defendants,  as  the  plaintiffs  alleged,  failed  tofvllfil 
their  obligations,  either  under  this  agreement  or  under 
the  Ad  of  1885,  and  the  traders  claimed  free  navigation, 
and  paid  tolls  for  the  use  of  the  canal  under  protset.  An 
action  torn  ultimately  brought  againd  the  canal  company, 
the  plaintiffs  suing  both  as  co-plaintiffs  and  in  an  indi" 

(a.)  Beported  by  A.  B.  Tatloue,  Esq.,  Barrister* 
at-Law* 


m 


THE  WEEKLY  REPO&TfiR. 


[Aug;  6,1901.]         VoL  LtL 


Or.  OFAfP.     €IS08FISIJ>&SOK8(LliaTBD)Ain>OTHSB8  v.  ICANCraBSTBBSmPOAVJLLCk).     Or.  OFA.Fr. 


viducU  capacity.  At  the  trial  a  prelimfniry  ohfeMon 
vms  taken  by  the  defendants  that  Vie  Jurisdidion  of  tJie 
court  wa$  ousted  by  reason  of  suh'Section  22  of  section 
88,  and  clause  10  of  the  agreement  of  tJie  9th  of  April, 
1896,  having  provided  tJiat  such  disputes  should  be 
referred  to  arbitration,  as  therein  mentioned.  The 
plaintiffs  suing  as  traders  in  their  individual  capacity 
claimed  a  return  of  the  tolls,  as  they  alleged,  wrongfully 
demanded. 

Held  ^reversing  Bjrme,  J.,  on  the  preliminary  point), 
that,  ufith  reject  to  the  corporation,  the  jurisdiction  of 
the  court  was  absdakly  ousted,  either  by  sub^section  22 
of  section  88  of  the  Act  of  1885,  or  dause  10  of  the 
agreement  of  1896. 

Held,  further  {by  Yaughftn  Williams  and  Stirliag, 
L.JJ.,  CczeDS-Hiirdy,  L.J.,  dissenting),  t?iat,  cu regards 
the  action  brought  by  the  traders,  the  jurisdiction  of  the 
court  was  also  ousted  until  the  arbitrator  sJiotdd  have 
given  his  decision. 

Per  Stirling,  L. J.  (dissentiente  Yanghan  Williams, 
L.J.).~/Sec<ion  202  of  the  Act  of  1885  applied. 

Per  Ooz^'DS-Hardy,  L  J. — Neither  of  the  two  arbitra^ 
tion  clauses  affected  the  traders.  It  seemed  wrong  to 
postpone  the  adjudication  upon  the  claims  of  the  traders 
untU  after  an  award  in  a  reference  to  which  they  would 
not  be  parties.     The  traders  could  properly  sue. 

It  is  the  modem  wractice  to  plead  ouster  of  jurisdiction 
(per  Yanghan  Williamf ,  L  J .,  referring  to  Mayor  of 
Folkestone  v.  Ladd,  [1893]  3  Oh.  22). 

Caledonian  Bailway  Co.  v,  Greenock  and  Wemyss 
Bay  Bailway  Co.,  L,  B.  2  8c,  and  Div.  Apps.  Cos,  347, 
22  W.  R,  Dig.  13,  discussed  and  followed. 

The  observations  in  London,  Chatham,  and  Dover 
Bailway  Co.  v.  South-Bastem  Bailway  Co.,  37  W,  R. 
65,  40  Oh.  D.  100,  of  Cotton  and  Bowen,  LJJ.,  dis- 
sented from. 

Decision  o/ Byrne,  J.,  reversed. 

This  was  an  appeal  by  the  defendant  company  from 
a  decision  of  Byrne,  J.,  dated  the  7th  of  April,  1903. 

The  plaintiffs  were  Joseph  Crosfield  &  Sons 
(Limited).  James  F«iroloagh  &  Sons  (Limited),  and 
Monks,  flail,  &  Co.  (Limited),  traders  and  mana- 
factorers  in  or  near  Warrington,  and  the  mayor, 
aldermen  and  bnrgesses  of  Uie  boroogh  of  Warring- 
ton. 

The  defendants  were  the  Manchester  Ship  Canal 
Co.,  and  the  object  of  the  action  was  to  compel  the 
defendants  to  carry  oat  their  obligations  concerning  the 
dredging  of  the  Biyer  Mersey  where  it  flowed  throagh 
the  boroogh  of  Warrinfftoo.  The  plaintiff  traders 
saed  for  themselTCS  and  all  the  otHer  traders  and 
manofactorers  of  Warrington,  but  later  in  their 
indiTidoal  capacity. 

By  the  Manchester  Ship  Canal  Act,  1885  (48  &  49 
Yict  c.  olxxx¥iii.),  the  defendant  company  were  incor- 
porated for  the  purpose  of  constnicttng  a  canal 
between  Manchester  and  LiTcrpool.  The  canal  con- 
structed by  the  defendant  company  under  the 
statute  occupies  the  bed  of  the  Biyer  IrweU  from 
Manchester  to  its  junction  with  the  Mersey,  and 
thence  occupies  the  bed  of  the  Biyer  Mersey  to  a 
place  called  Btxton,  from  which  the  canal  runs 
roughly  parallel  with  the  riyer  past  Warrington.  On 
the  canal  there  were  several  locks,  at  Bastham,  Latch- 
ford,  within  the  boundary  of  the  borough  of  Wanin- 
ton,  and  above  that  the  Ixlam  locks. 

Prior  to  the  opening  of  the  canal,  the  traders  of 
Warrington  depended  very  largely  upon  the  Mersey 
for  the  carriage  by  water  of  their  goods.  The 
defendant  company  were  also  authorize  by  their 
statute  to  do  away  with  and  absorb  into  the  ship  canal 
the  whole  of  the  old  Buncom  Latchford  Canal. 
Section  88  of  the  company's  special  Act  of  1885  (48 
&49Yict.o.clzzxyiii.)  runs,  '*  For  the  protection  of  the 


corporation  of  Warrington  (in  this  section  referrsd  to 
as  *  the  corporation  *)  and  of  traders,  manufaoturert, 
and  others  carrying  on  business  at  or  near  Warring- 
toTi,  the  followiag  proyisions  unless  otherwise  agresd 
on  between  the  corporation  and  the  oompaoy  shall 
have  ^ect,  that  is  to*  say — (by  sub-section  14)— The 
company  shall  before  the  canal  be  opened  for  traffic 
at  their  own  cost  dredge  the  bed  and  banks  of  the 
Biyer  Mersey,  and  for  eyer  after  maintain  the  same 
dredged  so  that  at  all  times  there  shall  be  a  depth  of 
eight  feet  of  water  at  low  water  of  spring  tides 
between  the  western  boundary  of  the  worin  of  Mon^ 
Hall,  &  Co.  at  or  near  Bank  Quay  and  the  eastern 
boundary  of  the  borough  of  Warrington  n&mt  the 
commencement  of  the  Latchford  CaniJ." 

By  sub-section  2,  the  traders  of  WarxinfftOQ  would 
haye  tiie  right  to  use  the  ship  canal  from  Waningtoii 
downwards  at  certain  spedflM  rates  of  toll.  Intlieyesr 
1893  the  dredging  of  the  reach  of  the  riyer  waab^goa, 
and  as  it  appeared  that  such  dredging  oould  not  be 
completed  before  the  day  fixed  for  tiie  opening  of 
the  canal  for  traffic  in  accordance  with  sub-aectioo  14, 
negotiations  were  entered  into  between  the  oorporatioa 
of  Warrington  and  the  canal  oompany  with  a  yisw  to 
permitting  the  opening  of  the  canal  in  the  begmnmy 
of  1894,  and  before  the  company  had  oomplied  with 
their  obligations  under  the  aboye-mentiooed  sob- 
section.  These  negotiations  resulted  in  an  agree- 
ment of  the  12th  of  December,  1893,  when  it  wm 
agreed  that  the  defendants  should  be  at  liber^to 
open  the  canal  for  traffic  on  the  1st  of  January,  1894, 
and  that  they  were  to  complete  the  dredging  on  or 
before  the  1st  of  July,  1894,  and  in  default  were  to  pay 
the  corporation  £50  per  day  for  liquidated  damages. 
Further ,  that  between  the  1st  of  December*  1893,  ssid 
the  completion  of  the  dredging  the  traders  ^eci&sd 
in  the  schedule— ».e.,  those  carrying  on  bunnesa  in  or 
near  Warrington,  should  haye  the  right  to  nayigalioa 
by  certain  spedfted  yessels  on  the  sh^  canal  froos 
Warrington  down  to  Buncom,  or  in  oertain  oaass 
down  as  far  as  Eastham,  free  of  tolls. 

The  defendant  company,  howeyer,  failed  to  oazry 
out  their  obligations  with  respect  to  this  dredgisi^ 
and  did  not  drodge  the  riyer  to  a  proper  depth  by  the 
1st  of  July,  1894 ;  frequent  oomplunts  were  — de> 
and  the  liquidated  damages  readied  a  yery  laiga 
amount. 

Negotiations  of  one  sort  and  anotiier  went  ob 
during  the  year  1895  which  ultimately  reaoltod  im 
another  agreement  of  the  9th  of  April,  1898,  and  tiUa 
agreement  formed  the  basis  of  the  action. 

Up  to  the  date  of  this  agreement  the  tradsn  and 
manufacturers  had  been  using  the  canal  free  oi  toDs 
within  t^e  limits  referred  to  as  proyided  by  aeolak»  4 
of  the  agreement  of  the  12th  of  December,  1893. 

The  agreement  of  the  9th  of  Agaaly  1896,  was  aab- 
etsntially  scheduled  and  confinned  by  the  Hjmr 
Chester  Ship  Canal  Act,  1896  (59  &  60  Yict  o.  dxxxa.). 
hereinafter  refened  to.  By  dense  1  of  thia  kit 
mentioned  agreement  it  was  agreed  that  anb-aeotion 
14  of  section  88  of  the  Act  of  1885  should,  for  the 
purposes  of  the  agreement,  be  read  and  haive  the 
effect  as  if  the  same  were  in  the  words  followiag, 
that  is  to  say,  (a)  '*  That  the  company  shall  fuiikwHh 
at  their  own  oost  dredge  the  bed  and  banks  of  Urn 
Biyer  Mersey  (  •  •  .  )  and  for  eyer  after  main 
tarn  the  same  dredged  so  that  at  all  times  thora  bImII 
be  a  depth  of  eight  feet  of  water  at  low  water  of 
spring  tides  in  the  said  dumnd  between  the  waali 
boundary  of  the  works  of  Monks,  Hall,  &  Oo^ 
(Limited),  at  or  near  Bank  Quay,  and  Hoidey  I«odk.* 
(b)  «  The  oompany  shall  not  be  bound  to  dredge  tbe 
bed  or  banks  of  the  Biyer  Mersey  defined  aa  afoassaii 
or  to  maintain  the  depth  of  eight  feet  of  water  in  the 
I  said  diannd  between  Howley  Lock  and  the  oartsca 
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boundary  of  the  borough  of  Warrfngton,  near  the 
commencement  of  the  Latohford  Oanal,  uoless  and 
until  the  locks  at  Howley  and  Twenty-steps  Bridge 
respectively  or  either  of  them  (  .  .  •  )  are  at 
any  time  hereafter  enlarged  by  the  oompaoy  or  with 
their  oonient  from  their  present  dimensiaos  respeo- 
tiyely  so  as  to  enable  vessels  of  increased  size  to  get 
to  Howley,  in  which  event  the  company  shall  in  like 
manner  be  bound  at  their  own  cost  to  dredge  the  bed 
and  hanks  of  the  Biver  Mersy  defined  as  aforesaid 
and  to  maintain  the  depth  of  eight  feet  of  water  in 
the  said  channel  for  the  entire  dbtanoe  between  the 
said  western  boundary  of  the  works  of  Monks,  HaU, 
&  Go.  (limited^  and  the  eastern  boundary  of  the 
boroogh  of  Warrington.** 

The  proTistons  as  to  tolls  contained  in  snb-secfcion  2 
of  leotion  88  of  the  Act  of  1885  were  modified.    By 
sub-seotion  (e)  of  clause  2  it  was  also  provided  that 
the  rights  and  privilt»|fes  given  to  the  traders  and 
manunoturers  of  Wamogton  as  to  free  paisage  under 
section  4  of  the  ag^ment  of  the  12ch  of  December, 
1893,  were  forthwith  to  cease.    Olause  4  was  to  the 
effect  that  the  company  bound  themselves  eftectually 
to  execute  and  complete  at  their  own  cost  tiie  several 
dredging  and  other  works  prescribad  by  this  agree- 
ment.   The  penalties  or  liquidated  damages  payable 
to  the  corporation  were  waived  and  released.  Oiause  6 
was  as  follows :  **  If  and  whenever  the  company  shall 
fail  to  maintain  the  channel  referred  to    •    .    •    and 
navigation  i^  thereby  obstructed,  then  and  in  each 
such  case  the  traders  and  manufacturers  carrying  on 
business   at   Warrington   shaU  have   the   right   of 
navigation  in  respect  of  vessels  passing  through  the 
Walton  Lock  of  uie  portion  of  iaxe  Miuicheiter  Ship 
Oaoal  extendhig  from  Bastham  to  Walton  Look,  of 
the   Walton   LJock,    and    of    the    portion    of   the 
Biver     Mersey     within    the    limits    described    in 
clause    1    (a)    of    this    agreement,     free    of     all 
tolls  and   dues,  until   the  aforesaid   channel   shall 
have  been  made  and  completed  to  the  reasonaUe 
satisfaotion  of  the  surveyor  for  the  time  being  of  the 
corporation.    Provided  always  that  no  such  trader 
or  manufacturer  as  aforesaid  shall  be  entitled  to  ik% 
right  of  navigation  referred  to  in  this  clause  if  the 
oompany  immediately  on  the  receipt  of  a  written 
notioe  from  the  surveyor  for  the  time  being  of  the 
corporation,  certifying  the  fact  of  such  obstruction 
•nd  its  position  and  extent,  commence  to  dredge  and 
continue   to  dred^  the  aforesaid  channel   to   the 
reasonable  satisfiystion  of  the  surveyor  for  the  time 
being  of  the  corporation." 

By  section  7  it  was  provided  that,  notvnthstanding 
anything  thereinbefore  contained,  if  the  company 
failed  within  six  months  after  written  notioe  from  the 
corporation  to  fulfil  the  provisions  of  the  agreement, 
then  in  such  case  the  rights  and  privileges  of  the 
corporation  and  the  traders  and  manufacturers  under 
tiie  Act  of  1885  (except  sub-section  6  of  section  88} 
should  forthwith  revive,  notwithstanding  this  agree- 
ment, or  that  of  the  12th  of  December,  1893. 

By  section  8  the  corporation  were  ^ven  an  option 
themselves  to  carry  out  the  dredging  if  the  company 
failed  to  do  so  within  six  months  after  receiving 
vrritten  notice  from  the  corporation,  and  the  corpora- 
tion could  charge  the  costs  so  incurred  to  the 
oonspaiiy. 

Section  9  was  as  follows :  **  Save  as  hereinbefore 
expressly  mentioned  nothing  in  this  agreement 
oontained  shall  aflfect,  lessen,  or  take  away  any  rights, 
powers,  and  privileges  enjoyed  by  and  conferred  upon 
the  corporation  and  the  manufacturers  and  traders  of 
Warrington  under  or  by  virtue  of  any  Act  relating  to 
the  company  or  otherwise,  and  save  as  aforesaid  such 
rights,  powers,  and  privileges  are  hereby  reserved 
accordingly." 


Further  powers  were  given  to  the  defendant  oom- 
pany by  the  Manchester  Ship  Oanal  Act  of  1896  (59 
&  60  Yict.  0.  dxxxii.)}  and  the  agreement  of  the  9th 
of  April,  1896.  was  scheduled  to  the  said  Act,  section 
43  of  which  runs  as  follows:  ''The  terms  of  agree- 
ment set  forth  in  the  schedule  to  this  Act  are  hereby 
confirmed  and  made  binding  upon  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Warrington 
and  the  company,  ai  if  the  same  were  contiined  iu 
an  agreement  duly  entered  into  by  those  parties,  and 
confirmed  by  Act  of  Parliament,  and  the  agreement 
dated  the  9th  of  April,  1896,  and  made  between  the 
same  parties  is  hereby  declared  to  be  null  and  void 
so  far  only  as  the  same  differs  from  the  terms  of  the 
agreement  hereby  confirmed." 

The  plaintiffs  alleged  that  the  defendant  oompany 
had  never  made  or  maintained  the  channel  of  the 
Biver  Mersey  between  the  points  referred  to  in  clause 
1  of  the  agreement  of  the  9th  of  April*  1896,  for  the 
minimum  width  and  depth  therein  provided.  Iu  the 
early  part  of  the  year  1887  the  defendant  company 
claimed  payment  of  dues  from  the  traders  and  manu- 
facturers of  Warrington,  alleging  that  from  the  date 
of  the  said  agreement  of  1896  the  traders  were  not 
entitled  to  free  navigation,  against  which  the  traders 
protested.  Notices  from  time  to  time  were  sent  to 
the  defendants  calling  attention  to  the  fact  that  they 
had  failed  to  make  and  maintain  the  channel  as  pro- 
vided by  the  agreements  and  statutes  hereinbefore 
referred  to,  or  to  take  the  proper  and  necessary  steps 
for  making  and  maintaining  the  same,  and  that  the 
dredgers  lued  were  totally  ioAdequate  for  the  purpose. 
The  plaintiffs  contended  that,  notwithstanding  the 
notices  and  complaints,  the  defendant  company  had 
never  made  or  maintsined  at  any  time  the  channel  in 
the  Biver  Mersey  as  provided  by  the  statutes  and 
agreements,  and  that  they  had,  however,  insisted  on 
payment  from  the  traders  and  manufacturers  of 
Warrington  using  the  canal,  of  dues  and  tolls,  not- 
withstanding the  fact  that  they  had  failed  to  comply 
with  their  obligations,  and  that  by  reason  of  the  acts 
and  defaults  of  the  defendant  company  the  tradtirs 
of  Warrington  had  suffered  contiderable  loss  and 
damage*  The  defendant  company  denied  not 
having  at  their  own  cost  executed  and  completed 
the  drodging  and  other  works  prescribed  by  the  agree- 
ments, and  asserted  that  it  was  not  the  fact  that  from 
the  date  of  the  agreement  of  1896  there  had  never  been 
a  channel  of  the  width  and  depth  therein  provided, 
or  that  the  navigation  had  been  obstructed,  and  they 
further  stated  timt  tiie  dredging  of  the  channel  had 
been  made  much  more  difficmt  by  reason  of  the  plain- 
tiffs improperly  and  unlawfolly  discharging  lime 
and  other  manufacturers'  refuse  into  the  river,  and 
thus  seriously  impeding  the  defendants  in  the  dis- 
charge of  their  duty.  Farther,  that  they  had  duly 
complied  with  all  the  notices  which  the  pliuntiffs  were 
entitled  to  give.  The  hearing  of  the  case  in  the  court 
below  occupied  nineteen  days. 

Byrne,  J.,  held  that  the  plaintiffis  in  theb  represen- 
tative capacity  were  entitled  to  the  relief  th^  claimed 
in  respect  of  the  company  having  failed  in  their  duty 
to  dredge  the  river  to  a  sufficient  depth  as  provided 
by  sub-section  14  of  section  88  of  the  Act  of  1886, 
that  since  1896  the  defendants  had  never  commenced 
or  continued  to  dredge  the  river  to  the  reasonable 
satisfaction  of  the  corporation's  surveyor,  and  that 
the  plafaitiffi  as  individuals  were  entitled  to  recover 
back  the  tolls  wrongfully  demanded  and  paid  under 
protest,  and  he  dire^ed  an  inquiry  as  to  the  same  and 
as  to  damages.  A  preliminary  objection  was  raised 
before  his  lordship  oy  the  defendants  that  by  sub- 
section 22  of  section  88  of  the  Act  of  1885,  and  by 
dause  10  of  the  agreement  scheduled  to  the  Act  of 
U896,  the  matter  should  have  been  referred  to  arbitra- 
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tion  by  an  eagineer  as  iherein  mentioned,  and  that 
these  provisions  for  arbitration  forming  part  of  a 
statutory  enactment  ousted  the  joiisdiction  of  the 
court,  and  whatever  the  ourt  might  do  was  a  nullity. 
The  learned  judge  overruled  tli^  objection,  holdms 
that  it  was  one  which  could  be  waived,  and  that  it 
was  too  late  to  raise  the  objection  for  the  first  time 
at  the  trial,  and  it  must  be  considered  to  be  waived. 

The  defendant  company  appealed. 

On  the  appeal  this  prdiminary  objection  as  to  the 
ouster  of  the  jurisdiction  of  the  court,  by  reason  of 
sub-section  22  of  section  88  of  the  Mandiester  Ship 
Oanal  Act,  1885,  and  the  agreement  scheduled  to  the 
Act  of  1896,  having  provided  that  such  disputes  should 
be  referred  to  arbitration,  was  taken  by  counsel  for 
the  appellant  company. 

Sub-section  22  of  section  88  of  the  Act  of  1885  is 
as  follows :  ''If  any  difference  shall  arise  between  the 
company  and  the  corporation  as  to  the  true  intent 
and  meaning  of  this  section,  or  as  to  anything  to 
be  done  or  not  to  be  done  thereunder,  such  difference 
shall  be  determined  by  au  engineer  to  be  appointed 
(unless  otherwise  agreed  on)  on  the  application  of  the 
company  or  corporation  by  the  Board  of  Trade,  whose 
decision  shall  be  final  and  binding  on  both  parties, 
and  the  costs  of  the  referencs  shall  be  bDme  as  he 
shaU  direct.'* 

J.  F.  MouUon,  K.O.,  0.  A.  Oripps,  K.C,  W. 
Pick/ord^  K,0.,  0.  Leigh- Clare,  and  A.  T.  Lawrence, 
for  the  appellants  on  preliminary  objection  as  to 
jurisdiction. — In  dredging  cand,  the  obligation  of 
the  defendants  h«s  to  be  determined  in  reference  to 
what  is  called  a  ''  datum  line."  The  question  under 
sub-section  14  of  section  88  is  whether  this  datum 
line  is  to  be  a  fixed  datum  line,  or  a  datum  line 
which  varies  from  time  to  time.  The  channel  cannot 
be  dredged  without  a  fixed  datum  line.  Sub-section 
22  of  section  88  is  a  statutory  substitution  of  an 
engineer  for  the  purpose  of  arbitration  instead  of  the 
court.  It  was  said  the  whole  question  depended  on 
the  clause  *'  unless  otherwise  agreed  on  b^ween  the 
corporation  and  the  company.'*  It  is  inconceivable 
how  this  was  arrived  at.  The  learned  judge  said  that 
the  defendants  had  waived  their  rights,  but  the 
question  of  jurisdiction  cannot  be  waived.  [They 
referred  to  section  202  of  the  Act  of  1885,  which  runs : 
"  If  any  question  arise  between  the  company  and  any 
person  touching  anything  to  be  done  or  not  to  m 
done,  or  any  money  to  be  psid  nnder  the  provisions 
of  this  Act,  then,  unless  by  this  Act  expressly 
provided,  such  question  shall  be  determined  by 
arbitration  in  manner  provided  by  the  Bailways 
Clanses  Consolidation  Act,  1845  (8  &  9  Yict  c.  20}.] 
Then  paragraph  10  of  the  agreement  scheduled  to  tne 
Act  of  1896  is  as  foUows:  ''If  any  difference  shall 
arise  between  the  company  and  the  corporation  as  to 
the  true  intent  and  meaning  of  this  agreement,  or  as 
to  anything  to  be  done  or  not  to  be  done  thereunder, 
such  difference  shall  be  determined  by  an  engineeer 
to  be  appointed  (unless  otherwise  agreed  on) 
on  the  application  of  the  company  or  the  corporation 
by  the  president  for  the  time  being  of  the  Insititution 
of  Oivil  Engineers,  whose  decision  shall  be  final  and 
binding  on  both  parties,  and  the  cost  of  the  reference 
shall  be  borne  as  he  shall  direct.*'  This  is  a  very 
wide  arbitration  clause.  (TAUOHAir  Williams,  L  J. 
— In  this^  particular  case,  the  agreement  being 
embodied  in  the  statute,  is  a  statutory  condition 
precedent. — ^Yes.  And  therefore  you  must  properly 
say  that  it  goes  to  jurisdiction.]    On  the  point  of 

I'urisdiction,  the  learned  judge  was  under  amisappre- 
Lension.  A  qnestbn  of  pleading  of  this  kind  has 
nothing  to  do  with  "otnerwise  agreeing"  by  the 
parties.    The  defendants  rely  on  the  iriiole  of  section 


88,  and  that  includes  the  arbitration  elanse.  Then 
is  no  "  unless  otherwise  agreed  *'  in  section  43  of  ^e 
Act  of  1896.  The  learned  judge  was  wrong  in 
addicting  an  amend  oient  that  the  traders  could  sue 
in  their  individual  capacity,  because  if  this  wece  t 
mere  statutory  enactment,  which  the  parties  could 
waive  inter  P^rtee,  the  traders  have  no  right  to  sue 
whatever.  They  have  only  a  right  to  sue  beotnse  it 
is  under  a  public  enactment.  If  there  is  any  difSer- 
enoe,  it  ctn  only  be  determined  by  arbitration.  It  if 
a  case  of  plea  to  the  jurisdiction. 

They  referred  to  Mayor,  <£;e.,  of  London  v.  Oox  and 
Othere.  16  W.  B.  44,  2  Bog.  &  Ir.  App.  239 ;  Dams 
V.  Taff  Vale  Railway  Co.,  42  W.  R.  215. 44  W.  R,  172 
[1895]  A.  C.  542 ;  Duke  of  Bedford  v.  St.  Paul,  (hwM 
Garden,  30  W.  B.  411 ;  the  Manohetter  SUp 
Canal  Act,  1885  (48  &  49  Yict.  c.  clxxxviii.),  s.  88, 
sub -sections  14  and  22,  and  s.  202. 

W.  R.  Bouefield,  K.C.,  T.  B.  Hughes,  K.C.,  and  F. 
Thompson,  for  the  respondents. — ^No  snggestioa  iriiat- 
ever  came  from  the  defendant  company,  that  tins  wis 
a  matter  which  ought  to  be  referred  to  arbitiatioo. 
There  are  two  dmes  of  oases  where  the  ooort  iuM 
power  to  stay.    The  first  is  where  the  eoort  hn 
possibly  no  jurisdiction  at  all.    [Yauohak  Williaxb, 
L.J. — ^If  the  court  has  power  to  stay,  that  neoeassrily 
presupposes  the   jurisdiction.]      Quite  so ;   tiure  if 
also  a  second  dass  of  cases,  e  g,^  where  the  oourt  hsi 
a  discretion  toexerdse  under,  first,  the  Common  Imw 
Prooedore  Act,  1854  (17  &  18  Vict.  o.  125),  and  next, 
the  Arbitration  Act  of  1889  (52  &  53  YUst.  o.  49),  sad 
als')the  case  where  the  parties  have  themseLves  agreed 
to  refer  the  matter  to  arbitration.      In  this  latter 
case  the  party  has  no  right  whatever  to  go  to  the 
tribunal ;  the  court  has  a  discretion,  and  wiU  ocosidec 
the  matter  if  he  comes  sub  modo  at  the  proper  time  in 
the  proper  way,  and  then  may  refer  at  its  diacretian 
the  matter  to  an  arbitrator.    [Taitohan  Whjliamb, 
L.  J.— The  jurisdiction  of  the  court  is  i^so  exdudsd  if 
the  parties  agree  that  the  consideration  shall  besoflse- 
tLing  to  be  determined  by  A.  B. ;  until  he  had  done  so 
the  action  could  not  be  bronght]     Perh^ts  that 
might  very  well  be;  there  was  alto  tiie  case  in  old 
times,  where  the  comrt,  if  its  jurisdiction  was  not 
excluded,  would  nevertheless  give  effect  to  it  where 
the  parties  had  agreed  to  refer  ^e  matter  to  arbttraloB, 
oupled  with  a  covenant  not  to  sue.    The  words  in  see- 
tion  88, "  If  any  diffSsrence  shall  arise  as  to  the  troe  intent 
and  meaning  of  this  section    .    •    .    sooh  diflkwoe 
shall  be  determined  by  an  engineer  to  be  ^pointed,* 
does  not  mean  that  there  is  any  ouster  of  the  juris&- 
tion  of  the  court,  but  the  court  has  the  riffht  to  vm 
its  discretion.     The  defendants  say  this  is  not  an 
agreement,  it  is  an  enactment,  and  the  parties  oaooot 
waive.    There  is  no  authority  for  snoh  a  propoatm. 
[TATTOHAir  WiLLiAMB,  L.  J.— Do  you  suggest  tiiat  we 
should   treat  this  agreement  as   for   lul    puiposes 
a     private    agreement     inter     paries  f]     Not     te 
all  purposes :  Caledonion  Railway  Co.  v.  Oreemoek  emi 
Wemyss  Bay  Railway  Co,,  L.  B.  2  8c  and  Div.  App. 
Oas.  347, 22  W.B.Dig.  13;  London.  Chatham,  and  Domr 
Railway  Co.  v.  South-Eaitem  Railway  Co.,  37  W.  B. 
65,  40  Oh.  D.  100,  37  W.  B.  Dig.  95.     Tb»  pvtiM 
ought  not  to  come  to  the  court,  and  then,  havini^  got 
the  judgment  of  the  court,  say  that  that  evidflDOs 
ought  not  to  have  been  entertained.    No  disliiielioa 
is  drawn  here  between  the  parties  and  an  agreemaafc 
which  is  scheduled  to  an  Act  of  ParHaoMit    and 
ooofirmed  by  an  Act  of    Parliament.     [Yauohax 
WiLLiAXS,  L.  J.— If  that  is  p«rt  of  yonr  oontantiaB. 
I   do  not  think  it   will  sucoeed.       If  yon  go  that 
length,  I  think  the  authorities  are  against  yon.]     P«r 
many  purpoees,  it  is  so :   Manchester  Ship  damt  v. 
Manchester  Racecowrse  Co.,  [1900]  2  Oh.  D.  352,  46 
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W.  R.  Dig.  49,   49  W.  R.  418.  [1901]  2  Ch.  D.  37, 
49  W.  R.  Dig.  40.     [Vatjohan   Williams,  L.J.. 
referred  to  London  and  North-  Western  and  Great  Western 
Joint  Railway    Co,   ▼.    Billington    {Limited),    [1899] 
A.  C.  79,  47  W.  R.  Dig.  173.]    [Cozens-Hardy.  L  J., 
mentioDed  Midland  Railway  Co,  ▼.  Loseby  &  Camley, 
47  W.  R.  656.  [1899]  A.  C.  133,  47  W.  R.  Dig.  172 
The  word  ** shall"  in  *'xh\a  shall  go  to  arbitration" 
does  not  mean  that  the  jorisdiction  of  the  conrt  is 
ezoluded;   all  the  cases  show  that  there  mnst  be 
something  more  than  the  mere  oommon  form  words 
in  order  to  get  at  that  oondnsion,  nor  do  these  words 
in  an  Aot  of  Parliament  at  all  effect  the  same  pnroose : 
Couniess  of  Rothes  v.  The  Kirkcaldy  and  Dysart  Water- 
works  Commissioners,  7  App.  Cas.  694.    The  appel- 
lants say  that  if  any  question  arises,  not  upon  the 
original  section,  bat  upon  the  agreement,  it  shall  be 
referred  to  the  president  for  the  time  being  of  the 
Institution  of  CivQ  Engineers,  but  this  arbitration 
clause  10  is  not  in  substitution  for  sub-section  22  of 
the  original  Act,  because  sub-section  22  deals  with 
any  diflferenoe  arising  under  the  section,  and  clause  10 
only  deals  with  the  agreement    Each  of  the  sections 
on  which  the  appellants  rely  is  only  intended  to  deal 
with  a  yery  small  and  definite  matter,  and  is  not 
intended  to  exclude  the  jurisdiction  of  any  other 
tribunal.    Sub-section  22  of  section  88  is  for  the 
benefit  of  the  parties  to  point  out  the  best  tribunal  to 
deal  with  the  majority  of  the  matters  arising  under 
the  section,  and  does  no*:  exdude  the  jurisdiction  of 
the  court.    [Vatjghan  Williams,  L.  J.— You  say  it 
is  incredible  that  the  Legislature  should  have  intended 
to  exclude  the  jurisdiction  of  the  courts  in  relation  to 
the  matters  which  you  have  been  detaiUng.]    No ;  the 
intention  of  the  Legislature  does  not  exclude,  it  ii  the 
provision  of  one  tribunal  and  not  tiie  excluiion  of  the 
other.  The  appellants  further  contend  that  the  traders 
are  exduded  under  section  202,  but  the  purport  of 
it  is  to  deal  with  the  period  of  construction,  it  is  not 
intended  to  deal  wiUi  the  permanent  right  of  the 
parties  afterwards  arising.    Although  the  appellants 
have  not  really  argued  under  section  202,  yet  tiiat 
section  has  nothing  whatever  to  do  with  the  right  of 
a  trader  to  brin^  an  action  for  damages  for  breach 
of  the  main  obbgations  in  the  Act,  or  bringing  an 
action  on  behalf  of  their  dass  to  have  the  Act  con- 
strued.   Section  88  is  expressed  to  be  for  the  pro- 
tection of  the  Corporation  of  Warrington,  and  of  the 
kraders,  maoufaoturers,  and  others  carrying  on  bud- 
aess  at  or  near  Warrington,  therefore  they  have  a 
iirect  right  to  enforce  the  provisions  of  the  section  : 
Heron   v.    The  Bathmines  and  Rathgar  Improvement 
Commissioners,  27  L    R.  Ir.  179,  39  W.  R.  Dig.  233, 
1892]  A.  C.  498.  41  W.  R   Dig.  246.    [Stirling, 
Lj.'-EUis  and  Others  v.  Duke  of  Bedford,  47  W.  R. 
)85,  [1899]  1  Ch.  494  ]    As  r<>gards  a  representative 
ictioo,  tbis  case  is  dearly  in  our  favour. 

They  also  cited  the  followiug  cases :  Watford  and 
Bicksmansworth  Railway  Co,  v.  London  and  North- 
western Railway  Co,,  17  W.  R.  814.  L.  R.  8  Bq.  231, 
17  W.  R.  Ch.  big.  1,  141,  142;  Ford's  Hotel  Co  v. 
5artfctt,  44  W.  R.  241,  [1896]  A.  C.  1.  44  W.  R  Dig. 
0;  and  London  and  North- Western  Railway  Co,  v. 
OoneJlan  &  Billington,  [1898]  2  Q.  B.  7,  46  W.  R. 
)ig.  147. 

Cripps,  K.C.f  in  reply. — ^The  respondents  have 
ited  a  great  many  cases.  Section  88  of  the  Act  of 
885  is  a  statutory  enactment,  and  the  question  in 
he  Caledonian  case  does  not  arise  at  all  m  regard  to 
bis  section,  and  Byrne,  J.,  rightly  said  it  does  not 
rise  here.  [He  dted  Atkinson  v.  The  Newcastle  and 
faieshead  Waterworks  Co.,  25  W.  R.  794,  L.  R.  2 
Ixch.  D.  441,  at  p.  448;  25  W.  R.  Dig.  287,  and 
ohnsUme  and  Toronto  Type  Foundry  Co,  v.  Consumers 


Gas  Co,  of  Toronto,  [1898]  App.  Cai.  447 ;  46  W.  R.  Dig. 
21.]  These  cases  sbow  that  the  respondents  put  the 
legal  rights  of  the  corporation  or  traders,  much  too  high. 
Vauqhan  Williams,  L.J.,  referred  to  (Proves  v.  Lord 
Wimborne,  47  W.  R.  87,  [1898]  2  Q.  B.  402,  47  W.  R. 
Dig.  61.]  The  only  statutory  duty  under  section  88 
which  the  respondents  say  we  have  not  carried  out 
is  that  we  have  not  dredged  the  canal,  and  by  sub- 
section 22  it  is  absolutely  in  terms  made  obligatory 
that  the  matter  shall  be  determined  by  arbitration. 
[SxiBLiira,  L.J. — ^What  sort  of  arbitrator  do  you  say 
this  is  to  go  toP]  The  arbitrator  named  in  the 
spedal  provision.  [Yaugh  an  Williams,  L.  J. — Would 
you  mind  tdling  me,  have  the  deoisions  under  the 
Friendly  Sodeties  Acts  and  the  Buildiog  Sodeties 
Acts  any  bearing  on  this  P]  My  recollection  is  that 
where  the  arbitration  is  constituted  in  the  form  of  a 
legislative  enactment  that  is  s  \  [  Vaughan  Williams  , 
LJ.,  mentioned  Crisp  v.  Bunhury,  8  Bing.  394]  It 
is  a  question  of  statutory  enactment.  [Vaughan 
Williams,  L. J. — I  am  afraid  we  must  tike  time  to 
dispose  of  this  matter.] 

Cur.  adv,  vult, 

March   15.— Vaughan  Williams,  L.J.,  read  his 
judgmeut  as   follows:     This  is  an  appeal  by  th-) 
defendants,  the  Manchest-jr  Ship  Cand  Co.,  in  an 
action  brought  against  them  in  which  the  plaintiff •! 
are  the   Corporation   of    Warrington    and    certain 
traders  of  Warrington  as  representing  the  traders 
of  Warrington  generally,  and  also  in  their  individual 
capacity.    Toe  ODJ<»ct  of  the  action  is  to  enforce  rights 
which  they  claim  respectively  to  have  against  th« 
ship  canal  company  under  a  clause  of  an  Act  of 
Parliament,  or  under  that  dause  as  modified  by  ai 
agreement  affirmed  by  a  subsequent  Act  of  Parliament, 
or  under  that  agreement.    Ttie  trader  plaintifGi,  in 
their  individual  capacities,  although  they  include  a 
daim  for  damages  for  the  breach  by  the  ship  canal 
company  of  dredging  obligations  cast  on  them  by 
the  statute  or  by  the  ap;reementv  in  substance  claim 
the  return  of  tolls  which  were  paid  by  the  traders 
on  the  demand  of  the  ship  canal  company  for  the  user  of 
the  canal,  whidi  user  was  necesdtated  by  fsdlure  of 
the  canal  company  to  perform  duties  alleged  by  the 
plaintiffs  to  have  been  cast  on  the  canal  company  in 
respect  of  maintaining  the  channd  of  the  River  Mersey 
at  a  oertain  depth.    The  failure  by  the  canal  company 
to  perform  these   duties  would  entitle  the  traders 
under  the  sixth  section  of  the  agreement  scheduled 
to  the  Act  of  1896  to  navigate  a  portion  of  the  canal, 
free  of  all  tolls  and  dues,  during  such  time  as  the 
said  channel  should  be  obstructed.     The  plaintiffs 
generally  ask  for  declarations  of  rights;     When  the 
case  came  on  for  hearing,  the  defendant  company  took 
a  preliminary  objection,  which  was  this :  that,  having 
regard  to    the  arbitration  provinons  contained    as 
wdl  in  the  original  Aot  of  Parliament  as  in  the 
agreement  affirmed  by  the  subsequent  Act,  the  juris- 
diction of  the  court  is  absolutely  ousted,  in  the  sense 
that  the  court  could  not,  even  with  tiie  assent  of  all 
parties,  entertain  the  action  or  dispose  of  a  particular 
matter   in   diffSerence  essential  to  the   mamtenance 
of  the  action.     I  will  observe  here  tiiat  the  acti<»i 
really  embodies  three  actions,  and  that  it  may  be  that 
the  ousting  of  the  j  urisdiotion  may  be  effective  as  to  one 
or  more  of  the  claims,  although  not  effective  as  to  all 
three  actions   or   all   the   claims.     This,    however, 
would  seem  an  unfortunate  result,  for  it  is  obvious 
that  it  is  demrable  that  all  these  cases  relating  to  the 
same  obligations  of  the  canal  company  should  be 
disposed  of  by  the  same  tribunal.    The  preliminary 
objection  so  far  as  it  is  based  on  the  original  Act  of 
the  Manchester  Ship  Canal— the  Act  of  1885  (48  & 
49  Yiot  c.  dxxxviii.),  depend  primarily  on  section  88 
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of  that  Act    The  seotton  begins  with  theie  worda : 
"  For  the  protection  of  the  Oorporation  of  Warrington 
and  of  tradtrsy  mannfaotaren,  and  others  oarrying  on 
business  at  or  near  Warrington,  the  following  pro- 
▼isionSy  unless   otherwise,  agreed   on  between   the 
oorporation  and   the   company,  shall  haye  effect.'* 
Then  follow  nomeroos  provisions,  the  fourteenth  of 
which  deals  with  the  obligations  of  the  canal  company 
in  respect  of  the  dredging  of  the  channel  of  the 
Biyer  Mersey  and  the  mainteoance  of  the  dredging, 
so  that  at  all  times  there  should  be  a  depth  of  eight 
feet  of  water  at  low  water  of  spring  tides  between  a 
certain  point,  and  the  eastern  boundf^y  of  the  borough 
of  Warzingtun,  the  object  of  this  provision  being,  of 
course,  tiie  maintenanoeof  the  channel  of  the  Mersey 
which  might  be  affected  by  the  construction  of  the 
canal,  and  its  miiotenance  in  such  a  condition  that 
the  channel  of  the  Mersey  might  continue  a  navigable 
way  conyenient  to  the  borough  of  Warrington  and 
its  traders.    Then  section  22  says :  IHis  lordship  read 
the  section  referred  to  above.]    The  words  ''unless 
otherwise  agreed  on,*'  in  that  section,  refer,  I  assume, 
simply  to  the  appointment  of  the  arbitrator,  who  may 
be  an  agreed  arbitrator  or  one  appointed  by  the 
Board  of  Trade.    Thus  far  I  have  only  dealt  with  the 
statute  of  1885,  but  subsequently,  in  1896|  the  com- 
pany and  the  corporation  in  the  exerdse  of  the  power 
cooferred  by  the  words  in  the  preface  of  section  88, 
"Unless   otherwise    agreed   on   between   the   cor- 
poration and  the  company.'*  agreed  to  modify  the 
provisions  of   section   88.     I   should   here  observe 
that  in  my  opinion  the  power  of  aereement  thus 
given  in  tbe  prefatory  danse  of  sedSm  88  is  only 
a  power  to  alter  the  provisions  in  that  section,  and 
has  no  bearing  whatever  on  the  power  of  the  cor- 
poration or  the  company  to    waive   tiie   provision 
contained  in  sub-section  22.   Now  the  agreement  ti^us 
made  in    1896   between   the   corporation   and   the 
company,  slightly  modified,  is  confirmed  by  section 
43    of    the     Manchester    Ship    Oanal    Act,    1896 
(59    &   60   Yict    c    dzzzii.),    which    runs    thus: 
[His  lordship  read   the    section    set    out    above.] 
The    agreement  in  the   schedule   recites   the  pre- 
fatory words  in  section  88  of  the  Act  of  1885,  and 
sub-section  14  of  that  section,  and  then  recites  an 
agreement  of  1893  between  the  corporation  and  the 
company,  whereby  in  consideration  of  the  corpor- 
ation  not  opposing    the    opening  of    the    o^nal, 
although  incomplete,  the  company  agrees,  subject 
to  penalties,  to  complete  at  meir  own  oost  on  or 
before  the  1st  of  July,  1894,  the  dredging  authorized 
by  section  88,  sub-section  14,  of  the  Act  of  1885, 
reserving  all  powers,  rights,  and  privileges  of  the 
corporation  and  the  manufacturers  and  traders  of 
Warrington  under  the  Acts  relating  to  the  company 
or  otherwise.    The  redtal  of  this  agreement  of  1893 
is  followed  by  a  recital  that  by  the  same  agreement 
the  company  agreed  that  durmg  the  time  fixed  for 
completion   by    that    agreement    the    corporation, 
traders,  and  manufacturers   at   Warrinffton  should 
have  the  right  to  carry,  by  means  of  tiieir  barges, 
goods  from  the  Mersey  to  the  Mersey  along  the 
Manchester  Ship  Canal  free  of  rates  or  tolls.    Then 
follows  a  redtal  of  disputes  and  d^erences  having 
arisen  between  the  company  and  the  corporation,  ana 
that  the  company  and  iSiie  corporation  for  the  purpose 
of  settling  those  disputes  have  agreed  to  execute  these 
presents.    This  redtal  of  the  agreement  betiveen  the 
corporation  and  the  company  is  followed  by  a  rather 
remarkable  redtal  relatuig  to  the  traders.    It  runs 
thus :    «  And  whereas  the  traders,  manufacturers, 
and  all  other  persons  now  or  hereafter  oarryinff 
on  business  at   or  near   Wanington  are   entitled 
to   use   portions   of  the  canal  and  Biver  Meney 
and  the  lodn  and  works  at  Walton,  on  the  tarns  and 


conditions  defined  in  sub-section  2  of  section  88,  sad 
the  corporation  and  the  compuiy  have    agresd  to 
alter   those   terms   and    conditions    as    herainsfte 
mentioned."    It  will  be  observed  that  although  it  k 
rights  of  tbe  traders  and  others  carrying  on  buBneH 
which  are  a£E(Bcted,  it  is  the  corporatkm  and  compsDy 
who  make  the  agreement  and  this  may  bs  nrj 
important  when  one  comes  to  consider  whetlier,  npoa 
a  breach  of  this  agreement  ocmfirmed  by  ststste 
affecting  the  rights  of  the  traders  and  othecs,  in 
action  based  on  the  breach  may  be  brous^t  by  Um 
injured  person,  as  is  the  case  when  an  indiridosl  ii 
injured  by  tbe  breach  of  a  statute  passed  for  hii 
benefit,  provided  such  a  remedy  com«s  witbin  the 
purview  of  the  Lesiilature  in  the  pariioolsr  ititate 
which  it  is  especi^ly  likdy  to  do  iu  a  case  in  whicti 
the  Act  is  not  an  Act  of  public  and  general  polk;, 
but  is  rather  iu  the  nature  of  a  private  leginstife 
bargain  between  certain  persons  likdy  to  be  sffsetod 
by  the  work  authorized  by  a  special  Ac^,  and  a  bodr 
of  undertakers  as  to  the  manner  in  which  tbey  wifl 
keep  up  certain  public  works.    The  sdiednled  sgns- 
ment  by  clause  1  provides  that  "Sub-section  14 of 
section  88  shall,  for  the  purpose  of  this  agreemsot"— 
I  am  not  sure  whi^  these  last  words  mean,  bat  I 
think  practically  nothiog — "  be  read  and  have  Ad 
as   if   the   same    were   in   the   words   foUosinf." 
Then  follow  some  give-and-take  clauses  as  to  tiM 
dredging,  and  the  two  clause  {d)  and  (e)  whidi  dsil 
with  wharves  and  the  rights  and  liabilitief  d  tbs 
company   and    the   whaH- owners    reflectively  is 
rdation   thereto.      These   dauies    are    remarhhh 
because  they  embody  a  barsain  with  coosidersftioBi 
to  and  from  the  company  and  the  wharf-ownets.  [ffii 
lordship  read  the  various  clauses  of  the  agrscssoi 
which  are  set  out  above.]     In  clause  6  it  will  be 
observed  that  it  is  the  surveyor  of  the  ouipoiitinn 
who  has  to  give  this  notice.    OJause  7  is  unimpoftast, 
as  no  sudi  notice  was  ever  given.     [BBs  Iccd^b^ 
referred  to  dauses  8  and  9,  which  aie  also  srt  cot 
above,  and  clause  10,  which  is  set  out  in  the  siga- 
ment  of  counsd  for  the   appellants.]    It  will  bs 
observed  that  in  clause  10  ttiis  clause  difiiBES  fwj 
little  from  sub-section  22  of  section  88,  except  that 
the  engineer  arbiizator  is  to  be  named  by  a  diffsceat 
authority.    Clause  12  tajn:  ''  The  oorpocatson  sb^ 
have  all  rights  and  privile|^  under  and  ahaU  be 
deemed  to  oe  traders  within  the  meaning  of  ttii 
agreement.** 

I  think  I  have  now  called  attention  to  aQ  tbe 
material  parts  of  the  statutory  agraemeot  B  wfi 
be  observed  that  the  right  to  reoover  the  tolls  csa 
only  arise  under  the  statutory  agreemeat»  althoagb 
other  damages  could  be  recovered  by  tradoES  sad 
manufacturers  for  breaches  of  theprovidona  oi  seetiws 
88  affecting  them  if,  indeedt  traders  individnsJl^bsrt 
a  right  of  action  within  the  purview  <rf  tha  Ael  d 
1885. 

The  right  of  the  traders  collectivdy  to  m  flirrlaratfr 
of  rights,  whether  under  the  Act  of  1885  or  nadc 
the  statutory  agreement  of  1896,  I  will  ociadilg 
presently.  I  thin^  that  the  onlv  matter  ^Hii^  I  bsvt 
to  call  attention  to  before  condaerinjg  the  laeiimisan 
peint,  based  on  an  alleged  ouster  of  jurisdictksft  of  tbi 
court,  is  section  202  of  the  Act  of  1885.  irinok  r«i 
thus :  [His  lordship  read  the  section  setoatabovm.)^  ^ 
may  as  wdl  at  once  dismiss  the  considenlioa  of  aaotofl 
202.  In  my  judgment  it  is  quite  unneoesnry  tonvK 
to  the  arlntration  clause  contained  in  the  aeotaoB,  mm 
in  the  esse  of  general  damages  or  retnm  of  tiA 
claimed  by  the  traders  individuallv,  for  TrbstWnr  saft 
claims  are  based  on  the  Act  <»  1885  or  ca  4* 
scheduled  agreement,  the  claimants  cannot  wmoBtd 
unless  the  company  are  in  default^  and  the  ooBSfSi^ 
cannot  be  proved  to  be  in  default  ankn  and  wm^ 
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their  liability  or  obligation  has  been  fixed,  and  if  that 
liability^  or  obligation  can  only  be  fixed  by  arbitration, 
the  olaim  for  damages  or  retnm  of  money  paid  for 
toils  most  fail  nntil  the  obligation  or  liab^ty  has 
been  so  fixed,  and  the  same  proposition  is  troe  of  an 
action  for  declaration  of  obligation  or  liability.    I 
^will  now  proceed  to  deal  wi^  the  question  where 
the  effect  of  snb-section  22  of  section  88  is  to  oust  the 
joiifdiction  of  the  conrt  in  the  follest  sense  of  the 
"word — that  is  to  say,  in  the  sense  that  jurisdiction 
cannot  be  given  to  the  court  to  determine  a  question, 
the  determinatiou  of  which  has  to  be  relegated  by 
Act  of  Parliament,  eyen  by  the  consent  of  the  parties 
to  the  litigation  in  court.    That  a  statute  may  thus 
bar  a  plaintiff  from  maintaining  an  action  in  a  court 
of  law  and  compel  him  to  pursue  the  course  laid  down 
by    the   statute,   cannot  be  doubted:  see  Gri9p  y. 
Bunbury^  8  Bing.  394 ;  and  also  the  provisions  in  the 
Bnilding  Acts.    In  that  case  it  is  to  be  observed  that 
although  there  was  a  trial  at  nUi  priua,  and  a  verdict 
for  the  plaintiff,  the  objection  to  the  tribanal  was 
allowed  to  prevail  without  any  plea  to  the  jurisdiction 
on  a  mere  objection  taken  mi  nisi  prius  and  reserved 
to  be  disposed  of  by  the  court  in  bane.    The  same 
case  shows  that  it  is  not  necessary  that  the  juris- 
diction o^  the  oourt  should  be  barred  by  express 
"words;   it  is  sufficient  if  the  jurisdiction  is  barred 
by     necessary     ioiplioation.        A     great    deal    oL 
argument   was    addressed    to   us  as  to   when  and 
uuder    what    circumstances    a    statutory    arbitra- 
tion   clause   will  in   the   full   sense  of   the    word 
oast  the  jurisdiction  of  the  courts.     Byroe,  J.,  on  the 
authority  of  Caledonian  BaUway  Co,  v.  Chreerwck  and 
Wemyss  Bay  Railway  Co,,  L.  K.  2  Sc.  &  Div.  App. 
347,  22  W.  &.  Dig.  13.  and  the  judgments  of  A  L. 
South  and  Cbitty,  L.JJ.,  in  the  London  and  North- 
Western  Bailway  Co,  v.  Donellan,  [1898]  2  Q.  B.  7, 
46  W.  R  Dig.  147,  which  v^ere  approved  by  tbe  House 
of  Lords  i«i   the  Midland  Bailway  Co.   v.  Loseby  & 
Carnley,  47  W.  E.  656,  [1899]  A.  O.  133,  held  that  in 
the  present  case,  if  the  matter  had  stood  on  the 
original  Act  independently  of    the  words  ''unless 
otherwise  agreed  on,*'  the  jurisdiction  of  the  courts 
would  have  been  ousted  by  an  arbitration  enactment 
raising  a  statutory  duty  which  could  not  be  waived. 
Thus  far  I  agree  with  Byrne,  J.,  but  the  learned 
jodgewent  on  to  hold  ttie  words  in  the  prefatory 
clause  of  section  88,  ''unless  otherwise  agreed  on," 
rendered  it  competent,  in  case  an  action  was  brought, 
for  one  of  the  parties  by  his  conduct  to  agree  to 
waive  the  right  to  insist  on  arbitratioo.    I  cannot 
agree.    I  think,  as  I  have  already  stated,  that  these 
words  only  reler  to  a  modificatioa  of  the  provisions 
of  section  88.     As  to  the  ouster  of  jurisdiction,  it  wes 
argued  by  the  counsel  for  the  respondents  that  Byrne, 
J.,  had  misunderstood  the  decision  of  the  House  of 
liords  in  the  Caledonian  Bailway  ccue,  and  that  the 
winioQ  of   A.  L.  Smith  and  Ghitty,  L.JJ.,  in  the 
London  and  North-Westem  case  had  not  been  affirmed 
by  the  House  of  Lords  on  the  appeal  in  the  London 
and  North' Western  Bailway  Oo.  v.  Billington  or  the 
Midland  Bailway  Co.  v*  Loseby  &  Camley,    I  cannot 
agree.    The  suggestion  that  the  judgment  of  Lord 
Cairns  in  tbe  Caledonian  case  had  been  misunderstood 
was  largely  based  on  observations  by  Cotton  andBowen^ 
Li  J  J.,  in  the  London,  Chatham,  and  Dover  Bailway  Co,  v. 
South-Eastern  Bailway  Co.^  37  W.  B.  66,  40  Oh.  D. 
100,  by  which  those  Lords  Justices  expressed  doubts 
wbetber  Lord  Cairns  meant  to  decide,  or  meant  to 
indicate  his  own  opinion  to  the  effect  that  the  juris- 
diction of  the  courts  was  ousted.    With  d<*ference  to 
those  Lords  Justices,  I  think  that  careful  examination 
of  the  Caledonian  case,  as  reported  in  L.  B.  2  So.  and 
Div.  Apps.  347,  in  connection  with  the  facts  and 
pleadings  as  stated  in  the  Court  of  Session  decisions 


^0  Ct.  Sees.  Cas.,  3rd  ser.,  892),  shows  that  Lord 
Cairns  did  mean  to  dedde  and  indicate  that  the 
jurisdiction  of  the  court  was  ousted  in  respect  of  the 
particular  matter  in  question.  The  matter  stands 
thus:  the  plaintiffs  brought  their  action  claiming 
payment  under  certain  clauses,  8,  9,  aud  14,  of  an 
agreement  between  the  two  companies — of  one-fourth 
part  of  the  balance  of  certain  gross  receipts  after 
making  certain  deductions.  The  defendants  pleaded 
to  the  whole  action  article  18  of  the  agreement, 
whereby  it  was  provided  that  "  All  differences  which 
may  arise  between  the  parties  hereto  respecting  the 
true  meaning  or  effect  of  this  agreement  or  the  mode 
of  carrying  the  same  into  operation  shall  from  time 
to  time  so  often  as  any  such  quebtions  or  differences 
shall  arise  be  referred  to  arbitration  in  terms  of  tiie 
Bailway  Clauses  Consolidation  (Seotlaod)  Act,  1845, 
and  the  provision  with  regard  to  the  settlement  of 
disputes  by  arbitration  in  such  Act  shall  be  held  to 
be  incorporated  with  this  agreement,*'  and  pleaded 
that  the  action  was  excluded  by  the  said  article  18. 
The  Lord  Ordinary  sustainAd  the  plea  in  law  aud 
ditmissed  the  action.  [EKs  lordship  discussed 
this  case^  and  the  arguments  in  it  in  the 
House  of  Lords.]  The  case  of  the  London 
and  North-Western  Bailway  Co,  v.  Billington 
only  decided  that  the  jurisdiction  was  not  ousted, 
because  there  had  been  oo  difference  existing  between 
the  parties  before  action,  which  is  certainly  not  the 
fact  in  the  present  case.  Assuming,  then,  as  in  my 
opinion  you  must,  that  the  jurisdiction  of  the  couit 
may  be  ousted  by  statutory  provisions  which  have  no 
express  words  to  that  effect,  let  us  see  what  are  the 
modes  by  which  jurisdiction  may  be  ousted.  Some- 
times the  statute  constitutes  arbitration  the  only 
tribunal  in  which  disputes  between  certain  parties  can 
be  determined,  and  thus  ousts  the  jurisdiction. 
Sometimes  the  jurisdiction  is  ousted  because  the 
statute  has  plainly  said  that  some  matter  essential  to 
be  proved  in  a  particular  action  should  only  be  deter- 
mined by  arbitration.  The  Caledonian  Bailway  case 
seems  to  me  to  be  an  instance.  In  either  case,  if  the 
arbitration  provision  thus  enacted  is  for  the  public 
good,  and  not  for  the  benefit  of  individuals,  no 
deficiency  in  pleading  and  no  waiver  by  litigants 
can  give  the  oourt  jur^diction.  In  my  judgment  the 
intention  of  the  Legislature  as  expressed  in  sub-section 
22  is  that,  in  regard  to  aoy thing  to  be  done  or  not  to 
be  done  under  section  88,  the  engineer  to  be  appointed 
by  the  Board  of  Trade  is  inteoded  to  be  the  only 
ttibunal  for  the  determination  of  what  is  the  true 
intent  and  meaning  of  the  section,  just  as  under  sub- 
section 21  the  same  engineer  is  to  have  sole  and 
exoiu^?e  jurisdiction  to  determine  details  as  to  sub- 
sections 13,  15,  and  16,  so  under  sub-section  22. 
that  arbitrator  has  sole  and  exclusivA  jurisdiction 
to  determine  the  obligations  of  the  company 
under  section  14.  Section  88,  in  spite  of  its 
preface,  cannot  be  regarded  as  merely  embody- 
ing an  agreement  come  to  by  the  promoters  of  the 
BUI  and  the  Corporation  of  Warrington  in  the  course 
of  the  promotion.  It  provides  for  the  protection  of 
those  who  were  parties  to  no  agreement— traders, 
&c.,  because  the  Legislature  thought  it  right 
that  this  section  of  the  public  should  be  so 
protected,  and  I  cannot  see  that  the  f«ct 
that  tiie  preface  authorizes  the  corporation  aud  the 
company  to  agree  on  other  provisions,  alters  the 
character  of  the  section.  It  is  still  a  section  passed 
in  the  public  interest  and  not  merely  the  embodiment 
of  private  agreement.  The  Corporation  of  Warring- 
ton are  obviously  deemed  to  he  sufficient  guardians 
of  public  interests  to  entrust  them  with  such 
modification  of  tiie  provisions  as  receives  the 
approval  of  the  corporation  and  the  company.     I 
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will  now  pass  to  the  sohedwled  agreement.  The  agree- 
ment is,  by  section  43  of  the  Act  of  1896,  confirmed 
and  made  binding  on  the  corporation  and  the  com- 
pany. The  corporation  and  the  company  are  the 
only  parties  to  it,  and  it  seems  to  me  to  follow  that  it 
is  impossible  for  the  traders  to  sne  apon  the  agree- 
ment qua  agreement,  and  the  rights  of  the  traders 
seem  to  me  to  fall  exactly  within  the  words  of  Lord 
Watson  in  Davis  ▼.  The  Taff  Vah  Bailway  Co,,  44 
W.  B.  172,  [1895]  A.  C.  542,  where,  after  pointing 
ont  that  in  cases  where  the  provisions  of  a  local  and 
personal  Act  directly  impose  matual  obligations  npon 
persons  or  companies,  such  provisions  may  be  fairly 
considered  as  having  this  analogy  to  contract,  and 
they  must  as  between  those  parties  be  ooostrued  in 
precisely  the  same  way  as  if  they  had  been  matter 
not  of  enactment,  but  of  private  agreement.  [His  lord- 
ship quoted  the  words  of  Lord  Watson  on  p.  552  and 
553  in  that  case.]  It  seems  to  me,  therefore  that  in 
this  case  here,  if  we  are  to  regard  the  scheduled  con- 
tract as  a  mere  contract  between  the  parties  to  it,  the 
traders  cannot  sue  upon  such  a  contract,  and  if,  on  the 
other  hand,  we  are  to  regard  the  Act  of  1896,  or  the 
Act  of  1885,  as  operating  as  a  direct  enactment  of  the 
Legislature  in  favour  of  the  traders,  neither  the 
traders  nor  the  company  can  get  rid  of  such  a  direct 
enactment  by  waiver  or  otherwise,  unless  upon  a  true 
construction  of  the  Act  tke  enactments  appear  to  have 
been  passed  merely  for  the  benefit  of  such  persons 
and  not  in  the  interests  of  the  public 

The  outcome  of  these  considerations  is  that,  in  my 
opinion,  tbe  preliminary  objection  ought  to  be 
allowed  in  respect  of  the  whole  action. 

First,  as  to  the  statute,  and  the  effect  of  sub- 
section 22  of  section  88.  It  seems  to  me  that  alike 
in  respect  to  the  claims  of  the  corporation  and  the 
traders  coUectively  and  individually  the  action  is 
based  on  default  by  the  canal  company  in  the  per- 
formance of  their  obligation  after  dredging  the  bed  and 
banks  of  the  Biver  Mersey  "  for  ever  after  to  maintain 
the  same  dredged,  so  that,  &c.,"  or  if  one  treats  sub- 
section 14  of  section  88,  as  modified  by  clause  1  of  the 
scheduled  agreement,  then  for  ever  to  maintain  the 
channel  dredged  in  accordance  with  the  provisions 
of  sub-section  14  as  modified  by  that  agreement,  and 
it  matters  not  whether  one  takes  the  arbitration  clause 
in  sub-section  22  of  section  88,  or  takes  the  arbitra- 
tion clause  in  sub-section  22  at  modified  by  clause  10 
of  the  scheduled  agreement — ^in  neither  case  can  it  be 
proved  that  there  is  a  default  in  maintenance  if  the 
parties  differ  as  to  the  true  intent  and  meaning  of  the 
words  of  the  ststute  as  in  force  with  relation  to  the 
obligation  to  maintain,  untU  that  difference  has  been 
settled  in  the  manner  provided  by  the  statute.  Now, 
that  there  had  been  for  a  long  time  before  the  date  of 
this  action  a  difference  bbtween  the  corporation  and 
the  canal  company  as  to  the  true  meaning  and  intent 
of  the  provisions  regulating  the  obligation  to  main- 
tain I  cannot  doubt,  and  it  follows  that  the  deter- 
mination of  this  difference  must  go  to  arbitration 
before  any  action  based  on  the  statutes  can  be 
brought.  Then  as  to  an  action  by  the  corporation 
based  on  the  agreement,  as  an  agreement,  in  my 
opinion,  confirmed  agreement,  haviog  regard  to 
its  frame,  and  in  particular  to  its  modification 
under  the  statutory  powers  given  by  section 
88,  and  to  the  sub-sections  to  that  section,  csnoot  be 
relied  upon  by  the  corporation  as  a  mere  agreement 
containing  provisions  which  can  be  waived  by  tbe 
consent  of  the  parties.  1  tbiuk,  therefore,  that  no 
action  can  be  brooght  by  the  corporation  based  on 
the  agreement  qua  agreement.  The  action  of  the 
traders  collectively  claiming  declaration  of  right 
fails  for  the  same  reasons  which  I  have  given  in 
regard  to  the  motion   of   the   corporation  making 


similar  claims.  The  claim  of  the  individual  traders 
for  return  of  tolls  paid  fails  because  it  is  osaential  to 
the  maintenance  of  this  daim  that  default  by  Ae 
canal  company  should  be  proved,  but  this  cannot  be 
done  until  tbe  standard  of  duty  has  been  determined 
by  the  statutory  arbitrator,  whicti  has  not  yet  beea 
done.  I  think  that  the  arbitration  clause  in  section 
88  of  the  Act  of  1885,  and  clause  10  of  the  agreement, 
prevents  the  traders  in  their  individual  oapactty 
proving  any  default  in  fact  by  the  canal  oompsay, 
but  even  if  this  were  not  so  I  should  be  indmed  to 
hold  that,  as  regards  individual  traders,  jnriadictioii 
is  ousted  by  reason  of  section  202  of  the  Act  of  1885. 
If,  however,  their  action  fails,  merely  because  some- 
thing essential  to  their  cause  of  action  faila  to  be 
decided  by  arbitration,  I  think  the  action  might  he 
staved  and  not  dismissed. 

With  regard  to  the  pleading,  I  agree  with  tbe 
contention  that  although  according  to  the  old  mlet 
of  pleading  it  was  not  necessary  to  plead  the  jnni- 
diction,  modem  practice  has  been  so  to  plead  coster 
of  jurisdiction:  %e&  Mayor  of  Folkestone  y»  Ladd,  [1893] 
3  Ch.  22.  But  assuming  the  pleading  of  the  defasdaitt 
company  is  faulty  in  this  respect,  I  am  deuiy  of 
opinion  that  the  pleading  ought  to  be  treated  as 
amended.  No  one  was  placed  in  any  difllealtT  hf 
the  omission  to  plead,  and  the  case,  in  my  opmkm, 
bears  no  analogy  to  those  cases  in  which  there  is  a 
^fusal  to  stay  after  a  step  has  been  takeo  by  the 
defendant  in  actions  brought  in  oontraventioa  of  sn 
arbitration  clause  contained  in  a  voluntary  agree- 
ment. In  my  judgment  this  appeal  ou^t  to  be 
allowed. 

Stiblino,  L.J.,  read  his  judgment  aa  follows: 
[His  lordship  stated  the  facts  and  referred  to  Hm  Act 
of  1885  and  the  scheduled  agreement  of  the  9th  of 
April,  1896  ]  Tbe  first  question  to  be  oanndand  m 
whether  the  traders  and  others  carrying  on  businesi 
at  or  near  Warriogton  are  entitled  to  enforce  such  of 
the  provisions  of  section  88  of  the  Act  of  1885  as  are 
intended  for  their  benefit.  Those  provisioos  are 
found  in  the  form  of  legislative  enaotmeot,  mod  do 
not  arise  merely  out  of  a  contract  which  has  ree«tved 
statutory  confirmation ;  and  they  are  expressed  to  be 
for  the  protection  of  such  traders  and  others.  I  think 
the  decision  in  Davfa  v.  Taff  Vale  Railway  Co.  applies, 
and  that  the  traders  are  entitled  to  enibroe  the  pro- 
visions of  the  section.  Nest,  can  they  enforoe  the 
similar  provisions  of  the  asreement  confirmed  by 
section  43  of  the  Act  of  1896  P  These  provisions  do 
not  take  the  form  of  legislative  enaotment,  yet  seeine 
that  by  the  terms  of  section  88  of  the  Act  of  1896 
they  are  an  authorized  substitute  for  legislative 
enactment,  it  seems  to  me  that  the  same  right  of 
enforcing  them  mast  exist.  If,  however,  I  righUy 
understand  the  way  in  which  the  plaintiffii  in  the 
present  action  shape  their  case,  it  may  not  be  abso- 
lutely necessary  to  decide  this  point,  for  they  baa* 
their  claim  on  the  provisions  of  section  88  of  the  Act 
of  1885,  but  do  not  desire  to  enforce  tiiem  to  an 
extent  beyond  those  contained  in  the  agreement  of 
1896,  which  are  less  favourable  to  them. 

I  now  come  to  the  main  question  to  be  decided  on 
the  present  occasioo — ^namely,  whether  the  oorpora- 
tion  and  traders  or  either  of  them  oan  enforce 
their  claims  by  action,  it  being  contended  on 
behalf  of  the  defendants  that  the  provincxM 
as  to  arbitration  found  in  the  Act  of  1885 
are  such  as  to  oust  the  jurisdiction  of  the  courts.  la 
support  of  this  contention  reliance  is  first  and 
principally  placed  on  section  88,  sub-section  2S»  d 
the  Act  of  1885.  It  is  not  really  disputed  that  iM§ 
enactment  does  impose  on  the  company  and  the  oor- 
poration  an  obligation  to  refer  to  arbitratkm  ai^ 
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differ«noe  arising  between  them  "  as  to  the  trae  intent 
and  meaning  of  section  88,"  or  as  to  anything  to  be 
done  or  not  to  be  done  thereunder;  bat  there  is  a 
qaestion  as  to  natnre  of  the  obligation — ^namely, 
whether  it  is  snoh  as,  in  the  language  of  Lord  Oaims 
[q  the  Caledonian  BaUway  c%%e  on  p.  350,  to  foroe  the 
parties  to  have  their  disputes  settled,  not  by  the 
ordinary  tribunals  of  the  country,  but  by  a  reference 
to  arbitration ;  or  whether  it  is  only  such  as  to  render 
it  the  duty  of  the  court  to  enforce  when  either  party 
insitts  on  a  reference  to  arlntration :  see  the  London^ 
Chatham,  and  Dover  Railway  ▼.  The  Souih^Eoitem 
Railway  Co.  Tliis  ii  important,  for  if  the  latter  be  the 
correct  ytew,  then  it  may  be  that  as  a  fact  Bryne,  J., 
has  held  the  defendants  were  too  late  in  claiming  a 
reference,  whereas  if  the  former  be  that  which  is  the 
true  meaning,  the  objection  is  in  fact  that  the  court 
has  no  jurisdiction  to  entertain  the  action,  and  it 
may  be  properly  raised  at  any  time.  Now  the  cor- 
poration does  not  daica  damages.  The  questions 
between  it  atid  the  defendant  company  are  (i.)  What 
is  the  true  intent  and  meaning  of  sub-section  14  of 
section  88  of  the  Act  of  1885  as  varied  by  the  agree- 
ment and  statute  of  1896?  (ii.)  Whether  the  company 
has  or  has  not  duly  dredgeid  and  maintained  the  bed 
and  banks  of  the  Biver  Mersey  P  In  my  judgment 
both  these  are  questions  which  fall  to  be  decided  by 
arbitration  in  accordance  with  sub-section  22.  This 
being  so,  and  the  obligation  as  to  arbitration 
being  imperative,  and  imposed  by  statute,  it  se^ms  to 
me  that  the  cate  fitlls  within  th<i  terms  used  by  Lord 
Cairns  in  advising  the  House  of  Lords  in  th<t  CaUdon- 
ian  Railway  cau ;  and  it  is  to  be  observed  of  Lord 
Chelmsford,  Lord  Hatherley,  and  Lird  Selborne,  that 
they  expressed  their  unqualified  concurrence  with 
Lord  Cairns.  It  is  true  that  in  the  case  just  men- 
tioned the  circumstances  were  such  that  the  same 
coDduston  might  have  been  arrived  at,  even  if  the 
true  nature  of  the  obligation  imposed  on  the  parties 
to  that  litigation  had  beeu  suoh  as  was  held  by  the 
Court  of  Appeal  to  exist  in  the  sub'equent  case  of  the 
London,  Chatham,  and  D  iver  B«ilw«y  Co.  It  is  also 
true  that  in  that  case  Cotton  and  Bo  wen,  L.  JJ.,  ex- 
pressed doubts  as  to  whether  Lord  Caums  really  meant 
to  deoide  or  express  an  opinion  that  the  jurisdiction 
of  the  courts  was  ousted;  and  those  doubts  have 
caused  me  very  great  difficulty.  But  the  decision  in 
the  London  Chatham,  and  Dover  Railway  ca$e  (by  which, 
of  course,  I  am  bound)  is  not  precisely  in  point,  and  on 
the  wbole  it  seems  to  me  that  the  batter  course  is 
that  this  court  should  follow  the  language  of  Lord 
Cairns,  assented  to  by  the  other  noble  lords,  and 
that  any  mistake  as  to  its  meaning  (if  such  there  be) 
should  be  set  right  by  a  high«-r  tribunal. 

I  agree  with  Yanghan  Williams,  L  J.,  in  thinking 
that  the  obligation  to  refer  is  not  altered  by  the  words 
"  unless  otherwise  agreed  on"  at  the  beginning  of 
section  88,  and  I  will  add  nothing  on  that  point. 

Assuming,  then,  that  the  jurisdiction  of  the  court  is 
ousted  in  the  case  of  dmirenoe  as  between  the 
corporation  and  the  company,  within  section  88,  sub- 
section 22,  of  the  Act  of  1885,  I  have  to  inqoire 
whether  this  is  also  true  as  to  the  diff-^rence  bet  wee  a 
the  traders  and  the  corporation.  Now  it  is  obvious 
that  sub-section  22  does  not  in  terms  extend  to  sueh 
differences,  nor  can  I  see  that  it  makes  the  settlement 
of  differences  between  the  corporation  and  the  com- 
pany a  condition  precedent  to  the  bringing  of  an 
action  by  the  trader  against  the  company.  Many  of 
the  provisions  of  section  88  (e.^.,  those  in  sub-section 
2)  ar-4  of  the  highest  importance  to  traders,  but  might 
affect  the  interests  of  tde  corporation  very  digtitiy. 
In  tiie  case  of  differences  arising  between  a  trader  and 
the  company  as  to  these  provisions,  the  corporation 
might  reasonably  be  desirous  to  avoid  controversy, 


and  the  Act,  so  far  as  I  can  see,  provides  no  means 
by  which  the  corporation  could  be  compelled  to 
embark  on  what  xoight  prove  to  be  an  expensive 
contest  before  an  arbitrator.  Even  where  the  cor- 
poration has  an  interest  in  the  matter  in  dispute  the 
trader  might  be  differently  affected,  and  serious 
injustice  might  be  done  if  he  were  to  be  held  bound 
by  arbitration  proceedings  between  the  corporation 
and  the  company  to  which  he  could  not  be  mrectiy  a 
party. 

It  is  lastly  contended  that  this  case  falls  within 
section  202  of  the  Act  of  1885.  [His  lordship  read 
the  section.]  The  reference  is  to  the  provisions  in 
sections  126  to  137  of  the  Act.  [His  lordship  criticized 
several  other  sections  of  the  Act  bearing  on  arbitra- 
tion.] Section  202  appears  to  be  a  section  of  wide 
operntion,  applicable  to  all  matters  falling  within  its 
terms  for  which  no  specific  provision  has  been  made 
elsewhere.  It  is  a  x>OBitive  legislative  enactment 
that  all  questions  arising  between  the  company  and 
any  person  ''touching  anything  to  be  done  or  not 
to  be  done  '*  under  the  provisions  of  the  Act  shall  be 
determined  by  arbitration  in  the  way  pointed  out. 
That  seems  to  me  to  extoid  to  anything  to  be  done  or 
not  to  be  done  under  section  88. 

Now,  the  main  question  at  issue  between  the 
company  and  the  traders  is,  whether  the  company 
have  or  have  not  duly  dredged  and  maintained  the 
bed  and  banks  of  the  Biver  Mersey ;  and  tbat  is  a 
question  as  to  a  thing  to  be  done,  or  not  to  be  done, 
under  section  88.  If  the  question  is  as  between  the 
company  and  the  corpor4tion  (as  I  thii«k)  to  be  settied 
by  arbitration  undnr  section  88,  sub-section  22,  then 
it  seems  to  me  that  for  the  same  reasons  it  ought  to 
be  settled  as  between  the  company  «nd  the  traders 
under  section  202.  It  appears  to  me  that  it  would  be 
an  anomaly  if  it  were  held  that  the  difference 
between  the  company  and  the  corporation  must  be 
settied  by  arbitration,  while  those  on  the  same  matters 
between  the  company  and  the  traders  need  not.  I  do 
not  think  that  tbe  tolls  and  damages  claimed  by  the 
trader  plaintiffs  are  moneys  to  be  paid  under  the 
provisions  of  the  Act  of  1885 ;  but  still,  in  accor<iance 
with  what  was  done  in  the  Caled^mian  Railway 
caae,  the  action  ought  to  be  stiyed  until  tde  question 
which  falls  to  be  determined  by  the  arbitration  has 
been  decided.  In  my  opinion,  therefore,  the  action 
ought  to  be  wholly  stayed  or  dismissed  as  between 
the  corporation  and  the  defendant  company,  and 
should  be  stayed  untd  the  determination  of  the 
main  question  as  between  the  traders  and  manu- 
facturers and  the  defendant  company. 

Cozbns-Hardt,  L.  J.,  read  his  judgment  as  follows : 
As  I  have  the  misfortune  to  differ  fr  im  the  majority 
of  the  court,  it  is  necessary  tbat  I  nhould  as  brit-fl  ^  as 
possible  state  my  own  views.  [His  lordship  stated 
thenatareof  the  action  and  the  preliminary  objec- 
tion.] The  qaestion  depends  upon  the  proper  con- 
struction and  effect  of  a  few  seotionsiu  the  If  anchester 
Sbip  Canal  Act,  1885.  The  plaintiffs*  case  is  snortly 
this :  [His  lordship  stated  it  as  eetout  above.]  Section 
88  of  the  Act  of  1885  is  an  elaborate  section,  obviously 
inserted  in  the  interests  of  Warrington.  It  comaaef«ces 
as  follows:  [His  lordsbip  read  it.]  Then  follow 
twenty -three  sub-sections  under  which  various  rights 
are  conferred  upon  the  corporation  and  the  traders, 
and  various  restrictions  and  obligations  are  imposed 
upon  the  canal  company.  [His  lordship  referrf'd  to 
sub-section  14,  and  read  8ab-B<*ctioQ  22.]  Now  it 
will  be  observed  from  the  introductory  words  that 
although  certain  rights  are  given  by  the  section  to  the 
traders,  power  is  left  to  the  corporation  and  the  cana^ 
company  by  agreement  to  modify  these  provisions, 
but  not,  I  think,  to  make  entirely  new  and  indepen- 
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dent  proviflioiis.    For  thif  purpose  thA  corporation 
was    epparently    treated    as    representative   of    the 
the  traders.    la  1896  an  agreement  dated   the  9th 
of  April,  1896,  was  entered  into  between  the  corpora- 
tion and  the  canal  company,   which   was,    I  tiiink, 
intended  to  operate  and  take  efiEeot  under  the  intro- 
dnctory  wordi  in  section  88.     [His  lordship  referred 
to  dause  1,  and  read  clause  10  at  length.]    I  may 
remark  in  passmg  that  this  arbitration  clause  differs 
from   the   arbitration  clause  in  section   88  of   the 
Act  of  1885,  the  appointment  of  the  arbitrator  resting 
with  the  President  of  the  Institute  of  Civil  Bngineers, 
and   not   with   the    Board   of   Trade.    [BQi   lord- 
ship   read    section   43  of  the  Act  of  1896.]    Now 
it  is  necessary  to  consider  the  case  of  the  corporation 
separately  from  the  case  of  the  traders.    I  oaonot 
regard  section  88,  in  its  original  form  or  as  modified 
by  the  Act  of  1896,  a«  a  mere  agreement  between  the 
corporation  and  the  canal  company.     I  think  it  was 
an  enactment  dealing  with,   and  conferring  rights 
upon,  not  the  whole  public,  but  a  particular  class  of 
public,  namely — ^manufacturers,  traders,  and  others 
at  or  near  Warriogton ;  and  this  being  so,  it  seems  to 
me  that  section  88  must  be  taken  to  have  conferred 
rights  to  be  dealt  with  and  enforced  only  in  the 
manner  prescribed  by  sub-aection  22;  or,  in  other 
words,  I  think  that  sub-section  exoludos  the  jurisdic- 
tion of  the  court  in  any  case  of  difference  between  the 
corporation  and  the  canal  company  falling  within  the 
language  of  the  sub-section :    see    the   Caledonian 
BaUway  case.     The  authorities  which  have  decided 
that    undftr   the  Building    Societies  Acts    aud    the 
Friendly  Societies  Acts  the  jurisdiction  of  the  courts 
is  ousted  may  be   referred  to    as   illustrating    the 
general  principles:   see  especially  Crisp  v.  Banbury 
8  Bing.  394,  and  Municipal  Building  Society  v.  Kent, 
32  W.  B.  681,  9  App.  Oas.  260.    In  my  opinion  the 
position  is  not  changed  by  rea*on  of  the  Act  of  1896. 
The  scheduled  agreement  confirmed  by  the  Act  mast 
either  be  regarded  as  something  to  be  read  into  aud 
to  form  part  of  section  88,  or  as  something  more  than 
a  mere  agreement  between  the  parties,  and  as  in 
substance  a  public  enactment  affecting  not  merely 
the  parties,  but  traders  and  others.     I  agree,  there- 
fore, with    my  lord    and    Stirling,  L.J.,   that    the 
objection,   so  far  as  the  corporation  is  concerned, 
is  valid.      With  reference  to  the   traders   different 
consideratioQS  apply.      Neither  of  the  two  arbitra- 
tion dames  referred  to  in  terms  affects  the  traders, 
each  relating  only  to  differences  between  the  corpora- 
tion and  the  company.    It  is  quite  true  that  in  a 
certain  sense  the  corporation  mignt  be  said  to  repre- 
sent the  traders  for  tue  purpose  of  obtaining  from  the 
arbitrator  a  declaration,  yet  it  is  difficult  to  see  how 
either  of  those  arbitration  clauses  can  be  appUed  to 
the  case  of  individual  traders,  each  of  whom  alleges 
that  he  has   sustained   damage   by   reason  of   the 
breach  by  the  canal  company  of  its  statutory  obltg*- 
tions.      No  traders  could  be    a  party  to  such  an 
arbitration  or   require   such   an   arbitration   to  be 
entered  upon.    The  introductory  words  of  section  88 
suffice  to  show  that  it  was  inteuded  to  confer  certain 
rights  upon  the  traders  for  whose  benefit  the  section 
was    enacted,  and    even  apart  from    that  there  is 
sufficient  in  the  section  itself  to  entitle  the  traders  to 
maintain  an  action  for  damages  unless  there  is  some 
other  provision  in  the  Ace  expressly  exoludins:  the 
jurisdiction  of  the  High  Court :  see  Daois  v.  Taff  Vale 
Bailuyay  Co,    It  seems  to  me  wroog  to  postpone  the 
adjudication  upon  the  claims  of  the  traders  until 
after  an  award  in  a  refereoce  to  which  they  will  not 
be  jparties.    I  agree  with  Stirling,  L.  J.,  on  this  point. 
It  IS  suggested,  however,  that  section  202  of  the  Act 
of  1885  has  the  effect  of  ousting  or  postponing  the 
jorifldictioa  of  the  court,    [flis   lordship  reaa  the 


section.]  I  may  remark  in  passing  that  this  adxtn- 
tion  clause  differs  from  both  the  arbitration  olsusas  I 
have  already  set  out.  No  importanoe  was  attached 
to  this  section  in  the  argument  in  the  oonrt  below, 
hut  it  is  nevertheless  open  to  the  appellaacB  to 
contend  that  the  jurisdiction  of  the  court  is 
excluded  by  it.  I  am  not  able  to  attribate  sndi 
force  to  the  section.  Bven  if,  whioh  may  be 
doubted,  it  has  any  application  to  a  datm  to 
damages  of  the  nature  I  iiave  indicated,  I  think  it 
is  at  tne  most  only  a  dause  enabling  eithar  party 
to  apply  to  the  court  to  stay  the  prooeediiiff 
aod  to  refer  to  arbitration,  aud  ia  noc  a  clanss 
excluding  the  jurisdiction  of  the  court:  see  the 
London,  Chatham,  and  Dover  Railway  Co.  t.  SoiUi- 
Eoitem  Railway  Co,  I  cannot  oondnde  that  the 
jurisdiction  of  the  court  is  ousted  for  all  time  in 
every  case  of  dispute  between  the  canal  oompany  end 
members  of  the  public  wi(h  reference  to  the  statatory 
obligations  imposed  on  the  canal  company  towtfdi 
those  members  of  the  public.  These  obli^attoos  sre 
both  numerous  aud  varied.  They  extend  over  nssrij 
100  sections.  I  find  in  some  sections  an  express  rsisr- 
ence  to  pection  202 :  see,  for  example,  sectioa  72,  sab- 
section  7,  and  section  85,  sub-sections  3,  8,  aaid  10. 
It  may  be  that  section  202  only  presonbea  a  mode  of 
arbitration  for  those  cases  in  which  in  the  earlier  ps^t 
of  the  Act  arlutration  is  prescribed  but  no  partied«r 
mode  of  arbitration  is  spedfied.  But,  however  tiiU 
may  be,  I  do  not  fiod  mysdf  able  to  agree  with  tk« 
view  of  the  majority  of  the  court,  that  it  is  aot 
competent  to  us  at  ttie  present  moment  to  eoiMidsr 
the  case  presented  by  the  traders.  The  result,  m  mj 
opinion,  is  that  the  objection  prevails  a«  to  the  sd^ 
por^tion,  but  not  as  to  the  traders,  and  tbs  stnet 
course  would  be  to  strike  oat  the  oorporitiqn  •§ 
co-plaintiffs,  and  to  leave  the  other  oo-plaiatiit  to 
continue  the  action.  But  although  no  reUef  ooaldbs 
given  to  the  corporation  in  this  action,  toe  asisj  iakr 
is  not  very  material,  for  the  questioos  arisiag  for 
decision  as  between  the  traders  and  the  oan^  ootapcsj 
involve  or  include  the  questions  sought  to  be  rsisel 
as  between  the  corporation  and  the  oaoal  oisspasy, 
and  under  these  drcumstances,  in  my  view,  we  ooght 
now  to  deal  with  the  merits  of  the  ^peal. 

Appeal  allowed. 

Solicitors  for  t'ae  appellants,  Orundy,  Kenhatr, 
Samson,  &  Co, 

Solidtors  for  the  respondents.  Burton,  Teata,  ^ 
Hart,  for  Aleocander  Wilson  dh  Cowie,  lArerponL 


From  K*  B.  Div.  i 

(OolUns,  M.B.,  and  Bomer  and  '  May  1 

M«thew,  L.JJ.)  ) 

Stephens   v.   Dudbridgb   Ironworks   Co. 
(Limited),  (a.) 

Muster  and  servant  —  Compensation  for  inftsries  if 
accident— Apprentice — Infant— Election  bjf  im/md  (» 
daim  under  Workmen*s  Compensation  Adt^  1897— 
AgrecTntnt  not  for  the  benefit  of  infant — Smhtfeeti 
action  to  recover  damages  at  common  law — FForfcase**! 
Compensation  Act,  1897  (60  <fe  61  VicL  c  37),  *.  1. 
sub-section  2  (b) ;  s,  7,  sub-sedion  2. 

An  apprentice  who  wcu  an  infant,  met  tnth  cm  aeri- 
dent  in  tne  course  of  his  emphyment,  and  he  agreed  wHk 
his  employers  to  accept  a  weekly  pa/yment  amosadimf  ^ 
?Mlf  his  wages  in  compensation,  and  tigned  a 

(a.)  Reported  by  Erskine  Beid,  Beq., 
at-Law. 


VoLLH. 
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ohich  stated  that  he  elected  to  accept  this  sum  under  the 
Workmen's  Compensation  Act,  1897,  in  full  satis/action 
nd  discharge  of  all  daime  for  compensation.  Subae- 
fuently  he  brought  an  action  against  his  employers  at 
ommon  law  for  damages  in  respect  of  the  same  injuries , 
ased  on  their  negligence  in  not  having  fenced  the  machine 
ilane. 

Held,  thcU  the  Act  by  including  an  apprentice  in  the 
eneral  word  ••  workman  "  did  not  alter  the  law  applic- 
hie  to  contracts  made  by  infants,  and  that,  it  not  being 
'or  the  infant* s  benefit  to  accept  compensation  under  the 
Workmen's  Compensation  Act,  1897,  his  election  to  accept 
he  same  did  not  bind  him,  and  his  daim  under  the  Act 
xis  therefore  no  bar  to  his  common  law  right  to  sue. 

Decision  of  Braoe»  J.  (19  Times  L.  B,  666),  affirmed. 

Append  by  th«  defendant  company  from  a  con- 
idered  judgment  of  Brooe,  J.,  who  tried  the  action 
^y  consent  of  the  parties  without  a  jury. 

The  action  was  Drought  by  the  plaintiff,  a  lad  of 
eventeen  years  of  &^  (suing  by  one  Smith,  his 
niardian  and  next  fnend),  to  recoTer  damages  for 
>er8onal  injuries  caused  by  the  defendants'  negugence. 
nie  defence  so  far  as  is  here  material  consisted  in  a 
ilea  that  the  plaintiff  had  elected  to  receive  com- 
lensation  under  the  Workmen's  Oompensation  Act, 
897,  and  that,  having  received  payment  under  that 
Let  for  a  certain  number  of  wecdv,  was  debarrred 
rom  any  other  remedy. 

The  facts  were  these:  The  plaintiff,  who  was 
apprenticed  to  the  defendants,  met  with  an  injury  by 
m  tcoident  arising  out  of  and  in  the  course  of  his 
mplojment  at  an  unfeoced  planing  machine  and 
o»t  tluree  fingers  of  his  left  hand.  At  the  time  of 
he  accident  he  was  receiving  dn.  a  week  from  the 
lefendants  as  wages.  Upon  an  application  to  the 
iefendants  for  a  lump  sum  of  money  as  compensa- 
ion  for  the  iinury,  the  defendants  agreed  to  pay  the 
)laintiff  2s.  6a.  a  week — i.e.,  half  the  plaintiff's  aver- 
se weekly  earnings,  and  the  plaintiff  agreed  to 
kocept  this  pavment  *'in  full  satisfaction  and  dis- 
harge  of  all  daims  to  compensatioa  accrued  or  to 
kocrue  in  respect  of  all  injuries  or  injurious  results  " 
arising  from  the  accidtnt.  The  plaintiff  on  the 
oUowing  day  went  to  the  office  and  signed  a  receipt 
D  the  foUowing  terms :  **  Beceived  of  the  Dndbridge 
xonworks  Oo.  (Limited),  by  payment  of  the 
Smployers'  Liability  Assurance  Oorporation  (Limited), 
he  4th  day  of  October,  1902,  the  sum  of  I2s.  6d., 
>eing  the  first  five  of  the  auccessive  weekly  payments 
?hich  I  elected  to  accept  under  the  Workmen's 
Compensation  Act,  1897,  in  full  satisfaction  and  dis- 
harge  of  all  claims  of  compensation  accrued  or  to 
rcorue  in  respect  of  idl  injuries  or  injurious  results, 
lirect  or  indirect,  arising  or  to  arise  from  an  accident 
ostained  b^  me  or  about  the  15th  day  of  August 
Mt  whilst  m  the  employment  of  the  above."  Under 
nis  agreement  the  plaintiff  received  a  totol  sum  of 
78.,  and  the  defendants  then  took  him  back  to  work 
»t  the  same  wages  as  before  or  higher  wages. 

The  plaintiff  then  commenced  the  action  by  his 
lext  friend  in  the  High  Oourt  daimiog  damages  in 
espeot  of  the  injury  which  he  had  received  and 
Ueging  neffligence  by  the  defendants  in  not  having 
CDced  the  ptaoinsr  machine. 

At  the  tnal  the  defendants  admitted  negligence  on 
heir  part,  acd  the  damages  were  assessed  by  i»gree- 
aent  at  £75 ;  but  they  contended  that  the  defendant 
tad  exercised  his  option  in  accepting  the  weekly 
»a3rment8  as  compensation  under  the  Act  of  1897, 
udwaaso  debarred  by  s.  1,  sub-section  2  (6)  from 
daiming  independently  of  that  Act 

Bruce,  J.,  on  further  consideration,  held  that  the 
tlaintiff,  being  an  infant,  was  incapable  of  exerdsiug 
n  opinion  whether  to  claim  under  the  Act  of  1897  or 


to  proceed  in  an  action  for  negligence,  and  he  held 
that  the  agreement  by  the  plaintiff  to  accept  oom- 
pensation under  the  Act  in  satisfaction  of  all  his 
rights  agairst  the  defendants  in  resp<H)t  of  his  injury 
was  not  for  his  benefit;  and  he  accordingly  gave 
judgment  for  the  plaintiff  for  the  agreed  amount  of 
damages,  lees  the  sums  which  the  plaintiff  had  received 
from  the  defendants  by  way  of  weekly  payments 
under  the  Act. 
The  defendants  appealed. 

Ruegg,  K.C,  {J.  Comer  and  A.  8.  Poyser  with  him), 
for  the  defendants. — ^The  notice  of  claim  given  here 
was  sufficient  to  start  proceediogs  by  an  injured 
workman  under  the  Act  of  1897,  and  the  agreement 
by  the  employers  to  pay  2s.  6d.  a  week  could  have 
been  recorded  by  the  registrar  of  the  county  oourt 
under  Schedule  II.  (8) :  Powell  v.  Main  Colliery  Co,, 
49  W.  B.  49,  [1900]  A.  C.  366.  Therefore  the  accept- 
ance of  those  terms  by  a  workman  would  be  an 
exercise  of  an  option  to  proceed  under  the  Act,  and 
he  could  maintsln  no  other  remedy.  By  the  definition 
of  workman  in  section  7,  sub-section  2,  apprentice 
can  be  read  into  section  1,  sub-section  2  (6),  for  work- 
man, and  therefore  the  plaintiff  is  debarred  from 
claiming  damages  at  conunon  law.  The  intention  of 
the  Legislature  was  to  provide  an  insurance  scheme 
for  workmen  engaged  in  any  employment  to  which 
this  Act  applied  that  should  do  away  with  the 
necessity  of  bringing  an  action  if  the  parties  would 
agree  on  the  terms  set  out  in  the  Act,  and  ttiis  settle- 
ment without  legal  proceedings  would  be  reudered 
useless  if  this  appeal  is  dismissed.  The  infant  was 
competent  to  enter  into  this  contract,  and  he  mutt 
stand  by  it :  Clements  v.  London  and  North-  Western 
Railway  Co.,  42  W.  B.  338,  [1894]  2  Q.  B.  482. 

A.  T.  Lawrence,  K.C,  and  Morton  Brown,  for  the 
plaintiff,  were  not  heard. 

Collins,  M.B.,  after  statiog  the  faots,  said :  The 
defendants  admitted  negligence,  and  the  only  question 
we  are  called  upon  to  decide  is  whether  by  reason  of 
the  proceedings  which  had  taken  place  before  the 
commencement  of  the  action  the  plaintiff  was  estopped 
or  prevented  from  putting  in  suit  his  common  law 
right  to  damages.  Shortly  after  the  aocidnut  a  claim 
was  made  on  the  masters  by  the  lad's  unde  and 
guardian.  The  claim  purported  to  be  a  dum  under 
the  Workmen's  Compensation  Act  of  1897,  but  the 
guardiiin  asked  for  something — namely,  a  lump  sum 
down — which  it  was  not  competent  for  him  to  get 
under  the  provisions  of  that  Act  The  masters  replied 
that  they  were  willing  to  make  compensation  in 
accordance  with  the  Act — namely,  to  pay  a  weekly 
sum  amounting  to  half  the  weekly  wages  which  the 
lad  had  been  earning  before  the  accident.  The  offer 
was  accepted,  and  the  lad  then  signed  a  receipt  in 
the  fullest  terms  electing  to  accept  the  weekly  pay- 
ments in  full  satisfaction  and  discharge  of  all  claims 
for  compensation  in  respect  of  injuries  arismg 
from  the  injury,  and  he  continue!  to  receive  the 
weekly  payments  until  he  was  restored  to  health  and 
was  able  to  work  again.  He  then  apparently 
consulted  a  solicitor.  At  any  rate  ttiis  action  was 
brought  in  the  High  Court,  and  by  the  defence  the 
question  of  law  was  raised  whether,  by  reason  of  the 
events  which  happened  between  the  accident  and  the 
bringing  of  the  action  the  lad  was  debarred  from 
taking  these  proceedings  at  common  law.  Now,  by 
sub-section  2  (6)  of  section  1  of  the  Workmen's 
Compensation  Act,  1897,  when  injury  is  caused  by 
the  negligence  of  the  employer  or  of  some  person  for 
whose  act  or  default  he  is  responsible,  nothing  in  this 
Act  shall  affect  anv  dvil  liability  of  the  employer, 
**  but  in  that  case  tlie  workman  may,  at  his  option. 
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«ither  daim  oompeniation  under  this  Act  or  take 
the  same  prooeedings  at  were  open  to  him  before  the 
oommenoement  of  this  Aot ;  bat  the  employer  shall 
not  be  liable  to  pay  compensation  for  injury  to  a 
workman  bv  accident  arising  out  of  and  in  the  course 
of  his  employment  both  independently  of  and  also 
under  this  Aot,  and  shall  not  be  liable  to  any  pro- 
ceedings independently  of  this  Act  except  in  case  of 
such  personal  negligence  or  wilful  act  as  aforesaid." 
It  was  contended  that  the  lad  here  was  a  workman 
within  the  meaning  of  the  Act,  and  that  under  tlus 
Bub-aection  he  had  an  option  as  to  whiih  remedy  he 
would  pursue,  and  that  he  had  exeroiaed  that  option. 
In  order  to  fortify  that  contention  reft*r«*noe  was  made 
to  the  definition  of  workcnan  given  in  section  7  of  the 
Aot  which  defines  the  word  *'  workman"  as  includmg 
**  every  person  who  is  engaged  in  an  employment  to 
which  tills  Act  applies,  wnether  by  way  of  manned 
labour  or  otherwise,  and  whether  his  agreement  is 
one  of  service  or  apprenticeship  or  otherwise,  and  is 
expressed  or  implied,  is  oral  or  in  writing."  It  was 
ar^ue  1  that  there  was  a  statutory  permuwion  to  a 
boy  under  age  to  make  the  option  mentioned  in  the 
sub- section.  But  had  the  statute  by  giving  that 
option  iftlter«>d  or  got  rid  of  the  ordinary  law  of  the 
country  f  The  ordinary  law  of  the  country  is  that  an 
infant  is  not  bound  by  a  contract  made  by  him  which 
is  not  for  his  benefit  In  this  case  Bruce,  J.,  oune 
to  the  conclusion  that  the  contract  which  the  defen- 
dants said  ousted  the  jurisdiction  of  the  court  was  not 
for  the  benefit  of  the  infant,  aod  he  decided  that  he 
ought  not  to  withhold  from  him  the  benefit  of  his 
common  lav  right  to  damages.  In  my  opinion  the 
dec'sion  of  Bruce,  J.,  was  right,  and  this  appeal 
03n8<»queitly  fails. 

BoMEB  and  Mathbw,  L.  JJ.,  gave  judgment  to  the 
same  effect. 

Appeal  dUmiaaed. 

S  *licitor  for  the  plaintiff,  (7.  T,  CourPney  Lewis,  for 
W.  Langley  Smith,  Gloucester. 

Solicitors   for  the  defendant^,    WcUaan,    Sotu,    Jb 
lioom,  for  Wantiborough  &  Co.,  Bristol. 


From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Bomer  and  >  March  4. 

Mathew.  L.JJ.)  j 

Boabd  of  Trade  v.  Sailing  Ship  '*  Glbnpa&k  " 
(Limitkd).  (o.) 

Bhip  —  Seaman  —  DUtressed  seaman  —  Provisions  for 
relief— Expenses  of  maintenance  and  passage  home — 
*^  Sufficient  evidence^* — Wages  paid  abroad  in  excess 
of  such  expenses — Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60),  ss.  190,  191,  193— Merchant  Shipping 
{Mercantile  Marine  Fund)  Ad,  1898  (61  &  62  Vict.  c. 
44),  s.  4. 

Held,  that  a  seaman  migJU  nevertheless  hea*^  distressed 
seaman  *'  abroad  within  the  meaning  of  section  191  of 
the  Merchant  Shipping  Act,  1894,  although  the  wedges 
due  and  paid  to  him  abroad  exceeded  the  amount  of  the 
expenses  incurred  on  his  behalf  for  maintenance  and 
passage  home. 

Held,  further,  thai  although  the  mere  fact  that  a  sea- 
man has  been  shipwrecked  abroad  is  not  conclusive  evi- 
dence of  distress,  yet  that  in  the  present  case  there  being 
evidence  on  which  the  learned  judge  could  find  {as  he 
did)  that  the  seamen  were  distressed,  it  was  unnecessary 
to  decide  whether  the  **  sufficient  evidence  "  mentioned  in 
section  193  meant  **  conclusive  evidence,^* 


(a.)  Beported  by  Erskins  Beid,  Esq.,  Barrister- 
at-Law. 


Appeal  by  the  defendant  company  from  *  Judg- 
ment of  Bigham,  J.,  reported  51  W.  B.  554,  [1903] 
2  K.  B.  324,  given  in  a  commercial  cause,  tried  upon 
an  asreed  statement  of  facts  which  was  sabstantially 
as  foUows : 

The  action  was  brought  as  a  test  aotkm  by  the 
Board  of  Trade  against  the  defendants,  the  owoen  of 
the   sailing   ship  Olenpark^  of   Liverpool,   to   have 
decided  the  meaning  of  the  words  '*  dtstresaed  sea- 
men *'  in  section  191  of  the  Merchant  Shipping  Act, 
1894;  and  they  sought  to  recover  from  the  defeodants 
£99,  the  balance  of  expenses  incurred  in  relieving  and 
sending  home,  as  distressed  seamen,  certain  members 
of  the  crew  of  the  Glenpark,  which  in  the  ooozee  of  a 
round  voyage  from  Cardiff  was  wrecked  off  the  coast 
of  South  Australia  in  February,   1901.      The  orew 
were  saved,  and  were  maintained  by  the  aiitiic»iti8s, 
first  at  Port  Victoria  and  afterwards  at  Port  Adelaide. 
At  the  latter  place  the  representatives  of  the  ownsfs 
of  the  vessel  paid  the  crew  the  wages  dne  to  theoa. 
The  majority  of  the  men  were  able  to  obtain  frssk 
employment,  but  those  who  did  not  do  so  w«re  ssot 
home. 

The  owners  had  paid  part  of  the  expenses  inconed 
by  the  authorities,  but  they  disputed  Habiii^  lor  tibe 
balance  now  claimed,  on  the  ground  that  as  to  certain 
members  of  the  crew  to  which  the  balmnoe  now 
claimed  referred,  ti^ey,  after  receiving  their  wages, 
had  themselves  sufficient  money  to  tiJce  them  hoias. 
and  ther^'fore  were  not  <*  dittressed  s««men  **  abroad 
within  the  meaning  of  Merchant  Shipping  Act  asd 
the  Board  of  Trade  Begulations,  N os.  68,  90,  aod  95. 

At  the  trial,  Bigham,  J.,  held  that  the  elev««i  mm 
in  question  were  not  the  less  *'  distressed  sesissn," 
there  being  nothing  in  the  provisions  of  the  mMi 
which  exduded  from  *the  category  of  diatresid  sea- 
men those  who  being  shipwrecked  abroad  hsppeasl, 
at  the  time  of  the  disaster,  to  be  entitled  to  amaaol 
wages,  and  he  accordingly  gave  judgment  lor  te 
Board  of  Trade. 

The  shipowners  appealed. 

Ikmckwerts,  K,G„  and  Maurice  Hill,  iat  the  defend- 
ants.— ^The  patt  of  the  Merchant  Shipphig  Aot.  1894, 
containiug  the  sections  190  to  194  is  headed  ''Dis- 
tressed Seamen."  By  section  190  the  B jaid  of  Tcads 
is  empowered  to  make  regulations  for  the  reBet 
maintenance,  and  sending  home  of  seamen  sad 
apprentices  found  in  distress  abroad,  aod  no 
shall  have  a  right  to  such  relief  except  his  < 
within  the  conditions  provided  by  those  regnlttti««e* 
When  those  condidons  are  looked  at,  the  oaee  of  tfes 
seamen  in  question  here  does  not  oome  within  tbon 
regulations,  because,  shortly,  by  the  payment  oC 
wages  they  ceased  to  be  in  a  oondition  of"  distresi.'' 
In  the  case  of  these  men  the  payment  of  wagea  das 
gave  them  the  means  to  get  home,  which  tae  Ad 
says  is  a  right  they  can  claim  only  from  the  ahip- 
owners  if  they  are  shipwrecked  abroad  and  have  not 
the  wherewithal  to  pay  their  passage  bac^  or  keep 
themselves  on  the  journey.  No.  86  of  the  Booed  A 
Trade  Begulations,  which  extended  the  relief  to  ass- 
faring  persons  generally,  being  British  solneoti 
engaged  in  menmant  veaseU*  is  to  the  same  effect, 
and  Dy  regulation  90  no  relief  is  to  be  affocdsd 
to  shipwrecked  seamen  who  refuse  to  waA 
their  passage  home  or  refuse  to  accept  reasonahle 
employment.  So,  too,  by  regulation  95,  shipwraded 
seamen  who  stand  by  a  wreck  to  salvage  property 
are  not  to  be  coniidered  as  distressed  seamen  donag 
the  time  they  are  so  earning  money.  [They  abo 
referred  to  section  191,  sub-sections  (1)  and  (4),  of  tiM 
Act  of  1894.]  By  section  198  (i)  as  amended  \if 
i  section  4  of  the  Merchant  Shipping  (Mflcoanlik 
I  Marine  Fund)  Aot»  1898,  sudh  expenaea  ate  to  be  a 


Vol.    LtL  [Aug.  18, 1904.] 


THE  WEEKLY  REPORTER. 


647 


CoxTBT  OF  Afp.         Boabd  OF  Tradb  i;.  Sailino  Ship  "  Glbitpabk  "  (Ldcitbd).        Goitbt  of  App. 


debt  dae  to  thA  drown  from  the  owner  of  the  ship, 
and  hj  snb-seotioQ  (2)  may  be  reoovered  by  the 
Board  of  Trade  on  behalf  of  the  Crown  by  ordinary 
prooesf  of  law.  Secondly,  the  produotion  by  t^e 
plaintiffa  of  the  account  of  expenses,  together  with 
the  proof  of  payment  thereof,  is  not  conclusive 
evidence  of  the  plaintiffs'  right  to  recover.  It  was 
only  inteoded  to  save  unnecessary  expense  as  afford- 
ing evidence  of  the  total  sum  actaally  paid,  and  does 
not  prevent  the  owners  from  objecting  to  items  which 
they  dispute.  Section  193,  sub-section  (3)  of  the  Act 
of  1898  enacts  "that  io  any  proceeding  for  such 
recovery  the  production  of  the  accounts  (if  any)  of 
the  expenses  furnished  in  accordance  with  this  Act  or 
the  Distressed  Seamen  Begulations,  and  proof  of  pay- 
ment of  the  expenses  by  or  on  behalf  of  the  Board  of 
Trade,  shall  be  sufficient  evidence  that  the  expenses 
were  incurred  or  repaid  under  the  Act  by  or  on  behalf 
of  the  Crown."  But  all  that  section  does  is  to  merely 
cast  upon  the  defendants  the  onus  of  proving  that  the 
expenses  were  not  properly  incurred.  That  still 
leaves  the  matter  open  to  proof,  for  the  Act  uses  the 
words  "  conclusive "  where  a  contrary  intention  is 
intended:  see,  for  example,  section  310,  sub- section 
(2).  They  referred  to  Nothard  v.  Pepper,  17  C.  B. 
-N.  S.  39  at  p.  60;  Barradough  v.  Greenhough,  15 
W.  R.  21 ;  L.  R.  2  a  B.  612  ;  and  Reg.  v.  Fordham 
Justices,  22  W.  R.  85 ;  L.  R.  8  Q.  B.  501. 

SirBoheH  Finlay,  A.G.  {Sir  Edward  Carson,  8,G.y 
and  Sutton,  with  him),  for  the  plaintiffi.  —  The 
evidence  here  supports  the  finding  of  Bigham,  J., 
that  the  men  while  at  a  foreign  port  were  **  distressed 
seamen,"  and  the  mere  fact  tbat  the  wages  paid  to 
these  men  happened  to  exceed  the  actual  cost  incurred 
in  obtaining  their  passage  and  food  home  does  not  in 
law  refute  the  inference  of  fact  drawn  by  the  learned 
judge.  It  was  never  intended  that  a  shipwrecked 
»eaman  who  had  signed  on  for  around  voya^  should 
be  compelled  to  spend  his  wages  paid  him  in  gettiog 
home  from  a  foreign  port  and  thus  land  at  home 
perhaps  with  nothine  in  his  pocket  on  which  he  could 
support  himself  untu  he  could  find  employment,  and 
helpless  to  provide  for  those  who  were  dependent  on 
him  for  support.  The  time  to  look  at  is  the  time  of 
the  shipwreck.  Then  as  to  the  defendants'  contention 
that  the  production  of  accounts  and  proof  of  pay- 
ment of  expenses  is  not  conclusive  evidence.  Their 
contention  on  that  point  that  **  sufficient  evidence  "  in 
section  193  (3)  does  not  mean  conclusive  evidence,  we 
submit  is  wrong,  but  at  any  rate  the  decision  on  that 
question  here  is  immaterial,  because  there  was  ample 
evidence,  and  that  nnrebutted.  upon  which  tiie 
learned  judge  could  find,  as  he  did  find,  that  at  the 
time  of  the  shipwreck  these  men  were,  in  fact, 
distressed  seamen. 

Maurice  Hill  replied. 

Collins,  M.R— This  is  an  appeal  from  the 
judgment  of  Bigham,  J.,  and  the  question  that  is 
raised  for  our  dedsionis«  shortivt  whether  certain  sea- 
men were  "distressed  seamen"  within  section  191  of 
of  the  Merchant  Shipping  Act,  1894.  His  lordship 
then  referred  to  the  facts,  and  continuing  said : 
In  these  dronmstances  were  the  men,  from  and 
after  the  time  when  their  wages  were  paid — 
and  it  was  not  disputed  that  up  to  that 
time  they  were  distressed  seamen—- distressed  sea- 
men within  the  meaning  of  the  statute,  so  as  to 
require  the  governor  or  other  specified  officer  to 
provide  for  their  maintenance  and  passage  home, 
in  accordance  with  the  provisions  of  section  191 
(i)  of  the  Merchant  Shipping  Act,  1894  P  It  was 
contended  that  though  these  seamen  at  the  time  of 
the    ihipwzeok    came   within    the    description    of 


'*  distressed  seamen,"  as  used  in  that  section,  yet 
tbat  they  were  not  in  distress  at  Port  Adelaide, 
because  each  of  them  received  wag^s  which  exceeded 
the  amount  of  expenses  incurred  m  his  case.  In  my 
opinion,  the  question  whether  they  were  or  were  not 
distressed  seamen,  notwith«taudmg  they  had  been 
paid  arrears  of  wages  due,  is  a  question  of  fact.  It 
is  quite  possible  that  a  seaman  who  has  lost  all  except 
what  he  stood  up  in  might  be  said  to  bs  a  digressed 
seaman,  although  he  had  wages  due  to  him  (which 
were  paid)  sufficient  to  bring  him  at  his  own  expense 
back  to  the  port  from  which  he  saUed.  For  aught 
we  kaow  the  seaman  might  have  a  family  to  support 
in  Eogland.  and  unable  on  many  grounds  to  meet  the 
expense.  It  is  all  a  question  of  fact,  and  therefore 
we  are  not  permitted  to  hold  that  mere  evidence  that 
he  was  shipwrecked  abroad  is  conolosive  evidence  of 
distress.  A  shipwrecked  seaman  might  be  a  nobleman 
or  a  millionaire,  with  plenty  of  mocey  in  his  pocket, 
and  in  such  a  case  he  could  not  be  called  a 
*< distressed  seaman''  who  was  entitied  to  mainten- 
ance and  a  passage  home  at  the  public  expense. 
I  have  already  stated  what  the  evidence  was  upon 
thif  point,  and  by  section  193  (3)  of  the  Merchant 
Shipping  Act,  1894,  the  account  of  the  expenses  duly 
furuYshed,  and  proof  of  payment  thereof  by  or  on 
behalf  of  the  Board  of  Trade,  shall  be  sufficient 
evidence  that  the  expenses  were  incurred  or  repaid  by 
or  on  behalf  of  the  Crown.  It  was  said  that  under 
that  section  the  account  furnished  by  the  person 
charged  with  the  duty  of  meeting  the  expenses 
incurred  in  sending  the  men  home  was  sufficient 
evidence  that  the  expenses  were  incurred  or  repaid 
by  or  on  behalf  of  the  Crown.  I  need  not  now  decide 
the  point  whether  the  word  "sufficient"  evidence 
used  in  section  193  of  the  Act  means  "conclusive" 
evidence,  but,  without  deciding  that,  my  opinion  is 
that  in  favour  of  the  view  that  the  accounts  furnished 
would  be  sufficient  evidence  unless  that  evidence, 
which  is  not  the  case  here,  was  contradicted.  I  do 
not  desire  to  decide  that  point,  however,  because  in 
my  opinion  there  is  plenty  of  evidence  to  justify  the 
finding  of  the  judge  below  that  these  seamen  were 
distressed  seamen. 

Therefore,  for  the  reasons  I  have  given,  there  is  no 
ground  shown  for  our  interfering  with  the  learned 
judge's  decision,  and  indeed  upon  the  evidence  I 
myself  should  certainly  have  arrived  at  the  same  con- 
clusion. Upon  the  second  point — namely,  whether 
the  words  sufficient  evidence  are  to  be  deemed  con- 
clusive evidence — I  desire  to  reserve  my  opioion,  as  I 
think  that  point  does  not  really  arise  in  the  present 
case. 

BoMBB,  L.  J. — ^I  concur.  In  my  view  the  question 
whether  a  shipwrecked  seaman  was  or  was  not  a 
"  distressed  seaman  **  at  a  particular  port  is  a  question 
for  fact  in  each  case.  I  can  quite  understand  that  it 
might  be  sail  of  a  seaman  who,  when  wrecked  at  a 
foreign  port,  had  £500  in  his  pocket,  that  that  seaman 
was  not  distressed  within  the  meaning  of  the  statute. 
In  this  case,  however,  the  question  was  one  of  fact— 
whether  or  not  these  particular  seamen  were  distressed. 
I  think  the  evidence  was  sufficient  to  justify  the  find- 
ing ol  tiie  learned  jud^  that  they  were  distressed 
seamen.  There  is  in  this  case  in  my  opinion  what  the 
Act  calls  sufficient  evidence  to  support  that  finding. 
And,  more,  no  evidence  to  the  contrary  was  given. 

I  desire  to  express  no  opinion  upon  the  question 
whether  "sufficient  evidence"  means  "conclusive 
evidence  "  under  the  Act  in  reference  to  the  produc- 
tion of  the  accounts  and  proof  of  payment. 

Mathbw,  L.J.— I  agree.  As  I  understand  the 
case  it  is  not  disputed  that  if  the  wages  received  by  a 
shipwrecked  seaman  at  a  foreign  port  are  short  of 
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the  ezpenses  that  would  he  inonrred  for  his  mainten- 
anoe  and  passage  home  he  would  be  a  distressed 
seaman  within  the  meaning  of  the  Aot.  The  question 
in  this  case  must  be,  in  my  opinion,  one  of  taot.  A 
seaman  does  not  neoessarily  oease  to  be  a  distressed 
seaman  because  he  receives  money  whioh  would  be 
sufficient  to  take  him  home.  He  may  have  other 
obligations  to  meet.  The  receipt  of  wages  in  this 
case  cannot  be  treated  as  condustye. 

Without  giving  any  opinion  upon  the  question 
whether  the  production  of  accounts  and  proof  of 
payment  is  condusive  evidence  that  the  expenses 
nave  been  incurred  under  the  Act,  there  was  in  this 
case  suffident  evidence  to  that  efiEect,  and  that 
evidence  was  unanswered. 

I  agree,  therefore,  that  the  plaintilb  are  entitled  to 
succeed,  and  that  the  appeal  must  be  dismissed. 

Appeal  dumiaud. 

Solidtor  for  the  plaintiffs,  The  Solicitor  of  the  Board 
of  Trade. 

Solidtors  for  the  defendants,  Eowcliffe$,  Bowles,  dh 
Co.f  for  ffiUf  Bickineon,  da  Co,,  LiverpooL 


Kigt)  Ooutt  of  ilU0tie(. 


Chan.  DiT.  i 
Farwell,  J.  J 


Jime2d. 


In  re  Ptmm  (Dsgeasbd). 
Shabpb  v.  Hodgson,  (a.) 

WiU—Comiruction— Specific  devise  of  freeholds^IHreC' 
tlon  ttpay  **  my  dtUiea^* — Estate  and  settlement  estate 
duties — Freeholds  exonerated — Finance  Acts,  1894  (67 
&  58  Vict,  c.  30),  ss.  6  (1),  6  (2),  8  (3)  (4),  9  (1)  (4), 
and  14  (1);  and  1896  (59  <k  60  Vict,  c.  28),  s.  Id- 
Direction  to  pay  incumbrances — Mortgage  on  freeholds 
— Further  security —  Apportionment  —  Locke- KingU 
Acts  (17  <fc  18  Vict.  c.  113,  30  &  31  Vict,  c.  69). 

A  testator  devised  freeholds  in  trust  for  his  daughter 
and  her  children,  and  gave  the  residue  of  his  estate,  both 
real  and  personal,  in  trust  for  sale  and  conversion,  the 
dear  residue  to  be  divided,  after  payment  of  his  debts, 
funerol  and  testamentary  expenses  and  duties,  and  any 
incumbrances  charged  on  his  said  estate. 

Held,  a  direction  to  pay  all  duties  arising  by  reason  of 
the  dispositions  of  the  will,  and  therefore  to  pay  estate 
and  settlemeTit  estate  diUies  on  the  freeholds. 

The  same  freeholds  were  subject  to  a  mortgage,  for 
which  a  life  policy  {which  formed  part  of  the  residue) 
had  been  depositei  as  further  security. 

Held,  that  the  mortgage  debt  must  be  apportioned 
according  to  the  respective  values  of  the  properties  charged, 
and  that  the  proportion  on  the  policy  moneys  should  (done 
be  paid  out  of  residue, 

Li  re  AthiU,  29  W,  B,  309,  16  Ch.  D.  2\\,  followed. 

Adjourned  summons  for  deteronination  of  quf stio*  s 
on  the  construction  of  a  will. 

Jamf>s  Norris  Pimm,  by  his  will  dated  the  28th  of 
May,  1900,  devised  to  his  trustees  his  freehold  houses, 
Nos.  4,  5,  and  6,  Fulwood*s-rents,  Holbom,  upon  trust 
to  pay  the  net  rents  and  profi*^8  to  his  daughter 
Martha  (the  defendant  Mrs.  Hodgson)  for  life,  and 
afterwards  upon  trust  for  her  children,  with  a  power 
to  her  to  appoint  a  life  interest  to  her  husband ;  and 
after  disposing  of  his  business  and  bequeathing 
certain  pecuniary  and  other  legacies,  he  devised  and 
bequeathed  "  all  the  rest  and  residue  of  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  and  all 

(a.)  Beported  by  B.  Hill,  Esq.,  Barrister-at-Law. 


my  real  estate  of  every  tenure  and  wheresoever  sstuate, 
not  hereby  otherwise  disposed  of,  including  .  .  . 
my  freehold  property,  The  Mansion,  Staines,  my  lon< 
and  short  leasehold  properties  .  .  .  unto  and  to 
the  use  of  my  said  trustees,  their  heirs,  exeoators, 
administrators,  and  assigns,  respeotivdy,"  upon  trust 
for  sale  and  conversion  with  power  to  pos^one  tale, 
'*  And  after  payment,  out  of  the  net  proceeds  of  sale, 
calling  in,  and  conversion,  of  my  debts,  funeral*  and 
testamentary  expenses,  and  duties,  and  the  incum- 
brances whioh  may  be  charged  on  my  said  estate  or 
any  part  thereof,  and  the  said  inoumbraooes  on  No.  2, 
St.  Jame8*s-plaoe,  upon  trust  to  hold  the  clear 
residue  in  trust  for  and  to  divide  the  same  amon4|st 
my  wife,  Martha  Pimm,  and  my  five  sons  **  (naming 
them). 

Bxoept  as  above-mentioned,  there  was  no  refersocs 
in  the  will  to  No.  2,  St.  James's-plaoe,  whioh,  it  wis 
not  disputed,  formed  part  of  the  residoe.  The  will 
as  origmally  framed  contained  a  speotfic  devise  of 
that  house  to  the  testator's  wife,  but  he  afterwards 
altered  his  intention,  and  the  direction  to  pay  inoom- 
branoes  on  that  property  was  inadverikeBitly  kit 
standing  when  the  will  was  altered* 

One  of  the  tli^ee  houses  in  Fiil<vood's-rentB,  No.  % 
was  subject  to  a  mortgage  for  £1,600.    This  som  vei 
secured  by  two  deeds,  one  conveying  the  freeholds 
subject  to  a  proviso  for  redemption*  and  the  otiier 
purporting  to  at  sign  a  life  policy.    This  Moond  dssd 
was  expressed  to  be  supplemental  to  the  first,  sad 
was  executed  later  but  on  the  same  day.    It  reoitsd 
that  it  had  been  agreed  that  such  further  seoan^ 
should  be  given  as  was  thereby  made.    It  oontsiDsa 
no  covenant  40  pay,  but  in  the  provi«o  for  redeapdoa 
there  was  a  reference  to  the  covenant  in  that  bshsif 
in  the  prindpsl  indenture.     It  was  stampsd  ss  s 
collateral  security  while  tiie  principal  indeotipebon 
the  full  stsmp  for  a  mortgage  for  £1,500.     Aod  tbss 
wa«  a  soheduie  which  purported  to  contain  partioolin 
of  the  poUoy,  but  which  had  not  been  fillBd  upw   A 
policy  on  the  testator's   life  for  £1,250  with  ths 
Gresbam   Life    Assurance    Sodety    was,   howetsr, 
depositei  with  the  mortgagee  after  the  deeds  w«n 
executed. 

James  Norris  Pimm  d'ed  in  1903,  and  the  piusisit 
summons  was  takf  n  out  by  his  widow,  his  son  J.  K. 
Pimm  the  younger,  and  Samud  Sharpe,  three  of  ths 
executors  and  trustees— the  fourth,  another  son. 
having  renounced  proba*e. 

The  questions  for  decision  were :  (1)  Whether  ths 
estate  duty  and  settlement  estate  duty  on  the  fteebold 
houses  should  be  charged  therecm  or  paid  out  d 
reddue ;  (2)  whether  the  mortgage  debt  on  the  fies- 
hold  No.  6,  Folwood's-reuts,  and  further  seoored  on 
the  policy  of  insurance  should  be  disdiacged  (a) 
entirdy  out  of  the  sud  freehold  or  (5)  out  of  the 
policy  moneys  so  far  as  they  would  extend,  or  (c) 
apportioned  rateably  between  the  two. 

The  summons  was  first  heard  on  the  2901  of  Apdl, 
1904,  when  it  was  ordered  to  stand  over  lor  hntfaer 
evidence,  and  the  judge  directed  that  the  widow  aad 
J.  N.  Pimm  the  younger,  both  of  whom  were  benefi- 
ciaries under  the  redduary  bequest,  should  be  made 
defendants  in  addition  to  lus.  Hodgson,  lesviag 
Sharpe  as  the  only  plaintiff. 

P,  S,  Stokes,  for  Sharps,  took  no  part  in  the  argu- 
ment, which  was  between  the  defendants  Mrs.  Pimm 
and  her  son  and  the  defendant  Mrs.  Hodgson. 

H,  Greenwood,  for  the  latter.— The  short  point  on 
the  Act  is  that  apart  from  any  direction  the  mortgage 
debt  would  be  apportioned  between  the  freehold  and 
the  policy  moneys,  each  fund  bearing  its  share: 
Tre$traia  v.  Mason,  26  W.  B.  260,  7  Oh.  D.  655.  Tbs 
Act  may  be  exduded  by  a  very  slight  mprewinsi  ol 
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a  contrary  intention,  though  by  virtne  of  the 
Amending  Act  a  mere  direction  to  pay  debts  is  not 
enongb.  The  court  was  against  me  at  the  last  hearing 
when  1  wgued  that  by  *'  my  said  estate  "  the  testator 
meant  his  whole  estate.  I  most  therefore  accept  it 
that  he  meant  his  residoary  estate.  Bathe  adds  **  or 
any  part  thereof /'  and  this  was  a  debt  charged  on 
part  of  his  residuary  estate — namtsly,  the  policy 
moneys.  Therefore  there  is  a  direction  to  pay  it  out 
of  residue  unless  some  words  are  read  in  indicating 
that  only  a  proi>ortion*i^e  part  is  to  be  so  paid.  A 
contrary  intention  U  h»re  shown  more  dearly  than  by 
the  words  which  were  held  sufficient  by  Obitty,  J.,  in 
In  re  Trevdyan.  Perceval  v.  Trevelyan,  26  SOLICITOBS* 
JOTJBNAL  43.  All  that  is  necessary  is  a  description  of 
the  debt ;  the  mode  of  description  is  not  important. 
As  to  the  duties,  there  is  nothioff  to  cat  down  the 
meaning  of  the  word  "  duties."  In  In  re  Leveridge, 
Spain  ▼.  Lefoindre,  60  W.  E.  205,  [1901]  2  Ch.  830, 
Joyce.  J.,  held  that  a  direction  to  pay  **  the  estate 
duty  "  included  the  settlement  estate  duty ;  and  the 
word  here  used  is  wide  enough  to  include  all  duties. 

Upjohn^  K.O.t  and  Ourtis  Price,  for  Mrs.  Pimm  and 
J.  N.  Pimm,  the  son,  cited  In  re  Athill,  Aihill  ▼. 
AthiU,  29  W.  R.  309.  16  Ch.  D.  211,  In  re  King,  52 
W.  B.  230,  [1904]  1  Ch.  363,  and  referred  to  the 
Finance  Act,  1894.  ss.  5  (1),  6  (2),  8  (3)  (4),  9  (1)  (4), 
and  14  (1),  and  the  Finance  Act.  1896,  s.  19. 

[The  Coxtbt  referred  to  In  re  Lewis^  Lewie  ▼.  8mUh, 
48  W.  B.  426,  [1900]  2  Oh.  176 ;  In  re  Maryon-Wilson, 
WiUon  V.  Marytm-WiUm,  48  W.  B.  338,  [1900]  1  Ch. 
565.] 

Fabwell,  J.,  after  reading  extracts  from  the 
will  as  above  quoted,  said :  The  first  point  is  this : 
Tbe  testator  has  speoiOcally  devised  cc^rtain  free- 
holds wMdi  he  has  settled  so  that  settlement 
estate  duty  as  well  as  estate  duty  becomes 
payable.  It  is  contended  on  behalf  oC  Mrs. 
Hodgson  that  both  are  payable  out  of  the  residuary 
estate.  The  question  is  what  duties  are  included  in 
the  testator's  direction  to  pay  "  my  debts,  funeral 
and  testamentary  expenses  and  duties,"  ouc  of  the 
proceeds  of  sale  and  conversion?  The  expression 
•<  my  duties  "  is  certainly  a  wide  phrase,  and  I  can 
see  no  ground  for  restricting  its  generality.  I  think 
it  is  a  somewhat  oambersome  mode  of  expressing 
what  he  had  in  his  mind,  and  I  think  what  he  meant 
to  say  is  **  all  duties  to  which  my  estate  is  liable  by 
reason  of  any  of  the  dispositions  I  have  made  in  my 
wilL"  I  can  see  no  otu^r  sensible  construction  of 
bids  direction  in  the  residuary  clauae  of  the  will.  It 
is  true  that  the  duties  are  payable  to  the  revenue,  but 
chey  arise  under  the  provisions  of  the  testator's  will 
ind  in  tnis  sense  are  the  tescator's  duties.  This 
lemg  in  my  opinion  the  correct  interpretation  of  the 
»stator'8  language  I  can  see  no  ground  forrestiicting 
:he  generality  of  the  expression  "  my  duties,"  and  I 
>bink  the  decision  of  Joyce,  J.,  in  In  re  Leveridge  has 
Knne  bearing  on  the  present  case.  In  re  King, 
)vhich  depends  on  section  19  of  tiie  Finance  Act, 
1896,  has  no  application  here ;  it  merely  decides  that 
i  direction  to  pay  '*  testamentary  expenses  "  is  not  an 
ixpress  direction  to  pay  settlement  estate  duty  so  as 
o  throw  the  burden  of  that  duty  on  rrsidue  in 
ixoneration  of  spedfioally  bequeathed  personalty. 
Phe  result  is  that  all  the  duties  in  respect  of  this 
peoifically  devised  property  are  payable  out  of  the 
^eral  residuary  estata 

Another  point  arises  in  this  way.  The  testator  had 
reated  a  duurge  on  one  of  these  houses  and  that  charge 
Iso  affsots  a  policy  of  insurance  which  is  part  of  ^e 
eddnary  estate.  The  policy  was  not  in  my  opinion  a 
ollateral  security  in  the  sense  of  being  secondary,  but 
ras  mortgaged  as  part  of  the  same  transaction.    The 


direction  as  to  incumbrances  is,  in  effect,  to  pay  those 
affecting  **  my  said  estate,"  that  is  to  say,  the  testator's 
residuary  estate,  and  it  implies  knowledge  on  his  part 
that  the  specifically  devised  estate  was  not  entitled  to 
be  exonerated.  Where  he  intends  that  such  estate 
should  be  exonerated,  as  in  the  case  of  No.  2,  St. 
James's-plaoe,  he  takes  care  to  mention  it.  My  view 
is  that  when  he  refers  to  incumbrance  he  does  not 
mean  the  amount  which  would  be  chargeable  as 
between  debtor  and  creditor,  but  the  amount  for  which 
the  policy  would  be  liable  in  a  due  course  of  adminis- 
tration. The  case  com^s  within  the  general  principle 
laid  down  by  Cotton,  L.J.,  in  In  re  AthUl,  and  there 
bemg  nothing  to  show  a  contrary  intentioo,  the  amount 
of  the  debt  must  be  apportioned  between  the  freeholds 
and  the  policy -moneys  in  proportion  to  their  amount, 
the  proportion  falling  on  the  latter  being  alone  borne 
by  tbe  residue. 

Solicitors,  Yarde  &  Co* ;  Albert  Sargeant. 


April  19,  20. 


Chan.  Div.  ) 
Buckley,  J.  j 

In  re  South  Afbioan  Supply  and  Cold  Stobagb 
Co.  (Limited),  (a.) 

Company — Winding  tfp— "  Beconstruction  " — "  Amal^ 
gamation  " — Bonw  to  preference  ehareholdere — Bonus 
to  dehmture-holdera— Companies  Ad,  1862  (25  di  26 
Vid.  c.  89),  $.  161. 

Neither  the  word  ** reconstrudion**  nor  the  word 
**  amalgamaiion"  with  reference  to  limited  companies 
bear  any  definite  legal  meaning.  These  words  are 
commercial  expressions  having  no  exact  meaning. 

The  reconstrudion  of  a  limited  company  involves  the 
desire  to  preserve  the  undertaking  of  the  company  other ^ 
wise  than  by  selling  it ;  that  in  some  cUtered  form  the 
undertaking  wiU  be  continued  so  that  the  persons  carrying 
it  on  shall  substantially  continue  to  carry  it  on,  and  that 
substantially  the  same  business  shall  be  continued, 
although  all  the  (usets  of  the  company  may  not  pass  to 
the  new  or  resuscitated  company,  and  all  the  share* 
holders  of  the  old  company  may  not  become  tJie  share* 
holders  of  the  new  company.  It  does  not  necessarily  ' 
involve  that  the  new  or  reconstituted  company  should 
take  over  the  liabilities  of  the  eld  company.  It  is  not 
vital,  either,  that  the  whole  assets  or  that  the  lidbUUies 
sliould  be  taJcen  over. 

Amalgamation  of  two  companies  involves  the  blending 
of  the  two  undertakings  instead  of  the  continuance  of 
either  one.  It  is  not  necessary  that  the  whole  of  the  two 
undertakings  should  become  blended  or  that  all  the 
corporators  should  be  parties  to  the  transaction  so  long  as 
that  is  what  substantially  takes  place.  It  may  take 
place  either  by  a  transference  of  undertakings  A,  and  B. 
to  a  new  corporation  C.,  or  by  the  continuance  of  under* 
takings  A .  and  B,  by  B.  upon  the  terms  that  the  sftare* 
holders  of  A.  shall  become  shareholders  of  B,  It  is  not 
necessary  that  there  shotdd  be  a  new  company.  There 
may  be  a  continuance  of  one  of  the  two  companies  upon 
the  terms  that  the  undertakings  of  the  corporaiors  of  both 
companies  shall  be  substantially  merged  in  one, 

8,  company,  by  its  memorandum  of  association, 
declared  tnat  Us  preference  shareholders  should,  in  the 
event  of  a  winding  up  for  the  purpose  of  reoondrudion 
or  amalgamation,  have  a  bonue  of  15  per  cent.  It  issued 
debentures  upon  the  terms  that  in  the  event  of  a  winding 
up  for  the  same  purpose  the  debentures  should  be 
redeemed  at  a  percentage  over  the  par  value.  The 
memorandum  of  association  of  A,  company  and  the 

(a.)  Reported  by  Nxvillb  Tbbbutt,  Esq.,  Bacristar- 
at-Law. 
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terms  of  its  debentures  contained  similar  provisions.  8. 
company  sold  its  business  and  most  of  its  assets  to  A. 
company  for  shares  in  A.  company,  A.  company  sub' 
sequently  sold  t?ie  business  and  assets  it  had  bought  of  8. 
company  to  /.  company  for  a  sum  equivalent  to  its  share 
capital  and  debenture  iisue  and  a  further  sum.  Subse- 
quently 8.  company  sold  to  a  new  company  C.  8,  T.  its 
sJmres  in  A,  company  and  its  remaining  assets.  8, 
company  and  A,  then  went  into  voluntary  liquidation  for 
the  purpose  of  carrying  out  these  agreements  and  thus 
enjoying  their  assets^  and  not  for  the  purpose  of  realizing 
and  dividing  their  assets. 

Neldy  tliat  the  companies  were  being  wound  up  for  the 
purpose  of  reconstruction  or  amalgamation,  and  that 
consequently  the  events  upon  which  the  bonuses  to  the 
preference  shareholders  and  the  debenture-holders  became 
payable  had  occurred. 

This  was  a  sommoDS  in  the  wiDding  np  of  the 
above  company  whioh  oame  on  for  heanng  with 
another  summons  in  the  wiodiog  np  of  another 
company,  and  with  a  debenture-holder's  action 
against  each  of  the  companies. 

These  matters  raised  a  question  as  to  the  rights  of 
the  preference  shareholders  in  the  companies  and  of 
the  debenture-holders ;  the  same  questions  in  the  case 
of  each  company. 

These  questions  were  whether  the  preference 
shareholders  were  entitled  to  a  bonus  of  15  per  c^nt. 
upon  their  shares,  and  whether  the  debenture-holders 
were  entitled  to  a  bt>nus,  ia  the  case  of  one  company 
of  7^  per  cent,  and  in  the  case  of  the  other  company 
of  5  per  ceDt. 

These  matters  came  on  originally  before  Byrne,  J., 
when  a  further  question,  raised  by  one  of  the 
summons  as  to  the  rights  of  the  preference  share- 
holders to  dividends  for  the  period  between  the  last 
p%yment  of  dividend  and  the  commencement  of  the 
winding  up  was  raised. 

His  lordship  decided  this  question  in  the  negative, 
bat  reserved  judgment  upon  the  other  queitioos. 

Byrne,  J.,  having  oied  before  delivering  the 
reserved  judgment,  the  matter  came  on  forbearing 
upon  these  latter  questions  before  his  lordship 
Buckley,  J.,  and  the  case  is  reported  only  upon 
the  principal  question  as  heard  and  dedded  by 
Buckley,  J. 

The  following  statement  of  the  facts  is  in  its 
esssential  features  taken  from  the  judgment  of  the 
learned  judge :  The  South  African  Supply  and  Oold 
Storage  (limited),  called  at  the  trial  the  *'  Supply  Oo.," 
was  incorporated  in  1899  with  a  capital  of  £300.000, 
subsequently  inoretsed  to  £309,000.  in  ordinary  shares 
of  £1  each,  and  £150,000  in  preference  shares  of  the 
same  amount.  Its  memorandum  of  association 
provided  for  its  carrying  on  a  business  in  the  supply 
of  meat  and  cold  storage,  and  subsidiary  objects, 
induding  a  power  to  amalgamate  with  any  other 
company  having  objects  altogether  or  in  part 
similtf  to  those  of  the  company  itielf. 

Clause  6  of  the  memorandum  of  association 
provided  that  the  prefereoce  shares  should  confer 
upon  the  holders  thereof  '*  the  risht,  in  the  event  of 
a  winding  up  for  the  purpose  of  reconstruction  or 
asaalgamation,  to  a  bonus  of  16  per  cent,  on  their  par 
value." 

Artide  159  of  the  articles  of  association  provided 
for  the  division  of  assets  in  the  winding  up  in  specie 
with  the  sanction  of  an  extraordinary  resolution,  aiid 
that  **  if  thoQght  fit  "—which  his  lordship  said  meant 
if  the  resolution  so  provided — such  division  might  be 
made  otiierwise  than  in  accordance  with  the  legal 
rights  of  the  members  of  the  company,  except  where 
defined  by  ^e  memorandum  of  association. 
The  South  Africau  and  Australasian  Supply  and 


Cold  Storage  Co.  (Limited),  called  at  the  trial  the 
*'  Australasian  Co.,"  was  incorporated  on  the  25th  of 
February,  1902,  with  a  capital  of  £1.000  000  in 
ordinary  shares  of  £1  each,  and  £150,000  in 
preference  shares  of  £1  each,  and  the  memorandum 
of  assodation  contained  a  similar  providon  as  to  the 
rights  of  its  preference  shareholders  to  that  of  the 
Supply  Co.,  there  being  a  proviso  in  clause  5  as 
follows  :  "  Provided,  neverthdess.  that  in  case  of  a 
winding  up  for  the  purpose  of  reoonstructioii  or 
amalgamation  there  shall  be  paid  to  the  hinders  of 
the  said  sluures  in  addition  to  the  amount  of  the 
capital  psid  up  thereon  a  bGnus  of  15  per  oent.  on 
their  par  value." 

And  article  160  of  the  ariides  of  aasodatinn 
contained  exactly  the  same  proviso  with  regard  to 
the  division  of  the  assets  in  spede  in  a  winding  up  as 
that  contained  in  artide  159  of  the  Supply  Co. 

The  Supply  Ca  created  debeotures  to  the  amount 
of  £100,000.  which  were  to  become  enforceable 
(among  other  events)  if  an  effective  resolution  for  the 
wiodiog  up  of  the  company  should  be  passed. 

Coodition  1  of  the  debenture  provided  that  "aoy 
of  the  stock  not  previously  redeemed  will  be  redeemed 
when  and  as  soon  as  the  security  hereby  oooatitated 
becomes  enforceable,  that  is  to  say,  at  the  rale  of 
£107  10s.  per  every  £100  of  the  stock  in  the  event  of 
the  said  security  l>Bcoining  enforceable  by  reMon  of  a 
voluntary  winding  up  of  the  company  for  the  purposs 
of  reconstruction  or  amalgamation,  but  otherwise  at 
the  rate  of  £100  for  every  £100  of  the  stock. 

The  Australasian  Co.  created  debentures  to  t^ 
amount  of  £500  000,  with  a  condition  as  td  a  boM 
to  the  holders  in  the  event  of  the  winding  np  of  tte 
company  for  the  purpose  of  reconstruction  or  saul- 
gamation  precisely  dmilar  to  that  of  the  debsntoiM 
issued  by  the  Supply  Co.,  except  that  the  boms  vis 
to  be  £5  instead  of  £7  lOs.  for  every  £100. 

Oa  the  19th  of  February,  1902,  shortly  before  tbs 
incorporation  of  the  Australasian  Ca»  there  wai 
iacorporated  the  looperial  Cold  Storage  and  Supply 
Co.  (Limited),  called  at  the  trial  the  Imperial  Co^ 
with  a  capital  of  £650,000,  in  ordinary  shares,  aoa 
there  was  a  prospect  of  competition  between  the 
companies. 

In  that  state  of  things,  on  the  27th  of  Februsiy, 
1902,  the  Australasian  Co.  entered  into  an  agreemnt 
with  the  Supply  Co.  for  the  purchase  of — shcftlj 
stated — the  business  and  business  premises  of  the 
Supply  Co.  and  a  portion  of  their  ataets  sunountiBg 
to  about  £1,665,000,  consisting  of  investmeota,  oadb, 
and  things  other  than  its  business,  in  consideratkni 
of  £1,000,000,  as  to  £333.333  in  ordinary  shaies, 
£150,000  in  preference  shares,  £116,650  in  debeotorcs, 
and  £400,017  in  cash,  payable  by  the  AustralasiaD 
Co. 

By  this  purdiase  the  Australasian  Co.  acquired  the 
business,  stock-in-trade,  and  business  premisea.  bat 
they  did  not  acquire  a  large  amount  of  the  ontatandiiig 
aosotfl 

This  his  lordship  called  *<the  first  nle"  by  the 
Supply  Co. 

Oa  the  26th  of  February,  1903,  the  Supply  Go. 
entered  into  a  second  sale  which  will  oe  later 
described. 

On  the  12th  of  May,  1902,  another  company,  oaDsd 
the  Cold  Storage  l^rust  (Limited),  was  inoorpontsd 
with  a  ci^tal  of  simply  £618,000  in  ordinary  abares. 
this  figure  behig  exactly  twice  the  amount  of  the 
ordinary  shares  of  the  Supply  Co.  Subeeqpentiy, 
on  the  17th  of  Februarv,  1903,  the  Cold  Storage 
Trust  (Limited),  increased  its  <»^tal  by  oreetiiif 
150,000  preference  shares  of  £1  each,  so  that  at  that 
date  this  company  had  an  ofdinary  capital  of  doable 
V^the  amount  ox  that  of  the  Simply  Co.  and  a  piefer* 
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enoe  capital  share  for  ihare  the  same.  No  explana- 
tion was  given  why  it  was  originally  created  without 
the  preference  capital;  his  lordship  said  it  was 
ohvioosly  a  slip. 

On  the  11th  of  August,  1902,  certain  heads  of 
agreement  which  were  more  formally  entered  into  by 
an  agreement  of  the  28th  of  May,  1903,  the  effect  of 
which  was  that  the  Australasian  Go.  sold  to  the 
rival  company,  the  Imperial  Co.,  the  butiness, 
stock-in-trade,  and  cash  working  capital  it  had 
bonght  in  February,  1902,  of  the  Sapply  Co.,  the 
pnrctiase  price  being  £1,650,000.  That  was  in  fact 
equivalent  to  £1.000,000,  the  capital  of  the  Austral- 
asian Co.,  £500,000  the  debenture  issue,  and  a  sum  of 
£150,000.     In  the  heads  of  agreement   of  August, 

1902,  this  latter  sum  was  ia  the  schedule  set  apart  for 
payment  to  certain  Arms  interested  in  the  Imperial 
Co.  at  that  date,  aod  was  to  represent  the  goodwill 
of  the  company. 

Subsequent  to  thii  agreement  a  second  sale  by  the 
Sapply  Co.  took  plaoe.  It  had,  under  the  agreement 
of  February,  1902,  acquired  this  large  number  of 
shares  in  the  Australasian  Co.  which  had  sold  its 
business  to  the  Imperial  Co.  in  consideration  of  shares 
in  that  company,  so  that  the  Supply  Co.  had  thus 
become  interested  in  the  Imperial  Co.  The  Sapply 
Co.  in  that  state  of  thines,  by  an  agreement  of  the  26th 
of  February,  1903,  sold  to  the  Cold  Storage  Trust 
(limited),  all  its  assets,  that  is  to  say,  its  shares  in  the 
Aostralaman  Co.  and  its  remaining  assets  (£1,666,000  of 
which  had  been  suld  in  February,  1902.  to  the  Austral- 
asian Co.).  with  the  exception  of  a  sum  of  £295,085, 
which  latter  sum  was  sufficient  to  answer,  with  a 
margin  of  £40,000,  the  debts  of  the  Sapply  Co. 
which  were  to  be  taken  over  by  the  purchasers.  In 
subatance  it  was  a  sale  l^  the  Supply  Co.  to  the 
Cold  Storage  Trust  (limited)  of  all  iu  atseti  with 
this  exception  for  this  parpose.  The  consideration  to 
be  giveo  for  the  purchase  by  the  C  ild  Storage  Trust 
(Limited)  was  the  whole  of  its  capital,  the  618,000 
ordinary  and  150,000  preference  shares. 

On  the  28th  of  May,  1903,  there  was  entered  into 
the  formal  agreement  which  reproddced,  or  ratified, 
or  carried  out  the  terms  evidenced  by  the  heads  of 
sgreement  of  August,  1902.  Neither  these  heads  nor 
the  foomal  a^^reement  contained  anything  about 
going  into  liqmdation,  but  clause  15  of  the  heads  of 
sgreement  provided  that  the  Australasian  Co. 
ihould  be  entitled  to  retain  out  of  its  assets  agreed  to 
be  transferred  a  sum  of  £500  *'for  liquidation 
expenses,*'  which  his  lordship  remarked  was  an 
indication  that  the  company  was  thinking  of  Uquida- 
tion  at  that  time. 

On  the  19th  of  September,  1902,  after  the  heads  of 
agreement,  but  before  the  formal  agreement  of  May, 

1903,  had  been  entered  into,  there  was  a  meeting  of 
he  Australasian  Co.  at  which  the  chairman  and  a 
shareholder  made  speeches  describing  in  detail  the 
ransactionsthey  were  recommending  to  the  company 
o  be  carried  out. 

On  the  29th  of  December,  1902,  there  was  a  meeting 
>f  the  SuppJy  Co.,  who  were  then  looking  forward  to 
he  execution  of  the  agreement  of  we  26th  of 
February,  1903,  for  the  sale  to  the  Cold  Storage 
^rust  (limited),  at  which  the  chairman  dealt  with 
he  subject  of  the  proposed  agreement. 

On  the  27th  of  May,  1903,  a  resolution  was  passed 
0  wind  up  the  Australasian  Co.,  which  was  confinned 
a  the  June  following.  The  resolution  paned  was 
^ply  that  the  company  should  be  wound  up 
oluntarily,  without  any  words  indicating  the  pur- 
Oieof  the  winding  up. 

On  the  8th  of  June,  1903,  the  Supjply  Co.  passed  a 
asolutioii  iHiioh  was  oonflrmedin  Jn^,  1903,  to  wind 
P  the  company  voluntarily,  and  the  scheme  was 


again  detailed  by  the  chairman.  [The  effect  of  the 
various  speeches  made  at  these  meetings  is  stated  in 
the  judgment.] 

On  the  20th  of  November,  1903,  at  an  extraordin- 
ary meeting  of  the  Supply  Co.  it  was  resolved  that 
the  liquidators  of  the  company  should  be  authorized 
to  distribute  amongst  the  contiibutories  of  the  com- 
pany, in  the  proportion  of  two  shares  for  every 
ordinary  shsre  held  by  the  company,  the  618,000 
held  by  the  Supply  Co.  in  the  Cold  Storage  Trust 
(Limited)  under  the  agreement  of  the  26th  of 
February,  1903. 

Thereupon  the  above  actions  were  commenced  and 
summonses  taken  out. 

The  plaintiff  in  each  of  the  above  actions  sued  on 
behalf  of  himself  and  all  other  holders  of  debenture 
sto<^,  and  claimed  a  declaration  that  the  holders  of 
debenture  stock  were,  in  the  events  which  had 
happened,  entitled  to  be  redeemed  (in  the  case  of  the 
Supply  Co.)  at  the  rate  of  £107  5s.  per  £100,  and 
(in  the  case  of  the  Australasian  Co.)  at  the  rate  of 
£105  per  £100. 

The  defendant  in  each  action,  the  Ocean  Accident 
and  Ghuurantee  Corporation  (liouted),  was  in  the  case 
of  each  company  the  trustee  for  the  debenture- 
holdws. 

The  above  summonses  were  taken  out  in  November, 
1903,  by  the  liquidator  of  the  companies  against 
preference  shareholders  for  the  determination  of  the 
questions  (1)  whether  under  the  memorandum  and 
articles  of  the  companies  and  the  agreements  above 
mentioned  the  holders  of  the  preference  shares  were 
entitled  to  receive  on  the  winding  up  of  the  companies 
a  bonus  of  15  per  cent,  on  the  par  value ;  and  (2) 
whether  the  holders  of  preference  sbares  were  entitlea 
to  any  and  what  dividend  for  the  period  from  the  1st 
of  April,  1903,  on  such  shares  to  the  commencement 
of  the  winding  up. 

Cave,  K.C,  and  Aahton  Croas,  for  the  plaintiffs  in 
the  debenture-holders'  actions. — The  sale  by  the 
Supply  Co.  to  the  Australasian  Go.  was  a  reconstruc- 
tion of  tiie  Supply  Co ,  the  sale  being  of  sub- 
stantially all  the  assets  of  the  one  company  for  shares 
in  the  other  company.  It  falls  within  the  definition 
of  *'  reconstruction  "  given  in  the  text-books  : 
Palmer's  Comp.  Free.  (8th  ed.),  vol.  1,  oh.  21,  p. 
1280,  and  lindley  on  Companies  (6th  ed.),  vol.  2, 
book  4,  (^.  3.  The  effect  of  the  transaction  was  that 
the  old  company  bacame  merged  in  the  new  company  : 
In  re  Bank  of  Hindustan,  China,  and  Japan,  13  W.  B. 
937,  2  Hem.  &  Md.  657.  It  is  not  necessary  that  the 
whole  of  the  assets  should  be  taken  over  by  the  pur- 
chasing company :  Hooper  v.  Western  Counties  and 
South  Wales  Telephone  Co.,  41  W.  B.  84.  68  L.  T.  78. 
If  it  is  not  reconstruction,  then  it  is  amalgamation : 
Wall  V.  London  and  Northern  Assets  Co.,  47  W.  B.  219, 

11898]  1  Ch.  469;   and  see  observations  of  Davey, 
i.J.,  in  New  Zealand  Gold  Extraction  Co.  {Limited)  v. 
Peacock,  [1894]  I  Q.  B.,  p.  622. 

Buckmaster,  K.C.,  and  A.  M.  Wells,  for  the  prefer- 
ence shareholders  of  the  Supply  Co. 

Jenkins,  K.O.  and  C.  A.  Bennett,  for  the  preference 
shareholders  of  the  Australasian  Co. — Our  case  is  that 
the  Australasian  Co.  amalgamated  with  the  Imperial 
Co.  There  was  a  fusion  of  tbe  two  companies  :  Wall 
V.  London  and  Northern  Assets  Co, 

Asthury,  K.C.,  and  W.  E.  Vernon,  for  the  ordinary 
shareholders  of  the  Supply  Co.— The  winding-up 
of  this  company  differed  from  reconstruction, 
as  the  whole  assets  were  not  transferred  in  oon- 
sideration  of  the  shareholders  having  shares  in  the 
new  company  share  for  share  instead  of  their 
shares  in  toe  old  company.     What  took  place  was  a 
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sftle,  and  not  s  reoonstraotion :  In  re  Borax  Co.,  49 
W.  B.  212.  [1901]  1  Ch.  326.  Nor  was  it  »n 
amalgsaiattOD,  for  the  two  companies  remained 
distinot. 

Norton,  K.C,  and  J.  B.  Kirby,  for  the  liquidatora 
of  tiie  Happly  Co.  and  of  tbe  Australasian  Co. 
— There  was  no  reoonfttmctton  of  the  companies  for 
the  reasons  KiT<*n.  Nor  was  there  any  amalgamation 
of  the  Australasian  Co.  with  the  Imperial  Co.  To 
eff(>ct  an  amalgamation  a  new  company  mutt  be 
formed  distinot  from  either  of  the  companies  amalga- 
mated, but  which  consists  of  both :  Palmer's  Comp. 
Prec.  (8th  ed.),  ch.  22,  p.  1317. 

GaUy,  for  the  Ocean  Accident  and  Guarantee  Cor- 
poration (Limited). 

BuOKLBT,  J. — ^The  whole  question  which  I  have  to 
determine  is  whether  in  the  case  of  each  of  these  two 
companies  there  has  or  has  not  been  a   winding-up 
**  for  the  purpose  of  reconstruction  or  amalgamation.^ 
As  regards  Uiese  words  I  conceive  that  neither  the 
word   "reconstruction"  nor  the  word  " amalgama- 
tion '*  bears  any  definite  legal  meaniog  at  all.    It  is 
not  a  legal,  it  is  a  commercial  expression,  and  each  of 
the  words  as  a  commercial  expression  bears  no  exact 
or  definite  meaning.    It  is  a  matter  to  be  looked  into 
in  each  case  whether  the  transaction  u  such  as  that 
in  the  meaniog  of  commercial  men  it  is  comprehended 
ui  dt-r  those  terms.     Beyond  that  I  have  to  consider 
whether  the  winding-up  of  those  companies  was  **  for 
th<«  purpose  of  "  such  reconstruction  or  amalgamation. 
That  qmition  cannot  be  answered  simply  by  readiog 
the  resolutions  for  liquidation  and  seeing  whether 
they  are  expressed  to  be  for  the  purpose  of  these 
things*    I  must  examine  whether,  as  a  matter  of  sub- 
stance and  of  fact,  the  liquidation  or  winding  up  was 
arrived  at  for  thete  purposes.    The  facts  with  whidEi  I 
have  to  do  are  these,  [ffis  lordship  stated  the  facts  and 
continue  1 :]  At  the  meeting  of  the  Australasian  Co.  on 
the  19th  of  S  ptember,  1902,  before  the  agreement  of 
May,  1903.  wmB  execut«»d,  there  were  speeches  by  the 
duorman  and  by  Sir  James  Sievewright,  detailing  the 
transactions  which  they  were  r«  commendiog  to  the 
company.     They  were  contemplating  that  the  sale 
ihould  provide  share  for  share  for  the  shareholders  of 
the  oompsny  the  £1.000,000  capital  of  the  Imperial 
Co.  to  replac<»  thA  ghare  capital  of  the  AustraUsi«n 
Co.,  and  the  600,000  debentures  of  th<)  Imperial  Co. 
Were  to  provide  for  the  150,000  prefereuce  shares  aod 
the  350,000  debentures  of  the  Australasian  Co.    The 
agreement  does  not  say  that  they  shall  do  thht,  I 
agree ;  but  that  is  what  tbey  were   contemplatiiig, 
intending,  and  proposing  in  considering  whether  Uiey 
should  enter  into  the  asreement  or  not.    On  the  29th 
of  September,   1902,  uiere  was  the  meetiog  of  the 
Supply  Co.    They  were  then  looking  forward  to  the 
execution  of  the  agreement  of  the  26th  of  February, 
1903,  for  the  sale  to  the  Cold  Storage  Trust  (limited). 
That  is  plain,  because  the  chairman  says,  '*  I  have 
much  pleasure  in  meeting  the  shareholders.    This 
feeling  is  tingtd  with  sadness  at  the  reflection  that 
thia  is  the  last  annual  general  meeting  which  we  shall 
hold,  as  the  next  time  you  are  called  together  will  be 
to  formally  put  the  company  into  liquidation."    That 
bfeing  so,  he  sa^s, "  I  am  going  to  ask  you  to  consider 
wheUier  you  wiU  enter  into  the  agreement  of  the  26th 
of  February,  1903 ;  if  you  do,  what  we  are  going  to  do 
is  to  liquidate  the  company — of  course  for  the  pur- 
pose of  carrying  that  out."  He  spedks  of  ''  merging  " 
ihe  companies,  details  exactly  how  the  618,000  shtfes 
of  the  Cold  Storage  Trust   are  to  go,  share    for 
share,  to  represent  £2  for  every  £1  in  the  Supply  Co., 
and  then  says  that  the  150,000  preference  ahares  are 
to  anawec  the  150,000  preftrenoe  shares  of  the  Supply 


Co.  The  general  observation  is  that  it  is  qmte  plain 
that  they  were  entering  into  an  agreement  for  the  pur- 
pose of  carrying  it  out  by  liquidation. 

The  speeones  made  at  the  meeting  of  the  Austnl- 
asian  Co.  on  the  27th  of  May,  1903,  when  the 
resolutions  to  wind  up  the  company  were  passed,  are 
again  of  the  same  purport  as  t£ose  of  the  meeting  of 
the  19th  of  September,  1902.  The  scheme  is  egaia 
detailed  at  the  meeting  of  the  Supply  Ca  on  the  8th 
of  June,  1903,  for  the  purpose  of  passing  the 
winding-up  resolution.  It  is  quite  plain  from  what 
was  then  said  that  they  went  into  liquidation  for 
the  purpose  of  doing  what  was  detailed  in  thsse 
agreements,  and  not  for  the  purpose  of  windiiig 
up  in  the  sense  of  reab'zing  their  aaseta  and 
dividing  the  proceeds  among  themselvef.  They  went 
into  liquidation  for  the  purpose  of  giving  effect  to 
this  particular  form  of  enjoying  their  assets  by  getting 
shares  in  another  company  for  them,  and  dxreoting 
them,  or  having  the  potentiality  of  dividing  tbem,  if 
proper  resolutions  were  passed  by  the  sevenl  com- 
panies, among  the  shareholders  in  the  way  detailed 
in  the  speeches.  I  have  said  eoough  to  show  that  m 
my  judgment  the  words  "  for  the  purpose  of"  an 
satii&ed. 

Then  it  remains  to  be  considered  whether  wbat 
took  place  was  a  '*  reconstruction  or  amalgamatioo  " 
within  the  words  of  the  memorandum  and  artielss  ol 
association  and  the  conditions  of  the  debenture  stock. 
Wbat  does  reconstruction  mean?    To  my  mind  it 
means  this  :  Toere  is  an  un'lertaking  being  oanied  on 
of  some  definite  kind.    Ton  arrive  at  the  condoiioQ 
that  it  is  not  desirable  to  kill  that  undertaking ;  it  is 
desirable  to  preserve   it  in  some  form.      Tbsa  rti 
reconstruction  involves  that  you  are  not  gotn;  to 
preserve  the  undertaking  by  s^og  it  to  an  ooMir 
who  is  going  to  carry  it  oo.    That  woull  b^  a  mere 
sale.    It  involves  tbat  in  some  altered  form  the  uote- 
taldng  is  going  to  be  continued  so  that  anbetaotisUy 
the  same  business  shall  be  continued  and  aabstantiilly 
the  same  persons  shall  carry  it  on.      It  doei  not 
involve  that  all  the  assets  shall  pass  to  the  nev  or 
resuscitated  company,  nor  that  M  the  ahareholdeES 
of  the  old  company  saould  be  shareholders  in  the  new 
or  resuscitated  company,  but  that  substantially  ths 
business  and  the  persons  interestei  most  b-s  the  same. 
Does  it  make  any  difference  that  the  new  oofmpany, 
or  reoonstitutei  company  does  or  does  n  >t  take  oter 
the  liabilities  of  the  old  company.    I  think  noL    I 
think  it  is  none  the  leis  a  reconstruction  becaos^  you 
except  from  the  assets  taken  over  some  such  pert  as 
that  substsntially  the  business   is   left;   and  it  is 
immaterial  whether  the  liabilities  are  taken  over  by 
the  resuscitated  or  new  company  or  are  provided  for 
by  exceptiog  from  the  poheme  of  reconstmotion  a 
sufficient  amount  to  answer  them.    It  is  not,  theie- 
fore,  vital  that  either  the  whole  aaseta  should  be 
taksn  over  or  that  the  liabilities  should  be  taksa 
over.      You    have    to    see    whether   aubstanttally 
the  same  people  carry  on  the  same  bnsinen.    That,  I 
conceive,  would  be  a  reconstruction*    Now,  what  m 
an  amalgamation?     An  amalgamation  involvea*  I 
think,  to  some  extent  a  different  idea.    There  you 
have  got  to  have  the  rolling  of  two  ooncema  aoaae- 
ho«v  or  other  into  one.    You  must  weld  two  tiuagi 
together,  and  arrive  at  an  amalgam — a  bleodiw  of 
two  undertakings.     It  does  not  necessarily  foCov 
that  the  whole  of  the  two  undertakings  should  pan, 
but  substantially  they  must  pass,  nor  need  all  the 
corporators  be  parties,  but  substantially  they  nmak  bs 
parties.      The   difference   is    that   in   the    ease   of 
amalgamation  yon  must  have   in  some   aenee  tks 
Uen&ig  of  two  concerns  one  with  the  otiMr;  asi 
necessarily  the  continuance  of  one  ooooem,  hot  tke 
blflfid^"g  of  two  oonoems.    An 
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take  plaoe,  it  teeaia  to  me»  either  by  the  transferenoe 
of  uadeitakingi  A.  and  B.  to  a  new  corporation  0. ;  or 
it  may  be  by  the  continoanoe  of  the  andert«kinge  of 
A.  and  B.  by  B.  npon  terms  that  the  ihareholders  of 
A.  shall  become  &areholders  of  B.  In  either  case 
yon  have  an  amalgamation.  It  is  not  necessary  yoa 
should  have  a  neir  company.  Yon  may  have  a  con- 
tinuance of  one  of  the  two  companies  upon  the  terms 
that  the  undertaking  of  the  corporators  of  both  shall 
substantially  be  merged  in  i^e  one.  That  is  what  I 
uoderstaad  those  two  words  to  mean.  Let  us  see 
what  baa  happened  in  this  case.  First,  as  regards 
the  Supply  Co.  By  virtue  of  its  two  sales,  first  to 
the  AustnJa^au  Co.  for  shares,  &o.,  in  the  Austral- 
asian Co.,  and  then  by  the  sale  of  all  those  shares  in 
the  Australasian  Co.  and  all  its  other  assets  to  the 
Cold  Storage  Trust  for  all  the  share  capital  in  the 
Cold  Storage  Trust,  the  Supply  Co.  (by  which  I  mean 
that  corporation)  became  entitled  to  aU  the  shares  in 
the  Cold  Storage  Trust,  which  represented  all  the 
assets  of  tbA  Supply  Co.  with  the  exception  of  this 
£295,000.  The  Supply  Co.  had  the  power,  by  usins 
article  159  of  its  articles  of  associatiou,  to  hold 
aU  those  ^hares  in  the  Cold  Storage  Trust  as 
a  corporation,  and  to  distribute  them  among 
the  corporators  of  the  Supply  Ca,  and  in  point 
of  fact  by  a  resolution  of  tbe  20th  of  November, 
1903,  th^y  have  resolved  to  divide  the  618,000  shares 
amongst  th^ir  ordmary  shareholders.  But  suppose 
they  had  not  done  so,  I  do  not  think  it  would  have 
made  any  difference.  They  would  have  carried  out  a 
transaction  in  which  the  undertaking  which  they 
theretofore  carried  on  would  be  found  reproduced  by 
another  corporation,  the  Cold  Storage  Trust ;  and  the 
Sapply  Co.  now  has,  and  by  virtue  of  its  powers  can 
give  to  its  corporators,  tbe  right  to  be  all  the 
corporators  in  tbe  Cold  Storage  Tru«t.  To  my  mind 
that  is  a  reconstruction  of  the  Supply  Co.  Tou 
cannot  say  it  is  an  am^lg^matioD,  as  it  seems  to  me, 
for  this  reas'^n,  that  the  Cold  Storage  Trunt  had 
nothing  with  which  to  amalgamate.  It  had  not  a 
business  of  its  own ;  it  was  acquiring  its  business 
uoder  thi«  sale.  The  Cold  Storage  Trust  comes  into 
ezistencfl  as  a  company  which  is  a  reproduction  in  a 
new  manner  of  the  Supply  Co.  I  think  that  is  a 
reoonstraction  of  the  Supply  Co. 

Then  what  happens  witn  regard  to  the  Australasian 
Co.  ?  Tbe  Australasian  Co.  having  become  entitled 
to  the  business  of  the  Snpply  Co.  by  virtue  of  its 
purchase,  sold  that  basioess  to  the  Imperial  Co., 
who  also  had  a  business  of  its  own.  The  Imperial 
people  were  taking  £150,000  for  the  goodwUl  of  that 
business.  It  seems  to  me  that  this  is  an  amalgama- 
tton.  Here  the  Supply  Co.'s  business  and  tbe 
Imperial  Co.'s  business  became  blended  in  the  hands 
of  the  Imperial  Co.,  and  the  corporators  of  the 
Australasian  Co.  were  contemplated  as  becoming 
holders,  share  for  share,  of  shares  in  the  Imperial  Co. 
to  replace  the  shares  of  the  Australasian  Co. 

I  have  only  one  word  to  add  with  regard  to  the 
Supply  Co.,  which  I  have  had  to  postpone  to  this 
date.  It  is  that  inasmuch  as  by  the  sale  of  February, 
1903,  the  shares  in  the  Australasian  Co.,  which  the 
Supply  Co.  had  bf  come  entitled  to,  passed  to  the  Cold 
Storage  Trust,  and  by  virtue  of  the  sale  by  the 
Au«triilasian  Co.  to  the  Imperial  Co.  they  are 
reproduced  in  the  form  of  shares  in  tbe  Imuerial  Co., 
there  is  again  a  blending  of  the  interest  of  the  Cold 
Storage  Kust  aud  the  Imperial  Co.,  and  tbe  result  of 
the  wAole  complicated  transaction  is  that  everything 
that  there  was  before  is  found  either  in  tbe  Imperied 
Co.  or  in  the  Cold  Storage  Trast,  holdiog  shares  in 
one  or  the  other.  I  think  in  the  case  of  each  of  the 
two  companies  there  have  been  satisfied  the  words 
'*  a  windiug  up  for  the  purpose  of  reconstruction  or 


amalgamation."  Briefly,  they  wound  up,  not  for  the 
purpose  of  discontinuing  or  parting  with  their  under- 
taking,  but  for  the  purpose  of  continuing  to  be  the 
owners  of  their  undertakings  in  an  altered  form.  The 
result  is  that  the  15  per  cent,  bonus  in  the  case  of  the 
preferential  shareholders  is  payable  on  the  share 
capital,  and  7^  per  cent,  boons  is  payable  to  tihe 
holders  of  debenture  stock  of  the  Supply  Co.,  and 
5  per  cent,  bonus  is  payable  to  the  holders  of  the  like 
stock  of  the  Australasian  Co. 

Solicitors,  Oerrish  ik  Foster;  MeUor  cfe  Co.;  F. 
KimbeTt  Btdl,  A  Duncan;  ABhurst^  Morris,  Cri$p,  <lb 
Go. ;  Bennett,  Chance,  &  Ferris. 


3iv.     ) 
on,  J.  i 


May  16. 


Chan.  Div, 
Warringto] 

In  re  WhITIIIG'S  SbTTLBMBNT. 

Whiting  v,  Db  Btttzbn.  (a.) 

Settlement-- Condition  aubsequmt — Marriage  of  bene" 
ficiary  at  any  time — Cons^  of  third  party  necessary 
^Gift  over. 

A  condition  subsequent  in  a  settlement,  providing  for 
forftiture  of  the  interest  of  a  beneficiary  and  her  issue  in 
the  settled  property,  if  she  should  marry  at  any  time 
without  the  consent  of  a  specified  person,  is  good,  pro- 
vided there  is  a  gift  over  of  the  settled  property. 

By  an  indenturd  dated  the  22ud  of  January,  1886, 
and  by  subseqaent  deeds-poll,  Henry  Whiting,  the 
settlor,  settled  £30,000  upon  trust  for  hims^f  for 
life,  and  thereafter  up  ^n  trust  for  his  daughter 
Juli«>tte  for  life,  aod  thereafter  npon  trust  lor  the 
issue  of  her  marriage,  aid,  in  default  of  issue,  upon 
certain  other  trusts. 

There  was  a  proviso  that  if  the  said  Juliette  should 
marry  without  the  consent  in  writing  of  the  said 
Hnnry  Whiting,  or,  after  his  death  aud  during  the 
lives  nf  J.  A.  Whiting  (his  wife),  H.  P.  Whiting  and 
M.  N.  Whiting,  without  the  ludted  consent  of  all 
three  while  liviug,  or  without  the  joint  consent  of  the 
two  survivors  or  without  the  consent  of  the  last 
survivor,  the  trusts  declared  subsequent  to  the  death 
of  Henry  Whiting  were  to  cease  and  the  trust  fund 
was  to  vest  in  the  magistrates  for  the  time  being  of 
the  police-court  of  Bow-street  for  the  benefit  of  a 
police  relief  fund.  The  restraint  was  to  apply  to 
every  marriage  contracted  by  the  said  Juliette  daring 
the  lives  or  life  of  the  persons  or  person  where 
consent  was  made  necessary  as  aforesaid. 

Heury  Whiting,  J.  A  Whiting,  and  M.  N.  Whiting 
died. 

In  1902  Juliette  married  Sir  A.  Turner  without 
H.  P.  Wbittng*s  consent. 

The  question  was  whether  the  gift  over  had  taken 
(rffect. 

Mulligan,  K.C.,  and  Vaughan  Hawkins,  for  the 
trustees  and  unborn  children  of  Lady  Tomer. 

Rowden,  K,C.,  and  Marsham,  for  the  magistrates. 

Sir  E.  Clarke,  K.C.,  and  Manly,  for  Lsdy  Turner. 

R.  J.  Parker  and  TomHn^  for  the  Attorney- 
General. 

Wabbinoton,  J.,  stated  the  fscts  and  gave  judg- 
ment to  tbe  following  effect :  In  this  case  C  consider 
myself  bound  by  the  decision  in  Lloyd  v.  Branton,  3 
Mer.  108,  17  B.  B.  33,  to  decide  that  the  interest 
taken  by  Lady  Turner  and  her  possible  issue  has  heea 
forfeited  in  favour  of  the  police  relief  fund.    It  is 

(a.)  R<)ported  by  Pbroy  H.  Wxitfibld,  Bsq*, 
Banister-  at-Law. 
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oontended  on  fhe  part  of  Lady  Turner  that  the  oon- 
ditioQ  sabwqaent  on  her  marritge  without  consent  is 
not  merely  inoparatiye  and  in  terrorem  only,  but  that 
it  ii  void  altogeUier  as  infringing  the  role  of  the 
Oanon  L%w,  which  has  to  some  extent  been  inoor* 
porated  into  the  law  of  England,  that  a  condition  in 
restraint  of  marriage  is  void. 

It  has  been  frequently  dedded  that  such  a  condition, 
limited  as  to  time,  place  and  person,  is  good  notwith- 
standing the  rules  of  the  Oiyil  Law.  The  contention 
here  is  that  the  condition,  if  it  extends  to  any 
marriage  made  by  Lady  Turn<»r  at  any  time,  is  not 
within  the  exceptions  so  engrafted  on  the  rule  of  the 
Canon  Law.  If  there  were  no  authority,  that  would 
be  a  very  interestinir  question  to  difousp.  But  I  am 
bound  by  the  authority  th%t  is  only  really  in  point— 
Lloyd  ▼.  Branton,  In  that  case  there  was  a  trust,  as 
thf're  is  here,  fortheladyaudher  children  and  the  proTiBO 
as  to  marriage,  on  the  face  of  if,  extended  to  any 
marriage.  Chi  behalf  of  the  lady  and  her  husband  it 
was  argued,  first,  that  there  was  no  sufficient  bequest 
over — with  that  we  have  nothing  to  do  here — and 
secondly,  that  the  c9ndition  could  not  be  held  to 
extend  to  a  marriage  without  consent  after  the  party 
had  attained  twenty-one.  The  reporter,  I  think,  ought  to 
have  stated  a  third  head — ^that  the  condition,  if  hdd  to 
extend  to  marriage  without  consent  after  the  party 
had  attained  twenty-one,  would  be  bad.  What  the 
reporter  cidls  the  second  besd  was  divided  by  counsel 
into  two  parts — first,  with  regard  to  construction, 
that  the  condition  ought  to  be  limited  to  marriage 
under  twenty-one ;  secondly,  an  argument  founded 
on  the  general  proposition  of  law,  independent  of 
construction,  tbat,  if  not  so  limited,  the  condition  was 
bad.  Stackpoh  v.  Beaumont,  3  Yes.  89,  was  cited, 
and,  so  far  as  it  went,  the  passage  of  the  judgment 
at  p.  97  was  undoubtedly  in  favour  of  the  arguments 
which  counsel  were  then  presenting  to  the  court.  I 
only  refer  to  that  otse  to  show  that  counsel  placed 
before  the  master  of  the  Rolls  all  the  materials  avail- 
able in  support  of  their  argument.  Nevertheless, 
the  Master  of  the  Rolls  said  (at  p.  116)  :  **  It  is  now 
too  late  to  raise  a  doubt  on  tbe  legality  of  the  con- 
dition on  which  Mrs.  B«mard*s  right  to  the  bequests 
given  her  by  tbe  will  i«i  made  to  ce«se.  In  the 
modem  case  of  Dashwood  v.  Lord  Bulkley^  10  Yes. 
230,  the  vflJidtty  of  such  a  condition  does  not  seem  to 
have  been  considered  as  at  all  open  to  controversv, 
alth'^ugh  it  was  not  confined  to  marriage  under 
twenty-one. 

It  is  true  that  Dcuhwood  v.  Lord  BuUdey  is  not  a 
d(>cision  in  favour  of  the  point  then  before  the  Master 
of  the  Rolls,  but  it  is  also  true  that,  in  that  case, 
there  was  a  very  elaborate  discussion  as  to  whether 
consent  had  been  given,  which  would  have  been 
irrelevant  if  the  consent  required  had  been  limited 
to  marriage  under  twenty-one. 

In  my  opinion  Lloyd  v.  Branton  is  a  distinct 
authority  for  the  proposition  that  a  condition  subse- 
quent, causing  a  forfeiture  of  the  previous  gift  in  the 
e  'ent  of  the  marriage  of  tbe  donee  at  any  time  without 
tbe  consent  of  a  specified  person,  is  good,  provided 
there  is  a  gift  over.  The  case  seems  to  me  to  be 
exactly  in  point,  not  only  the  general  proposition, 
but  also  on  the  smaller  question  as  to  whether  the 
condition  as  to  forfeiture  aud  the  gift  over  destroyed 
the  interest  of  the  children  as  weU  as  that  of  L«dy 
Turner,  and  on  that  point  I  think  I  must  so  decide. 
I  confess  to  having  been  anxious  to  find,  if  I  could, 
some  way  out  of  giving  effect  to  this  condition,  and  I 
would  have  been  glad  to  do  so  if,  upon  the  true 
construction  of  these  deeds,  I  could  satisfy  m^seJf 
that  the  settlor  intended  to  limit  the  condition  to  a 
marriage  under  twenty- six.  Bat  I  must  read  the 
deeds  together.    With  a  certain  amount  of  regret,  I 


come  to  fhe  oondnsion  that  the  interest  of  Lady 
Tomer  and  her  possible  issue  have  been  forfeited  and 
that  the  magistrates  at  Bow-street  are  therefdie 
entitled  to  have  the  fund  transferred  to  them  according 
to  the  terms  of  the  settlement. 

Solioitors,  Frere,  Ohdmeley,  &  Co, ;  Boxall  &  Booeall; 
Solicitor  to  the  Treoiury. 


May  3. 


K.  B.  Div. 

(Lord  A.lverstone,  L.O.J..  aud  | 
Wills  and  Kennedy,  JJ.) 

HOOMAIBB  V.  OVBBSEBBS  OF  WlLI^ESDEN.   (a.) 
JueUces —Special  petty  $e$$ion8 — Revi$ion  of  jury  tut — 
Power  to  state  a  case — Summary  JwrMidUon  Ad 
1879  (42  &  43  Vid.  c.  47).  s.  SS—InterpreUMiiom  Act, 
1889  (52  (t  53  Vid,  c  63),  «.  13,  eub-iedion  11. 
Justices  sitting  in  special  petty  sessions  for  the  pmrpose 
of  revising  jury  lists  are  not  a  court  of  summary  jkHs^ 
diction,  and  have,  therefore,  no  poirer  to  state  a  special 
case  for  the  opinion  of  the  court  untltr  sedion  ^  of  the 
Summary  Jurisdidion  Ad,  1879. 
Case  stated. 

The  case  was  stated  at  the  instance  of  the 
appellant  to  raise  the  question  whether  veterinary 
surgeons  are  exempt  from  service  on  juries,  but  was 
subject  to  the  preliminary  point  as  to  whether  in  ^ 
ciroumstances  of  the  case  the  justices  sitting  at 
special  petty  sessions  had  any  power  to  state  a 
case. 

The   following  were   the  reasons,  in  the  opudoi 
of  the  justice's:    (1)  There  was  no  '*  hearing  of  sii 
injunction  or  complaint "  as  required  by  eeotioQ  S  of 
the  Summary  Jurisdiction  Act.  1879 ;  (2)  the  jntiess 
were  not  a  court  of  summ%ry  jurindiction  within  sac- 
tion  33  of  the  Act  of   1879,  which  empowers  sny 
person  aggrieved,  who  desires  to  question  a  con vietioe, 
order,  determination,  or  oth«>r  proceeding  of  a  coort  of 
summary   jurisdiction,    on    the    ground    that   it  is 
erroneous  in  point  of  Uw,  to  apply  to  the  court  to 
state  a  special  case ;  (3)  the  Interpretation  Act,  1889, 
section  13,  sub-section  11,  enacts  as  foUowi:  *'The 
expression  '  court  of  Summary  jurisdiction '  shall  mean 
any  justice  or  justices  of  the  peace,  or  other  ma^trate, 
by  whatever  name  c«lled,  to  whom  juriadiotiOQ  is 
given  by    or  who  is  authorized  to  act  under  the 
Summary  Jurisdiction    Acts,    whether  in  Bnf^sAd, 
Wales,  or   Ireland,    or   whether,  acting  under  the 
Summary  Jurisdiction  Acts,  or  any  of  them,  or  imder 
any  other  Act,  or  by  virtue  of  his  commission,  or 
under  the  common  law."    The  justices  conoeived  Aat 
the  definition  must  be   governed  by  the  words  *'  to 
whom  jurisdiction  is  given  by  or  who  is  anthoriaad 
to  act  under  the  Summary  Jurisdiction  Act,*'  other- 
wise the  words  at  the  end  of  the  section  would  mnia 
justices  acting  in  any  capacity  whatever. 

The  jurisdiction  of  the  justices  in  this  mattar  was 
given  to  them,  not  under  the  Summary  Joria^ettatt 
Acts,  but  und^r  special  Acts  relating  to  jutors.  Tbey 
could  only  sit  in  special  petty  sessions  within  t^ 
last  seven  days  of  September  (the  Juries  Act,  iSSd 
(6  Geo.  4,  c.  50),  s.  10),  with  nn  adjournment  thereof 
within  seven  days  (25  &  26  Vict  c  10),  a.  8).  It  bad 
been  held  that  justices  siting  in  special  eeaaona  for 
lic««nsing  were  not  a  court  of  summa^  jnriadielaosi 
{BouUer  v.  Kent  Judices,  [1897]  A.  C.  556),  n^w  in 
special  sessions  for  granting  game  licences  (i2.  t.  BM. 
62  J.  P.  301). 

Morton  Smith,  for  the  apoellant. — ^The  jasticea  have 
power  to  state  a  case.    The  expression   '*  court  e^ 

(a.)  Reported  by  Alab  Hoqo,  Esq.,  Barrister-at* 
Law. 
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summary  jnrisdiotioii  '*  is  defloed  by  section  13,  sub- 
section 11,  of  the  Interpretation  Act,  1889,  to  indude 
justioes  acting  under  the  Summary  Jurisdiction  Aot 
*<  or  any  other  Act."  That  is  wide  enough  to  cover 
justices  exercising  their  duties  under  the  Jmies  Aot. 
They  are  also  a  petty  sessional  court  within  sub- 
section 12  of  section  13  of  the  Interpretation  Act, 
1889,  and  on  that  ground  was  a  court  of  summary 
jurisdiction.  The  cases  dted  by  the  junt^ces  are  dis- 
tinguishable. The  case  of  Fourth  City  Mutual  Build- 
ing Society  ▼•  Churchioardena  of  Ea$t  iTam,  [1892]  1 
Q.  B.  661,  is  in  my  favour. 
The  respondent  did  not  appear. 

Lord  Alvbbstonb,  L.O.J.— The  question  we  have 
to  consider  is  wnether  justices  sitting  in  special 
petty  sessions  for  the  purposes  of  revising  and  lulow- 
iog  jury  lists  under  the  Juries  Act,  1825,  have  power  to 
s^ate  a  case  for  the  opinion  of  the  court.  The  power 
of  stating  a  case  is  now  governed  by  section  33  of  the 
Act  of  1879,  which  provides  that  any  person  who 
desires  to  question  a  oonviotion,  order,  or  determina- 
tion of  a  court  of  summary  jurisdiction  on  the  ground 
that  it  is  erroneous  in  point  of  law  or  is  in  excess  of 
jurisdiction  may  apply  to  the  court  to  state  a  case. 
Tbe  language  of  that  section  is  somewhat  wider 
than»>ction  3  of  the  Act  of  1859,  but  in  order  to 
bring  this  case  within  section  33  of  the  Act  of  1879  it 
is  necessary  that  they  should  be  sitting  as  a  **  court  of 
summary  jurisdiction.  Counsel  for  the  appellant  has 
referred  to  section  13,  sub-section  11,  of  the  Interpre- 
tation Act,  1889,  but  I  think  the  meaniog  of  that 
section  is  that  justices  are  a  court  of  summary 
jurisdiction  when  they  are  exercisiog  powers  similiar 
to  those  conferred  by  tbe  Summary  Jurisdiction  Aot, 
but  derived  from  the  common  law  or  from  some 
other  Act.  Now,  I  qaite  agree  that  the  courts  of 
petfy  sessions  may  have  power  uoder  the  Summary 
Jurisdiction  Acts,  but  I  tt^nk  if  it  had  been  intended 
to  provide  by  the  Summary  Jarisdiotion  Act,  1879, 
that  all  justices  sitting  in  petty  sessions  should  have 
power  to  atate  a  case  one  would  have  expected  to  find 
very  diff<*reBt  language  used.  When  one  considers 
section  10  of  tbe  Jarif  s  Act,  1825,  it  B«ems  to  me  that 
there  is  a  class  of  jurisdiction  which  c%unot  be 
properly  described  as  b^ing  und^r  the  Summary 
Jurisdiction  Act,  or  imder  Acts  conferring  similar 
powers.  I  think  it  more  neatly  resembles  the 
proceeding  of  a  public  body  who  act  on  their  own 
knowledge  without  being  fettered  by  the  rules  of 
evidence.  For  these  reasons  I  think  the  objection 
raised  by  the  magistrate's  is  one  to  which  we  must 
give  effect,  and  that  we  cannot  entertain  this  case. 

Wills,  J. — I  agree.  I  only  wish  to  add  that  the 
words  "petty  sessional  court"  as  used  in  section  13, 
sub-section  12,  of  the  Interpretation  Act  is  a  compara- 
tively modern  phrase,  and  I  doubt  very  much  whether 
it  Could  be  found  in  any  Aot  ptssed  more  than  fifty 
years  ago.  I  cannot  help  thinking  that  if  the  Inter- 
pretation Act  had  intended  to  include  special  petty 
Mf'ssions  within  the  definition  of  a  court  of  summary 
jurisdiction  it  would  have  said  so.  Probably  it  will  be 
found  that  the  phrase  petty  sessional  court  is  never 
used  unless  the  tribunal  or  court  to  which  it  is  applied 
is  really  exercising  judicial  powers,  and  dierefore  it 
may  very  well  be  that  that  use  of  the  words  *'  petty 
sessional  court  *'  implies  and  involves  that  the  tribunal 
is  a  court  of  summary  jurisdiction  with  power  to  state 
a  case.  It  would,  however,  be  a  very  considerable 
exteasion  of  existing  notions  to  bring^  all  meetings  of 
justioes  in  petty  sessions  within  the  same  category. 

Kennedy,  J. — ^I  agree. 

Ca$e  ttruck  out. 

SoHottor  for  the  appellant,  O.  Thatcher. 


K  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  >  May  2. 

Kennedy,  J.  j 

AsHTON  V.  Lanoashibe  and  Yobkshibb  Bail- 
way  Co.  (a.) 

Railway —  Bye-law —  Intermediate  ataiion  •»  Fasienger 
breaks  journey  at  a  junction  where  it  wa$  necessary 
for  her  to  change— Right  of  company  to  treat  contract 
ended  and  to  require  ticket  to  he  given  up  if  passenger 
leaves  the  staticn. 

The  plaintiff  took  a  return  ticket,  availahle  for  seven 
days,  on  the  aefendanfs  line  from  Ghorley  to  Manchester. 
She  returned  the  same  day  hy  a  train  from  Manchester 
which  only  brought  her  as  far  as  Bolton,  wJiere  she  h<id 
to  change  and  wait  some  half-hour  for  the  next  train  to 
ChorUy.  She  therefore  determined  to  visit  a  friend  in 
the  town  and  to  return  in  the  evening  by  a  later  train. 
On  quitting  the  station  the  ticket  collector  informed  her 
that,  as  the  next  train  would  he  leaving  for  Chorley 
shortly,  if  she  did  not  go  by  it  but  left  the  stcUion  and 
returned  by  a  later  train,  she  must  give  up  her  ticket  and 
rt-book.  She  gave  up  her  ticket  under  protest,  and  on 
completing  her  return  journey  by  a  subsequent  train  took 
a  ticket  to  Chorley,  for  which  she  paid  11  J/?.  In  an 
action  by  her  to  recover  the  sum  so  paid, 

field,  that  in  the  absence  of  special  terms  a  contrcict  by 
a  railway  company  to  carry  a  passenger  from  one  station 
to  another  do^s  not  give  the  passenger  a  right  to  break  the 
journey,  although  the  station  where  the  passenger  desires 
to  alight  and  stay  for  a  time  is  a  junction  at  which  he  or 
she  tvas  obliged  to  change  trains.  Therefore,  in  the 
present  cctse,  the  sum  paid  for  a  ticket  from  Bolton  to 
Chorley  could  not  be  recovered  back  by  the  plaintiff  from 
the  company. 

Appeal  by  the  company  from  a  decision  of  the 
r«»giatrar  of  the  county  court  of  Lancashire  holden  at 
Chorley. 

The  action  was  brought  to  recover  the  sum  of  11^. 
paid  by  the  plaintiff  to  the  defendants  under  protest 
in  the  following  drcumstaoces : 

On  the  loth  of  September,  1903,  Mrs.  Ashton,  the 
plaintiff,  wdo  lived  at  Chorley,  took  a  return  ticket 
from  Chorley  to  Manchester  available  for  seven  days. 
On  the  same  day  she  started  back  from  Manchester 
by  a  train  which  went  as  f  at  as  Bolton  on  the  way  to 
Chorley,  but  diverged  at  Bolton  and  went  on  to 
Blackburn.  No  question  was  raised  as  to  the 
plaintiff's  right  to  travfl  by  this  train  as  far  as 
Bolton.  At  Bolton  she  alighted.  Half-an-hour 
afterwards  a  train  was  timed  to  leave  Bolton  for 
Chorley,  but  as  she  wanted  to  pay  a  visit  in  the  town 
of  Bolton,  she  decided  to  return  by  a  later  train  and 
left  the  station.  The  ticket  collector  required  her  to 
give  up  her  return  ticket,  and  she  had  consequently  to 
take  a  new  ticket  from  Bolton  to  Chorley  at  a  cost  of 
ll^d ,  which  sum  she  claimed  to  recover  in  this 
action. 

The  registrar  held  that  the  case  of  a  person  making 
a  necessary  change  at  a  junction  could  be  distinguished 
from  that  of  a  passenger  who  alighted  at  an  inter* 
mediate  station  from  a  train  which  would  have  carried 
him  direct  to  his  destination.  Tfie  bve-laws  which 
applied  in  the  latter  case  oonld  not,  in  his  opinion,  be 
deemed  to  extend  to  the  former  unless  the  language 
of  them  was  strained.  He  therefore  entered  j  udgment 
for  the  plaintiff  for  ll^d.  against  the  defendants. 
Hence  the  appeal  by  the  railway  company. 

C.  A.  Russell,  K.C.,  and  Openshaw,  for  the  defend- 
ants. 


(a.)  Reported  by  Bbskinb  Beid,  Esq.,  Barrister-at- 
Law. 
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High  Coukt. 


Arthur  PoufeU,  K^O.^  and  Woodfin,  for  the  plaintiff. 

Lord  Alvsbstonb,  L.O.J. — ^This  is  not  a  questioo, 
as  it  seenis  to  me,  of  the  riffht  of  a  passenger  to  leave 
the  railway  company's  premises  while  waiting  for  a 
train  in  wbioh  to  oondnne  his  journey.  The  plaintiff 
is  seeking  to  impose  on  the  company  the  aaty  of 
oarrying  her  by  two  separate  transits,  and  th«)  effect  of 
her  coontel's  contention  would  be  that  she  could 
daim  a  ri|eht  to  terminate  the  oontraotual  relations 
betweea  herself  and  the  company  and  to  f  esume  them 
again  at  her  will.  We  must  apply  our  common  ^ 
knowledge  of  the  ordinary  incidents  of  railway 
travelling.  Everybody  knows  what  is  meant  by 
breaking  a  journey.  Tickets  are  sometimei  issued  by 
railway  companies  with  special  terms  enabliog  the 
passenger  to  break  the  journey  at  certain  stations 
— that  is,  to  leave  the  company's  premises  and 
then  to  return  and  resume  the  journey  under  the 
same  contract.  Oonnsel  for  the  plaint^  contended 
that  this  is  the  common  incident  of  every  rail- 
way journey;  that  a  return  ticket  from  Ohorley 
to  Manchester  and  back  implies  a  contract  by 
the  railway  company  not  only  to  carry  the  holder 
of  the  ticket  from  Ohorley  to  Manchester  and  back, 
but  also,  if  the  train  stops  at  any  station  between  the 
termini,  and  the  passenger  is  minded  to  leave  the 
railway,  to  peroiit  him  to  do  so  and  to  return  and 
resume  the  journey  when  he  pleases  and  so  to  travel 
between  two  termini — ^there  being  nothing  on  the 
ticket  to  designate  the  particular  train  or  to  limit 
the  number  of  the  trains  by  which  the  plaintiff  migtit 
travel — hy  a  series  of  journeys  instead  of  one  journey. 
I  can  see  no  ground  for  suggesting  that  that  is  the 
contract  of  the  company.  It  is  well  koown  that  a 
passenger  by  leavmg  the  station  breaks  off  contrac- 
tual relationship  with  the  railway  company.  The 
contract  of  the  defendants  was  to  carry  the  plaintiff 
from  Chorley  to  Manchester  aod  back  by  one  con- 
tinuous ooutraotuftl  operation,  not  to  perform  that 
operation  pieoemeal  by  enabling  the  plaintiff  to  enter 
into  a  series  of  contractual  relations  from  hour  to  hour 
or  day  to  day  as  and  when  she  pleased.  The  appeal 
mutt  therefore  be  allowed. 

KsiTNEDT,  J. — I  am  of  th^  same  opinion.  The 
plaintiff's  contention,  if  sound,  would  convert  one 
single  contract  to  carry  a  passenger  from  London  to 
Liverpool  into  a  series  of  separate  contracts  to  carry 
from  London  to  the  first  intermediate  station,  and  so 
on  from  each  intermediate  station  to  the  next,  and 
t^en  from  the  last  intermediate  station  to  Liverpool. 
I  think  It  clear  that  apart  from  special  terms  passengers 
have  no  right  to  deviate  or  to  break  the  journey. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Woodcocks,  Ryland,  & 
Parker,  for  0.  Moorhouse,  Mauchester. 

Solicitor  for  the  respondent,  William  Battle,  for 
John  Whitfield,  Chorley. 


Jane  13. 


IN  BANKRUPTCY. 

K.  B.  Div.  I 

(Bigham   and  Darling,  JJ.)/ 

In  re  EvBBSOir. 
Ex  parte  The  Official  Rbosiybr.  (a.) 

Bankruptcy — Practice^AppeaU  from  county 
Leave  to  appeal^Bankruptcy  Act,  1883  (46  <fe  47  Vkt 
c.  52),  8.  104 — Bankruptcy  Appeals  {County  Oomrts^ 
Act,  1884  (47  Vkt.  c.  9),  s.  2— Bankruptcy  Euim,  rr. 
129  (2),  134  (a). 

Except  hy  leave  of  t?ie  county  court  judye  no  ameaX  Urn 
to  the  Divisional  Court  from  any  order  retatiny  to 
property  when  it  is  apparent  on  the  face  of  the  prtxeed- 
ings  that  the  money  or  money^s  worth  involved  does  w4 
exceed  £50  in  value,  A  refusal  of  leave  to  appeal  is  wi 
an  **  order  subj*^  to  appeal**  within  the  tneaniny  cf 
section  104  (2)  of  the  Bankruptcy  Act,  1883. 

Appeal  from  the  decision  of  the  county  ooort  jod^ 
at  Newport,  M.m,,  refusing  ti  avoid  at  a  frandoisat 

S reference  a  payment  of  £16  12s.  6d.  made  by  ^ 
ebtor  to  a  creditor  within  three  months  of  bnk- 
ruptcy. 

Tee  county  court  judge  refused  leave  to  appesL 
whereupon  application  was  made  ex  parte  to  BrBoa, 
J.,  in  chambers  (acting  as  bankruptcy  judge  in  the 
abseuce  of  Wright,  J.),  for  leave  to  appeal,  and  tht 
application  was  granted. 

Muir  Mackenzie,  for  the  appellant. 

Hansell,  for  the  respondent— There  is  a  i 
objection  to  this  appeal  being  heard,  the 
worth  involved  does  not  ezoeed  £50,  and  by  raJe  1:9 
(2) :  **  Except  by  leav^  of  the  c^urt  no  appeal  to  tte 
Court  of  Appeal  shall  be  brought  when  it  is  appanet 
from  .the  proceedings  that  Uie  money  or  msmefs 
worth  involved  does  not  exceed  £50.'*  If  tkii  nk 
be  read  in  conjunction  with  section  2  of  the  Beak- 
ruptcy  Appeals  (County  Courts)  Act,  1884,  wtaek 
assigns  appeals  from  county  courts  to  the  Dtviaaaal 
Court  instead  of  the  Court  of  Appeal,  it  is  dear  diet 
*'  the  court "  in  rule  129  must  mean  the  coonty  coeit. 
[BiQHAM,  J.—'* The  court"  evidently  means  tbc 
court  of  original  jurisdiction.] 

Muir  Mackenzie. — ^There  is  a  right  to  coaas  mi 
question  the  order  of  the  counts  court  judge  lefaHig 
leave  to  appeal.  By  section  104,  subooeotion  X  ai 
amended  by  section  2  of  the  Bankruptcy  ftppwh 
(County  Courts)  Act,  1884,  or^erw  in  bankroplef 
matters  in  the  county  court  shall,  at  the  ^'^rtnuffl  d 
the  party  aggrieved,  ba  subject  to  ^)p*al  to  tbi 
Divisional  Coi^  and  by  rule  134a  it  is  provided  tbt 
wbere  there  is  an  appesl  to  the  BKgh  Court  froa  tks 
county  court  anv  order  not  involvmc  the  drrwina  d 
the  appeal  may  be  made  by  the  bankruptcy  jndg*  d 
the  High  Court,  who  in  tins  case  was  rnprraanteil  bf 
Bruce,  J. 

Hansell,  in  reply.— An  order  refnsiog  laavs  t? 
app^l  is  not  an  ''  order  *'  from  which  an  apppal  Ivi 
within  the  meaning  of  the  Act:  Laimg  v.  S»dt»\ 
[1901]  A  C.  210. 

BiGHAM,  J. — ^The  preliminary  objeotioii  mvat  fgt- 
vaiL  It  appears  on  the  face  of  the  notioe  of  wmbt» 
that  property  of  less  than  £50  in  value  ia  invoiwit 
and  the  case  therefore  comes  within  mla  139  I 
**  Except  by  leave  of  the  court  no  appeal  to  tha  Cov^ 
of  Appisal  shall  be  brought  when  it  is  apparsat  ttm 
the  proceedings  that  the  money  or  mooey^a  wot^ 
involved  does  not  exceed  £50.*'  **  Court**  ^p 
means  the  court  of  original  jurisdiction*  in  tha  ev 

(a.)  Beported  by  P.  J£.  "Fraxqkr^  Bk|., 
at-Law. 
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tike  oonnty  oonrt  and  "oonrt  of  appeal'*  means  in  this 
o«8e  the  Dmaional  Oonrt.  The  leave  of  the  oovntr 
ormrt  to  appeal  in  this  case  has  never  been  granted, 
and  therefore  it  oavnot  be  heard. 

It  is  argued  that  yon  can  appeal  from  a  refusal  of 
leave  to  appeal,  and  it  is  stid  that  Brace,  J.,  in 
dhambers  has  reversed  the  ooonty  oonrt  judge.  We 
do  not  think  that  an  order  refusing  leave  to  appeal  is 
an  "  order  "  from  whioh  any  appeal  can  be  brought 
ataU. 

Dabldto,  J.— I  agree.  It  has  been  armed  that  if 
the  court  below  rorases  leave  to  appeu,  you  can 
smpeal  against  that  refusal,  the  result  of  which  is 
tbat  you  can  appeal  without  the  leave  of  the  court 
below.  If  that  contention  is  right,  there  is  no  mean- 
ing in  the  words,  "except  by  leave  of  the  court 
•     .    .    noappealshallbe  Drought  "in  rule  129. 

App&cU  dUmisied. 

Solicitor  for  appellant,  SolicUar  to  the  Board  of 
Trade. 

Solicitor  for  respondent,  F.  Kinch. 


|SOU0e  Of  %Ottfi. 

(England).  [  ^^  ^''• 

OAinroN  Bbhwbbt  Oo.  (Ldotxd)  v.  Gas  Light 
AVD  OoKB  Co.  (a.) 

Goi—Arreare  of  ga$  rent  due  by  outgoing  tenant^Pur- 
chaee  by  incoming  tenant  of  outgoing  tenanfa  hmnees 
and  intereet  in  premiees — Bight  to  recover  from 
incoming  tenant— Uaeworks  Claueee  Act,  1847  (10  ^ 
11  Vict.  0.  16),  $.  IQ—Metropolie  Ga»  Act,  1860  (23  & 
24  Vict.  c.  126),  $.  39— Qfa«  Light  and  Coke  Co.'e 
Act,  1872  (36  A  36  Viet.  c.  axciii.),  s.  18. 

Under  the  ISth  section  of  the  Gaa  Light  and  Coke  Co.'e 
Act,  1872,  an  incoming  tenant  who  m$  purchased  <Ae 
goodwill  of  hie  predecessor  and  continues  to  carry  on  the 
btuiness  on  the  premises,  but  does  not  require  a  supply  of 
gas,  is  not  liable  for  arrears  of  gas  rate  due  by  the  out- 
going  tenant.  Should  Ae  require  a  supply  for  the 
premises  himself,  then  tJie  gas  company  may  insist  on 
payment  of  these  arrears  as  a  condition  of  such  supply. 

Decision  of  the  Court  of  Appeal  (61  W.  B.  666, 
[1903]  1  K.  B.  693)  reversed. 

Oas  light  and  Coke  Co.  v.  Mead,  46  L.  J.  M.  C. 
71,  24  W.  B.  Dig.  Ill,  approved. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Yaughan  Williams,  Stirling,  and  Mathew,  L.JJ.) 
(reported  61  W.  B.  666,  [1903]  1  K.  B.  693),  whioh 
reversed  that  of  the  Divisional  Court  (Lord  Alver- 
■tone,  L.CJ.,  and  Darling  and  Channell,  JJ.). 

In  June,  1901,  the  lessee  and  occupier  of  a  house  in 
the  Harrow-road,  where  he  carried  on  the  business  of 
a  grocer  and  retidl  wine  and  spirit  and  beer  merchant, 
sold  his  interest  in  the  premises  and  the  good  will  of 
his  business  to  the  appeUants,  and  gave  up  possession 
to  them,  leavinff  £10  Is.  3d.  due  for  arrears  of  gas 
supplied  to  him  Dy  the  respondent  gas  company. 

Tne  appellants  continuea  to  carry  on  the  business, 
bat  made  no  applicatbn  for,  nor  did  they  require, 
any  gas  from  the  respondents,  who,  however,  sued 
the  appellants,  the  brewery  company,  for  these 
arrears  under  the  18th  section  of  the  Gas  Light  and 

(a.)  Beported  by  C.  H.  Qbafion,  Esq.,  Barrister- 
at-Law. 


Coke  Co.  Act,  1872,  and  the  Divisional  Court  thought 
they  were  not  liable. 

The  Court  of  Appeal  held  that  they  came  within 
one  of  the  excepnons,  and  that  consequently  the 
arrears  might  be  recovered  from  them  at  lae  incoming 
tenant  continuing  the  business  of  his  predecessor  from 
whom  the  goodwill  had  been  purchased. 

The  various  sections  of  the  Acts  sufficiently  appear 
in  the  judgment, 

C.  A.  Bussdl,  K.O.,  and  A.  H.  Spohes,  for  tbt 
appellants. 

Danekwerts,  K.O.,  vadB.  Vaughan  WUliamit  for  the 
respondents. 

Lord  Macnaohten. — ^In  this  case  the  respondents, 
the  Gas  Light  aud  Coke  Co.,  sued  the  Caonon 
Brewery  Co.  for  arrears  of  gas  rates.  The  Court  of 
Appeal  supported  the  daim  and  gave  judgment. in 
favour  of  the  gas  company.  The  arrears  were  not 
attributable  to  any  default  on  the  part  of  the  Iwewery 
company.  The  brewery  company  had  no  relations 
with  the  ff as  company  in  the  past.  They  do  not  pro- 
pose or  desire  to  have  any  relations  with  them  in 
future.  The  debt  they  have  been  adjudged  to  pay  is 
not  their  debt  in  any  sense.  It  is  the  debt  of  the 
outgoing  tenant,  whose  interest  in  the  premises 
supplied  with  the  unpaid  gas  they  have  purchased, 
ana  whose  trade  or  business  they  are  now  continuing. 
The  claim  was  made  on  the  strength  of  the  following 
section  of  the  Gas  Light  and  Coke  Cc's  Act,  1872 : 
'*  18.  In  case  anv  consumer  leave  the  premises  where 
gas  was  suppUed  to  him  without  paying  to  the  com* 
pany  the  rate  or  meter  rent  due  m)m  him,  the 
company  shall  not  require  from  the  next  tenant  of  the 
premises  payment  of  the  arrears  so  left  unpaid  unless 
the  incoming  tenant  agreed  with  the  defaulting  con- 
sumer to  pay  the  arrears,  or  unless  the  incoming 
tenant  shall  continue  the  trade  or  business  of  the 
outgoing  tenant,  and  shsU  have  psid  to  the  owner, 
lessee,  or  mortgagee  in  possession,  or  to  the  outgoing 
tenant  of  such  premises,  a  consideration  for  so  doing, 
but  the  company  shall,  notwithstanding  any  such 
arrears,  in  the  absence  of  collusion  between  the  out- 
going and  iocoming  tenant,  supply  sas  to  the  in- 
coming tenant  as  required  by  thii  Act  on  being 
required  by  him  to  do  sa"  The  grounds  on  which 
the  Coiurt  of  Appeal  proceed  are  these :  Their  view 
is  that  when  the  Act  sajrs  that  the  gas  company  shall 
not  require  from  an  mcoming  t^ant  payment  of 
arrears  left  unpaid  b;f  the  outgoing  teuant  unless  one 
or  other  of  two  conditions  is  fulfilfod,  it  is  necessarily 
implied  that  if  either  of  those  conditions  is  fulfilled 
such  payment  may  be  required.  Now,  it  is  admitted 
that  the  second  conditio  has  been  fulfilled  in  the 
case  of  the  brewery  company.  The  gas  company, 
therefore,  they  say,  are  authorized  oy  this  Act 
to  require  payment  of  the  arrears  from  the  brewery 
company.  Then  comes  the  question,  what  is 
the  meaning  of  the  word  "require*'?  To  solve 
that  ouestion  the  learned  judges  of  the  Court  of 
Appesl  turn  to  the  la«t  sentence  of  the  section.  And 
there  they  find  an  absolute  obligation  on  the  part  of 
the  gas  company  to  supply  gas  to  an  incoming  tenant 
notmthstanaing  the  existence  of  arrears  owing  by  his 
predecessor  in  title.  The  next  step  is  easy  enough. 
As  the  obligation  to  supply  the  incoming  tenant  is  in 
their  opinion  absolute  and  unconditional,  it  would 
be  idle  to  tell  the  gas  company  that  they  may 
require  payment  of  arrears  unless  power  is  given 
to  enforce  compliance  with  the  demand.  Henca  it 
follows  that  the  word  *' require'*  imports  liability 
on  the  part  of  the  incoming  tenant,  and  confers 
a  right  of  action  on  the  gas  company.  The  result  is 
certainly  startling.    Gbs  oompanips  in  the  Tn^frop  >1i«, 
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alone  of  all  traders,  corporate  or  nninoorporate,  are 
pri^eged  in  certain  cases  to  odlleot  debts  doe  by 
d^ulting  customers  from  persons  who  have  never 
been  and  never  mean  to  be  customers  of  theirs.  The 
learned  judges  of  the  Gonrt  of  Appeal,  in  deciding 
against  the  prewery  company,  advisedly  overruled  a 
dedsion  of  l^ladkbmm  and  Lush,  JJ.,  which  was  in 
point  and  directly  contrary  to  their  view.  I  refer  to 
the  case  of  The  Chu  Light  and  Coke  Go.  v.  Mead^  45 
L.  J.  M.  0.  71,  24  W.  E.  Dig.  Ill,  d<»otded 
in  1876.  There  is.  however,  as  Mr.  Bossell 
pointed  ont,  one  flaw  in  the  reasoning  of  the 
Court  of  AppeaL  The  learned  judges  have  over- 
looked a  few  words  in  section  18.  The  obligation  on 
the  part  of  the  gAS  company  to  supply  gas  to  an 
incoming  tenant  is  not  absolute  or  unconditional.  It 
is  qualified  by  the  words  *'  as  required  by  this  Act." 
When  the  history  of  gas  legislation  in  the  metropolis 
is' borne  in  mind,  those  words  are  very  fiignificant,  and 
the  difficulty  created  by  a  provision  at  first  sight 
indirect  and  obscure  vafushes  altogether.    Originally, 

SM  companies  in.  the  metropolis  were  free  to  extend 
eir  wo»s  as  they  pleased.  The  system  of  separate 
districts  was  unknown.  The  service  of  gas  was  left 
to  tiie  ordinary  laws  of  supply  and  demand.  At 
length,  "  in  order  to  economise  capitsl  and  avoid  the 
too  frequent  opening  of  streets,"  the  principal  com- 
puiies,  including  the  Gas  Light  and  Coke  Co.,  agreed 
to  condGbe  their  supply  of  gas  to  separate  districts. 
This  arrangement  was  coomrmed  and  regulated  by 
the  Metropolis  Gas  Act,  1860.  «  Districtiog."  to  use 
an  expres&on  found  in  the  Act,  made  a  great  change 
in  the  position  of  gas  companies.  In  its  own  district 
each  company  obtained  a  monopoly.  It  was,  there- 
fore, necessary,  in  the  interest  of  consumers,  to  place 
certain  restrictions  on  dealings  between  gas  companies 
and  intending  customers.  Subject  to  the  provisions 
of  the  Metropolis  Gas  Act,  1860,  every  gai  company 
was  still  left  free  to  enter  into  any  contract  with  any 
owner,  occupier,  or  local  authority  for  the  supply  of 
gas  *'  in  such  maimer  and  on  such  terms  and  condi- 
tions" as  the  parties  might  agree  (section  19).  But 
by  section  21  no  contract  for  the  supply  of  gas  was  to 
ccmtain  *'  any  term  or  condition  contrary  to  any  of  the 
provisions  "  of  the  Act.  And  then  came  section  39, 
which  is  word  for  word  the  same  as  section  18  of 
the  Gas  Light  and  Coke  Co.'s  Act  of  1872,  except 
that  the  latter  section  introduces  for  the  first  time  the 
condition  about  the  incoming  tenant  continuing  the 
trade  or  business  of  the  outgoing  tenant.  Now,  the 
Gas  Clauses  Act,  1847.  the  Metr^olis  Gas  Act,  1860, 
and  the  several  Acts  of  the  Ghw  Light  and  Coke  Co., 
by  incorporation  and  reference,  all  form  one 
code,  and  the  expression  *^  this  Act"  in  section  18  of 
the  Act  of  1872  includes  them  all.  The  result  is  that 
if  the  brewery  company,  on  taking  over  the  premises, 
had  required  a  supply  of  gas,  they  and  the  gas  com- 
pany might  have  entered  into  any  contract  in  relation 
to  such  supply  not  contrary  to  any  of  the  termiand 
conditions  of  the  code.  As  a  condition  of  such  supply 
the  gas  company,  under  the  droumstances,  might 
have  rtpquired  from  the  brewery  company  payment  of 
the  arrears  left  unpaid  by  the  outgoing  tenant.  But 
inasmuch  as  the  brewery  company  do  not  require  the 
gas  company  to  supply  them  with  gat,  section  18  of 
the  Act  of  1872  does  not  apply,  and  the  gas  company 
are  not  in  a  position  to  require  payment  of  arrears 
from  the  brewery  company.  I  am,  therefore,  of 
opinion  that  the  decision  in  The  Oa$  Light  and  Coke 
Co,  V  Mead  wa«  quite  correct,  and  that  the  ord«*r  of 
the  Court  of  Appeal  in  the  present  case  ought  to  be 
reversed,  with  costs,  both  here  and  below,  and  I  move 
your  lordships  accordingly. 

Lord  Dayst.— I  think  that  the  decision  in  the  case 


of  The  Gob  Light  and  Coal  Co.  ▼.  Mead  was  right, 
though  the  reasons  for  it  are  not  very  fully  or  dearly 
expressed  in  the  reported  judgments  of  the  learned 
judges.    In  my  opinion  the  question  for  our  deddcn 
turns  exclusively  on  the  proper  construction  to  be 
put  on  section  18  of  the  Gas  Light  and  Coke  Co.'s 
Act  of  1872 ;  but  in  order  to  understand  and  apply 
that  section  it  is  necessary  to  consider  the  law  regu* 
lating  the  relations  between  the  gas  company  and 
their  customers  at  that  date.      Without  troubling 
your  lordships  with  goiug  through  the  seotions  A 
the  various  Acts  to  which  reference  has  been  mad% 
the  situation  may  be  summed  up  thus :  Tii»  ooenplsr 
of  any  premises  within  the  district  had  a  right  to 
require  a  supply  of  gas  to  the  premises  subject  to  his 
entering  into  a  contract,  if  so  required  by  the  gas 
company,  to  pay  gas  rates  for  such  supf^ly  for  two 
years,  and  subject  to  his  giving  security  if  required 
(see  sections  14  and  15  of  the  Metropolis  Gas  Act, 
1860).    The  remedies  of  the  gas  company  for  recovery 
of  the  gas  rates  were  by  summons  or  action  against 
the  consumer  to  whom  the  gas  had  been  supplied, 
and  the  company  was  empowered  to  stop  the  gas 
from  entering  the  premises  of  such  person  by  oattiiig 
o£f  the  service  pipe  (section  16  of   the  Gasworks 
Clauses  Act,  1847).    Section  18  of  the  gas  company's 
Act  of  1872  deals  with  the  case  of  a  ohan^^  in  the 
occupation  of  the  premises.    In  its  original  form  this 
section  is  first  found  in  the  Metropolis  Gas  Act,  1860, 
section  39  of  which  is  identical  with  this  section, 
except  that  the  words  '*  uoleis  the  inooming  tenaat 
shall  continue  the  trade  or  business  of  the  outgoing 
tenant,  and  shall  have  paid    ...    a  ocmsideration 
for  so  doing  "  are  omitted.    It  reappears  in  the  same 
form  in  the  gas  company's  Act  of  1870,  where  it  is 
fouad  in  a  group  of  clauses  (12  to  14)  enabling  the 
company  to  require  a  contract  to  be  signed  at  any 
time,  and  to  require  an  incoming  tenant  to  give 
security,  as  well  as  the  person  to  whom  the  supply 
was  originally  made,  and  in  each  of  these  csaes  the 
remedy  of  the  cooDipany  was  to  discontinue  the  supply 
of  gas  and  remove  the  meter,  and  providing  also  that 
where  the  occupier  is  an  agent  or  servant  ol  some 
other  person  such  last-mentioned  person  shall   be 
liable  to  pay  gas  rent  to  the  company  in  the  Msae 
manner   and  to  the  same  extent  as  the  ooonpier* 
I  am  of  opinion  that  it  would  be  contrary  to  sound 
prindples  of  construction  to  imply  from  such  negative 
words  as  you  find  in  section  18  of  the  gas  oompaiy's 
Act,  1872,  an  affirmative  enactment  giving  a  richt  of 
action  ag«in8t  an  incominf^  tenant  coining  withm  tha 
excepted  description  for  hu  predecessor's  debt  if  soma 
other  construction  can  be  found  for  the  w<»ds.    I  aoa 
of  opinion  that  there  is  another  construction  whioh 
does  less  violence  to  the  words   and  is   the  right 
^Qstruction.    The  Master  of  the  Bolls  expresaed  the 
opinion  that  the   learned  judges  would   not   hjKW% 
decided  Mead*s  case  as  they  did  had  they  not  thooglit 
that  the  gas  company  had  a  right  to  cut  off  tha 
supply  as  against  the  incooiing  tenant  till  the  arreaxa 
owing  by  the  outgoing  tenant  were  paid.    If  ttej 
thought  so,  I  am  not  so  certain  as  the  Master  of  tbe 
Bolls   is   Uiat   they   were   wrong;    for   the   wonia 
*' premises  of  such  person"  may  be  ooostnied    mm 
descriptive  only  of  the  premises  in  respect  of  whiok 
the  supply  of  gas  has  been  made.    But  it  is  not,  is 
my  opinion,  necessary  to  dedde  this  question  for  tiaa 
purpose  of  construmg  section  18  of  the  Act  of  18T8L 
I  think   that  the  words  *'the  company  shall  not 
require  from  the  next  tenant  of  the  premisas  paymflot 
of  the  arrears  so  left  unpaid  "  are  amply  sat^ed  by 
referring  them  to  the  conditions  of  supply  to  the  nmm 
tenant,  and  mean  that  the  company  shaU  not  require 
payment  of  the  arrears  as  a  condition  of  oontmutis^ 
such  supply  or  before  entering  into  a  contract  for  tiba 
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fame.  And  I  oonstroe  the  wordi  at  the  end  of  the 
■entenoe  "but  the  company  shall,  notwithstanding 
any   sooh    arrears     •     •  supply   gas   to    the 

inooming  tenant"  as  meaning  a  tenant  within  the 
proteotion  of  the  seotion,  or  (m  other  words)  I 
read  the  words  of  ezoeption  <*  unless,  &o.,**  as 
applioable  to  the  whole  of  the  seotion.  The 
riMt,  therefore,  from  whioh  an  inooming  tenant 
who  is  within  one  of  the  two  excepted  descriptions  is 
excluded  is  that  whfoh  other  incoming  tenants  enjoy 
^-of  being  entitled,  notwithstanding  tne  arrears,  to  a 
supply  of  gas  by  the  company  if  re(g[nired  by  him. 
Tlds  seems  to  me  to  me  an  harmonious,  coonstent, 
and  n^ooal  construction  to  the  whole  section  without 
doinff  any  violence  to  the  words  or  making  any  such 
imphcation  as  that  of  a  right  of  action  against  one 
person  for  another  person's  debt  The  construction 
which  I  have  tiiusput  on  section  18  appears  to  me  to 
be  favoured  by  the  context  in  which  the  correspond* 
ing  dense  is  found  in  the  Act  of  1870  in  two  reqwctt. 
In  tiie  first  plao^,  it  gives  the  company  the  same 
remedy  agemst  the  excepted  persons  as  they  have 
against  an  incoming  tenant  who  refuses  to  sign  a 
oontract  or  to  give  security,  and  in  the  next  place,  in 
secHon  14  of  tne  Act  of  1870,  where  it  was  intended 
to  make  one  man  liable  for  another's  debt,  it  is 
properly  done  by  express  words.  The  result  is  that, 
in  my  opinion,  the  appellant,  coming  within  one  of 
the  excepted  descriptions  of  incoming  tenants,  if  he 
requires  a  supply  of  gas,  will  have  to  pay  the  outgoing 
tenant's  arrears  before  he  can  obtain  it ;  but  if  he  does 
not  require  a  supply,  he  is  under  no  liability,  and 
cannot  be  sued  for  the  arrears.  I  am,  therefore,  of 
opinion  that  the  appeal  should  be  allowed,  with  costs 
here  and  below. 

Lord  Jahbs  of  Hxbibfobd  read  a  short  judgment 
to  the  same  effect. 

Lord  BoBEBTSOV.— As  is  justly  observed  by  Stirling, 
L.J.,  *'  it  is  an  unusual  ^eoe  of  legislation  to  make  a 
person  who  has  not  incurred  a  Seht  liable  to  pay 
to  it"  Tlie  facts  of  the  present  case  give  peculiar 
pcdnt  to  that  remark.  The  appellant  company  have 
no  sort  of  relation  to  the  respondents,  have  never 
used  their  gas,  and  want  none  of  it.  They  have 
merely  bought  the  business  of  a  customer  of  the 
respondoits,  who  left  owing  them  for  his  gas.  On 
no  doctrine  or  principle  of  law  or  ethics  can  it  be 
suggested  that,  apart  nom  statutory  enactment,  there 
is  any  obligation  on  the  appellants  to  pay  this 
account.  This  being  so,  the  respondents  can  onlv 
succeed  by  showing  some  positive  enactment  that  A 
shall  pay  B's  debt.  Now  I  have  never  been  able  to 
see,  in  &e  section  relied  on,  either  the  form  or  the 
substance  of  sudi  an  enactment.  The  main  proposi- 
tion of  the  section  is  negative,  that  is  to  say,  it 
prevents  the  respondents  doing  somethingwhich  ic 
assumes  them  to  have  the  power  to  do.  This  seems 
to  me  to  furnish  the  key  to  the  enactment.  Before 
looking  at  the  exceptions  we  have  ffot  to  find  out 
what  it  is  to  which  they  are  exceptions.  We  have 
got  to  find  out  something  which  the  respondents  had, 
antecedently,  the  right  to  require,  for  it  is  this  which 
(witii  the  exceptions  stated)  the  Act  is  going  to 
prevent  Well,  now,  two  competing  theories  are  put 
forward.  The  one  is  that  the  word  "  require"  means 
require  as  a  condition  of  supplying  gas.  It  seems  to 
me  that  this  is  dearl  v  the  meanms  of  the  word,  at 
all  events  in  the  Act  of  1860,  in  which,  as  seotion  39, 
this  section  first  appears.  The  Act  deals  with  the 
question  what  are  to  be  the  contractual  relatbns 
between  the  gas  company  and  its  customers,  and 
what  may,  and  what  may  not,  be  the  conditions  of 
the  contract  Among  other  things,  the  oon^Mnv 
may  not  require  from  a  new  occupier  payment  A  his 


predecessor's  arrears,  and  so  on.  Now  it  is  difBloult 
to  suppose  that  when  this  section  was  put  into  subse- 
quent Acts  it  was  intended  to  have  a  new  and  different 
meaning,  and  in  the  absence  of  anything  to  the 
contrary,  I  should  read  it  in  the  Acts  of  1871  and 
1872  just  as  I  read  it  in  the  Act  of  1860.    The  main 

! proposition   in   the  section,    as   ultimately   framed 
section  18  of  the  Act  of  1872),  is  interrupted  to 
express  the  exceptioos,    but   it  is  resumed  in  the 
latter   part   of   tiie   section.    The   initial   and  the 
condudmg  words   are    correlative    and   co-exten- 
sive.    With   the  exceptions   stated,  says  the   Act 
of  1872,  the  company  shi^  not  require  payment  of 
arrears,  and,  notwithstanding  non-payment,  gas  shall 
be  supplied.    This  construmon  is  su|»port^  when 
the  exceptions  are  looked  to.    The  main  enactment 
being,  in  the  interests  of  the  customer,  to  prevent  a 
new   occupier   being   coerced   by   the   presture   of 
monopoly  mto  a  oontract  to  pay  other  people's  old 
scores,  it  is  fair  enough  that  this  protection  should 
not  be  given  in  the  specified  cases.    The  competing 
theory,  adopted  by  the  Oourt  of  Appeal,  is  that  the 
word  "require"  is  made  to  extend  to  persons  not 
contracting  or  seeking  to  contract  with  the  company. 
Now  it  is  quite  certain  that,  before  this  clause  was 
enacted   at   leist,  they  had   no   riffht  to  sue   the 
successor,  and  the  theory,  therefore,  is  that  the  main 
enactment  forbids   the   exercise  of   a  non-existent 
power.    Accordingly,  the  only  operative  part  of  this 
section  on  this  theory  would  hie  the  exceptions,  and  in 
the  exceptions  to  a  negative  the  respondents  find  the 
statutory  eoactment  of  liability  for  a  third  party's 
debts.    This  seems  to  me  a  grave  infringement  of 
principle  in  statutory  construction,  and  I  say  so  with 
the  less  hesitation  because  the  learned  judg^  do  not 
discuss  thii   difficulty,  and  accordingly  have  done 
nothing  to  remove  it    Where  a  new  liability  is  to  be 
created  the  Legislature  does  it  by  direct  enactment, 
and  Mr.  Spokes  pointed  with  great  force  to  section 
16  of  the  Act  of  1871,  as  showing  that  this  rule  is 
observed  in  the  very  catena  of  statutes  now  before 
your  lordships,  and  in  matter  doiely  germane  to  the 
present  question.    The  exception  to  a  prohibition  is 
primd  facie  the  conservation  of  the  existing  state  of 
thiuffs.    We  were  not  referred  to  any  illustration  in 
legiuation  of  pecuniary  liabilitv  hting  imposed  on  a 
class  of  the  community  by  such  circuitous  methods. 
It  is  in  vain  to  appeal  to  solecistic  or  conversational 
slovenliness  as  justi^ing  far-reaching  implication  in 
statutes  imposinff  Uamlity,  and  it  is  to  be  remembered 
also  that  this  is   not  even  a  case  of  contract  or 
statutory  contract  when  individual  parties  are  dealing 
with  their  own  rights.    In  the  present  case  I  think 
the  true  meaning  of  the  section  is  sufficiently  ascer- 
tafaied,  and   presents   an  intelligent   and   coherent 
enactment;  but,  even  if  the  matter  had  been  left 
more  obscure  than  it  is,  I  should  have  dedined  to 
affirm  the  liability  of  the  appellants. 

Appeal  aUowed. 

Solicitors,    BouUon,    Son,  db  Sandeman,  Bedford; 
Manter-WUliami  A  Bohinmm, 
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COTTBT  OB  APFBALi 


Court  Of  AfiyeaU 


From  Ohaii.  Diy.  \ 

(YaughanWilliainB,  Bomer,  and  > 

Oozens-Hardy,  L.  JJ.)  j 


May  31 ;  Jane  1. 


In  re  H.  L.  Lobobothah  and  Anothbb.  (a.) 

Bolicthr'—CoeiB'— Taxation —  Third  party  — BiU  of 
mortgagee^  wlieitor  taxed  hy  mortgagor — Application 
for  review — Certificate  of  taxing-master — PrcMrftce— 
8olicitor$  Act,  1843  (6  <fe  7  Vict.  c.  73),  a.  38. 

Under  section  38  of  the  Bolicitore  Act,  1843  (6  <€;  7 
Viet.  c.  73),  where  a  third  party  taxes  a  bill,  this  taxa- 
Hon  is  on  the  fooling  of  a  taacMon  between  the  solieitor 
and  the  dient,  and  if  the  third  party  be  only  interested 
in  and  liable  to  pay  tJie  costs  of  one  matter,  under  this 
section,  as  a  matter  of  principle,  Ae  can  obtain  taxation 
of  the  biU  so  far  as  concerns  thai  one  matter  only,  and  on 
the  fooling  of  being  liable  to  pay  only  the  taxed  costs  of 
thaimaUer. 

Where  in  the  taxation  of  a  solicitor's  biU  of  costs  in- 
curred by  him  under  a  mortgage  transtMction,  if  the  third 
party  is  a  mortgagor  and  he  is  only  interested  in  the 
relations  between  the  solicitor  and  his  client,  a  mortgagee, 
so  far  as  they  concern  the  position  of  the  client  strictly  in 
his  character  of  mortgagee,  the  mortgagor  is  entitled 
under  this  section  to  have  tcixation  of  the  solicitor's  bill 
of  costs  limited  to  the  items  of  costs  incurred  by  the  dient 
stricUy  in  his  position  of  mortgagee. 
.  Decision  of  Kekewidi,  J.  {reported  W.  N.,  1904,  p. 
78),  affirmed. 

This  was  an  appeal  from  a  deoision  of  Kekewioh,  J. 
(reported  W.  N.,  1904,  p.  78). 

The  facte  were  as  follows : 

The  matter  oame  before  Kekewioh,  J.,  on  an  applioa- 
tion  to  review  a  oertifioate  of  the  tazinff-master  on 
the  taxation  by  a  mortgagor  of  the  bmof  costs  of 
the  solicitor  of  the  mortgagee  vnder  section  38  of  the 
SoUdtors  Act,  1843  (6  &  7  Tict  o.  73). 

By  an  order  dated  the  19th  of  Angast,  1903,  upon 
the  petition  of  L.  B.  Orossley,  it  appeared  that  L.  H. 
Lon^botham  and  A.  T.  Longbothun,  a  firm  of 
solicitors,  were  employed  by  a  client  on  or  about  the 
payment  off  of  moneys  doe  under  a  mortgage 
ezecnted  by  the  petitioner  in  f  ayour  of  the  client  and 
the  transfer  thereof  to  a  third  party;  and  that  the 
said  solicitors>  on  or  aboat  the  4th  of  July,  1903, 
deliyered  nnto  the  petitioner  their  bill  of  fees  and 
disborsements,  whidi  the  petitioner  was  advised  ought 
to  be  taxed*  and  it  was  accordingly  ordered  that  it  be 
referred  to  the  taxing-master  to  tax  and  settle  the 
jaid  bill,  and  that  the  petitioner  and  also  the  said 
solicitors  produce  before  the  master,  upon  oath  as  he 
should  dirisct,  all  books,  papers,  and  writings  in  their 
custody  or  power  respectively  relating  to  we  matters 
thereby  referred  or  any  of  them. 

The  taxing-master  certified  that  he  had  taxed  the 
bill  upon  the  principles  laid  down  in  In  re  Gray,  49 
W.  B.  298,  [1901]  1  Oh.  239,  49  W.  B.  Diff.  172,  that 
the  taxation  was  on  a  party  and  party  basis,  and  that 
all  the  items  which,  in  his  oi^iion,  could  not  be 
charged  as  between  tlie  mortgagor  and  the  mortgagee 
had  been  taxed  off.  Objection  was  taken  by  uie 
solicitors  to  this  taxation  of  their  biU  of  costs 
under  the  order  of  the  19th  of  August,  1903,  and 
they  presented  a  long  list  of  objections,  to  which 
the  matter  replied  on  the  24th  of  December,  1903* 

The  matter  came  before  Kekewich,  J.,  on  a 
summons,  when  counsel,  in  support  of  the  sum- 
mons,   stronsly    contended    that    the 


(a.)  Beported  by  A.  B.  Tayloxtb,  Bsq.,  Barrister- 
it-Law« 


completely  covered  by  authority,  which   laid  down 
that  the  taxation  of  a  bill  of  costs  of  the  edioitor 
of  a  mortgagee  as  mortgagee  must  proceed  accord- 
ing to  the  roles  which  would  govern  the  taxation 
of  the  same  bill  of  tiie  solicitor  for  the  mortgagee 
personally.     Ss  lordsKdp  thought  that    the  oasei 
which  were  decided  on  the  ccnstraction  of  the  Act  of 
1843,  by  s.  38,  virtually  decided  that  the  taxitioa 
must  proceed  as  between  solicitor  and  client  (theee 
cases  are  found  in  Beavan's  Beports,  vide  infra).    Tke 
learned  judge,  after  stating  that,  apart  from  practice, 
it  was  a  matter  of  very  considerable  importance,  and 
after  hearing  counsel  for  the  applicants,  and  before  he 
heard  counsel  for  the  respondents,  and  also  having 
regard  to  the  decision  of  Oozens-Hardy,  I«.  J.  (then 
Oozens-Hardy,  J.),  in  //i  re  Gray,  above  referred  to, 
upon  which  the  taxation  was  based,  thoogfat  it  was 
desirable  to  obtain  a  certificate   from  the  taxing- 
master  ae  to  what  the  practice  was  at  the  present 
time,  and  he  therefore  prepared  a  short  oase,  stating 
the  facts  and  the  point  which  was  raised,  and  he  also 
gave  the  taxing-master  an  opportunity  <^  eeeing  the 
papers   to  see  exactiy  how  the  point   arose.     He 
received  from  the  senior  taxing-master  a  oertifioate 
in  the  foUowinff  terms :  "  To  the  Honourable  Mr. 
Justice  Eekewioh.    Your  lordship  having  derireda 
certificate  from  the  Master  of  ue  Supreme  Oonrt 
^Taxing  Office)  of   the  practice  genertuly  in  oasee 
between   the  mortgagor  and   the  sdioitor  of  the 
mort^;agee,  I  beff  respectfolly  to  report   that  ilie 
practice  followed  by  the  Masters  under  section  38  ol 
6  &  7  Vict,  0.  73  (the  Solicitors  Act)  up  to  within 
recent  years  was  to  tax  as  between  the  solioifeor  and 
the  dimit  (the  parties  char^ble  in  the  fitit  instsnoej 
and  not  as  between  the  solicitor  and  the  party  liable  to 
pay,  effect,  however,  being  given  as  far  as  posnbla 
to  the  cases  of  Be  Negus  (1895)  1  Oh.  73,  sod  fie 
Abbott  4  L.  T.  N.  S.  476,  and  the  observatiens  ol 
Ontton,  L.T.,  in  Be  Morecroft,  29  SoLioiTOR*8  Joubhal 
471  in  the  Oourt  of  AppeaL    The  principles,  howeter, 
laid  down  by  these  cases  were,  in  tiie  opinion  of  the 
masters,  considerably  extended  by  the  case  of  Be  Oray, 
[1901]  1  Oh.  239,  and  since  that  case  the  imotioem 
theTaxhigO£&ce  in  taxatiims  under  this  section  has 
been  to  tex,  apart  from  the  order,  as  between  the 
solidtor  and  the  party  or  estate  liable  to  pay." 

His  lordship  stated  that  after  that  certifloato  he  felt 
it  his  duty  to  follow  the  nractioe  laid  down,  subject, 
of  course,  to  his  decision  being  reversed  by  the  Oonrt 
of  Appeal. 

He  accordingly  dismissed  the  summonswifth  costs, 
giving  leave  to  appeaL 

The  solicitors  appealed. 

O.  Lawrence,  for  the  appellants. 

Hedted  Jnre  WeOs,  8  Beav.  416;  In  re  Jones,  8 
Beav.  479.  on  p.  480,  per  Lord  Langdale ;  In  re  Tyson, 
9  Beav.  119  ;Jn re  Bigndd,  9  Beav.  269 ;  Inre  Barrow, 
2  W.  B.  109;  17  Beav.  647;  18  Jur.  181;  2  W.  B. 
Oh.  Dig.  61,  84;  In  re  Taylor,  2  W.  B.  249;  18  Beav. 
166;  18  Jur.  666;  2  W.  B.  Oh.  Dig.  86.  94;  Inn 
Baker,  11  W.  B.  792;  32Beav.626;  2N.  B  151;  11 
W.  B.  Oh.  Dig.  108;  In  re  Massey,  18  W.  B.  797;  34 
Beav.  463;  11  Jur.  N.  S.  694;  13  W.  B.  Oh.  Dig.  86; 
In  re  AbboU,  4  L.  T.  N.S.  676;  9  W.  B  Oh.  Dig.  86; 
In  re  Newman,  16  W.  B.  630  and  1,189 ;  2  Oh.  Appe. 
707;  16W.  B.  Oh.D.128&129;  Jareifofeoro/I.  29 
SoLlOlTOBS*  JoTTBiTAL  471  ;  In  re  HoUiday  and  QodUt, 
68  L.  T.  N.  S.  301 ;  36  W.  B.  Dig.  66 ;  Jn  re  Didbom 
6  W.  B.  108;  8  D.  Q.  M.  &  G.  666;  6  W.B.Ch.DMf. 
93 ;  Brown  v.  Burdett,  36  W.  B.  226 ;  40  Oh.  D.  344; 
In  re  Negus,  43  W.  B.  68 ;  [1896]  1  Oh.  73 ;  43  W.  B. 
Dig.  176;  In  re  Gray,  49  W.  B.  298;  [1901]  I  Ch. 
239;  49  W.  B.  Dig.  172;  DaDid'a  Obancery  Praotiot 
(7th  ed.),  p.  1,728 ;  Fisher  on  Mortgages  (6tii  ei)i 
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on  p.  91X  ;  Morgan  and  Wnrtzlmrg  on  Oosts,  p.  41. 
rBy  Oo2SSN8-Habdy,  L.  J.— B0  Broum,  15  W.  B.  1,030 ; 
1<.  S.  4  Sq.  464,  16  W.  B.  Oh.  Dig.  30.] 

J'^  Zt.  WHkinBon,  for  the  respondent,  wai  not  called 

Oli* 

TsBB     OoUBT  reserved    jndgment    till    the     day 

June     1. — ^Bomeb,  L.J.,    read   hie   jodgment    as 
followv  :  I  will  deal  first  with  this  case  on  the  prin- 
ciple tliat  when  a  third  party  taxes  a  bill  under  sec- 
ticm  38  of  the  Act  of  1843,  it  is  dear,  both  from  the 
-wordinfir  of  the  section  itself  and  the  authorities,  that 
tlie  taxation  most  be  on  the  footing  of  a  taxation 
betwem  the  solicitor  and  the  client.     Bat  the  third 
X>arty,  is  not  for  all  purposes  in  qonnection  with  the 
taacatiozi,  to   be  treated  ai  if  he  were  himself  the 
client.      For  instance,  when  the  dient  has  paid  the 
YnB,  and  might  not  be  able  to  show  special  circam- 
atanoes  suffioient  to  entitle  him  to  have  the  bill  tax<)d, 
it  does  not  follow  that  of  necessity  the  third  party  i« 
thereby  prednded  from  obtaining  taxation.  The  pro- 
Tiao  at  the  end  of  section  38  shows  that,  and  in  my 
opinion  that  proviso  is  important  and  useful,  and  a 
oonrt   will  doubtless  act  npon   it   in   cases   where 
iiutice  requires  that  the  third  party  should  not  be 
Dound  by  what  has  taken  place  between  the  solidtor 
and  the  dient.     Agaio,  the  solidtor  may  have  acted 
for  the  client  in  more  than  one  completed  matter,  and 
the  olient  may  not  be  entitled  as  against  the  solicitor 
to  obtain  delivery  of  a  bill  and  taxation  except  on  the 
footing  of  having  all  the  matters  included  and  taxed. 
But  if  the  third  party  be  only  interested  in  and  liable 
to  pay  the  costs  of  one  matter,  it  is  dear  in  my 
opinioD,  as  a  matter  of  prindple,  that  under  section 
38  he  can  obtain  taxation  of  the  bill  so  far  as  concerns 
that  one  matter  only,  and  on  the  footing  of  bdng 
liable,  to  pay  only  the  taxed  costs  of  that  matter. 
And  l^t  prindple  really  deddes  this  case,  and  shows 
that  the  appeal  should  f<al.     For  in  ttie  present  caie 
the  third  purty  is  a  mortgagor,  and  he  is  only  inter- 
ested in  the  relations  between  the  solidtor  and  his 
olient   so  far  as  they  concern  the  pontion  of  the 
dient    strictly     in    his    character   of     mortgagee. 
The  mortgagor,  therefore,  is  entitled,  under  section 
38,     to    have    taxation     of      the     solidtor's    bill 
limited  to  the  items  of  costs  incurred  by  the  dient 
strictly  in  his  position  of  mortgagee.    And  it  is  on 
that  prindple  that  the  taxing-master  has  proceeded. 
It  mav  weU  be  that  the  dient,  as  between  himself  and 
the  solidtor.  Is  liable  for  costs  incurred  in  relation  to 
the  mortgaged  property,  with  which  the  mort^^agor 
is  not  ooncemtd,  and  for  which  the  mortgagor  is  not 
liable.    Those  will  be  costs  incurred  by  the  mortgagee 
in  his  personal  capadty  so  far  as  regards  the  mort- 
gagor, and  not  costs  incurred  by  him  in  the  capadty 
of  mortgagee  strictly  and  properly  conddered,  ani 
aooordiagly  would  not  have  to  be  taxed  or  considered 
by  the  taxing-mester  in  a  taxation  by  the  mortgagor 
as  third  party.    And  I  may  add,  though  it  may  not 
be  necessarv  to  do  so  for  the  purposes  of  the  present 
case,  that  if  the  mortgagee  chose  to  sanction  a  charge 
of  his  solidtor  beyond  what  he  and  the  solidtor  knew, 
or  muit  be  taken  to  have  known,  could  be  properly 
charged  as  against  the  mortgagor,  though  the  mort- 
gagee might  be  bound  for  the  excess  bv  reason  of  his 
sanction,  the  mortgagor  would  not  be  bound,  for  the 
Wnction  by  the  mortgagee  would  be  held  to  be  given 
by  him  in  his    personal  capadty,  and  not  in  his 
capadty  of  mortgagee.  With  remrd  to  the  authorities, 
they  are  so  numerous  that  I  ao  not  pretend  to  say 
that  all  the  observationB  of  the  various  judges  who 
dedded  them  can  be  reoondled.    But  the  prindple 
on  which  this  judgment  is  basedis  not,  in  my  opinion, 
contrary  to  any  express  dedsion  that  has  been  dted. 


I  do  not  think  it  will  serve  any  useful  purpose  to  go 
throuffh  the  cases  dted  MriaHm.  The  appeal  will 
accordingly  be  dismissed  with  costs. 

Yajsobas  Williams  and  Oozbns-Habdy,  L.JJ., 
concurred. 

Appeal  diimUted* 

Solidtors,  Bower,  Cotton,  &  Bower,  for  Longhoiham 
Ss  Sons,  Halifax ;  Indennaur  <&  Brown,  for  Fearee, 
Todmorden. 


Appeal.  ) 

(OoUins,  M.B.,  and  Bomer  and  >  April  22. 

Mathew,  L.JJ.)  ) 

Gibson  v.  Wobmald  &  Walkbb  (Ldotbd).  (a.) 

Master  and  eervant — Acddeni — Gompeneation — Award 
by  arhUraior  appointed  by  a  county  eourt  judge — 
Appeal  to  Court  of  Appeal — Workmen's  Compen- 
sation  Act,  1897  (60  ik  61  Vid.  e.  37),  Schedule 
IL,  clause  4. 

Under  the  Workmen's  Compensation  Aet,  1897,  no 
appeal  lies  direct  to  the  Court  of  Appeal  from  the  award 
of  an  arbitrator  appointed  by  a  county  court  judge  to 
asse$s  a  daimfor  compensation  under  that  Act. 

Appeal  by  the  defendants  from  the  dednon  of  an 
arbitrator  appointed  by  the  county  court  judge  of 
Dewsbury  under  the  Workmen's  Oompensation  Act, 
1897. 

The  applicant  haviog  filed  a  request  for  arbitration 
for  the  assessment  of  compensation  under  the  Act,  the 
county  court  judge,  under  dause  2  of  Schedule  II.  to 
the  Act,  appointed  a  barrister,  uuder  the  authority  of 
the  Lord  Chancellor,  as  arbitrator  to  hear  and 
determine  the  claim. 

The  arbitrator  found  for  the  applicant  The 
employers  entered  this  appeal  from  his  deddon  and 
the  appeal  now  came  on  for  argum<«nt. 

Upon  the  appeal  being  opened,  counsd  for  the 
apphcant  took  the  preliminary  objection  that  no 
appeal  lay  direct  to  the  Court  of  Appeal  from  an 
award  of  an  arbitrator  appointed  by  the  county  court 
jud^e.  No  applicalion  was  made  to  the  arbitrator 
dunog  the  hearing  to  state  a  case  for  the  opinion  of 
the  county  court  judge,  and  though  an  application 
was  made  to  him  after  he  had  made  his  award,  he 
hdd  that  he  wa9  fundus  officio  and  could  not  entertain 
the  application. 

Compston,  for  the  applicant  in  support  of  the 
objection. — ^The  only  right  of  appeal  against  the 
decidon  of  an  arbitrator  appointed  by  a  county  c^urt 
judge  is  that  which  is  given  by  dause  4  of  Schedule 
II.  of  the  Act  of  1897,  which  says  the  Arbitration  Act 
of  1897  shall  not  ap(^y  to  anjr  arbitration  under  thii 
Act ;  but  the  arbitrator  may,  if  he  thinks  fit,  submit 
any  question  of  law  for  the  dedsion  of  the  county 
court  judge,  "  and  the  decision  of  the  judge  on  any 
question  of  law,  dther  on  sudi  submission  or  in 
any  case  where  he  himself  settles  the  matter,  shall 
be  final  unless  •  .  •  dther  party  appeals  to  a 
Court  of  AppeaL  •  •  ."  By  clause  3  the  arbitra- 
tor has  all  the  powers  of  a  county  court  judge.  By 
rule  30  of  the  Workmen's  Compensation  Bules,  1898, 
where  an  arbitrator  submits  a  question  of  law  to  the 
county  court  judge,  such  submisdon  must  be  in  the 
form  of  a  special  case  :  See  judgment  of  Collins,  L. J., 
Leech  V.  Life  and  HeaUh  Assurance  Association,  49 
W.  B.  482,  [1901]  1  K.  B.,  at  p.  709. 

8coU  Fox,  K.C.  (with  him  WUberforce),  for  the 

(a.)  Beported  by  BbskINB  Bbid,  Esq.,  Barrister-at- 
Law. 
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employers.— Thif  appeal  raises  a  qaestioQ  of  law  and 
oomes  therefore  within  the  snbjeot-matter  of  olaose  4. 
By  danse  3  of  Sohednle  II.  the  arbitrator  has  all  the 
powers  of  the  county  court  jadffe.  When  his  decision 
IS  given  it  carries  with  it  all  the  limitations  and 
inctdents  attendant  to  the  decision  of  a  county  court 
judge  sitting  as  arbitrator  under  the  statute.  One  of 
those  incidents  is  the  risht  of  "  appeal  by  either  party 
to  the  Court  of  Appeal.''  The  reasonable  new  of  the 
power  given  by  claute  4  of  Sdhedule  IL  to  an  arbitra- 
tor appointed  as  deputy  for  the  county  court  judge 
to  submit  a  point  of  law  to  the  judge  is  that  should  he 
not  do  so,  and  the  parties  are  dissatisfied,  the  parties 
are  left  to  their  right  of  appeal  to  this  court.  If  the 
contention  of  the  applicant  is  upheld,  and  the  objection 
Hllowdd,  the  eff«»ct:  of  it  would  be  that  the  award  of  a 
deputy  arbitrator  would  be  final  in  every  case  in 
which  he  refused  or  was  not  asked  to  state  a  special 
case  during  the  course  of  the  proceedings.  The 
difficulty  might  be  got  over  by  this  court  treating 
the  question  now  riUsed  as  a  casua  omUsus  from  the 
provisions  of  the  Statute.  If  the  court  takes  that 
view,  then  they  would  have,  uuder  the  general  juris- 
diction, power  to  give  the  words  in  clause  4  the 
suggested  interpretation  and  hear  ttte  appeal  on  its 
ments:  Bex  v.  Owen,  51  W.  B.  168;  [1902]  2  K.  B. 
436. 

Collins,  M.B.— I  think  this  preliminary  objection 
must  succeed.  Clause  4  provides  the  only  way  ia 
wbidi  a  decision  of  a  tribunal  of  first  instance  con- 
stituted under  the  Act  can  be  reviewed  by  us,  and  in 
that  clause  there  is  a  distinction  drawn  between  an 
arbitration  before  a  county  court  judge  and  one  that 
is  held  before  an  arbitrator.  In  the  latter  case  the 
only  way  in  which  his  decision  can  be  reviewed  is,  if 
the  arUtrator  thinks  fit,  he  may  suboiit  any  question 
of  law  to  the  county  court  judge,  whose  decision  upon 
such  submission  would,  subject  to  the  rules,  bs  open  to 
appeal.  It  was  contended  that  the  other  clauses  of 
the  schedule,  when  looked  at,  showed  that  the  Legisla- 
ture must  have  iutended  to  give  an  appeal  from  the 
decision  of  an  arbitrator,  and  it  was  pointed  out  in 
particular  that  clause  3  gives  to  such  an  arbitrator 
all  the  powers  of  a  county  comrt  judge.  The  answer 
to  that  contention  is  that  the  right  of  appeal  is  a 
matter  outside  the  powers  of  the  county  coiurt  judffe, 
and  ooQsequently  outside  the  powers  conferred  on  me 
arbitrator.  The  right  of  appMl  from  the  judge  arises 
cUiufide,  and  the  right  to  review  the  dedsion  of  an 
arbitrator  must  also  ari«e  aliunde,  A  strong  appeal 
was  made  on  the  ground  of  the  anom^line  that  would 
arise  from  Doidiug  thitt  there  was  no  direct  appeal 
from  the  deoiaion  of  an  ttrbitrator  appoiuted  by  a 
couuty  oourt  judge.  We  were  asked  to  say  in  effect 
that  the  decision  of  such  an  arbitrator  was  open 
to  the  same  review  as  that  of  the  judge  on  the  ground 
that  this  was  a  casus  omisBus,  and  that  we  should 
carry  out  the  intention  of  the  Legislature.  But  it 
most  be  remembered  that  the  Act  was  necnsnarily 
passed  bef  jre  any  of  its  provisions  could  be  tried  by 
tbe  test  of  praotice.  It  is  probable  that  the  Legisla- 
ture had  before  th*'m  the  view  ttiat  proceedings 
under  the  Act  were  generally  to  be  by  artutration 
before  a  committee  or  an  arbitrator,  and  not  pro- 
c*'ediDg8  of  a  technical  legal  character.  The  primary 
idea  seems  to  have  been  an  artutration  not  open 
to  review,  and  dealt  with  by  non-technical  pro- 
cess. An  appeal  was  given  in  cases  before  the  county 
court  judge,  but  in  other  cases  the  only  appeal  given 
is  where  m^  arbitrator  thiuks  fit  to  submit  a  questiin 
of  l«w  for  the  decision  of  the  caonty  court  judge. 
It  does  not  appear,  in  this  view  of  the  matter,  that 
the  present  is  a  casus  omusus,  for  it  is  reasonable  to 
suppose  that  the  intention  of  the  Legislature  was 


csrried  out  in  the  provisions  of  the  section.  Th«re  is 
no  provision  for  an  appeal  direct  to  this  court  from 
any  arbitrator  other  than  the  county  court  jiid£pe,  mad 
we  cannot  enlarge  our  own  rights.  The  onl^  method 
of  reviewmg  the  decision  of  an  arbitrator  im  hy  snb- 
mission  of  a  point  of  law  to  t^e  county  oart  judge, 
and  consequently  no  appeal  lies  to  this  conrt,  and  the 
preliminary  objection  to  our  hearing  this  mppe§l 
succeeds. 

Bombb,  L.J.,  and  Mathxw,  L.J.,  coocnrrad. 

Appeal  dismissed. 

Solicitors  for  applicant,  Tel/er  Levianshey  <£;  Co,t  for 
Clegg  &  Sons,  Sheffield. 

Solicitors  for  the  employers,   Walksr  Jt  Bowe,  for 
F.  Dwyer,  Dewsbnry. 


From  Chan.  Div.  J        T.i„    oo    sn• 

(VaughanWimams,Stiriing,and  J  wIk   1    Q  • 

Cowns-Hardy,  L.JJ.)  )  Feb.  1,  2. 

In  re  Havbttby. 
Hanbuby  v.  Fishbb.  (a.) 

Will — Gonsiruclion — Precatory  trust — Oi/t  henefieial  or 
in  trust — Absolute  gift  to  wife  "  in  confidence " — 
Qift  over  in  default — Power  of  appointment—Absolute 
donee. 

A  testator  gave,  begueatlied,  and  devised  to  his  wife  tke 
whole  of  his  real  and  personal  estate  cibsolutdy  "  in  full 
confidence  that  she  wilt  make  such  use  of  it  as  I  should 
have  made  myself,  and  t?ust  at  her  death  she  wiU  devise 
it  to  such  one  or  more  of  my  nieces  as  she  may  Mnk  fit; 
and  in  defatUt  of  any  disposition  by  her  thereof  by  her 
will  or  testament  I  hereby  direct  that  all  my  estate  and 
property  acquired  by  her  under  this  my  will  shaU  at  her 
death  he  equcUly  divided  among  the  surviving  said  nieessJ* 
The  testator  died  childless,  leaving  a  widow  and  seven 
nieces  surviving  him. 

Held  {by  Yaughan  Williams  and  Stirling,  L.JJ., 
Cozens-Uardy,  L.J.,  dissenting),  that  the  widow  took 
the  property  absolutely  for  her  own  benefit,  and  that  no 
trust  was  created  in  favour  of  the  nieces. 

Per  Cozens-Hardy,  L.J. — Upon  the  construction  of 
the  will  CM  a  whole  the  widow  took  more  than  a  life 
interest,  and  if  all  the  nieces  died  before  her  the  absoluts 
gift  would  remain.  But  it  was  dear  the  testator  intended 
that  the  nieces  should  take  a  share,  either  as  she  should 
determine  or  in  default  in  equal  shorts. 

Decision  o/Keke«nch,  J.,  affirmed. 

This  was  an  appeal  from  a  deaision  of  Kekewioh,  J. 

The  facts  were  as  follows :  An  oriffioating  summoof 
was  ttken  out  before  Kekewich,  J.,  for  the  deter- 
mination of  the  will  of  the  late  Bight  Hon.  WUliaai 
Haubury,  M.P.,  the  President  of  the  Board  of 
Agriculture. 

The  will  was  dated  the  31st  of  October,  1993,  wss 
in  the  testator's  own  handwriting,  and  contained  the 
following  clause:  <*I  give,  bequeath,  mod  devise  to 
my  very  dear  wife  BUen  Hanbury  the  whole  of  my 
real  and  personal  estate  and  propf'rty  absdntely,  in 
full  confidence  that  she  will  make  sudi  use  of  it  as  1 
should  have  made  myself,  and  that  at  her  death 
she  will  devise  it  to  sueh  one  or  more  of  my  nieces  ss 
she  may  thiok  fit ;  and  in  default  of  any  dispositkia 
by  her  thereof  by  her  will  or  testament,  I  iMreby 
direct  that  ail  my  estate  and  proper^  acquired  by  her 
under  this  mv  will  sliall  at  her  oeath  be  equsQj 
divided  among  the  surviving  said  nieces.'* 

(a }  Beported  by  A.  B.  Taylotjb,  Esq.,  Banostst' 
at-Law. 
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^diA  testator  farther  added :  '*  I  maVe  this  will  in 
ioll  cxmfldenoe  that  my  dear  wife  will  show  the 
ttfifootlon  of  a  daughter  to  my  dear  mother  and  step- 
fttHxer."  He  appointed  his  wife  and  Oharles  Fisher 
ezeoEiiitrix  and  exeoator  of  his  will,  and  he  gave  the 
said  Oharles  Fisher  '*  snoh  sum,  not  exceeding  £150, 
tts  zz&y  dear  wife  may  dedde  upon.*' 

Xlie  testator  died  on  the  28th  of  April,  1903, 
lett^^og  his  wife  and  seven  nieces  him  snrriving. 

Tlxe  summons  was  taken  out  by  the  widow  against 
Hie  maid  Oharles  Fisher,  the  other  executor,  and  the 
se^v^n  nieces  for  the  purpose  of  having  the  will 
ptroperly  construed. 

Kekewioh,  J.,  held  that  under  the  will  the  widow 
^vraa  the  donee  absolutely  for  her  own  benefit  of  all 
tlie  real  and  personal  eitate  and  property  of  the 
testator. 

!Ftie  nieces  appealed. 

Warmington,  K,G.,  Vernon  Smith,  K,C.t  Cfhriitapher 

•TarneB,  aod  Mark  Bomer,  for   the  nieces. — ^It   is   a 

precatory  trust.    The  testator  expresses  a  wish  that 

Ilia  nieces  should  have  an  interest  in  his  estate.    In  re 

JBagahaw'a  TrwU,  26  W.  B.  659,  applies  here.    The 

testator's  intention  in  the  will  must  be  looked  to,  and 

not   from  any  particular  words:    In  re  Hamilton, 

Trench  ▼.  HamiUon,  43  W.  B.  461,  577.  [1895]  2  Ch. 

370.  43  W.  B.  Dig.  200.    A  trust,  however  expressed, 

is  obligatory.    This  will  is  an  absolute  gift  to  the 

^mriie,  with  a  gift  to  such  nieces  as  she  selects  living  at 

lier  death,  and  in  default  of  appointment,  to  all  the 

surviving  nieces.    The  whole  wul  most  be  looked  at 

Tn  re  WiUiama,  WilliarM  ▼.   WiUiamB,  45  W.  B.  519, 

41897J  2  Ch.  12,  29,  45  W.  B.  Dig.  174  (where  Bigby, 
i.J.,  quoted  the  words  of  Lord  Langdale,  M.B.,  in 
Knight  Y.  Kniaht,  3  Beav.  148,  172). 

Ttiey  also  cited  SherraU  ▼.  BenUeyy  2  My.  &  K.  149 
157. 

[Yaughan  Williams,  L.J.,  referred  to  Williams 
on  Executors,  9th  edit.,  vol.  2,  at  p.  934.] 

Haldane,  K.C.,  Warrington,  K.C.,  and  Aueten- 
CarimeU,  for  the  widow. — ^The  main  ide*  of  the  will 
wss  to  give  the  widow  an  absolute  and  unfettered 
discretion  in  the  disposal  of  the  property.  '*  Devise  " 
does  not  moan  to  "appoint."  [Sthllibo,  L.J. — 
Does  not  "  in  full  confidenoe  '*  impose  some  restric- 
tion?] It  means  to  express  the  motive  of  the 
absolute  gift.    There  is  no  power  of  appointment. 

They  dted  Hotmee  ▼.  Godson,  8  W.  B.  415,  8  D.  M. 
&  Q.  152,  159,  8  W.  B.  Dig.  118. 

Vtmon  Smith,  K,C,,  replied. 

Cur,  adv.  vult. 

Feb.  2.— Vaxtghak  Wiluams,  L.!.,  read  his  judg- 
ment. [His  lordship  stated  the  will,  and  continued :] 
I  will  for  the  ^mrpose  of  mj  judgment  first  assume 
that  the  words  in  this  will  loUowmK  the  words  "  in 
full  confidence  "  do  not,  having  regard  to  recent 
decisions,  constitute  a  trust  in  favour  of  the  nieces. 
Now,  if  that  is  so,  the  main  question  which  we  have 
to  dedde  is  whether  the  words  "  and  in  default  of 
any  disposition  by  her  thereof  by  her  will  or  testa- 
ment, I  hereby  direct  that  all  my  estate  and  property 
acquired  by  her  under  this  my  will  sbidl  at  her  death 
be  equally  divided  among  the  surviving  said  nieces," 
impose  a  condition  which  is  repugnant  to  the  previous 
absolute  gilt,  or  whether  these  words  should  be  con- 
stroed  as  creating  an  executory  devise  or  gift  over 
alter  an  absolute  gift.  Now,  in  the  first  place,  if 
you  read  the  words  from  "I  give  and  bequeath" 
down  to  the  word  **  absolutely,'^  and  omit  the  words 
from  "  in  full  confidence  "  down  to  but  exclusive  ol 
the  words  "  and  in  default  of  any  disposition  by  her 
thereof  by  her  will  or  testament,  I  hereby  direct  that 
all  my  estate  and  property  acquired  by  htr  under  this, 


my  vrill  shall  at  her  death  be  equally  divided  among 
the  surviving  said  nieces,"  it  seems  to  me  impossible 
to  construe  those  latter  words  as  creating  an  executory 
devise  or  gilt  over,  or  otherwise  than  as  repugnant  to 
the  absolute  sift  and  devise  to  the  wife.  It  was  argued 
that  if  we  tale  into  consideration  the  words  "in  full 
confidenoe  .  •  .  that  at  her  death  she  will  devise  it 
to  such  one  or  more  of  my  nieces  as  she  may  think  fit," 
this  justifies  us  in  reading  the  words  "  in  default  of 
any  disposition  by  her  thereof  by  her  will  and  testa- 
ment "  as  il  they  were  "  in  default  of  any  such  dis- 
position," and  it  is  said  that  if  we  do  this  the  durection 
*'in  default  of  such  disposition"  really  oonstitues  a 
devise  or  gift  over  in  f Avour  of  the  nieces  who  shall 
survive  the  widow.  In  the  first  place,  the  words  are 
not  "any  such  disposition,"  and  in  my  opinion  it 
cannot  be  said  that  there  is  anything  in  the  will 
which  renders  it  necessary  to  interpolate  that  word 
"  such,"  except  the  fact  that  the  words  of  the  will, 
read  as  they  stand,  contain  a  direction  inoonsiitent 
with  the  law,  founded  on  principles  of  public  policy, 
which  says,  that  in  the  event  of  an  owner  in  fee 
dying  intestate  the  estate  shall  go  his  heir,  and  in 
ttie  case  of  personal  property  to  his  next-of-kin ;  or, 
to  put  it  shortly,  contains  a  direction  wliioh  defeats 
the  course  of  aevolution  which  the  law  provides  as 
incident  to  an  absolute  interest  My  observation  is, 
of  course,  quite  apart  from  the  question  whether  the 
words  of  this  will,  taken  as  a  whole,  create  a  trust 
binding  on  the  conicience  of  the  widow  as  owner  in 
fee  of  the  realty,  or  absolute  owner  of  the  personalty. 
Holmes  v.  Godson,  8  W.  B.  15, 8  D.  M.  &  G.  152,  159, 
and  in  particular  the  judgment  of  Turner,  L.J., 
seems  to  me,  if  properly  applied,  to  govtrn  this  case, 
and  to  juftify  thus  far  my  ood  elusion.  Now,  is  there 
a  trust  in  favour  of  the  nieces  f  The  law 
appears  to  me  now  to  be  this — ^that  a  gift,  followed 
by  such  expressions  as  *'  in  full  confidence,"  will  not 
by  mere  force  of  the  words  create  a  trust.  You  must 
take  the  will  which  you  have  to  oonstma  and  see 
what  it  means— see,  that  is,  what  is  the  intention  of 
the  testator  as  expressed  in  his  will,  and  answer  the 
question  '*aye"  or  **no,"  according  to  the  intention 
of  the  testator  as  expressed  by  that  will.  I  will  first 
deal  with  the  considerations  arising  on  this  will  which 
favour  the  trust,  and  then  with  the  words  which  go 
to  negative  it.  The  words  *'  in  full  confidenoe  that 
she  will  make  such  use  of  it  as  I  should  have  made 
myself  "  favour  a  trust,  because  they  suggest  that  the 
wife  is  not  to  dispose  of  the  corpus,  but  to  keep  it  till 
her  death;  but  this  is  a  very  lame  mode  of  that 
which  is  really  inconsistent  with  the  ordinary  use  of 
the  word  *'  absolutely,"  which  primd  facie  means  in  a 
will  unfettered  in  respect  of  any  condition  or  trust. 
Next  we  have  the  words  "  I  hereby  direct,"  which 
are  certainly  consistent  with  a  trust,  but,  it  may  be 
observed,  are  inconsistent  with  ttie  word  "  absolutely." 
Lastly,  there  is  the  bequest  "  I  give  to  Charles  Fisher 
such  sum,  not  exceeding  £150,  as  my  dear  wile  may 
decide  upon."  This  can  hardly  be  said  to  lavour  a 
trust  otherwise  than  in  the  sense  that  it  goes  to 
negative  the  absolute  property  of  the  widow.  But  I 
cannot  think  that  there  is  really  anything  in  this 
point,  especially  as  the  sentence,  taken  as  a  whole,  is 
evidence  of  the  wish  of  the  testator  that  his  wile's 
discretion  should  control  everything.  I  think  I 
ought  to  add  in  favour  of  the  trust  that  there  does 
not  seem  to  me  to  be  any  uncertainty  of  fund  or 
object.  On  the  other  hand,  the  word  *'  absolutely  " 
certainly  goes  to  negative  a  trust  imperative  on  the 
widow,  and  the  words  "in  full  confidence"  in 
immediate  collocation  with  the  word  '*  absolutely " 
go  to  emphasize  that  word,  as  if  the  words  had  been 
"in full  confidenoe  nevertheless  that  my  very  deir 
wife  will  use  the  property  as  I  should  hava  don''.**    I 
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oannot  easily  bring  myself  to  the  oondasion  that  this 
f  onn  of  words  womd  be  nsed  by  any  one  who  at  the 
same  time  intended  to  impose  any  obligation  on  his 
wife.  Again,  the  words  '*  in  defaidtof  any  disposition 
by  her  thereof  by  her  will  or  testament"  seem  to  me 
unnatural,  if  a  trust  was  intended,^  although,  of 
course,  they  are  not  so  absolutely  inconsistent  with 
the  trust  as  they  would  have  been  if  the  words 
had  been  "any  disposition,"  oodtting  the  words 
"by  her  will  or  testament."  Then  the  testator 
directs  that  '*  all  my  estate  and  property  acquired  bv 
her  under  this  my  will "  shall  be  divided,  &o.,  whioli 
looks  very  much  fike  an  attempt  by  him  to  control  the 
disposition  of  property  which  he  had  intended  she 
should  absolutely  acquire  under  his  will.  Again,  he 
uses  in  the  clause  relatiug  to  the  personal  relations  of 
the  widow  with  his  mother  the  words  '*  in  full  con- 
fidence "  when  he  obviously  could  not  have  intended 
to  create  a  trust.  Then  there  is  the  general  form  of 
the  will,  which  seems  to  me  to  ezdude  any  intention 
by  the  testator  to  bind  his  wife  by  imperative  obligiy- 
tipns.  In  the  case  of  the  gift  of  monejr  to  go  to  his 
sister,  where  he  did  intend  an  imperative  obligation, 
he  carefully  excludes  this  money  from  the  property 
which  is  to  go  to  his  wife  absolutely.  On  the  whole 
I  think  there  is  no  trust,  and  no  executory  devise  or 
gift  over,  but  merely  a  forgetfulness  by  a  testator, 
who  intended  to  give  to  his  wife  an  unfettered 
absolute  property,  of  the  rule  of  law  which  prevents 
him  when  he  has  made  such  a  gift  from  controlling 
the  subsequent  devolution  of  the  prop^ty  thus 
acquired  by  his  gift.  I  ought  to  add  that  I  have 
coiuidered  that  part  of  the  argument  in  which  it  was 
contended  that,  accordins  to  the  true  construction  of 
the  will,  the  wife  took  a  life  estate,  with  a  power  of 
appointment,  and  I  think  that  cannot  be  supported. 
The  result  is  that  the  judgment  of  Eekeiridi,  J.,  will 
be  affirmed. 

STntLma,  L.J. — I  have  come  to  the  same  con- 
clusion, and  substantially  for  the  same  reasons,  but 
having  regard  to  the  difference  of  opinion  which 
unfortuna^y  exists  in  the  court,  I  think  it  is  ri^ht 
that  I  should  state  in  my  own  way  the  reasoning 
which  has  brought  me  to  take  the  view  which  I  have 
just  expressed.  We  have  to  deal  with  a  will  which 
IB  the  workmanship,  as  I  understand,  of  the  testator 
himself,  or  at  all  events  of  someone  not  skilled  in  the 
law,  and  certainly  it  is  e»ressed  in  such  a  way  as 
to  give  occasion  to  great  difficulty  in  ascertaining  the 
real  meaning  of  the  testator.  He  begins  with  a  dis- 
positioD  wbich  is  absolutely  clear  if  it  stood  by 
itself :  '*  I  give,  bequeath,  and  devise  to  my  very  dear 
wife  BUen  Hanbury  the  whole  of  my  real  and 
pertouMl  estate  and  pr  perty  absolutely  " ;  but  later 
on  th*>re  are  words  whicu  appear  strongly  to  indicate 
an  intention  on  the  part  of  the  testator  that  in 
certain  events  the  property  so  given  to  the  widow 
absolutely  should  go  over  to  his  surviving  nieoes. 
He  says  that  in  a  certain  event,  which  I  shall  refer 
to  in  a  moment,  *'  I  hereby  direct  that  all  my  estate 
and  pn>perty  acquired  by  her  under  this  my  will  shall 
at  her  (^eath  be  equally  divided  among  tbe  surviving 
said  nieoes,"  and  to  m^  mind  the  real  question  which 
we  have  to  deal  with  u,  What  is  the  event  on  which 
that  gift  over  was  to  take  place  P  It  was  admitted  by 
the  coonsel  for  the  nieces  that  if  the  will  had  run  thus : 
"  I  give,  bequeath,  and  devise  to  my  very  dear  wife 
Ellen  Haubnry  the  whole  of  my  real  and  personal 
estate  and  property  abs  ilutely,"  and  that  1^  been 
followed  by  the  words,  "ana  in  default  of  any  dis- 
po»i(ion  thereof  by  her  will  or  testament  I  hereby 
direct,"  and  so  forth,  the  gift  in  default  of  any 
disposition  of  the  property  by  the  wife  by  her  will  or 
testament  would  oe  repugnant  and  void  in  law.    In 


my  opinion  this  admission  was  wellf funded,  and  ia  in 
aocoraanoe  with  the  law  laid  dovm  in  Hoimea  v. 
Oodeon.  It  was  adoiitted,  on  the  other  hand*  by 
counsel  for  the  widow,  that  if  the  will  had  run  thus : 
**  I  give,  devise,  and  bequeath  to  my  very  dear  wiis 
Bll^  Hanbury  the  whole  of  my  real  and  persooal 
estate  and  property  absolutely,  and  if  one  or  more 
of  my  nieoes  snail  survive  my  said  vnfe,  then  at  her 
death  to  such  one  or  more  of  them  as  she  shall  by 
will  select,  and  in  default  of  such  selection  to  all  my 
said  surviving  nieces  in  equal  shares,"  the  gilt  over 
in  favour  of  the  surviving  nieces  would  have  been 
perfectly  good,  and  would  have  taken  eff ^t  by  way 
of  executOTy  devise  and  bequest  in  the  event  of  any 
niece  surviving.  An  example  of  such  a  gift  is  to  be 
found  in  Orozier  v.  Crazier,  21  W.  B.  398,  L.  B.  15 
Eq.  282,  21  W.  B.  Dig.  278. 

Now,  the  argument  for  the  nieoes  consisted  sub- 
stantially in  an  endeavour  to  brmg  the  cm^ 
under  the  last  category  to  which  I  have 
referred.  They  are,  however,  met  with  this  great 
difficulty,  that  the  event  on  which  the  testator  has  ia 
terms  said  that  the  property  acquired  by  his  wife  is 
to  go  over  is  not  the  event  of  any  of  the  nieo«  sur- 
viving his  widow,  but  the  event  c^  his  widow  failing 
to  make  any  testamentary  disposition.  Tp  eao^e 
from  this  difficulty  it  was  said  that  the  will  must  be 
read  as  a  whole,  and  that  weight  must  be  given  to 
the  dsuse  of  which  up  to  this  point  I  have  not  taken 
any  notice — ^namely,  *'  in  full  confidence  that  she  will 
mike  sudi  use  of  it  as  I  should  have  made  myself, 
and  that  at  her  death  she  will  devise  it  to  such  one 
X>r  more  of  my  nieoes  as  she  may  think  fit."  Un- 
questionably the  whole  will  must  be  read  togethtr, 
and  that  clause  must  be  taken  into  oonsideratioiL  It 
was  oontended  that  this  beiuff  done  the  will  oucht  to 
be  read  as  if  the  word  "  such  *^had  beeninserted  before 
the  word  «  disposition,"  so  that  the  gift  would  take 
effect  only  in  the  event  of  the  testators  widow  failing 
to  dispose  of  his  property  by  will  in  favour  of  one  or 
more  of  tbe  surviving  nieces.  I  oonfess  that  doziiig 
the  argument  I  was  much  impressed  by  this  oontsn- 
tion,  and  if  I  thought  that  this  really  e^ressed  tiie 
intention  of  the  testator,  I  should  have  been  vecy 
willing  to  have  given  effect  to  it.  But  after  oaref u 
oonsiaeration  I  cannot  find  enough  in  this  will  to 
enable  me  so  to  hold.  The  insertion  of  the  word 
"such"  appears  to  me  entirely  to  alter  the  com- 
plexion of  the  will,  and  to  afford  an  indicatioii  that 
tbe  testator's  intention  was  that  his  widow  should 
not  be  at  liberty  to  make  a  testamentary  dispositioa 
of  his  property  except  in  favour  of  one  or  more  of 
the  surviving  nieces.  Beading  the  will  as  it  standi, 
and  by  the  light  of  the  view  taken  by  the  majority 
of  the  Ooort  of  Appeal  in  Zn  re  WiUianu  aa  to  the 
effect  to  be  given  to  such  expressions  as  **  in  fall 
confi  le^  ce,"  I  am  unable  to  find  that  the  testator  has 
given  such  an  indication.  It  appears  to  me  that  all 
the  testator  intended  to  do  was  to  provide  against  tbe 
possible  intestacy  of  his  vndow,  and  that  be  has  in 
this  respect  made  a  mistuke  as  to  the  law — a  mistaks 
which  is  not  in^equeotly  found  in  the  teetamentaiy 
dispOMitions  of  persons  who  make  their  own  wflL  la 
my  opinion,  therefore,  the  appeal  fails. 

Oozbns-Habdt,  L.J.,  read  his  judgment:  This 
case  affords  a  striking  instance  of  the  diffionhv  o( 
construing  a  will  drawn  by  a  layman,  although  aft 
the  first  glance  the  language  used  seems  dear  and 
free  from  ambiguity.  Tlie  testator  was  a  man  of 
large  property,  real  and  personal.  He  left  a  widow 
but  had  no  cmld.  Among  his  nearest  relations  were 
his  nieces.  It  is  apparent  that  he  vras  minded  to 
benefit  his  wife,  in  whom  he  had  full  confidcnoa.  B 
is  equally  apparent  that  he  desired  tiiat  snoh  of  kii 
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5       oieoes  m  ahoald  rarviTe  his  wife  should,  direcUy  or 
^      indirecUv,  denve  benefits  under  his  wilL 
*  Now,  it  is  oontended  on  the  part  of  the  widow  that 

^'      the  sift  to  her  is  absolute  and  free  from  any  trust, 
'       oonmtion,  or  etft  over,  and  that  in  so  far  as  the  testator 
'       has  expressed  a  "confidence"  that  she  will  devise 
her  absolate  property  in  a  particular  way,  no  binding 
effSsot  can  be  attributed   to  it,  and  that  the  final 
^       direction  in  the  event  of  her  not  making  any  disposi- 
tbn  thereof  by  will  is  repugnant  and  void :  vide  Holme$ 
y.  Godion,  8  W.  B.  15,  8  D.  M.  &  G.  152.     On  the 
part  of  the  nieces  it  is  oontended  that  there  is  a  dear 
gift  on  the  widow's  death  in  favour  of  the  surviving 
nieces  equally,  subject  to  a  power  of  appointment  by 
will  given  to  the  widow  enabling  her  to  distribute 
the  property  between  the  nieces  in  different  propor- 
tions. 

Upon  the  whole  I  think  the  widow's  contention 
cannot  prevaiL  I  do  not  doubt  that  she  takes  more 
than  a  life  interest.  Should  all  the  nieces  predecease 
her  her  absolute  interest  will  remain.  But  the  sur- 
viving nieces,  if  any,  are  saffioiently  indicated  as  the 
persons  to  take  after  her  death.  l^Sidot  can  be  piven 
to  this  overriding  intention  without  unduly  straining 
the  langua|;e.  There  are  several  points  which  tend  to 
support  this  view.  In  the  first  place,  the  testator 
seems  to  have  contemplated  that,  although  his  widow 
would  use  the  property,  it  would  remain  intact  at 
her  death.  In  saying  this  I  of  course  do  not  refer 
to  thin|^  quce  U9u  comumurUur.  Use  and  enjoyment, 
as  distinguished  from  disposition  of  the  capital,  is 
what  tbib  testator's  words  indicate.  This  akme  would 
not  suffice  to  out  do  i^n  or  destroy  her  primd  facie  title 
as  absolute  owner,  but  it  cannot  be  wholly  dinegarded. 
In  the  second  place,  the  words  "  at  her  death  she 
will  devise  to  such  one  or  more  of  my  nieces  as  she 
may  think  fit "  do  not  necessarily  import  a  disposi- 
tion by  her  of  her  own  property,  but  may  well  be  read 
ai  an  appointment  by  her  of  his  property.  No  tech- 
nical ¥rords  are  required  for  either  the  creation  or  the 
exeroiae  of  a  power,  if  the  intention  is  clear.  In  the 
third  place,  the  words  **  in  default  of  any  disposition 
by  her  thereof  by  her  will "  seem  from  the  context 
necessarily  to  require  the  insertion  of  the  word 
''such"  before  ''disposition.''  In  the  fourth  place, 
there  is  the  positive  direction  that,  in  the  event  of 
what  I  have  called  the  special  power  of  appointnient 
not  being  exercised  by  the  mie,  all  the  property 
shall  be  equally  divided  among  the  nieces.  You  are 
not  left,  as  frequently  happens,  to  imply  a  gift,  or  to 
hold  that  the  wife  is  bound  to  make  an  appointment. 
This  express  gift  is  the  most  distin|^lshing  feature  of 
the  case.  Lastly,  I  attach  some  shght  importance  to 
the  flnid  legacy  to  Charles  Fisher  of  "  such  sum  not 
exceeding  £150  as  my  dear  wife  may  decide  upon." 
If  she  were  the  sole  and  absolute  owner  of  the  whole 
property,  why  this  limit  of  £150  P  If  the  other  view 
IS  adopted,  there  is  an  intelligible  reason  for  the  form 
of  this  bequest  Not  more  than  £150  is  to  be  taken 
away  from  the  capital  to  which  the  nieces  may  become 
entitled. 

The  result  is  that,  though,  I-  need  not  say,  not 
without  considerable  doubt,  I  do  not  find  myself  able 
to  affree  with  the  judgment  of  Eekewich,  J.,  or  my 
breuren  Yaughan  wOliams  and  Stirling,  L. JJ. 

Appeal  ditmiued. 

Solicitors  for  the  appellants.  Walker^  MarHneau, 
ik  Co. 

Solicitors  for  the  responden's,  Patermmi^  Snow,  4b 
Co. 


Stg(  Ooud  o(  aiitfrttce. 


Ohan.  Div.      ] 
Swinfen  Bady,  J.  J 
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Mbllob  v.  Walmtmlby.  (a.) 

Land  hy  the  leo — Foreehore—Acerdion — ParceU  in  con- 
veyance^** Sitaaie  (m  eeashore  " — "  Bounded  hy  wa- 
shore** — Meaning  of  **  eeaehore^^-'MeaiurementB  and 
plane  inconaiitent  with  description— ^alatk  demon- 
stratio— JTeorMw  evidence — Dwlartxtum  in  diacharge 
ofprofeeeUmdl  duty. 

A  conveyance  of  land  deeertbed  in  the  narcde  as 
**  eituate  on  the  eeaehore  "  and  **  bounded  on  the  west  by 
the  eeaahore  "  paeeea  all  the  land  down  to  the  foreshore — 
i.e.,  to  the  high-water  mark  of  medium  ordinary  tides, 
notwithstanding  that  the  plan  on  the  deed  shows  a  more 
restricted  boundary  which  satisfies  the  measuremetiU  and 
contents  given  in  the  parcels* 

The  lord  of  a  manor,  of  which  the  foreshore  at  B,  was 
parcel,  granted  in  1864  two  plots  of  land  there  to  M.  and 
H.  respectively  in  fee.  In  each  of  the  deeds  the  parcels 
described  the  plot  as  **sitwxte  on  the  seashore**  and  as 
** bounded  on  the  west  by  the  seashore**  the  northern, 
southern,  and  eastern  boundaries  being  also  named.  The 
measurements  from  east  to  west  and  from  north  to  south, 
and  the  contents  correctly  calculated  from  those  measure'^ 
ments,  were  given,  and  agreed  eooactly  with  a  rectangular 
figure  representing  the  plot  in  apian  drawn  on  the  deed,  > 
three  sides  of  the  figure  corresponding  with  the  north, 
south,  and  east  boundaries  named.  The  plan  also  showed 
a  wavy  line  marked  **  sea  coast,**  between  which  and  the 
fourth  or  west  side  of  the  figure  was  a  strip  of  land  a  few 
yards  wide.  It  was  proved  that  in  1864  the  sea  had 
sometimes  covered  this  strip,  and  occasionally  even  washed 
over  the  plots  as  theu  were  marked  on  the  plans.  Also, 
that  the  distance  between  the  lines  of  high' water  of 
ordinary  spring  tides  and  ordinary  msdiwni^tides  was 
about  100  yards,  but  the  position  in  1864  o^  neither  of 
these  high-water  marks  could  now  be  ascertained.  Since 
then  the  sea  had  gradually  receded,  leaving  considerdhle 
accretion  to  t?^  land.  In  an  action  by  successors  in  title 
of  the  grantees  against  successors  in  tiUe  of  the  grantor  to 
ascertain  the  true  western  boundary  of  plaintiff's  land. 

Held,  that  the  word,  **  seashore  **  was  used  in  the  deeds 
as  equivalent  to  **  foreshore,**  and  as  meaning  that  space, 
primi  fade,  vested  in  the  Crown,  of  which  the  landMfard 
limit  was  the  line  of  medium  hiah  tide  between  tJie- 
springs  and  the  neaps;  that  the  deeas  tfnue  contained  an 
adequate  description  of  what  was  intended  to  pass  by 
them,  which  was  not  vitiated  by  errors  in  dimensions  or 
quantity  nor  by  inaccuracies  in  the  plans  ;  that  the  western 
boundary  at  the  date  of  the  grant  was,  and  still  remained, 
the  seashore;  and  that  any  accretion  bdonged  to  the 
plaintiffs. 

Levels  taken  by  a  deceased  surveyor  under  contract 
with  a  local  board  not  admitted  in  evidence. 

This  was  the  trial  of  an  action  by  the  respective 
owners  in  fee  of  two  dwelling-houses  and  plots  of 
land,  situate  by  the  seaside  at  Blundellsands,  in  the 
township  of  (mat  Crosby,  in  Lincashire,  to  have  the 
seaward  boundary  of  the  said  plots  determined  as 
against  the  defendants,  by  whose  predecessor  in  tide 
they  had  been  granted,  and  for  an  injunction  to 
restrain  the  defendants  from  erecting  a  fence  or 
committing  trespass  on  the  plaintiffs'  land,  and  from 
excluding  the  plaintiflii  from  access  to  the  sea.  The 
cUsdm  involved  the  question  of  right  to  accretion  of 
land  by  gradual  recession  of  the  sea. 

The  said  plots  had  been  respectively  granted  in 
1864  to  James  MeUor  and  Thomas  Huntington  (who 

i  (a.)  Beported  by  B.  HiiiL»  Bsq.»  BaniitsMit-Ijaw. 
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were  the  respeotiTe  predeooMon  in  tiUe  of  the 
]^fliiitifEi  MeUor  and  the  pUintiff  Bfown)  bj  Kioholes 
Blnndell,  who  was  then  lord  of  the  manor  of  Great 
Oroeby.  l^e  land  oomprising  the  plots  was  originall  y 
part  A  Great  Crosby  Marsh,  and  was  allotted  to  the 
predeoessor  in  title  of  Nicholas  BltmdeU  under  an 
Inolosare  Act,  53  Qeo.  3,  o.  6,  the  western  boundary 
being  given  in  the  award  as  **  the  high-water  mark  on 
the  strand  or  shore  of  the  Biver  Mersey,*'  which  was 
an  arm  of  the  sea.  The  foreshore  was  parcel  of  the 
manor. 

The  oonveyanoe  to  James  Mellor  was  dated  the 
30th  of  July,  1864,  the  ptrcels  being  as  follows :  All 
that  piece  of  land  situate  on  the  seashore  at  Blundell- 
sands,  in  the  township  of  Gkeat  Crosby,  in  the  county 
of  Lancaster,  and  measuring  in  front  thereto  93 
yards  or  thereabouts,  on  the  eastern  boundary  93 
▼ards  or  thereabouts,  and  running  in  rear  or  depth 
Daokwards  on  the  north  and  south  sides  thereof 
respectiTely  77  yards  or  thereabouts,  and  containing 
in  the  whole  7,161  superficial  yards  or  thereabouts,  be 
the  said  several  duneosions  and  admeasurements 
respectiyely  a  little  more  or  less,  which  same  piece  of 
land  is  bounded  on  or  towards  the  south  by  other 
land  of  the  said  Nicholas  Blundell,  on  or  towards  the 
east  by  an  intended  new  road  of  15  yards  in  breadth 
to  be  called  Burbo-bank-road,  on  or  towards  the 
north  by  Blundellsands-road,  and  on  or  towards  the 
west  by  the  seashore." 

The  odiTeyacce  to  Huntiogton  was  dated  the  17th 
of  October,  1864,  and  the  purcels  were  in  identical 
terms  with  the  foregoing,  except  that  in  this  case  the 
northern  boundary  (where  the  plots  adjoined)  was 
given  as  ''land  lately  sold  to  James  Mellor,"  instead 
of  the  Blundellsands-road. 

The  parcels  in  each  deed  referred  to  a  plan  drawn 
thereon  in  which  the  dimensions  were  the  same  as  in 
the  psrcels,  the  plots  being  shown  as  abuttinjB^  east- 
wards on  the  proposed  Burbo-bank-road  (which  had 
since  been  made  in  the  position  intended),  while 
towards  the  west,  separated  from  the  plots  by  a  strip 
of  sand  a  few  yards  wide,  was  a  thick,  Uadc,  wavy 
line,  which  was  marked  **  sea-coast" 

Ettch  of  the  grantees  erected  a  house  on  his  plot, 
and  afterwards  buUt  a  wall  separating  the  plot  from 
the  sands,  and  having  an  openmg  and  steps  by  which 
to  pass  from  the  plot  to  the  f^iidff- 

Nioholas  Blun^  died  in  1894,  and  in  the  year  1902 
the  defendants,  who  were  his  devisees  in  trust,  erected 
on  the  strip  above  mentioned  a  post  and  rail  fence, 
excluding  the  plainti£b  from  access  to  the  sea. 

The  plaintifiB  thereupon  brought  this  action  for  a 
declaration  that  their  respeottve  premises  were 
bounded  on  the  west  side  thereof  by  the  sea  shore, 
and  that  they,  as  owners  of  the  said  premises,  and 
their  respective  lessees  and  tenants,  were  reqieotively 
entitled  to  free  access  and  egress  to  and  from  the  sea, 
from  and  to  the  laid  premises  respectively.  They  also 
asked  for  an  order  for  the  removal  of  the  fence  and 
an  injunction  restraining  the  defendants  from  erecting 
any  fence  on  the  plaintiffs'  said  premises  or  committing 
any  trespass  thereon  or  doing  any  act  to  obstruct  or 
impede  the  said  free  access  or  egress.  Their  conten- 
tion was  that  the  defendants,  as  privies  of  Nicholas 
Blundell,  were  eetcmped  by  the  deeds  from  denying 
that  at  the  date  thereof  the  premises  comprised  in 
and  conveyed  thereby  immediately  adjoined  and  were 
bounded  on  the  west  side  bv  the  seashore. 

The  tide  at  Blundellsanas  was  subject  to  consider- 
able variation.  It  was  in  evidence  that  in  1864  tihe 
sea  had  sometimes,  even  on  a  calm  day,  washed  over 
the  land  not  diq[mted  to  have  been  sold  to  Mellor 
and  Huntington,  and  that  it  frequently  reached  the 
site  of  their  walls.  Also  that  the  difference  between 
Ugh  water  of  ordinary  spring  tides  and  high  water  of 


ordinary  medium  tides  was  about  100  yards,  but  tiie 
exact  position  of  either  of  these  lines  of  high  water 
in  1864  could  not  be  ascertained.  A  witness,  oalled 
on  behalf  of  the  defendants  for  the  porpoae  of 
identifying  the  first-named  with  the  black  wavy  line 
on  the  plans,  produced  for  that  purpose  a  level  book 
founded  on  surveys  made  by  a  deceased  aurteyoi 
under  a  contract  with  the  Gnat  Crosby  Looal  Board 
in  1864,  and  it  was  submitted  this  n^ght  be  neoeived 
in  evidence  as  a  declaration  made  in  discharge  of  duty 
in  the  ordinary  course  of  business  or  prrrfnesfonil 
employment,  but  the  court,  on  couneel  for  the 
plamti£Eii  objectiog,  ruled  that  the  evideooe  was 
inadmissible. 

It  was  proved  that  since  1864  the  sea  had  grsdnally 
receded,  leaving  bare  a  considerable  quantity  of  land 
opposite  to  the  plaintiffe*  plots,  and  the  right  to  the 
accretion  depended  on  the  result  of  this  action. 

Neville,  K.O.,  and  Oourthope  WiUtm,  iat  the  plain- 
tiffs.-- One  question  is.  Suppose  a  disorei>anoy  between 
parcels  and  plan  in  a  conveyance,  which  ought  So 
prevail?  Another  is  this:  When  you  grant  land, 
describinff  it  as  '*  situate  on  the  seashore,"^ 
«  bounded  on  or  towards  the  west  by  the 
can  you  afterwards  be  heard  to  say  that  it  is  not  so 
situate  and  bounded  P  We  submit  yon  cannot.  They 
cannot  here  prevent  the  plainttfls*  land  from  extend- 
ing to  the  foreshore,  because  the  seashore  is  one  of  the 
boundaries.  [SwnrFBir  Badt,  J.— It  oomee  to  tins, 
then,  that  seashore  and  foreshore  are  tiie  same  thing.] 
Seashore  in  these  conveyances  means  foreshore,  and 
has  no  other  meaning.  It  is  tiie  space  between  high 
and  low  water  mark,  as  laid  down  in  AUormjf  Omtrml 
V.  Chamber;  2  W.  B.  636.  4  D.  M.  ft  G.  206.  <*8ea* 
shore  "  is  the  proper  legal  term,  used  by  Lord  Hals 
{Dejure  marie,  chap.  6),  and  "  foreshore  "  is  a  tsm 
substituted  for  it  If  &e  measurement  is  inoosisistent 
with  the  boundaries  it  is  faUea  demomiraUot  wittioat 
which  there  is  a  proper  description  of  the  land  eon- 
veyed.  The  contents  are  unnecessary.  As  to 
accretion  in  sucha  case  as  this,  the  line  of  high  water 
is  a  fiuctnating  boundary,  and  the  adjoining  oimer^s 
boundary  fiuctuates  with  it. 

They  also  cited  Some  v.  Siruiem^  [1^^]  A.  C 
464,  60  W.  B.  Dig.  20;  SeraiUm  v.  Bravm,  4  fi.  ftO. 
486,  498 ;  In  re  Hull  and  SeOnf  BaUway,  6  M.  ft  W. 
327 ;  BoherU  v.  JTarr,  1  Taunt.  495,  603 ;  EepUg  v. 
JFiO^,  L.B.  7  Bx  298,  303;  Iniematumal  Tea  Sioret 
Co.  V.  Hobhe,  61  W.  B.  616,  [1903]  2  Ob.  165; 
Llewellyn  v.  Barl  of  Jereev,  11  SL  ft  W.  183,  189; 
Hall  on  the  Seashore  (2nd  ed.)  p.  8;  and  Moore  on 
the  Foreshore  (3rd  ed.)  p.  674. 

LeveU,  K.C,  and  0.  Leigh  dor;  for  tiie defeodants. 
— ^Lord  Hale  gives  three  definitions  of  seashore,  but 
the  word  is  also  one  of  a  general  signtfioation,  A 
curious  iustanoe  <^  its  use  in  this  sense  is  to  be 
found  in  The  Queen  v.  Gee,  1  E.  ft  B.  1068,  107(\ 
where  in  the  ^ueetions  for  the  decision  of  the  oo«it 
it  is  indiscriminately  applied  to  diffacent  eeotiona  of 
the  land  from  high-water  of  spring  tides  down  to  low- 
water  of  neap  Udes.  The  plaintiffi'  own  nitmaass 
admit  that  in  1964  the  sea  only  occasionally  waahed 
the  outside  of  Mellor's  wall,  and  at  exoeptsoBal 
timee  came  a  few  yards  further,  and  that  tiie 
foreshore,  or  line  of  high  water  of  ordinary  tides, 
was  100  yards  lower  down.  The  plans  on  tiie  deeds 
show,  by  the  wavy  line,  what  is  meant  by  tbe  aea- 
shore  or  seacoast,  and  it  is  clearly  not  the  f  orsaliore. 
We  are  not  estopped  from  relying  on  the  true  faets  ai 
disclosed  by  the  piainti£b' witnesses.  Estoppel  requires 
words  of  certainty,  and  when  you  find  In  tiie  iocA 
two  expressions — seashore  and  seacoast — and  when 
writers  so  old  as  Lord  Hale  use  "  seashore  *•  in  tines 
diiteent  significations,  there  is  not  sdfioieat  oertaiety 
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lor  an  estoppel.  Boherti  ▼.  Karr  was  a  case  of  right 
of  way  only;  here  a  right  of  property  is  in  qaestioo. 
As  to  aooretion,  we  admit  that  if  the  p^aiDti£f«  hate  a 
boundary  up  to  the  foreshore  they  most  sacoeed. 

They  cited  alio  Blundell  y.  OatUrall,  5  B.  &  A.  268, 
278.  299,  301. 

Neville^  IT.C,  in  reply.— "Foreshore"  is  the  equiva- 
lent of  littuB  maris,  and  is  the  word  used  when 
'*  seashore  "  would  be  inapplicable,  as  in  the  ease  of  a 
tidal  river.  AUomey-Gmeral  y.  Chambers  shows  the 
"  shore  '*  to  be  the  ground  between  ordinary  high  and 
low-water  mark.  Tlus  alio  is  what  would  pais  by  a 
grant  of  the  seashore. 

The  icrant  must  be  construed  most  strongly  against 
the  grantor.  He  has  conreyed  land  bounded  by  the 
seashore,  and  the  defendants  now  want  to  say  that  it 
was  bounded  by  other  land  of  the  grantor  and  not  by 
the  seashore.  The  effeot  of  the  grant  cannot  be 
limited  by  reference  to  the  plan.  It  is  faUa  demon- 
Btratio.  The  words  of  grant  by  metes  and  bounds  are 
to  be  relied  on  and  one  of  these  is  a  fluctuating 
boundary. 

On  ihe  question  of  access  hedted :  Lyon  ▼.  Wardens. 
<fec.,  of  ihe  Fishmongers  Co,,  26  W.  B.  166,  1  App.  Cas. 
662;  Attomey-Oeneral  of  Straits  Setaement  Y.  fVemyss, 
13  App.  Oas.  192;  36  W.  B.  Dig.  203. 

Our,  adv.  vult. 

SwurpSN  Eady,  J.— The  question  to  be  determined 
in  this  action  is  whether  the  piece  of  land  inter- 
Tening  betweea  the  western  wall  of  the  plalntiffi' 
premises  and  the  sea  belongs  to  the  pltiintiff«  or  to  the 
defendants.  The  plaintiffs  daim  the  whole  of  it ;  the 
defendants  daim  it,  and  have  enclosed  with  a  post 
and  rail  fence  a  part  of  it.  No  distinction  has  been 
drawn  between  the  two  adjoining  properties,  owned 
by  the  plainti£b  respectivdy* 

The  plaintiffii'  premises  are  situated  at  Bluuddl- 
sands,  in  Lancaslure,  and  were  conveyed  to  their  pre- 
decessors in  title,  retpectiTdy,  in  fee  in  the  year  1864 
by  the  defendants  predeceisor  in  title,  the  late  Mr. 
Nicholas  Blundell,  of  Crosby  Hall. 

In  the  coiiTeyacce  to  the  late  James  Mdlor  the 
land  upon  which  Weston  House  has  since  been  erected 
was  described  as  follows:  *'A11  that  piece  of  land 
situate  on  the  seashore  at  BlundeUsands,  in  the 
township  of  Oreat  Crosby,  in  the  county  of  Lancaster, 
and  measuring  in  front  thereto  ninety-three  yards  or 
thereabout!;  on  the  eastern  boundary  ninety-three 
yards  or  thereabouts ;  and  running  in  rear  or  depth 
backwards  on  the  north  and  south  sides  thereof 
respectiTely  seventy-seven  y*rds  or  thereabouts,  and 
containiuff  in  the  whole  7,161  superficial  yards 
or  thereabouts,  be  the  said  several  dimensions  and 
admeasurements  respeotivdy  a  little  more  or  less, 
which  same  piece  of  land  ii  bounded  on  or  towards 
the  south  by  other  land  of  the  said  Nidiolas  Blundell 
on  or  towards  the  east  by  an  intended  new  road  of 
fifteen  yards  in  breadth  to  be  called  Burbo-bank-road 
on  or  towards  the  north  by  Blunddlsands-road,  and 
on  or  towards  the  west  by  the  seashore,  which  said 
piece  of  land  hereinbefore  expressed  to  be  hereby 

f  ranted  is  more  particularly  delineated  in  the  plan 
rawn  on  the  back  of  these  presents  and  therein 
marked  with  the  letter  A.*' 

The  plan  shows  a  rectangular  piece  of  land,  with 
the  exact  dimensions  given  in  the  parcels  figured  upon 
it,  and  also  shows  a  small  strip  some  ten  feet  in  width 
intervening  between  the  land  and  what  is  odled  "  sea 
coast''  on  the  plan. 

It  appears  that  since  1864  a  considerable  accretion 
hat  ccourred  at  the  spot  in  dispute,  and  the  question 
is  to  whom  does  the  accretion  belong..  The  gain  has 
been  slow  and  gradual.  It  is  dear,  from  the  case  of 
In  re  Hull  and  Stlhy  Railway,  6  M.  &  W.  327,  that  In 


all  cases  of  gradual  accretion  whidi  cannot  be  ascer- 
tained from  day  to  day,  the  land  so  gained  goes  to  the 
person  to  whom  the  land  bdong^  to  which  the  acore- 
tioQ  is  added,  and  vice  versd,  both  as  between  subject 
atid  subject,  and  as  between  Crown  and  subject.  In 
ih%t  case  Alderson,  B.,  said  :  **  Suppose  the  Chrown, 
being  the  owner  of  the  foreshore— that  is,  the  space 
between  high  and  low  water  mark— grants  the  adjoin- 
ing Boil  to  an  individual,  and  the  water  g^raduaUy 
receSf  s  from  the  foreshore,  no  intermediate  period  of 
the  change  being  pf  rcsptiUe,  in  that  case  the  right  of 
the  grantee  of  the  Crown  would  go  forward  with  the 
change.  On  the  other  hand,  if  the  sea  gradually 
covered  the  land  as  granted,  the  Crown  womd  be  the 
gainer  of  the  land." 

The  question  therefore  is — to  whom  does  the  lacd 
belong  to  whidi  the  aooretion  has  been  added  P 

It  was  contended  on  behalf  of  the  defendants  that 
although  the  parcels  in  the  conveyance  describe  the 
land  as  bounded  on  or  towards  the  west  by  the  sea- 
shore, the  word  "  sea.  shore  "  was  not  used  in  its  more 
restricted  sense,  or  the  third  of  the  three  meaning  s 
given  by  Lord  Hale  in  his  treatise  Be  jure  maris, 
chapter  6,  and  moreover  that  the  plan  on  the  con- 
veyance showed  a  narrow  strip  of  ground  a  few  feet 
wide,  intervening  between  the  western  boundary  of 
the  land  conveyed  and  a  thick,  black,  wavy  line  with 
the  words  **  sea  coast "  written  just  beyond  it,  which 
iodicated  that  the  grantor  did  not  intend  graatioff 
the  land  right  down  to  the  water,  the  land  conveyed 
bdng  described  and  shown  on  the  plan  by  exact  dimen- 
sions which  were  satisfied  without  indnding  the 
additional  strip. 

The  real  question  is  whether,  according  to  the  true 
construction  of  the  deed,  the  land  convoyed  extends 
to  the  boundary  of  what  is  in  legal  intendment  the 
seadiore— namely  that  portion  only  of  the  land 
adjacent  to  the  sea,  which  is  altematdy  covered  and 
left  dry  by  the  ordinary  flux  and  reflux  of  the  tides. 
It  was  established  in  AUomey-Genered  v.  Chambers, 
2  W.  B  636,  4  D.  M.  ft  G.  206,  that  in  the  absence 
of  all  evidence  of  particular  uiage,  the  right  of  the 
Crown  to  the  seashore  landwards,  is,  frimd  facie, 
limited  by  the  line  of  the  medium  high  tide  between 
theroringsand  the  neaps.  This  is  the  seashore  or  ^ 
forewore,  which  is  ordinarily  and  primd  facie  vested 
in  the  Crown,  subject  to  tbe  rights  of  the  Eing*s 
subjects  of  fishing  and  navi^tion.  In  my  judgment 
it  is  in  this  sense  and  meamng  that  the  word  is  used 
in  the  conveyance,  where  the  land  conveyed  is  ex- 
pressed to  be  situate  on  the  seashore,  measuring  in 
front  thereto  93  yards  or  thereabouts,  and  bounded 
on  or  toirwds  the  west  by  the  seashore.  The  inten- 
tion of  ths  grantor,  to  be  gathered  from  the  language 
used  in  the  deed,  was  to  convey  the  land  between 
the  Burbo-bank-road  on  the  east  and  the  seashore  on 
the  w«st— otherwise  the  western  boundary  would 
have  been  described  not  as  the  seashore  but  as  other 
land  of  the  grantor. 

Defendants  contended  that  the  blade  line  shown  on 
the  plan  on  t^e  conveyance  was  the  high  water  mark 
of  ordinary  spring  tide,  that  is,  the  bi-monthly  spring 
tide  occurring  at  full  and  dumge  of  the  moon,  and 
that  the  line  of  high  water  ordinary  tide  was  400 
feet  away.  The  defendants  were,  however,  unable  to 
prove  the  line  of  high  water  ordinary  spring  tide. 
They  called  for  that  purpose  Mr.  Gbodison,  a  dvil 
ecgmeer  and  surveyor,  formerly  practising  at  Liver- 
pool, but  it  appemd  from  his  examination  that  he 
was  unaUe  to  verify  the  figures  of  the  survey, 
which  were  taken  by  his  prindpal,  Mr.  Taylor.  The 
actual  line  of  high  water  spring  tide,  or  high  water 
medium  tide,  in  1864,  at  Uie  spot  in  question  has 
not  been  proved. 
Even  if  the  defendants  had  succeeded  in  showing 
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thttt  the  thiok  bkdk  line  on  the  plan  was  the  line  of 
high  water  sprinff  tide  in  1864,  it  would  not  have 
been  of  mnoh  asnstanoe  for  the  pnrpose  of  explaining 
the  plan  and  reoonoilinff  it  with  the  pMoels  in  the 
deed)  as  there  was  still  the  intervening  strip  of  ground 
to  explain  and  aoooiint  for,  Aooording  to  the  plan 
the  land  would  not  even  then  be  bonnded  on  the  west 
by  the  seashore,  assuming  that  seashore  extendi  land- 
wards to  the  limit  of  high  water  spring  tides. 

There  are  still  higher  tides  twioe  a  yeir  at  the 
equinoxes,  but  aooorcmig  to  the  eridcmoe  these  tides, 
about  the  date  of  the  ooiiTeyanoes  and  afterwards, 
came  considerably  above  the  thick  black  line  and 
above  the  strip,  for  Mr.  J.  A.  Huntington  remembered 
Blundellsands  House  being  bult,  and  when  the  first 
bricks  were  being  laid  on  the  site  where  the  house 
itself  still  stands,  the  tide  surrounded  the  people,  who 
could  not  leave  until  it  went  down,  and  the  bricks 
were  laid  where  the  tide  had  beoi.  This  was  on  a 
very  calm  day  with  no  wind«  As  the  plans  for  that 
house  were  passed  hj  the  Local  Board  on  the  7th  of 
March,  1865,  this  mddent  probably  took  place  at 
the  spring  tides  occurring  at  the  vernal  equmox  in 
thatjear. 

With  regard  to  the  other  plot,  upon  which  the 
house  was  not  built-  until  mudi  later,  Mr.  James 
Mellor  remembers  seeing  the  sea  come  over  a  portion 
of  their  garden  several  times  after  Huntington's  wall 
was  buifi.  These  exceptional  high  tides  came  over  a 
portion  of  the  plots,  which,  on  any  construction  of 
the  deedy  are  included  in  the  land  conveyed. 

The  result  is  that  no  one  of  the  three  meanings  of 
the  word  "  seashore  "given  by  Lord  Hale  would  make 
the  description  of  the  property,  as  contahied  in  the 
parcels,  accurately  fit  m  and  accord  with  the  plan. 
The  intervening  strip,  to  which  the  defendants  attach 
so  much  importance,  would  prevent  the  land  b^ing 
bounded  by  the  seashore.  Having  regard  to  the 
description  of  what  was  intended  to  be  conveyed — 
namefy,  •  piece  of  ground  on  ti^e  seadiore — and  to 
the  east  and  west  boundaries  being  siven— namely, 
Burbo-bank-road  and  the  seashore  lam  of  opinion 
that  the  deed  contains  an  adequate  and  sufficient 
definition,  with  convenient  certainty,  of  what  vraw 
iatendedtopassbyit^namely,  all  the  land  between 
the  Buri)o-bank-road  and  the  seashore — or  foreshore 
in  the  strict  and  legal  sense  and  meaning,  and 
accordingly  that  any  erroneous  statement  as  to 
dimensions  or  quantity,  or  any  inaccuracy  in  the 
plan,  will  not  vitiate  the  description  or  have  any 
effect :  see  MorreU  v.  Fiiher,  4  Ex.  591,  604;  Doe  (2 
8mUh  V.  OaUaway,  5  B.  &  Ad.  43,  61 ;  LleweUyn  v. 
Earl  of  Jersey .  11 M.  &  W.  183, 189 ;  Home  v.  8truben, 
[1902]  A.  0.  454,  Sheppaid's  Touchstone,  247. 

I  therefore  decide  uiat  by  the  two  conveyances  the 
grantees  acquired  all  the  hmd  of  the  grantor  between 
tbe  Burbo-bank-road  and  the  seashore,  and  that  the 
accretion  to  this  land  belongs  to  them,  and  that  the 
western  boundarv  of  their  land  remains  to-day  what 
it  was  on  the  day  of  the  grant— namely,  the  sea- 
shore. 

Solicitors,  5Aarpe,  Parker,  <fc  Co.,  for  Payne,  Frod- 
$ham,  A  Bewley,  Liverpool;  Bowdiffes,  Bawle,  &  Co., 
for  Weld  &  Thomeon,  LiverpooL 
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Warrington,  J.  | 

Hasbis  v.  Boots  Oash  Chbiosts  (Sottthxbv) 
(Ldotsd).  (a.) 
Landlord  and  tenant^BeeMetive  covenant^ABei^mmttd 
of  lease^Covenant  by  amgneee  to  obeerve  copenania  of 
Uaee—Adicn  by  aa$ignee$ — Injundion — Indemnity — 
Negative  or  fMmtive  eovenani^ConetrueUon* 
The  uBttal  covenant  in  an  a$eignment  of  lea§ekoldi  cm 
the  part  of  t?ie  aeeigneee  to  observe  and  perform  ike  cove- 
nanU  and  oonditiont  of  (he  lease,  and  keep  the  leeeeett 
their  auignore,  indemnified   against   all    cUdme   ami 
demands  on  account  of  the  same,  is  to  be  construed  as  ame 
of  indemnity  only,  and  the  lessees  are  not  enHUed  as  of 
right  to  have  the  negative  covenants  specifiealUf  en/oreei 
c^inst  the  assignees  by  injunction.    And,  if  the  lesser 
has  not  sued  them  or  threatened  them  with  orooeedimgs  in 
respect  of  the  breaches  of  the  covenants  in  the  leaee  by  tie 
assignees,  the  lessees  cannot  obtain  either  an  imfmuetiem 
against  or  damages  from  the  assignees. 

Semble,  that  the  covenant  by  the  assignees  bdrng 
affirmative  inform,  although  to  perform  other  oomeemds 
pf  a  negative  kind,  is  not  a  covenant  which  the  ctmri  is 
bound  to  enforce  by  injtmction. 

A.  let  premises  to  B.  for  thirty  years  at  a  read^  B. 
covenanting  {among  other  things)  not,  during  the  term, 
to  make  any  alteration  or  addition  to  the  premises.  B. 
assigned  the  premises  to  C.  (a  company),  which  awt- 
naried  with  him  during  the  residue  of  the  term  "iff 
observe  and  perform  the  covenants  and  oomditianM  com' 
tained  in  the  lease,  and  which  henceforth  on  the  lessees* 
part  ought  to  be  observed  and  performed,  -  and  keep 
indemnified"  B.,  against  claims  and  demamds  m 
account  of  the  same.  C.,  without  B,*s  leave,  made  eertain 
aUeratioHS  in  the  premises  which  were  required  for  tht 
convenience  of  the  business  carried  on  theS^  B.  there 
upon  sued  C.  for  an  injundion  to  reetmin  it  fnm 
altering,  and  for  a  mandatory  injunction  to  restore  tie 
premises  to  their  former  condition.  The  lessor  had  met 
objected  to  the  alteration  or  threatened  B.  with  legal 
proceedings. 

HM,  that  the  covenant  by  C.  was  one  of  indsmn^ 
ontu,  and  that  B.  cotdd  not  enforce  it  as  of  right  agaiad 
C.  by  injundion;  and  that,  as  B.  was  not  threaifemed  bg 
his  lessor,  and  had  himedf  suffered  no  damage,  he  hadme 
cause  ofadion. 

Action. 

This  was  an  action  by  the  lessee  under  a  lease  coa- 
taiuing  restrictive  covenants  against  their  SMignew, 
upon  the  usual  covenant  in  the  assignment  as  to  tfas 
covenants  of  the  lease  and  indemni^,  and  tbt 
question  was  whether  the  covenant  was  to  be  construsd 
as  merely  one  for  indemnity  or  not 

In  October,  1902,  a  house  and  premises.  No.  162, 
Western-road,  Brighton,  were  demised  by  a  Mr. 
Broadbridge  to  the  plaintiffi  for  a  term  of  tiurty 
years  at  tbe  rent  mentioned.  The  lease  contained  t 
oovenant  on  the  part  of  the  plaintiiEi  not  to  make  any 
alteration  or  addition  whatever  to  the  pntmems, 
except  with  regard  to  putting  in  a  new  sbop  froat 
in  the  manner  provided  for. 

On  the  24th  of  June,  1903,  the  plaintilb  made  sa 
assignment  of  the  premise  for  the  residue  of  the  tsEB 
of  toirty  years  to  the  defendants.  The  asnigniewt 
contained  a  covenant  by  the  defendant  oompeBy  ai 
follows:  "And  the  company  hereby  oovenants  witt 
the  vendors"— that  was  the  assignor^-"  tibel  «s 
company,  their  successors,  or  assigns,  wiU  during  4s 
residueof  the  said  term  pay  the  rent  reserved  by tiiesad 
indenture"— that  was  the  indenture  of  lease  of  Ootobsr. 
1902 — ''and  observe  and  perform  the oovenanta  sed 

-    (a.)  Beported  by  Nbvilli  Tbbbutt,  Bsq., 
rister-at-Law* 
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oonditioiifl  therein  oontained,  and  which  henceforth 
on  the  loMOOB  wt  ought  to  be  obierved  and  per- 
fomaed^  and  wul  keep  indemnified  the  yendors  and 
each  of  them,  and  their  and  his  eatate  and  ^ecta, 
frona  aad  agamat  all  olaimi  and  demands  on  aoooiint 
of  the  same." 

On  the  same  date  the  lessor,  Broadbridge,  demised 
the  premises  to  the  plaintifb  lor  a  farther  term  of 
forty-one  and  a-half  years  from  the  end  of  the 
term  of  thirty  years.  The  defendants  entered  into 
poaae— ion  of  the  premises,  and  carried  on  a  large 
pnaJTieaa  there  as  chemists  and  droggists,  and 
dealers  in  fancy  articles.  Finding  that  the 
water -dloset  accommodation  was  insufficient  for 
the  oonTcnient  carrying  on  of  their  business  they 
conatraoted  three  new  closets  upon  tiie  first 
floor,  making  new  windows,  and  carrying  the  soil 
pipes  outside  the  building.  This  was  done  without 
the  consent  of  the  plaintiffs.  As  the  defendants 
raf osed  to  re-instate  the  premises  iu  their  former 
condition,  the  plaintiffs  brought  this  action  against 
them,  claiming  an  injunction  to  restrain  them  from 
makings  alterations  upon  the  premises,  a  mandatory 
in  junction  directing  ttiem  to  remove  the  new  closets, 
and  to  restore  the  premises  to  their  former  condition, 
and  also  daimiog  damages. 

Cave,  K.O.,  and  CwriU  Price,  for  the  plaintiffls.— We 
hare  a  right  to  enforce  the  covenant  entered  into  by 
the  defendants.  It  is  affirmative  in  form  but  nega- 
tive in  substance,  ai  it  is  to  observe  the  covenants 
in  the  l^ase,  one  of  which  is  not  to  make  any  altera- 
tion in  the  premises. 

Bowden,  K,C,,  and  Mt^ugJian,  for  the  defendants. — 
A  covenant  of  this  kind  has  never  been  enforced  by 
injunction  against  assignees;  no  such  case  can  be 
found  in  the  books.  The  contract  is  one  of  indemnity 
merely:  Poole  and  Clarke^ e  Contrad,  48  Souoitobs' 
JouBNAi.  688,  20  Times  L.  B.  604.  Moreover,  this 
is  an  affirmative  covenant  which  the  court  has  a 
discretion  not  to  enforce  by  injunction.  The  covenaut 
will  not  be  construed  so  as  to  prevent  alterations 
necessary  for  the  convenient  occupation  of  the 
premises,  Bickmore  v.  Dimmer,  51  W.  B.  180,  [1903] 
1  Oh«  168.  Further  the  alterations  must  have  been 
made  to  comply  with  the  regulations  of  the  sanitary 
authority,  and  the  court  will  not  under  such  drcum- 
stancea  either  grant  an  injunction  or  |^ve  damages 
against  the  occupiers  for  complying  with  these 
requirements. 

They  also  referred  to  Lloyd  v.  Dimmack,  26  W.  B. 
458,  7  Oh.  D.  398,  and  Moule  v.  GarreU,  18  W.  B.  697, 
Ii.  B.  i  Ezoh.  132. 

'  WABRnraTON,  J.— It  has  been  argued  on  behalf  of 
the  defendants  that  the  alteration  made  by  the 
defendants  was  not  a  breach  of  the  covenant  con- 
tained im  the  lease,  for  the  reason  that  it  was 
necessary  for  the  convenient  and  proper  carrying  on  of 
their  business,  the  carrying  on  of  which  was  contem- 

flated  at  the  time  the  lease  was  taken.  On  that  point 
will  merely  sa^  this :  There  is  a  good  deAl  to  be  said 
for  that  contention,  and  I  do  not  propose  to  express 
my  opinion  one  way  or  the  other.  It  was  further 
contended  on  behalf  of  the  defendants  that,  assuming 
what  was  done  to  be  a  breach  of  the  covenant,  the 
court  would  not  interfere  by  injunction,  inasmuch  as 
it  was  said  that  the  alteration  was  necessary  in  order 
to  comply  with  the  requirements  of  the  proper 
sanitary  authority.  On  that  point,  also,  I  express  no 
opinion.  There  remains  the  question  whether  the 
plaintiffs  are  entiti«fd  to  require  the  defendants 
specifically  to  perform  the  negative  covenant  contained 
in  the  lease.  In  considering  that  question  one  must 
fint  see  what  is  the  position  of  the  plaintiffs  in  refer-  \ 


enoe  to  the  person  who  can  enforce  the  covenant  in 
the  original  lease — ^the  lessor.  He  clearly  cannot 
obtain  an  injunction  against  the  plaintiff^  for  two 
reasons— one,  because  they  have  committed  no  breach 
of  it.  The  breach  has  been  committed  by  persons 
over  whom  they  have  no  controL  And  he  cannot 
obtain  a  mandatory  injunction  requiring  them  to 
restore  the  premises  to  their  original  condiiSm,  because 
itiej  are  not  iu  possession,  and  have  no  right  to  pos- 
session. He  cannot  therefore  obtain  an  injunction 
against  the  plaintiffs  in  any  form.  He  can,  however, 
obtain  damages  from  tbem  if  he  has  suffered  any  l^ 
breach  of  the  covenant.  Next,  under  the  circum- 
stances, and  having  regard  to  the  relative  positions  of 
the  lessor  and  the  original  lessees  after  .the  assign- 
ment, what  is  the  true  meaning  and  effect  of  the 
covenant  contained  in  the  assignment  upon  whidi 
the  plaintiffs  are  snin^?  That  covenant  seems  to 
me  to  be  one  of  indemmty,  and  indemnity  only.  If  I 
were  to  hold  that  that  covenant  was  intended  to 
require  the  assignees,  as  between  themselves  and  the 
original  lessees,  kpeoffically  to  perform  every  covenant 
in  the  lease,  I  must  say  that  it  is  quite  immaterial 
whether  the  lessor  objeoiks  to  the  breach,  or  whether 
he  waives  the  right  to  enforce  the  covenant.  It 
would  be  an  independent  covenant  entered  into  with 
the  lessees  by  the  assignees,  and  I  should  have  nothing 
to  do  with  anything  dse.  I  cannot  so  hold.  I  think 
that  the  true  object  of  the  covenant  entered  into  in 
an  assignment  of  a  lease  is  to  indemnify  and  protect 
the  original  lessee  against  breaches  of  tiie  covenants 
iu  the  lease  under  which  he  holds.  There  is 
admittedly  no  direct  reported  decision  on  this 
question ;  there  is  no  case  where  a  lessee  has  sought 
to  enforce  by  injunction  against  an  assignee  a 
negative  covenant  contained  m  a  lease.  I  have  to 
sraide  me  only  an  expression  of  opinion  by  Y aughan 
Williams,  Ii.J.,  concurred  in  by  tiie  ether  lord 
justices  in  the  recent  case  of  Poole  and  darh^e 
Conirad.  That  case  related  to  the  sale  of  freeholds 
which  were  subject  to  negative  covenants  entered 
into  by  the  vendor,  and  the  Oourt  of  Appeal  held 
that  the  vendor  was  entitled  to  a  covenant  of 
indemnity  only,  and  qualifying  words  for  that 
purpose  were  added  to  the  covenant,  andVaughan 
Williams,  L.J.,  expressed  the  opinion  that  on  the 
sale  of  leasehold  property  the  words  of  tbe  covenant 
ought  to  be  construed  as  liaving  the  effect  of  the 
covenant  as  qualified  in  the  case  before  them.  That 
decision  and  dictum  assist  me  in  coming  to  the  con- 
clusion that  the  plaintiffs  are  not  'entitied  as  of  right 
and  as  covenantees  in  the  assignment  to  enforce 
specifically  the  negative  covenants  of  the  lease ;  they 
are  entitled  to  an  mdemnity  only.  If  the  lessor  sues 
them  for  damages  for  the  breach  which  has  been, 
or  is  alleffed  to  have  been,  committed  by  the 
assignees,  &ey  have  a  right  to  indemnity  from  the 
assignees,  but  the  covenant  goes  no  further.  The 
lessor  has  not  sued  the  lessees,  and  I  see  no  reason  to 
suppose  from  the  letters  he  has  written  that  he  in- 
tends to  sue  them,  and  consequently  the  lessees  have 
no  present  right  of  action  against  the  assignees.  It 
has  been  further  oontended  that  the  covenant  iu  the 
assignment  is  not  a  neffative  covenant  at  all,  and 
there  is  a  good  deal  to  be  said  for  that  contention. 
If  I  were  driven  to  a  decision,  I  should  conclude  that 
it  was  not  a  negative  covenant  within  the  rule 
binding  the  court  to  enforce  it  by  injunction.  I 
think  that  there  is  a  differenoe  between  the  case 
where  a  vendor  or  lessor  takes  from  the  purchaser 
or  lessee  a  covenant  that  a  certain  thing  shall  not  be 
done  and  where  all  he  insists  on  is  that  certain  other 
covenants  shall  be  performed.  If  the  lessees  had  in- 
sisted upon,  and  the  assignees  had  entered  into  the 
covenants  as  those  oontained  in  the  lease»  there 
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would  hare  been  a  negatire  ooTonaat  oontained  in  the 
Mrignmgnt  whioh  the  lessees  could  have  eaf oroed  by 
iDJnnotion.  This  may  be  repeatins  what  I  haye 
already  decided.  The  coyenant  here  is  in  terms 
affirmatiTe,  and  that  disting^shes  it  from  the  oases 
where  the  oonrt  has  no  discretion  in  granting  an  in- 
junction. 

Judgmeni  far  the  de/endanU. 

Solicitors,  Nye^  Norton,  &  Cloufes,  for  J,  K,  Nye  & 
TreacheTf  Brighton ;  Tyrrdl,  LewU,  Lewis,  db  Broad" 
heat. 


(^L?J.)1  Mayl9;J«a.«. 

Akboksbbi  (Ashanti)  Mines  (Ldotbd)  v.  Eoonomio 

Bank  (Lhotbd)  and  Nobbs. 

BiPFOSU  Mines  (Limitsd)  v.  Same. 

Attasi  Mines  (Limitbd)  v.  Sake. 
AsHANTi  Mines  (Limited)  v.  Sams,  (a.) 

Bank^Stolen  ehejuea^ Payment  for  a  customer — CoUect^ 
ing  agents — Holders  for  value — Special  crossing — 
**  Holder  " — Addition  to  crossing^BiUs  of  Exchange 
Act,  1882  (45  <fe  46  Vict.  c.  61),  s.  77,  suh-seetion  3; 
M.  78,  82. 

An  account  loas  opened  hy  N.  with  stolen  cheques  at  tfie 
defendant  hank,  and  stolen  cheques  were  paia  in  from 
time  to  time  N,  knew  at  the  time  of  opening  the  account 
that  the  hanJ^s  practice  was  not  to  discount  hills,  and  that 
cheques  ^id  in  would  not  he  paid  against  until  cleared. 
On  paying  in  the  counter^clerk  entered  the  amount  in  a 
hodk  and  handed  the  cheque  and  paying^in  slip  to  a  clerk, 
who  entered  the  partiadars  in  tfie  waete-book.  The 
cheque  was  put  in  a  hox,  tfie  paying-in  slip  was  then 
given  to  the  ledger  clerk,  who  posted  then  and  there  the 
amauni  in  the  ledger  to  the  credit  of  N.*s  account.  The 
cheque  was  crossed  generally.  The  hank  specially  crossed 
the  cheque  to  W.  D,  &  Co.,  and  impressed  on  tlie  cheque 
the  words  •*  account  Economic  {defendant)  Bank.**  From 
Urns  to  time  the  cheques  were  forwarded  to  W.  B.  &  Co. 
for  clearance.  If  no  notice  of  dishonour  from  W,  D.  <fe 
Co.  was  received  hy  9  a.m.  on  the  day  following  the 
defendant  hank  entered  the  amount  of  the  prior  day*s 
cheques  to  the  credit  of  N,  in  his  pass-hook,  hiU  under  the 
date  of  the  paying  in  of  the  cheque.  The  defendant  hank 
had  a  current  cuicount,  which  was  in  credit,  and  a  loan 
account,  which  was  in  dehit,  with  W,  D.  &  Co.  W,  D, 
&  Co,  held  securities, exceeding  in  value  the  dehit  to  the 
loan  account,  specifically  deposited  hy  the  defendant  hank. 
There  was  no  negligence  or  want  of  good  faith  on  the 
part  of  the  defendant  hank. 

Held,  t?Mt  the  ledger  entries  did  not  constitute  the  hank 
holders  for  value.  The  hank  was  an  agent  to  collect, 
and  received  payment  for  their  customer.  The  clearing 
agents  had  no  lien  on  the  cheques  hy  reason  of  the  dehit 
to  the  loan  account.  The  impressed  words  did  not 
amount  to  an  addition  to  the  crossing.  The  defendant 
hank  could  cross  specially  tJie  cheques  crossed  generally  : 
section  77  (3).  ** Holder**  does  not  necessarily  mean 
**  holder  for  value.** 

Action  tried  in  the  Commercial  Oonrt. 
This  was  an  action  to  recorer  damages  lor  money 
had  and  reoeiyed,  and  for  oonyersion. 

Scrutton,  K.C,  and  Bateson,  for  the  plaintiffs. 

Hamilton,  K.0„  Q.  Wallace,  and  A.  M.  Talhot,  for 
the  defendants. 

The  following  cases  were  rf^ferred  to :  Capital  and 
Counties  Bank  y.  Chrdon,  51  W.  B.  671,  [1902]  1  K  B. 

(a.)  Beported  by  W.  T.  Tueton,  Esq.,  Barrifltor- 
at-Law. 


242,  [1903]  App.  Oai.  240;  Bank  of  England  ▼. 
Vagliano  Brothers,  39  W.  B.  657,  [1891]  App.  Ca«. 
107 ;  Clutton  &  Co,  y.  AUmhorough  &  8on^  44  "W.  IL 
114,  [1897]  App.  Oas.  90 ;  and  CoUmial  Bank  ▼• 
Exchange  Bank  of  Tarmouth,  Nova  Scotia,  34  W.  B. 
417,  [1886]  11  App.  Oas.  84. 

The  f  «cts  sufficiently  appear  in  the  following  ooa- 
sidered  judgment. 

BiaHAM,  J.— These  actions  are  brought  to  reoorer 

damages  for  the  alleged  oonyersion  of  a  number  of 

chequ<*s,  and  the  question  which  I  haye  to  determine 

b  whether  the  defendants  are  entitled  to  the  beD«llt 

of  the  statutory  defence  proyided  by  section  82  of  the 

Bills  of  Bxchaoge  Act,  which  enacts  tha^i :  <*  Where  a 

banker  in  good  &th  and  without  negligence  reoeiyeB 

payment  for  a  customer  of  a  cheque  crossed  genera  ly 

or  specially  to  himself,  and  the  costomer  has  no  title 

or  a  defectiye  title  thereto,  the  banker  shall  not  inoor 

any  liability  to  tiie  true  owner  of  the  cheque  by  reason 

only  of  haying  receiyed  such  payment.^*    The  facte 

are  as  follows:  The  four  plaintuf  oompanies  had  one 

offioe  in  London,  which  they  ussd  iu  comm  m.    Tuay 

had  also  one  dark,  a  m«n  named  Nobbi,  who  acted  as 

their  secretary.  From  time  to  time  Nobbs  fraudoieotly 

procured  the  directors  to  sign  cheques  drawn  on  th^ 

companies'  bankers  and  made  payable  to  the  order  of 

different  persons  with  whom  the  companies  were  in 

the  habit  of  doicg  budness.  Tha  cheques  were  oroetei 

generally  and  then  handed  to  Nobbs  to  be  forwaxdad 

to  the  different  payees.    Nobbs,  howeyer,  kept  theoa 

for  himself,  forged  the  endorsement  of  the  payess, 

and  then  hand^  them  to  the  defendant  bank,  by 

whom  they  were  for<i?aTded  to  the  plaintiff's  bankers 

for  presentation  and  payment    They  were  duly  paid, 

and  Nobbs  receiyed  the  proceed*  from  the  defendants. 

Nobbs  has  been  prosecuted  to  conyiction  for  the  frauds^ 

and  is  now  in  prison.    To  assist  him  in  carrying  one 

his  frauds  Nobbs  had  opened  an  account  with  the 

defendants,  aud  the  bstter   to   conceal  hie  frands 

he   opened  it   in   a   false   name — that   ot    Bfans. 

The  defoidant  bank  carries  on   a  bnsineea   which 

may  be  described  as  that  of  a  deposit  or  aayisgs 

bank.    By  the  memorandum  of  association  its  obieote 

are  described  as  behig  *'  to  carry  on  tiie  bosioess 

of  a  bulk,  bat  so  that  a  company  shall  not  engage 

in  any  discount  operations  or  make  loans  or  p^mtt 

any  oyerdraf ts  " ;    and  the  inyestments  wkkm  it  is 

permitted  to  make  are  limited  to  certain   seleeled 

statutory  trustee  securities.    When  Nobbi  opened  his 

account  he  read  and  signed  an  application  form,  which 

contained,  amongst  other  tilings,  a  notioe  that  no 

bills  would  be  discounted  and  t^t  cheques  would  not 

be  paid  asaiast  until  cleared.    The  course  porsaed 

when  Nobbs  brought  the  stolen  cheques  to  the  dsfeod- 

ante  was  this,     fie  filled  up  a  paying-in  alip  and 

handed  it,  together  with  the  cheoue,  to  the  defenaams* 

counter  clerk ;  this  derk  entered  the  amount  in  a  book 

kept  for  such  purposes  at  his  desk.    The  deck  thn 

gaye  the  cheque  and  the  paying-in  slip  to  anothw 

clerk,  who  entered  the  particulars  in  a  bMk  called  thi 

waste-book.      The  waste-book  derk  then  put  tbs 

cheque  into  a  box  and  handed  the  paying4n  al^  to 

the  ledger  derk,  who  posted  the  amount  there  aad 

then  in  the  ledger  to  the  credit  of  the  Byans  (Nobbs) 

account.    The  box  was  used  as  a  receptade  loraU 

cheques  brought  to  the  bank  by  customeis,  and  it  wu 

dea^  several  times  in  each  day  by  amoesenger,  wbo 

took  the  cheques  to  the  bank  of  Messrs.  WlUiaau 

Deacon  ft  Oo.,  to  whom  the  defendants  neoisflj 

crossed  the  dieques.    Beneath  the  special  oroanng  w 

defendants   by  a  rubber  stamp  improesod   on  thi 

dieques  the  words  "  account  Eaonomlo  Bank.**    n« 

when  tiie  cheques  reached  Williams  Deacon  ft  Gc'i 

hands  they  were  specially  crossed  to  those  banksn, 
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and  bore  in  addition  the  words  mentionedi  It  appears 
that  the  defendants  had  two  aoconnts  open  with 
Messrs.  Williams  Deaoon  ft  Co.— one  a  oorrent  aooount, 
whioh  was  always  in  credit,  and  the  other  a  loan 
aoooanty  wliioh  was  always  in  debit.  ^nUisms  Deacon 
&  Co.  always  held  securities  belonging  to  the  defend- 
ants ezoeediog  in  valae  the  debit  to  the  loan  aooouat, 
These  seonrities  were  deposited  speoificslly  to  secure 
that  aooonnt.  There  were  occuions  when  the  amount 
to  the  debit  of  the  loan  account  exceeded  the  amount 
to  the  credit  of  the  current  account.  On  the  eveninff 
of  the  day  on  which  Williams  Deacon  &  Oo.  receii^ 
the  cheques  they  attended  with  them  at  the  Olearing- 
honse  and  cleared  them.  By  9.30  on  the  next 
mornings  the  defendants  were  informed  by  WiUiams 
Deaoon  &  Oo.  whether  any,  and,  if  any,  which,  of  the 
cheques  had  been  dishonoured,  and  if  no  such  adyioe 
arrired  the  defendants  asfumed  that  the  cheques  had 
been  duly  honoured  by  the  banks  on  which  they  were 
drawn ;  and  it  was  then,  and  not  till  then,  that  the 
defendants  entered  the  amounts  to  the  credit  of  the 
customers  of  the  pass-books.  The  entries,  howeyer, 
though  in  fact  made  the  day  after  the  cheques  were 
receiredy  were  dated  as  of  the  day  of  the  receipt  of  the 
cheques. 

Tnus  Nobbs  neyer  got  a  credit  entry  in  his  pass-book 
until  after  the  defendants  hai  received  the  proceeds  of 
the  cheque  which  he  had  handed  to  them.  The  defend- 
ants acted  throughout  in  good  faith  and  without 
negUgenoe.  On  the  foregoing  facts,  it  is  quite  dear 
that  at  oommon  law  the  defendants  by  what  they 
did  rendered  themsttlyes  liable  to  account  to  the 
plainti£fi  for  the  proceeds  of  the  cheques.  They  had 
no  more  right  as  against  the  plaintiffs  to  deal  with 
the  cheques  than  had  the  thief  from  whom  they  got 
them.  Then  arises  the  question  whether  they  have  a 
statutory  defence,  and  that  depends  u{>on  whether 
the  facts  bring  them  within  the  proteonon  afforded 
by  section  82  of  the  Act.  Now  it  is  dear  that  the 
cheques  were  orossei  cheques  when  they  were  received 
b^  the  defendants.  Taey  were,  therefore,  of  the 
kmd  to  which  the  section  applies.  It  is  also  clear 
that  the  defendants  were  bankers  within  the  mean- 
ing of  the  section  and  that  they  acted  in  good  faith 
and  without  negligence.  S)  far,  therefore,  the 
defendants  are  within  the  terms  of  the  section. 
Wliat  is  it,  then,  that  remains  to  be  considwed  P  Two 
thinp^.  The  first,  whether,  when  the  defendants 
received  payment,  they  did  so  for  ^eir  customer ;  the 
second,  whether  there  are  any  circumstances  outsiie 
the  receipt  of  payment  which  render  them  liable  for 
the  conversion.  The  section  (says  that,  in  order  to 
afford  a  proteoti  m  to  the  defendant  banker,  the  pay- 
ment must  have  been  received  by  him  for  a  customer ; 
and  the  section  then  limits  the  protection  to  the 
liability  incurred  by  reason  of  suuh  receipt.  Then, 
first,  did  the  defendants  receive  the  payment  for  their 
customer?  Ttie  expression  *'for  a  customer"  has 
been  often  discussed,  and  its  meaning  has  now  been 
made  fairly  plain  by  judicial  interpretation.  Money 
is  received  for  a  customer  in  those  oases  only  where 
the  banker  acts  as  a  mere  agent  to  collect.  Thus  it 
is  that  if  the  banker  as  between  himself  and  his 
customer  becomes  the  holder  of  the  cheque  for  value 
before  he  collects  it,  he  does  not  receive  the  payment 
for  his  customer,  he  receives  it  for  himself.  The 
question,  then,  resolves  itself  into  this— Did  the 
defendants  receive  the  payments  as  mere  collecting 
agents  for  Nobbs  P  It  is  argued  that  they  did  not, 
because  they  gave  Nobbs  credit  for  the  value  of  the 
cheques  in  their  ledger  before  they  sent  them  to 
Williams  Deaoon  &  Oo.  for  collection,  and,  so  it  is 
Mid,  made  themselves  holders  of  the  cheques  for 
value.  But,  in  my  opinion,  the  entries  in  the  bank's 
ledgers  did  not  make  the  bank  holders  for  value. 


The  entries  neither  conferred  any  right  on  Nobbs  to 
draw  the  money  out  of  the  bank,  nor  did  thev  fix  the 
bank  with  any  liability  to  pay  the  money  to  him.    It 
might  have  been  different  if  the  entries  had  been 
mi^e  in  the  pass-book,  for  that  book  belongs  to 
the  customer    and  the  entries   made  in  it  by  the 
bank  are  statements  on  which  the  customer  is  entitled 
to  act.    Suppose,  after  the  ledger  entries  were  made, 
but  before  the  cheques  were  sent  to  Williams  Deacon 
ft  Oo.,  Nobbs  had  asked  the  defendant  bank  to  return 
him  the  cheque,  could  the  bank  have  refused  to 
comply  with  his  request  P    Oould  they  have  said.  No ; 
the  cheques  are  ours,  for  by  entries  in  our  ledger  of 
which  you  know  nothing  we  have  given  you  credit 
for  the  amounts  and  so  have  made  ourselves  holders 
for  value?    I  think  not.    Nobbs,  having  regard  to 
the  terms  on  which  the  business  was  carried  on,  would 
have  been  entitled  to  say  that  he  had  never  assented 
to  any  transfer  of  the  cheques,  and  that  therefore  they 
were  still  his.    In  truth,  notwithstanding  the  ledger 
entries,  no  credit  was  given  to  Nobbs,  nor  was  it 
intended  that  he  should  have  credit ;  and,  if  Nobbs 
had  demanded  the  money,  the  def endaoits  would  have 
been  entitled  to  refute  to  pay  it  to  him.    I  think, 
therefore,  that  the  defendants,  in  forwarding   the 
dieques  to  Williams  Deacon  &  Oo.,  and  so  obtaining 
the  money»  were  acting  as  mere  agents  to  collect  ana 
were  receiving  the  payment  for  their  customer  within 
the  meaning  of  the  section  of  the  Act.    The  next 
queetion  is-%ave  the  defendants  done  anything  more 
than  receive  p%yment  so  as  to  make  themselves  liable 
in  trover  P  It  is  said  that  theyhave.  It  is  argued  that, 
in  sending  the  cheques  to  Williams  Deacon  &  Oj.'s 
bank,  they  subjected  them  to  a  lien  in  thi  hands  of 
that  bank  by  reason  of  the  existence  of  the  loan 
account,  the  debit  to  which  at  times  exceeded  the 
credit  to  the  current  account,  and  that  this  constituted 
a  conversion.  This  is,  in  my  opinion,  a  fanciful  point. 
Williams  Deacon  &  Oo.  received  the  cheques  for  the 
purpose  of  collection  merely,  and,  therefore,  could 
not  use  them  except  to  present  them  for  payment. 
They  could   not  have  detained  them;   they    were 
bound  at  once  to  present  them  for  payment.    More- 
over, Williams  DeiCiU  &  Oo.,  as  bankers,  would  know 
that  the  dieques  paid  in  to  them  might  be  the  pro- 
perty of  the  defendant  bank's  customers  (as,  in  Mct, 
these  particular  cheques  were),  and  they  could  have 
no  right  to  exercise  a  lien  on  securities  whidi  were 
not  &e  property  of  the  defendants.    Then  it  was 
said  that  ^e  defendants  had  made  an  unauthorised 
alteration  in  a  material  part  of  the  cheques  by  chang- 
ing the  general  cr  jssing  into  a  special  crossing.    No 
doubt  the  Act  of  Parliament  bv  section  78  makes  the 
crossing  a  material  part  of  a  cheque  and  forbids  any 
addition  to  or  alteration  of  it  except  as  authorised  by 
the  Act.    But  section  77,  sub-section  3,  expresdy 

Erovides  that  where  a  cheque  is  crossed  generslly  the 
older  may  cross  it  specially.  It  was  argued  that  this 
authority  does  not  extend  to  mere  agents  for  collec- 
tion, and  that  <* holder"  must  be  read  as  meaning 
oaly  holder  for  value.  I  see  no  reason,  however,  for 
limiting  the  operation  of  the  sec  don  in  such  a  way. 
HoHf'r  does  not  necessarily  mean  a  holder  for  value. 
Tne  expression  indudes  every  person  who  is  in  lawful 
possession  of  the  instrument,  and  therefore  indudes 
an  agent  for  collection.  Lastly,  it  was  said  that  the 
defendants  had  made  an  unlawful  addition  to  the 
crossing  by  stamping  upon  the  dieque  the  words 
**  account  Boonomic  Bank."  But,  in  my  opinion, 
these  words  are  not  in  any  sense  an  addition  to  the 
crossing.  A  crossing  is  a  direction  to  the  paying 
bank  to  pay  the  money  generally  to  a  bank  or  to  a 

g articular  bank,  as  the  case  may  be,  and  when  this 
as  been  done  the  whole  purpose  of  the  crossing  has 
been  served.     The  paying  bank  has  nothing  to  do 
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with  the  appUoation  of  the  money  after  it  has  onoe 
been  paid  to  the  proper  reoeiving  banker.  The  words 
«  aooonnt  A.B."  are  a  mere  dirMtion  to  the  reoeiving 
bulk  as  to  how  the  money  is  to  be  dealt  with  af  cer 
receipt.  The  tmth  is,  that  all  that  the  defendants  did 
from  the  moment  they  received  the  cheques  down  to 
the  time  when  they  received  the  payment  was  done 
in  the  ordinary  course  of  business  for  the  purpose  of 
safely  and  properlv  obtaining  payment;  and  as 
section  82  protects  the  banker  from  the  common  law 
liability  which  the  receipt  of  the  pa;pient  would 
involve,  it  also  of  necessity  protects  him  from  any 
consequences  which  might  otherwise  flow  from  the 
steps  prop<)rly  taken  to  obtain  the  payment.  This  is 
made  qu^te  clear  in  the  opinion  of  Lord  Macnsghten, 
delivered  in  the  House  of  Lords  in  the  ease  of  UapUal 
and  Couniiea  Bank  v.  Gordon,  [1903]  A.O..  240.  It  is 
to  be  found  at  page  241:  <<Tbe  oaly  question, 
therefore,  U,  Did  the  banks  receive  payment  of  these 
cheques  for  their  customer  ?  If  they  did,  it  is  obvious 
that  they  are  relieved  from  any  liability  which 
perhaps  might  otherwise  attach  to  some  preliminary 
action  on  their  part  taken  in  view  and  anticipation  of 
receiving  payment.  The  section  would  be  nugatory — 
it  would  be  worse  than  nugatory— it  would  he  a  mere 
trap  if  the  immunity  conferred  in  respect  of  receipt  of 
payment,  and  in  terms  confined  to  such  receipt,  did 
not  extend  to  cover  every  step  taken  in  the  ord^iary 
course  of  business  and  intended  to  lead  up  to  that 
result" 

Jtidgmeni /or  the  de/mdanU,  toUh  costs. 

Solicitors  for  the  plainti£b,  Stihhard,  Gibson,  A  Co. 

Solioitors  for  the  defendants,  Pritchard  db  Sons. 


Feb.  16. 


Prob.  Div.  ft  Adm.  Div.  | 
Admiralty.  J 

"  The  MnrNBTOKKA."  (a.) 

8hip^  Collision  —  Damage  —  Freight  —  Substituted 
expense. 

A  steamship  chartered  by  tJ^e  Admiralty  to  carry  a 
cargo  of  coal  from  the  Tyne  to  Capetoum  came  into  col- 
lision with  another  steamship  and  put  into  the  Thames 
for  repairs.  By  agreement  betvmn  the  Admiralty  and 
the  owners  of  the  eargo^  the  cargo  was  unshipped  in 
London  and  sold,  and  a  sum  of  £1,000  was  paid  by  the 
Admiralty  to  the  owners  of  the  vessel  as  a  ''substituted 
expense*'  in  lieu  of  the  estimated  greater  expense  of 
storage  and  re-shipment  on  board  the  vessel  after  the  neces- 
sary repairs  had  been  effected.  Both  ships  were  held  to 
hlamefor  the  collision,  and  at  the  reference  a  moiety  of 
the  daim  by  the  owners  of  the  collier  was  paid  by  the 
owners  of  the  other  vessel,  but  at  the  reference  as  between 
thai  other  vessel  and  the  Admiralty,  the  claim  made  by 
the  Admiralty  for  an  adjuster  proportion  of  the  sum  paid 
as  "  suhstituied  expense  "  was  aisaUowed  iy  the  registrar. 

The  Court,  affirming  the  report  of  the  registrar,  held 
that  tJuU  claim  failed,  because  it  was  not  a  loss  sustained 
by  the  Admired^  directly  in  consequence  of  the  wrong- 
doing of  the  other  vessel. 

Motion. 

Tills  was  an  objection  by  way  of  motion  to 
a  report  of  the  anfstant  registrar  disallowing  a 
daim  by  the  Admiralty  against  the  owners  of  the 
steamship  Minneionha  for  a  sum  of  £276  18s.  4d, 
which  they  had  amed  to  pay  the  owners  of  the 
steamship  Uskmoor  (BCessrs.  Bunciman  &  Oo.)  as  oon- 

(o.)  Beported  by  Qwtjxne  Hall,  Esq.,  Barrister- 
at-Law. 


sideration  for  the  abandonment  of  a  voyage  on  wbidi 
The  Uikmoor  had  been  chartered  hj  the  Admiralty  to 
carry  coal  to  Oape  Town,  and  which  voyage  had  to 
be  abandoned  by  reason  of  a  collision  in  the  Channel 
between  T?ie  Uskmwr  and  The  Minnetonka,  in  whioh 
collision  boi^  vessels  were  held  to  blame. 

Acland,  K.C.,  for  the  Admiralty. 

Aspinall,  K.C.,  and  Pritchard,  for  the  ownen  of 

The  Minnetonkch 

The  following  cases  were  cited  in  the  comae  of  ^ 
arguments:  Jackson  v.  Union  Marine  Insurance  Co., 
10  0.  P.  126;  The  Milan,  Lush  388;  Ths  Mesrpeasa, 
[1891]  P.  403. 

BuoKNiLL,  J.,  in  giving  judgment,  said :  Ttdm  is  an 
apfdioation  by  way  of  appeal  fiom  the  report  of  the 
registrar,  on  the  ground  that  that  report  cannot  be 
supported  in  law.     The  matter  has  been  before  tbe 
court  on  two  occasions.     On  the  last  oooacion  tiia 
court  referred  the  matter  back  to  the  registrar  to  find 
whether  any  part  of  the   amount  daimad    bj   the 
Admiralty,  namely  £276  18s.  4d.,  had  in  fact  been 
allowed  to  T?ie  Uskmoor,  in  the  referenoe   boiween 
the  owners  of  The  Uskmoor  and  the  owneca  of  HU 
Minnetonka,  for  the  dainage  suitained  by  The  Uskmoor 
in  consequence  of  a  collision  between  those  two  shqM, 
for  which  the^  were  found  both   to   blame.      1^ 
registrar  has  found  that  this  amount  has  not  beoa 
dMlt  with  in  that  reference.     Now,  the  story  of  the 
case  must  be  gone  into  in  order  to  get  deac^  at  tte 
facts— the  reel,  the  true  facts.     Tht  UAmisor  was 
on  avoya|;e  from  somewhere  on  tbe  N.B.  coaat  to 
South  Afnca,  if  I  recollect  rightly,  laden  with  a 
cargo  of  coal,  the  property  of  the  Admiralty.    Darmg 
that  voyage  she  came  into  coUidon  with  The  Minns- 
tonka,  in  consequence  of  which  The  Uskmoor  hecaeU 
was  damaged,  and  also,  to  a  certain  extent,  the  osrgo 
onboard.    The  ^sAnnoor  then  was  takei^ to  the Biw 
Thames  to  be  repaired,  and  when  it  was  asesrtained 
that  the  repairs  would  take  some  time— -it  was  esti- 
mated about  six  to  eight  weeks — the  Admiralty  and  fhs 
owners  of  The  Uskmoor  very  properly  put  their  hesdi 
together  to  ^ee  what  coula  be  done  in  the  flireum- 
stMices  for  the  benefit  of  eadi  other.      The  Admir- 
alty, in  the  fist  instance,  suggested  that  the  voytgs 
should  be  abandoned.     The  charterers,  it  may  be 
said,  to  make  it  quite  dear,  would  have  been  ooa- 
tributors  to  the  general  average  which  wonld  haft 
had  to  be  made  up  in  the  long  run.  On  the  12th  of  Jias 
the  Admiralty  wrote  to  the  owners  of  The  Uskmoor  ask- 
ing them  what  arrangements  they  had  made  withr«|^ 
to  the  storage  of  the  carsro  on  shore  or  in  Ii|^itsn 
during  the  repairs  to  the  udp.    Theletter  ended  wBk 
this  paragraph :  ''Until  the  receipt  of  the  •arveyor's 
report  it  willnot  be  possible  to  form  a  definite  opUoa 
as  to  the  best  course  to  pursue,  but  I  should  be  |^ 
to  have  your  views  as  soon  as  possible  as  to  thi 
advisability  of  selling  the  coal  and  oonsiderin^  ^ 
voyage  terminated,  so  as  to  avoid  the  expense  of  stciTiH 
and  re-shipping."    The  eoroense  of  re-shippinff  woSk 
not  fall   entinly  upon  the  cargo  ownen,  tat  Ifts 
expense  of  storage,  subject  togeiMral  average,  woeld 
faU  upon  the  cargo  owners.    T&si  letter  was  answersi 
by  the  owners  of  The  Uskmoor  on  the  13tti  of  JwaSk 
Men  they  said  the  repairs  would  take  abootei^ 
weeks,  and  it  was  imposrible  for  them  to  advise  ths 
Admiralty  as  to  the  termination  of  the  Toyege,  bet 
that  if  the  Admiralty  wished  to  do  so  they  (ths 
owners  of  The  Uskmoor)  would  do  so  for  tiie  eoe- 
sideration  of  7s.  6d.  per  ton  «  as  full  freight**    Thsa 
on  the  17th  of  June  the  surveyor  writes    to   tks 
Admiralty,    amongst   other   things,  this:  *'lissBa 
Bunciman  will  now  accept  £1,000  in  rei^^sot  of  tks 
freight,  which  is  a  trifle  more  than  T'  —    •  - 
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Son,  &  Oookef  had  adviied  yon.    They  had  written 
their  letter  to  you  hefore  they  oonld   make   sure 
whether  it  was  £996  or  £1,000.    All  that  is  wanted 
from  yon  now  is  a  letter  to  Messrs.  Baooiman  stathig 
that  yon  offer  them  £1,000  in  respect  of  the  freight 
and  stating  that  yon  will  give  them  another  cargo  to 
replace  the  present  one  at  the  168.  rate,  or  more  if 
freights  shonld  rise  in  the  meantime,  of  course  they 
giving  yon  proner  and  sufficient  notice  when  the 
vessel  is  expected  to  be  ready,  and  Messrs.  Bnnciman 
to  have  fche  option  of  refusing  the  offer.''  On  the  same 
day  Messrs.  Hopkins,  Son,  &  Oookes  wrote  to  Mr. 
Lowrey,  the  secretary  of  the  Salvage  Association,  and 
they  put  the  case  in  this  way :   "  We  beg  to  inform 
yon  that  we  have  carefully  conf  idered  the  facts  and 
ciromnstances  of  this  case,  and  assuming  the  voyage  is 
terminated  in  London,  and  the  shipowners  sre  paid 
4v.  6d.  per  ton,  equal  to  £996  15s.,  this  amount  will  be 
apportioned  as  per  annexed  sheet  as  a  substituted 
expense  in  lieu  of  hire  of  barges :  Six  weeks  £664  lOs., 
shifting   ditto   £106    17s.    6d.,    re-shipping   cargo 
£424  lOi.  lOd.,  total  £1,195  18s.  4d. ;  and  m  addition 
to  the  above   expenses   which  will  be  saved,  the 
expected  deterioration  by  breakage  of  coal,  estimated 
by  Mr.  Lewis  at  about  10  per  cent,  at  least  on  Oai>e 
Town  values,  and  2  per  cent,  for  loss  of  weight,  is 
avoided.    It  will,  of  course,  be  necessary  to  obtain 
the  agreement  of  all  interests  to  this  arrangement" 
Tnen  Mr.  Lowrey  wrote  on  the  18th  of  June  to 
Messrs.    Hopkins:    "The    ship   underwriters   have 
approved  our  suggestion  that  the  coals  should  be  sold 
in  London  and  that  the  lors  of  the  freight  shonld  be 
treated  as  a  substituted  expense."    The  keynote  of 
this  case  is  that  the  loss  of  freight  should  be  treated 
as  substituted  exi^ense.    Then  comes  the  letter  of  the 
I8th  of  June,  setting  out  the  figures  of  general  average 
and  freight,  and  there  is  the  final  letter  from  the 
Admiralty,  on  the  20th  of  June,  to  Messrs.  Bundman : 
**  Your  expression  '  to  pay  the  shipowners  the  sum  of 
£1,000 '  is  understood  as  meaning  the  sum  of  £1,000 
will  be  apportioned  on  the  basis  stated  in  mv  letter  of 
the  18th  of  June,  and  a  claim  made  by  the  owners 
upon  the  Admiralty  for  the  portion  thereof  fa'liog 
upon  the  cargo  when  the  general  average  adjustment 
is  completed."     Now,   when   this  case  first  went 
before  the  registrar  and  merchants  it    was  put  in 
this  "Way :  That  the  shipowners  and  the  Admiralty 
had  agreed  that  the  sum  of  £1,000  was  to  be  paid 
for  fraght.    It  is  so  mentioned  in  the  shorthand 
writer's  notes,  which  I  have  before  me.    To-day  the 
daim  is  not  for  freight  at  alL    It  is  not  put  as  having 
anything  to  do  wiw  freight.    That  part  of  the  case 
has  been  put  on  one  side.    It  is  put  in  this  way : 
Tiiat  the  Admiralty  have  entered  into  an  obligation, 
binding  upon  them,  to  pay  to  the  owners  of  the  ship 
£276  <Md,  and  that  there  was  a  good  consideration 
for  that  binding  contract    between   them  for   the 
abandonment  of  the  voyage.    When  ones  comes  to 
test  the  daim,  to  see  what  it  really  means,  it  is  put 
in  this  way :  If  the  voyage  had  not  been  abandoned, 
and  if  the  cargo  had  remained  in   barges,  and   if 
the  Admiralty  had  become  responsible  to  pay,  as  they 
would  iiave  become,  for  the  lure  of  the  oarges,  the 
amount  would  have  certainly  exceeded  £276.    It  may 
be  that  this  is  a  sum  of  money  whidi,  in  the  circum- 
stances of  this  case,  the  shipowners  could  recover 
from  the  Admiralty — ^I  do  not  say  it  would   be   so 
or    would    not    be    so— but    it    does    not  follow 
that,   because    the    Admiralty     would    be    liable 
to     the     shipowners,     theruore    the     Admiralty 
can    put    that    liabili^    over   on    to    the    backs 
of  the  owners  of  The  minnettmkaf  the  wrong-doing 
ship.    The  only  way  in  which  the  Admiralty  can 
recover  against  the  owners  of  The  MinneUmkahnela 
hy  showi^  a  csvtain  loss,  or  asnm  of  money  lost; 


that  it,  a  certain  loss  in  consequence  of  a  reasonable 
arrangement  by  the  person  having  a  daim  minimising 
the  claim  which  he  has  against  the  wrong-doer.  But 
it  must  be  a  loss  and  a  liability  arising  directly  in 
consequence  of  the  wron^^-doing  act  of  Tlie  Minne- 
tonka.  If  it  is  not,  then  it  is  not  recoverable.  Is  it 
the  case  here  P  I  think  it  is  not.  The  real  facts,  as  I 
find  them  to  be,  and  as  I  understand  them  to  be,  and 
as  to  them  there  is  really  no  contradiction,  are  theie : 
The  abandonment  of  the  voyage ;  as  between  the  ship- 
owners, The  Uihmoor^  and  the  cargo  owners  the 
Admuralty,  a  sum  of  money  ipreater  than 
£276  agreed  to  be  paid ;  It  is  said  now 
that  that  sum  of  money  is  a  sum  of  money 
for  which  the  Admuralty  would  have  been  liable 
in  an  event  which  has  not  in  fact  occurred;  and 
to  be  a  sum  of  money  which  directly  represents  a 
loss  by  the  Admiralty  occasioned  by  the  wrongdoing 
of  The  MinneUmha,  I  think  all  these  suggestions  are 
not  according  to  the  real  facts — that  what  really  has 
happened  is  this,  that  the  parties  have  put  their  heads 
together  and  come  to  some  hypothetical  figure  not 
bsMcd  upon  fact,  and  not  representing  a  direct  loss  or 
damage  by  the  Admiral^  in  consequence  of  the 
wrongdoing  act,  and  that  therefore  tne  Admiralty 
cannot  make  good  this  daim  as  against  the  owners  of 
The  Minndoma*  But  there  is  something  else,  which, 
though  not  absolutely  condusive,  is  verv  imporiant 
to  be  considered,  and  that  is  that  this  £276,  if  the 
Admiralty  could  make  the  owners  of  The  Minnetonka 
pay  it,  would  be  payable  to  The  Utihmoor^  and  the 
owners  of  The  Uskmoor  have  already  been  paid  all  the 
loss  they  have  sustained  in  consequence  of  the 
collision ;  and  although  it  is  possible  to  conceive  a 
case  where  the  owners  of  a  ship  may  make  a  profit  by 
the  wrong-doing  of  the  other  party,  in  tlds  case  I 
think  the  owners  of  The  Uekmoor  would  not  be  entitled 
to  make  such  a  profit,  although,  of  course,  that  would 
not  be  answerable  by  the  Admiralty  if  the  Admiralty 
had  undertaken,  for  good  consideration,  to  pay  a  sum 
of  money  to  The  Uekmoor,  In  condusion,  it  seems  to 
me  that  this  case  fails,  because  it  has  not  been  made 
out  in  law  or  in  fact  to  be  a  loss  sustained  by  the 
Admiralty  directly  in  consequence  of  the  wrong-doing 
act  of  TheMinnetonka,  Therefore,  my  judgment  must 
be  agamst  the  appellants,  and  I  confirm  the  report 
No.  1  of  the  registrar,  and  also  report  No.  2,  with  the 
result  that  those  who  have  succeeded  munt  have  the 
costs  of  ^is  appeal,  and  also  of  the  second  reference. 

Solictors  for  the  Admiralty,  Tlie  Treasury  Solicitor. 
Solictors   for   the  owners   of    TJie    Minnetonka, 
Pritchard  &  Bona. 


ftom  0.  A.  I  j^    ^Q 

(England),  j  ^      • 

Samttbl  v.  Jabbah  Timber  and  Wood-Pavino 

COBFOBATIOR.  (a.) 

Mortgage — Redemption  action — Security  for  loan — 
StipuUxtion  that  mortgagee  may  purchase  ai  fixed  price 
within  definite  time — Clog  on  equity  of  redemption. 

A  stipulation  in  a  mortgage  that  the  mortgagee  is  to 
have  the  option  of  purchasing  t?ie  whole  or  any  part  of 
the  mortgaged  security  within  a  definite  time  is  invalid, 
as  a  clog  on  the  equity  of  redemption,  and  the  rule  applies 
to  a  mortgage  hy  a  company  of  its  debenture  stock. 

Decision  of  the  Court  of  Appeal  (51  W.  E.  439, 
[1903]  2  Ch.  1)  affirmed. 

(a.)  Beported  by  0.  H.  Gbavton,  Esq.,  Barrister- 
at-Law. 
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House  of  Lobds.     Samuel  v.  Jabbah  Tdcbbb  Aim  WooD-PATwa  Cobpo&atiov.    Hoxrsx  op  Lobdb. 


Appeal  from  an  order  of  the  Court  of  Appeal 
(OolliDS,  M.B,  Bomer  and  Cozeni-Hardy,  LJJ.) 
afiBrmiog  the  dedaion  of  Kekewioh,  J.  (50  W.  B.  601, 
[1902]  2  Ch.  479). 

The  facts  are  stated  in  the  judgments. 

P.  0.  Lawrence,  K.C,  (J.  W.  Manning  with  him), 
for  the  appellant.— The  case  is  like  Beeve  y.  Liele,  51 
W.  B.  676,  [1902]  A.  C.  461,  and  different  from 
Bradley  ▼.  CarriU,  51  W.  B.  636,  [1903]  A.  0.  253. 
The  stipulation  amounts  to  an  agreement  to  lend  a 
further  sum  on  specified  terms.  The  appellant  is 
entitled  to  damages,  if  not  to  specific  perf ormanoe : 
South  African  Territories  ▼.  WaUington,  46  W.  B.  545, 
[1898]  A.  0.  309. 

Warrington,  K,C.  {Mart^lH  with  him),  for  the 
respondents.— In  Noakes  &  Co.  y.  Rice,  50  W.  B.  305, 
[1902]  A.  C.  24,  there  was  no  interference  with  the 
right  of  redemption.  Tois  is  at  any  rate  an  infringe- 
ment of  the  doctrine  "once  a  mortgage  always  a 
mortgage." 

P.  0.  Lawrence^  K.C,  replied. 

The  House  took  time  for  consideration. 

Barl  of  Halsbury,  L.C.— I  regret  that  in  this 
case  the  state  of  the  authorities  leayes  me  no  altema- 
tiye  than  to  affirm  the  judgment  of  K«kewich,  J., 
and  the  Oourt  of  Appeal.  A  perfectly  fair  bargain 
made  between  two  pMties  to  it,  each  of  whom  was 
quite  sensible  of  what  they  were  doing,  is  not  to  be 
performed  because  at  the  same  time  a  mortgage 
arrangement  was  made  between  them.  If  a  day  had 
intervened  between  the  two  parts  of  the  arrange- 
ment, the  fact  of  the  bargain  which  the  appellant 
daims  to  be  performed  would  haye  been  pmectly 
good  and  capable  of  being  enforced,  but  a  line  of 
authorities  going  back  for  more  than  a  century  has 
decided  that  su<m  an  arrangement  as  that  which  was 
here  arrived  at  is  contrary  to  a  principle  of  equity, 
the  sense  or  reason  of  which  I  am  not  able  to  appre- 
ciate, and  very  reluctantly  I  am  compelled  to  aoqmesoe 
in  the  judgments  appealed  from. 

Lord  MAOirAOHTBN.— By  letter  dated  the  11th  of 
of  June,  1901,  the  appellant,  Henry  Samuel,  offered  to 
advance  to  the  respondent  company  £5,000  at  6  per 
cent,  upon  the  security  of  £30,000  first  mortgage 
debenture  stock  of  the  company,  subject  to  his  having 
« the  option  to  purchase  the  whole  or  any  part  of 
sudh  stock  at  40  per  cent*  at  any  time  witlun  twelve 
months."  Other  conditions  were  attached  to  the  offer, 
bat  they  are  not  material  for  the  purpose  of  the 
present  question.  Then  foUowt  d  Chis  provision : 
*<The  advance  to  become  due  and  payable  with 
intereat  at  thirty  days'  notice  on  either  side."  The 
ofliar  was  accepted  by  the  company.  The  stock  was 
duly  created  and  registered  in  feiamuersname.  Within 
tiie  period  of  twelve  months,  and  before  the  company 
gave  notice  of  intention  to  repay  the  advance,  Samuel 
claimed  to  purchase  the  whole  of  the  mortgaged  stock 
at  the  ajgreed  price.  Thereupon  the  company  brought 
this  action,  asking  for  redemption  ani  a  declaration 
that  the  option  was  illegal  and  void.  Both  Eekewioh, 
J.,  and  the  Oourt  of  Appeal  decided  in  favour  of  the 
company.  Having  regard  to  the  state  of  the  authorities 
binding  on  the  Oourt  of  Appeal,  if  not  on  this  House, 
it  seems  to  me  that  they  could  not  have  come  to  any 
other  conclusion,  although  the  transaction  was  a  fair 
bargain  between  men  of  business  without  any  trace 
or  suspicion  of  oppression,  surprise,  or  droumvention. 

It  is,  I  think,  unnecessary  to  consider  what  the  true 
construction  of  the  agreement  between  Samuel  and 
the  company  may  be.  The  result  would  hav«  been 
predsehr  the  same  if  the  agreement  had  in  terms 
dedared  that  the  option  was  not  to  continue  after 
repayment.    The  law  undoubtedly  is  that  a  oondition 


such  as  that  in  question,  if  legal  and  binding  at  all, 
must  come  to  an  end  on  repayment  of  the  loan. 

In  the  Oourt  of  Appeal  the  question  was  treated  as 
governed  by  the  principle,  of  which  Noake$  y.  Rice  u 
a  recent  example,  that  on  redemption  the  mortgagor 
is  entitled  to  have  the  thing  mortgaged  restored  to 
him  unaffected  by  any  condition  or  stipulation  which 
formed  part  of  the  mortgage  transaction.  That 
principle,  I  think,  is  perfectly  sound.  But,  In  my 
opinion,  the  question  here  depends  rather  upon  the 
rule  that  a  mortgsgee  is  not  allowed  at  the  time  d 
the  loan  to  enter  into  a  contract  for  the  purchase  d 
the  mortgaged  property.  This  latter  rule,  I  think,  is 
founded  on  sentiment  rather  than  on  principle.  It 
seems  to  have  had  its  origin  in  the  desire  of  tlis 
Oourt  of  Ohancery  to  protect  embaiiassed  land- 
owners from  imposition  and  oppression.  And  it  was 
invented,  I  should  suppose,  in  order  to  obviate  the 
necesrity  of  inquiry  Mid  investigation  in  casea  when 
suspicion  may  be  probable  and  proof  difficult.      I 

Skt^er  from  some  general  observations  made  by  Locd 
ardwicke  hi  MeUor  y.  Lea,  (1742)  2  Atk.  494,  that 
he  would  have  boon  disposed  to  confine  the  role  to 
cases  in  which  the  oourt  finds  or  suspects  *'a  dcaigu 
to  wrest  the  estate  fraudulently  out  of  the  huids 
of   tiie   mortgagor "   and   to    oases   of  "  oomiann 
mortgage  "—that    is,  as   I    understand    it,    mort- 
gage of  land  by  deed.     It  will  be  observed  that  in 
the  later  case  of  Toonea  v.  Conedt,  (1745)  3  Atk.  261, 
which  is  often  referred  to  for  a  statement  of  the  nils, 
his  lordship  speaks  only  of  '*  a  deed  of  inort^;age''— 
an  instrument  which  perhaps  rather  lends  itsdf  to 
imposition ;  for  no  one,  I  am  sure,  by  the  li^  of 
nature,  ever  understood  an  Bnglith  mortgage  of  imI 
estate.    In  Vernon  y.  BetJiell,  2  Eden  110.  113,  Lofd 
Ohanoellor  Northington,  then  Lord  Henley,  laid  down 
the  law  broadly  in  tbe  following  terms:  ''Thiscout, 
as  a  court  of  conscience,  is  very  jealous  of  persgos 
taking   seciuities  for  a  loan,  snd   oonyerting  wmk 
securities  into  purchases.     And  therefore  I  take  it  to 
be  an  established  rule,  that  a  mortgagee  oan  never 
provide  at  the  time  of  making  the  loan  for  any  aveot 
or  oondition  on  which  the  equity  of  redemption  disll 
be  dischai^i^ed,  and  the  conveyance  absolute.     And 
there  is  great  reason  and  justioe  in  this  rule,  lor 
necessitous  men  are  not,  truly  speaking,  free  men,  bat 
to  answer  a  present  exigency,  will  submit  to  any 
terms  that  the  crafty  may  impose  upon  them.'*    Tkn 
doctrine,  described  by  Lord  Henley  as  an  estabHahed 
rule  nearly  a  hundred  and  fifty  years  ago,  has  never, 
so  far  as  I  can  discover,  been  departed  from  sinoe  or 
questioned  in  any  reported  case.     It  is,  I  befieve, 
universally  accepted  by  text    writers  of  authority. 
Speaking  for  myself,  I  should  not  be  sorry  if  this 
House  could  have  seen  its  way  to  modify  it  so  aa  to 
prevent  its  being  used  as  a  means  of  evading  a  fair 
bargain  come  to  between  persons  dealing  at  nrm's 
length  and  negotiating  on  equal  terms.  The  direotors 
of  a  trading  company  in  search  of  financial  ^**^- 
ance  are  certahdy  in  a  very  different  position  from 
that  of  an  impecunious  landowner  in  the  toils  of  a 
crafty  moneylender.     At  the  same  time,  I  quits  fad 
the  difficulty  of  interfering  with  any  rede  that  ba« 
prevailed  so  long,  and  at  present  I  am  not  prepared 
to  difftir  from  the  conclusion  at  which  the  Oourt  of 
Appeal  has  arrived. 

I  am  therefore  of  opinion  tiiat  the  appeal  must  be 
dismiued  with  costs. 

Lord  LiNDLBY.— Ihe  letter  of  the  11th  of  Jane, 
1901,  written  by  the  defteidant  to  the  plaintiff 
oompany,  contained  an  ofllsr  of  a  loan  of  £6,000  to 
the  company  upon  certain  terms,  and  this  offer  and 
the  terms  proposed  were  aooepted  l^  the  coomany  by 
their  letter  in  answer  dated  tiie  14th  of  JTone,  IMl. 
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These  two  letters  oonstitated  an  agreement  between 
the  parties.  The  main  provitions  are  as  follows — 
namely,  first,  that  the  defendant  should  forthwith 
lend  the  company  £6,000  at  6  per  cent.,  redeemable  on 
thir^  days'  notice  by  either  part]^.  Secondly,  that 
the  defendant  shoold  have  as  security  £30,000  of  the 
company's  first  mortgage  debenture  stock  transferred 
to  him.  Thirdly,  that  the  directors  of  the  company 
should  elect  a  nominee  of  his  on  their  board. 
Fourthly,  that  the  defendant  should  have  the  option 
of  purchasing  the  whole  or  any  p&rt  of  such  stock  at 
40  per  cent,  at  any  time  within  twelve  months. 
FiftSily,  that  he  ^ould  haye  a  further  option — 
namely,  in  the  event  of  the  company  at  any  time 
raising  further  capital  or  selling  its  undertakiog  for 
shares  or  stocks  of  another  company,  the  defendant 
should  have  the  option  of  underwriting  the  taking  up 
of  such  new  capital,  or  shares,  or  stocks  at  a  commis- 
sion of  10  per  cent. 

The  first  question  is,  what  is  the  true  nature  of 
this  agreement  ?  Is  it  a  mortgage  with  an  option  to 
purchase,  or  is  it  a  conditionflJ  sale  P  Or  is  it  an 
agreement  giving  Samuel  an  option  to  hold  the 
debenture  stock  as  a  mortgage  or  a  purchase?  It 
appears  to  me  to  be  clearly  a  mortgage  with  an  option 
to  purchase.  A  loan  of  £5,000  on  security  was  what 
the  company  wanted,  and  what  Samuel  agreed  to  let 
the  company  have  on  terms.  They  were  not  bargaining 
for  anything  else.  As  soon  as  the  £5,000  was 
advanced,  and  the  debenture  stock  was  placed  at 
Samuel's  disposal,  he  was  in  the  position  of  mortgsgee 
of  that  atock.  He  had  the  rights  of  a  mortgagee, 
and  the  company  had  the  rights  of  a  mortgagor. 
There  was  that  reciprocity  and  mutuality  of  remedies 
which  distinguish  a  mortgage  transaction  from  a 
conditional  sale  from  oUier  transactions  more  or  less 
resembling  a  mortgage,  but  not  really  constitutiog  a 
mortgAge.  The  transaction  was,  in  my  opinion,  a 
mortgage,  pltia,  amongst  other  things,  an  option  to 
purchase,  which,  if  exercised  by  the  mortgagee, 
would  put  an  end  to  the  mortgagor's  right  to  rodeem 
— that  IB,  would  prevent  him  from  getting  back  his 
mortgaged  property.  This  was  the  view  taken  by 
Mr.  Justice  Eekewich,  and  by  all  the  members  of  the 
Court  of  Appeal,  and  I  am  unable  myself  to  view  the 
transaction  differently. 

In  Lisle  v.  lUeve,  [1902]  1  Oh.  53,  Buckley,  J., 
suggested  some  instances  in  which  he  considered  a 
mortgagee  might  validly  stipulate  for  an  option  to 
buy  the  equity  of  redemption;  but  although  his 
deosion  was  affirmed  first  by  the  Court  of  Appeal  and 
afterwards  by  this  House — Beeve  v.  Lisle — ^the  affirm- 
ance proceeded  entirely  on  the  fact  that  the  agree- 
ment to  buy  the  equity  of  redemption  was  no  part  of 
the  original  mortgage  transaction,  but  was  entered 
toto  subsequently,  and  was  an  entirely  separate  tran- 
saction to  which  no  objection  could  be  taken.  It  is 
plain  that  the  decision  would  not  have  been  affirmed 
if  the  agreement  to  buy  the  equity  of  redemption  had 
been  one  of  the  terms  of  the  original  mortgage.  The 
Irish  case.  In  re  Edwards*  Estate,  (1861)  11  Lr.  Oh. 
Bep.  367,  is  to  the  same  eff*^. 

I  caunot  help  thinkiog  that  both  parties  intended 
that  the  two  options  to  purchase  the  £30,000  deben- 
ture stock  and  to  underwrite  further  capital  or 
debenture  stock,  if  issued,  were  to  be  exercisable  even 
after  payment  off  of  the  £5,600.  But  the  decision  of 
this  House  in  Noahes  v.  Rice  and  Bradley  v.  Carriit 
conclusively  show  that,  whatever  might  have  been 
intended,  Samuel  could  not  have  hSem  entitled  to 
exercise  either  option  after  payment  of  his  loan.  But 
these  decisions,  and  the  previous  decision  of  Salt  v. 
Northampton  {Marquis),  40  W.  B.  529,  [1892]  A.  C.  1, 
emphatioally  recognize  the  old  doctrine,  '*  onoe  a  mort- 
gage always  a  mortgage,"  which  is  too  well  settled  to  i 


be  open  to  controversy.  Lord  Hardwicke  said,  in 
Toomes  v.  Conset :  **  This  court  will  not  suffer,  in  a 
deed  of  mortgage,  any  agreement  in  it  to  prevaO,  that 
the  estate  become  an  absolute  purchase  in  the  mort- 
gagee upon  any  event  whatsoever."  But  the  doctrine 
is  not  confined  to  deeds  creating  legal  mortgaffes*  It 
applies  to  all  mortgage  transactions.  The  doctrine 
"  once  a  mortgage  always  a  mortgage  "  means  that 
no  contract  between  a  mortgagor  and  a  mortgagee, 
made  at  the  time  of  the  mor^^e  and  as  part  of  tiie 
mortgage  transaction— or,  in  otket  words,  as  one  of 
the  terms  of  the  loan — can  be  valid  if  it  prevents  the 
mortgagor  from  getting  back  his  property  on  paying 
off  what  is  due  on  his  security.  Any  bargain  which 
has  that  effect  is  invalid,  and  is  inconsistent  with 
the  transaction  being  a  mortgage.  The  principle  is 
fatal  to  the  appellant's  contention  if  the  transaction 
under  consideration  is  a  mortgage  transaction,  as  I  am 
of  opinion  it  clearly  is. 

Then  it  was  contended  that,  as  the  properiy  mort- 
gaged was  debenture  stock  issued  by  a  limited  com- 
pany, the  esse  did  not  fall  within  the  principle  to 
which  I  have  been  referring.  I  confess  my  inability 
to  follow  the  argument  on  this  point.  Debenture 
stock  is  usually  a  sum  of  money  charged  on  the 
assets  of  the  company  issuing  it.  It  ma^  be  redeem- 
able or  irredeemable,  in  which  case  it  is  not  a  mort- 
gage at  all.  But  whether  redeemable  or  irredeemable, 
it  is  capable  of  bdng  made  a  security  for  money  lent 
upon  it  It  can  be  mortgaged  as  well  bv  the  com- 
pany which  issues  it  as  by  an  ordinary  holder.  I  can 
discover  no  reason  for  treating  a  moitgage  of  deben- 
ture stock  as  something  so  different  from  other  mort- 
gages as  to  render  the  principle  **  once  a  mortgage 
fdwaye  a  mortjgage"  inapplicable  to  it. 

In  my  opinion  the  appeal  ought  to  be  dismissed 
with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Dale,  Newman,  A 
Hood. 

Solicitor  for  the  respondents,  H,  Percy  Becker, 
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MiLLBTT  V,  Ballabd.  (o.) 

County  court — Appeal— Action  of  ejectment — Action  for 
recovery  of  tenements — Premises  of  annual  value  not 
exceeding  £20— County  Courts  Act,  1888  (51  <j^  52 
Vict.  c.  43),  ss.  59.  120,  138,  139. 

An  appeal  lies  from  the  county  court  to  tJie  High  Court 
in  all  actions  of  ejectment  on  title,  as  distinguished  from 
actions  by  landlords  against  tenants  for  the  recovery  of 
tenements  under  sections  138  and  139  of  the  County 
Courts  Act,  1888,  even  though  the  annual  value  of  the 
premises  does  not  exceed  £20. 

Barl  of  Shrewsbury  v.  Garfield,  60  Z.  J,  Q,  B.  765, 
40  W.  B.  Dig.  63,  overruled. 

Appeal  from  a  dedeion  of  a  Divisional  Court  (Lord 
Alverstone,  L.C.J.,  and  Kennedy  and  Phillimore, 
JJ.),  in  an  appeal  from  a  county  court. 

The  question  was  whether  an  appeal  lies  to  the 
High  Court  from  the  judgment  of  a  county  court  in 
an  action  of  ejectment  where  the  annual  value  of  the 
land  does  not  exceed  £20. 


(a.)  Eeported  by  F. 


G.  BtroKBB,  Bsq.,  Barriiter- 
at-Law. 
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MiLLBTT  V.  BALLABD. 


GOTTRT  OF  ApFXAI» 


The  adioQ  was  bronght  in  the  Wandiworfh 
Oonnty  Oonrt  for  a  dedaration  that  the  plaintiff  was 
entitled  to  the  posseMion  of  a  piece  of  land  for  a  term 
of  years  granted  by  an  indenture  of  lease  dated  the 
22nd  of  December.  1898.  The  plaintiff  also  claimed 
possession  of  the  piece  of  land. 

By  the  said  indenture  the  defendant  had  demised 
to  one  Harry  Marchant  the  house  and  premises 
caUed  *'  Dnnraven,"  situate  in  Oakdale-road,  Streat- 
ham»  in  the  county  of  Surrey,  having  a  frontage  on 
the  said  road  of  24  ft,  or  thereabouts,  for  the  term  of 
ninety-nine  years  from  the  25th  of  Df cember,  1898. 

By  virtue  of  various  mesne  assignments,  and  ulti- 
mately by  an  indenture  dated  the  12th  of  July,  190«S, 
the  term  of  years  became  vested  in  the  plaintiff  for 
the  residue  of  the  term. 

The  defendant  was  owner  and  occupier  of  premises 
adjoinins; "  Dunraven  **  and  also  fronting  on  Oakdale- 
road.  The  pteoe  of  land  in  question  was  a  narrow 
strip  of  land  on  the  boundtry  between  **  Dunraven  " 
and  the  defendant's  premises,  having  a  frontage  of 
thr«e  feet,  or  ther<»abonts.  on  Oakdale-road. 

The  plaintiff  alleged  that  the  said  piece  of  land  was 
part  of  the  premises  demised  by  the  indenture  of  the 
22nd  of  December,  1898,  and  that  the  defendant  had 
wrongfuUy  taken  possession  of  it  and  fenced  it  in. 

The  annual  value  of  the  piece  of  land  did  not 
exceed  £20. 

The  county  court  judge  gave  judgment  for  the 
plaintiff,  and  no  leave  to  appeal  was  granted  by  him. 

The  defendant  appealed  to  the  Divisional  Court. 

The  plaintiff  took  the  preliminary  objection  that  by 
section  120  of  the  County  Courts  Act.  1888,  no  appeal 
lay  without  the  leave  of  the  county  court  judge. 

The  Divisional  Court,  on  the  authority  of  Earl  of 
BhrewBhury  v.  QarfiM,  60  L.  J.  Q.  B.  765,  40  W.  B. 
Dig.  63,  allowed  the  objection,  and  dismissed  the 
appeal,  but  gave  leave  to  the  defendant  to  appeal  to 
the  Court  of  Appeal. 

J,  Eldon  Bankea,  K.C.  {8.  Q.  Lushington  with 
him),  for  the  defendant.— The  defendant  had  an 
absolute  right  to  appeal  to  the  High  Court  without 
any  leave  from  the  county  court  judge.  The  ques- 
tion depends  on  the  true  construction  of  section  120 
of  the  County  Courts  Act,  1888.  That  section  begins 
by  saying  that  any  party  to  a  coun^  court  action 
who  is  dissatisfied  with  the  determmation  of  the 
coun^  court  judge  on  auy  point  of  law  may  appeal 
therenrom  to  the  BBgh  Court  subject  to  certain  con- 
ditions as  to  giving  notice  or  otherwise.  There  then 
follows  this  proviso :  "  Provided  always,  that  thore 
shall  be  no  appeal  in  any  action  of  contract  or  tcnrt, 
other  than  an  action  of  ejectment  or  an  action  in 
which  the  title  to  any  corporeal  or  incorporeal  here- 
ditament shall  have  come  m  question,  where  the  debt 
or  damage  claimed  does  not  exceed  twenty  pounds,  nor 
in  any  action  of  replevin  where  the  amount  of  rent 
or  the  damage  or  value  of  the  goods  seized  does  not 
exceed  twenty  pounds,  nor  in  any  action  for  the 
recovery  of  tenements  where  the  yearly  rent  or  value 
of  the  premises  does  not  exceed  twenty  pounds  •  .  . 
unless  the  judge  shall  think  it  reasonaUe  and  proper 
that  such  appeal  should  be  allowed,  and  shall  grant 
leave  to  appeaL"  The  first  part  of  that  proviso  is 
not  accuratsly  expressed.  It  speaks  of  "  any  action 
of  contract  or  tort  other  than  an  action  of  eject- 
ment*** An  action  of  ejectment  is  not  an  action  of 
either  contract  or  tort.  But  if  the  words  "  other  than 
an  action  of  ejectment  or  an  action  in  whidi  the  title 
to  any  corporeal  or  incorporeal  hereditament  shall 
have  come  in  question**  are  read  as  being  in 
a  parenthesis,  tiien  the  m^^ning  seems  to  be 
fairly  dear,  viz.,  that  an  appeal  shSl  not  lie  in  an 
action  of  contract  or  tort  where  the  debt  or  damage 
claimed  does  not  exceed  £20,  but  that  in  an  action 


of  ejectment  an  appeal  shall  lie.  The  words  in  tiie 
parenthesis  are  an  exception  to  an  exception.  The 
words  in  tiie  third  dause  of  the  proviso,  "  any  action 
for  ike  recovery  of  tenemente,"  have  a  special 
meaning  and  do  not  cover  actions  of  ejectment. 
They  refer  to  the  two  classes  of  cases  dealt  with  by 
sections  138  and  139  of  the  Act — ^viz.,  actions  brought 
by  landlords  against  tenants  to  recover  possession  of 
small  tenement  where  either  the  term  has  expired  or 
been  determined  by  notice,  or  the  rent  has  been  in 
arrear  for  half  a  year.  A  distinction  has  been  drawn 
in  all  the  County  Courts  Acts  between  actions  of 
ejectment  and  actions  by  landlords  against  tenants 
to  recover  possesnon  of  small  tenements.  In  the 
original  County  Courts  Act  of  1846,  jurisdiction  in 
ejectment  was  expressly  excluded  by  section  58, 
while  jurisdiction  to-  entertain  actions  by  landlords 
against  tenants  to  recover  possession  of  small  tene- 
ments on  the  expiration  (k  the  term  was  given  by 
section  122.  The  County  Courts  Act,  1850,  wfaila 
extending  the  general  jurisdiction  from  £20  to  £50, 
by  section  1  preserved  the  exclusion  of  ejectment, 
and  a  right  of  appeal  was  given  for  the  first  time  by 
section  14.  The  distinction  drawn  in  the  original  Act 
between  the  two  classes  of  actions,  viz.,  actions  of 
ejectment  and  actions  to  recover  possession  of  smsJl 
tenements,  was  thus  preserved,  and  was  farther 
maintained  in  the  County  Courts  Act,  1856,  whidi, 
by  section  25,  gave  jurisdiction  by  cons<>nt  of  the 
forties  in  actions  involving  questions  of  title,  and  by 
sections  50  and  52  gave  jurisdiction  in  actions  by 
landlords  against  tenants  to  recover  possession  of 
small  tenements  where  the  term  had  expired  or  been 
determined  by  notice,  or  the  rent  had  been  in  anear 
for  half  a  year,  and  by  section  68  gave  an  appsd  m 
all  actions  for  the  recovery  of  tenements  whers  the 
yearly  rent  or  value  of  the  preoiises  exceeded  £30. 
The  County  Courts  Act,  1867,  by  section  11,  for  tte 
first  time  gives  jurisdi<^ion  in  ejectment,  and  by 
section  13  aflowed  an  appeal  in  all  actions  of  ejectment 
The  County  Courts  Act,  1888,  which  has  rmaled  all 
the  earlier  Acts  and  has  consolidated  the  law,  con- 
tinues the  distinction  which  has  been  drawn  through- 
out the  legislation,  deaUne  with  actions  of  ejeet- 
ment  in  section  59,  and  with  actions  for  recovery  of 
possession  of  small  tenements  in  sections  138-145. 
The  distinction  is  further  emphasised  in  the  Oomty 
Court  Bules,  1903,  ord.  5,  r.  3.  The  proper  wmj  of 
constnun|;  section  120,  therefote,  is  to  read  the  words 
"  any  action  for  the  recovery  of  tenements  "  m  tfaa 
narrow  sense  of  any  action  in  which  a  landlord  ■nnks 
to  recover  possession  of  premises  from  a  tenant  i^ato 
the  term  has  been  detemined  or  roit  is  in  arrsftr, 
and  to  read  the  first  dause  of  the  proviso  as  giving 
in  all  actions  of  ejectment  properly  so  called  «n 
absolute  right  of  appeal  without  any  limitation*  Tha 
case  of  Earl  of  Shrewsbury  v.  Oarfldd  was  wron^y  * 
dedded. 

Montague  SJiearman,  K,C.^  and  H.  B.  D,  Woodcodt^ 
for  the  plaintiff.— ^Hiis  is  an  action  for  the  reoovery 
of  a  tenement.  There  is  no  ground  for  the  distmotJoo 
attempted  to  be  drawn  between  an  action  of  eject- 
ment and  an  action  for  the  reoovery  of  teneonats. 
The  word  **  tenements  **  is  used  in  section  59  of  tho 
Act  of  1888,  which  deals  expresdy  with  actaons  of 
ejectment.  It  occurs  twice  in  the  oollooatioQ  '*  Isoidiv 
tenements,  or  hereditaments.*'  Lower  down  in  tho 
section  the  expression  "  lands  at  hereditaments  *'  ia 
used,  but  the  meaning  must  be  the  sama  TKus  word 
**  tenements  *'  is  generally  understood  as  being  m  word 
of  the  widest  possiUe  import  in  real  property  lav, 
and  as  being  equivalent  to  iMids.  Se^cn  190  doas 
not  give  an  absdute  right  of  appeal  in  any  tiIbm  of 
action.  In  actions  of  oontraot,  tort,  and  elei 
alike  it  gives  only  a  qualified  ri|^t  of  appeal. 


VoLLn. 
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GOITBT  OF  ApPBAL. 


CouittB,  M.B.— This  is  an  appeal  from  thedeoisioii 
of  a  DivUioQal  Oonrt  on  an  appeal  from  the  judgment 
of  a  oonnty  oonrt  in  an  action  of  ejeotment.    The 
qnettion  arose  whether  an  appeal  lay  as  a  matter  of 
right  from    the   oonnty  oonrt  jndffe  to  the  High 
Court*    The  oonrt  below  felt  themselves  bonnd  by  a 
previous  decision  of  a  Divisional  Court  in  the  case  of 
Miarl  of  Shrewsbury  v.  GarfiM.     In  that  oase  it  was 
decided  that  <'no  appeal  lies  to  the  High  Oonrt, 
without  leave,  from  Uie  decision  of  a  judge  of  a 
ooonty  court  in  actions  for  the  recovery  of  tenements, 
whether  the  parties  be  landlord  and  tenant  or  other- 
wise, or  whether  the  title  to  such  premises  be  in 
nitioQ  or  not,  where  the  yearly  rent  or  value  thereof 
not  exceed  £20."     The  court  below,  though  it 
appears   from   their  language   that   they   did   not 
altogether  assent  to  the  principle  of  that  oase»  never- 
theless felt  themselves  bound  by  its  authority.     They 
acoordingly  dismissed  the  defendant's  appeal  on  the 
preliminary  objection  taken  by  the  plaintiff  that  no 
appeal  lay,  and  gave  the  defendant  leave  to  appeal  on 
that  point  to  this  court.     The  contention  on  the  part 
of  the  defendant   is   that   throughout   the   whole 
course  of  couniy  court  legislation  a  distinction  has 
always   been  obierved  between,  on  the  one  hand, 
actions  of  ejeotment  on  title  or  actions  in  which  the 
title  to  hereditamenti  is  concerned,  and,  on  the  other 
hand,  actions  for  recovery  of  small  tenements  involving 
disputes  between  landlord  and  tenant  in  oases  where 
either  the  term  has  expired,  or  a  half  year's  rent  has 
become  in  arrear.     The  County  Courts  Act,  1888, 
repeals  all  the  earlier  County  Courts  Acts,  and  con- 
solidates the  law  on  the  subject.     Section  120  is 
in  these   terms: — *'If  any  party  in  any  action  or 
matter  shall  be  dissatisfied  with  the  determination 
or  direction  of  the  judge  in  pdnt  of  law  or  equity, 
or  npon  the  admission  or  rejection  of  any  evidence, 
the  party  aggrieved   by   the   judgment,  direction, 
decision,     or    order     of     the    ju^;e    may    appeal 
from  the  same  to  the  High  Court,  in  such  manner 
and    subject    to   such   conditions    as   may  be   for 
the  time  being  provided  by  the  rules  of  the  Supreme 
Court    regulating   the   procedure  on  ai>peals  from 
inferior  courts  to  the  High  Court.    Provided  always 
that  tiiere  shall  be  no  appeal  in  any  action  of  contract 
or  tort,  other  than  an  action  of  ejeotment  or  an  action 
in  whioh  the  title  to  any  ocMrporeal  or  incorporeal  here- 
ditament shall  have  come  in  question,  where  the  debt 
or  damage  claimed  does  not  exceed  £20,  nor  in  any 
action  of  replevin,  where  the  amount  of  rent  or  the 
damage  or  value  of  the  goods  seized  does  not  exceed 
£20,  nor  in  any  action  for  the  recovery  of  tenements, 
where  the  vearly  rent  or  value  of  the  premises  does 
not  eicoeed  £20,  nor  in  proceedings  in  interpleader 
where  the  money  claimed  or  the  vauie  of  the  goods  or 
ohattels  claimed,  or  of  the  proceeds  thereof,  does  not 
exceed  £20,  unless  the  judge  shall  think  it  reasonable 
and  proper  that  such  appMd  should  be  allowed,  and 
shall  £^rant  leave  to  appeal''    If  we  have  re^^ard  to 
that  section  alone,  which  now  regulates  the  right  of 
appeal  from  the  coun^  court,  it  seems  to  me  that, 
according  to  the  natural  construction  of  that  section, 
aotiona   of  ejectment,  and  actions  in  which  the  title 
to    any    hereditament    is   called    in   question,    aro 
eocoepted  out  of  legislation,  which  limits  the  right  of 
appeal  to  cases  in  which  more  than  a  certain  amount 
ox  valae  is  involved.    If  that  exception  is  created  by 
the  words  "  other  than  an  action  of  ejectment,  or  an 
action  in  whidi  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  have  come  m   question,"  what 
interpretation  ought  to  be  put  on  the  subsequent 
words  referring  to  actions  for  the  recovery  of  tene- 
mante  where  the  yearly  rent  or  value  of  the  premises 
does   not  exceed  £20  P    They  can  only  be  read  as 
referring  to  sometUng  diffsEent  from  what  has  been 


already  dealt  with  as  actions  of  ejectment;  for  it  ii 
obvious  tiiat  a  distinction  is  intended  to  be  made 
between  the  two  classes  of  actions.  The  statute 
excepts  actions  of  ejectment  from  the  rule  limiting 
the  nght  of  appeal,  while  with  regard  to  the  other 
dass  of  actions  it  makes  a  special  provision  depending 
on  the  amount  of  the  value  involved.  Primd  facie, 
then,  an  action  of  ejectment  such  as  the  present, 
whioh  is  simply  an  action  of  ejectment  on  title,  is  not 
covcHred  by  the  words  as  to  actions  for  recovery 
of  toiements,  and  in  the  oase  of  an  action  of 
ejeotment  properly  so  called  there  is  a  right  of 
appeal  whidi  is  absolute  and  unfettered  by  conditions. 
But  the  matter  does  not  stop  there.  We  aro  entitled 
to  look  at  the  earlier  County  Courte  Acts  to  see  if  this 
primd  fade  view  is  borne  out  by  any  provisions  to  be 
foond  in  them,  and  we  may  also  derive  assistance 
from  the  County  Court  Bules,  whioh,  though  not  a 
part  of  the  Act,  aro  a  contemporaneous  exposition  of 
the  law  framed  by  qualified  experts  and  confirmed  by 
the  highest  authority.  Ord.  5,  r.  3,  of  the  County 
Court  BiUes,  1903,  adopte  the  distinction  I  have 
referred  to.  It  is  as  follows :  <<  Actions  brought  to 
recover  possession  of  tenemente  under  the  provisions 
of  section  138  or  section  139  of  the  Act  shall  be 
distinguished  as  actions  for  the  recovery  of  possession, 
and  actions  brought  under  seotion  59  ox  the  Act 
shall  be  distinguished  as  actions  of  ejectment  It 
was  pointed  out  that  seotion  69  uses  the  word 
« tenemente"  twice.  That  is  true,  though  lower 
down  it  speaks  of  « lands  and  hereditamente "  only. 
But  at  any  rate,  the  rule  draws  a  distinction  between 
the  two  classes  of  cases,  those  under  seotion  59  and 
those  under  sections  138  and  139.  And,  further,  when 
we  lo<^  at  the  sections  in  the  Act  itsdf ,  we  see  that 
sections  138  and  139  come  under  the  heading 
"Beplevin:  Becovery  of  Tenemente,"  wheross 
seotion  59  is  in  a  group  of  sections  headed  "  Juris- 
diction and  Law."  If  we  pass  to  the  earlier  legisla- 
tion, for  whioh  the  prosent  is  a  snbstitote,  we  find 
what  I  have  steted  to  be  the  primd  fade  view  con- 
firmed. In  the  County  Courte  Act  of  1846  jurisdic- 
tion in  ejeotment  properly  so  called  was  excluded 
altogether,  but  provision  was  made  for  the  recovery 
of  possession  of  smsU  tenemente  in  oaies  whero  a 
tenant  held  over  after  the  legal  determination  of  his 
tenancy.  The  Act  of  1856  extended  this  provision  to 
cases  whero  a  landlord  had  a  right  by  law  to  re-enter 
and  obtain  possession  on  the  ground  of  non-payment 
of  rent.  Ejecteient  properly  so-oalled  was  introduced 
for  the  first  time  in  the  Act  of  1867,  and  the  distinc- 
tion between  the  two  classes  of  cases  was  maintained. 
That  Act  gave  an  appeal  on  a  point  of  law  in  all 
actions  of  ejectment,  whereas  under  the  Act  of  1856 
thero  was  a  special  provision  limiting  the  right  of 
appeal  in  actions  for  the  recovery  of  tenemente  to 
oases  whero  the  yearly  rent  or  value  of  the  promises 
exceeded  £20.  It  is  not  necessary  to  go  m  detail 
through  all  the  provisions  of  the  earlier  Acts.  But 
the  conclusion  seems  to  me  to  be  clear  that,  when 
the  Legislaturo  came  to  enact  section  120  of  the  Act 
of  1888,  they  wero  dealing  with  what  wero  then  two 
well-known  classes  of  actions— viz.,  actions  of  ejeot- 
ment and  actions  for  recovery  of  tenemente,  and  that, 
having  at  tiie  beginning  of  the  proviso  excluded 
actions  of  ejeotment  from  t^e  rule  limiting  the  right 
of  appeal,  they  did  not  intend  by  the  subsequent 
wor^  as  to  recovery  of  tenemente  to  deal  again  with 
the  class  of  actions  which  they  had  already  excluded. 
The  appeal  must  thereforo  be  allowed. 

STntLma  and  H^thew,  L. JJ.,  concurred. 

Appeal  alHowed. 

SdUdtors  for  the  plaintiS,  Jame$  White  is  Leonard. 

Solicitors  for  the  defendant,  Bramall  &  White. 
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CouBT  OF  Appeal.     Gabbxttt  v.  Standoto  Jonrr  ComorrBB,  &a,  op  Dubhaic.     Coitbt  op  Appeal. 


From  E*  Bi  Div*  \ 

(OoUins,  M.B.,  aod  Stirling  and  >  June  28. 

Mathew,  L.JJ.)  j 

Gabbxttt  v.  STAin>nra  Jonrr  Oommittbe,  &o.,  op 

DUBHAM.  (a.) 

PoZu»— Ptfiiwbn— "  Approved  service  *' — ContinuoM  ser- 
vk^— Police  Act,  1890  (53  <&  64  Vict.  c.  45),  «.  1. 

By  eedion  1  of  the  Police  Act,  1890,  "  every  conetahle 
in  a  police  force  (a)  if  he  hoe  completed  not  lese  than 
iweniy^five  yeare  approved  service  .  •  .  shctll  .  •  • 
50  entUled  without  a  medical  certificate  to  retire  and 
receive  a  pension  for  life.^^ 

Held  {by  Collins,  M.R.,  and  Stirling,  L.J.,  Mathew, 
lu J. t  dissenting),  that  ^* approved  service^*  means  con- 
tinxwus  service,  and  that,  therefore,  in  computing  the 
period  of  twenty-five  years,  separate  and  broken  periods 
of  service  cannot  be  added  together. 

Judgment  of  the  Diyisional  Conrt  (ante,  p.  527, 
[1904]  1  K.  B.  522)  affirmed. 

Appeal  from  the  judgment  of  a  divirional  conrt 
upon  a  oase  stated  by  the  quarter  sessions  for  the 
dounty  of  Dnrham  upon  an  appeal  by  the  appellant, 
a  retired  police  constable,  against  the  refusal  of  the 
Standing  Joint  Committee  of  the  County  to  grant 
him  a  pulsion  under  the  proyisions  of  the  Police  Act, 
1890. 

The  case  is  reported  ante,  p.  527,  [1904]  1  K.  B.  522, 
where  the  facts  are  set  out. 

The  Diyisional  Court  held  that  the  <*  approved 
saryioe  "  of  a  police  constable  within  section  1  of  the 
Police  Act,  1890,  to  entitle  him  to  a  pension,  must  be 
continuous  service,  and  they  therefore  dismissed  the 
appeaL 

June  25,  n.^-PickersgiU  and  J.  A.  Johnston  {Simey 
with  them),  for  the  appellant. — Section  1  (a)  of  the 
Police  Act,  1890,  gives  a  constable  a  right  to  a  pen- 
don  after  *'  twenty -five  years  apj^roved  service."  The 
section  does  not  say  that  the  service  must  be  continu- 
ous. The  certificate  given  under  section  4  states  that 
the  appellant  has  aid  approved  service  for  over 
twen^-five  years.  The  Legislature  could  easily  have 
said  that  the  service  must  be  continuous  if  they  had 
intended  it  to  be  so.  Words  ought  not  to  be  imported 
into  statutes  (per  Patteson,  J.,  in  King  v.  Burrdl, 
12  A.  &  B.  460,  at  p.  (468  unless,  without  such  intro- 
duction, something  manifestly  absurd  or  repugnant 
would  follow :  per  Parke,  B.,  in  Williams  v.  Roberts, 
1  Cr.  M.  &  B.  676,  at  p.  680 ;  Qrey  v.  Pearson,  5  W.  B. 
454,  at  p.  460, 6  H.  L.  61,  at  p.  106 ;  Hough  v.  Windus, 
32  W.  B.  452.  at  p.  454,  12  Q.  B.  D.  224,  at  p.  229. 
Here  nothing  absurd  or  repugnant  will  follow  by  not 
importing  into  section  2  words  which  are  not  there. 
It  is  said  that  other  sectioni  of  the  Act  show  that 
service  in  section  1  must  be  construed  as  meaning 
continuous  service.  It  would  be  wrong  to  go 
through  the  Act  minutely  for  the  purpose  of  leeing 
whether  there  is  not  some  section  which  is 
unnecessary  if  the  view  contended  for  the  appellant 
is  correct.  Any  such  sections  may  have  been  inserted 
en  ckbundanti  oautdd  to  meet  what  was  felt  to  be  a 
very  common  case.  For  instance,  section  4,  sub- 
section 4,  deals  with  the  case  of  a  constable  moving 
6om  one  police  force  to  another ;  and  sub-section  5 
with  the  case  of  a  constable  who  is  in  the  army 
reserve  and  is  called  out  for  training  or  service ;  and 
section  5,  sub-section  5,  deals  with  the  case  of  a  con- 
stable being  incapacitated  for  duty.  In  those  cases  the 
Legidatnre  made  provision  eso  abundanti  cautdd  so  as 
to  prevent  the  right  to  a  pension  being  affected. 
Moreover,  section   4,  sub-section  5,   is  not  merely 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


surplussage,  because  it  says  that  "  on  returning  to 
the  police  force  "  the  constable  shall  be  entitied  to 
reckon  his  approved  service  before  he  was  called  oat, 
thus  giving  him  a  right  to  return  to  the  foroe. 
So  also  section  5,  siu>-section  5,  is  not  entirely 
superfluouf,  because  it  entitles  a  constable  to 
reckon  the  period  of  the  break  as  part  of  his  approved 
service.  It  would  be  a  dangerous  mode  of  constroo- 
tion  to  rely  upon  isolated  provisions  to  contod  sod 
alter  the  unambiguous  language  of  the  seotioii  iHuoh 
confers  the  right.  The  decision  in  Walh&r  t.  Sfimpson, 
[1903]  A.  C.  208,  51  W.  B.  Dig.  115,  supports  thii 
view.  Under  the  former  Acts— 3  &  4  Vict  o.  88,  i. 
11,  as  to  county  police,  and  22  &  23  Vict  c  32,  s.  9, 
as  to  borough  polioe--continuous  service  was  not 
necessary  to  entitle  a  constable  to  a  pension*  This 
latter  Act  repealed  11  &  12  Vict,  c  14,  s.  2,  which 
made  continuous  service  necessary,  the  Legiilatnn 
thus  showing  that  continuous  service  was  unneoesssry. 
Further,  even  if  service  must  be  conttnuoas,  tibe 
appellant  was  an  **  existing  constable ''  within  seotioii 
30,  sub-sections  8,  9,  of  the  Police  Act,  1890,  whose 
rights  were  preserved  to  him  by  section  36,  aub-seo- 
tion  2.  Se^ndly,  the  respondents,  by  placing  tiie 
appellant  in  the  long  and  faithful  service  class  (which 
according  to  the  Durham  police  regulations  means 
twenty  years'  service)  more  than  five  years  before  be 
retired,  are  estopped  from  saying  that  his  service  u 
not  sufficient  to  entitie  him  to  a  pension.  Thirdly, 
the  certificate  is  conclusive  evidence  that  the  appeU- 
ant's  service  was  diligent  and  faithful  service.  SeetiaB 
4,  sub-seotion  2,  says  that  the  certificate  is  to  bs 
"sufficient  evidence."  That  means  ocmdnsife 
evidence:  Board  of  Trade  v.  Sailing  Ship  GUnvari 
{Limited),  51  W.  B.  554,  [1903]  2  E.  B.  324.  Tdi 
point  was  not  decided  in  the  Court  of  Appeal  (I9(H, 
1  E.  B.  682).  The  certificate  was  the  oertiflcsteaf 
the  police  authority,  as  it  was  given  under  a  geoflnl 
authority  conferred  by  them.  Barradough  v.  Qrtat' 
hough,  15  W.  B.  934,  L.  B.  2  a  B.  612,  and  HewiUy. 
Taylor,  44  W.  B.  431,  [1896]  I  Q.  B.  287,  depended 
upon  the  special  provisions  of  the  Acts  thtte  under 
consideration. 

Montague  Shearman,  K.C.,   and   Meyndl^  for  tiia 
respondents.~The  word  "service^  in  section  1  of 
the  Act  of  1890  is  capable  of  meaning  continnofiiB  or 
non-continuous  service.    That  being  so,  one  oan  look 
at  other  sections  of  the  Act  to  see  which  meaning  is  the 
true  one :  per  Lord  Herschell  in  Coiquhaun  v.  Brooks^ 
38  W.  B.  289,  at  p.  291 ;  14  App.  Gas.  493.  at  p.  506. 
Section  4,  sub-section  4,  and  section  21,  allow  brokm 
service  to  count  in  the  case  of  a  police  ooomtMm 
removing  from  one  force  to  another.    Section  4,  sob- 
seotion  5,  deals  with  a  meritorious  class  of  oonatabias. 
namely,  those  in  the  army  reserve,  and  makea  an 
exception  in  their  favour.     So  also  section  5paab- 
section  5,  makes  an  exception  in  the  case  of  conatablas 
who  are  incapacitated  for  duty.    Ue  special  pco- 
visions  show  that  section   1,  which  is   the  g«mni 
enacting  action,  refers  to  continuous  servioe.     Wli«re 
the  Legislature  intended  that  the  service  need  not  be 
continuous,    it   said   so :    ste   the   Political    Ol&oes 
Pension  Act,  1869  (32  ft  33  Yiot  c  60),  s.  4 ;  and  tbe 
Poor  Law  Officers'  Superannuation  Act,  1896  (59  ft 
60  Vict.  c.  50)  s.  4.    Secondly,  the  certificate  is  ooC 
conclusive.    By  section  4,  suh-seotion  1»  the  polioe 
autiiority— which  by  section  33  and  schedule  3  Tnimna. 
in  the  case  of  a  county,  the  standing  joint  oonunittee 
of   the  quarter  sessions  and   the  county  comnml — 
has   to  certify   as   to   the  approved   service^    md 
by   sub-section  2    the   chief   office  of   the   po&oe 
—that    is,    the    chief     constable — ^has    xnereljr     to 
certify  as  to  the  period  of  service.     The 
of  the  chief  constable  only  gives  the  period  off 


VoL  til. 


[Aug.  at,  1001.] 


TH£  WEEKLt  ftfiPORl^EK. 


6?9 


COTTRT  OF  APPIAL.        GABBXTTT  V.  QtAJSTDUXQ  JoDTT  Ck)lC]CITTBX,  &0.,  OF  DlTBHAlC.       OOITBT  OF  APPEAL. 


after  making  the  requisite  dedaotioai.  He  hai  only 
to  work  out  the  arithmetical  oaloolation.  The  police 
authority  are  the  proper  personi  to  gire  a  certificate 
of  "  approred  serrice."  If  the  diief  constable's  certi- 
ficate were  oonduiive,  then  section  10  wonld  be  ren- 
dered nngatory.  The  word  '*  sufficient "  means  primd 
facie  saffident:  Barraclough  ▼.  OreenTiough;  Reg,  ▼. 
Fordham,  22  W.  B.  85,  L.  B.  8  Q.  B.  601 ;  HemU  ▼. 
Tayhr.  The  onus  of  proof  is  merely  shifted.  The 
dedsion  of  Bigham,  J.,  in  Board  of  Trade  ▼.  Sailing 
Ship  Glenpark  (Limited),  is  the  only  decision  in  which 
the  words  **  simdent  evidence  "  were  held  to  mean 
oondodTe  evidence,  and  that  decision  ought  not  to 
be  followed.  When  the  case  was  in  the  Court  of 
Appeal  the  point  was  not  dedded,  but  the  court  did 
not  indicate  any  approval  of  the  decidon  upon  that 
point  "^th  regard  to  the  former  Police  Acts,  a 
police  constable  before  the  Act  of  1890  had  no  right 
to  a  pension.  The  police  authority,  if  they  thought 
fit,  might  grant  him  one.  The  Police  Act,  1890,  gave 
a  constable  a  right  to  a  pendon  subject  to  certain  con- 
ditions. The  judgment  of  the  Dividonal  Oourt  was 
therefore  right. 

PickeregiU  replied* 

June  28. — Coluns,  M.B.— This  is  an  appeal  upon 
a  case  stated  by  quarter  sessions,  and  it  raises  two 
questions.  The  first  question  raised  is  whether  the 
service,  to  entitle  a  constable  to  a  pendon,  must  be 
oontinuous  service*  The  second  question  is  whether 
the  certificate  is  oondudve  so  as  to  debar  the  police 
authority  who  wish  to  impugn  it  from  giving  evi- 
dence to  the  contrary  of  it.  The  first  question  turns 
upon  the  construction  of  the  Police  Act,  1890.  The 
Dividonal  Court  have  hdd  that  the  appellant  is  not 
entitled  to  a  pendon,  upon  tiiie  ground  that  the  Act 
contemplates  continuous  service  as  a  condition  en- 
titling a  constable  to  a  pendon,  and  that  in  the 
present  case  the  service  was  not  continuous.  There 
were  several  breaks  in  the  appellant's  service,  but  in 
the  aggregate  his  period  of  service  did  extend  to  that 
specified  in  section  1  (a)  of  the  Act— namely  twenty- 
five  years'  service.  The  question  turns,  in  the  first 
instance,  upon  section  1  (a;  of  the  Act.  It  was  con- 
tended  before  the  Dividonal  Court,  and  before  this 
oourt  that  that  section  in  itself  and  upon  its  face  means 
that  the  twenty-five  years'  approved  service  need  not 
be  oontinuous  service,  inasmucSi  as  it  speaks  merdy 
of  "twenty-five  years*  approved  service."  It  was 
said  that  twenty-five  years'  service  is,  on  the  face  of 
the  section,  suffident,  and  that  it  is  not  a  mode  of 
oonstruction  to  spell  out  of  other  sections  of  the 
Aot  some  condudon  which  will  contradict  that  which 
is  contended  to  be  the  proper  meaning  of  the 
section.  Now,  in  the  first  place,  I  cannot  assent  to 
that  interpretation  of  section  1.  In  my  opinion  the 
section  is  at  the  utmost  equally  consistent  with  con- 
tinuous or  non-continuous  service. '  But  I  go  further 
and  say  that  primd  facie  continuous  set  vice  is  what  is 
meant.  It  is,  however,  not  necessary  to  go  so  far  as 
that,  because  it  cannot,  in  my  opinion,  be  properly 
put  higher  than  tiiis,  that  the  language  of  the  section 
is  consistent  with  broken  service.  That  being  so,  I 
am  entitled  to  look  at  other  providons  in  the  Aot  to 
see  if  they  throw  any  light  upon  the  section  in 
question.  Even  without  any  authority,  it  is  dear  that 
1  am  so  entitled,  because  the  providons  of  the  Act  have 
to  be  construed  together.  But  the  ingenuity  of  counsd 
lias  found  an  authority— namdy,  the  opimon  of  Lord 
HerscheU  in  Colquhoun  v<  Brooke — wbkib.  shows  that 
one  is  entitled  to  look  at  other  sections  of  the  Act  in 
order  to  lee  what  meaning  is  to  be  placed  upon  the 
substantive  section,  if  there  is  any  doubt  aoout  its 
meanioff.  There  is  a  series  of  other  sections  in  the 
Aol  wbloh  seem  to  me  to  throw  light  upon  seotion  1. 


It  is  not  necessary  to  go  through  them  again  and  to 
repeat  the  arguments  derived  from  them,  as  that  was 
fully  done  in  the  judgment  of  the  Lord  Chief  Justice 
in  the  Dividonal  Court,  whidi  was  concurred  in  by 
the  other  members  of  the  court.  No  doubt  Kennedy, 
J.,  had  some  misgivings  upon  the  subject,  but  at  the 
end  of  his  judgment  he  states  that  he  is  not  prepared 
to  dissent  from  the  view  expressed  by  the  other 
members  of  the  court.  Putting  the  matter  shortly, 
there  are  some  four  or  five  sections,  all  of  which,  in 
my  judgment,  as  in  that  of  the  court  below,  start 
from  the  standpoint  that  the  service,  to  entitle  a  con- 
stable to  a  pendon,  must  be  unbroken  service— a  series 
of  jprovidons  dealing  with  special  conditions  under 
which  service  that  is  broken  may  count  for  a  pension* 
I  am  quite  unable  to  explain  or  to  account  for  that 
series  of  providons  by  what  was  suggested — ^namdy, 
that  they  were  inserted  ex  majora  catSSd,  an  argument 
which  posdbly  might  be  good  if  there  were  only  one 
such  provieion.  There  are  four  or  five  such  providons, 
all  of  which  start  from  the  standpoint  that  primd  facie 
a  break  in  the  service  is  fatal,  and  all  of  which 
are  framed  with  the  view  of  mitigating  that  hard- 
ship in  particular  drcumatances*  If  the  prim- 
ary enactment  had  contained  a  dear  statement 
that  twenty -five  years'  broken  service  was  as 
effective  as  twenty-five  years'  continuous  service, 
not  one  of  those  providons  would  be  needed.  The 
only  way  in  wluch  I  can  acdaunt  for  those  sections  is 
that  upon  its  true  construction  the  primary  enactment 
means  that  that  the  service,  to  entitle  a  constable  to  a 
pendon,  must  be  continuous  service.  The  Lord  Chief 
Justice  went  through  those  sections,  and  it  would  be 
a  waste  of  public  time  to  do  it  again.  I  may  add  one 
observation  as  to  the  argument  based  upon  the  former 
legislation*  It  seems  to  me  that  that  argument  does 
not  assist  us  at  ail.  The  Police  Act,  1890,  was  a  new 
departore,  and  for  the  first  time  gave  a  constable  a 
right  to  a  pendon  which  before  was  in  the  nature  of  a 
gratuity  in  the  discretion  of  the  police  authority. 
The  Act  of  1890  was  a  new  dei>arture,  and  must  be 
construed  by  itsdf •    In  my  opinion  the  appeal  fails. 

STntLma,  L.  J. — I  am  of  the  same  opinion*  I  con- 
fess that  I  share  to  a  condderable  degree  the  doubts 
and  regrets  expressed  by  Kennedy,  J.,  in  the  Dividonal 
Court.  But  I,  like  him,  have  come  to  the  condudon 
Uiat  I  ought  not  to  differ  from  the  Divisional  Court* 
I  think  that  the  language  of  section  1  (a)  of  the  Police 
Aot,  1890,  is  consiBtent  with  dther  of  the  views  pressed 
upon  us— that  is  to  say,  that  the  words  "  not  less  than 
twenty-five  years'  approved  service  "  may  mean  either 
continuous  or  non-continuous  service.  In  that  state 
of  things  I  am  entitled,  and  I  think  bound,  to  look  at 
the  rest  of  the  Act  to  see  if  any  light  is  thrown  by  the 
subsequent  sections  upon  the  meaning  of  section  1. 
That  being  permisdble,  section  4,  sub-sectiou  5,  seems 
to  me  to  oe  very  important,  and  it  is  imposdble  to 
explain  it  except  upon  the  view  that  the  Legidature 
had  in  their  minds  the  necesdty  for  the  service  bdng 
continuous.  It  seems  to  me  that  the  same  is  tru<*, 
though  in  a  less  degree,  of  seotion  5,  sub-section  5, 
and  section  21. 

Mathew,  L.J.— I  regret  that  I  am  unable  to  agree 
with  the  condudon  arrived  at  both  by  the  Dividonal 
Court  and  by  the  Master  of  the  Bolls  and  my  brother 
StirUog.  I  am,  however,  somewhat  consoled,  if  I  may 
use  tidat  term,  became  I  gather  from  the  judgment  of 
Stirling,  L.  J.,  that  he  shares  the  doubts  expreised  by 
Kennedy,  J.,  in  the  Dividonal  Court  It  seems  to 
me  that  it  would  be  defeating  the  obvious  intention 
of  the  Legidature  if  we  were  to  treat  the  service 
spedfied  in  section  1  (a)  of  the  Act  of  1890  as  con- 
tmuous  service*  If  section  1  (a)  had  stood  alone,  I 
cannot  think  that  the  service  must  be  continuous.    If 
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it  stood  alone,  oonld  it  be  said  that  a  man  who  was 
absent  owing  to  illness  woold  be  debarred  from 
claiming  a  pension  by  reason  of  the  break  f  How 
can  a  man  serve  as  a  constable  day  and  night  without 
rendering  himself  subject  to  the  ordinary  misfortonee 
of  h  umanity  F  The  Act  was  framed  to  a£Ford  additional 
security  to  police  constables  in  the  matter  of  pensions. 
Before  the  Act  a  police  constable  was  not  entitled  to 
a  pension,  though  the  police  authority,  in  their  dis- 
cretion, might  have  awarded  him  one.  No  doubt  the 
police  authority  did  their  best  to  exercise  their 
discretion  fairly.  But  it  was  felt  desirable  that  the 
matter  should  be  placed  on  a  proper  footing,  and  that 
their  refusal  of  a  pension  should  be  subject  to  appeal, 
and  the  Act  gave  such  an  appeal  to  quarter  sessions. 
The  object  of  the  Act  was  to  secure  pensions  to  police 
constables  when  they  had  served  the  spedfled  time. 
Why  should  such  service  be  cootinuous  P  in  the  present 
case  the  first  break  occurred  io  188 1 ,  when  the  constable 
resigned  and  was  reinstated  a  few  months  afterwards. 
He  resigned  ag^n  in  1889,  served  until  1902,  when 
he  resigned  as  he  was  entitled  to  do.  Why  should  he 
be  pamshed  for  itP  Why  should  it  be  imputed  to 
the  Leg^islature  that  they  intended  to  deprive  him 
of  his  deferred  pay— because  a  pension  was  merely 
deferred  pay — upon  the  ground  wat  his  twenty-five 
years*  service  was  not  continuous  ?  The  constable  may 
have  been  a  perfectlv  efficient  officer  before  he 
resigned,  and  he  may  Some  back  agun  and  be  an 
efficient  officer  afterwards,  and  serve  efficiently  for 
several  years.  Why  should  he  lose  his  pension  be- 
cause of  the  break  in  his  service  f  I  turn  to  the  Act 
of  Parliament.  An  argument  was  based  upon  the 
later  sections  of  the  Act.  It  seems  to  me  that  a 
critical  examination  of  sections  of  that  kind  would 
not  do  justice  to  the  object  of  the  Legislature.  Sec- 
tion 1  is  the  first  important  section.  That  seems  to 
me  to  be  dear  language,  requiring  approved  service 
and  approved  service  omy.  It  is  said  that  that  section 
should  DC  construed  as  if  it  made  it  a  condition  that 
the  service  should  be  both  approved  and  continuous. 
I  cannot  gather  any  such  intention  from  the  language. 
It  is,  however,  said  that  light  is  thrown  upon  the 
section  by  subsequent  sections.  I  agree  that  in  con- 
struing an  Act  we  must  try  to  construe  all  the  sections 
together.  The  first  material  section  is  section  4. 
Tl^  first  part  of  sub-section  1  does  not  seem  to  con- 
template the  necessity  of  the  service  being  continuous. 
Then  comes  the  definition  of  ''approved  service,*' 
and  by  sub-section  2,  upon  receiving  the  certificate 
therein  specified,  the  constable  can  apply  for  a 
pension.  Beliance  was  placed  upon  sub-sections  4 
and  6.  It  was  said  that  those  sub-sections  ought  to 
be  read  as  a  proviso  on  section  1,  and  that  they  show 
that  it  is  reasonable  to  introduce  the  words  "  if  con- 
tinuous **  into  the  section.  I  cannot  read  them  thus. 
It  seems  to  me  that  they  were  introduced  cUio  intuitu 
without  any  intention  to  affect  the  substantive  enact- 
ment. Sub-section  4  deals  with  the  removal  of  a 
constable  from  one  police  force  to  another,  and  pro- 
vides that  service  of  not  less  than  three  years  in  each 
police  force  is  to  count  for  a  pension.  As  there  is  a 
diflSBrent  police  force  for  each  county  or  district,  that 
provision  is  absolutely  necessary  when  a  constable 
removes  from  one  police  force  to  another.  It  ought 
not  to  be  treated  as  a  proviso  on  section  1.  That  is 
made  dear  by  section  15,  sub-section  2.  Much  the 
same  may  be  said  of  sub-section  5.  That  sub-section 
provides  that  a  constable  who  is  in  the  army  reserve 
and  is  called  out  for  training  or  permanent  service,  on 
returmng  to  the  police  force  alter  the  end  of  such 
training  or  service,  may  reckon  any  approved  service 
which  he  was  entitled  to  reckon  at  the  commencement 
thereof.  That  sub-section  indicates  that  the  con- 
stable will,  at  the  end  of  the  training  or  servioei  be  1^ 


entitied  to  resume  his  place  in  the  pdioe  force  rabjeot 
to  all  hit  rights.  That  sub-section  does  not  seem  to 
me  to  throw  any  light  upon  the  question  whether 
the  service,  to  entitle  a  constable  to  a  pension,  must 
be  continuous.  It  does  not,  to  my  mind,  qualify 
section  1.  Nor  does  section  10  seem  to  me  to  affect 
the  question  whether  tiie  service  specified  in  section  1 
must  be  continuous.  It  must  be  read  with  seotton  11, 
and  does  not  qualify  section  1.  Section  5  deals  with 
the  case  of  a  constable  becoming  ina^aUe  of  pMsr- 
formiog  his  duty  and  the  grant  to  him  of  a  pension 
in  consequence.  Sab-section  3  of  that  section  pco- 
vides  that  in  such  a  case  the  police  authority  ahsU  at 
stated  times  satisfy  themsdves  that  the  incapacity 
continues;  and  by  sub-section  4,  in  the  event  of  the 
incapadty  ceasing  before  the  time  at  wliich  the  oosi- 
stable  would,  if  he  had  continued  to  serve,  have 
been  entitled  without  a  medical  certificate  to  retire 
and  receive  a  pension  for  life,  the  police  authority 
ma^  cancel  his  pension  and  require  him  to  asrve 
again  in  the  police  force.  That  is  an  imnortant  pro- 
vision. Looking  at  that  sub-section  slone,  is  the 
constable,  whenhe  becomes  entitled  to  retire,  and  has 
served  for  a  period  sufficiently  long  to  entitle  him  to 
a  pension,  to  lose  his  pension  because  of  a  break  in 
his  service?  There  is  no  indication  in  that  sub-aeotioii 
of  an  intention  that  such  a  result  should  follow. 
Sub-section  5  deals  with  the  same  subject-matter.  If 
a  constable  is  called  on  under  sub-section  4  to  serve 
again,  it  is  obvious  that  his  previous  period  of  servioe 
ought  to  coont  towards  a  pension,  and  aooordingly 
sub-section  5  was  inserted  to  meet  that  special  oass. 
Then  section  21  was  relied  upon  by  the  respoodentk 
That  section  merdy  provides  for  the  retoxn  to  tbs 
constable  of  the  rateable  deductions  whioh  have  best 
made  from  his  pay  if  he  leaves  a  poUoe  force  witlmU 
a  pension  or  gratuity,  subject  to  an  exoeption  in  tks 
case  of  a  constable  who  can  reckon  his  awrovei 
service  in  the  force  from  whioh  he  is  removed.  Thsl 
section  does  not  seem  to  me  to  affaot  the  natural  con- 
struction of  section  1.  Section  36,  sub-seotioa  S, 
seems  to  support  the  view  whkik  I  take  of  section  L 
LooUng  at  ul  ihe  sections  of  the  Act  I  do  not  think 
that  the  "approved  service**  in  section  1  need  be 
continuous  service.  In  my  opinion  the  appeal  should 
be  allowed.  I  will  only  add  that  to  my  mmd  kfiala- 
tion  is  needed  in  Wew  of  the  coostiuotioa  wluflh  is 
now  placed  on  the  Act. 

OoLUNS,  M.B.— I  ought  to  have  stated  that  it  m 
not  necessary  to  express  any  opinion  as  to  the  cod- 
dusiveness  of  the  certificate,  but  I  may  say  tiiat  I 
am  not  at  all  satisfied  that  the  words  *'  soiBeisDt 
evidence*'  means oondusive evidence. 

SxiBLmo,  L.J.— I  agree. 

Mathbw,  L.  J.^So  do  L 

Appeal  di9mi$$edm 

Solidtors  for  the  appellant,  BeU,  Brodriek^  A  Oroff, 
for  A.  Oeipd,  West  UarUepooL 

Solidtors  for  the  respondents,  Maude  S  TumUoUfe^ 
for  L.  8,  Iliff,  Sunderland. 
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From  Chan.  Div. 
( Vauffhan  Williams,  Bomer,  and  /  Juna  25. 

(S>sen8-Hardy,  L.JJO  J 

In  re  Allbn  and  Dbi80oll*s  Oohtbaof.  (o.) 

Local  gwemment^Public  ffeaUh  Act,  1875  (38  <i^  39 
Vid.  c.  55),  M.  150,  257— ^Bpeaset  tficiirred  5y  load 
aulhoriiy — Charge  upon  premisea — Date  of  < ' 
Oompletum  of  worke-^Vendor  and  purehaeer, 

(a.)  Beported  by  h  I.  BnaiOQ,  Bsq., 
at>Law. 
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Expefuee  incurred  hy  a  load  autJiarity  for  worJe$ 
executed  in  a  street  after  notice  to  the  owners  of  adjoining 
premises  only  became  a  charge  on  the  premises  within 
section  257  of  the  Public  Health  Act,  1875,  on  the  com- 
pletion  of  the  works^  and  not  on  the  date  on  which  the 
local  authority  enter  into  a  binding  contract  for  their 
execiUion* 

Nor  do  such  expenses,  hy  reason  of  the  notice,  consti- 
tute an  incumbrance  on  the  premises  so  as  to  prevent  a 
vendor,  who  conveys  the  property  after  the  notice  but 
before  tJie  completion  of  the  works,  making  a  good  tiUe 
free  from  incumbrances. 

Decision  of  Byrne,  J.  (ante,  p.  392),  affirmed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 
(reported  ante  p.  392,  [1904]  1  Oh.  473)  on  a  vendor 
and  purchaser  sommons,  wnioh  raised  the  qaestion  at 
what  date  expenses  incurred  by  a  local  autoority  in 
paving  a  street  adjoinin|f  certain  hooses  became  **  a 
charge  on  the  premises  m  respect  of  which  they  were 
inonmd'*  under  section  257  of  the  Public  Health 
Aot,  1875. 

^e  material  facts  were  as  follows : 

By  an  order  of  the  22nd  of  July,  1903,  made  in  an 
action,  AUen  v.  DriscoU,  the  defendants  were  ordered 
to  pay  to  the  defendants,  on  or  before  the  29th  of 
September,  1903,  the  sum  of  £4,440  in  settlement  of 
the  purchase  money  and  interest  due  in  respect  of 
eleven  leasehold  houses  in  Busthall-avenue,  Acton, 
Middlesex,  the  plaintiff«  by  their  counsel  undert^dnf 
to  make  a  good  title  to  the  said  leasehold  houses  and 
to  assign  the  same  to  the  defendants,  the  defendants 
by  their  counsel  undertaking  to  accept  the  leasehold 
houses  so  assigned  in  their  present  condition;  and 
the  plaintifb  were  to  receive  the  rents  and  pay  the 
outgoings  in  respect  up  to  the  said  29th  of  September, 
1903. 

In  February,  1903,  the  Urban  District  Oounoil  of 
Acton  had  sent  notices  to  the  vendors,  as  owners  and 
occupiers  of  the  said  houses  in  Busthall-avenue,  to 
sewer,  level,  and  pave  the  part  of  the  street  which 
adjoined  the  houses  within  five  weeks  of  the  date 
Uiereof. 

These  notices  were  not  complied  with,  and  on  the 
13th  of  July,  1903,  the  council  entered  into  an  agree- 
ment with  a  firm  of  contractors  to  execute  the  paving 
works  in  question  at  a  certain  sum. 

The  wholeof  the  work  roedfied  in  the  notices  was  not 
oompletedby  the  29th  of  September,  the  carriage-way 
in  front  of  the  said  eleven  houses  requiring  a  further 
three-inch  layer  of  flints  to  be  laid  and  rolled,  and  no 
apportionment  of  expenses  in  respect  of  the  eleven 
houses  had  been  made  at  this  date  or  subsequently, 

The  purchasers  took  out  the  present  sununons 
aaldng  for  a  declaration  that  the  vendors  were  liable 
to  pay  and  indemnify  them  against  the  amount,  when 
app(»rtioned,  of  the  expenses  inonired  by  the  local 
authority. 

Byrne,  J.,  held  that  the  expenses  were  not  incurred 
by  the  local  authority  before  the  completion  of  the 
work,  and  consequently  did  not  become  a  charge 
upon  the  houses  under  section  257  of  the  Public  Health 
Act,  1875,  till  that  date.  He  accordingly  disi^ssed 
^e  Bummcms. 

The  purchasers  appealed. 

ChzenS'Hardy,  for  the  appellants,  cited  Tottenham 
Local  Board  v.  BoweU,  29  W.  B.  36,  15  Oh.  D.  878 ; 
Mayor  of  West  Hamr.  Grant,  40  Oh.  D.  331,  37  W.  B. 
Dig.  113;  Bettesworth  v.  Bicher's  Contract,  36  W.  U. 
544,  37  Oh.  D.  535 ;  Stock  v.  Meakin,  48  W.  B.  420, 
[1900]  1  Oh.  683 ;  In  re  Highdt  andBirSs  Contract,  51 
W.  B.  227,  [1903]  1  Oh  287 ;  Tuhbs  v.  Wynne,  [1897]  1 
Q.  B.  74,45  W.  B.  Dig.  168;  Boor  v.  Hopkins,  37 
W.  B.  349,  40  Oh.  D.  572. 


Norton,  K.C.,  and  Ashton  Cro$s,  for  the  respondents, 
were  not  called  upon  to  argue. 

Vattghan  Williams,  L.  J.— The  question  here  is  at 
what  diite  the  expenses  incurred  by  the  local  authority 
under  titie  Public  Health  Aot,  1875,  in  tiie  execution 
of  paving  and  other  works  required  to  be  done  to 
comply  with  &eotion  150,  first  becomes  a  chitfge  on 
the  premises  in  respect  of  which  they  were  incurred 
witmn  the  meaning  of  section  257.  There  are  other 
points,  but  I  will  deal  with  these  later.  This  is  the 
first  point:  Byrne,  J.,  held  that  this  expense  first 
became  a  charge  from  the  date  of  the  completion  of 
the  works,  and  it  has  been  suff  gested  upon  the  cases 
that  that  judgment  of  Byrne,  J.,  is  wrong. 

Now  the  date  which  was  fixed  in  this  contract  for 
completion  was  the  29th  of  September,  and  in 
February  of  the  same  year  notices  under  the  Public 
Health  Act,  1875,  s.  150,  to  pave  were  served  upon 
the  vendors  l^  the  Acton  urban  District  Oouncil. 
Default  having  been  made  in  complying  with  this 
notice,  the  urban  district  council,  on  the  7th  of  July, 
1903,  entered  into  an  agreement  with  a  contractor 
for  the  execution  of  the  works  spedfied  in  tiie  notice. 
The  whole  of  the  works  specified  in  the  said  notice 
were  not  completed  by  the  29th  of  September.  That  is, 
they  were  not  completed  by  the  date  fixed  for  com- 
pletion, and  that  date  is  important  also  because  it  was 
the  date  up  to  which  the  vendors  were  to  receive  the 
rents  and  to  pay  the  outgoings.  Now,  it  is  common 
ground  here  that  these  works  comprised  in  these 
notices  had  not  been  completed  when  the  time  for 
completion  of  the  contract  had  arrived.  If  the  rule 
is  that  the  charge  under  the  257th  section  of  the  Act 
of  1875  does  not  arise  until  the  completion  of  those 
works,  then,  apart  from  any  question  which  was  raised 
as  to  *'  outgoinj^ "  in  this  case,  it  is  plain  that  the 
vendor  is  not  liable  to  bear  the  expenses,  but  ike 
purchaser  must  bear  them. 

I  do  not  poropose  to  go  into  the  cases  upon  this 
point.  I  entirdy  agree  with  the  judgment  of  Byrne, 
J.,  and  it  is  sufficient  to  sav  that  I  agree  wii^  him 
not  only  that  it  was  laid  down  in  Stock  v.  Meakin 
that  the  date  when  the  charge  arises  is  the  date  of 
the  completion  of  the  works,  but  I  Agree  with  him, 
further,  that  there  are  a  series  of  cases,  begizming  with 
the  T(Menham  Local  Board  v.  BoweU,  agrteing  with 
Stock  V.  Meakin  and  Surtees  v.  Woodhouse,  51  W.  B. 
275,  [1903]  1  E.  B.  396,  in  which  it  is  laid  down  that 
the  date  of  the  arising  of  the  charge  is  the  date  of 
the  completion  of  the  works. 

Now  cotmsel  for  the  appellants  has  said,  and  I 
think  to  a  certain  extent  he  was  right  in  saying,  that 
the  exact  point  of  the  date  of  the  arising  of  the 
charge  did  not  expressly  arise  in  any  one  of  these 
cases.  It  seems  to  me,  in  each  of  the  cases,  and 
certainly  in  Stock  v.  Meakin,  it  clearly  was  essential  to 
that  which  the  court  had  to  determine  to  ascertain 
this;  then  in  Stock  v.  Meakin  the  suggestion  was  that 
the  charge  did  not  arise  until  the  issue  of  what  was 
called  under  the  particular  Act  of  Parliament  the 
notice  of  the  urban  authority.  It  was  held  that  that 
was  not  so,  and  that  it  arose  at  an  earlier  period. 
Wliat  was  the  earlier  period  at  which  the  oha^  did 
arise  ?  Tliat  was  as  stated  in  that  judgment,  which 
was  tiie  judgment  of  the  whole  court,  tli^t  the  cliarge 
did  arise  upon  the  completion  of  the  works.  We  are 
bound  by  that  decision,  and  I  think  the  decision  was 
quite  right. 

It  is  suggested  to  us  here  that  when  there  has  been 
a  notice  to  pave,  and  that  notice  has  not  been 
complied  with,  andthelocal  authority,  in  the  exercise  of 
their  powers,  have  entered  into  a  contract  for  the 
doing  of  those  works  Widch  they  are  under  the  statute 
entitled  to  do  in  case  the  owner  of  ihe  property  upon 
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whom  the  notice  hM  been  terred  does  not  ayail  hhn- 
■df  of  the  opportunity  given  to  him  to  do  thoee 
works,  the  ohftrge  ought  to  arise  from  the  moment 
that  a  oontraot  is  entered  into  by  the  local  anthority 
with  the  contractor  for  the  execution  of  the  works ; 
now,  if  for  any  reason  the  contractor  conld  not 
perform  the  contract,  and  some  one  else  had  been 
engaged  to  do  it,  sometimes  it  may  be  at  mnoh 
larger  expense,  it  would  be  impossible  to  work  out 
the  provisions  of  the  Act  of  1875  as  to  creating 
a  charge  if  the  charge  arose  at  the  date  when  the 
local  authority  enterd  into  this  contract,  or  as  each 
DQfftion  of  the  work  was  done,  in  other  w<nds  as  each 
oriok  was  delivered  on  the  ground  or  put  down  to 
make  a  wall.  It  seems  to  me  quite  impossible  that 
the  Legislature  could  have  intended  such  a  thing.  I 
was  gdog  on  to  say  that  there  were  two  other  points. 
One  was  a  point  where  it  was  said  that  here  the 
vendor  had,  under  this  contract,  to  convey  free  from 
incombrances  and  could  not  make  a  good  title  unless 
he  had  cleared  off  this  incumbrance,  because  there 
was  an  inchoate  incumbrance  b^  reason  of  the  notioes 
not  having  been  complied  with.  I  think  that  the 
object  of  the  notice  is  to  give  the  owner  an 
opportunity  to  do  the  work  himself,  and  if  he  does 
not  do  it  in  a  limited  time,  then  that  the  looal 
authority  can  do  it  I  think  that  there  is  no 
incumbrance. 

Then,  as  to  the  last  ndnt,  it  is  said  that  there 
was  an  inchoate  liability  from  the  moment  of 
the  service  of  the  notice  to  do  these  pavfaig  works.  I 
say  again  there  was  no  liabilitv,  inchoate  or  other- 
wise, until  the  local  authority  had  done  the  works. 
Therefore  I  am  of  opinion  that  Byrne,  J.,  was  quite 
right,  and  that  this  appeal  must  be  dismissed  with 
costs. 

BoMXB,  L.  J.— I  agree  with  all  that  my  Lord  has 
said,  and  what  was  said  1^  Byrne,  J.,  in  the  cooit 
below,  and  they  have  dealt  so  fully  with  every  pi^  of 
this  case  that  I  do  not  want  to  add  myself  anything 
to  what  they  have  said. 

In  the  course  of  the  argument  In  re  HigheU  and 
BM^B  Contrad  was  dtod,  and  as  I  was  a  party  to  the 
decision  of  that  case  in  the  Court  of  Appeal,  I  wish  to 
UJ  two  words  about  it  ^Die  vendor  in  that  case, 
by  his  counsel,  in  the  arguments  before  us,  did  not 
call  our  attention  to  the  precise  terms  of  the  con- 
tract of  sale,  and  cerUialy  did  not  call  the 
attention  of  the  court  to  tke  fact  that  in  that 
oontraot  itself  there  was  no  express  agreemsnt  by 
the  vendor  to  show  a  good  title,  and  as  far  as  the 
court  was  concerned— at  any  rate  I  can  certainly 
i^sk  for  myself  so  far  as  I  was  concerned— in  that  case 
tlie  arguments  proceeded  on  the  assumption  that  the 
vendor  was  in  the  same  position  as  if  he  had  expressly 
agreed  to  make  a  good  title,  and  the  case  was  decided 
on  that  footing  vaa  is  not  an  anthority  for  any  other 
proposition  than  a  case  of  such  a  contract  as  I  have 
indicated,  and  is  not,  I  think,  to  be  taken  as  an 
anthority  oonoeming  a  contract  to  sell  where  there 
was  hi  the  circumstances  of  that  case  in  other  respects 
an  absence  of  an  express  contract  by  the  vendor  to 
make  a  good  title. 

Cozms-HABDY,  L.J.— I  agree.  It  seems  to  me 
that  it  is  what  8U>ck  v.  Meakin  does  decide  really,  for 
although  it  is  true  that  the  case  there  was  under  the 
Act  of  1892,  the  Private  Streets  Act,  the  judg- 
ment proceeded  upon  the  footing  that  there  was  a 
charge  created  like  a  ohar|^  under  the  Act  of  1875. 
The  Oourt  of  Appeal,  in  giving  judgment  there,  said 
it  became  necessary  to  consider  from  what  date  the 
charge  took  effdct,  and  the  decision  there  was  that  the 
charge  became  effsctive  only  as  from  the  completion 
of  theworkst 


I  think  the  prindble  is  this,  that  under  seetioa  150 
of  the  Public  Healni  Act  an  option  is  given  to  the 
owner  or  occupier— either  you  do  it  youridf ,  or  the 
locsl  authority  will  do  it 

I  have  no  difficulty  in  coming  to  the  wme 
conclusion. 

Bolidtors,  T.  Blanco  WhUe;  Taylor,  WiOeodn,  db 
Leman, 


mHA  ttoim  Of  9wMa. 


Ohan.I)iv.  1 
Farwell,  J.  J 
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In  re  PmLLDCOBX. 
Philldcobs  v.  MnjnB.  (a.) 

Settled  land-^Tenant  /or  U/e-^ComjKmnd 

Tru$t$  io  pay  annuUiee — Bemaimder  in  truai 
eeUlor^Will  of  eetUor-^Coi^firmaUon  of 
Beeidue  in  truet  /or  eale—SMement  o/  proeeede— 
SeUled  Land  AcU.  1882  (45  <fe  46  Vid.  c  38),  tt.  2, 
20,  63;  and  1884  (47  db  48  Viet^c  18),  s.  7. 

P.  conveyed  and  aeeigned  hii/reeholda  and  Jeauholdi 
to  himte^f  and  M.  in  truei,  reeerving  a  power  of  t^ppoM- 
ment,  and  by  a  eubeequeni  deed  he  appointed  tkmt  a/kr 
hii  de(Uh  the  trueteee  ehotUd  hold  the  eame  in  tmet  out  of 
the  reiUi  and  proflte  to  pay  certain  annuHiee,  ttnd  that 
the  eurplue—and  a/ter  the  determination  of  the  amtttifMi, 
the  whole^o/  the  rentt  and  proftte  ehoiUd  he  in  inut/ar 
and  hdong  to  himed/f  hie  neire,  and  executor$.  By  hie 
wiU  P.  eof^rmed  Me  eaid  truetit  and,  eubfeet  thwtto, 
devieed  and  hequeaihed  hie  real  €tnd  pereonal  eetati  te 
other  trusteee  upon  truet  /or  eale  and  oonpereion,  with 
power  topoetpone,  and  directed  theproeeede  to  be  hdi  em 
truits  vnder  which  X,  wae  UnanJtfir  life  m  poeeemtm, 

HM,  that  the  caee  wae  undietinguiehable /rom  In  xe 
The  Marquis  of  AHesbury  and  Lord  Iveagb,  41  If.  R. 
644,  [1898]  2  Ch.  U5,  and  that  on  the  pnneipU  o/tkd 
caee,  ae  approved  in  In  nMjmdjvDdBhper*BOoekttmei, 
47  W.  B  226,  [1899]  1  Ch.  275,  the  two  deede  mmd  tte 
wiU  muit  be  regarded  a$  a  comvound  eettlement,  and  tM 
X„  ae  tenant  /or  li/e  thereunder,  muet  be  granted  learn, 
under  eecUon  7  of  the  Act  o/1884,  to  aoerciee  the  j 
o/the  Settled  Land  Acte,  and  muet  be  let  into  ^ 
on  hie  undertaking  to  keep  down  the  <mnuitieem 

Adjourned  summons,  by  the  tenant  for  life  under  a 
will,  asking  for  a  declaration  that  a  certain  indentnrs 
and  deed-poll,  and  the  said  will  constituted  a  eettle- 
ment, within  the  meaning  of  the  Settled  Land  Ads, 
1882  to  1890,  of  the  estates  comprised  in  tiie  ntd 
indenture,  and  that  the  applicant  was  tenant  for  tils 
thereof  under  such  settlement;  and  asking  that  he 
might  be  at  liberty  to  exercise  tiie  powers  of  sale  aad 
leadng  oonferred  on  tenants  lor  life  by  the  Acts,  and 
that  trustees  of  the  said  settlement  for  thepnrpoaescf 
the  Acts  might  be  appointed,  or  that  the  tmstees  of 
the  will  might  be  declared  to  be  such  tmstaea.  He 
also  asked  ttiat  he  might  be  let  hito  poescMion  and 
receipt  of  the  rents,  on  such  terms  as  miMt  be  deemed 
proper,  and  that  the  trustees  of  the  said  deeds  nigM 
be  ordered  to  deliver  the  title  deeds  to  hhn. 

Captain  William  Brough  Kiillimore,  by  an  i 
ture  dated  the  3rd  of  Au^^,  1886,  revokedalli 
appointments  made  bv  him,  and  appointed  that  lis 
freehold  and  leasdiold  hereditaments  named  thereta 
should  thenceforth  vest  in  himself  and  Bobert  HQimBi 
thsir  heirs,  ftc,  as  joint  tenants,  to  be  held  in  trust  for 
such  person  or  persona  as  Captain  PhilKnioce  aboaid 
by  deed  appdnt,  and  in  default  of  appointnaeBtk  ia 
trust  for  h^self ,  his  hsirs,  ^  ;  and  1 


(a.)  Beported  by  R.  Bus.,  Bs9^>  Baoittsr-nl-lAwv 
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Ises  were  by  the  ssid  indenture  oonreyed  and  astigaed 
to  Captain  PhiUimore  and  B.  Milnee  aooordinirly. 

By  deed-poll,  dated  the  4th  of  Angnst,  1886, 0*ptain 
Phillimore,  in  execution  of  the  said  power,  appointed 
that  the  trustees  of  the  said  indenture  should  stand 
possessed  of  and  interested  in  the  trust  premises  upon 
trust  to  permit  him  to  receive  the  rents  and  profits 
during  his  life,  or  until  a  certain  event  which  did  not 
happen,  and  after  his  death,  or  the  happening  of  such 
event,  upcm  trust,  to  pay  certain  annuities  to  the  per- 
sons therein  named,  and  also  to  raise,  in  a  certain 
event  which  did  not  happen,  a  sum  of  £5,000  by 
mortgage  or  sale  of  the  trust  premises,  and  apply 
that  sum  as  therein  mentioned;  and  that  as  to  the 
residue  or  surplus  of  the  said  rents  and  profits,  after 

Saying  the  said  annuities  w\d  all  succession  and  other 
nties  payable  thereon,  and  all  charges  and  expenses 
thereof,  the  same  residue  and  surplus,  and  also  the 
whole  of  the  said  rents  and  profits  after  the  deter- 
mination and  satisfaction  of  the  said  annuities  and  iJl 
such  duties  and  expenses  as  aforesaid,  should  be  held 
in  trust  for  and  belong  to  Captain  PhiUimore,  bis 
heirs,  executors,  administrators,  and  asslgos  respect- 
ively. 

9y  his  will,  dated  the  29th  of  May,  1886,  Captain 
PhiUimore  devised,  bequeathed,  and  appointed  aU  the 
real  and  personal  estate  to  which  at  his  death  he 
should  be  beneficiaUy  entitled,  or  as  to  which  he  should 
have  any  general  power  to  appoint  bv  wiU,  and  not 
thereby  otherwise  disposed  of,  and  which  he  caUed 
his  residuary  estate  (subject,  as  to  any  such  parts  of 
the  said  residuary  estate  as  were  comprised  in  any 
appointment  or  charge  executed  by  lum,  to  the  trusts 
and  charges  thereby  created,  aU  of  which  he  thereby 
confirmed  and  directed  his  trustees  to  satisfy),  to 
Montague  Bertie  Herbert,  the  said  Bobert  Milnes, 
and  WilUe  Sheldrake,  upon  trust  for  sale  and  con- 
version (with  fuU  power  to  postpone)  and  investment, 
and  the  testator  dkected  them,  after  the  death  of  his 
wife,  and  in  the  events  which  happened,  to  stand 
possessed  of*  his  said  residuary  estate  and  the 
net  produce  and  investments  thereof  (subject  and 
without  prejudice  to  the  trusts  aforesaid)  upon  such 
trusts  as  his  said  residuary  estate,  and  the  produce 
thereof,  would  be  held  upon  if  the  same  were  directed 
tobelidd  out  in  the  purchase  of  real  estate  to  be 
settled  upon  the  trusts  thereinafter  declared,  under 
which  the  appUcant  was  the  preseot  tenant  for  Ufe, 

Captain  PhUlimore  died  in  1887,  and  B.  Milnes 
duly  appointed  his  son,  the  defendant,  W.  H.  MUnes, 
to  be  a  trustee  of  the  indenture  of  the  3rd  of  August, 
1886,  and  the  latter,  on  the  death  of  B.  Milnes  in 
1898,  duly  appointed  the  defendant  Mackenzie  to  be 
a  trustee  of  the  same  indenture.  These  two  defendants 
were  afterwards  duly  appointed  to  be  truttees  of  the 
deed  poU  by  the  leffal  personal  representative  of  B. 
Milnes.  The  other  defendants  were  the  two  surviving 
trustees  of  the  wOl  and  the  infant  son  of  the  appHcant, 
entitled  as  for  an  estate  taU  in  rei^ainder  under  the 
trusts  of  the  wiU. 

AU  the  annuitants,  with  one  exception,  were  stiU 
alive. 

Ujpjohn^  jBT.C,  and  John  Gent,  for  the  appUcant, 
reliea  on  In  re  MarquU  of  AUetibury  and  Lord  Iveagh, 
41  W.  B.  644,  [1893]  2  Ch.  345,  and  In  re  Mundy  and 
BawBr*B  ConhucU,  47  W.  B.  226,  [1899]  1  Ch.  275, 
and  the  Bevenue  cases  founded  thereon — ^namely, 
AUamey^Oeneral  v.  Owen  and  Attorney 'General  v. 
Ooulean,  [1899]  2  Q.  B.  263,  and  In  re  Oamphell, 
[1902]  1  K.  B.  113,  50  W.  B.  Dig.  72. 

Jenkins,  K.C.,  and  A.  dB,  Terrell,  for  the  trustees  of 
the  deeds  of  August,  1886,  submitted  that  in  grant- 
ing the  annuities  Captain  PniUimore  had  created, 
not  a  settlement,  but  a  charge  or  mortgage  or  inoum-^ 


brance,  which  he  had  secured,  not  by  a  term,  but  by 
vesting  the  fee  In  trustees  with  a  direction  to  apply  the 
rents  and  profits  in  payment  of  the  annuities.  They 
referred  \o  In  re  Du  Cane  and  NMefoU^e  Chniractt 
46  W.  B.  528,  [1898]  2  Ch.  96. 

Kirhy,  for  the  trustees  of  the  wiU. 

Marcy,  for  the  infant  remainderman. 

Fabwbll^  J. — In  my  opinion  the  points  raised  hart 
have  been  already  considered  in  the  AUesburv  case, 
and  the  decision  there  has  been  approved  and  con- 
firmed  by  the  Court  of  Appeal,  ana  I  think  it  would 
be  exceedinglv  undesirable  that  I  should  attempt  to 
whittle  away  by  subtle  distinctions  an  authority  iniioh 
Chitty,  L.J.,  has  pointed  out  as  taking  a  broad  view 
of  the  Act.  That  was  a  beneficial  dedrion,  and  I 
think  I  should  be  wrong  to  try  to  find  out  an  omis- 
sion in  the  Act  which  aSght  have  a  disastrous  effset. 

In  my  opinion  this  case  in  principle  is  absolntehr 
undistinguishable  from  the  Ailesbury  case.  It  stands 
thus :  Tne  late  Captain  PhiUimore,  being  the  owner 
in  fee  of  certain  fraeholds,  and  absolntely  entitled  to 
certain  leaseholds,  declares  trusts  under  which  he 
makes  himself  tenant  for  life,  with  trusts  in  remainder 
to  pay  certain  annuities,  and  with  the  remainder  to 
himself  absolutely.  To  begin  with,  that  is  obviously 
a  settlement  within  the  meaning  of  the  Act.  He 
then  proceeds  to  make  a  will,  by  which  he  disposes 
of  his  ultimate  interests,  subject  to  those  annuitiea 
which  he  has  voluntarily  created  hy  the  settlemeol 
wtiich  he  has  already  made.  He  deals  with  propertn 
which  is  left  in  him  under  that  same  setUmnent,  and 
he  proceeds  to  dispose  of  that  by  the  wiU  under 
which  he  constitutes  the  present  K»pUcant  the  tenant 
for  life.  Inasmuch  as  in  the  Ailesbury  case,  Stirling, 
J.,  with  the  approval  of  the  Court  of  Appeal  in  m 
subsequent  case  ■  notwithstanding  the  comments  of 
conveyancers  in  the  meantime — held  that  the  then 
tenant  for  life  of  the  Ailesbury  estates,  whose  title 
was  subsequent  to  two  dtsentailings  and  resettle- 
ments in  1863  and  1885,  could  disj^MC  of  the  land 
freed  from  a  jointure  created  under  the  powers  of  the 
deeds  of  1796  and  1826,  it  seems  to  me  that  it  foUows 
very  much  more  in  a  case  like  the  present  that  these 
is  that  connection  between  the  deeds  which  is  suffi- 
cient. As  Chitty,  L.J.  {In  re  Mundy  and  BoperU 
Contract,  [1899]  1  Ch.  295).  in  referring  to  the  judg- 
ment of  Btirlisff,  J.,  in  the  Ailesbu^  case,  put  it : 
'*  He  held  that  the  Savemake  estate  stood  limited  to 
uies  in  favour  of  various  persons  by  wav  of  succes- 
sion under  or  by  virtue  of  the  series  ox  deeds,  uid 
that  the  Marchioness  Maria  was  one  of  the  persons 
taking  under  the  series  of  deeds,  although  she  did 
not  take  by  way  of  succession  to  the  vendor.  Tliis 
was  a  broad  view  of  the  Act;  but  I  repeat  that,  in 
my  opinion,  it  was  the  right  view."  In  mv  opinion 
the  present  case  is  very  much  less  strong  than  that, 
but  is  necessarily,  in  my  view,  governed  by  the  prin* 
ciple  of  it,  and  I  am  oertsinly  not  disposed  to  attempt 
to  explain  it  away. 

His  lordship  made  the  declaration  asked  l^  the 
summons,  and  an  order  under  section  7  of  tiie  Settled 
Land  Act,  1884,  allowing  the  ezerdse  of  powers  by 
the  applicant,  and  directed  that  the  trustees  of  the 
wiU  should  be  appointed  trustees  of  the  compound 
settlement  on  production  of  a  proper  affidavit  of  fit- 
ness, that  the  applicant  should  be  let  into  possession 
on  his  giving  an  undertaking  to  tiie  court  m  respect 
of  the  annuities  and  otherwise,  in  the  form  in  ^  rs 
Wythes,  [1893]  2  Ch.  369,  and  that  the  tiUe  deeds 
should  be  hsmded  over  to  him  on  payment  of  the 
costs,  charges,  and  expenses  of  the  trustees  of  the 
deeds  of  1886,  those  trustees  to  have  Hberty  tp  apply 
to  rc^enter  in  case  the  annuities  shQvld  not  be  pu^ 
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and  the  oosts  of  all  partial  to  come  oat  of  the  oorpoB 
of  the  rendoary  estate. 

Upjohn,  K.C.,  asked  that  the  applioaat*8  coits 
should  be  as  between  soUoitor  and  ohent.  He  had 
been  invested  with  fidudary  power. 

Fabwbll,  J. — He  is  not  a  trustee  yet.  I  cannot 
grant  the  application.  If  I  do  it  now  I  must  do  it 
^ways,  and  I  should  not  like  to  lay  down  such  a  rule 
as  thai 

Solicitors,  BurgoynsB  dk  Greathach ;  J.  B,  ffaU; 
Nicholson,  Patterson,  is  Frsdand* 


April  27. 


K  B.  Diy.  \ 

(Lord  Alverstone,  L.O.J.,  and     > 

Wills  and  Kennedy.  JJ.)        j 

Wbabdaub  and  Oonsbtt  Watbb  Ck).  v.  Ohbstbb- 
lb-Stbbst  Oo-ofebatiyb  Oo.  (a.) 

Waterworks  company — Oratuitous  use  of  water  for  e»- 
tinguishing  fire^Waterworks  Clauses  Ad,  1847  (10  A 
11  Vict.  c.  17),  s.  42. 

By  section  42  of  the  Waterworks  Clauses  Act,  1847, 
the  undertakers  shall  at  aU  times  keep  charged  with  wat&r 
all  their  pipes  to  which  firs'^ugs  shaU  he  fixed,  and 
shall  allow  all  persons  at  all  times  to  take  and  use  such 
water /or  the  purpose  of  extinguishing  fire  without  making 
compensation  for  same. 

MM,  that  this  power  was  confined  to  take  water  from 
the  undertakers,  pipes  to  which  firs'^ugs  were  fixed,  and 
did  not  apply  to  a  fire-plug  affixed  to  a  private  pipe  which 
took  water  {by  agreement)  from  the  de/endantr  main  for 
agricultural  purposes. 

Appeal  from  the  county  court  at  Durham. 

The  plainti£b  in  the  year  1886,  at  the  request  of 
the  defendants,  laid  a  pipe  from  their  main  running 
along  a  road  called  Picktree-lane  through  a  field 
of  the  defendants  for  a  distance  of  180  yards  to  a 
cattle  trough  of  the  defendants,  and  water  was 
supplied  to  the  defendants  for  agricultural  purposes 
at  a  rent  of  16s.  a  year. 

lu  1890  the  plainti£Eis,  at  the  request  and  expense 
of  the  defendants,  fixed  a  plug  in  the  defendants'  pipe 
near  the  trough  for  the  purpose  of  protecting  the 
hsyataok  from  fire. 

In  July,  1904,  a  haystack  of  the  defendants 
caught  fire,  and  the  defendants  by  means  of  the  fire- 
plug procured  the  plaintiffs*  water  to  extinguish  the 
fire. 

The  plaintiffs  brought  an  action  to  recover  pay- 
ment for  the  water  so  used. 

The  defendants  relied  on  section  42  of  the  Water- 
works Clauses  Act,  1847. 

By  section  38  of  that  Act  it  is  provided  as  follows : 
The  undertakers,  at  the  request  of  the  town  com- 
missioners, shall  fix  proper  fire-plugs  in  the  main  and 
other  ^pes  belonging  to  them  at  certain  distances. 

Section  40.— The  cost  of  such  fire-plugs  and  the 
cost  of  fixing  them  shall  be  defrayed  by  the  town 
commissioners. 

Section  42.~*<The  undertakers  shall  at  all  times 
keep  charged  with  water,  under  such  pressure  as 
aforesaid,  all  their  pipes  to  which  fire-plugs  shall  be 
fixed  .  .  .  and  shall  allow  aU  persons  at  all 
times  to  take  and  use  such  water  for  extinguishing 
fire  without  making  compensation. 

The  coanty  court  judge  gave  judgment  for  the 
defendants. 

(a.)  Beported  by  Alan  Hoqo,  Esq.,  Barristtr- 
at-Law. 


Meynstt^  for  the  plaintiffs.— Section  42  cmly  gives 
power  to  the  pubUo  to  take  water  from  the  company's 
pipes  to  which  fire-plugs  have  been  attached  unoflr 
section  88,  and  not  a  general  piwer  to  take  the 
company's  water  at  all  times  gratuitontly  for  the 
purpose  of  extinguishing  fire. 

Simey,  for  the  defendants. — Section  42  is  not  limited 
to  water  taken  from  pipes  specified  in  the  first  part 
of  the  seotiony  and  no  good  reason  has  be(»  suggested 
why  it  should  be.  Secondly,  the  water  was  taken 
from  the  main,  and  it  must  be  presumed  the  nuun 
was  fitted  with  plugs.  Tliirdly,  the  water  was  need 
for  an  agricultural  purpose,  and  was,  thewfoce, 
covered  by  the  agreement  of  lOs. 

Lord  Alvbbstohb,  L.O.J. — In    my    opinion  no 
one  reading  section  42  of  the  Waterworks  Cflaaaea 
Act,  1847,  could  fairly  come  to  the  oondusioQ  that  it 
was  intended  to  give  a  general  right  to  the  pubUe 
under  all  circumstances  to  take  the  undertaken'  water 
for  the  purpose  of  extinguishing  fire  without  pay- 
ment.   Section  42  is  one  of  a  group  of  sections  re- 
lating to  fire-plugs,  the  first  of  which  (33)  provides 
that  the  "  undertaker*,"  at  the  request  of  the  town 
commissioners,  shall  fix  proper  fire-plugs  in  the  mains 
of  the  pipes  belonging  to  them.    Section  43  provides 
that  "the  commissioners  shall  at  all  timeskeep  charged 
with  water,  under  such  pressure  as  aforesaid,  all  their 
pipes  to  which  fire-plugs  shall  be  fixed,  and  shall  allow 
all  persons  at  all  times  to  take  and  use  such  water  for 
extmguishing  fire  without  making  compensatfton  for 
the  same."   The  language  of  that  section  plainly  says 
that  only  such  water,  that  is,  water  in  their— the 
undertakers' — *' pipes  to   whidi  fire-plugs  thaH  be 
fixed,"  is  to  betaken  without  payment  for  extingmsb- 
ing  in.    It  has  been  contended  that  that  osumot  be 
the  meaning  of  the  section,  because  there  is  no  lessoa 
why  the  Legislature  should  have  so  limited  the  dtasi 
of  water  to  be  taken  gratuitously  for  that  purpose. 
Whether  a  sufficient  reason  for  that  liodtation  oan  be 
suggested  or  not,  I  feel  bound  to  give  the  words  tiisir 
or^ary  signification,  and  to  hold  that  the  privilege 
is  so  limited.    To  hold  otherwise  would  be  to  straa 
the  language  of  the  section.    Then  it  is  contended 
that  the  dclendants,  by  means  of  their  private  ptpes 
took  the  water  directly  from  the  defendant's  main  in 
Picktree-lane,  but  there  is  no  evidence  that  there  were 
any  fire-^ugs  there,  and,  as  the  onus  lies  on  the 
defendants  to  prove  that  the  pipes  from  which  they  fid 
take  it  is  of  the  kind  specified  in  section  42,  we  mait 
assume  that  there  were  no  such  plugs;  and,  thersioce, 
even   assuming  the  defendant'   oontsntlon    to   be 
correct,  yet  wey  have  failed  to  bring 
within  the  provinons  of  section  42. 

Wills,  J.— 1  agrea  It  is  dear  that  under  i 
42  the  water  i^ich  may  be  taken  gratuitoaalj  to 
extinguish  fire  must  pass  through  pipes  supplied  with 
fire-plugs.  If  the  contention  ox  the  defendanti  is 
correct,  the  words  "  to  which  fire-plugs  shall  be  fixed  ** 
have  no  meaning.  With  regard  to  the  oootentlon 
that  water  used  for  putting  out  a  fire  in  a  hayataek  is 
water  used  for  agrioultural  purposes,  it  seeme  to  aes 
as  extravagant  as  to  say  that  water  used  for  pattng 
out  a  fire  in  a  house  is  water  used  for  " 


purposes. 

Ebnvbdy,  J.— I  agree. 

Solicitors  for  plaintiff^,  BowcUfes,  iZcuote,  db  Oo^, 
for  Cooper  A  Ooodyer,  Newoastle-on-Tyne ; 
field  &  Blythe,  for  /.  Tumhutt,  Durham. 
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FosTXR  V.  Qbbat  WssTSBir  Bultlway  Co. 


High  Cottbt. 


and] 
r.)     ) 


April  20. 


K.  B.  Div. 
(Lord  Alventone,  L.O.J., 
Willi  and  Kennedy,  JJ. 

Foster  v,  Qbsat  Wbstbbit  Bailwat  Co.  (a.) 

BaUway —  Carriage   of  goods  —  Owner*$   ritk   note — 
Failure  to  carry  goods  hy  roitte  epecifled, 

Fi$ht  in  barrels,  was  consigned  hy  the  plaintiff  to  the 
defendant  railway  company  to  be  carried  from  Briaham 
to  Jersey,  vik  Southampton,  upon  terms  that  the  plaintiff, 
in  consideration  of  his  being  cJiarged  a  reduced  rate, 
relieved  the  defendants  from  aU  liability  for  loss,  damage, 
misdelivery,  delay,  or  detention,  except  upon  proof  that  it 
arose  from  wilful  misconduct  on  the  part  of  the  company*  s 
servants.  The  defendants,  by  a  mistake,  carried  the  fish 
past  Exeier,  the  station  at  which  they  ought  to  have 
transferred  the  barrels  to  the  London  and  South-Western 
Railufay  Co,*s  system,  and  the  mistake  was  not  discovered 
until  the  fish  arrived  at  Taunton,  It  was  then  sent  from 
Taunton,  yik  Weymouth,  to  Jersey,  with  the  object  of 
lessening  the  damage.  In  consequence  of  this  mistake  the 
arrived  of  the  fish  at  its  destination  was  delayed,  and  the 
plaintiff  suffered  damage. 

Held,  t?iat  the  defendants  were  protected  by  the  terms  of 
the  contrcLCt, 

Mallet  V.  Great  Battem  Railway  Co.,  47  W,  R,  334, 
[1899]  1  Q,  B.  309,  distinguUhed. 

Appeal  from  the  ooantj  ooort  of  Deyonshixe  holden 
at  Plymonth. 

The  action  was  brought  for  damagea  for  the  breach 
of  a  oontraot  to  carry  certain  barrels  of  flfth  from 
Brixham  to  Jersey,  vid  Southampton,  consigned  to  the 
defendants  by  the  plaintiff  on  the  18th  of  Aogost, 
1902,  on  a  consignment  note,  which  was  signed  by  the 
plaintiff  and  w«s  in  the  followin|f  terms:  "To  the 
Qnat  Western  Bailway  Co. — Becetve  and  forward  the 
midermentioaed  merohandiz'^,  to  be  carried  at  the 
reduced  rate  below  the  company's  ordinary  rate ;  in 
consideration  whereof  I  agree  to  relieve  the  Great 
Western  Bailway  Co.,  and  all  other  companies  or 
persons  over  whose  lines  the  merchandize  may  pass,  or 
in  whose  possession  the  same  mav  be  during  any  por- 
tion of  the  transit,  from  all  liability  for  loss, 
damage,  misdeUyery,  delay,  or  detention  except  upon 
proof  tiiat  such  loss,  damage,  misdeliyery,  delay,  or 
detention  arose  from  wilful  misconduct  on  the  part  of 
the  oompany's  servants*  •  .  •  This  agreement 
shall  be  deemed  to  be  separately  made  with  all  com- 
panies or  persons  parties  to  any  through  rate  under 
whioh  tlie  merchandize  is  carried." 

It  was  admitted  that  in  the  ordinary  performance 
of  the  contract  to  carry  merchandize  oy  the  route 
mentioned  the  fish  woida  have  been  taken  out  of  the 
waggon  of  the  C^reat  Western  Bailway  Co.  train  at 
Extoter  and  transferred  to  a  London  and  South- 
Weatem  BaUway  truck  for  carriage  b^  that  company's 
train  to  Southampton.  By  an  oversight  the  flui  was 
not  transferred  at  Bxeter,  and  was  carried  on  to  Taun- 
ton, where  the  mistake  was  discovered.  It  was  then 
too  late  to  send  the  fish  back  to  Bxeter  in  time  for  it 
to  oatoh  tiie  boat  train  for  Southampton,  and  it  was 
thonght  best,  in  order  to  save  time,  to  dispatch  to 
Jersey,  W^  Weymouth. 

The  county  court  judge  thought  the  present  case 
could  not  be  distinguished  from  that  of  Mallet  v. 
Ch-eat  Eastern  Bailway  Co.,  47  W.  B.  334,  [1899]  1 
Q.  B.  309,  and  although  he  would,  but  for  that 
authority,  have  held  that  the  delay  in  the  delivery 
dae  to  the  negligence  of  the  defendants'  servants 
•was  within  the  terms  of  the  condition  protecting 
the  oompany,  he  considered  himself  bound  by  that 

(a.)  Beported  by  BBSiONa  Bud,  Bsq.,  Barrister- 
at-Law. 


authority  to  give  judgment  for  the  plaintiff  for  the 
amount  claimed  accordingly. 
The  defendants  appeals. 

BchUler  (Cripps,  K.0„  with  him).— The  dedsbn  in 
Mallet  V.  Great  Eastern  Railway  Co,  does  not  govern 
this  case.  The  company  wAre  held  liable  th«re 
beoause  it  was  said  that  the  delay  was  not  a  delay  in 
the  performance  of  the  contract,  and  therefore  not 
covered  by  the  special  condition  in  the  consign- 
ment note.  Unless  that  supposition  was  justi- 
fied by  the  facts,  that  decision  is  at  variance 
with  the  body  of  authority  on  this  subject,  and 
c%nsot  be  supported.  However  that  may  be,  the 
detention  of  the  goods  here  arose  from  an  act  of 
negligence  committed  by  the  servants  of  the 
company  in  the  performance  of  the  contract,  and 
comes  therefore  within  the  exemptinsr  proviso.  The 
delay  was  caused  by  an  act  of  negligence  at  Exeter ; 
that  is,  at  a  station  on  the  route  by  which  it  was 
agreed  that  the  goods  should  be  sent.  The  company 
would  clearly  have  been  freed  from  liabilitv  had  they 
sent  back  the  fish  to  Exeter  and  consignied  it  to  the 
South-Westem  train  there.  What  tiiey  did  was 
certainly  in  the  interest  of  the  customer,  and  with 
the  sole  object  of  lesaening  the  damage  consequent 
on  their  previous  neglig^t  act.  They  therefore  are 
not  liable :  Sleat  v.  Fagg,  5  B.  ft  A.  342 ;  Morrit  v. 
North-Eastern  Railway  Co.,  24  W.  B  235 ;  Millen  v. 
Brasch  A  Co.,  31  W.  B.  190,  10  a  B.  D.  142. 

Duke,  jBT.O.,  and  J.  A.  Hawke.—The  damage  to  the 
goods  not  arising  during  the  time  tha*:  thf^y  were 
being  carried  on  the  agreed  route,  the  company  are 
not  protected  by  the  special  o'>nditions  in  the  con- 
signment note.  Morritt  v.  North-Eastem  Railway  Co., 
and  Millen  v.  Brasch  A  Co,,  were  cases  deddei  under 
the  Carriers  Act,  and  therefore  are  uot  in  point  here, 
as  the  caM  dearly  rests  on  the  construction  of  the 
terms  of  the  contract  note.  Under  the  contract  the 
exemption  from  liability  was  only  to  apply  ''  duriog 
any  portion  of  the  truisit,"  and  only  then  if  the 
negl^^ce  was  less  than  '*  wilful."  The  damage 
did  not  occur  on  tiie  agreed  route.  Therefore, 
following  MaUet  v.  Great  Eastern  Railway  Co.,  the 
exemption  did  not  apply.  The  defendante  therefore 
are  liable  for  loss  caused  by  the  breach  of  their 
oontraot  to  carry  the  goods  by  the  route  agreed. 

Lord  ALYXBSTOinB,  L.C.J.<— In  my  opinion  the 
learned  county  court  judge  ought  to  have  acted  upon 
what  he  undoubtedly  thought  to  be  the  true  view 
of  ^e  law;  possibly  he  may  have  felt  more  bound 
hj  the  decision  in  Mallet  v.  Great  Eastern  Railway 
Co,,  or  by  what  appeared  to  him  to  be  the  principle 
involved  in  that  case,  than  we  are.  With  regard  to 
that  case  I  desire  to  say,  wiih  great  respect  to  my 
brothers  Dav  and  Lawrance,  JJ.,  who  decided  it--- 
that  I  think  the  extent  of  that  authority,  if  it  is 
supposed  to  lay  down  a  principle  that  the  condition 
cannot  apply  if  the  damage  happens,  or  the  injury 
to  the  goods  happens,  upon  some  part  of  the  route 
not  contmnplated  by  the  parties  at  the  time  the 
condition  was  signed,  may  require  further  considera- 
tion. I  do  not  wuik  to  say  more  than  this. 
Certainly,  in  so  far  as  it  lays  down  any  principle 
which  would  involve  ito  application  to  the  case 
before  us,  I  think  that  it  is  at  variance  with 
more  than  one  decision  of  co-ordinate  jurisdiction, 
and  pflffticularly  with  the  decisions  which  have 
held  that  misdelivery  to  a  wrong  person  will 
not  render  the  company  liable  in  tiie  absence 
of  facte  which  make  the  condition  inapplic- 
able, as,  for  instance,  wilful  misconduct.  Here  the 
misdelivery  happened  upon  a  route  that  was  con- 
templated by  the  parties.     The  question  whether 
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MalUf§  ecue  oan  be  sapported  upon  the  grcnmd 
tluit  it  nfen  to  a  paraoolar  oeae  of  an  injury 
cocorring  upon  a  ronte  which  never  formed  the  bans 
of  the  contract,  does  notarise  in  ibis  oese.  Here  the 
defendants  nodertook  to  carry  the  fiih  from  Brixham 
to  Jersey  by  way  of  Southampton,  which  meant  that 
they  were  to  hand  ofer  the  goods  to  the  South- 
western Bailway  Co.  at  Bx«ter.  They,  by  some 
mistake,  and  fran  oausAs  which  do  not  prevent  the 
condition  beiuff  applicable,  carried  the  goods  on  to 
Taunton,  and  Aeref  ore  the  breach  of  contract,  in  my 
opinion,  occurred  on  the  very  route  contemplated, 
namelv,  at  Bzeter.  What  happened  afterwards  ? 
As  I  have  said,  if  in  any  way  it  could  be  cootended 
that  there  was  a  new  route  set  up  as  between  the 
parties  to  which  the  condition  did  not  apply,  I  could 
understand  it.  But  it  is  agreed  that  the  defendants, 
flndiog  out  their  mistake  at  Taunton,  instead  of 
sending  the  fish  back  to  Exeter,  and  so  on  to 
Southampton,  which  they  could  have  done,  in  whidi 
case  there  would  have  been  more  delay— and  the  fish 
would  have  been  quite  spoilt— endeavoured  to  do  the 
best  they  could  for  the  pfaintiftby  sending  the  fidi  to 
Weymouth  to  be  f  orwaraed  by  the  next  steamer.  It 
seems  to  me  it  would  be  very  dangerous  to  hold  that 
the  defendants  are  liable  hi  this  case,  in  which  they 
did  their  best  to  mioimise  the  damage,  if  they  would 
have  been  protected  had  they  adopted  a  course 
which  would  have  caused  more  delay  and  greater 
risk  of  damage.  It  would  prevent  a  company  who 
had  broken  ttie  contract  from  doing  the  best  thing 
they  could  to  save  damage  to  the  goods  and  possiblv 
to  prevent  damage  alt<^ther.  Therefore  I  think 
thm  action  in  sending  the  fish  to  Weymouth  when 
they  found  they  had  ma<1e  a  mistake  was  not  sending 
it  by  a  fresh  route  in  the  sense  of  Mallefs  ctue,  but 
that  they  had  adopted  a  reasonable  course,  and 
endeavoured  on  findtog  out  their  mistake  to  do  their 
best  to  ffet  the  goods  to  their  destination  as  speedily 
as  possible.  That  brings  us  back  to  the  question 
whether  this  condition  protects  them  in  the  case  of  an 
ecroneoos  carrying  on  from  Bxeter  to  Taunton, 
instead  of  deliver&ig  to  the  South-Westem  Bailway 
Oo.  at  Bxeter.  That  question  really,  I  thick,  cannot 
be  decided  against  the  railway  company  without 
over-ruling  the  cases  idiioh  have  decided  that  under 
such  coaditiotis  as  these  they  are  protected  from  the 
oonsequenoss  of  misdelivery.  I  think  that  the  learned 
county  court  judge  was  not  bound  by  Malleus 
oeiM  to  the  extent  which  he  thought  he  was,  and 
ought  to  have  followed  the  prindi^  which  he  was 
disposed  to  follow.  I  only  wish  to  say  that,  while  I 
do  not  think  the  Carriers'  Act  cases  are  what  may  be 
called  authorities,  because  these  different  consider- 
ations apply,  the  principle  of  those  oases  is  applicable 
to  show  that  this  oondition  does  protect  the  defendants. 
I  think,  therefore,  that  the  appeal  must  be  allowed. 

Wills,  J.— I  agree.  It  seems  to  me  that  the  facts 
in  th««  present  case  are  not  the  same  as  those  upon 
which  MaUH^i  case  wa«  decided,  and  that  we  are 
light  in  holdinsr  that  it  can  be  distingui-hed  on  th^^t 
ground.  I  think  that  the  owner's  ntk  dause  in  the 
contract  meant  that  the  plaintiff  agreed  to  relieve 
both  the  Great  Western  B«ilway  Co.  and  th^  South- 
West<»m  Bailway  Co.  from  liability  for  loss,  damage, 
misdeliverT,  and  delay  or  detention  during  any 
portion  of  the  transit  of  goods.  It  might  well  be 
that  if  the  defendant  company  had  sent  the  goods  by 
the  Midland  Bailway,  or  any  other  company,  that 
that  company  would  not  be  protected  by  the  condition. 
What  happened  here  was  that  a  mistake  was  made 
at  Bxeter  and  the  goods  were  over-cairied  over 
another  portion  of  the  defendant's  line  and  were  by 
ywnon  of  being  peridiable  goods  spoilt.    That,  hi  my 


opinion,  was  just  such  a  case  as  it  was  intended  should 
be  covmd  by  the  condition,  and  a  loss  which  the 
company,  bv  accepting  a  lower  rate,  stipulated  tiiey 
shomd  not  be  made  liable  for. 

Kennedy,  J.— I  agree.  I  only  desire  to  say  that 
with  regard  to  McUkfs  ecue  diroent  consideratiosis 
appear  to  have  existed  in  that  case  and  the  proaent. 
There  it  was  owing  to  the  goods  being  sent  by  a 
different  route  that  damage  was  done  to  the  goods. 
Here  the  damage  was  done  whilst  the  goods  ipere 
joumejring  on  the  route  intended  by  the  parties.  Tlie 
subsequent  forwarding  of  the  goods  by  a  different 
route  had  nothing  to  do  with  their  being  damagped, 
indeed  they  were  sent  round  vid  Weymouth  in  order 
to  lessen  the  damage.  That  fact  alone  seems  to  ae 
to  distinguish  this  case  from  MdileC$  oaae.  It  is  one 
thing  for  carriers  to  plead  the  protection  of  the  oon- 
dition given  in  respect  to  a  particnlar  route  iriien  the 
goods  were  in  fact  never  caxried  by  that  route,  iHiieh 
was  MaiUCB  oau^  and  quite  another  thing,  at  waa  the 
case  here,  where  the  goods  were  sent  by  the  agreed 
route,  but  through  a  mistake  miscarried. 

Appeal  aUowtd  wUh  cotU. 

Solicitor  for  the  railway  company,  B,  B.  Ndeotu 

Solicitors  for  the  pUuntiff,  Ohureh,  Bendell,  ^  Oe^ 
for  WaUi,  Ward,  &  Anthony,  Plymouth. 


Feb.  le. 


Prob.  Div.  &  Adm.  Div.  ) 
Admiralty.  ) 

"The  Benhohb."  (a.) 

Ship — CoUUion — CompuUory  piloiage — Bales  46  ami  49 
Thames  BegiUaUons, 


Those  wlio  rely  on  a  plea  of  compulsory  ptlofage  . 

edtablUh  the /act  tJuU  the  fault  of  the  pilot  was  tkefmsU 
of  the  pUot  alone,  otherwise  the  court  wiU  noiaetin  fittd- 
ing  that  the  fault  was  that  of  the  pilot. 

Toe  Velasquez,  1  P.  494,  approved. 

AspinaU,  K.C.,  and  Leek  for  the  plaintiffs. 

Laing,  K.O,,  and  Stephens  for  the  defendants. 

The  facts  of  the  case  appear  sufficiently  from  tha 
judgment. 

Babnes,  J.,  in  giving  judgment,  said:  This  k  a 
case  of  collision  between  the  steamship  Bam/fiMrs  and 
the  steamship  Benmohr,  which  took  plsoe  at  ahoat 
half-past  one  in  the  afternoon  of  the  5tii  of  Febraazy, 
1902,  in  Sea  Beach,  not  very  far  from  Holshavws,  in 
the  Biver  Thames.  At  the  time  the  weatiier  waa  iaa 
and  dear,  and  the  tide  was  ebb,  and  about  two  knota. 
One  of  these  vessels.  The  Banjfshire,  was  pmneeding 
up  the  river,  and  the  oth<T,  The  Benwtokr^ 
proceeding  down.  The  Banffshire  is  a  large 
of  5,736  tons  gross,  and  she  was  bound 
Melbourne  to  London  via  the  Oape,  with  a  ]_ 
cargo,  and  a  crew  of  60  hands,  and  having  on  V«rd 
a  T^oity  House  pUot,  who  had  bera  taken  osi  board 
at  Dut'geness.  Me  was  what  is  termed  a  14- 
draught  pilot,  but  he  was,  at  the  time  he  ww 
on  board,  the  only  available  pOot.  Shortiy 
This  collision  took  place  The  Banff$hirs  was  in  Sea 
Beach,  coming  up  river  at  a  sneed  of  about  9  f 
on  a  course  of  W.  by  N.  i  N.  The  Bommokr 
steamer  of  about  8,000  tons  gross  register,  and 
manned  by  a  crew  of  38  hands.  Bke  was  in  < 
of  a  voyage  from  London  to  ports  in  the 
Ohina,  and  Japan,  with   general  cargo  and 

(a.)  Beported  by  Owtnnb  Halt.,  Beq., 
at-Law 
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pMseogen.    She  was  io  oharge  of  a  duly  lioonwd 
Trinity  Honae  pilot,  and  wu  making  a  ooune  of  B. 
by  8.,  and  a  speed  of  about  9  knots.    These  vessels 
Oftine  mto  collision  at  theplaoe  I  have  mentioQed,  or 
tberetboats,   and  very   serioos    damage  was   done 
to  both   Tessels.     The  aotoal  contact  took   place 
between    the    starboard     side     of    TKb    Bmmohr^ 
aboat  60  feet  from  the  stem,  and  the  stem  of  Th» 
Banffihire.    One  difficoltjr  I  have  in  deciding  this 
ease  ii  that  ihe  collision  took  place  rather  over  two 
yean  ago,  and  it  was  tolerably  obvions  in  the  course 
of  the  evidenoe  given  by  the  witnesses  that  some  of 
the  details  were  not  given  with  that  predsion  with 
which  they  would  have  been  given  if  the  case  had 
been  tried,  as  is  usual,  a  very  short  time  after  the 
aoddent.    Bat  some  of  the  facts  are   established 
beyond  all  question,  which  enable  me  to  come  to  a 
decision  about  this  case.    I  think  it  is  the  fact  that 
the  two  rules  which  principally  a£Fect  the  matter  are 
the  46th  and  the  49th  nues  of  the  Thames  for  the 
purpose  of  navigation.    The  46th  rule  is  what  may 
be  termed  the  pwt  hand  rule,  and  the  49th  is  the  rule 
which  requires  a  steamer,  when  amroaohinff  another 
vessel,  so  as  to  involve  nik  of  collision,  to  slabken  her 
speed  or  stop  and  reverse  if  necessary.    I  think  there 
is  very  little  doubt  that  at  first,  when  these  two 
vessels  were  made  out,  the  one  from  the  other,  they 
were  very  nearly  end  on  to  each  other,  and  that  the 
port  hand  rule  was  that  which  was  applicable  to  the 
ease.    The  position  at  the  time  of  the  collision  is  to 
my    mind   almost    fairly    well   established.      The 
plaintiflh  si^,  of  course,  through  the  months  of  their 
witnesses,  wat  their  vessel  haa  gone  off  the  up-river 
course  somewhere  about  four  points,  and  although 
some  of  the  witnesses  for  the  defendants  rather  mini- 
mise the  extent  which  their  vessel  had  g^me  off^ 
they   make  out   that  the  plaintiff  vessel  went  off 
her  course  rather  more  than  their's — ^I  flud  that 
the  helmsman   of  the  defendants'  vessel  said  in 
his    evidence    in    chief   that    he    did    not   notice 
the    compass,    but    she    was    about    four    points 
off  right  down  the  river.    I  thiok  the  conclusion 
to  draw  is  that  both  these  vessels  were  off  their 
reepeotive  courses,  at  the  time  of   the  collision, 
about  the  same  extent,  and  that  the  collision  took 
place  to  the  northward  of  mid-channeL    I   think 
there  is  no  doubt  about  it,  because  practically  both 
aides  have  agreed  that  it  took  place  at  a  right  angle, 
which  is  an  obvious  consequence  if  both  vessels,  lu^v- 
ing  been  originally  on  opposite  courses,  went  off  those 
oourses  about  four  'points.    That  is  the  conclusion  I 
have  come  to  about  the  position  of  the  vessels  at  the 
time  of   the  collision.     Of  course,  it  follows  from 
what  I  have  been  sayinffthat  The  Banffshire  went  off 
under  port  helm,  and  The  Benmohr  went  off  under 
atarboud   helm.      Although   the   defendants   have 
aonght  to  minimise  the  extent  to  which  their  vessel 
went  off,  I  should  have  thought  it  was  more  likely 
that  their  vessel  went  off  more,  if  anytibing,  than  the 
other,  because  the  defendants'  vessel  was  at  the  time 
going  full  speed  ahead  and  under  hard  a-starboard 
Selm.    However,  I  think  the  general  result  is  that 
tx>th  vessels  went  off  to  about  the  same  extent.    What 
ia  the  result  from  that  ?    Perhaps  I  ought  to  mention 
one   further  fact.     I  have  already  steted  that  the 
defendants'  ship  was   going,  at  the  time   of   the 
oolHsion,  full  speed  ahead  and  under  hard  a-starboard 
helm.    The  other  vessel  was  under  hard  a-port  helm, 
bat  her  engines  had  been  reversed.    There  is  a  ques- 
tion as  to  when  they  were  reversed,  but  they  had 
nndonbtedly  been  reversed.    It  follows,  almost  as 
»    matter  of  course,  from  what  I  have  already 
said,  that  i^e  defendant  vessel  must  be  held  to 
hlame  for  breaking  both  the  rules,  unless  there  is 
aome  excuse.    There  appeared  to  me  to  be,  from  the 


argument  that  has  been  addressed  to  me,  an  important 
question  as  to  whether  there  was  an  excuse  for  the 
starboarding,  but  I  can  flad  no  excuse  whatever  for 
the  defendants'  vessel  beinff  kept  under  hard  a-star- 
board  helm,  and  going  at  rail  speed  ahead  up  te  the 
time  of  the  collision,  to  a  vessel  which  was  porting  her 
helm  and  coming  off  to  the  extent  which  theplaintiffs' 
vessel  did  at  the  time  of  this  collision,  upon  that 
point  the  BIder  Brethren  are  of  the  same  opinion  as 
myself.  I  think  that  latter  point  would  be  more  a 
matter  for  the  pilot  than  for  tne  servante  of  the  ship- 
owners,  because  the  pilot  was  in  charge;  but  with 
regard  to  the  first  point,  as  te  the  action  of  the  helm 
of  the  defendant'  ship»  it  is  said  by  the  defendante 
that  that  was  justified— the  starboarding  and  hard  a- 
starboarding— because  a  two-blast  signal  was  given 
on  board  the  plaintiffs'  ship.  The  controversy  £  the 
main  in  the  case  has  been  as  io  whether  a  two-blait 
signal  was  ^ven  or  not.  The  plaintiffii'  version  of 
the  matter  is  that  The  Benmohr  originally  blew  a 
short  blast,  and  that  T?ie  Banffshire  gave  one  short 
blast,  and  ported  a  little,  and  that  The  Banffshire 
afterwards  gave  another  short  blast,  after  an  interval ; 
that  is  to  say,  the  plaintifb'  case  is  that  they  gave  two 
separate  port  helm  signals,  the  defendants'  caie  is  that 
the  plaintiffs'  vessel  did  not  give  two  port  helm  signals, 
but  did  ffive  two  short  blasts  so  close  together  that 
they  really  amounted  to  a  starboard  helm  signal.  Tuat 
has  been  tiie  main  issue  of  fact  in  this  case,  and  there  is  a 
considerable  body  of  evidence  both  ways.  I  have  te 
determine,  to  put  it  io  the  shortest  way,  whether  a  port 
helm  dgual  was  given  twice  over  or  whether  a  star- 
board hflm  signiu  was  given ;  because  the  defendants' 
case  is  that  they  got  a  starboard  helm  signal,  and, 
therefore,  starboarded,  and  not  until  they  got  a  ster- 
board  helm  signal  did  tiiey  starboard.  It  is  said  by 
the  defendante  that  there  could  be  no  reason  for  act- 
ing as  they  did  unless  they  did  ^t  a  starboard  h^ 
si^ial,  and  that,  therefore  it  is  a  reasonable  con- 
clusion to  draw  ^t  they  did  have  a  starboard  helm 
signal  given  to  them.  On  the  other  hand,  the 
plaintiffs'  countervailing  consideration  is  that  as  it 
was  a  fine  dear  day,  and  these  vessels  were  well  in 
sight  of  each  other,  and  the  river  was  dear  to  the 
nOTthward  and  theire  was  no  reason  for  hurry  in 
blowing  signals  in  the  way  suggested  by  Mr.  Lunsr, 
and  as  it  was  undoubtedly  the  proper  thing  for  boUi 
these  vessels  to  port,  there  was  no  reason  for  givins 
a  starboard  helm  signaL  There  is,  as  I  say,  a  good 
deal  of  evidence  on  both  sides,  and  I  am  left  to 
consider  on  which  side  the  truth  of  the  matter  lies. 
The  oondusion  of  fact  to  which  I  have  come,  after 
givin|^  due  weight  to  all  the  evidence  and  the  prob- 
abilities of  the  matter,  is  that  the  two-blast  signal 
rdied  upon  by  the  defendante  was  not  given  on  the 
part  of  the  plaintiffs'  vessel ;  that  is  to  say,  I  accept 
the  evidence  of  the  plamt^s'  witnesses  ab»ut  this 
question  of  the  port  hdm  signals.  One  matter,  apait 
from  my  view  01  the  witnesses,  which  infioences  me 
is  that  it  seems  to  me  that  the  defendante  attribute 
too  much  to  the  plaintiffs,  because  they  sugg«^  two 
very  stapid  things  to  the  plaintiffs*  ship.  They 
suggest,  nrst,  that  the  plaintiffs  ported  two  pointe  off 
their  course,  and  gave  a  wrong  signal,  and,  secondly, 
that  they  ported  after  doing  it.  I  come  to  the  con- 
clusion that  tiie  plaintiffs  did  not  aive  a  starboard 
hdm  signal,  and  that  the  defendante  cumot 
justify  their  action  of  starboarding  and  hard-a-star- 
boardung  in  the  way  they  seek  to  do.  That  leaves 
a  question  of  some  little  difficulty  as  to  what  is  the 
result  in  connection  with  the  blame  to  be  imputed  to 
the  defendante'  ship.  It  is  said :  *'  Well,  bat  if  that 
is  the  position  of  things,  the  fault  was  only  the  fault 
of  the  pilot  on  board  we  defendante'  ship,  and  that  the 
defendante,  their  vessd  being  under  the  diarge  of  a 
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High  Coitbt. 


*The  Bbhmohb.*' 


HlOH  OOXTIT, 


oompuUory  pilots  are  tiot  to  blame*"     I  have  oome  to 

the  i^oBolaiiont  on  the  fact^  of  this  eate*  tb^t  that  is  an 
arg anient  which  I  o»Diiot  accede  to.  It  appears  to  me 
that  the  defendants  are  in  a  diMmlty  about  it.  I  have 
said  that  I  have  coma  to  the  oooclaiioQ  that  the  t^ro- 
blait  si^tiat  W4«  not  ||iven,  and  tiierefore  it  oonld  not 
have  beea  h'?ard  oq  the  de'endaoti*  ship,  and  I  do  not 
acci^pt  the  story  nrhich  has  been  told  from  the 
defeniants*  vesael  with  regard  to  that  matter,  Th*n 
comes  the  nrinciple  applied  in  the  oaieof  The  Velasquez, 
1  P.  C,  494*  A  short  statement  of  that  principle 
may  be  thns  pnt:  ^hat  the  persons — in  tbis  eaie 
the  defendants^ who  rely  on  the  plea  of  oompuliory 
pilotagp^  must  prove  by  tmstwonhy  evidence  that 
the  faalt  wa«  the  fault  of  the  pitot  alone,  otherwise 
the  oonrt  oanaot  act  in  finding  that  the  fault  was  that 
of  the  pilot*  It  appears  to  me  here  that  the 
defend linta  have  failed  to  aatiafy  me,  by  trustworthy 
evidence,  as  to  what  occurred  lq  fact  on  board  the 
ship^  that  the  fault  was  that  of  the  pilot  alone.  Bat 
the  matter  does  not  quite  rest  there,  because  there  is 
this  observation  to  make,  that  even^  it  seems  to  me, 
if  one  were  to  credit^ which  for  reaioiis  I  have  given 
I  do  not  —  every  word  said  on  the  defendants* 
ship  about  these  blasts,  and  also  find  as  a  fa  at 
that  there  was  not  a  two-blast  signal  given  on 
the  ptaintiffd'  ship,  then  one  must  cooclnde  that  the 
pilot  was  mietakf^n,  and,  in  my  judgment,  especially 
after  having  seen  the  pilot,  that  was  not  the  fault  of 
the  pilot  alone ^  Because  what  took  place  ?  I  am 
BOW  proceeding  on  the  assumption  of  a  case  which 
I  do  not  accept*  The  master  said,  in  his  evidence 
in  chief :  ^*  I  agreed  with  the  pilot  she  had  gtvAn  a 
starboard  he*  m  sigoaU  I  said  *  it  is  a  two -whig  ^le 
blov/  and  he  said  *  it  is  a  tfvo- whistle  blow***'  The 
pilot  put  it  the  other  way  round,  He  aaid  in  his 
oiost- examination :  **  I  nnver  ordered  the  helm  a^ 
starbDard  until  she  sounded  two  short  blasts*  I  told 
the  captain^   and   he  told  me  she    had  given  two 


blasts,  and  I  starboarded  and  went  full  speed  ahesd^** 

On  the  assumption  that  the  pilot  was  mistalteQ,  it 
seems  to  me — especially  after  having  seen  the  pilot — 
that  he  was  helped  into  that  mistake  by  what  w&i 
said  to  him  by  the  captain,  aod  it  cannot  b«  tud 
this  mistake  was  his  fault  alone*  8o  the  condusba 
to  which  I  have  oome  with  regard  to  this  matter  of 
compulsory  pilotage  is  that  the  plea  is  oot  made  &at 
Ttiere  is  one  other  matter  to  deal  with^  and  that  ■ 
the  suggestion  that  the  plaintiff's  ship  did  not  stcpp 
and  reverse  her  engines  soon  enough*  That  ii 
baaed  partly  upon  the  amount  of  damage  done, 
and  partly  upon  the  evidence,  With  regaH 
to  the  evidenca,  the  pilot  said  ha  pal  the 
engines  full  speed  astern  after  the  first  two  Waik 
were  heard  from  the  other  ship.  The  mMtWHid: 
**  I  beard  two  short  blasts  twice  and  it  was  afte  Ifas 
first  that  we  reversed.  It  must  be  retnembetred  tihat 
these  two  vessi'ls  were  each  travelliog  at  the  oiotist 
nioe  koots,  although  one  stopped  for  a  short  tini«  snl 
one  reversed,  I  think  way  had  been  taken  off  ij^ 
big  ship  oonsiderably,  but  the  distance  betw^Mi 
them  when  they  acted  for  aach  other  was  ai^ 
traversed  in  a  short  space  of  time,  and  when  tl  tt 
remembered  that  this  lar^e  vessel  was  prolnbly 
weighiog  somethiog  like  5,000  or  9,0<K)  tons*  it  ii  mA 
sarprisiog  that,  even  though  she  revetted  as  lOon  m 
any  d^^cger  was  observed  from  the  other  tll^  wmj 
CO  a  9id  arable  damage  should  be  done  by  eonlscl  at 
right  angles  wit^  that  other  vessel  goiug  &t  fall  speed. 
I  caonot  find  any  blame  on  the  part  of  tha  plaintiSi 
in  connection  with  this  stoppiog  and  revemoft.  It 
seems  to  me  that  their  enitines  were  stoppea  laj 
reversed  as  soon  as  any  danger  was  observable*  ^i 
conclusion  I  have  come  to  is  that  The  Bfmru^ir  it 
alone  to  blame. 

Solicitors  for  the  plain tiffsj  Lowlet^  S  Cbu 

BolicitorB  for  the  defendants,  Cooper  A  Qo. 
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AB  BBPOBTBD  IN 


YOL  LIL  OF  THE  WEEKLY  EEPORTEE,  19034904 ; 


CERTAIN  OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  OASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


*«*  In  the  following  Digest  the  letters  h.l.  after  a  case  indicate  the  House  of  Lords;  p.c,  the  Privy 
Council;  O.A.,  the  Court  of  Appeal;  lun.,  Lunacy;  oh.d.,  the  Chancery  Division;  K.B.D.,  the  King's  Bench 
Division;  bkot.,  the  King's  Bench  Division  sitting  in  Bankruptcy;  p.d.  &  ad.d.,  the  Probate,  Divorce, 
and  Admiralty  Division ;  C.O.B.,  the  Court  for  Crown  Cases  Reserved. 

%♦  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  all  Cases 
Hejmied  up  to  the  end  of  Avgust,  1904,  as  well  in  this  Volume  (52)  of  the  Weekly 
Reporter  as  in  certain  other  Contem/poraTieous  Reports.  In  this  Digest^  figures  follomng  the 
name  of  a  case  denote  the  page  in  the  Weekly  Reporter  at  which  it  wUl  he  found.  Where 
the  name  of  a  case  has  ru)  figures  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Weekly  Reporter  ;  fmt  the  references  to  the  case  in  other  Reports  are  given  in  this  Digest 


ACCUMULATIONS  :— 

Payment  of  debts — Dtbd  paid  out  of  capital — 
Pnmeion  for  recoupment — Accumulations  Ad,  1800 
{ThdluBSon  Act,  89  &  40  Geo.  3,  c.  98),  «.  2.— A  pwro- 
yision  for  accumulating  income  to  recoup  capital 
applied  in  payment  of  debts  is  not  a  provision  for 
payment  of  debts  within  section  2  of  the  ThellnssoQ 
Act. 

TewaH  t.  Laweon  (1874)  L.  B.  18  Bq.  490, 
followed.  —  Hbathootb,  Bb.  Hsathoote  v. 
TbXHOH,  Ch.D.  Swinfen  Body,  J.  ;  [1904]  1  Ch. 
826;  73  L.  J.  Ch.  648 ;  90  L.  T.  505. 

ADEMPTION:— 

Will— Legacy — Subsequent  gift — Particular  pur* 
pose. — ^A  testator  bv  his  will  gave  a  sum  of  £10.000 
to  the  tnistees  of  the  endowment  fond  of  a  hospital. 
Subsequent  to  ihe  date  of  his  will  he  eent  a  cheque 
to  the  trustees  for  the  sum  of  £10,000. 

Held,  that  the  legacy  in  the  will  was  for  a  par- 


ticular purpose,  and  was  adeemed  by  the  subsequent 
gift  of  the  same  sum  in  the  testator's  lifetime. — 
Co&BBTT,  Be,  Cobbbtt  v.  Cobham,  (7A.2>.  Far- 
weU,  J.,  74;  [1903]  2  Cb.  326 ;  72  L.  J.  Ch.  775 ;  88 
L.  T.  591. 

ADMINISrB  ATION  :— 

1.  Costs — Priority  —  Administrator's  costs — Bes 
judicata.— Where  in  an  administration  action  an 
order  made  on  further  consideration  has  directed 
the  payment  of  the  costs  of  all  parties  out  of  a 
fund  which  subsequently  proves  insufficient  to  pay 
the  costs  in  full,  tbe  administrators  are  entitled  to 
have  the  whole  of  their  costs  paid  in  priority  to  the 
other  parties. 

The  order  having  been  silent  as  to  the  priorities 
of  the  parties  inter  se  must  be  assumed  to  have 
directed  payment  aocording  to  the  strict  rights  of 
the  parties. 

Qauni  v.  Taylor,  (1843)  2  Ha.  413,  followed.^ 

44 


Adminittratioti. 


DIGEST. 


Obiffttu,  Re,  Joneh  v.  Dwei?»  Oh.D.  FarwtU, 
J, ;  [1904]  1  Ch.  807  ;  73  L.  J.  Ob.  464 ;  &0  L.  T. 
630. 

2,  ComU — Tru$ief—l^6glect  to  acamni — CmU  of 
taking  and  mmchmg  account — Whtre  owing^  to  th© 
grosa  tiei^JiKSt  aud  indefensibJe  T^fusal  of  trtistaei  to 
render  proper  acioountSf  a  imamODS  has  beeo  taken 
out  for  an  ac^onnt  ftnd  adcnimitration,  the  trustees 
can  be  made  liable  to  bear  the  oostHi  including  the 
costs  of  t&tdog  and  vouching  the  aocoimta.-^ 
SKmBTEfi,  Ee,  Coopee  v.  SKDmEKp  Oh.D.  Fanvdlf 
J:,  346 :  [1904]  1  Ch.  289 ;  73 L*  J.  Cb.  94;  89  L,  T, 

3*  Insolveni  estate — Esiate  inwlvmit  ttt  date  o/ 
judgment  afterwards  found  sufficient  to  pay  principal 
of  debts— Inttrfat—Jndimture  Act,  1875  (38  &  39 
Vtct.  c,  77),  »,  10— Bankruptcy  Ad,  18S3  (46  &  47 
Viet.  c.  62),  t,  40,  mh-§ections  4,  5^R,  8,  C,  1883, 
ord,  5ot  rr.  62,  63. — In  the  adtuinistration  of 
an  eatate  which  it  imolreiit  at  the  date  of  the 
judgment,  but  after  irardB  reah'zea  enough  to  pay 
the  prinoipal  of  all  the  dehts^  bat  not  the  whole  of 
of  tbe  interest  allowed  by  the  oourt,  whether  on 
debts  which  by  law  carry  interest,  or  on  debts  which 
do  not,  the  p&yment  of  interest  must  be  governed 
bjr  tbe  mlea  of  bankruptcy  and  not  tboae  of  the 
Chancery  Diviston. 

In  re  Henley,  (1896)  15  h  T^  307,  diicuaaed  and 
followed,— Whittakeii,  Re,  Whittaiceb  v. 
Palmer,  Ch.D,  Farwell,  J.;  [1904]  1  Ch.  299; 
73  h.  J.  Ch,  166 ;  90  L,  T,  277. 

4.  Practice- -Comfnon  order  for  admitiutratton 
against  executor — Suhetqitent  action  by  same  plaintiff 
charging  wilful  default  and  fraud — No  evidence  of 
ftmh  information  ucquirtd  since  date  of  mmnmn 
order— LeavB  ef  the  court. — A  plaintiff  who  hai 
obtained  a  oonunon  order  for  administratioii  of 
tm  estate  againat  the  executor  may  obtain 
tJie  leave  of  the  court  to  bring  a  fresh  action 
charging  (hiter  alia)  wilful  default  against  the 
executor  without  prcvin^  that  he  did  not  acquire 
the  information  on  which  he  founds  hie  freab 
action  in  time  to  utilise  it  in  the  former  pro* 
ceeding  in  which  he  obtained  the  common  order 
lor  administration  I  proof  of  which  was  required  in 
the  oaae  of  Laming  v.  Gee,  40  L.  T.  Eep.  33,  10 
Cb*  Div.  7  Id,  on  the  plaintiff,  who  was  an  un- 
discharged bankrupt,  giving  seicurity  to  the 
satisfaction  of  the  maater  for  the  executor's  costa 
of  the  freih  action.— K^RTZt  Eb,  Emersok  v, 
MEmiMMBQNt  OLD.  Swinfen  Mady,  J, ;  90  L.  T.  12. 

5.  Proof^Becurcd  creditor,  proof  by  agaimt  the 
real  estate — Lapse  of  time — Application  to  prove 
agaimt  personalty— Fnnd  in  court. — Where  in  an 
administration  suit  there  ii  a  fund  in  court,  a 
creditor  for  a  debt  at  law,  though  the  appointed 
tttne  for  coming  in  has  long  elapsed,  is  by  weil^ 
established  practice  allowed  to  prove  against  the 
general  f  state,  subject  to  terms  ai  to  costs  and  ai 
to  pityments  already  made.  ' 

The  decision  of  the  Irish  Oourt  of  Appeal, 
reported  as  BmUie  v*  Crrrdner,  [19031  1  I,  E.  1, 
affirmed .--Hassisox  v.  Ktrk,  S*L*;  [1904]  A.  0, 
1 ;  73  L*  X  P.  C.  35  ;  89  L.  T.  566. 

6.  Eetainer — Heal  rcpresentfttive^- Proceeds  of  sale 
of  real  est^iie-Land  Transfer  Act,  1897  (60 "&  61 
FVd,  e.  65),  ss.  I,  2,  subsection  3, — The  Land 
Transfer  Act,  1897,  does  not  give  an  administra- 
trix a  right  of  retainer  ont  of  the  proceeds  of  sale 
of  the  in  testa  te*s  real  estate  for  a  debt  due  to  her 
frqm  the  intestat**,— WiLLiAMB,  Ee,  Holder  v. 
WiLLlAais,  CLD.  Joyce,  J.,  318;  [1904]  1  Oh<  52; 
73  L.  J*  Ch.  82 ;  89  L.  T,  663. 


See  also  Bxf^sutor,  1 ;  Lunatic,  2 ;  Ff obate^  1 ; 
Keceiver,  1 ;  Tender  and  Borcbaser,  8. 

ADULTERATION:— 

1 .  Food — MUh  —  Warranty —  A  ddOion  of  preserva  - 
tive  hy  purchaser^ Sah  of  F<iod  and  Brngs  Aet^  1875 
(38  f&  39  Vict,  c.  63),  ss.  6,  25.— -A  puTiibaser  «f  milk 
with  a  writt*-n  w»rranty,  w no  has  added  ft  prtserra- 
tive  to  Kuah  milk,  cannot  rely  upon  lectioii  25  of 
the  Sde  of  Food  and  Drugs  Act,  1875,  ernfi 
although  the  addition  of  snob  pi'eaervativB  ii  oot 
oomplatned  of  as  an  adulteration « — HestnSX  «. 
Loi?(J,  K.B.D.  {  90  L.  T.  387. 

2,  Food  and  drugs — Imtittdion  of  proieevium — 
Laying  of  information-^ServicA  of  JummdnA — Bale  of 
Food  and  Drugs  Ad,  1899  (62  ft  6S  Vid.  c,  51],  s.  19 
(1)* — A  prosecution  is  initttnted  within  veotum  19 
(1)  of  the  Bala  of  Food  and  Drugs  Act,  1899,  at  the 
date  on  which  the  information  is  laid,  and  the 
summoDS  ii  issued^  and  not  on  the  date  when  SQidi 
inmmons  is  served. — Beakdslky  lk  GiDDDPOf^ 
K.B.B. ;  [1904]  1  K.  B.  847 ;  73  L.  J,  K.  B.  SW  j 
90L.  T.  651. 

3»  Food  and  drugi — Warranty — Notioe — Soli  </ 
Food  and  Drug$  Ad.  1875  (38  &  39  Vid.  e.  $3),  §.U 
—Sale  of  Food  and  Drugs  Ad,  1899  (62  it  €3  VuL 
c.  51),  s.  20, — An  information  having  beeo  laid  bj 
the  respondeat  agaiost  the  appellant  under  section 
6  of  the  Sale  of  Food  and  Drugs  Act,  1875^  the 
appellant's  solicitors  sent  on  the  2ad  of  Kov«Qtbv 
to  the  respondeat  the  folio  wing  notioe :  **  W«  hm 
to  give  you  formal  notice  that  onr  client  pnreliaiM 
the  same  hotter  with  a  written  warranty  hom 
Q.  L.  (Limited),  of  @4.  C.-st.,  M,  Thf*  foU^iwbi^  if 
a  copy  of  the  warranty  in  question  :  '  We  macantec 
all  butters  sold  by  n»  to  be  absolately  pane; 
guaranteed  pure  butter  within  tbe  3rd  atid  Ttb 
sections  of  the  Margarine  A ^^t,  1877.'  *  *  .  Thje 
defendant  intends  to  rely  on  tbe  fortgoing  aa  a 
defence  to  this  summons,*' 

On  the  4th  of  August  the  appsUanthad  pnrdiiaai 
the  butter  of  the  wholesale  house,  and  on  the 
invoice  was  stated:  *^Wa  guarantee  all  battel 
sold  by  us  to  be  abeolutely  pore.*'  The  appeHaat 
was  dissatisfied  with  this,  and,  when  going  to  Urn 
wholesale  house  the  following  week,  and  after  the 
butter  was  delivwed,  took  tbe  invoice  to  the  whole- 
sale house,  who  put  on  it :  **  Gnamnteed  pun 
butter  in  aeoordanoe  with  the  3rd  and  7  th  ■eofioai 
of  the  Margarine  Act,  1887*  Li  case  of  MttplM 
being  taken  for  analysisi  show  this  warr&ntf  to  iIm 
inspector." 

Held,  that  the  notice  of  the  2nd  of  'Sowtathm 
was  a  good  notice  of  a  defence  under  section  SO  of 
the  Sate  of  Pood  and  Drugs  Act,  1999.— pABTttlSMl 
V,  Pabkiksok,  K.B,D.  :  90  L.  T,  783. 

ADYOWBON  :— 

Charity^  Will— Trust  to  prewii  fU  mtd 
person. —  The  devise  of  an  advowaon  on  trust to| 
*'  snch  fit  and  picni  person  of  godly  life 
vernation,  being  in  holy  orders,  ompable  of  aoo0pl- 
ing  and  holding  the  same,  as  the  truiteca  *'  stefl 
thiok  fit,  does  not  constitute  a  charitable  vm^  1^ 
trust  bf^ing  only  to  do  rbat  whicH  every  owner  of 
an  advowson  is  in  allevi^nts  bo  and  to  do. — O&UBCS 
Patronage  Teust,  Ee^  Laubie  v.  AnoufXT* 
General.  OLD.  Btickley.  J..  106  ;  [1904]  1  Oil.  41 ; 
73  L.  J.  Ch.  77  ;  89  L.  T,  505, 

APPEAL  :— 

1.  Pradice^Appeal  on  qu^tion  of  faxi — ^Obv* 
current  findings  of  two  courts  hetow. — Tb<f««  it  no 
rule  of  practice  in  tbe  House  of  Lords  thai  iSbm 
House  will  not  entertain  an  appeal  on  a  qnartioii  ol 
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Australia,  Law  of. 


iaot  whei6  there  bare  been  oonomrent  findings  in 
tbe  conrtB  below. 

Dictum  of  L  'Td  Henohell,  in  The  P.  Cakmdy  68 
L.  T.  Bep.  469,  [1893]  A.  0.  207,  explained  by 
Lord  Davey. 

Judgment  of  the  court  b^low  reyereed  on  tbe 
faotf  and  oTidenoo.— MoinxH)MBBY  ft  Co.  v. 
WauagBtJames,  H.L.\  [1904]  A.  0.  73;  73 
L.  J.  P.O.  25;  90L.T.  1. 

2.  B6/erenceo/<idi<mtornasUr^'Praciice^B.8.0,, 
urd.  14,  r.  7.— Where  an  action  is  referred  to  a 
master  nnder  ord.  14,  r.  7,  be  is  in  tbe  position  of 
an  arbitrator,  and  no  appeal  lies  from  bis  decision. — 
Frasbb  v.  Frabeb  (No.  2),  K.B.D, ;  [1904]  2  E.  B. 
245;  90L.T.  709.' 

See  also  Practice,  1-4. 

APPORTIONMENT  :— 

1.  Mortgage— Deficient  aecurity-^Tenant  for  life 
and  remainderman — Coital  and  income — Apportion' 
ment — Settled  fund — Authorized  investment. — Tbe 
oorreot  principle  of  apportionment  is  that  stated  in 
In  re  Moore,  (1885)  64  L.  J.  Oh.  432,  which  had 
■ince  been  followed  in  In  re  Barker,  (1897)  W.  N 
154,  Lyon  t.  MitcheU,  (1899)  W.  N.  27,  In  re  Alston, 

51901]  2  Ob.  584,  and  SUwaH  y.  KingeaXe,  [1902]  1 
.  B.  496. 

In  re  Foeter,  (1890)  45  Oh.  D.  629,  and  In  re 
FhiUimore,  [1903]  1  Oh.  942,  overmled.— Atkot- 
soN,  Bb,  Babbbbs  OoMPAinr  v.  Gbosb*  Smith, 
C.A. ;  [1904]  2  Oh.  160 ;  73  L.  J.  Oh.  585 ;  90  L.  T. 
825. 

ARBITRATION  :— 

1.  Coste-'Discretion  of  arbitrator — Award  fees — 
Costs  of  r^erence— Arbitration  Act,  1889  (52  &  53 
Vict.  c.  49).  M.  4,  14,  15  (2).— Oosts  left  to  the 
discretion  ol  the  arbitrator,  but  not  dealt  with  by 
him,  onlv  f dlow  the  event  when  the  matter  is 
referred  by  the  court  nnder  section  14  of  the 
Arbitration  Act,  and  not  when  the  action  is  stayed 
and  arbitration  is  directed  by  the  court  nnder  the 
■abmission  of  the  parties,  for  to  such  a  reference 
section  15  (2)  does  not  apply.  —  Wabbxtbq  v. 
MoEbbbow,  K.B.D. ;  90  L.  T.  644. 

2.  Oustsr  of  jurisdiction  of  the  court — Defi- 
eieney  in  pleading — Waiver  of  right  to  object — Ifan- 
chester  Ship  Canal  Act,  1885  (48  d:  49  Vict.  e. 
IxoEOBviii.),  8.  88,  sub-sections  14,  22;  s.  202— ifan- 
chester  Ship  Canal  Act,  1896  (59  <k  60  Vict.  c.  dxoNcii.), 
«.  43,  Schedule. — Where  by  private  Acts  of  Parlia- 
ment and  a  scheduled  agreement  regulatiog  the 
rights  and  duties  of  the  co-plaintiffs  (traders  and 
mannfaotnrers  at  W.  and  the  corporation  of  W.) 
and  the  defendants,  it  was  in  fact  provided  that 
any  diffsrence  arising  between  the  parties  as  to  the 
statutes  and  agreement  should  be  determined  bv 
arbitration,  an  action  brought  by  the  co-plaintiffi 
against  the  defendants  in  respect  of  a  certain 
dupute  between  them  arising  under  the  statutes 
was  ordered  to  be  dismissed  as  oetiveen  the  corpora- 
tion of  W.  and  tbe  defendants,  and  stayed  until  the 
determination  by  arbitration  of  i^e  dispute  at 
between  the  traders  and  manufacturers  at  W.  and 
the  defendants,  the  jurisdiction  of  tiie  court  being 
ousted,  and  no  deficiency  in  pleadine  and  no  waiver 
\fj  the  parties  could  give  such  jurisSction. 

So  held  by  Vaughan  WiUiamsand  Stirling,  L.JJ. 
{disseniienU  Oozens-Hardy,  L.J.),  reversing  the 
dedsion  of  Byrne,  J. — Obosfibld  v.  Manohbsteb 
Shif  Oakal  Oo.,  C.A.,  635;  [1904]  2  Oh.  123; 
73  L.  J.  Oh.  345;  90L.T.557. 

^ABSIGNBiBNT  :— 

Ikbi^--Absdute  assignment  in  writing-^Notiee^ 
Written  request  to  deibtor  to  pay  third  party^^Judica' 


ture  Act,  1873  (36  ik  37  Vid.  e.  66),  s.  25,  sub- 
section 6. — ^Ttie  plaintiff*  sued  thn  defendcmts  to 
recover  £3  263,  which  the  plaintiff*  claimed  had 
been  assigned  to  them  by  K.  ft  Oo.  E.  &  Oo.  who 
owed  mooey  to  tbe  plaintiff*,  sold  goods  to  the 
defendants  for  £369  and  £3,263  respectively.  On 
the  6th  of  January,  1903,  E.  ft  Oo.  wrote  to  the 
plaintiffs  enclosing  a  document  which  the  plaintiffs 
were  to  forward  to  the  defendants.  This  document 
was  written  on  one  sheet  of  paper  which  consisted 
of  two  detachable  parts,  and  was  as  follows :  **  To 

D.  ft  Oo.  (the  defendants).  Dear  Sirs, — Kindly 
sign  the  attached  letter  and  forward  the  same  to 
IM^srs.  B.,  Sons,  ft  Oo.  (the  plaintiffs). — Yours 
truly,  E.  ft  Oo.''  '*To  Messrs.  B.,  Sons,  ft 
Oo.  (the  plabitiffs).  Dear  Sirs,— Herewith  we  beg 
to  confirm  that  we  shall  remit,  subject  to  the 
approval  of  goods,  the  amount  of  invoice — £369  for 
eight,  and  i^,263  for  seventy-five,  packages  raw 
rubber  received  to-day  from  E.  ft  Oo.  When  due, 
direct  to  your  ^;ood  selves  for  account  of  E.  ft  Oo." 
This  part  was  mtended  to  be  signed  by  the  defend- 
ants. Tbe  plaintiffs,  on  the  7th  of  January,  for- 
warded this  document  to  the  defendants  to  their 
local  works  at  Birminffham,  and  the  letter  attached 
was  signed  by  the  locu  manager  of  the  defendants 
at  Birmingham,  who  returned  it  to  the  plaintiff*. 
The  local  manager  of  the  defendants  bad  no 
authority  from  the  defendants  to  sign  the 
document  on  their  behalf,  and  be  omitted 
to  notify  the  defendants  that  he  had 
signed  it.  The  defendants  being  unaware  of  the 
letter  so  signed,  paid  the  sum  of  £3,263  to  E.  ft  Oo. 
direct,  who  subsequently  became  bankrupt.  The 
plaintiffi  thereupon  brought  the  present  action. 

Held,  that  the  document  above  referred  to  was  not 
an  assignment  of  the  debt  due  by  the  defendants  to 

E.  ft  Oo.,  and  that  the  action  should  be  dismissed. 
Decision  of  Walton.  J.  (8  Oom.  Oas.  174),  reversed. 
— 6BAin)Ts  V.  Dttnlof   Bubbbb  Oo.,  C,A.,  501 ; 
[1904]  1  E.  B.  387 ;  73  L  J.  E.  B.  247;  90  L.  T. 
106. 

See  also  Oontraot,  2  ;  Mortgage,  1 ;  Patent,  1. 

AUOTIONBBE:— 

Sale  of  goods^-Exceeding  autJumtySale  without 
reserve  —  Personal  liability.  —  The  defendant,  an 
.auctioneer,  at  a  public  auction  held  by  him,  put 
up  a  pony  for  sale,  stating  that  it  was  to  be  sold 
without  reserve,  and  giving  the  name  of  the  owner. 
The  plaintiff  was  the  highest  bidder,  and  the  pony 
was  knocked  down  to  him.  There  was  in  fact  a 
reserve  price  placed  upon  the  pony,  but  this  had 
escaped  the  notice  of  we  defendant  until  after  the 
sale  to  the  plaintiff.  The  defendant  made  no  note 
or  memorandum  of  the  sale  in  his  book.  In  an  action 
brought  by  the  plaintiff  for  the  delivery  up  of  the 
pony,  or,  alternatively,  for  damages  for  breach  of 
warranty  of  authority  by  the  defendant  to  sell  it 
without  reserve. 

Held,  first,  that,  the  value  of  the  pony  being 
more  than  £20,  section  4  of  the  Sale  of  Gk)ods  Act, 
1893,  afforded  an  answer  to  the  first  part  of  tbe 
daim ;  and  secondly,  that  there  bad  been  no  breach 
of  warranty  of  authority  to  sell  the  pony  without 
reserve,  inasmuch  as  there  was — apart  from  the 
provinions  of  that  section — a  contract  of  sale  which 
was  binding  upon  the  defendant's  principaL— 
Eaucbow  v.  Howkins,  K.B.D.;  [1904]  2  E.  B. 
322;  73  L.  J.  E.  B.  641. 

AUSTBALIA,  LiW  of  :— 

Customs  Act,  1901,  ss.  127,  192— Ship's  stores  in 
bond — Seals  broken  beyond  limit  of  j'urisdidion — 
Penalties. — By  the  Australian  Oustoms  Act,  1901 
(Act  No.  6  of  1901),  ships  bringing  into  Australian 
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port!  dutiable  artioles  oanied  m  ships'  stores  axe  not 
uaUe  to  pay  daty  on  such  stores  if  they  are  sealed 
up  by  a  revenue  officer  on  arrival  at  the  first  port 
in  Australia,  and  not  used  until  after  the  departure 
of  the  ship  from  her  last  port  of  departure  in 
Australia.  A  penalty  is  imposed  for  entering  any 
port  in  Australia  with  such  seal  broken.  Where 
the  seal  had  been  broken,  and  the  stores  used,  by 
order  of  the  master  of  a  ship  during  a  voyage 
between  two  ports  in  Australia,  but  on  the  high 
seas  beyond  the  limit  of  Australian  territoiSd 
jurisdiction, 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  master  was  liable  to  the  penalty  imposed 
by  the  Act.-— PBNmsuLAB  AND  Obisntal  Stbam 
Navigation  Co.  v.  Kingston,  P.C.  ;  [1903]  A.  0. 
471 ;  72  L.  J.  P.O.  123 ;  89  L.  T.  222. 

BAILMENT:— 

Bailor  and  bailee — Carriage  UrU  to  hailee^'NegU~ 
gence  of  hailee*8  servant — Scope  of  employmeni — 
Liability  of  bailee  for  damage  caused  to  carriage  by 
hie  eervant. — The  plaintiff,  a  ooacbbuilder,  lent  the 
defendant  a  dog-cart  for  use  whde  he  repaired  the 
defendant's  trap.  The  defendant's  ooachmaa  with- 
out his  master's  knowledge  or  permission,  took  out 
the  dog-oart  one  nisrht  for  a  drive  on  his  own 
account  and  damaged  the  dog-cart  by  negligentty 
driving  it  into  a  tramotfr. 

Held,  that  the  plaintiff  could  not  recover 
damages  from  the  defendant  for  the  damage  d(me 
to  the  dog-cart. 

Decision  of  the  Di visional  Oourt  (Lord  Alver- 
s^one,  L.O.J.,  aud  Wills  and  Cbaunell,  JJ.,  51 
W.  E.  558)  revf^rsed.— Saundbbson  v.  Oollins, 
a  A.,  354;  [1904]  1  K.  B.  628;  73  L.  J.  K.  B. 
358 ;  90  L.  T.  243. 

BANKER:— 

Stolen  cheques — Payment  for  a  customer — Collecting 
agents  —  Holders  for  value  —  Special  crossing  — 
**  Holder  " — Addition  to  crossing — Bills  of  Exchange 
Act,  1882  (45  di  46  Vict,  c  61),  s.  77,  sub-section  3; 
ss.  78,  82. — ^An  account  was  opened  by  N.  with 
stolen  cheques  at  the  defendant  bank,  and  stolen 
cheques  were  paid  in  from  time  to  time.  N.  Imew 
at  the  time  of  opening  the  account  that  the  bank's 
practice  was  noi  to  discount  bills,  and  that  chequei 
paid  in  would  not  be  paid  agai^  until  cleared. 
On  paying  in  the  counter-derk  entered  tiie  amount 
in  a  book  and  handed  the  cheque  and  paying-in 
slip  to  a  clerk,  who  entered  the  particulm  in  the 
wasfe-book.  The  cheque  was  put  in  a  box,  the 
paying-in  slip  was  then  given  to  the  ledger  clerk, 
who  posted  then  and  there  the  amount  in  the 
ledger  to  the  credit  of  N.'s  account.  The  cheque  was 
crossed  generally.  The  bank  spedally  crossed  the 
cheque  to  W.  D.  &  Oo.,  and  impressed  on  the 
cheque  the  words  *'  account  Economic  (defendant) 
Bank."  From  time  to  time  the  cheques  were  for- 
warded to  W.  D.  ft  Oo.  for  clearance.  If  no  notice 
of  dishonour  from  W.  D.  ft  Oo.  was  received  by  9 
a.m.  oa  the  day  following  tbe  defendant  btnk 
entered  the  amount  of  the  prior  dav's  oheoues  to 
the  credit  of  N.  in  his  pass-book,  but  under  the 
date  of  the  paying  in  of  the  cheque.  The  defend- 
ant bank  had  a  current  account,  which  was  in 
credit,  and  a  loan  account,  which  was  in  debit,  with 
W.  D.  ft  Oo.  W.  D.  ft  Co.  held  securities  exceeding 
in  vidue  the  debit  to  the  loan  account,  specifically 
deposited  by  the  defendant  bank.  There  was  no 
negligence  or  want  of  good  faith  on  the  part  of  the 
defendant  bank. 

Held,  that  the  ledger  entries  did  not  constitute 
the  bank  holders  for  value.  The  batik  was  an 
agent  to  collect,  and  received  payment  for  their, 


easterner,  ^nie  clearing  agents  had  no  lien  on  tlia 
cheques  by  reason  of  the  debit  to  the  loan  aoooont 
The  impressed  words  did  not  amount  to  an 
addition  to  the  crossing.    ^Die   defendant  bank 


could  cross  specially  the  cheques  crossed  genecalW : 
section  77  (8).  *<  Holder  '^  does  not  neoeswEfly 
mean  **  holder  for  value.'' — Akrokmbbi  (Abhabti) 
MiNSs  (LmxrED)  v.  Eoonoxio  Bank,  K.B.D.,  670; 
[1904]  2  E.  B.  465. 
See  also  Mistake,  1. 

BANKRUPTCY  :— 

1.  Act  of  bankruptcy — Bankruptcy  notice — Stay  of 
execution— Judgment  summons— Bankruptcy  Aet^  1883 
(46  <fe  47  Vict,  c.  52),  «.  4,  suh-^ion  1  (g)— Cbwi«y 
CouH  Rules.  1889,  ord.  25,  rr.  17,  25,  26,  27.— A 
creditor  having  obtained  judgment  in  the  High 
Oourt  issued  a  judgment  summons  in  the  county 
court  against  the  debtor,  and  also  a  bankroptoy 
notice,  under  which  an  act  of  bankruptcy  beoaoM 
completed  before  an  order  was  made  on  the  judg- 
ment summons.  After  the  order  had  deen  mads 
another  creditor  presented  a  baokruptoj  potUioB 
founded  on  the  above  act  of  bankmptpy. 

Held,  that  as  there  was  a  completed  act  of  bank- 
ruptcy before  the  making  of  an  order  on  the  judg- 
ment summons,  a  receiving  order  ought  t^  he 
made.^A  Dbbtob.  Bb,  Bock  Bsd  Briok  Oa,  Bx 
FABTB,  Bkcy..  302 ;  90  L.  T.  64. 


2.  Agreement  for  baianes  payMe  by  ts 
Defauil—Chomishee  order  nisi — Bankruptcy 
Judgment  creditor — Judgment  debtor — Bankruptcy 
Act,  1883  (46  ik  47  Viet,  c  52),  s.  4,  mdh^eation  1 
(g).— A  debtor  entered  into  an  agreement  with  ha 
creditor  that  he  should  pay  a  certain  siun  dova. 
and  by  way  of  collateral  seonrity  consent  to  judg- 
ment for  the  remainder,  pavaUe  by  oertain  instal- 
ments. Judgment  having  been  signed  agslnst  him 
for  the  balance  yet  due,  the  creditor  obtained  a 
garnishee  order  nisi  to  attach  all  debts  due  to  the 
aebtor  from  his  bankers.  Shortly  afterwards,  two 
instalments  behig  still  owing  on  tiie  judgment,  the 
creditor  issued  a  bankruptcy  notice  mr  theae  over- 
due instalments,  after  deduotinsp  the  amoant  whioh 
had  been  gamishecL  The  re^strar  aet  aside  the 
bankruptcy  notice  on  the  ground  that  the  oiedit« 
having  issued  a  garnishee  order,  the  proceedings 
on  which  were  still  pending,  was  not  entitled 
under  section  4.  sub-section  1  (g),  of  the  Bank- 
ruptcy Act,  1883,  to  issue  the  notice. 

Held,  on  appeal,  that  the  decision  of  the  regiatear 
was  right;  and  that  the  notice  was  bad,  as  being 
one  which  required  the  debtor  to  pay  in  aooordanoe 
with  the  provisions  of  the  ifgreement  and  not  m 
aco  irdance  with  the  terms  of  the  judgment. 

In  re  Feast,  31  SoLidTOBS'  Jouknal,  286,  4 
Morell  37,  discuf  sed.— Jxtdoksnt  Dibiob,  A*  Bi, 
O.A.,  178. 

3.  Appeals  from  county  courts — Leave  to  appeal 
Bankruptey  Act,  1883  (46  dk  47  Vict,  c  52).  s.  104— 
Bankruptcy  Appeals  {Coumlty  CourU)  Act,  1884  (47 
Vict.  c.  9),  s.  2''Bankruntcy  Rules,  rr.  129  (2),  134 
(a). — Bxoept  by  leave  ox  the  county  oourt  jodg^  no 
appeal  lies  to  the  Divisional  Oourt  from  any  otdsr 
ruatiog  to  property  when  it  is  apparent  on  Uie  iaoa 
of  the  proceedings  that  the  money  or  nonsy's 
worth  involved  does  not  exceed  £50  in  valaa.  ▲ 
refusal  of  leave  to  appeal  is  not  an  "  ordsr  aaDjeet 
to  appeal "  within  the  meaning  of  seotkn  104  (2} 
of  the  Bankruptcy  Act,  1883.— BYXsaov,  fib^ 
Official  BsamrBB,  Bx  fa&tb,  Bkcy.,  656. 

4.  Discharge — Conditional  order — Failure  to  eotmpty 
with  terms — Modification  of  order — "  No  rmsemmhit 
probability'*  qf  complying  with  terms — Bcmknykiy 
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Act^  1890  (63  cfc  64  Vid.  c  71),  «.  8,  wh-Bedim  2— 
Barikrupky  BuUst  r.  244, — ^An  applioation,  under 
the  proyiao  at  the  end  of  aeotion  8,  sub-seotioQ  2, 
of  llie  Bankraptoy  Aot,  1890,  for  the  modifloation 
of  the  termi  of  a  conditional  order  of  diaoharge, 
ooght  to  be  made  by  the  baakmpt  hiouidf ,  not  by 
the  ttostee  in  the  bankraptoy. 

Upon  snch  an  applioation,  what  the  ooort  baa  to 
oonnder  ia  whether  there  ia  **  no  reaaonable  prob- 
ability** of  the  baokmpt'a  beiog  able  to  comply 
with  the  terma  of  the  order  of  diacharge. 

The  fact  that  the  bankmpt  haa  failed  to  comply 
with  thereqnirementa  of  nue  244  of  the  Banlnnptoy 
Bnlea  ia  not  a  bar  to  hia  making  an  application  for 
the  modification  of  the  conditiona  impoaed  by  the 
order  of  diaoharge.—JoHN  Bobbbts  &  Oo.,  Bb, 

BONZOLINE  MAirXTFACTTTBINa  CO  ,  Ex  PABTB,  C  A. ; 

[1904]  2  K  B.  299 ;  73  L.  J.  K  B.  724. 

6.  Discharge  conditicncU  an  bankrupt  otmstnting 
to  judgment^Be/uaal  to  cotmnt—Be'hearing.^Th^ 
bMikrapt  waa  a  captain  in  the  army  with  no  meana 
but  hia  pay,  and  ma  inaolvenoy  waa  due  to  dam%gea 
given  againat  him  in  an  action  for  breach  of 
promiae,  the  plaintiff  being  the  only  creditor.  The 
regiatrar  made  an  order  for  the  bankmpt'a  dia- 
charge on  condition  of  hia  conaenting  to  judgment 
for  £600  being  entered  againat  him,  to  which  he 
ref  oaed  hia  conaent.  On  a  re-hearing  of  hia  appli- 
cation for  a  difdharge  the  regiatrar  aubatanttiOly 
repeated  hia  former  order.  The  bankrupt  appealed 
and  aaked  for  an  order  auapendiog  hia  diMharge 
ior  two  yeara  only. 

Held,  that  though  the  bankrupt  waa  not  en- 
titled to  auch  an  oroer  aa  of  right,  it  waa  a  proper 
order  to  make  under  the  circumatancea.— Gaskbll 
Bb,  Gaskbll^  Ex  pabtb,  O.A. ;  [1904]  2  K.  B.  478 ; 
73  L.  J.  K.  B.  656. 

6.  Diacharge  —  Miedemeanour  of  bankrupt  — 
**  Special  reasons  **— Discharge  suspended— Application 
Jbr  re-hearing  r^usedr— Bight  of  bankrupt  to  apply 

—Practict— Debtors  Act,  1869  (32  <fe  33  Vict,  c  62). 
s.  11,  sub-sections  9,  10,  12 — Bankruptcy  Act,  1890 
(53  <fe:54  VicL  c  71),  «•  8,  sub-sections,  1,  2.— Upon 
an  application  for  a  diacharge  under  aection  8  of 
the  Bankruptcy  Act,  1890,  by  a  bankrupt  who  haa 
been  convicted  of  an  offence  againat  aection  11  of 
the  Oebtora  Act,  1869,  the  court  haa  a  diacretion, 
and  may  take  into  consideration  aa  **  apeoi^  rea- 
8ona  "  for  granting  the  diacharge,  the  circumatancea 
under  which  the  offence  waa  committed. — Solomons, 
Bb,  Thb  Bakebttpt,  Ex  pabtb  C.A.,  473 ;  [1904] 
1  K.  B.  106;  73  L.  J.  K.  B.  55 ;  89  L.  T.  637. 

7.  Execution — Payment  to  creditor—Withdrawal 
hy  sheriff— Bankruptcy  of  debtor— Compilation  of 
execution— TiUe  of  trustee — Bankruptcy  Act,  1883 
(46  (ft  47  Vict.  c.  62),  s.  45— Bankruptcy  Act,  1890 
(53  <ft  54  Viet.  c.  71),  s.  11.— Ou  the  22nd  of  July, 
1903,  the  aheriff  leyied  on  the  gpoda  of  the  debtor 
at  the  Alexandra  and  Adelphi  Hotela.  On  the  27th 
of  July  he  withdrew,  on  the  inatruction^  of  the 
judgment  creditor,  from  the  Alexandra  Hotel  on 
part  payment. 

On  the  28th  of  July  the  debtor  add  to  the  exe- 
oution  creditor  gooda  at  the  Alexandra  Hotel  which 
bad  been  aeized,  and  on  the  29th  of  July  he  idao 
sold  to  the  execution  creditor  gooda  at  the  aame 
place  which  had  not  been  aeiied.  On  tiie  aama  day 
an  arrangement  waa  made  by  which  the  debtor 
recoiTcd  credit  for  the  amount  in  the  hwoda  of  the 
sheriff  and  for  the  gooda  adld,  and  he  paid  the 
balance  direct  to  the  execution  creditor. 

The  aheriff  withdrew,  and  on  the  12th  of  Auguat 
be  paid  over  the  amount  in  hia  handa  to  the  execu- 


tion creditor,  having  received  no  notice  of  a  bank- 
ruptcy petition. 

On  the  20th  of  Auguat  a  receiving  order  waa 
made  againat  the  debtor  on  hia  own  petition. 

Held,  that  the  truatee  in  bankruptcy  had  no  title 
againat  the  execution  creditor  to  the  money  or  the 
gooda. 

In  re  Pollock  and  Pendle,  87  L.  T.  Bep.  238,  dia- 
tinguiahed. 

:Si  reFord,  Ex  parte  Official  Beceiver,  81  L.  T.  Bep. 
648,  [1900]  I  Q.  B.  264,  applied.—JxNKiNS,  Be, 
Thb  Tbttstbk,  Ex  pabtb,  Bkcy. ;  90  L.  T.  65. 

8. — Jurisdiction — County  Court — Claim  arising 
nut  of  the  bankruptcy — Lease— Disdaimer — Mortgages 
by  demise — Option  to  take  vesting  order  or  be  excluded 
— Application  by  landlord— Question  of  merger — /n- 
tention— Evidence— Bankruptcy  Act,  1883  (46  &  47 
Vict,  c  62),  a.  102,  sub-section  1. — Woere  a  leaaee  ia 
adjudicated bankruptinacountycourt,and  hia  truatee 
diaolaima  the  leaae,  an  application  by  the  landlord 
for  an  order  putting  mor^^geea  by  demiie  to  their 
election  to  take  a  veating  order  of  the  leaae  cum 
onere,  or  be  excluded  from  all  intereat,  ia  an  appli- 
cation to  enforce  a  claim  ariaiog  oat  of  the  bimk- 
ruptoy  which  could  not  have  been  enforced  by 
action  in  the  High  Court  prior  to  the  Bankruptcy 
Act»  1883,  and  therefore  by  virtue  of  a.  102,  aub-aec- 
tion  1,  the  county  court  hai  juriadicion,  without  any 
consent  of  the  parties,  to  decide  all  queattonaof  la  or 
or  fact  ariaing  on  the  application,  including  the 
question  whether  the  lease  is  subsisting,  or  whether 
it  was  merged  by  a  temporary  coalescence  of  the 
freehold  and  leasehold  eatatea  in  the  leasee. 

The  lesaee'a  intention  to  prevent  merger  may  be 
gathered  {inter  alia)  from  hia  dealinga  with  the  pro- 
perty aubaequent  to  the  date  of  coaleaceoce.— Lba 
v.  Thxtbsby  (No.  2),  Ch.D.  Swinfen  Eady,  J.; 
[1904]  2  Gh.  67 ;    73  L.  J.  Oh.  618 ;    90  L.  T.  667. 

9.— Marriage  settlement — Covenant  for  future  settle- 
ment of  property — Transfer  of  property  to  trustees 
of  settlement  after  act  of  bankruptcy — Bankruptcy  Act, 
1883  (46  dk  47  Vict,  c  52),  s.  47,  sub-section  2.— In 
oonatroing  a.  47,  aub-aection  2,  of  toe  Bauk- 
ruptoy  Act,  1883,  "  Any  covenaat  or  contract  made 
in  conaideration  of  marriage  for  the  future  aeitle- 
ment  on  or  for  the  aettlor'a  wife  or  children  of  any 
money  or  property  wherein  he  had  not  at  the  date 
of  hia  marriage  any  eatate  or  iotereat,  whether 
veated  or  contingent,  in  poaaetaion  or  remainder, 
and  not  being  money  or  property  of  or  in  right  of 
hia  wife,  ahall  on  hia  becoming  bankrapt  before  the 
property  or  money  haa  been  actually  transferred  or 
paid  purauant  to  the  contract  or  covenant,  be  void 
againat  the  truatee  in  the  baokraptcy,"  the  words 
'*  on  his  becoming  bankrupt  '*  must  be  interpreted 
to  mean  on  hia  committing  an  act  of  bankruptcy 
within  tluree  montha  of  the  presentation  of  a  bank- 
ruptcy petition  on  which  he  ia  subsequently  adjudi- 
cated a  bankrupt.— Bbis,  Bb,  Thb  Tbustbb. 
Ex  PABTB,  Bkcy.,  302 ;  [1904]  1  K.  B.  451 ;  90  L.  T. 
62. 

10.  Notice — Creditor's  address  for  service— Power  of 
the  Bankruptcy  Court  to  go  behind  the  judgment — 
Irregularity— Barikruptcy  Act,  1883  (46  <k  47  Vict, 
c.  52),  s.  4,  sub-sedion  1  (g) ;  s,  7,  sub-section  3 ; 
a.  H3— Bankruptcy  Bules,  1886  to  1890.  Appendix, 
Form  No.  6— Married  Women* s  Property  Act,  1882 
(45  <fe  46  Vict,  c  76),  s.  1,  sub-section  2.— The  Court 
of  Bankruptcy  poaaeaaea  the  power,  on  the  hearing 
of  a  bankrupU^  petition  founded  on  a  judgment 
debt,  to  go  b^iind  the  judgment  to  inquire  into  the 
ccniideration  for  the  debt.  Bat  the  judgment  ia 
concluaive  unleaa  the  consideralion  can  be 
questioned.    If  a  creditor  who  issues  a  bankruptcy 
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notice  oooaaionally  leaves  the  addreu  which  he  has 
given  in  the  notice,  this  will  not  of  itself  render 
the  notice  bad  if  the  address  is  soch  either  that  he 
can  be  found,  or  the  debtor  is  able  to  pay  or 
compound  for  the  debt,  there  during  the  seven 
days  limited  by  the  notice.  Nor  does  it  matter  if 
this  address  is  only  a  temporary  address,  such  as 
an  hotel,  if  the  creditor  has  no  permanent  home, 
or  that  he  left  that  address  on  the  last  of  the 
seven  days  limited  by  the  notice.  Bat  if  he 
abandons  such  an  address  this  will  render  the  notice 
inefficient. 

In  re  Stogdon,  Ex  parte  Leigh,  [1895]  2  Q.  B.  534, 
44  W.  B.  Dig.  13,  discusied. 

If  at  the  date  of  the  trial  of  an  action  for  tort 
a  female  defendant  is  unmarried,  a  judgment 
can  be  obtained  against  her  creating  a  personal 
debt— Bbauohamf,  Be,  Beaxtohamf,  Ex  Pabte. 
a  A.,  545 ;  [1004]  1  K.  B.  572 ;  73  L.  J.  K.  B.  311 ; 
90  L.  T.  594. 

11.  Notice — Notice  haeed  on  ttuo  judgment  debte — 
Irregularity — Right  of  oourt  to  amend — Practice — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4, 
euh'Section  1  (g) ;  $.  143. — If  a  bankruptcy  notice  is 
founded  on  two  judgment  debts,  and  objection  is 
taken  to  it  on  that  account,  leave  to  amend  such 
notice  will  not  be  given  by  the  court 

In  re  CoUier,  Ex  Forte  Dan  Bylands  (Limited),  8 
Morr.  80,  40  W.  B.  Dig.  21,  followed.— O.  G.  S. 
(A  Debtob),  Be,  The  Debtob,  Bs  Pabtb,  C.A., 
595;  [1904]  2  K.  B.  161 ;  73  L.  J.  K.  B.  585 

12.  Notice — Procedure — Judgment  debt — Agreement 
to  pay  Judgment  debt  by  instalmenta— Arrears  of 
ineitalmente — Act  of  bankruptcy — Bankruptcy  notice 
for  overdue  inetatments — Notice  to  pay  **  in  accordance 
with  the  terms  of  the  judgment " — VcUidity  of  notice. 
— Section  4,  sub-section  1,  of  the  Bankruptcy  Act, 
1883,  specifying  acts  of  bankruptcy,  must  be  strictly 
interpreted.  Therefore,  a  bankruptcy  notice  which 
requires  payment  of  a  judgment  debt  *'  in  accord- 
ance with  the  terms  of  the  juds^ent"  is  not  a 
good  notifie  within  sub-section  1  j^)  if  founded,  not 
on  tiie  judgment  according  to  its  terms,  but  on 
the  judgment  as  modified  by  some  collateral 
agreement 

A  creditor  and  his  debtor  agreed  in  writlnff  that 
the  debt  should  stand  at  a  certain  sum,  and  that 
the  debtor  should  consent  to  a  judgment  against 
him  for  that  sum,  but  that-  the  amount  should  be 
payable  by  instalments.  Judgment  was  aooordin«1y 
signed  for  the  whole  sum,  but  without  any  refer- 
ence to  payment  by  instalments.  The  debtor  falling 
to  pay  some  of  the  instalments  as  they  fell  due,  the 
creditor  sorved  him  with  a  bankruptcy  notice 
requiring  payment  not  of  the  whole  judgment 
debt  the  final  instalment  of  which  had  not  yet 
become  due,  but  of  the  total  amount  of  the  instal- 
ments then  in  arrear,  as  bdng  *'  the  amount  due  on 
the  judgment.'' 

Held,  that  the  notice  was  bad  in  that  it  did  not 
require  payment  of  the  debt  "  in  accordance  with 
the  terms  of  the  judgment"  within  the  above  sub- 
section.—H.  B.,  Be,  C.A.  ;  [1904]  1  K.  B.  94 ;  78 
L.  J.  K.  B.  1 ;  89  L.  T.  592. 

13.  FartnerBhip—Conaolidation  of  proceedings  in 
bankruptcy  with  administration  of  the  estate  of  a 
deceased  debtor  in  bankruptcy^Bankruftcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  106,  112,  125.— The  court 
has  power  to  consolidate  proceecbngs  in  the  bank- 
ruptcy of  one  partner  with  the  administration  of 
the  estate  of  a  deceased  partner  under  section  125 
of  the  Bankruptcy  Act  1883.  —  Gbbayes.  Be, 
Official  Beoeiyeb,  Ex  pabtb  Bkey,,  633 ;  [1904] 
2  K.  B.  493. 


14.  2V(>o/--2lnidndm«n(--OmMS»(mtot^tte«eeiirity 
'-'Inadverten43e--Banhruptcy  Act,  1883  (46  ft  47  Ftd 
c.  52),  8cheduU  /.,  r.  10;  Schedule  II.,  rr.  13, 14. 
— A  limited  company  presented  a  proof  againit  i 
bankrupt's  estate  for  <»lls  on  partly-psid  sham, 
stating  tiiat  the  company  held  no  security  for  thor 
debt.  After  the  proof  had  been  admitted  the  oom- 
pany  altered  its  articles  of  association  so  as  to  giie 
itseu  a  lien  for  calls  upon  fully-paid  shaiei,  alu|« 
number  of  which  had  been  hdd  by  the  bsoknipt 
and  were-still  held  by  his  trustee.  The  sompny 
applied  for  leave  to  amend  their  proof  by  innrasg 
such  lien  upon  the  fully-paid  shares  as  aecoritjto 
the  debt  and  valuing  the  same. 

Held,  that  the  company  had  not  omitted  to  Tihe 
their  security  through  inadvertence  and  ooold  not 
be  allowed  to  amend  their  proof  and  rely  on  thw 
securily,  wMch  they  must  l^  deemed  to  hsfe  mt- 
rendered  to  the  trustee.— BowE,  Be,  West  Coast 
Gold  Fields,  Bx  pabte,  Bkcy.,60S;  [\%i]^ 
K.  B.  489. 

15.  Proof^Gamblinq  deU—Qaming  Ad,  1892(55 
&  56  Vict,  c.  9}.— The  debtor  had  been  sued  bj  i 
creditor  for  a  gambling  debt  and  suooeirfally 
pleaded  the  Gaming  Act  of  1892.  After  the  dsonon 
against  him  the  cr^itor  wroto  to  the  debtor*!  obb 
i^orming  them  of  his  conduct.  The  debtor  tiMO- 
upon  agroed  to  pay  the  creditor  £100  in  o»Ai  ud 
to  give  bills  for  the  remainder  of  the  debt  in  ^^^^ 
sideration  of  the  creditor  withdrawing  those  Isttn. 
which  agreement  was  carried  out  Upon  the  dito 
beconung  bankrupt  the  creditor  proved  in  th« 
bankruptcy  for  the  amount  of  the  bills  then  doe, 
but  his  proof  was  rejected  by  the  trustee. 

Held,  that  the  bills  had  not  been  given  for  n 
illegal  consideratiiTny.  and  that  the  proof  wii 
wrongly  rejected  on  that  ground. — ^BeowheBi, 
MAETmQELL,  Ex PABTB,  Bh^.,  384;  [1904]  2  KB. 
133;  73  L.  J.  K.  B.  446;  90  L.T.  291. 

16.  Proof— Withdrawal^aubstitutim  of  frak 
proof— Voluntary  payment  by  third  party  for  1m 
inctirred— Bight  of  proof  for  the  whole  ddt—k 
creditor  who  has  reoeivea  a  voluntary  payment 
from  a  stranger  in  consideration  of  the  fact  thit^ 
creditor  has  sustained  a  loss  by  tiie  aots  of  ths 
buikrupt,  even  although  9u<m  payment  oolj 
represents  a  part  of  the  debt  due  to  ue  oredttor, 
and  the  cred&x)r  gives  the  stranger  oredit  for  it  in 
proving  his  debt  nevertheless  is  entitlad  to  softs 
an  amended  proof,  claiming  the  whole  amount  of 
the  debt  as  against  the  trustee  in  bankruptcy. 

Decision  of  Buckley.  J.,  {ante,  p.  336,  W.  N.  1904. 
p.  64),  affirmed.— BowB,  Be,  DEBKBrBBBO,  Sx 
PABTB, O.A.,62S;  [1904] 2 E.B. 483;  73 1* J.K.B. 
594. 

17.  Beceiving  order — Bankrupt  presenting  his  c^f* 
petition — Creditors — Bight  to  annul  ctdjudieatw^^ 
Abuse  of  process  of  the  court— Besciseion  of  reeeimg 
order — Adjudication  not  for  benefit  of  creditors^ 
Bankruptcy  Act,  1883  (46  <fc  47  VicL  c-  52),  ss.  1,  8 
(1),  35. — A  debtor,  having  had  various  oomuiittal 
orders  made  against  him  on  judgment  snmmonsM, 
presented  his  own  petiti<m  in  baDkruptcy,  upon 
which  a  receiving  order  was  made.  lAd  oaly 
creditors  were  a  firm  of  soHoitors,  to  whom  ha  wii 
indebted  for  a  little  over  £200.  TheyapplioduDdtf 
section  35  of  the  Bankruptov  Act,  1883,  tiitttb 
adjudication  made  on  the  debtor'a  petition  dioaU 
be  annulled,  as  being  an  abuse  of  the  prooeas  of  ^ 
court. 

Held,  that  the  presentation  of  BuxAi  a  petttioBby 
the  debtor  under  the  oircumstanoea  of  t£a  oaso  m 
not  an  abuse  of  the  process  of  the  ooiort  and  did 
not  entitle  the  court  to  annul  the  adjudioation. 
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InreBoleiiB,  48  W.  B.  132,  [1900]  1  Q.  B.  122, 
approved. 

Ex  parte  Painter,  In  re  Painter,  43  W.  B.  144, 
[1895]  1  Q.  B.  85,  and  In  re  Betti,  Ex  parte  Official 
Beceiver,  49  W.  B.  447,  [1901]  2  K.  B.  39,  distin- 
gaiflhed.— Hanoook,  Bb,  Hillbabys,  Ex  fabtb, 
C.A.,  546  ;  [1904]  1  K.  B.  585;  73  L.  J.  K.  B, 
246;  90L.  T.  389. 

18.  Bight  of  tntstee  to  hooka  of  bankrupt — Booki  of 
undertvriter  at  Lloycf  a—Underwriting  aa  agent  in  the 
namea  of  othtr  peraona — Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  a.  dO^Bankruptcy  BuUa,  1886-1890, 
r.  349. — An  underwriter  at  Lloyd's  entered  into 
agreements  with  other  persons  to  act  as  their  agent 
to  oarry  on  the  business  of  an  underwriter  at 
Lloyd's  in  acoordance  with  the  oustom  of  Lloyd's, 
and  it  was  a  term  of  the  agreements  that  he  should 
provide  and  keep  books  which  the  other  parties 
should  at  all  times  be  allowed  to  inspect.  The 
agent  in  fact  kept  one  set  of  books  only  in  which 
his  accounts  with  the  other  persons  were  entered. 
On  the  bankruptcy  of  the  agent  the  other  persons 
set  up  a  daim  to  joint  property  in  the  books,  and 
refused  to  hand  them  over  to  the  trustee  in  his 
bankraptcy. 

Held,  on  appeal  (reversing  the  decision  of 
Buckley,  J.),  that  the  other  persons  had  a  joint 
proper^  in  ike  books  with  the  bankrupt,  and  that 
the  trastee  in  the  bankruptcy  was  not  entitled  to 
have  the  books  handed  over  to  bim,  but  had  merely 
the  rig^ht  to  inspect  them. — Bubnanb,  Be,  The 
TRTJ8TBB,  Bx  pabtb,  Bkcy.,  437 ;  [1904]  2  K.  B.  68 ; 
73  L.  J.  K.  B.  413  ;  90  L.  T.  292. 

19.  Settlement — Avoidance  of  voluntary  aettlement 
— Purchaae  for  valuable-  conaideration — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  a.  47.— A  bankrupt, 
within  two  years  of  his  bankruptcy,  in  considera* 
tion  of  the  l^tees  of  a  former  settlement  consent- 
ing to  the  partial  revocation  of  the  same,  executed 
a  new  settlement  with  the  same  trustees,  settling 
further  property,  and  giving  the  trustees  power  to 
pay  or  withhold  the  income  of  the  settled  funds  at 
their  discretion. 

Held,  that  the  trustees  of  the  settlement  were 
not  purchasers  or  incumbrancers  for  valuable  con- 
sideration, and  that  the  new  settlement  must  be 
declared  void  as  against  the  trustee  in  the  bank- 
ruptcy.—Parby,  Be,  The  Trustee,  Bx  parte, 
Bh^.,  256;  [1904]  1  E.  B.  129 ;  73  L.  J.  K.  B.  83 ; 
89  L.  T.  612. 

20.  Settlement  of  aettlor*8  own  property — Limita^ 
tion  of  life  interest  to  aetUor  determinable  on  hank- 
ruptcy — Second  bankruptcy — Bankruptcy  Act,  1883 
(46  <fc  47  Vict.  c.  52),  a.  47.  —  In  1893  the 
baokrapt  had  settled  jproperty  on  trustees  who 
were  to  pay  him  the  mcome,  but  upon  bank- 
raptcy his  rights  to  the  income  were  to  cease,  and 
the  trustees  were  left  with  the  power  to  apply 
the  income  to  his  support  or  accumulate  it  as  uiey 
thonf^ht  fit.  In  1900  he  became  bankrupt;  the 
tniBtees  raised  enough  out  of  the  settled  funds  to 
pay  the  debts  in  fuO,  but  the  bankruptcy  was  not 
^rmally  annulled.  In  1902  he  again  becune  bank- 
mpt,  and  the  trustee  in  bankruptcy  claimed  the 
life  income. 

Seld,  that  the  trustee  could  not  succeed,  as  the 
bankropt's  interest  in  the  income  had  detcormined 
upon  hu  bai^miptcy  in  1900,  and  paMcd  to  the 
trustees  of  the  settlement.  —  Johnson,  Be, 
Matthews,  Bx  parte.  K.B.D.,  304;  [1904]  1 
K.  B.  134;  73  L.  J.  K  B.  220 ;  90  L.  T.  61. 

21.  Tranafer  by  the  bankrupt  of  hia  own  and 
another  bueiMU  to  a  limited  company— Bdation  back 
of  trustee's  tiUe^Bighte  of  debenture^holdera^BcMk- 


ruptcy  Act.  1883  (46  &  47  Vict.  c.  62),  a.  4,  aub- 
aection  1(b);  m,  43,  44,  49—13  Eliz,  c.  6.— The 
bankrupt  trsinsferred  all  his  own  assets  aad  a  busi- 
ness which  he  had  agreed  to  purchase  from  another 
trader  named  Melinsky,  within  three  mo«.ths  of  his 
bankruptcy,  to  a  limited  company  in  constderation 
of  shires  and  debentures,  leaving  himself  saddled 
with  debts  amounting  to  over  £13,000  and  no  means , 
of  paying  for  them. 

Held,  that  the  transfer  was  Toid  as  an  act  of 
bankraptcy,  and  that  the  trustee  was  entitled  to  the 
assets  of  the  company,  subject  to  the  rights  (if  any) 
of  the  debenture-holders. 

The  debentures  in  the  company  had,  by  direction 
of  the  bankrupt,  been  allotted  as  follows :  18  to  the 
debtor;  30  to  one  Nevill,  who  had  assisted  the 
bankrupt  in  transferring  his  assets  to  the  company ; 
30  to  Melinsky,  in  payment  for  his  business ;  7  to 
Brodsky,  a  creditor ;  and  15  to  Zisselman,  another 
creditor  of  the  bankrupt.  After  the  bankruptcy  the 
two  last  debenture-holders  sold  their  debentures  io 
Bernstein  and  Levartofsky  for  sums  far  below  their 
face  value.  Bernstein  and  Levartofsky  knew  of  the 
bankruptcy,  but  made  no  inquiries. 

Held,  tiiat  Melinsky*s  debentures  were  a  charge 
upon  the  property  of  the  company  now  vested  in 
tiie  trustee,  but  that  Nevill  was  not  entitl^'d  to  any 
charge  because  he  had  notice  of  the  bankrupt's 
fraud,  nor  Bernstein  and  Levartofsky,  because, 
knowing  what  they  did,  they  ought  not  to  have 
purchased  their  debentures  at  an  undervalue  with- 
out inquiry. — Slobodinsky,  Be,  Moore,  Bx  parte, 
Bkcy.,  156 ;  [1903]  2  K.  B.  517 ;  72  L.  J.  K.  B.  883 ; 
89  L.  T.  190. 

See  also  Ociminal  Law,  1,  2. 

BILL  OF  LADING.— See  Ship. 

BBITISH  COLUMBIA,  LAW  of  :— 

Income  tax  —  Income  —  Fluctuating  earnings  — 
Aaaeaament  Act  {Bev.  Stat,  of  Brit.  Col,  1897,  c.  179). 
— ^The  respondent,  an  engine-driver  in  the  employ- 
ment of  tiie  Canadian  Pacific  Bailway  Oo.,  was 
not  paid  fixed  waffes,  but  received  pay  according 
to  the  number  of  miles  which  his  engine  was 
driveo. 

Held  (reversing  the  judgment  of  the  court 
below),  that  his  earnings,  though  fiactuating  and 
uncertain,  were  *' income"  within  the  meaning 
of  the  Assessment  Act,  and  were  liable  to  taxation. 
— Attorney-General  for  British  Oolumbia  v. 
OSTRTJM.  P.a;  [1904]  A.  0.  144;  73  L.  J.  P.  0. 
11;  89  L.  T.  509. 

BUILDING  AGBBBMBNT:— 

Architec^a  certificate— Defective  work— Damages. — 
By  a  building  agreement  it  was  provided,  inter 
alia,  that  the  architect,  who  was  appointed  by  the 
employer  for  the  purposes  of  the  agreement*  ^ould 
have  power  (a)  to  order  the  removal  of  any 
materials  which  were  not  in  his  opinion  in  aoeord- 
anoe  with  the  specification,  and  we  re-erection  of 
any  work  done  with  impropier  materials;  {b)  to 
direct  the  contractor  to  make  good  at  his  own 
expense,  unless  the  architect  shomd  dedde  that  he 
ought  to  be  psid,  any  defects  sppearing  within 
twelve  months  from  the  completion  of  the  works, 
and  arising  in  the  opinion  of  the  architect  from 
defective  materials  or  workmanship.  Tue  agree- 
ment also  provided  that  the  contractor  should  be 
paid  under  certificates  to  be  issued  by  the  architeust, 
and  that  no  such  certificate  should  be  conclusive 
evidence  as  to  the  suffidenoy  of  any  work  or 
materials  to  which  it  related  so  as  to  relieve  the 
contractor  from  his  liability  to  make  good  all 
defects  as  provided  by  the  agreement 
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The  plaintiff,  the  oontnotor,  dftimed  payment 
under  the  arohitect'i  oertifioates  for  work  done. 
The  defendant,  the  employer,  oonnterdaimed  lor 
damaiyes  in  reipeot  of  def  eotive  work  and  materials 
and  the  cost  of  re-exeoating  snch  defective  work. 

Held,  that,  in  the  absence  of  any  order  by  the 
architect,  as  provided  by  the  agreement,  direotinff 
the  contractor  to  make  good  defects,  the  court  had 
no  jorisdiction,  and  that  the  counterclaim  could 
not  be  sustained. — Robins  v.  Goddabd,  K,B.D., 
687;  73  L.  J.  K.  B.  712;  90  L.  T.  772. 

BUILDINa  SCHEME  :— 

Mutual  covenanU — Waiver — Highway — Cul  de  sac 
— Dedication  to  the  puUie, — A  corporation  hayinff 
acquired  land  to  widen  a  street  send  surplus  land 
by  auction  under  conditions  requiting  the  pur- 
chasers to  observe  the  bye-laws  as  to  building. 

The  corporation  reserved  the  right  to  waive  or 
alter  any  stipulations  as  to  any  land  not  sold  at 
the  sale  or,  with  the  consent  of  the  purchaser,  as 
to  any  land  so  sold.  Tde  corporation  consented  to 
alter  the  plans  of  a  purchaser  so  that  the  air  space 
required  by  the  bye-laws  was  provided  out  of  a 
square,  and  not  out  of  the  land  sold  at  the  sale. 
The  square  was  a  cul  de  $ac,  but  not  separated  by 
any  bar  from  the  highway.  It  had  never  been 
paved  or  repaired  by  the  local  authority. 

Held,  that  there  was  under  the  oircumstanoes  no 
building  scheme  which  the  corporation  was  not  at 
liberty  to  alter,  and  that,  although  tkculdeeac  may 
be  a  highway,  no  dedication  of  the  square  to  ti^e 
public  had  been  proved,  and  that  the  user  proved 
was  only  that  of  private  rights  of  way  to  tiie 
houses  in  the  square. — A-TTOBKEY-Qenxral  and 
London  Pbofsbty  Investment  Trust  v. 
BiOHMOND  OoBFOEATlON,  Oh.D.  Bwinfen  Eady,  J. : 
89  L.  T,  700. 

See  also  Covenant. 

CANADA,  LAW  of:— 

1.  Appeal— Specialleave. — Special  leave  to  appeal 
from  a  decree  of  the  Supreme  Court  of  Canada  vdll 
not  be  granted  to  a  petitioner  who  has  elected  to 
appeal  to  that  court  and  not  to  his  Majesty  direct, 
unless  a  question  of  law  is  raised  of  sufficient 
importance  to  justify  it.  —  Canadian  Pacipio 
Railway  v.  Blain,  P.C.  ;  [1904]  A,  C.  463. 

2.  Criminal  law—Power$  of  Provincial  Legislature, 
— ^A  Lord's  Day  Observance  Act,  which  imposes 
penalties  for  the  infringement  of  its  provisions,  is  a 
matter  of  criminal  law  reserved  hy  section  91  (27) 
of  the  British  North  America  Act,  1867,  for  the 
exclusive  legislative  authority  of  the  Parliament  of 
Canada,  audit  is  therefore  tdira  vires  of  a  Provincial 
Legislature  to  pass  such  an  Act.— Attobney- 
Genbbal  fob  Ontabio  V,  Hamilton  Stbeet 
Bailway  Co.,  P.O.;  [1903]  A.  C.  624;  72  L.  J. 
P.  C.  105 ;  89  L.  T.  107. 

3.  Goods  imported  into  Canada — Ship — Registra-' 
Hon. — A  foreign-built  ship  brought  to  Canada  comes 
under  the  hcM  of  "  goods  imported  into  Canada  " 
within  the  meaning  of  the  Customs  Tariff  Act, 
1897,  and  the  imposition  of  a  duty  upon  such 
ship  under  the  Act  prior  to  rej^traoon  in  Canada 
is  not  repugnant  to  the  provisions  of  the  Imperial 
Merchant  Shipping  Act,  1894.— Alooma  Centbal 
Railway  Co.  v.  The  King,  P.C;  [1903]  A.  C. 
478 ;  72  L.  J.  P.  C.  108 ;  89  L.  T.  100. 

4.  Husband  and  wifS'-Wife  binding  hersdf  for 
husband^CivU  Code,  art.  1301.— By  article  1301  of 
the  Civil  Code  of  Lower  Canada  "  a  wife  cannot 
bind  herself  with  or  for  her  husband  otherwise  than 
as  being  common  as  to  property ;  any  such  obliga- 


tion contracted  by  her  in  any  other  quality  is  vosd 
and  of  no  effect." 

Held,  that  the  words  "  for  her  husband '*  meant 
genmrally  in  any  way  for  his  purposes,  and  ahoold 
not  be  restricted  to  the  case  of  a  wife  becoming 
surety  for  her  husband;  and,  if  it  was  proved 
that  she  had  in  fact  bound  herself  for  her  hnaban^ 
the  Ignorance  of  the  obligee  as  to  the  real  facts  did 
not  affect  the  operation  of  the  article. 

Therefore  where  a  wife  borrowed  money  upoa  the 
security  of  real  estate  which  was  her  separate 
property,  and  handed  the  money  to  herhnsbaod 
to  be  applied  by  him  to  his  own  parposes»  at 
his  discretion. 

Held,  that  the  security  waf  void. 

Judgement  of  the  court  below  affirmed. — ^Tbttst 
AND  Loan  Co.  of  Canada  v.  Gaxtthieb,  P.C; 
[1904]  A.C.  94;  73  L.  J.  P.  C.  5;  89  L.  T.  453. 

6.  Law  of  Yukon  Territory — Practice — Bighi  of 
appeal — Judgment  whether  final  or  inierloaUory — 
Jurisdiction — Promissory  note — Yukon  Territory  Act^ 
1899.— In  an  acton  upon  a  document  alleged  by  the 
plaintiffi  to  be  a  promissory  note  the  judge  at  the 
trial  ordered  that,  "  as  to  the  alleged  note  or  paper 
writing  mentioned  in  paragraph  2  of  the  plaintifTs 
statement  of  daim,"  the  plaintiff's  aotion  be 
dismissed. 

Held,  that  this  was  a  final  jndraent  tiiat  Hks 
sum  of  money  represented  by  the  aUeged  note  wm 
not  due,  and,  notice  of  appeal  not  having  beeogifea 
within  the  time  limited  by  the  Yukon  Temftory 
Act,  1899,  no  appeal  lay  to  the  Supreme  Court  of 
British  Columbia,  and  consequently  m  furthv 
M>peal  from  that  court  to  the  Sopreme  Court  d 
Cfiuiada  was  incompetent. 

Judgment  of  the  court  below  reversed.— 
McDonald  v.  Beloheb,  P.O. ;  [1904]  A.  a  429; 
90  L.  T.  735. 

6.  Mining  royalties — '* Placer**  mining  grant— 
Rmewat — Conditions — PuMicaiion  of  regulatums.— 
Under  the  regulations  made  undv  the  Domxniaa 
Lands  Act  (Bev.  Stat.  Can.  1886,  c  54)  and  in  fdcoe 
in  the  Yukon  Territory,  a  miner  who  has  obtefaied 
a  '* placer"   grant   has   no   absolute  richt  to  a 

~  holds  uiftdsr 


renewal  of  his  grant,  and  on  renewal  hoX 
an  annual  g^rant  in  substitution  for,  not  in  con- 
tinuation of,  his  original  grant,  and  subject  to  a& 
such  regulations  as  may  be  in  ioti»  wheo  the 
renewal  grant  comes  into  operation,  though  they 
may  not  have  been  in  force  at  the  date  of  the 
original  grant. 

By  section  91  of  the  Act  regulations  made  by  the 
Governor  in  Council  under  the  Act  have  fdcee  and 
effect  only  after  they  have  been  published  lor  losr 
successive  weeks  in  me  OazeUe* 

Held,  that  the  regulations  did  not  take  effect  tffi 
the  expiration  of  a  period  of  four  weeks  from  the 
date  of  the  first  publication. 

Judgment  of  the  court  below  affirmed. — Chap- 
FBLLE  V.  Bex,  P.C;  [1904]  A.  C.  127;  73  L.J. 
P.  a  18;  89L.T.  513. 

7.  Practice — Leave  to  appeal  —  MuUipliaxtion  ef 
appeals.  —  Where  an  appellant  in  Canada  hm 
appealed  from  the  Court  of  Appeal  for  the  provinge 
to  the  Supreme  Court  of  Camicia,  the  Judkaal  Oon- 
mittee  will  not  give  leave  for  a  further  appesl 
except  in  a  very  strong  case. 

More  latitude  will  be  given  to  a  respondent ' 
ing  to  appeal  from  a  judgment  of  tha  ^ 
Court 

Bule  laid  down  in  Prince  v.  Qagnon^  8  Appw  Cbi. 
103,  followed.— Cleboxtev.  Mubeay,  P,C.  ;  [1903^ 
A.  a  521 ;  72  L.  J.  P.  C.  99;  89  L.  T.  373. 
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OAPB  of  GOOD  HOPE,  LA.W  of:— 

Marital  law  regukUions — Review  of  martial  law — 
GonvicHons  by  Supreme  Court— ^uriadiction. — ^The 
SnpF»me  Oonrt  of  the  Cape  of  Good  Hope  has  no 
jnnsdiction  to  review  jadgments  of  martial  law 

.   coorts. 

Where  a  deputy  admimstrator  of  martial  law 
was  also  a  resident  mtgistrate,  and  by  mistake 
nsed  in  prooeedings  relating  to  acts  contravening 
martial  law  regulations  the  printed  forms  of  his 
magistrate's  court  with  headings  appropriate 
thereto, 

Held,  that  his  convictions  could  not  on  that 
account  be  quashed  as  irregular;  it  appearing  that 
they  were  in  fact  made  in  the  admuistration  of 
martial  law. — A.TTOBNBY-G£inE&AL  fob  thb  Oapb 
OF  Good  Hope  v.  Van  Beenan,  F.G.;  [1904] 
A,  C.  114 ;  73  L.  J.  P.  a  13;  89  L.  T.  591. 

CABRIBB:— 

1.  Contract — Exemption — Negligence  of  aervante — 
*•  LoBB  of  goods  which  can  be  covered  by  insurance.*^ — 
Qooda  were  shipped  at  a  jetty  on  the  Biver  Thames 
in  the  defendants'  barge  for  carriage  by  them  to  a 
place  higher  up  the  river.  The  carriage  was  sub- 
ject to  the  following  clause:  <*The  ratei  charged 
by  us  are  for  conveyance  only,  and  we  will  not  be 
liable  for  any  loss  of  or  dam%ge  to  goods  whioJi  can 
l>e  covered  by  insurance.  The  terms  of  the  marine 
or  other  policy  should  stipulate  that  insurance  is 
effooted  without  recourse  to  lighterman."  After 
shipmeot  the  goods  were  lost,  owing  to  the 
negliffence  of  the  defendants'  servants. 

Beld,  that,  though  the  loss  was  one  which 
-would  be  covered  by  an  ordinary  marine  policy  on 
goo^B,  the  clause  did  not  in  sufficiently  clear  and 
unambiguous  terms  exempt  the  defendants  from 
liability  for  loss  arising  from  the  negligence,  of  their 
servants. 

Judgment  of  Walton.  J.  (51  W.  B.  477,  [1903]  1 
K.  B.  750),  affirmed.— Pbioe  t;.  Union  LiaHTEBAaE 
Co..  C.A.,  325;  [1904]  1  K.  B.  412;  73  L.  J.  K.  B. 
222 ;  89  lu  T.  731. 

2.  Bailway  company — Liability — Inherent  unfit- 
nesB  of  thing  carried, — A  railway  company  con- 
tracted with  the  plamtiff  to  carry  an  ensine  from 
the  plaintiff's  premises  to  a  station  on  Sieir  line. 
The  engine  was  on  wheels  and  fitted  with  shafts, 
but  one  of  the  shafts  contained  a  latent  flaw.  The 
railway  company  had  it  carried  by  horses,  that 
being  the  mode  of  carriage  contemptated  by  both 
parties.  While  the  engine  was  on  the  road  the 
sliaf c  which  contained  the  flaw  broke,  the  horses 
b  Ited,  and  the  engine  was  ups^  and  damaged. 

Held,  that  the  railway  were  not  liable  for  the 
damage  caused,  as  it  arose  from  an  inherent  vice  in 
the  thing  contracted  to  be  carried. — ^Listbb  v. 
Ijangashirb  and  Yobkshibe  Bailway  Oo., 
K.BD.,  12;  [1903]  1  K.  B.  878;  72  L.  J.  K  B. 
385;    88L.  T.  561. 

CHABGING  OBDBB:- 

Debentwres^"  Stock  or  ihares^^—Ord.  46,  r.  1— 
—Judgments  Act.  1838  (1  &  2  Vict.  c.  110),  #.  14.— 
The  court  has  n )  power,  under  seution  14  of  1  &  2 
Vict.  c.  110,  to  make  an  order  charging  debentures 
in  a  company  with  the  payment  of  a  judgment 
debt. — Sellab  V,  Oharles  BsiaHT  &  Co.,  C.A., 
663  ;  [1904]  2  K.  B.  446 ;  73  L.  J.  E.  B.  643. 
See  also  Beceiver,  2. 

OH^ITY:- 

1.  Charitable    gift—Ambiguity — Uncertainty    of 

object — Erroneoui  recital  in  codicil. — A  testatnx  by 

will  made  in  1897,  among  other  legacies  to  chari- 

*  table  institatioos,  bequeathed  to  the  British  Home 


for  Incurables,  Streatham,  S.W.,  mentioning  accu- 
rately the  name  of  its  secretary  and  address  of  it« 
office,  £250.  By  codioil  made  in  1902,  after  reoiting 
twice  incorrectly  that  she  had  given  by  will  £500  to 
the  British  Home  for  IncuraUes,  Streatham,  S.W. 
•  .  •  and  amoogst  others,  to  St.  M.'s  Orphanage, 
Bayswater,  £100,  £e  revoked  all  the  legacies,  '*  and 
instead  thereof"  bequeathed  £500  each  to  the 
Bojal  Home  for  Incurables,  Streatham,  S.W.,  and 
to  St.  M.'s  Orphanage. 

The  legacy  of  £500  was  claimed  by  the  Boyal 
Hospital  for  Incurables  and  by  the  pUmtiff  institu- 
tion, founded  in  1861  by  the  name  of  the  British 
Home  for  locurables,  and  in  1899  incorporated  by 
Boyal  Charter  by  its  present  name. 

Held,  that,  having  regard  to  entries  in  a  book 
kept  by  the  testatrix  containing  particulars  of  her 
charitable  contributions,  she  distiuguished  the  two 
institutions  as  the  ''Boyal'*  and  the  ''British," 
and,  therefore,  on  the  true  conitruction  of  the 
codicil,  the  Boyal  Hospital  for  Incurables  was 
entitied  to  the  legacy. 

Decision  of  Kekewich,  J.  (89  L.  T.  Bep.  495} 
reversed. — Beitish  Home  and  Hospital  fob 
Tnoitbablbs  v.  Boyal  Hospital  for  Inourablbs, 
e.A;90L.  T.  601. 

2.  Charitable  gift—Bequest  for  "  Home  of  Best  for 
Lady  Teachers  *' — Validity. — A  testator  bequeathed 
money  and  two  leasehold  houses  to  establish  a 
Home  of  Best  for  Lady  Teachers. 

Held,  that  the  bequest  was  a  valid  charitable 

fiftas  being  beneficiai  to  the  community. — Estlin, 
15,  PRiroHARD  V.  Thomas,  Ch.D,  Kekewich,  J. ; 
72L.  J.Oh.  687;  89  L.T.  88. 
See  also  Advowson,  1. 

OHABTEB-PABTY.— See  Ship. 

COMPANY  :- 

1.  Articles  of  association — Construction — Transfer 
— "  Usual  common  form  " — Address  tf  transferor — 
Number  of  share — Immaterial  details. — A  provision 
in  the  articles  of  association  of  a  limited  company 
that  transfers  of  shares  shall  be  in  writing  and  in 
the  usual  common  form,  means  that  the  transfer 
shall  be  in  that  form  in  all  material  respects ;  and  a 
transfer  which  omits  details  usually  inserted,  such 
as  the  address  of  the  transferor  or  the  number  of 
the  share,  but  which  details  are,  under  the  circum- 
stances of  l^e  case,  immaterial,  may,  neverthe- 
less, comply  with  the  provision.  —  Lbthbby  & 
Christofhbr,  Bb,  Ch.D.  Buckley,  J.,  460 ;  [1904] 
1  Oh.  815 ;  73  L.  J.  Oh.  509 ;  90  L  T.  774. 

2.  Articles  of  aseodaiion—Coniraci  by  company  not 
to  alter  articles  of  association — SJuires  issued  not  bonSl 
fide— Control  of  voting — Companies  Ad,  1862  (25  <fc 
26  Vict,  c.  89),  s,  50. — A  company  cannot  validly 
by  contract  deprive  itself  of  its  statutory  right 
under  section  50  of  the  Com|MUQies  Act,  1862  (25  & 
26  Vict.  c.  89),  to  alter  its  articles  of  association. 

Where  directors  issue  shares  not  bond  fide  for  the 
advantage  of  the  company,  but  for  the  purpose  of 
altering  the  voting  power  of  the  compamy  and  of 
controlling  the  holders  of  the  greater  number  of 
shares,  an  injunction  will  be  granted  for  the  purpose 
of  restraining  them  from  employiog  the  votes  of 
the  shareholders  so  created  for  such  purpose. 

The  principle  in  Fraser  v.  Whalley,  2  H.  &  M. 
10,  13  W.  B.  Oh.  Dig.  42,  applied.  —  Punt  v. 
Symons  &  Oo.,  Ch.D.  Byrne,  J.,  41 ;  [1903]  2  CSu 
506 ;  72  L.  J.  Oh.  768 ;  89  L.  T.  525. 

3.  Contract— Specific  performance^  Contract  made 
before  existence  of  company.— A.  company  cannot  by 
adoption  or  lat^ftcation  obtain  the  benefit  of  a  con- 
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trftot  purporting  to  have  been  made  on  its  behalf 
before  tbe  oompaay  oame  into  exietenoe. 

Ednvr  ▼•  Baxter,  16  L.  T.  Aep.  213,  L.  B.  2 
0.  P.  174,  approred. 

But  the  tacts  ma^  show  that  a  new  contract  was 
made  with  the  company  after  its  incorporation  on 
the  terms  of  the  old  contrdot. 

Judgment  of  the  court  beloi?  reversed,  on  the 
ground  that  no  such  facts  were  proved  in  thin  case. 
—Natal  Land  Aim  CoLoinzATioN  Oo.  v.  PAinjirE 
COLLIBBY  Syndioatk,  P.  (7.;  [1904]  A.  0.  120;  78 
L.  J.  P.  0.22;  87L.  T.  678. 

4.  DebefUure$^~Covenng  deed  before  IdOO-^Specifi- 
eally  mortgaged  property — Leasehold  acquired  after 
1900  upon  truets  of  covering  deed — Aaignment  to 
company — Sub^demiee  to  truitees  of  covering  deed — 
Begistration  of  sub'demiee — **  Charge  " — Companies 
Act,  1900  (63  S  64  Vict,  c  68),  «.  14.— Trostees  for 
the  debenture-holders  of  a  limited  company  were 
empowered  by  their  trust  deed,  which  was  executed 
in  1897,  to  sell  certain  property  thereby  specifically 
mortgaged  and  to  hold  the  proceeds  upon  trust 
(amongst  other  things)  at  the  request  of  the  com- 
pany to  purchase  or  acquire  IcMehold  heredita- 
ments, which  were  to  be  held  upon  the  trusts  of 
the  specifically  mortgaged  property.  In  1902  a 
portion  of  the  proceed*  of  sale  of  the  specifically 
mortgaged  property  was,  at  the  request  of  the 
company,  emplc^ed  in  tue  purchase  of  a  leasehold 
pnbnc-house.  The  company  took  an  assignment  of 
the  house  and  then  sub-deinised  the  property  to  the 
tmseees  for  the  whole  term  except  the  last  day. 

Htld,  that  the  sub-demiae  was  a  ipecifio  mortgage 
or  charge  upon  the  property  wittun  section  14  of 
the  Companies  Act,  lOGio,  and  must  be  registered 
under  its  provisions. 

Decision  of  Byrne,  J.  (61  W.  B.  508,  [1903]  2  Oh. 
627),  affirmed.— OoBNBBOOK  BbbwsbyOo.  v.  Law 
Debbntttkb  Oobpo&ation,  C.A,p  242 ;  [1904]  1  Oh. 
103 ;  73  L.  J.  Oh.  121 ;  89  L.  T.  680. 

6.  Debentures — Deficient  securiiy — Frine^l  or  tn- 
terest^-AppropruUion — Income  tax, — By  a  debenture 
trust  deea  it  was  provided  that  the  trustees  should 
appropriate  the  proceeds  of  realisation  of  the 
semiriiies  in  the  first  place  towards  payment  of  all 
arrears  of  interest  on  the  debentures ;  and,  secondly, 
towards  payment  of  the  prindpaL  The  company 
made  deiault;  a  debenture-holder's  action  was 
brought,  and  the  trusts  of  the  deed  were  ordered 
to  be  carried  into  execution.  The  securities  were 
gradually  realized.  Orders  were  from  time  to  time 
made  under  which  certain  sums  were  also  paid  on 
account  of  interest  after  deducting  income  tax, 
and  under  other  orders  payments  were  made  on 
account  generally  of  what  was  due  for  principal 
and  interest.  The  securities  had  now  aU  been 
realized,  and  the  trustees  had  in  their  hands  a  sum 
of  money  which  they  proposed  to  pay  to  the 
debenture-holders.  It  was  admitted  tnat  if  the 
whole  of  the  payments  were  attributed  to  principal 
they  would  be  insufficient  to  discharge  the  full 
amount  due.  The  Inland  Bevenue  authorities 
claimed  that  all  the  payments  on  account  generally 
ouffht  to  be  attributed  to  interest  in  the  iurst  place, 
and  that  income  tax  should  be  deducted  from 
them. 

Held,  that  the  provision  in  the  trust  deed  for  pay- 
ment of  interest  m  the  first  place  was  inserted  for 
the  benefit  of  the  debenture-holders,  and  could  be 
waived  by  them  in  the  absence  of  opposition  by  the 
debtors;  that,  as  between  themselves  and  the 
trustees,  the  debenture-holders  must  elect  whether 
thev  would  take  the  money  as  principal  or  interest, 
without  prejudice  to  the  question  wnether  in  their 


hands  it  would  afterwards  be  treated  diflereDtly ; 
and  i^t  income  tax  wonld  be  pimble  ouly  oat  of 
suoh  part  of  the  funds  as  the  debenture-holders 
elected  to  take  as  tnterest,— Rsoth  v.  Law 
GxTABANTKB  AND  Tbtjst  Socibtt,  Ck.D.  Byme^  J. ; 
[1904]  1  Oh.  600;  73  L.  J.  Oh.  233;  90  L.  T.  659, 

6.  Debewtures—DeposU  of  deeds—Priority— Ccm^ 
etruetive  notice. — A  company  issued  debentures,  one 
of  the  conditions  of  which  prohibited  the  ore^tkm 
of  any  mortgage  or  charge  having  priority  over  tibs 
debentures. 

The  company  deposited  title  deeds  to  seonre  an 
overdraft  with  a  bank.  The  bank  manager  knew 
that  the  company  had  issued  debentures,  but  was 
not  aware  of  the  conditioiis.  SnbssqneotlT  a 
second  debenture  specifically  referring  to  the  met 
debentures  was  deposited  with  the  bank  to  saoiire  a 
further  overdraft 

Held,  that  the  bank  was  not  affected  with  coo- 
structive  notice  of  the  conditions  indorsed  on  tiie 
debentures,  and  was  entitled  to  priority  over  the 
debentures.  —  Yallbtobt  Santtaby  BrmAX 
LaundryOo.,Bb,C^Z>.  5unV«»^«iy,  tT. ;  [1903] 
2  Ob.  664;  72  L.  J.  Oh.  674  ;  89  L.  T.  60. 

7.  Debentures  —  Floating  security  —  Exeadiom 
Agreement  by  company  with  sheriff  to  pay  offjudgwueai 
debt  by  instalments  to  avoid  sale—Bight  to  momof.— 
Under  a  writ  of  >S.  /a.  the  goods  of  a  Hmitad  ooai- 
pany  were  seized  in  execution  of  a  judgment  debt. 
In  order  to  avoid  a  sale  the  company  agreed  wilk 
the  sheriff,  with  the  assent  of  the  judgment  oredisoc, 
that  in  consideration  of  his  not  selling  ttie  Spods 
they  would  pay  the  sheriff  out  of  the  diuv  tarings 
£3  6s.  a  day— £3  to  go  towards  the  paying  off  of 


the  debt  and  6s.  for  sheriff's  charges.  A 
was  subsequently  i^pointed  in  a  debentore-lioldea' 
action,  and  he  daimed  the  sum  of  £76,  tiw  nst 
amount  in  the  hands  of  the  sheriff!. 

Held,  that  the  judgment  creditor  was  entiftled  to 
retain  the  moneys. 

Bobwn  V.  Bmiih,  43  W.  B.  682,  [1895]  2  Oh.  118, 
discussed.— BoBursoir  v.  BxTBirsLL*8  Yibdia 
Bakirt  Oo.,  K.B.D.,  626. 

8.  Debentures— '* Floating  charge** ^ Morigafe 
Assignment  of  present  and  future  book  dekts — Dtim 
ture-holders— Priority— Begistration  </  mortgofm 
Companies  Act,  1900  (63  <fe  64  Vid.  e.  48),  s.  14. 
sub-section  1  (d).— In  October,  1902,  a  oompaay, 
having  to  give  security  to  certain  guaiantota.  br 
deed  assigned  all  its  present  and  fatore  book  ana 
other  debts,  with  the  benefit  of  all  secufities  lor 
the  same,  to  a  trustee,  subject  to  redemption,  in  1 
for  the  guarantors.  The  deed  oontaioed  no  «x{ 
provision  against  posseesion  being  taksn  by 
trustee,  but  contained  a  declaration  that  the  f 
shouldatany  time,  if  required  by  the  gwarmnttw, 
give  notice  of  this  assignment  to  the  debtoa  of  tin 
company,  with  a  proviso  that  it  should  not  be 
incumbent  on  the  trustee  to  givenotioe ;  tham  wan 
also  provinons  that  the  trostee  mi^it  aft  any 
time  give  notice,  appoint  a  receiver,  and  €i.aidss 
the  statutory  power  of  sale,  but  meantime  ha  was 
not  to  be  answerable  for  allowing  the  oompai^  to 
receive  the  book  debts.  ▲  receiver  havin|^  been 
subsequently  appointed  in  a  debentara-lwldsr^ 
action,  the  trustee  now  applied  by  motion  m  that 
action  to  enforce  his  security. 

Held,  that  upon  ttie  true  oonstrootiQn  oftba  dsed 
it  was  deariv  intended  that  the  oon^amy  ahoald 
carry  on  its  busmess  in  the  ordinary  way  and  that 
the  deed  was  a  floating  charge  and  void  for  wans  of 
registration  in  a  question  between  tba  trastsa 
mcL  a  creditor  of  the  company. — ^IixnrowOKZS  ^ 
H0XJLDSW(»TH,  H,L. ;  [1904]  A.  0.  866. 
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9.  Debmture^^JPloaiing   tecwrUySet-offSeoond 
debenture-holderB,  right  o/^Liberiy  of  company  to 
carry  on  buBine$$, — ^A  debenture  isaued  by  a  CradiDg 
oompaojr  to  their  bankers  and  payable  on  the  1st  of 
Angost,  1900,  provided  that  the  debenture  shonld 
be  a  firit  charge  upon  all  the  company's  nnder- 
takiag  and  property   present  and   fatore;    that 
lacb  charge  was  to  be  a  floatinff  seoority,  bat  so 
that  the  company  were  not  to  oe  at  liberty  to 
create  any  mortgage  or  oharffe  in  priority  to,  or 
upon  an  eqoality  with,  that  debentnze ;   that  the 
compauy  should  be  at  liberty  to  carry  on  their 
business  until  defoult  should  be  made  in  payment 
of  the  principdl  sum  secured,  or  until  a  reoeiTer 
should  be  appointed,  and  that  from  and  after  such 
default,  or  the   appointment  of  a  reoeiver,  the 
liberty  of  the  company  to  carry  on  their  business 
should  forthwith  cease  and  determine,  and  the 
oharse  created  hv  the  debenture  should  be  imme- 
diately  enforceable.    The  company  subsequently 
issued  to  the  defendants,  with   whom  they  had 
been  and  were  trading,  a  debenture  payable  on  the 
Ist  of  October,  1900,  and  expressed  to  be  subject 
to  the  debenture  held  by  the  bankers.    The  com- 
pany made  default  in  payment  both  of  the  deben- 
ture issued  to  the  bankors  and  of  that  issued  to  the 
defendants.    The  bankers  took  no  steps  to  stop  the 
company  carrying  on  their  business  until  the  2nd 
of  €)otober,  1901,  when  they  appointed  a  rtfceiver. 
In  an  action  brought  by  the  company  and  the 
bankers  to  recorer  m>m  tiie  defendants  the  balance 
of  the  price  of  goods  sold  aud  delirered  by  the 
company  to  the  defendants  between  the  Ist  of  July, 
1900,  aad  the  1st  of  October,  1901, 

Held,  that  the  defendants  were  entitled  to  set 
off  the  sum  which  on  the  Ist  of  October,  1900, 
became  due  under  their  debenture  against  the  sum 
due  to  the  plaintiffs  for  the  goods.— Nelson  & 
Co.  V.  Fabib  &  Co.,  K.B.D. ;  [1903]  2  K.  B.  367  ; 
72  L.  J.  K  B.  771 ;  89  L.  T.  21. 

10,  Debenturei-^BegiitrcUion — Prior  agreement — 
Date  o/ creation  of  security — Limit  of  time  for  regis^ 
tration — Companies  Act,  1900  (63  &  64  Vict,  e,  48), 
s.  14. — The  fact  of  an  agreement  having  becm 
entered  into  b^  a  limited  company  to  issue  deben- 
tures and  to  giye  them  to  one  who  advances  money 
to  the  company  as  security  for  his  advance,  does 
not  prevent  debentures  subsequently  issued  for  the 
purpoae  being  duly  registered  under  section  14  of 
the  Oompanies  Act,  1900,  more  than  twenty-one 
dAjB  alter  the  date  of  the  agreement,  so  long  as 
they  are  registered  within  twent]f-one  days  Mter 
the  time  of  Sieir  being  sealed  and  issued. 

A  limited  company  on  the  1st  of  March,  1903, 
reaolved  to  issue  certain  debentures,  and  in  order 
to  obtain  an  advance  from  the  pli^tiff,  the  com- 
pany at  the  same  time  agreed  te  give  him  deben- 
tnrea  of  £1,000  as  a  security  for  the  advance. 
These  debentures  were  seal«»d  but  not  registered, 
and  were,  on  the  6th  of  April,  cancelled  and  fresh 
ones  were,  on  the  7th  of  April,  sealed,  and  to  the 
amount  of  £1,000  issued  to  the  plaintiff.  These 
latter  debentures  were  registered  on  the  11th  of 
Apnl. 

field,  that  these  debentures  were  duly  re^tered 
within  the  twenty-one  days  limited  bv  section  14 
of  the  Oompanies  Act,  1900.— Dbfbiss  &  Co.,  Be, 
BoWKEr  t;.  Dbfriis  &  Oo.,  Ch.D.  Buckley,  J.,  253  ; 
[1904]  1  Oh.  87;  73  L.  J.  Oh.  1. 

11.  Debenture^holdere*  action — Dehenturee  Jieid  by  a 
truiiee  for  creditors  of  lenders — Debt  owed  hy  lenders 

.to  company — Bight  of  participation  in  fund  avaiMle 
far  debeniure-Jiolders. — ^P.  was  general  assignee  of 
aho  property  of  a  firm,  S,,  for  the  benefi  of  its 


creditors.  As  such  assignee  P.  was  entitled  to 
certain  debentures  issued  by  a  compauy,  and  was 
registored  as  holder  thereof.  The  firm  8.  was 
indebtAd  to  the  company  in  a  sum  wbich  formed 
part  of  the  property  secured  by  the  debentures. 
The  debentures  were  indorsed  with  a  condition  that 
the  moneys  secured  should  be  p«id  without  reg«rd 
to  any  equities  betweea  the  company  and  the 
original  or  any  intermediate  holder.  A  debenture- 
homers*  action  having  been  brought  against  the 
companv,  and  the  usual  judgment  given,  there  was 
a  fund  m  court  in  the  action  available  for  distribu- 
tion among  the  debenture-holders. 

Held,  that  P.,  not  being  a  hondfide  purohaser  for 
value  of  the  debentures,  could  not  claim  to  share 
in  the  fund  until  the  debt  due  from  the  firm  to  the 
company  had  been  paid  or  brought  into  acoouut, 
notwithstanding  that  he  was  the  registered  holder. 

InreGoy  &  Co.  {Limited),  48  W.  B.  425,  [1900] 
2  Ch.  149,  distinguished.— Bbown  &  Gbbgobt 
(Limitbd),  Bb,  Ch.D.  Byrne,  J.,  412 ;  [1904]  1 
Co.  627;  73  L.  J.  Ch.  430. 

12.  Debentwre-holders*  action— Insufficient  assets — 
Cost  of  second  mortgage  debenture-holders  made 
defendants.—ln  an  action  by  first  mortgage 
deoenture-holders  of  a  limited  company,  in  which 
ihe  company  and  the  second  mortgage  debenture- 
holders  wero  made  defendants,  the  assets  proved 
insufficient  to  satisfy  the  claims  of  the  first  mortgage 
debenture-holders. 

On  the  f  urUier  consideration  of  the  action  the 
question  was  raised  whether  the  second  mortgage 
debenture-holders  made  defendants  ought  to  be 
allowed  tiieir  costs. 

Held,  that  the  second  mortgage  debenture-holders 
made  defendants  wero  not  entitled  to  costs. — 
Clayton  BNOiNBBBnra,  &o.,  Co.,  Bb,  Ch.D. 
Swinfen  Eady,  J.\  90  L.  T.  283. 

13.  Directors  ^Payment  of  interim  dividend  out  of 
capital — Ultr4  vires — MistaJce^Acquiescence  by  sJiare" 
?u>lders— Shareholder's  aetion^-'Form— Proceeds  of 
ultri  vires  act  in  ptaintiJSTs  possession— Bight  to 
maintain  action. — A  shareholder  in  a  lioiited  com- 
pany,  who  has  received  an  unearned  interim  dividend 
paid  by  the  directors  out  of  capital  under  a  bond  fide 
mistake,  knowing  full  well  that  it  was  an  uUrd 
vires  payment,  and  that  the  directors  would 
eventually  ropay  the  amount,  cannot  afterwards, 
suing  either  individually  or  ou  behalf  of  all  the 
other  shareholders,  maintain  an  action  against  the 
directors  for  the  ropayment  of  this  dividend  into 
the  coffers  of  the  company,  if  at  the  time  of  bring- 
ing the  action  he  had  the  proceeds  of  the  tUtrd  vires 
act  hi  his  pocket. 

Decision  of  Byrne,  J.  (reported  20  Times  L.  B.  28), 
reversed. 

Dictum  of  Brott.  L.  J.,  in  FlitcrofVs  case,  31  W.  B. 
174,  on  p.  176,  21  Ch.  D.  619,  on  pp.  634,  636, 
approved.^T0WBB8  v.  Afbioan  Tuq  Co.,  (7.^., 
630 ;  [1904]  1  Oh.  668;  73  L.  J.  Oh.  396;  90  L.  T. 
298. 

14.  Directors— Quorum  of  directors— Besolution — 
Interested  director— Validity  of  resolution— Articles. 
— The  articles  of  a  company  provided  that  any 
director  might  enter  into  a  contract  or  be  iDterested 
in  any  business  with  the  company ;  that  no  director 
should  vote  on  any  matter  relatiog  to  the  contract 
or  business  with  the  company  in  which  he  was 
interosted;  and  that  two  directors  should  be  a 
quorum  for  the  transaction  of  business. 

Held,  that  a  quorum  of  directors  meant  a 
quorum  competent  to  transact  and  vote  on  the 
bnshiess  bef oro  the  board ;  and,  thereloro,  that  a 
resolution  passed  at  a  meeting  of  three  durectors. 
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two  of  whom  were  interested  in  the  snbjeot-matter 
of  the  resolntion,  was  invalid. — Gsetmoitth  Point 
Elizabeth  Railway  and  Coal  Oo.,  Bb,  CLD. 
Farwdl,  J. ;  [1904]  1  Oh.  32 ;  73  L.  J.  Oh,  92. 

15.  Life  asiurance — Deed  of  aetUemeni — Partiei' 
pating  jiolicy-holdarB — Terme  in  proapedus — Bye-lawe 
by  company — Fro/Us  divisible  among  policy-holders — 
Power  reserved  to  company  to  alter  bye-laws — Part  of 
profits  to  form  a  reserve  fund^  Companies  {Memo- 
randum  of  Association)  Act,  1890  (63  &  64  Vict,  c  62) 
—Companies  Act,  1862  (26  &  26  Vict.  c.  89),  ss.  60,  61, 
196,  and  209. — A  life  and  fire  insurance  company, 
oonstitated  under  a  deed  of  settlement,  and  after- 
wards registered  under  the  Compaoies  Acts,  1862, 
csnnot — after  issuing  prospectuses  to  the  puUic 
pointing  out  its  advantages  over  other  mutufd 
societies,  chief  among  whid^  was  the  distribution  of 
the  entire  profits  in  tiie  mutual  department  without 
any  deduction  for  a  reserve  fimd,  and  on  the 
strengtii  of  which  prospectus  a  person  took  out  a 
policy  in  the  mutual  department — afterwards,  even 
though  purporting  to  act  in  pursuance  of  section  1 
of  the  Companies  (Biemorandum  of  Association) 
Act,  1890,  by  substituting  a  memorandum  and 
articles  of  association  for  the  deed  of  settlement, 
deprive  the  participating  policy-holders  of  the 
profits  which  they  previously  enjoyed,  by  setting 
aside  a  certain  amount,  until  a  fixed  sum  should  be 
reached,  to  form  a  reserve  fund. 

A  company  was  constituted  by  a  deed  of  settle- 
ment of  1864  to  carry  on,  amongst  other  matters, 
that  of  life  and  fire  assoranoe.  It  was  afterwards 
registered  under  section  209  of  the  Companies  Act, 
1862,  as  an  unlimited  company.  By  their  deed  of 
settlement  it  was  provided  that  the  profits  of  the 
company  should  bie  ascertained  as  directed  by  the 
bye-laws,  and  it  was  further  provided  that  any 
provisions  of  the  deed  and  even  bye-laws  might  be 
altered  by  a  bye-law  or  bye-laws.  In  the  mutual 
life  insurance  department,  by  virtue  of  a  li^e-law, 
the  policy-holders  were  entitled  to  a  division  of 
any  profits  made  in  that  department  of  the  com- 
pany's business.  The  plaintifiP  took  out  a  policy  in 
that  department  on  his  own  life  on  the  faith  of 
certain  statements  contained  in  the  company's 
prospectuses,  that  no  profits  should  be  set  aside  to 
form  a  reserve  fund.  Afterwards  it  was  proposed, 
with  the  object  of  substituting  a  memorandum  and 
articles  for  their  deed  of  settlement,  to  register  the 
company  under  the  provisions  of  the  (^mpaoies 
(ftfemoranduoi  of  Association)  Act,  1890.  The 
proposed  attides  eet  aside  out  of  the  profits  a 
certain  percentage  until  a  fixed  sum  should  be 
reached  to  form  a  reserve  fund.  The  plaintiff's 
policy  was  taken  subject  to  the  indorsed  conditions, 
whicJi  referred  to  the  deed  of  settlement  and  the 
by-laws  and  to  aoy  documents  deposited  with  the 
company  in  relation  to  the  assurance. 

Held,  that  the  company  could  not,  either  by 
alteriog  its  bye-laws  or  by  alt*'ring  its  articles, 
justify  a  breach  r>f  contract;  that  there  was  a 
contract  for  value  between  them  and  the  plaintiff 
relating  to  the  future  profits  of  a  particular  branch 
of  the  company's  business,  and  that  the  cooipany 
could  not  tht^refore,  by  special  resolution  or  other- 
wise, alter  the  oontracual  right  of  the  plaintiff. — 
Baily  v.  Bbitish  Eqttitablb  Assttbancb  Co., 
C.A.,  649;  [1904]  1  Ch.  374 ;  73  L  J.  Ch.  240 ;  90 
L.  T.  336. 

16.  Memorandum  of  association  —  Alteration — 
Jurisdiction — Company  under  Joint  Stock  Companies 
Acts,  1866.  1867  (19  <fe  20  Vict  c.  47  ;  20  &  21  Vid. 
c.  U)-- Companies  Ad,  1862  (26  &  26  Vid.  c.  89),  ss. 
176,  IIQ—Uompanies  {Memorandum  of  Association) 


Ad,  1890  (63  S  64  Vid.  c  62),  s.  U  sub-tediim  1 ;  s. 
3,  suh'Sedion  2. — ^The  Companies  (Bffemoraiiduni  of 
Association)  Act,  1890,  applies  to  a  oompwoy 
formed  and  registered  under  the  Joint  Stock 
Companies  Acts,  1866,  1867,  so  that  the  oourt  has 
jurisdiction  to  confirm  an  alteration  of  its  menao- 
randum. 

In  re  Nitrophosphate  and  Odams  Chemical  Manwrt 
Co.  {Limited),  (1893)  W.  N.  141,  In  re  Hong  Kcmg 
and  China  Gas  Co.  (Limited),  (1898)  W.  N.  158,  «ad 
In  re  Copiapo  Mining  Co.,  (1899)  W.  N.  26, 
followed. 

In  re  General  Credit  Co.,  (1891)  W.  N.  163,  not 
followed.  •—  Btjfhrates  akd  Tiobis  Stkax 
NAYiaATiON  Co ,  Be,  Ch.D.  Sioii^en  Body.  «/.; 
[1904]  1  Ch.  360;  73  L.  J.  Ch.  176;  90  L.  T.  56. 

17.  Memorandum  of  association — Different  daues 
of  shareholders  ^Bights  of  sTuirehclder^  de/imed  hy 
memorandum— Power  in  memorandum  ^  to  mod^ 
rights — Validity  of  power. — A  provision  in  a  bmouh 
randum  of  assodatSon  of  a  limited  company,  whibk 
memorandum  provides  for  the  division  of  the  o^iitai 
into  different  classes  of  shares  and  preMcibas  lor 
the  rights  and  privileges  of  the  difiiarent  claam  of 
shareholders  inter  st,  that  the  rights  thus  attached 
to  the  different  classes  of  shares  may  from  time  to 
time  be  modified  as  provided  by  tiie  aiii<leB  of 
association,  is  valid;  and  consequently  a  acheaaB 
for  the  reduction  of  the  capital  of  the  oompaay, 
which  involves  such  a  modification,  will  be  Mao- 
tioned  by  the  oourt,  provided  that  it  involvet  no 
unfairness  to  the  shareholders  whose  rights  an 
thereby  affected. — ^Welsbach  Inoahdssckht  Gas 
Light  Co..  Be.  C,A.,  327;  [1904]  1  Oh.  87;  73 
L.  J.  Ch.  104;  89L.  T.  646. 

18.  Mortgage  secttrify— Dissolution  of  compoMif — 
PurchoMcr  of  assets — Vesting  order — Trudee  Ad, 
1893  (66  &  67  Vid.  c.  63).  s.  26,  suh-seetiMi  (&);  «. 
36,  sub'Sedion  1,  dause  (iL)  (e) ;  amd  s.  36. —  where 
a  company  entitled  to  a  mortgage  d^ii  snd  to 
leasehold  premises  comprised  in  the  mortgage  has 
been  dissolved  under  section  143  of  the  Oompames 
Act,  1862,  a  purchaser  from  the  company  eaa, 
under  the  Trustee  Act,  1893,  obtain  an  order  vaal- 
ing  in  him  the  right  to  sue  an^  recover  the  aaast- 
ffsge  debt,  and  vesting  in  him  the  leasehold  pwa 
ises  comprised  in  the  mortgage. — GnncEAL 
AOCIDERT  AssimANOB  CoBFO&ATioir,  Bx,  CAD. 
Farwea,  J.,  332 ;  [1904]  1  Ch.  147  ;  73  L.  J.  Ch.  84 : 
89L.T.699. 

19.  Prospedus — MaUrial  oo/ntrad—Omiseitm  /rem 
prospectus — Damages,  measure  of—Compamiee  AeU 
1867  (30  &  31  Vid.  c  131),  a.  Z8— Directors*  £niW% 
Ajd,  1890  (63  &  64  Viet,  c  64),  s.  3,  subseetum  1.— 
The  House  affirmed  the  decasioa  of  the  Oosnt  cl 
Appeal  (reported  as  Broome  v.  Speak,  [1903]  1  Qb. 
686),  holding  that  while  the  appellant  waa  eesiaiuij 
not  in  fact  fraudulent  he  was  liable  for  the  nnaiaainH 
of  the  documents  from  the  prospectus. — Shxphxajkd 
V.  Bboohx,  H.L.  ;  [1904]  A.  C.  342. 

20.  Prospedus—Unirue  statements — Omieeiom  ef 
contracts— 'LiahUity  of  directors — Diredors*  JLtoWfl^ 
Ad.  1890  (68  &  64  Vid.  c  64),s.3->Obwfi— rfw 
Ad,  1867  (30  &  31  Vid.  c  131).  a.  38.— Upon  Om 
faith  of  the  statements  contained  in  a  proapeetoa 
issued  by  the  defendants  and  their  co-diieoAan* 
the  plaintiff!  became  sbarebolders  in  a  oompaay. 

The  prospectus  contained  certain  nntme  stai 
ments,  and  also  omitted  to  specify  the  datea  ant 
names  of  the  parties  to  a  certain  oontnei  that  I 
been  entered  into  by  or  on  bdialf  of  the  oosnpr 

Held,  as  regards  the  untrue  stataaanti^  thati 
thong^  they  constituted  material  ] 
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and  remained  tininie  to  the  date  of  the  notice  of 
allotment,  yet,  the  defendants  having  reasonable 

Sound  to  believe  that  the  statements  were  true, 
e  plaintaffi  were  not  entitled  te  compensation 
from  the  defendants  under  section  3  of  the  Directors' 
Liability  Act,  1890 ;  and,  as  regards  the  omission 
to  specify  the  dates  and  names  of  the  purties  to 
the  contracts,  that,  the  contracts  being  material  to 
be  known,  the  prospectos  was  to  be  deemed  to  be 
frandnlent  on  uie  part  of  the  defendants  within  the 
meaning  of  section  38  of  the  Companies  Act,  1867, 
and  that  the  plaintiffi  were  entitled  to  damages 
accordingly.— I)K  la  Coub  v.  Qustois,  Ch.D. 
Joyce,  J,;  90L.  T.  615. 

21.  "  Beconstruction  " — "  Amalgamalum  " — Bonus 
to  preference  s7uMreholderi—Bonu$  to  debenture-Jioldera 
—Companiea  Ad,  1862  (25  db  26  Vict.  e.  89),  «.  161. 
—Neither  the  word  *'  reconstruction  "  nor  the  word 
*' amalgamation "  with  reference  to  limited  com- 
panies bear  any  definite  legal  meaning.  These 
words  are  commercial  expressions  having  no  exact 
meaning. 

The  reconstruction  of  a  limited  company  involves 
the  desire  to  preserve  the  undertaldng  of  the  com- 
pany otherwise  than  by  selling  it;  that  in  some 
altered  form  the  undertudng  wm  be  continued  so 
that  the  persons  carrying  it  on  shall  substantially 
continue  to  carry  it  on,  and  that  substantially  the 
same  bosiness  shall  be  continued,  although  all  the 
assets  of  the  company  may  not  pass  to  the  new  or 
resuscitated  company,  and  aU  the  shareholders  of 
the  old  company  may  not  become  the  shareholders 
of  the  new  company.  It  does  not  necessarily 
involve  that  the  new  or  reconstitoted  company 
should  take  over  the  liabilities  of  the  old  company. 
It  is  not  vital,  either,  that  the  whole  assets  or  that 
the  liabilities  should  be  taken  over. 

Amalgamation  of  two  companies  involves  the 
blending  of  the  two  undertakmgs  instead  of  the 
oontinuance  of  either  one.  It  is  not  necessary  that 
the  whole  of  the  two  undertakings  should  become 
blended  or  that  all  the  corporators  should  be  parties 
to  the  transaction  so  long  as  that  is  what  lub- 
atantially  takes  place.  It  may  take  place  either 
by  a  transference  of  undertakings  A.  and  B.  to  a 
new  corporation  C,  or  by  the  continuance  of  under- 
takings A.  and  B.  by  B.  upon  the  terms  that  the 
shareholders  of  A.  shall  become  shareholders  of  B. 
It  is  not  necessary  that  there  should  be  a  new  com- 
pany. There  may  be  a  oontinuance  of  one  of  the 
two  companies  upon  the  terms  that  the  under- 
takings of  the  corporators  of  both  companies  shall 
be  sabstantially  merged  in  one. 

S.  company,  by  its  memorandum  of  association, 
declared  that  its  preference  shareholders  should,  in 
the  event  of  a  windiog  up  for  the  purpose  of  re- 
coDstinotion  or  amalffamation,  have  a  bonus  of  15 
per  cent.    It  issued  debentures  upon  the  tonus  that 
in  the  event  of  a  winding  up  for  the  same  purpose 
the  debentures  should  be  redeemed  at  a  percentage 
over  the  par  value.    The  memorandum  of  associa- 
tion of  A.  company  and  the  terms  of  its  debentures 
contained  similar  provisions.    S.  company  sold  its 
bnsiness  and  most  of  its  assets  to  A.  company  for 
sbares  in  A.  company.    A.  company  subsequently 
sold  the  busineis  and  assttts  it  nad  bought  of  S. 
company  to  I.  company  for  a  sum  equivalent  to  its 
sbare   capital  and  debenture  issue  and  a  further 
•nm.       Subsequently  S.  company  sold  to  a  new 
ooTnpnnj  0.  S.  T.  its  shares  in  A.  company  and  its 
remaining  assets.    S.  company  and  A.  then  went 
into  voluntary  liquidation  for  the  purpose  of  carry- 
ing out  these  figreements  and  thus  enjoying  their 
BMmets,  and  not  for  the  purpose  of  resJizing  and 
dividing  thehr  assets. 


Held,  that  the  companies  were  being  wound  up 
for  the  purpose  of  reconstruction  or  amalgamation, 
and  that  consequently  the  events  upon  which  the 
bonuses  to  the  preference  shareholders  and  the 
debenture-holders  became  payable  had  occurred. — 

SOXTTH  AfBIOAH  SUPPLY  AND  OOLD  StOBAGB  Cc, 

Bb,  Ch.D.  Buckley,  J.,  649. 

22.  Security  for  costs — Liquidator — Misfeasance 
summons — Companies  {Winding-up)  Ad,  1890  (53 
S  54  Vid.  e.  63),  s,  10.— On  the  principle  of  CoufeU 
V.  Taylor,  (1885)  31  Oh.  D.  34,  it  is  not  the  practice 
of  the  court  to  order  a  liquidator  to  give  security 
for  the  costs  of  a  misfeasance  summons. — Stband 
Wood  Co.,  Eb.  C,A.  ;  [1904]  2  Oh.  1 ;  73  L.  J.  Oh. 
550 ;  90  L.  T.  800. 

23.  Shares — CaU  for  amount  remaining  unpaid — 
Forfeiture — Bc'sale  by  company — CertifiaUe  stating 
that  purchaser  is  disaiarged  from  prior  calls — Sub- 
sequent  caU — Liah'lUy  for  future  caUe— -Companies 
Ad,  1862  (25  S  26  Vict.  c.  89},  Table  A,  art.  22.— A 
limited  company,  as  authorized  by  its  articles  of 
association,  declared  forfeited  a  number  of  partly 
paid-up  shares  for  non-payment  of  calls  and  resold 
them  to  the  appellants  upon  terms  embodied  in  the 
certificato  whion  foUowed  the  terms  of  article  22  of 
Table  A,  Schedule  I.,  of  the  Oompanies  Act,  1862. 
This  provided  that  the  purchasers  of  the  shares 
should  be  held  discharged  from  all  calls  the  n  due. 
A  new  call  was  subsequently  made  upon  the  appel- 
lants in  respect  of  these  shares  to  the  extent  of  the 
amount  still  outstanding  and  unpaid. 

Held,  that  the  app^ants  were  liable,  since,  as 
the  certificato  stated,  they  were  holders  of  shares 
not  paid  up  in  fuU. 

Decision  of  the  Oourt  of  Appeal  (51  W.  B.  391, 

11903]  1  K.  B.  461)  affirmed. —  Nbw  Balkis 
iBBSTEUNO  V.  BAimT  GOLD  MiNiNa  Co.,  E.L., 
561 ;  [1904]  A.  0. 165  ;  73  L.  J.  K.  B.  384 ;  90  L.  T. 
494. 

24.  Shares  ^Forged  share  certifioate^Issue  by 
secretary — Liability  of  company — Estoppel. — A  cer- 
tificate of  shares  in  a  limitodl  company  was  deHvered 
by  the  secretary  of  such  company  at  their  offices, 
such  certificate  in  form  being  perfectly  regular.  In 
fact  tiie  certificate  was  a  forgery,  and  was  made  aod 
delivered  by  the  secretary  acting  fraudulently  and 
not  for  or  on  behalf  of  or  for  the  benefit  of  the 
company,  but  solely  for  himself  and  for  his  own 
private  purposes  and  advantage. 

Held,  that  the  company  were  estopped  from 
denying  the  title  of  the  transferees  of  the  shares, 
and  that  they  were  liable  in  damages  for  refusing  to 
place  the  names  of  the  transferees  on  their  list  of 
shareholders. 

Shaw  V.  Port  Phillip  and  Colonial  Gold  Mining  Co. 
{Limited),  50  L.  T.  Bep.  685,  13  Q.  B.  D.  103,  con- 
sidered and  followed. — ^BuBBir  v.  Great  Finoall 
OoNSOLiDATBD  (Limitbd),  K.B,D.  ;  [1904]  1  K.  B. 
650  ;  73  L.  J.  K.  B.  299 ;  90  L.  T.  163. 

25.  Shares — Indemnity — Forged  transfer  of  ttock — 
Innocent  transferee^ Loss  incurred  by  company — 
Liability  as  between  company  and  transferee  to  bear 
loss. — The  transferee  of  a  forged  transfer  of  corpor- 
ation stock  innocently  and  without  negligence  pre- 
sented such  transfer  to  the  corporation  requesting 
them  to  register  the  transfer.  The  corporation, 
acting  without  negligence,  accepted  and  registered 
the  transfer,  and  in  due  course  issued  certificates  to 
the  tran»f eree,  one  of  the  defendants,  as  holder  and 
owner  of  the  stock,  thereby  incurring  liability  to 
the  real  owner  of  the  stock,  whose  name  had  beoi 
forged,  and  in  an  action  subsequently  brought 
agidnst  them  ,by  the  latter  they  were  ordered  to 
make  good  the  loss  sustained  by  him. 
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Held,  that  the  oorporation  having  lej^utered  the 
transfer  in  pnrsnanoe  of  a  statatory  obhgation,  and 
not  Tolnntuiljr,  at  the  request  of  the  transferee,  no 
contraot  by  the  transferee  to  indemnify  the  corpora- 
tion against  any  loss  sustained  in  consequence  of 
their  acting  on  lus  request  could  be  implied. 

Decision  of  Lord  Alverstone,  L.O.J.  (61  W.  E. 
204.  [1903]  1  K.  B.  I).  reTersed.—SHKFFiELD  Cob- 
POBATION  V.  Babclay,  O.A..  64 ;  [1903]  2  K.  B. 
680 ;  72  L,  J.  K.  B.  777 ;  89  L.  T.  227. 

26.  SJiarea — T$$ue  of  $?iare$  at  a  diacount^  Issue  of 
debentures  at  a  discount — Option  to  exchange  debentures 
/or /ully-paid  shares, — The  defendant  company  pro- 
posed to  issue  a  series  of  debentures  at  a  discount 
of  20  per  cent.  The  principal  moneys  secured  by 
the  debentures  were  to  be  repaid  by  the  1st  of 
Norember,  1909,  or  such  earlier  date  as  the  sum 
mi^ht  become  pasraUe  m  accordance  with  the  con- 
ditions indorsed  tiiereon.  Condition  8  made  these 
principal  moneys  immediately  pasrable  in  the  event 
(among  others)  of  the  registered  holder  givins  to 
the  company  a  direction  in  writing  under  condition 
10.  Condition  10  provided  that  the  registered 
holder  of  any  debenture  might  at  any  time  prior  to 
the  1st  of  Mav,  1909,  direct  the  company  in  writing 
to  allot  and  issue  to  him  in  exchange  for  and  in 
satisfaction  of  this  debenture  fully-paid  shares  of 
the  company's  capital  at  the  rate  of  one  share  of 
£1  for  every  £1  of  the  nominal  amount  of  the 
debenture,  and  that  the  company  should,  after  the 
surrender  of  this  debenture,  comply  with  sudi 
direction. 

Held,  that,  in  the  event  of  the  debentures  being 
exchanged  for  shares  immediately  ^!ter  the  issue  of 
the  debentures,  the  practical  result  would  be  the 
issue  of  shares  of  the  nominal  value  of  £100  in 
consideration  of  £80— a  transaction  which  was  pro- 
hibited by  the  Legislature ;  andif  in  fact  the  shares 
were  issued  at  a  discount,  the  honesty  or  good 
intentions  of  the  contracting  parties  would  not 
avul  them.  Lijunotion  granted  restraining  the 
defendants  from  issuing  debentures  in  pursuance  of 
the  scheme.— MosELEY  v.  Kofftfontbin  MncMS 
(LnoTSD),  O.A. ;  [1904]  2  Ch.  109 ;  73  L.  J.  Oh. 
669. 

27.  Shares  —  Transfer  —  Begistnstion — Coneidera^ 
tion  not  truly  stated — Ingujpcient  etamp— Stamp  Act, 
1891  (64  &  55  Vict.  e.  39),  «.  14,  sub-seetUn  4;  «.  17. 
— ^Where,  in  a  transfer  of  shares  in  a  company,  the 
consideration  is  not  truly  stated,  and  the  stamp, 
though  sufficient  for  the  consideration  as  stated,  is 
iniufficient  for  the  true  consideration,  the  company 
are  not  bound  to  register  the  transfer. — Maynabd 
V,  CoNsoLiDATXD  Ebnt  Collhribs  Cobfobation, 
C.A.,  117 ;  [1903]  2  K.  B.  121 ;  72  L.  J.  K.  B.  681 ; 
88  L.  T.  676. 

28.  Shares^Trans/er^-Be/uaal  to  register  transfer 
— Lien  on  shares  —  Diredor  concerned  in  am- 
tract—Companies  Act,  1862  (26  df  26  Vict.  c.  89), 
Table  A  {51)— Vacation  of  office  ipso  facto— ^- 
eUction — Director's  share  of  total  remuneration — 
Extra  eum  wtfd— Ultri  vires — Money  Jiod  and 
received— Mistake  or  failure  of  oonHderatian — BigJit 
to  recover. — A  company  refusea  to  rej^ister  a  transfer 
of  shares  executed  by  W.,  late  a  director,  alleging 
that  they  had  a  lien  on  the  shares  for  money  owing 
by  him.  W.,  when  a  director,  had  become  con- 
cerned in  a  contract  with  the  company  not  disclosed 
to  and  authorized  by  the  board,  in  contravention  of 
an  article  of  association,  which  was  a  modified 
copy  of  clause  67  in  Table  A  of  the  Companies  Act, 
1862.  The  fact  remained  unknown  for  over  two 
years  from  the  date  of  contract,  during  which  time, 


according  to  the  custom  of  the  board,  W.  hsdtwioe 
retired,  Ming  on  each  occasion  re-elected  fortwelra 
months.  The  board's  remuneration  wss  ilxei  at  % 
lump  sum,  divisible  among  its  members  st  the  vOl 
of  the  majority,  and  the  share  received  by  W.  vu 
£39  a  mouth.  On  discovering  the  &oti  the  oom- 
pany  chumed  repayment  of  the  said  monthly  bum 
received  by  W.  since  the  date  of  the  oontnot,  and 
alfoasumof  £400  voted  to  W.  by  the  board  "to 
his  spedal  and  constant  services  dming  the  pait 
year." 

Held,  (1)  (distinguishing  TurhbuU  v.  WestBiditi 
Athletic  Club,  70  L.  T.  Bep.  92)  that  W.  vsosted  hn 
office  ipso  faxio  on  becoming  oonoeraed  in  the 
contract,  and  without  any  act  being  Deoeaaiy  to 
remove  him;  (2)  that  he  was  not  necessarily dii- 
quaUfied  from  re-election,  and  tiiat  the  re-elenoM 
were  in  fact  good,  since  before  their  date  the 
contract  was  complete  and  required  no  exeraae  o< 
discretion  by  W.  as  director;  (3)  thit,  wdn- 
quently,  the  only  fees  repasrable  were  those  for  the 
period  between  the  date  of  the  oontraot  aod  the 
first  re-election ;  (4)  that  either  the  oompsDy  or 
the  board  could  recover  those  fees  as  money  had 
and  received,  and  as  paid  in  mistake  or  for  s  ooo- 
sideration  which  had  failed ;  (6)  followixuc  1%  n 
Geo.  Newman  <fe  Co.,  43  W.  B.  483.  [1895]  I  O. 
674,  that  the  paymentof  £400  to  W.  wasullravirei, 
and  that  sum  with  interest  must  be  refonded;  (^ 
ttiat  on  repayment  of  the  moneys  so  found  din,  lu 
not  before,  the  company  must  register  the  tmtite- 
—Bodega  Co.,  Eb,  Ch.D,  FarweU,  J.,  249;  [19«] 
1  Oh.  276;  73  L.  J.  Oh.  198 ;  89  L.  T.  694. 

29.  Vesting  order — Agreement  for  sale  of  Ww 
patent  by  liquidcUor — No  aeeignment — DissMit*  »f 
company — Bon&  vacantia^rrue^  Act,  1893  (56  i 
67  Vict.  c.  63).  ss.  26,  36  (1)  (ti.)  (c),  3«.-Thi 
liquidators  of  a  limited  company  in  pcooaB  of 
wmdiiig  up  contracted  to  sell  certam  let&ci  pstnt 
to  a  purchaser.  The  purchase-money  wm  ^A 
but,  by  inadvertence,  the  company  was  dusuftd 
before  the  letters  patent  were  assigned.  A  petitioB 
was  presented  asking  for  an  order  anas  the 
Trustee  Act,  1893,  vesting  the  lettecs  patent  mtibe 
purchaser  for  aU  the  estate  of  the  con^any  thffon* 

Held,  that  the  legal  estate  in  the  letters  petnt 
having  vested  in  the  Crown,  the  court  had  no 
jurisdiction  to  make  such  an  order. 

In  re  General  Accident  Assurance  Corporal 
(Limited),  ante,  p.  332,  [1904]  1  Oh.  147,  vA 
follof?ed.— Taylob's  Aobbbmsnt  Tbitbtb,  Bi. 
Ch.D.  Buckley,  J,,  602 ;  73  L.  J.  Ch.  667. 

30.  Voluntary  liquidation— Extraordinary  ge^ 
meeting— Resolution  to  dietribfute  siums  of  wfM^ 
among  officers  and  servants — Validity — Ultri  ▼n*;^ 
A  company,  having  sold  its  undertakmg  aad 
property,  the  directors  sent  out  to  the  shazmldBi 
notices  of  an  extraordinary  general  meeting  ts 
consider  a  resolution  for  the  vmuntary  vrinding  ^ 
of  the  company  with  the  directors  as  liqaidMoa 
and  another  resolution  determining  what  ■■ 
should  be  distributed  among  the  officers  tfj 
servants  of  the  company.  The  directors  also  mm 
circulars  inviting  shareholders  to  aend  them  tk«r 
proxies. 

At  the  meeting  the  resolution  for  vohmitfT 
winding  up  was  duly  carried,  and  the  iibairam 
and  managing  director  tiien  propoaed  a  rmotaH^ 
that  a  sum  equal  to  five  years'  iftlary  should  ^ 
paid  to  himseu  and  the  secretary  and  aoooanti* 
and  a  further  sum  be  distributed  amoiw  ^ 
servants.  This  was  lost  on  a  show  ol  handa.  ^ 
carried  on  a  polL 

The  direoton  then  sent  oat  notioes  of  a  isoo* 
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meetmg  to  ooDfinn  these  resolationfl,  and  again 
iafued  oironlani  inviting  proxies. 

At  the  second  meeting  the  resolution  for  the 
payment  to  the  officers  and  senrants  was  again  lost 
on  a  sbow  of  hands,  bnt  carried  at  a  poll. 

A  dissentient  shareholder  then  brought  an  action 
to  restrain  the  directors  from  giving  effect  to  the 
resolution  on  the  grounds  that  its  carryiog  and 
oonfirmation  were  improperly  obtained,  and  that  it 
was  ultra  vire$  of  the  company  and  invalid. 

Held,  without  deciding  the  first  point,  tiiat  the 
case  fell  within  the  principle  of  Button  v.  West 
Chrk  Railway  Co.,  49  L.  T.  Bep.  420,  23  Ch.  D. 
654,  and  that  the  resolution  was  therefore  ultra 
vires  and  invalid.— Stboud  v.  Boyal  Aquabium 
(liiMiTBD),  CKD,  JMfce,  J. ;  89  L.  T.  243. 

31.  Voluntary  liquidation — Scheme  of  arrange^ 
ment — Assets  insufficient^ Meeting  of  members  in 
classes — Dissent  of  class — No  interest  in  assets — 
Sanction  of  court — Companies  Act,  1862  (25  d;  26 
Vict,  c  89),  s.  161^  Joint  Stock  Companies  Arrange- 
ment Act,  1870  (33  &  34  Vict  c.  104),  s.  2— Com- 
ponies  Act,  1900  (63  &  64  Vict.  c.  48).  s.  24.— 
Where  the  assets  of  a  company  in  liquidation  would, 
if  distributed,  be  insufficient  to  do  more  than  satisfy 
the  creditors  and  those  preference  shareholders  who 
are  entitled  to  rank  first  in  respect  of  capital,  the 
ordinary  shareholders  have  no  interest  in  the  assets, 
even  if  a  scheme  of  reconstruction  gives  them  a 
prospective  advantage.  Therefore  their  assent  to 
the  scheme  is  not  required,  the  advantage  it  offers 
iliem  being  in  the  nature  of  a  gift. — Tea  Oobfoba- 
TiON,  Be,  Sorsbib  v.  Tea  Corporation.  C.A.,  177 ; 
[1904]  1  Ch.  12;  73  L.  J.  Cb.  57;  89  L.  T.  516, 

32.  Voluntary  winding  up  —  Debts  —  Duly  of 
liquidaior — Negligence — Liability —  Companies  Act, 
1862  (25  <fc  26  Vict.  e.  89),  w.  107,  133  138,  143— 
Companies  Act,  1900  (63  &  64  Vid.  c.  48),  s.  25.— 
The  liquidator  of  a  company,  knowing  of  a  debt  due 
by  the  comptny  and  having  sufficient  assets  In  his 
hands,  did  not,  on  the  winding  up  of  the  company, 
pay  the  said  debt.  The  creditor,  upon  hearing  of 
the  dissolution  of  the  company  and  the  distribution 
of  assets,  brought  an  action  against  the  Uqnidator 
for  breach  of  his  statutory  duty  in  not  providiog  for 
the  claims  of  the  creditors,  and,  further,  claimed 
damaees  against  him. 

Hf'Ia,  tbAt  the  liquidator  was  liable. — Pulsford 
v.  Devenish,  Ch.D.  Farwell,  J.,  73 ;  [1903]  2  Ch. 
625 ;  73  L.  J.  Ch.  35. 

33.  Winding  up — Appeal — Order  made  by  registrar 
— Practice — Application  to  judge. — ^When  a  matter 
in  the  winding  up  of  a  company  has  been  heard  by 
the  registrar  and  he  has  made  an  order  either 
granting  or  refusing  the  application,  the  proper 
course  for  those  who  wish  to  reverse  his  decision  is 
to  move  before  the  judge  and  not  to  appeal  to  the 
Court  of  Appeal.— Pretoria  PiETERSBiiRa  Bail- 
way,  Be,  C.A.;  [1904]  2  Ch.  170;  73  L.  J.  Ch. 
551. 

34.  Winding  up — Costs  ^  Order  dismissing  petition 
• — Costs  of  contributories  opposing — Copies  of  evidence 
filed  by  petitioner — Charges  of  fraud  agairist  am- 
tributories — Taxation. — ^The  common  order  dis- 
missing a  winding-up  petition  and  giving  to 
oontributories  opposing  one  set  of  costs  does  not 
include  the  usuu  charges  consequent  on  taking 
copies  of  evidence  filed  oy  the  petitioner  and  the 
company,  even  though  sexious  charges  of  fraud  are 
made  in  the  petition  against  the  contributories; 
if  tbese  extra  costs  are  to  be  allowed,  suffident  and 
■pedal  grounds  must  be  shown  at  the  time  the 
petition  is  dismissed,  and  a  special  direction  must 
DC  given  in  the  order* 


Practice  as  to  costs  and  position  of  oontributories 
on  a  winding-up  petition  discussed. — Ibo  ImrBST- 
ment  Trust  (Limited),  Be.  Ch.D.  Byrne,  J.; 
[1904]  1  Ch.  26;  73  L.  J.  Ch.  71 ;  90  L.  T.  378. 

35.  Winding  up— Damages  owed  company  for  mis- 
feasance— Debenture  debt  owed   by  company — Cross- 

claims — Set- off-— Proper  administration  of  assets. — 
T.  Co.  was  promoted  by  F.  Co.,  and  was  in  liquida- 
tion. T.  Co.  owed  F.  Co.  £5,100  upon  a  debenture. 
It  was  owed  by  F.  Co.,  which  was  also  in  liquida- 
tion, £4,323  under  the  following  circumstances : 
F.  Co.  had  been  held  liable  to  p»y  T.  Co.  £12,000 
as  damages  for  misfeasance,  and,  having  at  the 
time  no  other  creditors,  it  was  ordered  to  pay,  and 
did  pay,  all  its  assets,  which  amounted  to  £7,677, 
to  T,  Co.,  without  prejudice  to  its  rights  to  prove 
in  the  liquidation  of  that  company.  Sabsequently 
other  persons  established  claims  agairst  F.  Co. 
The  liquidator  of  T.  Co.  out  of  this  £7,677  dis- 
tributed about  £3,900  among  its  creditors  other 
than  F.  Co.  as  a  dividend  of  16^.  8d.  in  the  £,  but 
refused  to  pay  any  dividend  to  F.  Co.  until  that 
company  had  paid  it  the  £4,323  still  owing  of  the 
£12,000. 

Held,  that  until  the  dividend  dae  to  the  F.  Co. 
ezoeeded  the  £4,323  owing  by  it,  no  dividend  was 
payable  to  it,  and  that  the  proper  way  of  admiois- 
tering  the  assets  of  the  T.  Co.  was  notionally  to 
add  the  £4,323  to  its  assets,  and,  calculating  the 
dividends  upon  that  total  sum,  only  pay  the  F.  Co. 
the  excess  (if  any)  of  the  dividend  tiius  appearing 
due  to  it  over  the  £4,323. — ^Lebds  and  Hanley 
Theatres  op  Varieties  (Limited),  Be,  Ch.D. 
Buckley,  J.,  506;  [1904]  2  Ch.  45;  73  L.  J.  Ch.  553. 

36.  Winding  up^  Liquidator — Invalid  appointment 
of  liquidator — Claim  for  remuneration. — A.  company 
wbidi  had  resolved  on  voluntary  winding  up  by  a 
resolution  which  was  set  aside  by  the  court  as  in- 
valid appointed  the  appellant  to  be  liquidator.  On 
a  compulsory  winding  up,  the  appellant  sought  to 
prove  as  a  croditor  for  work  done  and  expenses  in- 
curred while  purporting  to  act  as  liquidator  and 
before  he  knew  of  the  invalidity  of  his  appoint- 
ment. 

Held,  that  he  was  not  entitled  to  be  paid  any- 
thing for  services  rendered  as  liquidator,  but  so  far 
as  work  done  had  been  useful  to  the  company  or 
had  been  used  by  the  offidal  receiver  with  full 
knowledge  of  the  facts  he  was  entitled  to  reason- 
able remuneration. — Allison.  Be,  Johnson  v. 
Foster  (Limited),  R.B.D.  ;  [1904]  2  K.  B.  327. 

37.  Winding  up — Liquidator — Official  receiver — 
Duty  as  to  giving  information  to  outside  liquidator — 
Companies  {Winding-up)  Rules,  1903,  rr.  53,  144. — 
Information  obtained  by  the  offioiai  receiver  from 
officers  of  the  company  undf  r  rule  53  of  the  Com- 
panies (Winding-up) Bules,  1903,  is  not  "property" 
of  the  company  within  rule  144  (1),  or  "informa- 
tion respecting  the  estate  and  affnirs  of  the  com- 
pany .  •  .  necessary  or  conducive  to  the  due 
disdiarge  of  the  duties  of  the  liquidator"  within 
the  meaning  of  rule  144  (3),  which  it  is  the  duty  of 
the  official  receiver  to  produce  to  a  liquidator  super- 
seding him  as  liquidator. 

Quoere,  whether  the  court  on  sufficient  evidence 
may  not  direct  the  official  receiver,  as  its  officer,  to 
disclose  the  information  to  an  outside  liquidator. — 
Lake  George  Mines  (Limited),  Be,  Ch.D.  Byrne, 
J. ;   [1904]  I  Ch.  803. 

38.  Winding  up — Proof— Solicitor's  lien — Scde  of 
company's  property — Secured  creditor — Amendment  or 
vnthdrawal  of  proof —Inadvertence — Bankruptcy  Act, 
1890  (53'tfc  54  Vict.  c.  71),  s.  S-- Companies  {Winding- 
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up)  Ad,  1890  (63  ifh  54  Vict.  c.  63),  Schedule  /., 
clau$e  8* — A  Bolidtor  to  a  oompsny  in  ooune  of 
being  wonnd  up  was  a  creditor  of  the  compaDT  to  a 
large  amount  for  costs,  for  which  he  proved  in  the 
comi>any's  windiog  np,  but  without  disclosing  any 
security  held  by  him  ag^ainst  the  oompany.  At  the 
time  he  held  a  lien  for  this  amount  upon  certain 
documents  and  title  deeds  belonging  to  the 
company.  On  the  sale  by  the  liquidator  of  a 
portion  of  the  company's  property,  the  solicitor, 
who  was  employed  for  the  purpose,  and  to  whom 
the  purchase-money  had  been  paid,  handed  over 
the  title  deeds  to  the  purchaser  without  informing 
the  liquidator  that  he  did  so  without  prejudice  to 
his  lien,  retained  the  sum  due  to  him  from  the 
company  and  handed  over  the  balance.  No 
arrangement  of  any  kind  had  ever  been  made 
between  the  parties,  but  the  liquidator  was  aware 
that  the  documents  were  in  the  solicitor's  possession. 
On  an  application  hy  the  solicitor  to  be  aUowed  to 
withdraw  or  amend  his  proof, 

Held,  that,  imder  the  circumstances,  be  was  not 
entitled  to  do  so,  as  he  had  not  proved  inadvertence, 
and  also  had  allowed  the  liquidator  to  alter  his 
position  on  the  assumption  that  the  aoltcitor  had  no 
Uen.— Safety  Explosivbs  (Limited),  Eb  (7.-4., 
470;  [1904]  1  Oh.  226;  73  L.  J.  Oh.  184;  90  L.  T. 
331. 

89,  Winding  up — Sharee — Transfer — RegistrcUion 
— Special  reeolution  for  reconairudion  before  registra- 
Hon  of  transfer — Delay  of  company — Application  for 
registration  nunc  pro  tunc — Notice  of  dissent  from 
resolution — Liquidation  proceedings — Companies  Act, 
1862  (25  <t  26  Vid.  c.  89),  ss.  35,  98.  131,  161,  and 
162. — Two  transferees  of  two  sets  of  fully  paid-up 
shares  in  a  company,  trausfenred  at  di£Eerent  times, 
repeatedly  applied  to  the  secretary  that  they  should 
be  registered.  The  secretary  replied  that  these 
transfers  would  be  submitted  at  we  next  meeting 
of  the  company.  Before  these  shares  were 
registered  in  tiie  names  of  the  transferee,  however, 
the  company  was  voluntsrily  wound  up,  and  a 
special  resolution  for  reconstruction  passed.  The 
transferees  thereupon  sent  in  notices  of  dissent  to 
the  resolution,  imder  section  161  of  the  Oompanies 
Act,  1862 ;  and  as  the  liquidator  refused  to  register 
their  namei,  applied  to  have  these  transfers 
registered  nunc  pro  tunc,  and  the  certificates  sent 
them. 

Held,  that,  as  unnecessary  delay  had  taken  place, 
the  court  had  power  under  section  35  of  the 
Oompanies  Act,  1862,  even  after  liquidation,  to 
make  an  order  nunc  pro  tunc,  if  it  did  not  work 
injustice  to  anyone,  but  such  order  was  not  ex 
debito  justitice,  but  only  at  the  discretion  of  the 
court. 

Judgment  of  Buckley,  J.,  varied. 

In  re  Joint  Stock  Discount  Co,,  Nation* s  case,  15 
W.  B.  143,  L.  B.  3  Eq.  77,  discnssod  and  followed. 
—Sussex  Brick  Co.,  Be.  C.A.,  371 ;  [1904]  1  Oh. 
598 ;  73  L.  J.  Oh.  308 ;  90  L.  T.  426. 

40.  Winding  up^Statute  of  Limitations — Arrears 
of  dividends— Sums  due  as  return  of  capital  in 
pursuance  of  reduction  of  capital  —  Specialty 
or  simple  contract  debts. — The  xight  of  a  share- 
holder in  a  limited  company  to  sue  for 
dividends  on  ordinary  shares  in  arrear  for  more 
than  six  years,  but  lees  than  twenty  years, 
is  not  barred  by  the  Statute  of  Limitations,  as 
such  arrears  are  in  the  nature  of  specialty,  and 
not  simple  contract,  debts.  The  same  principle 
applies  to  sums  due  for  capital  returnable  to  the 
shareholders  in  pursuance  of  a  resolution  for 
reduction  of  capital  sanctioned  by  the  court. —  J 


Abtizans  Land  and  Mortgage  Corporation,  Ri, 
Ch,D.  Byrne,  J.,  330;  [1904]  1  Oh.  796;  73  L.  J. 
Oh.  581. 

41.  Winding  up — Supervision  order — Satnos  of 
liquidator  —  Costs  —  Companies  Winding-up  RmUs, 
1890,  r.  35.— In  rule  35  of  the  Companies  Windrng- 
up  Bules,  1S96,  the  words  "unless  preeentad  hf 
the  company  **  govern  the  rule  throughout,  and  not 
merely  the  first  paragraph,  and  ther^bre«  whsn 
a  company  in  course  of  voluntary  windiiig  iq» 
presents  a  petition  for  a  supervision  ordar,  it  is  not 
necessary  to  serve  the  petition  upon  the  liquidate, 
and  the  costs  of  doing  so  will  not  be  allowed.— 
Chester  &  Co.,  Bb,  Ch,D.  Buckley,  •/.,  189. 

OOMPBOMISE  :— 

Pradice — Poufer  to  bind  absent  parties — TiMf- 
limit  for  absent  parties  to  come  in — R.  8.  (\^  1883, 
ord.  16,  r.  9a. — In  an  action  brought  by  certain 
bond-holders  of  a  raUway  company  agahist  tMr 
trustees  and  the  company  claiming  the  enioroeoMBl 
of  the  trusts  under  which  the  moneys  subecfibed  in 
respect  of  the  bonds  were  held,  the  court  in  1894 
sanctioned  a  scheme  for  compromise  under  which 
all  the  bond-holders  were  to  receive  a  oertatn  sum 
in  respect  of  each  bond.  The  scheme  was  aanctioned 
by  the  Court  of  Appeal,  and,  under  ord.  16.  r.  9a, 
made  binding  <^n  all  the  bond-holders  of  the  com- 
pany. A  small  minority  of  bond-holders  faOed  to 
claim  their  rights  within  six  years  from  the  saae- 
tioning  of  the  compromise,  and  the  railway  oon- 
pany  applied  for  an  order  limiting  the  time  witbti 
which  the  outstanding  bond-holders  must  aoorpt 
the  scheme  or  be  excluded  therefrom. 

H^d,  that  the  court  had  jurisdictioa  to  maks 
such  an  order. 

Decision  of  the  Court  of  Appeal  {svh  nom,  CoiUmg- 
ham  V.  Sloper,  49  W.  B.  404,  [1901]  1  Ob.  l&f] 
reversed.— Saraoossa  and  Mbditsrranxax  Bail- 
way  V.  OOLLINGHAM.  KL.,  609;  [1904]  A.  0.  Ia9 ; 
73  L.  J.  Ob.  568 ;  90  L.  T.  212. 

See  also  Executor,  2. 

CONFLICT  of  LAWS  :— 

1.  Contrad  made  and  to  be  performed  ahroai — 
Contrad  obtained  by  moral  coercion — Agreement  fa 
stifle  prosecution — Validity  according  to  law  of  foreign 
country — Enforcement  in  England, — TIm  deleodaaVs 
husband  having  misappropriated  monf  y  whieb  bttd 
been  entrusted  to  him  by  the  plaintiff  in  Fraaoe  for 
a  specific  purpose,  the  parties  being  all  domioilad  as 
France,  the  plaintiff  mduced  the  defendant,  by 
threats  to  prosecute  her  husband  and  thus  to  da- 
honour  her  name  and  that  of  her  childrna,  to  agn 
an  ag^reement  to  pay  the  money  by  instahnenfa  oat 
of  her  own  property.  The  agreement  waa  made  as 
France,  and  was  intended  to  be  performed  tbera, 
and,  according  to  the  evidence,  wat  valid  aocording 
to  the  law  of  France.  The  defendant  paid  some  of 
the  instalments  due  under  the  agreemeat,  and 
having  cOme  to  reside  in  Eogland  an  action  wat 
brought  against  her  in  Eogland  to  recover  f  urths 
instalments  under  the  agreement. 

Hf  Id,  that,  as  the  agreement  was  obtained  froa 
the  defendant  by  moral  coercion,  it  wat  not  enfosaa- 
able  in  England,  even  though  it  might  be  vafid 
according  to  the  law  of  France. 

Judgment  of  Wright.  J.  (51  W.  B.  683,  [1903^  * 
K,  B.  114),  reversed.— EATJFKAir  v.  Gebsov,  C.Ik., 
420;  [1904]  1  K  B.  591 ;  73  L.  J.  K.  B.  320;  * 
L.  T.  608. 

2.  Scotch  law—Scotch  marriage  contract  mmde  i« 
Scotland — Lex  loci — Intention  of  parties — Life  inter- 
est by  V)ay  of  alimentary  provision — Inalitnabk  Uf' 
interest  in  domiciled  En gHshman— Fraud  upon  crri** 
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tor$ — Public  policy* — As  a  general  rule  the  law  of 
the  matrimoDial  domioil  is  applicable  to  a  oontraot 
in  oonsideration  of  marriage,  but  this  rule  yields 
to  the  intention  of  the  parties  that  some  other  law 
shall  be  applied,  in  which  case  e£Eect  will  be  given 
in  the  courts  of  the  country  of  the  matrimonial 
domioQ  to  the  provisions  of  the  oontraot  in  accord- 
ance with  the  f  oreigpi  law,  so  long  as  the  provisions 
are  not  contrary  to  public  policy. 

By  a  Scotcn  marriage  contract  a  domiciled 
Scotchwoman  settled  property  upon  trust  to  pay 
the  income  to  her  intended  husband,  a  domicued 
Englishman,  for  his  life,  and  the  contract  con- 
tained a  declaration  that  all  payment  to  the 
husband  should  bd  *' strictly  immentary,'*  and 
**  not  assignable  nor  liable  to  arrestment  nor  other 
legal  diligence  at  the  hands  of  his  creditors."  The 
trustees  of  the  settlement  were  English,  and  the 
trusts  had  been  administered  in  England.  The 
husband  purported  to  charge  his  life  estate. 

Held  (by  Yaughan  Willums  and  Cozens-Hardy, 
li.JJ.,  Stirling,  L.J.,  dissentiente^  that  the  intention 
of  the  parties  being  that  the  Scotch  law  should 
apply  to  the  marriage  contract,  the  husband  could 
take  no  greater  interest  than  the  Scotch  law  would 
allow  him,  and  as  the  nature  of  the  interest  given 
by  the  contract  ought  not  to  vary  with  tiie  domioil 
of  the  husband,  Uie  English  courts  woald  give 
effect  to  the  Scotch  law,  the  gift  of  an  inalienable 
life  interest  to  a  man  not  being  contrary  or  repug- 
nant to  the  public  policy  of  English  law. 

Decision  of  Joyce,  J.  (51 W.  B.  586),  reverM.— 

FiTZOBBAU),   Ek.    SUBMAN  V.    FiTZGBBALD.    C.J., 

432 ;  [1904]  1  Oh.  573 ;  73  L.  J.  Ch.  436 ;  90  L.  T. 
266. 

CONTEliPT :— 

1.  Married  woman — Right  to  he  heard — Costs — 
Separate  estate — Restraint  cm  anticipation — *^  Pro- 
ceeding instituted  " — Summons  in  divorce  suit— 
Married  Women's  Property  Act,  1893  (56  &  57  Vict, 
c*  63),  s.  2. — If  an  appaUent,  who  is  in  contempt 
of  court,  alleges  that  the  order  from  which  he  Is 
appealing  was  made  without  jorisdiction,  the  court 
will  not  refuae  to  hear  him  on  account  of  his  con- 
tempt, although  the  order  appealed  from  was  made 
after  the  contempt  had  been  committed. 

In  a  divorce  suit,  in  which  the  husband  was  the 
petitioner,  a  decree  was  made  for  dissolution  of  the 
marriage  and  that  the  child  of  the  marriage  diould 
be  delivered  up  to  the  custody  of  the  petitioner  by 
the  respondent.  The  respondent  (the  wife)  appliea 
that  the  decree  might  be  varied  by  entrusting  the 
custody  of  the  child  to  herself,  ana  gave  an  under- 
taking not  to  remove  the  child  out  of  the  jurisdic- 
diction.  On  the  10th  of  March,  1903,  the  wife's 
application  was  dismissed,  and  it  was  ordered  that 
the  husband's  costs  of  and  incident  to  this  applica- 
tion should  be  payable  out  of  the  separate  property 
of  the  wife,  notwithstanding  that  such  property 
was  subject  to  a  restraint  on  anticipation ;  and  it 
was  further  ordered  that  the  child  be  forthwith 
delivered  up  by  the  wife  to  the  custody  of  the 
husband  "until  further  order."  The  wife,  how- 
ever, in  breach  of  her  undertaking,  secretly  sent  the 
child  out  of  the  jurisdiction  shortly  before  the  10th 
of  March,  and  went  out  of  the  jurisdiction  herself 
on  that  day.  On  the  12th  of  Slarch  an  order  wan 
made  declaring  the  wife  in  contempt  for  breach  of 
her  undertaking.  On  the  12  th  of  May  the  wife 
gave  notice  of  appeal  against  so  much  of  the  order 
of  the  10th  of  March  as  directed  the  payment  of  the 
costs  of  her  application  (dismissed  on  that  day)  out 
of  her  separate  pro^^y,  notwithstanding  the 
restraint  on  anticipatioo.    The  wife  was  still  in 


contempt  at  the  time  her  appeal  came  on  for 
hearing. 

Held,  that,  notwithstanding  her  contempt,  the 
appellant  was  entitled  to  be  heard. 

Held,  further,  that  the  wife's  application  to  have 
the  decree  in  the  divorce  varied — which  application 
was  dismissed  on  the  10th  of  March — was  merely  a 
»tep  in  the  divorce  suit,  and  not  a  '*  proceeding 
instituted  by "  the  wife  wiUiin  the  meaning  of 
section  2  of  the  Married  Women's  Property  Act, 
1893 ;  and  oonsequentJy  that  so  much  of  the  order 
of  the  10th  of  March  as  directed  payment  of  the 
costs  out  of  the  separate  property  restrained  from 
anticipation  of  the  married  woman  was  void  for 
want  of  jurisdiction,  and  should  be  discharged. 

Decision  of  Jeune,  P.  ([1903]  P.  141, 51  W.  B.  Dig. 
63),  reversed.— GoBDON  v.  Gobdon  and  Goedon, 
a  A.,  389;  [1904]  P.  163;  73  L.  J.  P.  41 ;  90  L.  T. 
597. 

2.  Practice— Offence  triable  at  assizes  only — Power 
of  High  Court  to  commit  /or  contempt — Judicature 
Act,  1873,  ss.  16,  29.— Where  preliminary  proceed- 
ings having  been  begun  in  a  petty  sessions  court 
for  an  offence  which  was  only  triable  at  assizes, 
and  before  the  person  charged  was  committed  for 
trial,  there  was  published  comment  in  a  newspaper 
tending  to  interfere  with  ike  fair  trial  of  the  charge, 
it  is  within  the  power  of  the  High  Court  to  com- 
mit the  publisher  for  a  contempt  of  court,  the 
assize  court  being  by  sections  16  and  29  of  the 
Judicature  Act,  1873,  constituted  a  part  of  the 
HiKh  Court.— Bex  v.  Pabkb,  K.B.D.,  215;  [1903] 
2  K.  B.  432;  72  L.  J.  K  B.  839;  89  L.  T.  439. 

CONTBA.OT:— 

1.  Agreement  with  a  borough  council  to  do 
scavenging  work  as  might  be  required — Implied  obliga- 
tion on  council  to  provide  employment, — In  an  agree- 
ment between  a  contractor  and  a  municipal  cor- 
poration, whereby  the  contractor  agreed  to  supply 
horses,  carts,  &c.,  as  might  be  required  for  the 
scavenging  of  a  certain  district  for  one  year  at 
certain  agreed  rates,  the  court,  upon  consideration 
of  all  the  terms  of  ih%  contract,  held  that  no  term 
coidd  be  implied  imposing  on  the  corporation  the 
duty  of  giving  employment  to  the  contractor  so  as 
to  enable  him  to  earn  payment  under  the  contract. 

Observations  on  dicta  of  Cockbum,  O.J.,  in 
Churchtvard  v.  The  Queen,  14  L.  T.  Bep.  57,  L.  B. 
1  Q.  B.  173.— Moon  v.  Cambkrwell  Cobpoba- 
TION,  (7.4. ;  89  L.  T.  595. 

2.  Assignability  —  Neo  company  —  Action  by 
assignee. — By  a  contract  between  T.,  the  owner  of 
a  chalk  quarry,  and  a  cement  manufacturing  com- 
pany, who  were  owners  and  occupiers  of  neigh^ 
bouring  land,  it  was  agreed  that  T.  should  supply 
so  mucn  chalk  during  a  period  of  fifty  years  (as 
therein  provided)  as  the  company  should  require 
for  the  manufacture  of  cement  on  the  said  land. 

Held,  that  the  company  were  entitled  to  assign 
the  benefit  of  this  contract  to  a  new  company,  who 
could  enforce  it  against  T. 

Decision  of  the  Court  of  Appeal  (51  W.  B.  81, 
[1902]  2  K.  B.  660)  (Lord  Bobertson  dissenting) 
affirmed.— ToLHURST  v.  Associated  Portland 
Cement  Manufacturers,  H,L.,  143 ;  [1903J  A,  C. 
414;  72  L.  J.  K.  B.  834  ;  89  L.  T.  196. 

3.  Consideration — Agreement  to  accept  debt  by  tn- 
stalments — Subsequent  agreement  for  payment  by  in^ 
stalments  after  death — Right  to  daim  whole  debt — 
Appropriation  of  payments — Rule  in  Clayton's  case, 
— A  deceased  testator  had  been  accustomed  for 
many  years  to  pay  moneys  to  the  defendant,  who 
had  out  of  such  moneys  made  all  necessary  pay- 
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mente  for  tbe  deoeaaed ;  and  a  balance  wai  ttrnok 
every  quarter,  and  on  suoh  balance  the  defendant 
allowed  interest  at  10  per  cent,  per  annum. 

By  an  agreement  in  February ,  1897,  in  considera- 
tion of  the  defendant  making  use  of  certain  moneys 
of  the  deceased  and  paying  interest  for  the  same 
at  10  per  cent.,  the  deceased  agreed  to  accept  £25 
every  quarter  in  part  payment  of  the  principal 
that  might  be  due  from  the  defendant  to  the 
deceased;  and  some  months  afterwards  another 
agreement  was  made  whereby  the  deceased  agreed 
thEkt  in  the  event  of  his  death  all  his  moneys  in  the 
possession  of  the  defendant  at  the  time  of  his 
death  should  be  repaid  in  quarterly  payments  of 
£25,  to  include  principal  and  inttt^st,  until  the 
whole  should  be  paid,  and  that  no  person  should 
be  entitled  to  enforce  payment  of  any  larger  sum. 

No  instalments  as  such  had  been  paid  by  the 
defendant  under  the  first  agreement,  but  the 
defendant  had  continued  to  make  payments  on  the 
deceased's  behidf  as  requested  out  of  the  moneys 
from  time  to  time  paid  to  him  by  the  deceased. 

The  deceased  died  some  years  afterwards,  the 
defendant  then  having  a  considerable  sum  belonging 
to  the  deceased. 

In  an  action  brought  by  the  executors  of  the 
deceased  to  recover  the  whole  sum  due  to  the 
deceased  at  the  time  of  his  death, 

Held,  giving  judgment  for  the  defendant,  that 
there  was  sufSdent  consideration  to  support  both 
agreements,  which  were  therefore  good,  and  that 
under  the  second  agreement  the  defendant  was  not 
bound  on  the  deatu  of  the  deceased  to  pay  the 
whole  sum  then  due ;  and,  further,  that  as  to  the 
instalments  aUeged  to  be  due  under  the  first  agree- 
ii^ent,  the  payment  made  by  the  defendant  from 
time  to  time  to  the  deceased,  must,  according  to 
rule  in  Clayton*$  case,  be  taken  to  have  been  impro- 
priated to  and  paid  in  respect  of  these  instilments, 
which  were  therefore  satisfied. — ^Eoa  v.  Craig, 
K.B.D.  ;   89  L.  T.  41. 

4.  Duration,  fixed  period  of— Const rttction — 
Implied  term — Necessary  implication. — By  a  contract 
made  between  the  plaintiffs,  who  were  wholesale 
dealers  in  tobacco,  and  the  defendant,  a  retul 
tobacconist,  it  was  agreed  that,  in  consideration  of 
the  defendant  undertaking  to  become  a  customer 
of  the  plaintiffs  and  to  purchase  goods  direct  from 
them,  and  not  to  lign  any  agreement  with  any  other 
firm  in  the  tobacco  trade  wluch  should  prevent  him 
from  dealing  with  the  plaintiffs,  the  plaintifis 
would  for  the  next  four  years  distribute  as  an  annual 
bonus  among  their  customers,  including  the 
defendant,  and  in  proportion  to  the  purchases  made 
by  them  respectively,  a  certain  fixed  annual  sum, 
and  also  the  expected  net  profits  on  goods  sold  by 
the  plaintiffs  in  the  United  Kingdom  during  that 
period.  Before  the  four  years  had  expired  the 
plaintiffs  sold  their  business  to  third  persons.  In  an 
action  for  the  price  of  goods  sold  to  him  the 
defendant  countemaimed  against  the  plaintiffs  for 
damages  for  breach  of  contract. 

Held,  affirming  the  judgment  of  Lord  Alverstone, 
L.C.  J.  ([1903]  2  K.  B.  287),  that  upon  the  true  con- 
struction of  the  contract  there  was  an  absolute 
imdertaking  on  the  part  of  the  plaintiffs  to  dis- 
tribute for  a  period  of  four  years  among  their 
customers  the  fixed  annual  sum  and  expected  net 
profits,  and  that  a  term  must  neoessarily  be  implied 
that  the  plaintiffs  would  not  during  that  period  do 
any  act  which  would  put  it  out  of  their  power  to 
carry  out  their  contract  to  distribute  these  sums, 
and  that  the  defendant  was  entitled  to  damages. — 
Ogdens  (Limited)  v.  Nelson.  The  Same  v, 
Teliord,  a  a.  ;  [1904]  2  K.  B.  4l0;  90  L.  T.  656. 


5.  Impossibility — Contrad  to  supply  refreshmads 
for  steamer  for  Coronation  Naval  Reuiew^Gkeqwe 
given  in  part  payinent— 'Review  abandoned — Coaditioa 
in  contract  that  if  review  was  canedled  bi/ore  ea;terer 
incurred  expense  there  should  be  no  liability  on 
charterers.— The  plaintiff  and  the  defeadaats 
entered  into  a  contract  whereby  the  former  was,  in 
consideration  of  £300,  to  be  paid  in  advanoe,  to 
supply  refreshments  on  board  a  pleasure  st«am« 
chartered  by  the  latter  for  the  purpose  of  taking 
passengers  to  see  the  Ooronation  Naval  Beview.  In 
the  letter  accepting  the  contract  the  defendnti 
wrote.  **  It  is,  of  course,  understood  that  in  the 
event  of  the  cancellation  of  the  review  before  say 
expense  is  incuned  by  the  caterer  there  shall  be  no 
liability  on  our  side."  Rnoloeed  in  this  lettar  w« 
a  cheque  for  £300  in  part  payment  of  the  oositnet 
The  review  was  on  the  next  day  cancelled  betos 
any  refreshments  were  supplied  or  the  cheqaa  pre- 
sented for  payment,  ana  the  defendants  stored 
payment  of  the  cheque. 

Held,  tiiat  upon  the  true  oonstniotioo  of  te 
contract,  the  parties  had  agreed  that  if  the  leviev 
was  cancelled  there  was  not  merely  to  be  a  relesss 
of  both  from  any  further  perf ormanoe  tbeceniidcr, 
but  as  nearly  as  possible  a  restitutio  ad  integrum^  i 

therefore  the  plaintiff  was  not  entitled  to 

the  value  of  the  cheque. 

Semble,  the  fact  that  the  part  payment  wi 
by  cheque,  which  had  not  been  cashed  beloie  tbe 
review  had  been  officially  announced  at  oaaceBsd, 
did  «ot  alter  the  rights  of  the  parties. 

Chandler  v.  Webster,  ante,  p.  290,  [1904]  1  K.  B. 
493,  distinguished.— EUiiOTT  v.  Gbx7T0HI.ky,  CM 
499;  [1904]  1  K.  B.  665;  73  L.  J.  K.  B.  406;  M 
L.  T.  497. 

6.  ImpossibUUy—Coronation  procession — Hire  of 
room  to  view — Abandonment  of  procession — Mamtf 
payable  be/ore  abandonment — Recovery  back  of  memts 
paid. — ^The  plaintiff  hired  from  the  defendant  a 
room  in  a  house  in  Pall  Mall  to  view  the  Ooronation 
procession  on  the  26  th  of  June  for  the  saei  of 
£141  15s.,  pavable  immediately.  Thei^atntiff  pnd 
£100  to  the  defendant,  and  iubiequently,  in  eon- 
sequence  of  the  illness  of  tbe  King,  the  procowioB 
on  the  26th  of  June  was  abandoned.  The  plawtoff 
sued  to  recover  back  the  £100  which  he  had  paid 
to  the  defendtnt,  on  the  ground  of  total  failnza  of 
consideration,  and  the  defendant  counter daiBMd 
for  £41  15s.,  the  balance  of  the  £141  15s. 

Held,  that  the  further  performance  of  tha  con- 
tract having  been  rendered  impossiUe  by  an  eiaat 
which  happened  without  the  default  of  either  pec^, 
upon  the  doctrine  of  Tay^  V.  CaldweU,  11  W.  B. 
726,  3  B.  &  S.  826,  the  contract  was  not  avoidad 
ab  initio,  but  remained  good  and  valid  np  to  ths 
ascertainment  of  the  impossibility  of  perlon 
and  anything  done  and  any  rights  acquired 
it  up  to  that  time  remained  gcwd,  the  parties 
merely  relieved  from  the  further  performaaoa  ef 
the  contract ;  that  therefore  the  doctrine  at  to  total 
failure  of  consideration  was  not  applioabla;  and 
that  the  plaintiff  could  not  recover  oaok  the  £100* 
and  ihat,  as  the  whole  sum  of  £141  15s.  aocrasd 
due  before  the  abandonment,  the  defendant  wai 
entitled  to  reooTcr  the  £41  16s.,  the  unpsid  balaiwi 
of  that  amount.— Chandler  v.  WsBsm,  C.A» 
290;  [1904]  1  K.  B.  498 ;  73  L.  J.  K.  B.  401;  » 
L.T.  217. 


7.  Impossibility — Hire  of  ship—Purpose  of  hi 
Failure  of  consideration  — Breach  of  comtrmH  — 
Damages.— The  fact  that  in  a  contract  for  hire  of  % 
vessel  the  objects  of  the  hirer  are  stated  doss  noi 
constitnte  those  objects  the  basis  of  the  oontraot  s» 
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as  to  disoharge  the  parties  in  the  event  of  the  per- 
formance of  thoae  objects  beoominp^  possible.  A 
ship  was  hired  by  agreement  in  writing  '*  for  the 
purpose  of  viewing  the  naval  review  and  for  a 
day's  cruise  round  the  fleet."  On  the  postpone- 
ment of  the  naval  review  the  hirer  declined  to 
proceed  with  the  contract. 

Held,  that  this  was  not  a  joint  speculation  by 
the  hirer  and  the  owners  of  the  ship,  but  that  the 
zisk  was  the  hirer's  alone;  nor  was  the  taking 
place  of  the  review  the  basis  for  the  performance  of 
the  contract  Consequently  the  hirer  was  not  dis- 
charged from  the  contract,  and  was  liable  in 
damages  for  its  breach.— Hebne  Bay  Steamboat 
Co.  V.  HuTTON,  C./l.,  183;  [1903]  2  K.  B.  683; 
72  L.  J,  K.  B.  879 ;  89  L.  T.  422. 

8.  Impossibility — Hire  of  ship  for  Coronation  Naval 
JReview — Money  payable  and  paid  be/ore  review  post- 
poned — Bight  to  recover  money  so  paid — Practice — 
-  Cosis — Depriving  snccesss/ul  defendant  of  costs — Dis  - 
cretion  of  Judge-- Judicature  Act,  1890  (63  &  54  Vict, 
c,  44),  «.  5. — In  an  action  the  plaintiffs  sued  to 
recover  £1,500,  the  amount  paid  by  them  for  the 
bire  of  a  steamer  belonging  to  the  defendants  for 
the  naval  review  at  Spithead  on  the  occasion  of  [his 
Majesty's  coronation,  which  was  fixed  to  take 
place  on  the  28th  of  June,  1902,  but  was  post- 
poned. 

Held,  that,  although  the  money  had  been  paid 
liefore  it  was  known  that  owing  to  the  King's 
illness  the  review  could  not  take  place,  the  defend- 
ants were  entitled  to  retain  the  whole  of  the  £l,5&0 
-which  had  been  paid  to  them  by  the  plaintiffs. 

Held,  also,  that  there  were  no  materials  before 
the  judge  at  the  trial  upon  which  he  could  exercise 
any  discretion  with  regard  to  depriving  the 
defendants  of  their  costs  merely  because,  in  his 
opinion,  it  was  a  case  for  compromise,  and  his 
offer  to  act  as  arbitrator  had  been  declined  by  the 
defendants,  and  the  order  on  that  point  was 
accordingly  reversed. 

BlakeUy  v.  Muller,  19  Times  L.  R.  186,  88  L.  T. 
90,  51  W.  B.  Dig.  40,  approved.— CrviL  Sebvioe 

CO-OPEKATTVE  SOCIBTY  V.  GENERAL  StEAM  NAVI- 
GATION Co.,  (7.^.,  181 ;  [1903]  2  K.  B.  766 ;  72 
X.  J.  K.  B.  933:  89  L.  T.  429. 

9.  Impossibility — Implied  term — Substance  of  con- 
tract— Surrounding  circumstances. — By  a  contract  in 
uniting  the  defendant  agreed  to  hire  from  the 
plaintiff  a  flat  in  Pall  Mall  for  the  26th  and  27th 
of  June,  1902,  on  which  days  it  had  been  announced 
that  the  Coronation  processions  would  pass  along 
Pall  Mall.  The  defendant  paid  a  deposit  at  the 
time  of  the  contract.  The  contract  contained  no 
reference  to  the  processions  or  to  any  particular 
purpose  for  which  the  flat  was  hired.  The  proces- 
sions not  having  tsken  place,  the  defendant 
declined  to  pay  the  balance  of  the  agreed  rent. 

Held,  that  the  plaintiff  ooiUd  not  recover  the 
Imlance  of  the  rent,  inasmuch  as  the  taking  place 
of  the  processions  must  in  the  circumstances  be  held 
\o  have  been  the  foundation  of  the  contract,  and 
the  parties  had  not  at  all  in  their  contemplation  the 
risk  tiiat  the  processions  might  not  take  place  on 
the  dates  fixed.— Erell  v.  Henry,  C,A„  246 ; 
[1903]  2  K.  B.  740 ;  72  L.  J.  K.  B.  794;  89  L.  T. 
328. 

10.  Option  for  six  months — Lunar  or  calendar 
manihs— Expiry  of  period — Agreement  for  extension 
implied  from  conduct  and  correspondence — Option 
duly  exercised  by  dispatch  of  telegram  or  letter  within 
extended  period, — ^M.,  an  inventor,  granted  to  B.  an 
option  to  purchase  prospective  patents  during  *'  six 
months"  from  the  29th  of  September,  1902.    The 


option  had  not  been  exercised  on  the  16th  of  March, 
1903,  when  six  lunar  months  expired,  but  later 
correspondence  contained  casual  mention  of  the 
1st  of  April  as  the  date  of  its  expiry.  M.,  who  was 
travelling  about,  informed  B.,  who  was  in  London, 
that  he  would  be  at  Genoa  on  the  27th  of  March 
and  in  Paris  on  the  30th.  On  the  28tii  B.  exercised 
his  option  by  a  telegram  to  Genoa  and  a  letter  to 
Paris — the  latter  due  in  course  of  post  to  arrive  on 
the  29th — but  through  a  misunderstanding  neither 
of  these  reached  M.  till  the  30th. 

Held,  that  the  option  was  for  six  lunar  months; 
but  that  an  agreement  to  extend  it  to  the  end  of 
March  was  to  be  implied  from  the  correspondence 
and  conduct  of  the  parties ;  and  that  even  if  the 
option  expired  on  the  29th  it  was  duly  exercised 
by  the  posting  of  the  letter  and  sendiog  of  the  tele- 
gram before  that  date. — Brunbr  v.  Moore,  Ch.D. 
Farwell  J.,  295 ;  [1904]  1  Ch.  306 ;  73  L,  J.  Ch.  377; 
89  L.  T.  738. 

11.  Restraint  of  trade  —  Covenant  —  Validity^ 
Reasonableness — Province  of  judge — Province  of  jury  • 
— The  old  rule  that  the  question  of  the  reasonable- 
ness of  a  covenant  in  restraint  of  trade  is  for  the 
judge  and  not  for  the  jury  has  not  been  altered  by 
recent  dedsionf . 

A  contract  whereby  the  plaintiffs  agreed  to 
employ  the  defendant  as  the  manager  of  their  cider 
business  contained  a  covenant  by  the  defendant  not 
to  carry  on  the  business  of  a  cider  merchant  for  the 
term  of  five  years  after  leaving  the  plaintifft' 
service.  The  capital  invested  in  the  plaintiffs' 
business  was  not  more  than  £9,000.  Most  of  their 
'  customers  resided  in  the  South  of  Bogland,  though 
« there  were  also  some  in  Sootiand  and  Ireland.  The 
plaintiffs  intended  to  extend  their  business,  and  had 
opened  agencies  in  various  places.  In  an  action  to 
enforce  the  covenant. 

Held,  that,  having  regard  to  the  nature  and  con- 
dition of  the  plaintiffs'  business,  the  covenant, 
baing  unlimited  as  to  space,  was  unreasonable,  and 
therefore  void  as  being  in  restraint  of  trade. — 
DowDEN  V.  PooK,  G.A.,  97 ;  [1904]  1  K.  B.  45 ; 
73  L.  J.  K.  B.  38  ;  89  L.  T.  688. 

12.  Written  agreement — Land^Parol  variation — 
Specific  performance — Defence. — Although  a  parol 
waiver  of  a  written  agreement  concerning  land, 
amounting  to  a  complete  rescission  of  the  original 
contract,  may  be  a  good  defence  to  an  action  for 
spedfio  performance,  yet  variations  verbally  agreed 
upon  cannot  be  relied  upon  by  way  of  defeoce,  and 
the  original  agreement  may,  notwithstanding,  be 
ordered  to  be  specifically  performed. — ^Yezby  v, 
Bashlbigh,  Ch,D.  Byrne,  J..  442 ;  [1904]  1  Ch. 
634  ;  73  L.  J.  Ch.  422 ;  90  L.  T.  663. 

See  also  Conflict  of  Laws,  1 ;  Frauds,  Statute 
of,  1. 

COPYHOLD  :— 

Fine  on  admittance— Colourable  purchase — Amount 
of  reasonable  fine. — A.  having  to  purchase  a  copy- 
hold property  in  the  Manor  of  Bichmond,  in  order 
to  avoid  payment  of  the  fine  on  admittance  sub- 
sequentiy  purchased  a  smaller  copyhold  property. 
Tne  agreement  for  purchase  provided  that  the 
vendor  should  retain  the  rents  and  remain  liable 
for  the  repairs.  A.  was  admitted  in  respect  of  this 
property,  and  paid  the  fine  on  admission.  Sub- 
sequently he  was  also  admitted  in  respect  of  the 
larger  property,  paying  (by  the  custom  of  the 
manor)  a  nominal  fine  only. 

Hela,  that  tbe  Crown,  as  lord  of  the  manor,  was 
entitied  to  the  fine  on  the  larger  property,  as  the 
Bsle  of  the  smaller  property  was  a  colourable  sale, 
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and  the  Crown  wm  entitled  to  be  nlaoed  in  the 
same  position  as  if  the  admission  had  noTer  taken 
place. 

Held,  also,  that  the  role  that  an  arbitrary  fine 
ought  not  to  exceed  two  years'  improved  valoe  does 
not  apply  when  the  admission  exempts  from  fines 
in  oases  of  future  purchases. — ATTOBNEY-GBznotAL 
V.  Sahdovkb,  K.B.D.,  673;  [1904]  1  K.  B.  689; 
73  L.  J.  K.  B.  478 ;  90  L.  T.  480. 
See  also  Vendor  and  Purohaser,  8. 

OOPYBiaHT  :— 

1.  Fine  arti—PidureB^United  Kingdom-^Fine 
ArU  Copyright  Ad,  1862  (25  <k  26  Vict,  c  68).^The 
Fine  Arts  Copyright  Aot»  1862,  confers  on  British 
eubjects  and  persons  resident  in  the  Bdtish 
dominions  copyright  in  pictures,  drswings,  and 
photomphs  in  the  United  Kingdom,  but  not 
beyond  that  area.  Nor  is  this  altered  by  the 
Canada  Copyright  Act,  1876. 

Printing  such  copyright  ^otures  in  Canada  is, 
therefore,  in  no  way  prohibited  by  the  Fine  Arts 
Copyright  Act;  to  obtain  protection  the  pictures 
must  M  registered  under  the  Canadian  laws. — 
Obayss  v.  Oobbde.  P.O..  113;  [1903]  A.  C.  496; 
72  L.  J.  P.  C.  96 ;  89  L.  T.  111. 

2.  LOerary  eopuright — Eneydopdma — Separate 
ortidee— Writer  and  publieher — Oumerehip  of  copy- 
righi^Separate  pMicatUm — Copyright  Ad,  1842  (6 
ik  6  Viet.  c.  46),  m.  2, 18.-— Where  an  anther  agrees 
with  publishais  to  write  for  payment  certain 
articles  for  an  encydopsedia  to  be  published  and 
paid  for  by  them,  and  the  articles  are  publiahed 
and  paid  for,  then,  there  being  no  express  agree- 
ment as  to  copyright,  or  evidence  to  the  contrary, 
the  natural  and  true  infsrence  of  ftust  is  that  the 
copyright  in  the  contributed  articles  belongs  to  the 
pnoiishers. 

Sfoed  Y.  Bennfng,  3  W.  B.  519.  16  0.  B.  459 ; 
Lamb  ▼.  Evane,  41  W.  B.  406,  [1893]  1  Ch.  218, 
approYed. 

Dedslon  of  Court  of  Appeal  (61  W.  B.  360, 
[1903]  1  Ch.  318)  rerersed.— Lawsbnob  ft  Bxtllbn 
V.  Aflalo,  H.L.,  369 ;  [1903]  A.  C.  17 ;  73  L.  J.  Ch. 
86;  89  L.T.  669. 

3.  Narrative  contributed  to  newspaper — PMicaiion 
of  paragraph  containing  the  fade  in  abbreviated  form 
— Bminting  of  paragraph  .hy  another  newspaper — 
Authorship  of  paragraph — Copyright  Ad,  1845  (6 
A  6  Vid.  c.  46),  e.  3.— -8.,  a  journalist,  contributed 
to  a  London  morning  newspaper  an  article  contain- 
ing an  account  of  tiie  escape  from  drowning  of  a 
distinguished  ophthalmologist.  The  newspaper  did 
not  publish  the  article  as  written  by  8.,  but  from 
the  mformation  contained  in  it  the  sub-editors  of 
the  newspaper  compiled  a  paragraph  containing  the 
facts  in  an  abbreviated  form,  and  this  paragraph 
was  published  in  the  newspaper.  It  was  reprinted 
with  slight  alterations  in  an  evening  newspaper  of 
the  same  day.  8.  having  demanded  payment  from 
the  publisher  of  the  evening  newspaper,  which  was 
refused,  conmienced  an  action  agamst  him  dalmiTig 
an  injunction  restraining  him  from  selling  copies 
of  8.*s  article,  or  substantial  parts  of  it,  and  a 
dedsration  that  8.  was  the  owner  of  the  copyright. 
8.  had  meanwhile  resistered  himself  as  the  owner 
of  the  copyright  in  we  paragraph. 

Hdd,  that  the  paragraph  was  in  substance  a 
different  statement  of  the  facts  in  the  plaintiff's 
artide  or  some  of  them  ;  that  the  true  authors  of 
tiie  paragraph  were  the  sub-editors  of  the  morning 
newspaper ;  and  that  the  action  therefore  failed. — 
SpRmoFiSLD  V.  Thame,  Ch.D.  Joyce,  «7. ;  89  L.  T. 
242. 


4.  Photograph^Made  **for  or  on  behalf  of* 
another-^**  Good  or  valuable  ooneideraium**'^Pkd(h 
graph  taken  ai  requed  of  eitter^Fine  Arte  Oomfri§U 
Ad,  1862  (25  £  26  Vid.  c  68),  «.  I.— Whew  t 
photog^pher  takes  a  photograpti  of  a  parson  it 
the  lattePs  request  in  circumstances  which  r^m 
an  implied  promise  on  the  part  of  the  sitter  to  psy 
for  the  photograph,  the  negative  ol  the  photomph 
is  "  made  or  executed  for  or  on  behalf  cv*  ^ 
sitter  "for  a  good  or  valuable  oonsidecatiOB'' 
within  the  meaning  of  section  1  of  the  Fine  Arli 
Copyright  Act,  1862,  and  the  copyright  in  the 
photogn^  bdongs  to  the  sitter,  though  he  mj 
not  have  bought  the  negative  from  the  pholo- 
granher. 

FoOard  ▼.  FhAographic  Cb.,  37  W.  B.  286,  40 
Ch.  D.  346,  approved. 

MdviOe  ▼.  Mirror  of  Life  Co.,  [1895]  2  <&.  5Sl. 
44  W.  B.  Dig.  46,  oonmiented  on.— Bougas  t. 
COOKB.  C.A.,  99;  [1903]  2  K.  B.  227;  72  LJ. 
K.  B.  741 ;  88  L.  T.  760. 

COBPOBATION:— 

Municipal  oorporaUonr— Borough  eoundUor^Eho- 
Hon  of  bahkrupt--I)i»gu(Mlifieation'-Qao  warrMito- 
Municipal  CorpofoMofa  Ad,  1882  (45  <fe  46  Fide. 
60), «.  inSankruptcy  Ad,  1883  (46  dfe  47  Fide. 
62), :  91^Bankruptcy  Ad,  1890  (63  <fc  64  Fide 
71),  :  9.— Section  32  of  the  Bankraptoj  Act,  \^ 
provides  that  "  Where  a  debtor  ia  adjadiosted  t 
banloupt  he  shall  ...  be  disguslHied  lor 
•  .  .  (d)  being  deoted  to  or  holdbg  or  •» 
dsing  the  office  m.  mayor,  aldermao,  or  ooaDdSkt** 
aadby  section  9  of  the  Bankruptcy  Aot,  1891, 
sudi  disqualification  shall  not  ezoMd  five  yua 
from  the  date  of  discharge. 

B.,  the  defendant,  was  deoted  a  borough  ooi&- 


had  been  adjudicated  a  bankrupt,  and  that  he  had 
recdved  his  discharge  less  than  five  years  piefioai 
to  the  election. 

Hdd,  that  in  order  to  oust  the  deJsndsnt  froa 
his  office  as  councillor  he  must  be  prooeedsd  sgiiBrt 
by  an  Information  In  the  nature  of  •  quo  wanode, 
calling  upon  him  to  show  hj  what  authority  he 
daimed  to  hold  and  exeroise  uie  offioa,  and  not  hy 
way  of  m/andamue. 

Tlie  remedy  by  way  of  quo  warramio  Is  not  tsfaa 
away  by  section  87  of  the  Municipal  Corpontini 
Act,  1882,  where  a  disqualified  perwm  iB  dt  fido 
«  holding'*  the  office.— Ksx  v.  Bxkr,  K.B.D.,^\\ 
[1903]  2  K.  B.  693 ;  72  L.  J.  K.  B.  608;  89  L.  T. 
412. 

See  also  Biection  Law,  1,  2. 

C0ST8.— 8ee  Practice,  5-21. 

COUNTY  COUBT:— 

1.  Appeal— AdUm  of  ^edment^Ac^ian for roefffoy 
of  tenemenU'-Premieee  of  annual  value  not  esoeedwf 
£20— Obunfy  CourU  Ad,  1888  (61  A  52  Vid.  c  43), 
M.  69,  120,  138,  139.— Au  appeal  liea  fnw  tiM 
county  oourt  to  the  High  Court  in  all  aotiom  « 
ejectment  on  title,  as  distinguished  from  aotiom  W 
landlords  against  tenants  for  tha  reoovary  d 
tenements  under  sections  138  and  139  of  theOcnnty 
Courts  Act,  1888,  even  though  the  annual  vdus  cl 
the  premises  does  not  exceea£20. 

Earl  of  Shrewsbury  ▼.  Garfidd,  60  Ii.  J.  aB.76&. 
40  W.  B.  Dig.  63,  overruled.— MiLLBTT  v.  Baluid. 
O.A.,  675. 

2.  Costs— Money  paid  into  court— Cross  jsuigmtt^ 
in  separate  adions— Right  of  set^ffSoUdtcs^s  Im 
for  coets— County  Court  Ads,  1888  (61  iiE;  62  Fid  c 
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43),  M.  113, 150.— Section  150  of  the  County  Oonrti 
Act,  1888,  pro^des  that  "if  there  shall  be  cross 
jndffments  between  the  parties  and  the  execution 
has  been  taken  by  that  piirty  only  who  shall  have 
obtoined  judgment  for  the  larger  sum,  and  for  so 
much  only  as  shall  remain  after  deducting  the 
4nnaller  sum,  and  satisfaction  for  the  remainder 
shall  be  entered,  as  well  as  satisfaction  on  the  judg- 
ment for  the  smaller  sum ;  aud  if  both  sums  shidl 
be  equal,  satisfaction  shall  be  entered  upon  both 
judsments." 

Held,  that  this  section  applied  to  judgments  in 
«ei>arate  actions  as  well  as  to  judgments  upon  a 
claim  and  a  counterclaim  in  the  same  action,  and 
that  a  defendant  who  had  obtained  judgment  in  an 
action  was  entitled  to  set  off  the  amount  of  the 
taxed  costs  in  that  action  against  the  amount  for 
which  judgment  had  been  given  against  him  in 
another  action,  and  which  amount  he  had  paid  into 
oourt,  and  that  the  plaintiff's  solicitor  had  no  lien 
for  his  costs  on  the  amount  paid  into  court  as 
jigainst  this  right  of  set-off.— Wabd  v.  Hapdeill, 
K,B.D.,  398;  [1904]  1  K.  B.  399;  73  L.  J.  K.  B. 
277;  90  L.  T.  232. 

3.  CotU — Money  paid  into  court — Bemitted  action 
— Defendant  wccees/ul  a»  to  remainder  of  daim^ 
■3caie  of  ooit$  appUoMe— Power  of  county  oourt  judge 
to  give  defendant  ooete—County  Courts  Act,  1888  (51 
^  52  Vict  c.  43),  a,  6&^Oounty  Oourt  Bulea,  ord.  14, 
r.  12 ;  ord.  53,  r.  18.— The  plaintiffs  brought  the 
action  to  recover  the  sum  of  £11  for  goods  sold  and 
•ddivered.  An  order  was  made  under  order  14  that, 
as  regards  £23  188.  lOd.  of  that  amount,  judgment 
shoufi  be  entered  for  the  plaintiffi  unless  that  sum 
was  paid  into  court,  and  the  action  was  then 
remitted  to  the  county  court.  The  defendants  gave 
notice  that  they  consented  to  judgment  being 
entered  for  the  plaintiffi  as  regards  me  sum  paid 
into  court.  At  the  trial  the  defendants  succeeded 
as  regards  the  rest  of  the  claim  with  costs,  and  their 
bill  was  taxed  by  the  registrar  on  Scale  0,  **  when 
the  subject-matter  or  sum  recovered  exceeds  £50.'* 
The  county  court  judge  reversed  this  decision,  and 
taxed  defendants'  costs  on  Scale  B,  *'when  the 
«nbject-matter  or  sum  recovered  exceeds  £20  and 
^oes  not  exceed  £50." 

Held,  that  the  action  was  an  action  for  over  £50. 
and  tiiat  the  defendants  were  therefore  entitled 
to  have  their  costs  taxed  on  Scale  0.— AsTOir  Txtbb 
WoBXS  V.  DXTMBBLL,  K.B.D.,  444 ;  [1904]  1  E.  B. 
535 ;  73  L.  J.  E.  B.  208 ;  90  L.  T.  315. 

4.  Dietreae — Sale— Power  of  bailiff  to  give  title  to 
^oods—County  Oourte  Act,  1888, «.  156. — A  piano,  the 
property  of  A.,  was  seized  by  the  bailiff  of  the 
oounty  court  in  execution  of  a  judgment  against 
B.,  and  was  sold  at  auction  to  0.  A.  had  no  notice 
of,  and  made  no  daim  to  the  goods  prior  to,  the 
sale. 

Held,  that  A.  was  entitled  to  recover  the  piano 
from  0.,  as  the  bailiff  of  the  county  court  could 
only  give  to  0.  by  a  sale  made  without  any  daim 
on  the  part  of  A.,  a  title  to  the  goods  of  the  judg- 
ment debtor. 

Goodlock  V.  Coueene,  45  W.  B.  367,  [1897]  1  a  B. 
.508,  distinguished.— Crane  v.  O&mebod,  K.B.D., 
11 ;  [1903]  2  K.  B.  37  ;  72  L.  J.  K.  B.  507 ;  89 
I-.  T.  45. 

5.  Equitable  juriedidion—Aareement  to  purchaee 
Tunae  property  worth  more  tTuin  £500  subfect  to  a  mort' 
gage— Price  for  equity  of  redemption  agreed  at  £75— 
JSpeciftc  performance  —  Jurisdiction — Cfounty  Courts 
^ct,  1888  (51  ik  62  Vict.  e.  43),  m.  67,  126. 

Held,  that  the  county  court  had  jurisdiction 
under  section  67,  sub-section  4,   of  the  County 


Courts  Act,  1888,  to  hear  an  action  brought  on  a 
contract  for  the  sale  of  an  equity  of  redemption 
agreed  at  the  value  of  £76  although  the  value  of 
the  proporty  would,  but  for  the  (marge  upon  it, 
have  exceeded  £500.— Bsx  v.  Bibminqhaic  Coxtwty 
CoxJBT  Jtjdgb,  Jr.B.2>..  524;  [1904]  1  K.  B.  827  ; 
73  L.  J.  K.  B.  344;  90  L.  T.  514. 

6.  Execution— High  bailiff's  fees— Bankruptcy  Act, 
1890(53<fc  54  Viet.  c.  71),  s.  11,  eub-eection  1— 
County  Courts  Ad,  1888  (51  <fc  52  Vict.  e.  43),  s.  146 
—County  Court  Bules,  1889,  ord.  25,  r.  12o— Orefec 
as  to  County  Court  Fees,  1901,  Schedule  B,  Part  /., 
r.  35.— Where  the  high  bailiff  of  a  county  court 
seises  separate  sets  of  goods  of  the  same  debtor, 
and  in  the  same  house,  under  separate  warrants  of 
execution,  he  is  entitled  to  a  separate  possession  fee 
on  eadi  set  of  goods  so  seized. — ^Mobqan,  Kb, 
BoABD  OF  T&ABl,  Ex  PABTE, -BAwy.,  79;  [1904]  1 
K.  B.  68;  72  L.  J.  K.  B.  948;  89  L.  T.  452. 

7.  BemUted  adion— Claim  in  oontrad  exceeding 
£IQQ— Amendment  of  writ  by  daiming  a  sum  not 
exceeding  £100— Jurisdieton  to  remit— Oounty  Courts 
Ad,  1888  (51  &  62  Viet,  c  43),  s.  65.— In  an  action 
of  contract  in  the  High  Court  for  the  amount 
indorsed  on  the  writ  exceeded  £100.  Subsequently 
the  phuntiff  obtained  leave  to  amend  the  writ  by 
daiming  a  sum  not  exceeding  £100. 

Held,  that  the  amended  writ  must  be  taken  as  the 
writ  originating  an  action  in  which  a  sum  not 
exceeding  £100  was  claimed,  and  that  there  was 
therefore  jurisdiction  to  remit  the  action  to  the 
county  oourt  under  section  65  of  the  County  Courts 
Act,  1888.— Sneadi  v.  Wothxbton  Babytbs  and 
LiAD  MnriNa  Co.,  C.A.,  225 ;  [1904]  1  K.  B.  295 ; 
73  L.  J.  K.  B.  170;  90  L.  T.  53. 

See  also  Bankruptcy,  3,  8 ;  Practice,  18 ;  Ship, 
23. 

COVBNANT:— 

1.  Bestridive  covenant— Assignment  of  lease- 
Covenant  by  assignees  to  observe  covenants  of  lease— 
Adion  by  assignees— Injundion— Indemnity— Negu' 
tive  or  positive  covenantr— Construction.— Tue  usual 
covenant  in  an  assignment  of  leaseholds  on  the  part 
of  the  assignees  to  observe  and  perform  the  coven- 
ants and  conditions  of  the  lease,  and  keep  the  lessees, 
their  assignors,  indenmifled  against  all  daims  and 
demands  on  account  of  the  same,  is  to  be  construed 
as  one  of  indemnity  only,  and  ^e  lessees  are  not 
entitled  as  of  right  to  have  the  negative  covenants 
specifically  aoforced  against  the  assignees  by 
injunction.  And,  if  the  lessor  had  not  sued  them 
or  threatened  them  with  proceedings  in  respect  of 
the  breadies  of  the  covenants  in  the  lease  hj  the 
assignees,  the  lessee  cannot  obtain  either  an  injunc- 
tion against  or  damages  from  the  asdgpiees. 

Senible,  that  the  covenant  by  the  assignees  being 
aflBrmative  in  form,  although  to  perform  other 
covenants  of  a  negative  kind,  is  not  a  covenant 
which  the  court  is  bound  to  eoiorce  by  injunction. 

A.  let  premises  to  B.  for  thirty  years  at  a  rrat, 
B.  covenanting  (among  other  things)  not,  during 
the  term,  to  make  any  alteration  or  addition  to  the 
premises.  B.  assigned  the  }>remises  to  C.  (a  com- 
pany), which  covenanted  with  him  during  the 
residue  of  the  term  "  to  observe  and  perform  the 
covenants  and  conditions  contained  in  the  lease, 
and  which  henceforth  on  the  lessees'  part  ought  to 
be  observed  and  performed,  and  keep  mdemnified  *' 
B.  against  claims  and  demiands  on  account  of  the 
same.  C,  without  B.'s  leave,  made  certain  altera- 
tions in  the  premises  which  were  required  for  the 
convenience  of  the  busineis  carried  on  there.  B. 
thereupon  sued  C.  for  an  injunction  to  restrain  it 
from  altering,  and  for  a  mandatory  injunction  to 
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restore  the  premises  to  their  former  <k>iiditioo. '  The 
lessor  had  not  objeoted  to  the  alteration  or  threatened 
B.  with  leffil  proceedings. 

Held,  ihat  the  oovenant  by  C.  was  one  of  in- 
demnity only,  and  that  B.  ooiUd  not  enforce  it  as 
of  right  against  C.  by  injunction ;  and  that,  as  B. 
was  not  threatened  by  his  lessor,  and  had  himself 
suffered  no  damage,  he  had  no  cause  of  action. — 
Habris  v.  Boots  Cash  Chemists  (Limited), 
Ch.D.  Warrington,  J,,  668. 

2.  Restrictive  covenant — Building  restrictions — 
One  house — DouhU'tetiement  house, — A  building 
structurally  diyided  into  two  tenements  on  different 
floors,  with  no  interns!  communication,  coHimon 
staircase,  or  common  front  door,  coostitutes  two 
houses  within  the  meaning  of  a  coveuant  not  to 
erect  more  than  one  house  on  the  site. 

Grant  v.  Lavgston,  [1900]  A.  0.  383,  399,  fol- 
lowed. 

Kimber  v.  Admans,  [1900]  I  Ch.  412.  distin- 
guished.— Ilford  Park  Estates  (Limited)  v. 
Jacobs,  tiwin/en  Eady,  J.;  [1903]  2  Ch.  622;  72 
L.  J.  Ch.  699 ;  89  L.  T.  295. 

3.  Restrictive  covenants — Loss  of  deeds — Defective 
copy — Indemnity — Deed  found — Breach  of  covenant 
contained  in  lost  deed — Action — Costs — Liability  under 
indemnity — Natural  and  proximate  result  of  difference 
in  deeds* — Certain  lands  were  subject  to  a  building 
scheme,  the  pro'visions  of  which  were  contained  in  a 
deed  of  1854.  The  purchaser  of  a  plot  was  informed 
by  the  vendor  in  good  faith  that  the  original  deed 
was  lost  or  destroyed,  and  what  purported  to  be  a 
true  copy  was  produced.  This  copy  subsequently 
proved  to  be  defective.  An  action  was  brought  by 
an  adjoining  owner  to  restrain  the  purchaser  from 
erecting  or  allowing  to  remain  upon  his  land  cer- 
tain buildings  which  contravened  the  provision  as 
to  a  building  line  in  the  deed  of  1854.  The  pro- 
perty in  respect  of  which  he  was  entitled  to  sue  had 
certain  erections  upon  it  contravening  another 
building  stipulatioo,  which  provided  that  no  erec- 
tion should  be  built  within  four  feet  of  a  boundary 
fence. 

At  the  trial  of  the  action  it  was  held  that  the 
defendant  was  affected  with  notice  of  the  building 
stipulationF,  and  that  the  plaintiff  had  only  com- 
mitted a  trivial  breach  of  a  trivial  covenant,  and 
that  such  a  breach  did  not  disentitle  the  plaintiff 
from  having  the  building  stipulations  strictly  en- 
forced, and  judgment  was  given  for  the  pluntiff, 
with  costs,  the  defendant  bc^g  directed  to  remove 
certain  buildings  erected  by  him  on  the  land. 

The  third  party  to  the  action  had  sold  the  property 
to  the  defendant,  and  upon  such  sale  had  written 
a  letter  agreeing  to  indemnify  the  defendant,  as 
purchaser,  against  all  ''costs,  damages,  and 
expenses"  wMoh  the  defendant  might  suffer  or 
incur  '*  by  reason  of  the  building  stipulations  and 
conditicns  being  other  than  those  set  out  in  the 
copy." 

Held,  that  the  third  party  was  liable  to  pay  the 
defendant  the  difference  in  the  value  of  the  plot  in 
consequence  of  the  amount  of  land  available  for 
building  under  the  provisions  of  the  deed  of  1854 
being  less  than  under  tiie  supposed  copy ;  and  also 
of  the  defence  that  the  plaintiff  was  disentitled  to 
sue  in  conaequence  of  hu  having  broken  one  of  the 
covenants. 

Held,  also,  that  the  defendant,  having  had  actual 
notice  of  the  provisions  of  the  deed  of  1854  before 
he  commenced  to  build,  the  third  party  was  not 
liable  for  liie  cott  of  building  or  removing  the 
buildings. 

Held,  also,  that  the  defendant  was  not  entitled  to 


recover  from  the  third   par^  the   costs   of   the 

Slaintiff  incurred  in  the  action  and  paid  by  the 
efendant,  or  the  defendant's  own  costs  so  &r  ss 
they  related  to  the  following  defences  set  np  by  ^ 
defendant — ^viz.,  a  denial  that  the  provisioos  of  t^ 
deed  of  1854  applied  to  the  plot  purchased  by  lum 
or  that  he  had  notice  of  such  provisions;  that  the 
liquidator  of  the  company  formerly  owning  the  land 
to  which  the  deed  of  1854  applied,  had,  under  a 

Eower  given  by  that  deed  to  the  "veBdora,  tbiir 
eirs  or  assigns,"  by  an  agreement  in  wiitiDf, 
approved  of  by  the  court,  released  or  waived  tfas 
covenant  which  it  was  alleged  had  been  broken; 
that  no  building  scheme  was  contained  in  the  dead 
of  1854,  and  if  there  was  it  had  come  to  an  end  bj 
mutual  consent  of  the  various  purohaiois  of  iit 
land  comprised  in  it. 

Decision  of  Farwell,  J.  (89  L.  T.  Bep.  37)»  varisd 
as  to  the  costs  payable  by  the  third  p^ty  under  tiie 
indenmity.— HooPEB  v.  Bbombt,  C.A.  ;  90  L.  T. 
234. 

4.  Restrictive  covenant — Object  of  covenant — Build' 
ing  scheme — Implied  covenants  with  other  purchasers — 
Alteration  of  character  of  neighbourhood — Acqumeence 
in  breaches — Injunction, — Alteration  in  theoharaetsr 
of  a  neighbourhood  is  no  defence  to  an  action  on  a 
covenant  restricting  user  unless  it  is  proved,  by  the 
existence  of  a  building  scheme  or  otherwise,  tiiat 
the  covenant  was  entered  into  with  the  object  either 
of  securing  the  common  advantage  of  a  numbsrol 
purchases,  or  of  protecting  other  property  of  tks 
covenantee,  and  that  the  conveoantee  has,  by  Ins 
own  acts  or  acquiescence,  made  it  impoasihls  t» 
attain  that  object. 

The  court  will  not  imply  mutual  covenants  he> 
tween  a  number  of  pnrdiasers  unless  the  penoas 
and  the  plots  of  land  which  are  to  be  bound  are  m 
some  way  defioed. 

O.  sold  a  plot  of  land  to  B.,  and  took  from  B.  a 
covenant,  among  others,  that  houses  erected  there- 
on should  be  used  as  private  residences  only.  The 
covenants  were  contained  in  a  printed  form  of 
agreement  which  O.  used  in  the  sale  of  many  ploii ; 
it  contained  a  power  for  the  vendor  to  waive  or 
vary  the  covenants  with  regard  to  unadd  lota. 
There  had  been  no  sale  or  attempted  sale  bj 
auction.  No  plan  was  produced  to  B.  shoma^ 
what  plots  were  affected  by  the  restrictions.  0. 
afterwards  himself  built,  or  allowed  to  be  boilt,  a 
number  of  shops  on  the  adjoining  plota,  and 
acquiesced  in  some  slight  breaches  of  oovenent  ia 
respect  of  B.'s  laud.  The  defendant,  who  pnrrhasnd 
from  B.  andjhad  notice  of  the  covenant,  began  to  att^ 
two  houses  erected  on  the  plot  into  ahopa.  O. 
brought  an  action  to  restrain  him. 

H^d,  that  no  building  sheme  had  been  proved  t» 
exist,  and,  in  the  absence  of  such  a  scheme  and  oi 
proof  that  the  covenant  was  entered  into  mereSy  ior 
the  protection  of  O.'s  property,  the  change  m  ths 
character  of  the  ndghbourhood,  though  oaoaed  hf 
his  own  acts,  did  not,  nor  did  his  aoqueacesiea  ia 
ndnor  breaches,  disentitle  him  to  an  injunetjoa. 
— OsBOBNE  V.  B&ADLBY,  Ch,D.  ForuftU,  J. ;  [1903] 
2  Ch.  446;  73  L.  J.  Ch.  49 ;  89  L  T.  11. 

5.  Sale  of  medical  practice — Covenant  noi  to  §d  i^ 
in  practice  within  certain  distance — Residence  begmd 
distance — Attending  former  patients  within  rfigfawMr.— 
Where  on  the  sale  of  a  medical  praotioe  the  Teste 
covenants  not  to  *'  set  up  in  practice"  withm  tbt 
distance  of  two  miles  from  the  house  at  whieh  ki 
carried  on  the  practice  sold,  he  does  not  ft*^"*— ^  » 
breach  of  that  covenant  by  attending  at  their  re- 
quest for  remuneration  tiro  or  three  of  Ina  ionatf 
patients  within  that  distance,  though  it  la  act 
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esfentud  to  the  breaoh  of  anoh  •  oovenant  that  the 
vendor  shonld  reside  within  the  pn^bited  area ; 
he  may  reside  beyond  the  distance  and  yet  commit 
a  breaoh  of  the  covenant  by  acts  done  within  it. 

Decision  of  Joyce,  J.  affirmed. — Robbbtson  v. 
Buchanan,  C.A.  ;  90  L.  T.  390. 

See  also  L%ndlord  and  Tenant*  1-6.  10,  11 ; 
Bestraint  of  Trade,  1,2;  Vendor  and  Purchaser, 
1,  3. 

CKIMINALLAW:— 

1.  Bankruptcy — Property  divinble  amongst  credit otb 
— Execution  of  deed  of  arrangement — Debtor  abscond' 
ing  with  property — WMher  property  of  trustee  or 
debtor— Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  12. 
— The  prisoner  bein^  in  difficulties,  on  the  24th  of 
April,  1903,  voluntanly  assigned  all  his  property 
for  the  benefit  of  his  creditors.  The  assignment 
was  expressed  to  be  as  between  the  debtor,  the 
trustee,  and  the  creditors,  bat  was  not  oom- 
monioatod  to  his  creditors,  and  it  was  executed  by 
the  trustee  and  the  prisoner  only.  The  trustee  took 
possession  of  the  business  on  the  26th  of  April.  On 
the  28th  of  April  the  priioner  left  Eogland  with 
£120,  which  he  ought  to  have  lumded  over  to  the 
ttnstee.  On  the  13th  of  May  a  receiviog  order 
was  made  against  him,  and  on  the  30th  of  May  he 
was  declared  a  bankrupt. 

Held,  that  he  was  rightly  convicted  under  section 
12  of  tbe  Debtors  Act,  1869,  for  baying  within  four 
months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  him  quitted  England  and 
taken  with  him  a  part  of  **his"  property—vtz.. 
£120,  which  ought  by  law  to  be  divided  amongst 
bis  creditors,  as  no  irrevocable  trust  of  that  sum 
had  been  created,  the  trustee  never  having  got 
possession  of  the  money. 

Beg.  V.  Creese,  22  W.  B.  376,  2  0.  0.  B.  106,  dis- 
tinguished.—Bbx  v.  Humfhris,  COM.,  691;  [1904] 
2  K.  B.  89 ;  73  L.  J.  K.  B.  464  ;  90  L.  T.  656. 

2.  Bankruptcy — Undischarged  bankrupt — Obtain^ 
ing  credit  to  extent  of  £2Q  or  upwards — Miedemeanour 
— Maximum  punishment — Debtors  Act,  1869  (32  cfc 
33  Vid.  c  62),  a«.  11,  13,  l^^Bankruptcy  Act,  1883 
(46  <fc  47  Vict.  c.  62),  s.  31.— By  the  Bankruptcy 
Act,  1883,  s.  31,  it  is  provided  that  '*  Where  an 
nndiscbarged  bankrupt,  who  has  been  adjudged 
bankrupt  under  this  Act,  obtains  credit  to  the 
extent  of  £20  or  upwards  from  any  person  without 
informing  such  person  that  he  is  an  undischarged 
bankrupt,  he  shall  be  guilty  of  a  misdemeanour, 
and  may  be  dealt  with  and  punished  as  if  be  had 
been  gtUlty  of  a  misdemeanour  under  the  Debtors 
Act,  1869,  and  the  pro?isioiis  of  that  Act  shall 
apply  to  proceedings  under  this  section.*' 

Held,  that  the  maximum  puoishment  for  an 
offence  under  the  above  section  is  imprisonment 
with  hard  labour  for  one  year,  as  the  section  refers 
to  the  class  of  misdemeanours  mentioned  in  section 
13  of  the  Debtors  Act,  1869,  and  not  to  the  dass 
mentioned  in  section  11  of  that  Ac^ — Bex  v. 
TXTBNBR.  C.C.B.,  214;  [1904]  1  K.  B.  181;  73 
HJ.  K.  B.  46;  89  L.  T.  67a 

3.  Evidence — Obtaining  credit  by  fraud — Evidence 
of  criminal  ads  other  than  those  charged — Evidence 
tending  to  show  system — Admissibility. — Upon  the 
trial  of  a  pri«ooer  who  was  indicted  for  unlawfully 
obtaining  credit  by  false  pretences  and  fraud  from 
a  person  who  let  apartments,  evidence  was  admitted 
ibowhig  that  the  prisoner  had  shortly  before 
obtainM  apartments  at  other  houses  and  had  left 
without  payment. 

Held,  that  the  evidence  was  relevant  and  admis- 
■ible,  as  tending  to  show  a  system  of  fraud  and 
negativing  acoideot  or  mistdie    or   any  honeit 


motive  on  the  part  of  the  prisoner. — Bex  v. 
Wyatt,  C.C.R.,  286;  [1904]  1  K.  B.  188;  73 
L.  J.  K.  B.  16. 

4.  Evidence — Statement  by  prisoner  tliat  prosecutor 
is  a  liar — **  Imputations  on  the  character  of  the 
prosecutor" — Cross- examination  of  prisoner  as  to 
character^Oriminal  Evidence  Act,  1898  (61  <£;  62 
Vict.  c.  36),  s.  I  (f)  (n.).— At  the  trial  of  a  prisoner 
upon  an  indictment  he  was  called  as  a  witness,  and 
in  his  cross-examioation  counsel  for  the  prosecu- 
tion asked  him  whether  a  statement  made  by  the 
prosecutor  was  the  truth  or  an  invention.  In  reply, 
ihe  i:rieoner  said:  "No;  it  is  a  lie,  and  he  is  a 
liar." 

Held,  that  the  answer  of  the  prisoner  was  not 
such  as  to  "  involve  imputations  on  the  character 
of  the  prosecutor*'  within  the  meaning  of  section  1 
(/)  (li.)  of  the  Criminal  Evidence  Act,  1898,  so  as 
to  render  the  prisoner  liable  to  be  asked  in  cross- 
examination,  and  be  required  to  answer,  questions 
as  to  any  previous  convictions  or  as  to  his  bad 
character.— Bex  v.  Bouse,  C.C.R.,  236;  [1904]  1 
K.  B.  184 ;  73  L.  J.  K.  B.  60 ;  89  L.  T.  677. 

6,  Intoxicating  liquor,  sale  of,  to  child  under  four^ 
teen — Delivery  in  vessel  not  corked  and  sealed — Sale 
by  servant  without  masier*s  knowledge  and  in  dis- 
obedience to  his  orders — **  Knowingly  allows  any 
person  to  sell** — Intoocicating  Liquors  {Sale  to 
Children)  Act,  1904  (1  Ed.  7,  c.  27).  s.  2.— Section  2 
of  the  lutoxicating  Liquors  (Sale  to  Cbildren)  Act, 
1901,  provides  that  "  every  holder  of  a  licence  who 
knowingly  sells  or  delivers,  or  allows  any  person  to 
sell  or  deliver,  save  at  the  residence  or  working 
place  of  the  purchaser,  any  description  of  intoxi- 
cating liquor  to  any  person  under  the  age  of  four- 
teen years  for  consumption  by  any  person  on  or  off 
the  premises,  excepting  such  intoxicating  liquors  as 
ace  sold  or  delivered  in  cork  and  seated  vessels 
in  quantities  not  less  tban  one  reputed  pint  for 
consumption  off  the  premises  only,"  shall  be  liable 
to  certain  penalties. 

B.,  acting  within  the  general  scope  of  his  employ- 
ment as  a  birman  to  a  person  licensed  to  s«ll 
intoxicatinff  liquors,  in  breach  of  his  master's 
express  orders  and  without  his  knowledge,  know- 
ingly sold  to  a  child  under  fourteen  years  of  age  a 
pint  of  porter  in  a  bottle  neither  corked  nor  sealed. 
The  licence-holder  had  not  delegated  the  charge  or 
control  of  his  licensed  premises  to  B. 

Held,  that  the  licence-holder  could  not  be  con- 
victed under  the  above  section  of  "knowingly 
allowing"  the  sale.— Bmaby  v.  Nolloth,  K.B.D., 
107:  [1903]  2  E.  B.  264;  72  L.  J.  K.  B.  620; 
89  L.  T.  100. 

6.  Shooting  at  dog — Malicious  intention — Bon^ 
fide  belief  that  act  vhis  necessary — Malicious  Damxige 
Act,  1861  (24  &  26  Vict.  c.  97),  s.  41.-^rhe  test  ol 
whether  a  person  is  liable  to  convictioo,  agwbist 
whom  an  information  under  24  &  26  Vict.  c.  97, 
s.  41,  has  been  laid,  is  whether  he  acted  under  a 
bond  fide  belief,  right  or  wrong,  that  it  was  necessary 
for  him  to  do  the  act  complained  of  in  order  to 
protect  his  own  or  his  master's  property. 

Daniel  v.  Janes,  (1877)  L.  H.  2  C.  P.  361,  26 
W.  B.  Dig.  91,  contidf red.— Miles  v.  Hutohings, 
K.B.D.,  284;  [1903]  2  K.  B.  714;  72  L.  J.  K.  B. 
775;  89L.T.  420. 

CBOWN  :— 

I.  Prerogative — Exemption — Prison  Commissioners 
— Local  board— Bye-laws^Prison  Act,  1877  (40  <:&  41 
Vict,  c  21),  s.  6. — ^The  questions  were  whether  there 
was  evidence  that  the  part  of  the  plot  in  question 
and  the  buUdings  thereon  formed  part  of  the  prison 
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as  defined  by  the  Prison  Aot,  1865,  i.  4,  and  the 
Prison  Aot,  1877,  s«  60,  and  whether  the  land 
and  buildings  being  vested  in  the  Prison  Oommis- 
sioners  for  the  use  of  the  Secretary  of  State  for 
public  prison  purposes,  the  Inre-laws  were  applicable 
thereto,  and  whether,  under  the  drcumstanoes, 
penalties  for  breach  of  the  bye-laws  could  be 
enforced  against  the  Prison  Commissioners. 

Held,  on  the  facts,  that  the  buildings  were  not 
part  of  the  prison  and  were  not  exempt  from  the 
bye-laws  on  that  ground,  but  that  the  plot  of 
ground  was  State  property,  and  property  therefore 
over  which  the  local  authority  had  no  control 
whtttever. — Gorton  Looal  Boaed  v,  Pbison  Com- 
missioners, K.B.D. ;  [1904]  2  K.  B.  165,  n. 

2.  Prerogative — Highwaya — Locomotives — Speed  of 
—Locomotives  Act,  1865  (28  &  29  Vid.  c  83),  s.  4.— 
The  Crown  is  not  bound  by  an  Act  of  Parliament, 
unless  it  is  expressly  or  oy  necessary  implication 
named  therein. 

Heldy  that  a  driver  of  a  locomotive  belonging  to 
the  Crown,  and  acting  under  the  orders  of  the 
Crown,  was  not  subject  to  the  Locomotives  Act, 
1865,  and  was  not  liable  to  a  penalty  for  exceeding 
the  rate  of  speed  fixed  by  section  4. — Cooper  v. 
Hawkins.  K.B,D.,  233;  [1904]  2  K.  B.  164;  73 
L.  J.  K.  B.  113;  89  L.  T.  476. 

CY^PRES:— 

Power — Testameniary  power — Excessive  executum* 
— A  (y-pres  estate  cannot  be  implied  in  lieu  of 
excessive  limitations  of  real  estate  under  a  testa- 
mentary power,  unless  it  will  include  all  persons 
intended  to  take  under  those  limitations,  and  no 
others. 

Monypenny  v.  Dering,  (1852)  2  D.  M.  &  G.  145,  and 
Hampton  v.  Holman,  0877)  5  Cb.  D.  183,  followed. 
— BisiNG,  Be.  Bising  v.  Bising,  Ch.D,  Bwinfen 
Eady,  J. ;  [1904]  1  Ch.  533;  73  L.  J.  Ch.  455;  90 
L.  T.  504. 

See  also  T/HU,  8. 

DAMAGES:— 

Measure  of^  Sale  of  goods  —  Disclaimer  of 
responsibility  for  had  workmanship — Costs  of  action 
by  sub-vendee  against  purchaser  reasonably  defended. 
—The  plainti£b  having  undertaken  the  repairs  of 
a  steainship  for  the  owners,  employed  the  defend- 
ants, an  engineering  company,  to  construct  a  new 
crank  shaft.  The  def endimts  agreed  to  do  so,  upon 
the  terms  of  their  not  beinp^  responsible  for  failure 
of  material  or  workmanship  beyond  the  replace- 
ment of  faulty  work  supplied  by  them. 

In  an  action  by  the  plaintiffB  against  the  ship- 
owners to  recover  the  price  of  the  shaft  which  had 
been  supi^ed  by  the  defendants,  the  i^powners 
counterctaimed  for  damages  for  breach'  of  contract 
in  consequence  of  the  shaft  having  broken  down  on 
a  voyage. 

The  plaintiffii,  after  communicating  with  the 
defendants,  who  thereupon  repudiated  all  respon- 
sibility, defended  the  counterclaim. 

The  shipowners  succeeded  on  their  oounterdaamy 
the  shaft  being  found  to  have  been  of  faulty 
workmanship. 

In  an  action  by  the  plaintiffs  to  recover  from  the 
defendants  the  cost  of  the  shipowners'  counter- 
claim, as  damages  resulting  from  the  defendants' 
breach  of  contract, 

Held,  that  the  terms  on  which  the  defendants 
had  supplied  the  shaft  did  not  relieve  them  from 
paying  these  costs ;  and  that  the  plaintiffii  were 
entitled  to  recover  the  costs  of  the  counterclaim 
except  so  far  as  they  were  increased  by  any  issue 
other  than  the  faulfiness  of  the  material  or  work- 


manship of  the  shaft.— Pbince  of  Wauss  Dock 
Co.  V.  FowNES  Co.,  C.A. ;  90  L.  T.  527. 

DEED:— 

Construction — Use  of  garden — Grant  to  lessees,  sub- 
lessees, and  tenants,  being  occupiers  of  houses,  ami 
their  friends^User  by  members  of  residential  duh,-- 
A.  granted  by  deed  to  B.,  his  heirs,  executon, 
administrators,  and  assigns,  and  his  and  their 
lessees  and  sub-lessees  or  tenants,  being  oocnpien 
of  certain  houses,  and  their  families  and  friendi, 
the  right  to  ente^  and  use  an  adjacent  ornamental 
garden.  A  limited  company  wmch  was  the  owner 
of  some  and  the  lessee  of  another  of  these  houses, 
establidied  in  them  a  proprietary  residential  dab 
for  ladies.  Under  the  rules  of  the  dub  bedroooM 
might  be  allotted  to  the  members  at  a  weekly  rent, 
payable  in  advance,  but  subject  to  many  reetzio- 
tions  as  to  user. 

Held,  that,  under  the  droumstances,  the  residsoi 
members,  though  occupiers  of  the  honees,  were 
occupiers  as  licensees  of  the  company,  and  not  is 
lessees,  sub-lessees,  or  tenants,  and  that  they  ware 
noty  therefore,  entitled  as  of  right  to  enter  into  and 
use  the  garden. 

Held,  further,  that  the  members  of  tiie  dub 
were  not  '*  friends  "  whose  entry  on  to  and  nasrof 
the  garden  the  company  could  authorize. — Euth 
v.  Twentieth  Cbntuby  Club  (Limitkd),  Ch.D. 
Buckley,  J,,  554 ;  73  L.  J.  Ca.  545 ;  90  L.  T.  775. 

DEFAMATION  :— 

Slander  —  Special  damage -^Bemoteness  —  Damagt 
not  reasonable  and  probable  consequence  of  words,-- 
The  plaintiff,  who  was  a  barman,  claimed  damagv 
from  the  defendant  for  slander,  the  words  com- 
plained of,  which  were  aUeged  to  have  been  spokea 
Uk  the  plaintiff's  employer,  being :  '*  You  have  a 
burman  in  your  employ  named  S.,  who  has  removed 
from  his  landlord's  house  leaving  £2  owing  for  a 
month's  rent,  and  I  cannot  get  the  money  from 
him  " ;  and  he  alleged  as  special  damage  that  hu 
employer  had  in  consequence  dismissed  him  from 
his  employment. 

Held  (dismissing  the  appeal),  that  the  dismiwi 
of  the  plamtiff  could  not  be  the  natural  and  pro- 
bable consequence  of  the  words  complained  of,  and 
that,  therefore,  the  alleged  special  damage  ooold 
not  support  the  action.— 8peake  v.  Hughes,  C.A,\ 
[1904]  1  K.  B.  138;  73  L.  J.  K.  B.  172;  89  L.  T. 
576. 

See  also  libel,  1,  2;  Slander,  1. 

DBNTI8TBY:— 

Unregistered  person^Supply  of  false  tedh — Fitting 
set  in  patienfs  mouth — Bight  to  recover  fee — •  *  Dental 
operaHon,  dental  attendance  or  advice  " — Dentists  Ad, 
1878  (41  &  42  Vict,  c  33),  s.  5.— A  person  who  wn 
carrying  on  the  practice  of  a  dentist,  but  who  wai 
not  registered  under  the  Dentists  A<^  1878»  mads 
for  tiie  defmdant  and  fitted  to  the  defendanfi 
mouth  a  set  of  false  teeth  which  were  taken  by  ^ 
defendant  and  kept  and  used  by  him.  fDie  deimd- 
ant  having  refused  to  pay  for  ^e  same. 

Held,  that  section  5  of  the  Dentists  Act,  187S, 
which  prevented  an  unregistered  person  from 
recovering  any  fee  or  charge  for  "  the  perfdrmanoi 
of  any  d^tal  operation,  or  for  any  dental  atfceni- 
ance  or  advice,*^  did  not  prevent  the  nnregiatawd 
person  from  recovering  the  price  of  the  set  of  teetk 
so  supi^ied,  as  distinguished  from  the  fittinjr  of  te 
samc^HBNNAN  v.  Duckworth,  K.B.D, ;  90  L.  T. 
546. 

DESIGN:— 

Begistration — Infringement-^Paient  and  regiskrri 
design  for  same  invention — Second  registered  dmgs 
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similar  to  previous  design — Marking  goods — Registra" 
Hon  of  design  not  known  to  infringer-^ Injundion — 
Damages — Patents^  Designs,  and  Trade- Markt  Act, 
1883  (46  (&  47  Vict.  e.  67).  ss.  47,  61,  68,  59,  60,  61. 
— The  plaintiffd  registered  ft  dengn  for  improve- 
ments  ia  motor  oyoles  between  the  time  when  they 
applied  for  and  the  time  when  they  obtained  letters 
patent  for  a  similar  invention.  Subseqaently  they 
registered  a  new  design,  which  in  fact  was  similar 
to  the  originally  registered  design,  and  sold 
machines  marked  with  the  registnition  number 
only.  The  fact  of  tiie  registration  was  tmknown 
to  the  defendants  prior  to  the  issue  of  the  writ  in  an 
action  against  them  for  infringement,  but  they  sold 
some  machines  after  the  writ  was  issued,  and  on  an 
application  for  an  interim  injunction  they  offered  to 
ke^  an  account. 

Meld,  that  a  patent  and  a  registered  design  for 
the  fame  invention  might  co-exist,  the  rights  con- 
ferred did  not  dash,  and  the  registration  was 
valid ;  that  the  ftrst  registration  was  not  forfeited ; 
and  that  want  of  knowledge  was  not  a  reason  why 
an  injunction  should  not  be  granted,  but  that  it 
protected  the  defendants  from  payment  of  damages 
in  respect  of  sales  effected  by  them  before  writ. — 
Werweb  Motors  v.  Gabcage,  Ch,D.  Byrne,  J. ; 
[1904]  1  Ch.  264  ;  73  L.  J.  Oh.  266 ;  90  L.  T.  342. 

DISTBE88:— 

1.  Poor  law— Rating— Recover y^Costs^Charges  of 
taking,   keeping,  and    selling    the    distress — Distress 

El)  Act,  1817  (57  Geo.  3,  c.  93)— Distress 
t)  Act,  1827  (7  cfc  8  Oeo.  4,  c.  11)— Distress  for 
Ad,  1849(12  <fc  13  Vtct.  c.  14),  s.  1.— The  pro- 
viaioDS  containeid  in  the  Distress  (Costs)  Acts,  1817 
and  1827,  limiting  the  costs  and  charges  of  distresses 
for  poor  rates  and  certain  other  rates,  where  the 
amount  due  does  not  exceed  £20,  are  impliedly 
repealed  as  regards  poor  rate,  by  the  Distress  for 
Bates  Act,  1849,  section  1  of  which  authorizes  in 
oonnection  with  the  levy  of  dtstreis  for  such  rates, 
the  levy  of  the  **  reasonable  chai^^es  of  the  taking, 
keepini^,  and  selling  of  the  said  dutrcM." — Hill  v. 
Pannifer.  jr.5./)..  588;  [1904]  1  K.  B.  811 ;  73 
I^  J.  K.  B.  656;  90  L.  T.  611. 

2.  Sale  of  goods— Purchase  by  landlord— 2  W.  & 
M.,  Sess,  1.  c  6,  s,  2 — Pradice— Appeal  to  Court  of 
Appeal — County  court  appeal — **  Right  of  appeal  to 
the  High  Court'*— County  CourU  Ad,  1888  (51  <8:  62 

Vid.  c.  43),  s.  120— Judicature  Act,  1894  (57  <fe  68 
Vid.  c.  16).  s.  1,  suh-sedion  6. — ^A  landlord  who  has 
distoained  goods  for  rent  in  arrear  cannot  himself 
purchase  them. 

King  v.  England,  12  W.  E.  308,  4  B.  <£:  8.  782, 
approved  and  followed. 

Section  1,  sub-section  6,  of  the  Judicature  Act, 
1894,  which  empowers  the  Court  of  Appeal  to  give 
leave  to  appeal  from  the  High  Oourt  in  all  caies 
'*  where  there  is  a  right  of  appeal  to  the  High 
Oourt  from  any  oourt,"  includes  cases  in  which 
there  is  an  appeal  to  the  High  Oourt  with  the 
leave  of  the  couoty  court  judge  as  well  as  cases 
-where  there  is  an  appeal  without  leave. 

Judgment  of  the  Divisional  Court  (61  W.  B.  699, 
[1903]  2  K.  B.  168)  affirmed.— MooRE,  Nsttlb- 
FOLD,  &  Co.  V.  Singer  Manxtfacturing  Co..  C,A., 
386 ;  [1904]  1  K.  B.  820;  73  L.  J.  K,  B.  467 ;  90 
I*  T.  469. 

See  also  Couoty  Court,  4. 

DIVORCB  :— 

1.  Adultery  of  pditioTier — Discretion  of  courts 
Matrimonial  Causes  Ad,  1867  (20  d:  21  Vid.  e.  86), 
8.  31.— The  court  has  ftdl  discretion  as  to  granting 
a  decree  nisi  in  favour  of  a  petitioner  who  has 
been  found  guilty  of  adultery  under  section  31  of  the 


Matrimonial  Causes  Act,  1867  (20  &  21  Vict.  c.  86), 
where  the  misconduct  of  the  petitioner  is  more  or 
less  pardonaUe  or  can  be  excused,  but  in  order  that 
it  may  exercise  this  discretion  the  misconduct  of 
the  petitioner  must  have  been  caused  by  the  mis- 
conduct or  the  offences  of  the  reipondent. 

Constantinidi  v.  Constantinidi  and  Lance,  [1903] 
P.  246,  distinflruished.— Wyke  v.  Wyke,  P.D.  & 
Ad.D, ;  [1904]  P.  149 ;  73  L.  J.  P.  38 ;  90  L.  T.  172. 

2.  Adultery  ofpditioner — Statutory  discrdion—Con^ 
dud  conducing — Matrimonial  Causes  Ad,  1857  (20  & 
21  Vid,  c.  86),  s.  31.--The  court  held  that  if  a  wife 
leaves  her  husband  because  she  has  transferred  her 
flections  to  another  man,  and  her  husband  is 
aware  that  that  is  the  cause,  and  he  thereafter 
commits  adultery,  such  conduct  in  the  wife  is  con- 
duct conducing  to  the  husband's  adultery;  and 
exercising  its  di«cretion  under  section  31  of  the 
Divorce  Act,  1867,  it  further  held  that,  in  the 
circumstances  of  the  case,  it  was  justified  in  grant- 
ing the  husband  a  decree  ninfor  dissolution  of 
marriage.  —  Constantinidi  v.  Constantinidi, 
P.Z>.  <fe  Ad,D.,  190  ;  [1903]  P.  246 ;  72  L.  J.  P.  82  ; 
89  L.  T.  340. 

3.  Cruelty— False  charge  against  wife— Injury  to 
health.^A  husband  left  his  wife  and  children  with- 
out any  means  of  support,  and  afterwards  filed  a 
petition  against  his  wife  for  dissolution  of  his 
marriage  on  the  ground  of  her  adultery,  alleging 
that  she  had  given  birth  to  a  child  after  he  had 
left  her,  of  wnioh  he  was  not  the  father.  Upon 
proof  being  given  that  the  allegation  had  had  the 
effect  of  injuring  the  health  of  the  wife,  it  was 
held  that  such  oonduot  on  the  part  of  the  husband 
constituted  legal  cruelty  so  as  to  entitle  the  wife  to 
relief  .-^BAFES  v.  Jeapes,  P.D.  &  Ad.D. ;  89  L.  T.  74. 

4.  Desertion— Matrimonial  Causes  Act,  1884  (47  & 
48  VicL  e.  68),  s.  6— Condonation^ Revived.— The 
Court  held  that  the  statuUny  offence  of  desertion 
created  by  the  Matrimonial  Causes  Act,  1884.  may 
be  revived  b?  subsequent  adultery. — ^Pain  v.  Pain, 
P.D.  &  Ad.D.,  271 ;  [1903]  P.  263 ;  73  L.  J.  P.  1 ; 
89  L.  T.  688. 

6.  Invest — Condonation — Revival — Desertion. — ^The 
husband  committed  incestuius  adultery,  which  the 
wife  condoned,  but  he  afterwards  deserted  her. 

The  Court  held  that  such  desertion  revived  the 
condoned  incestuous  adultery,  and  grante<1  a  decree 
nm.— Houghton  v.  Houghton,  P.D.  &  Ad.D,, 
272 ;  [1903]  P.  150 ;  72  L.  J.  P.  31 ;  89  L.  T.  76. 

6.  Rehearing — Application — Pradice. — An  appli- 
cation for  the  rehearing  of  a  suit  for  dissolution  of 
marriage  cannot  be  made  except  to  a  Divisional 
Court.— Watson  v.  Watson.  P.D.  <fe  Ad.D. ;  89 
L.  T.  78. 

7.  Scotland,  law  of-Divorce—Settied  property'^ 
Divorced  spouse  surviving — Termination  of  interest  in 
fund— Substitution  of  issue— Period  of  vesting.— Bj 
a  Scotch  statute  passed  in  1673  desertion,  under 
circumstances  set  out  in  the  statute,  is  a  sufficient 
cause  for  divorce,  and  ttie  offsnding  party  is  to  lose 
all  interest  in  the  matrimonial  property.  By  a 
marriage  settlement  made  in  1866  certain  property 
was  settled  upon  trust  for  the  husbaod  and  wife 
for  life,  and  the  survivor  of  them,  and  after  the 
deatii  of  the  survivor  for  the  children,  if  any. 
There  was  one  child  of  the  marriage,  who  had 
attained  twenty-one  years.  In  1886  the  wif^ 
divorced  the  husband,  under  the  above-mentioned 
statute,  for  desertion.  In  1899  the  wife  died 
leaving  the  husband  and  the  child  surviving. 

Held,  that  as  long  as  the  husband  survived  the 
settled  property  remained  part  of  the  wifo's  estate. 
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and  the  child  oould  not  oome  into  possession  of  it 
till  after  the  de%th  of  the  husband. 

Per  Lord  Davey. — By  the  lair  of  Sootland  a 
substitation  of  issue  in  case  of  the  death  of  the 
institute  before  the  ^riod  of  distribution  prevents 
Testing,  so  that  the  interest  of  the  institute  Is  not 
indefeasible.— Dawson  v,  Smabt,  H»L,;  [1903] 
A.  0.  437 ;  89  L.  T.  343. 

8.  SeUlemenU,  variation  o/-^An$wer  to  petition 
he/ore  decree  abaoltUe—lM  pendens. — A  petitioner 
who  has  obtained  a  decree  nisi  for  divorce  cannot 
proceed  with  a  petition  to  vary  settlements  until 
the  decree  has  been  made  absolute ;  and  nothing 
done  between  the  time  when  the  decree  is  made 
absolute  and  the  hearing  of  the  petition  to  vary  can 
affdct  the  power  of  the  court  to  vary  the  settle- 
meats. — OONSTANTINIDI  V.  CONSTANTINIDI  (No.  2), 
a  A.;  [1904]  P.  306. 

9.  Setdementi,  variation  of— Child — Question  of 
legitimacy  —  iBsue  directed,  —  On  a  petition  for 
variation  of  settlements  after  a  decree  for  dis- 
solution of  marriage,  where  •  child  was  bom 
between  the  date  of  ihe  decree  nisi  and  the  deoree 
absolute, .  the  paternity  of  which  ^e  petitioner 
denied,  the  court  directed  an  issue  to  be  tried  to 
ascertain  the  status  of  the  child,  and  postponed  the 
further  consideration  of  the  variation  of  settlements 
until  after  the  trial  of  the  issue.— EvAKS  v.  EVAKS, 
RD.  &  Ad.D. ;  [1904]  P.  274 ;  73  L.  J.  P.  87. 

DOMICIL:— 

Eenundation  of  domicil  of  origin — Evidence — Bur  - 
den  of  proof, — ^The  onus  of  proving  that  a  domicil  has 
been  chosen  in  substitution  for  the  domicil  of  origin 
lies  upon  the  party  asserting  that  the  domicil  of 
origin  has  been  lost. 

W.,  whose  domidl  of  origin  was  in  America,  left 
America  in  1850  and  resided  in  Bnssia,  for  business 
purposes,  for  twenty  years,  visiting  England  in  the 
winter  to  avoid  the  Busstan  climate.  In  1870  he 
came  to  reside  in  England,  bat  up  to  1883  visited 
Bussia  yearly  for  butinees  purposes.  From  1883  up 
to  his  death  in  1897  he  resided  in  England.  He 
retained  a  large  interest  in  property  m  America, 
and  always  described  himself  as  an  American  citizen, 
and  spoke  frequently  of  his  intention  of  returning 
to  America  to  develop  his  nroperty  in  that  country. 
While  in  England  he  lived  in.  various  houses  taken 
on  short  leases.  His  will  was  proved  in  Eogland, 
and  the  Grown  claimed  legacy  duty  on  his  estate, 
which  was  very  lar^e. 

Held  (reversing  the  judgment  of  the  court  below), 
Lord  Lindley  dissenting,  that  the  Crown  had  failed 
to  discharge  the  onus,  which  was  upon  them,  of 
proving  tl^t  W.  had  a  fixed  and  settled  purpose  of 
renouncing  his  domicil  of  origin,  and  that  the  claim 
for  legacy  duty  failed. — ^WiNANS  v.  Attoenby- 
GENBRAi,  H.L. ;  [1904]  A.  0.  287 ;  73  L.  J.  K.  B. 
613;  90L.T.  721. 

EASEBIENT:— 

1.  Light  —  Preecription  —  Enjoyment  for  twenty 
yearB — Consent  or  agreement  in  xoriting—*^  Expressly 
given  or  made  for  that  purpose  " — Prescription  Act, 
1832  (2  c&  3  WUl,  4.  c.  71).  s,  3.— B.  M.,  the  owner 
in  fee  of  a  house  and  the  adjoining  land,  in  1816 
conveyed  the  house  in  fee  simple  to  J.  A.,  the  pre- 
decessor of  the  plaintiff.  At  the  same  time  a  stone 
was  built  into  the  wall  of  the  house,  upon  which 
was  inscribed :  "  1816.  This  stone  is  placed  by 
J.  A.  to  perpetuate  B.  M.'s  right  to  bimd  within 
nine  inches  of  this  or  any  other  building.'* 

The  access  of  light  to  the  windows  of  the  house 
over  the  adjoining  land  was  continuously  enjoyed 
from  1816  to  1901,  when  the  defendant  erected  a 


building  on  the  adjoining  land  which  obstracted 
that  access  of  light. 

Held  (reversing  the  judgment  of  Lawrmoce,  J.), 
that  the  inscription  could  not  be  construed  as  s 
consent  or  agreement  *'  expressly  made  or  ^ten  for 
the  purpose  *'  of  the  cDJoyment  of  light  within  ths 
meaning  of  section  3  of  the  Prescription  Act,  1832 ; 
and  that  the  plaintiff  had  an  absolute  right  to  tks 
access  of  light.— BusooB  v.  Gbouitsell,  C.A.\  89 
L.  T.  426. 


2.  Light — Prescription — StibstanUal  interfa 
Nuisance — Damage — Medisure  of  right — Angle  of  45 
degrees  —  Mandaiory  injunction  —  Inguiry  as  to 
damage,  refusal  of-^ Ancient  lights. —  To  oonstitate 
an  actionable  obstruction  of  ancient  lights  it  is  not 
enough  that  tiie  light  is  less  than  befoire.  Then 
must  be  a  substantial  privation  of  light,  enoogh  to 
render  the  occupation  of  the  house  uncomf  octaUa 
according  to  the  ordinary  notions  of  mankind  sad 
(in  the  case  of  business  premises)  to  prevent  tbe 
plaintiff  from  carrymg  on  hisbushiess  ai  beneficially 
as  before. 

The  nature  of  the  right  to  light  and  of  sn 
infringement  was  not  altered  by  tiie  Presoriptioa 
Act  (2  &  3  WiU.  4,  c.  71). 

The  decision  of  the  Court  of  Appeal  in  Home  aai 
Colonial  Stores  {LimiU^  v.  Cells,  [1902]  1  Ch.  3(fi, 
reversed,  and  the  decision  of  Joyce,  J.,  restored. 

The  decision  of  the  Oourt  of  Appeal  in  Warren  v. 
Brown,  [1902]  1  K,  B.  15,  ovemled. — Colls  v, 
HouB  AND  Colonial  Stobis  (Ldotxd),  ff.L.; 
[1904]  A.  C.  179 ;  73  L.  J.  Ch.  484  ;  90  I*.  T.  687. 

3.  Light  and  air — Necessity,  eaeemetU  of^Li^ 
— Orani  of  one  of  two  adjoining  tenements — l>ero§atim 
from  grant — Implied  reservation.—Thb  defewlaat, 
being  the  owner  of  two  adjoining 
granted  one  of  them  to  the  plaintiff's  ^ 
in  title,  while  retaining  the  o^er,  without  i 
reserving  to  himsdf  any  rights  over  the 
granted.  The  plaintiff  built  a  wall  on  her  i 
so  as  to  block  out  the  light  to  two  windows  in  the 
defendant's  premises.  One  of  these  windo  wa  lightad 
a  pantry  which  could  not  be  lighted  in  any  ottsc 
way  except  by  means  of  borrowed  light,  wi>d  the 
obstruction  rendered  the  pantry  useless  as  a  pftstry. 

Held,  that  there  was  no  implied  reservatiosi  to 
the  defendant  of  the  rijg;ht  to  the  ai^ceas  of  ligbt 
to  the  pantry  window,  inasmuch  as  it  waa  mot  an 
easement  of  neoessify  within  the  exoeptloBi  to  ike 
rule  in  Wheeldon  v.  Burrows,  (1878)  12  Ch.  I>.  SL 

The  observations  of  Stirling,  L.J.,  as  to  «« ease- 
ment of  necessitv"  in  Union  Lighterage  Cx  v. 
London  Graving  Dock  Co.,  [190q  2  Ch.  M7.  571. 
followed  and  approved.— Bat  v.  Hazelddtk,  (A,  IK 
KekewicK  J. ;  [1904]  2  Ch.  17 ;  73  L.  J.  Ch.  637; 
90  L.  T.  703. 

4.  Way,    right   of^ Annual    payment —  Unimkr 
rupted  enjoyment  for  forty  years — Evidence  of  iiswr 
Lost  grant^Prescription  Act  (2  ik  3  WiU.  4,  c  71). 
M.  2,  82. — ^Parol  evidence  b  admissitle  in  ansi —  ^ 
an  sJlegation  of  enjoyment  of  a  way  as  of : 
and  a  payment  of  an  ambiguous  character 
shown  by  a  claimant  not  to  be  inconaistei 
the  claim. 

Where,  therefore,  a  right  of  way  has  been  < 
openly  for  over  iorty  years,  but  a  payment  ( 
made  to   the  owners   of   the  servient  tc 
though  whether  for  a  licence  or  for  what 
was  not  determined  by  the  evidenoe,  the  ie 
will  be  made  that  the  annual  payment 
yearly  licence,  and  the  Presoriptioii  Aot  wiU  oob- 
sequently  not  apply. 

Judgment  of  the  Court  of  Appeal  (49  W.  S.  4SL 
[1891]  2  Ch.  198)  affirmed.— GABDirxm  p.  Hi 
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BR»wmY  Co.,  H.L.,  17;   [1903]  A.  C.  229;   72 
L.  J.  Cb.  558 ;  88  L.  T.  698. 

5.  Way,  right  of—Cfrani—Exceaiive  user — Bona 
fides — Building  eoiending  beyond  dominant  tenement, 
— A  former  owner  of  plot  A  bought  an  adj  fining 
plo**,  B,  together  witii  a  right  of  way  thereto  over 
plot  C  from  a  public  street.  The  defendant  M., 
the  present  owner  of  plot  A  and  plot  B,  built  a 
factory  on  both,  with  the  entrance  on  plot  B,  the 
dominant  tenement. 

The  pl«iati£P,  the  present  owner  of  plot  C, 
bzouffht  this  action  to  restrain  the  defendant  M. 
and  his  mortgagees.  Flower  &  Sons  (limited), 
from  using  the  right  of  way  to  the  factory,  con- 
tending that  the  effect  of  the  building  was  to 
extend  the  user  of  the  way  unlawfully  to  plot  A, 
and  as  it  was  practically  impossible  to  separate  the 
lawful  from  the  excessive  user  the  right  of  way  was 
wholly  extinguished.  In  any  case  the  defendants 
were  not  entitled  to  use  the  way  as  a  means  of 
approach  to  the  part  of  the  factory  built  on  plot  A. 
Held,  that  the  right  of  way  was  not  extinguished, 
and  the  defendants  could  not  be  restrained  from 
using  it  as  a  means  of  access  to  the  factory  merely 
because  haying  entered  by  the  doorway  on  plot  B, 
the  dominant  tenement,  they  might  pass  to  the 
portion  erected  on  plot  A. — Habbts  v.  Floweb, 
Ch.D.  avjinfm  Eady,  J.;  90  L.  T.  669. 

6.  Way,  right  of— Prescription — Might  to  use  pump 
— Long  user — Dominant  and  servient  tenements  hsCi 
under  same  landlord — Prescription  Ad,  1832  (2  &  3 
Will,  4»  c.  71),  s,  2. — A  right  of  way  or  other  ease- 
ment capable  of  being  acquired  under  section  2  of 
the  Prescription  Act,  1832,  by  long  user,  cannot  be 
so  acquired  by  a  lease  of  a  tenement  over  an 
adjoining  tenement  where  both  tenements  are  held 
under  the  same  landlord. — Eilqoitb  v.  Gaddes, 
C.A.,  438;  [1904]  1  K.  B.  457  ;  73  L.  J.  K.  B.  233; 
90  L.  T.  604. 

EOOLBSIASTICAL  LAW:— 

1.  Clergy  discipline — Immoral  act — Construction — 
Clergy  Discipline  Act,  1892  (55  &  66  Vict,  c,  32),  s  2, 

Held,  that  the  collection  of  alms  on  false  and 
fraudulent  pretences  is  an  immoral  act  within  the 
meaning  of  the  Clergy  Discipline  Act,  1892. — 
FiTZMAiTBioi  V.  HiSKBTH,  P,C. ;  [1904]  A.  0.  266 ; 
73L.J.  P.O.  53. 

2.  Clergy  Discipline  Act,  1892  (55  &  56  Vict,  e,  32) 
^Immoral  hahit  of  swearing  and  ribaldry, — The 
occasional  use  of  objectionable  language  by  a 
clergyman,  under  circumstances  of  great  provoca- 
tion, upon  rare  occasions  extending  over  a  period 
of  three  years, 

Held,  not  to  amount  to  an  immoral  habit  "  of 
swearing  and  ribsldiy  "  within  the  meaning  of  the 
Clergy  Discipline  Act,  1892. 

Judgment  of  the  court  below  reversed. — Moobe 
V.  OxFOBD  (Bishop),  P.C.  ;  [1904]  A.  0.  283 ;  73 
L.  J.  P,C.43;90L.T.425» 

3*  FacuUy — Jurisdiction — BevocaMliiy  of  faculty, 
—A  faculty  granted  by  the  ordinary  after  citation 
and  unappeiUed  against  cannot,  in  the  absence  of 
the  consent  of  all  the  parties  interested,  be  revoked 
for  any  cause  other  than  fraud. — London  Cottnty 
CoxTNon.  V,  Dx72n)A8,  Arches  Ct, ;  [1904]  P.  1. 

EDUCATION  :— 

United  district  school  board — Transfer  to  eduoa^ 
tional  authorities — Different  "  appointed  days  " — 
Adjustment  of  liabilities -^ImmeaicUe  or  postponed 
arbitratifm—Education  Ad,  1902  (2  Ed,  7,  c.  42), 
s.  27,  sub'Sedion  2 ;  Schedule  II,,  clauses  1,  8,  22— 
Local  Qwemment  Ad,  1894  (5&  &  57  Vict,  c  73), 


8,  eS^ArbitraHon  Ad,  1889  (52  ft  63  Vid.  e.  49), 
s,  2.— The  H.  Urban  District  OounoQ  is  the  local 
educational  authority  for  the  H.  Urban  District. 
The  1ft  of  June,  1903,  was  the  '*  appointed  dav  " 
for  the  comiog  into  operation  of  the  Education 
Act,  1902,  within  the  district.  The  corporation  of 
J.  and  the  county  .council  of  D,  are  respectively  the 
local  education  authorities  for  the  borough  of  J. 
and  the  rural  district  of  M.  At  the  passing  of  the 
Education  Act,  1902,  the  H.,  M.,  and  J.  United 
District  School  Boa^d  was  the  school  board  for  the 
urban  district  of  H.,  the  rural  district  of  M.,  and 
the  borough  of  J.  The  1st  of  April,  1904,  was  the 
appointed  day  for  the  coming  into  operation  of  that 
Act  within  the  county  of  D.  and  the  boroueh  of  J. 
Matters  having  arisen  requiriog  adjustment  between 
the  council  and  the  united  district  school  board,  and 
clause  1  of  the  second  schedule  to  the  Act  providing 
that  the  rights  and  liabilities  *'of  any  school  boud*^ 
existing  at  the  appointed  day  should  be  transferred 
to  the  council  exercising  the  powers  of  the  school 
board. 

Held,  that  an  arbitrator  should  be  at  once 
appointed  to  adjust  such  matters;  and  that  the 
appointment  should  not  be  delayed  until  the 
appointed  day  for  the  remainder  of  the  unitfd 
district  school  board.— Hsbbtjbn  Ubban  Ooxtnoil, 
Bb,  Ch,D,  Kekewich,  J, ;  90  L.  T.  145. 

See  also  Will,  7. 

ELECTION  LA.W:— 

1.  Corporation — Nomination  of  disqualified  person 
— Bight  of  defeated  candidate  to  daim  seat — Mtmicipal 
CorporaHonsAd,  1882  (45  c£;46  Vid.  c.  50),  s,  56,  sub- 
sedion  2. — ^A  candidate  who  has  received  a  minority 
of  the  votes  in  an  election  under  the  Municipal 
Corporations  Act,  1882,  is  not  entitled  to  daim  the 
seat  when  the  successful  candidate  is  disqualified 
for  being  elected,  unless  the  disqualification  was 
either  apparent  or  such  di«qualifioation  has  been 
brought  to  the  notice  of  the  electors. — ^Hobbs  v. 
MOBBY,  K.B,D.,  348;  [1904]  1  K.  B.  74;  73 
L.  J.K.  B.47;  89  L.  T.  531. 

2.  Illegal  pradice-^Edief-^PresenUxtion  of  petition 
— Same  grounds  as  on  which  relief  is  sought'^ 
Municipal  Corporations  {Corrupt  and  Illegal  Pradices) 
Ad,  1884  (47  dk  48  Vid.  c.  70),  s,  20.— The  court 
will  grant  relief  from  an  illegal  practice  in  a  proper 
case,  even  although  an  election  petition  has  been 
presented,  where  Sie  sole  ^unda  for  such  petition 
are  those  in  respect  of  which  relief  is  sought,  and 
none  of  the  facts  are  in  dispute. — FoBSTBB,  Ex 
FABTB,  K,B,D, ;  89  L.  T.  18. 

3.  Begistration  —  Parliament  —  Lodger  daim  — 
Obfedion  as  to  vcdue  of  lodgings — Sfoidencc'^Dis^ 
aUowance  of  daim — Befusal  to  state  ease-^Order  nisi 
for  mandamus — Statement  of  revising  barrister  in 
answer  to  order  nisi — Statement  to  be  made  on  affidavit 
—Begistration  Ad,  1843  (6  <£;  7  Vid.  c,  18),  ss,  42, 
ed^Parliamentary  Begistration  Ad,  1878  (41  &  42 
Vid,  c,  26),  ss,  22,  23 ;  s.  28,  sub-sedions  10,  11 ;  ss. 
36,  37.— J.  daimed  to  vote  as  an  old  lodger;  it 
appeared  in  the  body  of  his  daim  that  he  occupied 
as  lodgings  two  tmfumished  rooms  on  the  top  floor 
of  a  house,  for  which  rooms  he  paid  5s.  6d.  weekly, 
and  in  the  declaration  annexed  to  the  claim  the 
daimant  declared  that  his  lodginffs  were  of  the 
dear  yearly  value,  if  let  unfurnished,  of  £10  or 
upwards.  The  daim  was  duly  objected  to  on  the 
ground  that  the  lodges  were  not  of  sofficient 
value.  It  was  proved  uiat  the  whole  house  was 
only  rated  at  £14,  and  there  were  also  other  dr- 
cumstances  in  evidence  before  the  revising  barrister 
which  raised  a  strong  doubt  in  his  mind  as  to 
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wheUior  the  lodgings  were  of  soffioient  value.  The 
revising  barrister  adjourned  the  hearing  to  an 
evening  sittug  of  the  court,  and  meanwhile  sent  a 
written  notice  to  the  claimant  that  his  claim 
would,  or  miffht  be,  disallowed  unless  he  produced, 
or  caused  to  be  produced,  at  the  evening  sitting  his 
rent-book  or  oiher  sufficient  evidence  that  his 
lod^gs  were  of  the  requisite  value.  The  claimant 
'  havmff  altogether  ignored  this  notice,  the  revising 
banister  dimllowed  the  daim,  on  the  ground  that 
he  wai  not  satisfied  that  the  claimant's  lodgings 
were  of  the  requisite  value,  and  refused  to  state  a 
case.  An ordernitfi f or  a  mandamu$  having  been 
obtained  ex  parUf 

Held,  that  the  case  raised  a  question  as  to  the 
true  construction  of  section  29,  sub-sections  10, 11, 
of  the  Parliamentarv  Begistration  Act,  1878,  and 
that  the  order  niH  should  be  made  absolute. 

Held,  also,  that  as  a  general  rule  a  statement 
made  by  a  revising  barrister  in  anssrer  to  an  order 
nisi  should  be  on  affidavit. 

The  observations  of  the  court  on  this  point  in  In 
re  Bane^  W.  N.  1879,  p.  200,  discuised  and  distin- 
guished.—Bbx  V.  Nepsak,  K.B.D.,  264. 

4.  Begidratton  —  Parliament  —  Lodaer  dairn  — 
Objection  aa  to  valtM — Evidence  pro  ana  con — Betna- 
ing  harriiter — JuriecUction—B^tration  Act,  1843 
(6  <£;  7  Viet,  c  18),  m.  42,  eS-^Bepreseniation  of  the 
People  Act,  1867  (30  <ft  31  Vict.  c.  102).  $.  4,  sub- 
aeetion  2 — Parliamentary  Begietration  Act,  1878  (41 
dt42  Vict.  c.  26),  $$.  22, 23;  a.  28,  eub-aectione  10,  11 ; 
••  36. — A  revinng  barrister  has  no  jurisdiction  to 
make  the  allowance  of  a  lodger  claimant's  vote 
dependent  upon  the  claimant's  compliance  with  a 
requirement  that  he  shall  attend  personally;  the 
oneway  in  which  a  lodger  claimant's  personal 
attendance  can  be  required  is  by  means  of  a 
summons  under  section  36  of  the  Begistration  Act 
187a 

Section  28  of  the  Registration  Act,  1878,  does 
not  absolutely  confine  tiie  rieht  of  a  revising 
barrister  to  disallow  a  lodger  dami  to  the  case  of 
such  prvmd  fade  oroof  of  the  ground  of  objection 
being  given  as  is  aescribed  in  sub-section  10  of  that 
section;  that  sub-section  deals  only  with  one 
special  method  of  establishing  a  primd  facie  case 
against  the  daim;  and,  therefore,  even  although 
tiie  ol>jeotor's  case  does  not  satisfy  sub-section  10, 
it  may  still  consist  of  evidence  against  the  lodger's 
daim,  which  the  revising  barrister  is  entitled  to 
weigh  and  ought  to  give  effect  to  by  allowing  the 

-  objection,  if  he  thinks  that  the  weight  of  such 
evidence  is  sufficient  to  outweigh  the  evidence  of 

.  the  lodger's  dedaration  (which  by  section  23  of  the 
Act  of  1878  is  constituted  primd  J^acie  evidence  of 
the  qualification)  and  any  other  evidence  confirma- 
tOTy  of  the  dedaration  which  t^e  claimant  may 
think  proper  to  adduce.  As  to  the  weight  and 
effect  of  sudi  evidence  pro  and  can,  the  revising 
barrister  is  the  constituted  judge,  and  no  app^ 
lies  from  his  decision. — JsNKurs  v.  Gbooott,  K,  B,D.. 
267;  [1904]  1  K.  B.  374;  73  L.  J.  K  B.  216;  90 
L.  T.  90. 

6.  Begiiiration— Parliament— Occupation  franchise 
— Euiband  tenant  ofwife—Evidenceofhoiik  fide  agree- 
ment to  pay  rent  by  hueband  to  wife. — ^The  rdation- 
ship  of  Ausband  and  wife  does  not  in  point  of  law 
prednde  the  ezutence  of  the  relation  of  landlord 
and  tenant  between  the  wife  and  husband  in 
respect  of  the  house  in  which  they  both  reside  and 
whmh  is  owned  by  the  wife;  and  where  there  is  in 
ftMst  a  bond  fide  tenancy  of  sudi  house  by  the 
liusband  from  the  wife,  the  husbuid  is  entitied  to 


be  reji^tered  under  the  Begistration  Acts  in  respect 
of  his  ocoupation  as  tenant  of  sudi  house. 

Hallv.  Michdmore,  50  W.  B.  172.  fxplained  and 
distinguished.-— Peabob  v.  Mb&biicab,  K.B.D^ 
141;  [1904]  1  E.  B.  80;  73  L.  J.  K.  B.  183;  89 
L.  T.  745. 

6.  Begietraiion — Parliament^  Oumership  qualified' 
tion — Freehold  benefice — Pew-rente — Interest  in  land 
— 8  Men.  6,  c.  7. — Where  the  right  to  rcoetve  for 
his  own  benefit  the  pew-rents  of  a  church  is  vetted 
in  the  vicar  by  virtue  of  his  office,  even  though 
such  right  arise  merely  by  implication  from  tiie 
terms  of  the  licence  of  the  bishop  when  i^pointing 
the  vicar,  the  pew-rents  may,  m  such 
circumstances,  constitute  an  equitable  frediold 
interest  in  land  within  the  meaning  of  tiie 
Begistration  Act,  8  Hen.  6,  c.  7. 

Qucere,  whether  the  mere  actual  receipt  of  pew- 
rents  by  the  vicar  for  liis  own  use  would  of  itadf 
be  suffident  to  constitute  an  interest  in  land. 

Ex  parte  ArrowsmUh,  26  W.  B.  600,  8  Ch.  D. 
96,  discussed.— YiOEERS  v.  Bmlwyn,  K.B.D.,15$; 
89  L.  T.  747. 

7.  Begistration—Parliameniarv  and  ctmniy  eomncH 
franchise— Head  master  of  school— Oocufniiom  of 
dweRing-house  adjoining  school  premises^Ckarader 
of  occupation — Household  or  service  franckise — Bepre- 
sentation  of  the  People  Ad,  1867  (30  &  31  Fid.  c. 
102),  8.  S—Bepresentation  of  the  People  Act,  1884 
(48  &  49  Vid,  c  3),ss.  2,  Z— County  Electors  Ad, 
1888  (51  &  52  Vid.  c.  10).  s.  3.— The  appeOant,  a 
schoolmaster,  had  resided  doriog  t^  quaHfyiiiff 
period  in  a  dweUing-house  attadied  to  the  adiod 
premises,  which  dwelling-house  he  hdd  under  an 
agreement  from  the  school  managers.  Nbdeduotian 
from  his  annual  salary  as  echodmaster  was  made 
in  respect  of  his  occupation  of  the  dweUmg-lioiise, 
nor  aid  the  agreement  contain  any  st^olAftkn 
requiring  the  appellant  as  schodmaster  to  reside  ia 
the  dwelling-house.  The  appellant  daimed  to  have 
his  name  inserted  in  Division  I.  of  the  list  of 
occupation  deetors  in  respect  of  his  occiqiatioa  as 
tenant  of  the  said  dwelling-house. 

The  revising  barrister,  uthough  not  finding  as  a 
fact,  dther  that  the  appellant  as  schoolmaster  was 
required  to  reside  in  the  dwdliog-housa,  or  that  he 
might,  if  he  chose,  reside  elsewhere,  diimiwfiil  the 
dslm,  on  the  ground  that  the  appellant  oooupied 
the  dwelling-house  by  virtue  only  of  his  oMce  aad 
services  as  schoolmaster,  and,  consequentiyy  waa  not 
entitied  to  be  placed  in  Divinon  L 

Upon  appeal,  the  court  reversed  the  reviling 
barrister,  and  hdd,  upon  the  facto,  that  the  caae 
was  governed  by  Marsh  v.  Estcourt,  38  W.  B.  495, 
24  Q.  B.  D.  147,  and  that  the  appellant  was  entitled 
to  have  his  name  inserted  in  Division  I. — ^DoTXa  «. 
Pbossee,  K.B.D.,  140;  [1904]  1  K.  B.  84 ;  73 
L.  J.  K.B.  13;  89L.T.  724. 

ESTATE  DUTT.^See  Inland  Bevenue. 

ESTOPPEL.— See   Company.    24;    Insurance,    3; 
Landlord  and  Tenant,  7  ;  Ship,  27. 

EVIDENCE:— 

1.  DaU  of  birth— Begister^Entry— Births  aa^ 
Deaths  Begistration  Ad,  1836  (6  &  7  WiU»  4,  c.  86).— 
A  certified  copy  of  an  entry  in  a  register  of  biztts 
and  made  pursuant  to  the  statute  6  ft  7  WilL  4, 
c.  86,  is  evidence,  not  merdy  of  the  faot  of  faiiih 
before  the  date  of  registration,  bat  of  tbm  aoted 
date  of  birth. 

In  re  WintU,  (1870)  L.  B.  9£q.  373,  disappsovad. 
— GkWDKiOH,  In  the  Estate  of,  Patvb  v. 
Benitbtt,  P.D.  ^  Ad.D.;  [1904]  P.  138;  75 
L.J.?.  33;  90L.T.  170. 
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2.  Exper^i  rtporU  —  Fada  noi  within  living 
memory  —  AdmrnHnlUy,  —  Where  an  engineer's 
reports  are  within  the  common  knowledge  of  engi- 
neers and  accepted  b^  them  as  aooarate,  they 
oonstitate  OYidenoe  which  the  conit  will  accept  at 
to  facts  not  within  living  memory.— East  London 

BAILWAT  Co.  V.  CONSlByATOBS  OF  BlYBB  THAMBS, 

CkD.  Farwell.  /. ;  90  L  T.  347. 

EXECUTION  :— 

Diicovery  in  aid — Judgment  agaimt  corporation — 
Examination  of  ojffieer-^Past  officer— Ord.  42,  r.  32. 
— An  order  may  be  aiade,  under  ord.  42,  r.  32, 
where  judgment  has  been  recovered  against  a 
corporation,  for  the  examination  of  a  past  as  well 
as  of  a  present  officer  of  the  corporation. — 
Boottrt  G£n£bali  du  Commbbob  bt  db  l'Indtjs- 

TEIB  BN  FbANOB  V.  JOHANN  BIABIA  FaBINA  &  Co., 
CA.,  404  ;  [1904]  I  K.  B.  794;  73  L.  J.  K.  B.  356  ; 
90  L.  T.  472. 
See  also  Bankraptoy,  7 ;  County  Coort,  6* 

EXECUTOB:— 

1,  Indemnity — Privity  of  estate — Distribution — 
Administration  —  Leaseholds  —  Contingent  fviurt 
Uahilities — Retention  of  assets. --Qa  making  an  order 
for  the  distribution  of  the  estate  of  a  testator 
amongst  bis  residuary  legatees  the  court  will  not  set 
aside  any  part  of  his  sssets  to  indemnify  his 
ezecutors  against  possible  liabilities  which  may 
arise  in  respect  of  leases  formerly  held  by  him, 
unless  there  is  privity  of  estate  between  the 
executors  and  the  lessors.— Nixon,  Bb,  Qbat  v. 
Bbll,  Ch.D.  Byrne,  J. ;  [1904]  1  Ch.  638 ;  73 
L.  J.  Ch.  446. 

2.  Power  to  compromise  claim  of  co-executor — 
*'  Compromise  **— Trustee  Act,  1893  (56  <&  57  Vict.  c. 
53  )  a.  21— Judicial  Trustee  Act,  1896  (59  &  60  Vict. 
c.  35),  s.  3. — ^The  power  of  an  executor  to  com- 
pronuse  claims  agamst  his  testator's  estate  extends 
—in  a  proper  case — to  daims  made  by  a  co- 
executor»  and  where  such  a  claim  has  been  allowed 
by  an  executor  acting  honestly  and  reasonablv  the 
transaction  is  valid  and  binding  on  the  residuary 
legatees.— HouQHTON,  Be,  Hawlbt  v.  Blakb, 
Ch.D.  Kekewich,  J.,  505;  [1904]  1  Ch.  622;  73 
L.  J.  Cd.  317  ;  90  L.  T.  252. 

See  also  Mortgage,  9 ;  Practice,  26 ;  Vendor  and 
PorohsMer,  4. 

FAOTOBY  :— 

1.  Overtime^Part  of  factory  in  which  overtime 
emphtfment  allowed — "  narehome  not  used  for  any 
manufaduring  process  or  handicrafts^ — Fadory  and 
Workshop  Act,  1901  (1  Ed.  7,  c.  22),  $.  49,  Schedule 
ILt  clause  4. — ^By  Schedule  II.,  clause  4,  of  the 
Factosry  and  Workshop  Act,  1901,  overtime  is 
allowed  in  '*  any  part  of  a  factory  (whether  textile 
or  non-textile)  or  workshop  which  is  a  warehouse 
not  used  tn  any  manufacturing  process  or  handi- 
craft, and  in  which  persons  are  solely  employed 
in  polishing,  cleaning,  wrapping,  or  packing  up 

A  part  of  a  factory  which  is  used  at  any  time 
during  ordinary  hours  for  a  manufacturing  process 
or  handicraft  is  not  a  **  warehouse  "  in  which  over- 
time is  allowed  within  the  meaning  of  the  above 
clause,  and  persons  may  not  be  employed  in  over- 
time therein,  even  though  no  manufaoturinff  pro- 
cess or  handicraft  is  being  carried  on  therein  during 
such  overtime.— Smith  v.  Sibbay,  Hall,  &  Co., 
K.B,D.,  218;  [1903]  2  K.  B.  707;  72  L.  J.  K.  B. 
822;  89L.T.  358. 

2.  "  Tenement  factory  "  -^Fire-^eape-— Factory 
and  Workshop  Ad,  1901  (l  Ed.  7,  c.  22),  si.  14,  149. 
~By  section  149  of  the  Factory  and  Workshop  Act, 


1901,  the  expression  "  tenement  factory  **  is  defined 
to  mean  '*  a  faotocv  where  mechanical  power  is 
supplied  to  di£BBrent  parts  of  the  same  ouildinff 
occupied  by  different  persons  for  the  purpose  at 
any  manufacturing  process,"  &o. 

Held,  that  by  we  words  **  is  supplied  "  must  be 
understood  ''is  supplied  from  the  same  source," 
and  that  a  buildinff  the  parts  of  which,  bemff 
occupied  as  fiMstories  oy  different  persons  have  mcS. 
their  own  independent  supply  of  mechanical  power, 
is  not  within  the  definition. 

Toller  V.  Spiers  d:  Pond  (Limited),  [1903]  1  Ch. 
362,  followed.—BBAss  v.  London  CoTTNTT  CouNdL, 
K.B.D.,  [1904]  2  K.  B.  336. 

See  also  Master  and  Servant,  18-20. 

FISHBEY  :- 

1,  Mussel  fishings—Bight  of  Crown  to  grant. — ^The 
House  holding  that  mussel  fishings  may  compe- 
tentljr  be  granted  by  the  Crown,  affirmed  the 
decision  of  the  First  Division  of  the  Court  of 
Session,  Scotland,  dated  the  18th  of  March,  1902 
(4  F.  698).— Pabkbb  v.  Lobd  Adyooatb,  H.L. ; 
[1904]  A.  C.  364. 

2.  Validity  of  hye-law — Salmon  Fisheries  Ad, 
1873  (36  &  37  Vid.  c  71),  s.  39,  sul-section  3.— 
Where  conservators  of  a  river  have  power  to  deter- 
mine {inter  alia)  **  the  length,  size,  and  description 
of  nets  ...  for  taking  of  salmon,^'  they  are 
entitled  to  prohibit  the  use  of  a  particular  kind  of 
net  altogether.— Clayton  v.  Pbibsb,  K.B.D.,  495 ; 
[1904]  1  K.  B.  424;  73  L.  J.  K.  B.  268 ;  90  L.  T. 
119. 

FIXTUBBS  :— 

I.  Tenant* s  fioctures^Removal^Determination  of 
lease  hyforfeiture^Mortgage  of  lease^BiglU  of  mad" 
gages. — A  lease  to  a  limited  company  contained  a 
proviso  for  the  determination  of  the  term  in  the 
event  of  the  company  going  into  liquidation.  The 
company  having  issued  debentures  which  consti- 
tuted a  floating  charge  on  all  its  property  |«esent 
and  future,  a  receiver  was  appointecl  in  a  debenture- 
holders'  action.  The  receiver  took  possession  of  the 
leasehold  premises  and  obtained  leave  from  the 
jadge  to  sell  the  tenant's  fixtures,  the  lessor  being 

E resent  and  not  objecting.  After  the  fixtures  haa 
sen  advertised  for  sale  the  company  went  into 
voluntary  liquidation,  and  the  lessor  thereu^n 
demanded  posssssion  of  the  leasehold  premises 
including  the  fixtures  in  question. 

Held,  that  the  voluntary  act  ol  the  company  in 
going  into  liquidation  ou^ht  not  in  the  circum- 
stances to  prejudice  the  right  of  the  debenture- 
holders  to  remove  the  tenant's  fixtures,  and  that 
they  were  entitled  to  a  reasonable  time  after  the 
determination  of  the  lease  for  removal. 

Pagh  V.  Arton,  (1869)  L.  B.  8  Eq.  626,  commented 
on.— Qlasdib  Coppbb  Wobxs  (Lihitbd),  Bb, 
Bnqlish  Elboibo-Mbtallxtbqioal  Co.  v.  Olasdib 
Coppbb  Wobks  (Limitbd),  CKD.  Joyce,  «/• ;  [1904] 
1  Ch.  819 ;  73  L.  J.  Ch.  461 ;  90  L.  T.  412. 

FOOD  AND  DBUOS.— See  Adulteration. 

FOBBSHORE  :— 

1.  Land  by  the  sea — Accretion — Parcels  in  convey' 
anee — "  Situate  on  seashore  ** — <'  Bounded  by  seix- 
«We" — Meaning  of  ^* seashore** — Measurements  and 
plans  inconsistent  with  description— Falask  demon- . 
stratio— ^ttirsay  evidence — Declaration  in  diseharg&' 
of  ftofestUmaX  dtify.— A  conveyance  of  land  described 
in  the  parcels  as  ''situate  on  the  seashore^  and 
**  bounded  on  the  west  by  the  seashore  "  PMees  all 
the  land  down  to  the  foreshore — i.e.,  to  die  high- 
water  mark  of  medium  ordinary  tides,  notwith- 
standing that 'the  plan  on  the  deed  shows  a  more 


59 


Fraud, 


DIGEST. 


[Weekly  Beporter,  Bept  17,  IftM. 

Gaming.  €0 


XQttzioted  boundary  whioh  satiiftes  themeasurements 
and  oontents  gi^en  in  the  parodi. 

The  lord  of  a  manor,  of  whioh  the  foreshore  at  B. 
was  parcel,  granted  in  1864  two  plots  of  land  there 
to  M.  and  H.  respectively  in  fee.  In  eaoh  of  the 
deeds  the  parcels  described  the  plot  as  <*  dtoate  on 
the  seashore'*  and  as  <<boanded  on  the  west  by 
the  seashore,*'  the  northern,  southern,  and  easiem 
bonndaries  being  also  named.  The  measurements 
from  east  to  west  and  from  north  to  south,  and  the 
contents  correotly  calculated  from  those  measure- 
ments, were  given,  and  agreed  exactly  with  a 
rectangular  figure  representing  the  plot  in  a  plan 
drawn  on  the  deed,  three  sides  of  the  figure  corres- 
ponding with  the  no^h,  south,  and  east  boundaries 
named.  The  plan  also  showed  a  wavy  line  marked 
"  sea  ooast,'*  between  which  and  the  fourth  or  west 
side  of  the  figure  was  a  strip  of  land  a  few  yards 
wide.  It  was  proved  that  In  1864  the  sea  had 
sometimes  covered  this  strip,  and  occasionally  even 
washed  over  the  plots  as  tl^  were  marked  on  the 
plans.  Also,  that  the  distance  between  the  lines  of 
high  water  of  ordinary  spring  tides  and  ordinary 
medium  tides  was  about  100  yards,  but  the  position 
in  1864  of  neither  of  these  high-water  marln  could 
now  be  ascertained.  Since  then  the  sea  had  gradually 
receded,  leaving  considerable  accretion  to  the  lund. 
In  an  action  by  successors  in  title  of  the  grantees 
an^st  successors  in  title  of  the  srantof  to  ascer- 
tain the  true  western  boundary  of  plaintiff's  land, 

Held,  that  the  word  **  seashore  "  was  used  in  the 
deeds  as  equivalent  to  **  foreshore,"  and  as  meaning 
that  space,  primd  faciet  vested  in  the  Grown,  of 
which  the  landward  limit  was  the  line  of  medium 
hi^  tide  between  the  springs  and  the  neaps;  that 
the  deeds  thus  containea  an  adequate  description  of 
what  was  intended  to  pass  by  them,  which  was  not 
vitiated  by  errors  in  dimensions  or  quantity  nor  by 
inacourades in tiie  plans;  that  the  western  bouQdarv 
at  the  date  of  the  grant  was,  and  still  remained, 
theseashore;  and  that  any  accretion  belonged  to 
the  lOaintiffi. 

Levels  taken  by  a  deceased  surveyor  under 
oontnot  with  a  local  board  not  admitted  in  evidence. 
— Mellob  v.  WAT.MK8T.TtY,  Ch.D.  Swinfm  Eady,  J., 
665. 

2.  Puhlie  right  of  hathing—Dtdioaiion— Lawful 
accM  to  ihefoTuhore — Private  otonertihip  offoreihore. 
— Although  tiie  public  have  the  rijght  of  passage 
over  the  sea,  including  that  part  of  it  which  is  above 
the  foreshore,  and  have  ^md  facie  the  right  of 
fishery  therein,  yet  when  the  foreshore  is  uncovered 
"by  t^e  sea  the  publio  have  not  a  general  common 
law  right  to  go  upon  it  or  to  cross  it  for  all  pur- 
poses, and  in  parncular  have  not  the  ri^ht  to  do  so 
for  the  purpose  of  bathing  therefrom  m  the  sea. 
Nor  does  the  fact  of  aperson  having  lawful  access 
to  the  foreshore  give  him  the  right  of  ushig  it  or 
orossfaig  it  for  the  purpose  of  bathing  in  the  sea. 
The  public  cannot  acquire  by  dedication  from  the 
owner  of  the  foreshore  the  ri^ht  to  wander  at  will 
over  it  and  down  to  the  brink  of  the  sea.— Bbinok 
KAN  V.  Matlbt,  Ch,D,  Buckley,  J.,  363 ;  73  L.  J. 
Oh.  160;  90L.T.  199. 


FBAUD.— See  Company,  24 ;  Mortgage,  8 ;  Probate, 
8 ;  Settled  Land,  6 ;  Solicitor,  7. 

VfiAUDS,  STATUTE  of  :— 

IniereBt  in  land^Memorandum  in  writing^29  Oar. 
2,  c  3,  s.  4.— A  wife  verbally  agreed  witJi  her 
husband  that  if  he  bought  a  certain  house  she  would 
make  him  a  present  of  it  The  husband  according- 
ly bought  the  house,  and  sued  his  wife  to  recover 
the  amount  of  the  purchase-money. 


Held,  that  this  was  merely  an  agreement  by  tht 
wife  to  pay  her  husband  the  amount  of  the  prnvhaie 
if  he  bought  the  house,  and  was  not  a  oontract  for 
or  concerning  an  interest  in  land  within  8eetion4  d 
the  Statute  of  Frauds,  and  that  therefore  the  action 
was  maintainable  though  there  was  no  memocia- 
dum  or  note  of  the  ooutraot  in  writing. — Bostoj  r . 
Boston,  a  A  ,  65;  [1904]  1  K.  B.  124;  73  L.  J. 
K  B.  17  ;  89  L.  T.  468. 

FBIBNDLY  SOCIETY:— 

Unregistered  society — Oontiniuince  impractietMe— 
DisioltUion — Juriedidion  to  wind  up. — ^here  tMen 
is  a  fund  which  belongs  to  a  number  or  sooietj 
of  persons  who  have  individually  certain  intereiti 
therein  regulated  either  by  a  trust  deed  or  br 
a  body  of  rules,  and  especially  where  tiia  fiad 
is  vested  in  a  trustee  upon  trust  for  those  penons,  if 
the  rules  cannot  be  carried  into  effect  mode  et  forma 
and  the  society  continued  without  giving^  oertm 
members  more  than  they  are  entitled  to  as  betvem 
themselves  and  the  other  members,  the  oovrt  to 
jurisdiction  to  inteijK>se  and  wind  up  the  sooie^for 
the  purpose  of  administering  its  funas  and  distniNit- 
ing  them  equitably  among  its  members. 

A  fund  was  formed  for  the  purpose  of  providisg 
the  workmen  and  others  employed  by  a  oompaaj 
with  allowances  during  sickness  or  infirmity  tni 
pensions  during  old  age.     Boles  ooDoemiog  tiie 
membership  of  the  society  of  those  entitled  to  thi 
fund  were  made,  and  from  time  to  time  altered, 
under  which  entrance  fees  were  paid,  the  sums  for 
allowances  and  for  subscriptions  were  fixed,  sad 
provision  was  made  that  when  members  attainsi^ 
sixty-five  years  they  should  cease  to  oontobate  to 
the  funds  or  to  have  any  alloi?ance  for  niclmflsi.  b«it 
they  should  become  entitled  to  liave  a  weekly  allov- 
auce  or  pension  for  the  remainder  of  their  Htm. 
Under  these  rules  the  society  exirted  lor  neariy  a 
centory.    The  society  was  governed   by  «  eooi- 
mittee   ohic^  composed   of  the   officials  of  tbs 
company.    The  company  having  ceased  to  empkiy 
workmen,  and  having  practically  ceased  biuinass. 
and  no  new  members  having  for  some  yean  joined 
the  societsr,  it  became  impracticable  to  carry  out  tbs 
roles,  audit  was  found  that  if  the  society  oomtineed 
the  funds  would  become  exhausted  Ux  the  ~ 
of  some  members  only.    At  a  meting  of  the 
bers   a    majority,    both   of  pensioners  and 
pensioners,  voted  for  a  dissolution. 

Held,  that,  under  such  oboumstaiioes,  aldftoogh 
the  society  was  not  a  partnership,  yet  the  court  had 
jurisdiction  to  wind  it  up,  and,  not  bein^  aUa 
to  do  more  justice  by  continuing  it.  would  wind  it 
up  for  the  purpose  of  distributiog  its  funds  cquit- 
ably  among  its  members  according  to  their  respec 
tive  interests  therein  under  the  imes. — I«BAI>  Co.'s 
Workmen's  Funds  SocirrY,  &s,  CLD.  WarriMf- 
ion,  J.,  571 ;  [1904]  2  Ch.  196. 

aAMINQ:— 

1.  Betting-houses — Advertisement^Bea^onahie  em- 
struction  —  Place  used  for  betting  —  Must  sai^^ 
unlawful  hetting^BeUing  Act,  1853  (16  db  17  Vict  c 
119),  M.  1,  7. — Jn  order  that  the  publioation  of  an 
advertisement  may  be  an  offence  within  aectioa  T 
of  the  Betting  Act,  1853,  it  is  necessary  thai  tbi 
advertisement  on  a  reascmaUe  oonstruotiaQ  of  iti 
words  shall  make  it  appear  not  meraly  that  a  pleee 
is  used  for  bettiog,  but  that  it  is  used  for  bettiaif  ei 
one  or  other  of  the  two  kinds  prohibited  by  seotma 
1  of  the  Aotr-that  is,  betting  vrith  MreoM 
physically  resorting  to  the  place,  or  bettai|^  by 
receivinff  there  money  or  some  valuable  tiuB|^  as 
the  connderation  for  a  promise  by  the  reoeivci  to 
pay  or  transfer  money  or  a  valume  thing  am  Hm 
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event  of  •  liDne-raoe,  ftc^AsHUST  v.  Hawse, 
K.B.D.;  89L.  T.  538. 

2.  Shop^AuUomatic  maehine — C9^am6  o/  chance  or 
8kUl-Gaming  House  Act,  1864  (17  &  18  ViU.  c.  38). 
— ^T.,  beiog  the  oooapier  of  •  tobacboniit's  ahop. 
kept  there  ma  automatic  maohine  by  which  a 
person,  having  pat  a  penny  in  the  ilot,  pulls  a  nob, 
and  on  releasing  such  nob  the  penny  flies  np  into 
one  of  five  compartments.  If  the  penny  goes  into 
either  of  two  compartments  it  is  returned  to  the 
person  uainR  the  machine;  if  it  goes  into  either  of 
the  two  others  it  is  retained  in  the  machine ;  bat 
if  it  goes  into  the  fifth  he  receives  a  ticket  by 
which  he  can  h^va  a  3d.  cigar  or  its  valae  at  his 
option. 

It  was  established  by  evidence  that  dexterity 
ooold  be  acquired  to  some  extent  by  the  operator 
by  practice,  but  the  magistrate  came  to  the  con- 
olosion  that  it  was  not  proved  that  the  chances 
were  alike  favourable  to  the  appdiant  and  tiie 
operator. 

Held,  that  T.  was  properly  convicted  of  per- 
mittine  the  shop  to  be  used  for  the  purpose  of 
nnlawful  gaming,  contrary  to  the  Gaming  House 
Act.  1854.— Thompson  v.  Mason,  K.B.D.  ;  90 
li.  T.  649. 

3.  Sweepitakee^Illegal  lottery— Gaming  Ad,  1802 
(42  Geo.  3,  c.  119),  a.  2.  — A  beerhouse  keep<n* 
arranged  a  sweepstakes  on  his  premises  and  ofPer^d 
certain  prizes,  but  the  amount  of  these  prizes  did 
not  equal  the  amount  subscribed  at  entrance  money. 

Held,  that  this  was  an  illegal  lottery  within  tiie 
meaninar  of  section  2  of  the  Oaming  Act,  1802. — 
Hakdwiok  v.  Lane,  K.B.D,,  591 ;  [1904]  1  K.  B. 
204 ;  73  L.  J.  K.  B.  96 ;  89  L.  T.  630. 

See  also  Bankruptcy,  15 ;  Licentiog  Law,  6. 

GABNISHEE.— Bee  Bankruptcy. 

GAS:— 

1.  Arrears  of  gas  rent  due  hy  outgoing  tenant — 
Purchase  by  incoming  tenant  of  outgoing  tenant*s 
business  and  interest  in  premises— BigJU  to  recover 
from  incoming  tenant — Gasworks  Clauses  Act,  1847 
(10  <fc  11  Vict,  c  15),  s.  16— Metropolis  Gas  Act,  1860 
(23  &  24  Vict.  c.  125),  s.  39— C7<m  Light  and  Coke 
Co.'s  Act,  1872  (35  &  36  Vict.  c.  xxiii.),  s.  18.— 
Under  the  18th  section  of  the  Gas  Light  and  Ooke 
Go.'s  Act,  1872,  an  incooung  tenant  who  has  pur- 
chased the  goodwill  of  his  predecessor  and  continues 
to  carry  on  the  business  on  the  premises,  but  does 
not  require  a  supply  of  gas,  is  not  liable  for  arrears 
of  gas  rate  due  oy  the  outgoing  tenant.  Should  he 
require  a  supply  for  the  premises  himself,  then  the 
gam  company  ma^  insist  on  payment  of  these 
Arrears  as  a  condition  of  such  supply. 

Decision  of  the  Oouit  of  Appeil  (51  W.  B.  565, 
[1903]  1  K  B.  593)  reversed. 

Gas  Light  and  Coke  Co.  v.  Mead,  45  L.  J.  M.  C. 
71,  24  W.  B.  Dig.  Ill,  approved.  —  Cannon 
BuBWBBT  Co.  V.  Gas  Light  and  Cokb  Co.,  H.L., 
657;  Ll^4]  A.  C.  331. 

'  2.  Statutory  maximum  dividend— Payment  free  of 
income  taao—Ashton  Gas  Act,  1877  (40  &  41  Vict,  c 
clxxxvi.),  ss.  16,  11— Income  Tax  Act,  1842  (5  <fi?  6 
Vict.  c.  35),  ss.  54,  60,  ScheduU  A,  Bute  No.  IIL  (3). 
— A  gas  company,  which  is  precluded  by  statute 
from  paying  dividend  in  excess  of  a  statutory 
jnaximum  rate,  caonot  pay  a  dividend  at  that  rate 
free  of  income  tax. — ^ArroBNET-GmrBRAL  tf.  Ashton 
Oas  Co.,  CKD.  Buckley,  J.,  347 ;  73  L.  J.  Ch«  283 ; 
90  L.  T.  204. 

3.  Testing  of  ga$—*' Daily*'^Indusive  (^  Sunday 
•.^J^^ice^  Parties '^Appeat — Jurisdiction  — Gas 


Light  and  Coke  Co.'s  Act,  1880(43  cfe  44  Vid.  e.  181), 
s.  1—Gasworks  Clauses  Act,  1871  (34  &  85  Vict,  o 
41),  s.  ^—Metropolis  Gas  Ad,  1860  (23  &  24  Vid. 
c.  125),  s.  55— Sunday  Observance  Ad,  1677  (29  Car. 
2,  c.  7).— By  the  South  Metropolitan  Gas  Co.'s 
special  Acts  of  1869  and  1876,  provision  was  made 
for  the  public  testing  of  the  quality  of  the  gas 
supplied  by  them  to  consumers*  The  mode  of 
testing  and  the  locus  and  number  of  testing-plaoes 
which  were  to  be  provided  by  ^o  company,  said  to 
be  under  the  control  of  the  MetroDolitan  Board  of 
Works,  were  to  be  prescribed  by  gas  referees 
appointed  by  the  Board  of  Trade,  and  « daily*' 
testings  were  to  be  made  by  gas  examiners  appointed 
by  the  MetropoUtan  Board.  Similar  provisions 
were  oontaiaed  in  the  special  Acts  of  the  other 
metropolitan  gas  companies.  By  the  Gas  Com- 
panies Act  of  1880,  which  was  applicable  to  all  the 
metropolitan  gas  companies,  the  provisions  as  to 
daily  testing  were  (in  e£Bect)  re-enacted;  and  by 
section  7  of  that  Act  it  was  enacted  that  •  gM 
examiner  should  at  each  testing-plaoe  make  ^dai^" 
such  number  of  testings  as  the  gas  referees  should 
prescribe. 

There  was  also  a  provision  in  the  special  Act  of 
1869  which  was  to  be  read  with  the  Act  of  1880 
defining  <<  day  **  as  twenty-four  hours,  beginning  at 
9  o'dodc  in  the  forenoon  of  one  day  and  ending  at 
9  o'dock  in  the  forenoon  of  the  next.  Under  wese 
Acts  the  practice  had  been  to  test  on  week-days 
only.  In  an  action  brought  by  the  London  County 
Council  (ti^e  representatives  of  the  Metropolitan 
Board  of  Works)  against  the  gas  company,  claiming 
a  declaration  that  the  gas  examiners  appointed  by 
the  council  were  entitle  to  test  the  gas  onSundays, 
and  an  injunction  to  restrain  the  defendant  gas 
company  from  preventing  the  flsas  examiners  having 
access  to  the  testing-plaoes  on  Sondays. 

Held,  that  the  true  meaning  of  "  daily  "  in  the 
Act  of  1880  read  with  the  Act  of  1869,  with 
reference  to  the  South  Metrcmolitvi  Gas  Ca,  was 
"  every  day,"  indudins  Sundays,  taldng  the  day 
as  oommenoing  at  9  o^olock  in  the  forenoon ;  that 
the  practice  of  not  testing  on  Sundays  prevailing 
under  similar  provisbns  in  previous  Acts  of  Parlia- 
ment from  1869  to  1880  was  not  sufadent  to  justify 
the  court  to  construe  the  word  "  daily  '*  in  section 
7  of  the  Act  of  1880  with  reference  to  that  practice; 
and  that  the  plaintiff  council  were  entitied  to  the 
relief  dumed  by  their  action. 

Hdd,  also,  that  the  London  County  Council,  as 
the  <* controlling  authority"  under  the  Acts,  was 
entitled  to  bring  the  action  in  its  own  name  as 
plaintifll 

Hdd,  further,  that  although  section  34  of  the 
Ghbswoiks  Clauses  Act,  1871,  imposed  a  penalty 
recoverable  in  a  court  of  summary  jurisdiction  for  a 
refusal  Ijy  the  gas  company  to  give  proper  access  to 
the  testmg  stations,  yet  the  jurisdiction  of  the 
superior  courts  to  deal  with  the  matter  was  pre- 
served by  virtue  ol  section  55  of  the  Metropolis  Gas 
Act,  1860. 

Didsion  of  Joyce,  J.  {ante,  p.  45,  [1903]  2  Ch. 
532),  affirmed.  —  LoKDOir  County  Cotjitoil  v. 
SoxTTH  Mbtbopolitan  Gas  Co.,  C.A»,  161 ;  [1904] 
1  Ch.  76 ;  73  L.  J.  Ch.  136;  89  L.  T.  618. 

GOODWILL:— 

Bale  of  bueineu  with  goodwill— Vendor  interested^  in 
new  business — Solicitation  of  old  customers  who  have 
also  become  customers  of  the  new  business.— The 
vendor  of  an  interest  in  a  bushiess  which  with  the 
goodwill  thereof  had  been  sold  by  him  to  a  com- 
pany solidted  on  bdialf  of  a  competmg  bosinsss  in 
which   he  was  interested   customers  of  the  old 
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bniioeBii  who  wefo  ako  onttomen  of  the  oomptting 
^bnaineat. 

Held,  thttt,  on  the  rule  laid  down  id  Trego  ▼. 
Hunt,  73  L.  T.  Bep.  514,  [1896^  A.  0.  1,  the 
vendor  most  be  restrained  by  inpnnotion  from 
solidtinff  the  coftomers  of  the  bottinefla  whioh  he 
had  solo,  whether  or  not  saoh  onstomers  were  alio 
costomers  of  the  competing  business. — Oubl  v. 
Wbbsteb,  Ch.D.  FarweU,  J.,  413 ;  [1904]  1  Ch. 
685 ;  73  L.  J.  Oh.  540 ;  90  L.  T.  479. 

See  also  Partnenhipi  1. 

HABEAS  COBPUS:^ 

Jurisdiction — Person  to  wlwm  directed  out  of 
jurisdiction — Power  to  issue  vjrit, — The  coort  has  no 
jurisdietion  to  issae  a  writ  of  habeas  corpus  directed 
to  a  person  who  is  at  the  time  out  of  tne  jurisdic- 
tion. 

Ex  parte  Wyatt,  5  DowL  389,  explained  and  dis- 
tingnished.— Bbx  v.  PnroKNEY,  C,A.,  338 ;  [190i] 
2  K  B.  84;  73  L.  J.  K.  B.  475  ;  90  L.  T.  468. 

HIGHWAY:— 

1.  Diversion,  proceedings  for^-Besolution  of 
district  council  to  request  justices  to  view — Period  for 
which  notice  must  hejkoed  at  ends  qf  highway — High* 
way  Act,  1835  T 5  <£;  6  WiU.  4,  c.  50),  ss.  84,  85.— 
In  prooeedinffs  for  the  diversion  of  a  highway  under 
section  85  of  the  Highway  Act,  1835,  it  is  essential 
to  the  validity  of  a  certificate  of  justices  nnder 
that  section  that  the  notice  of  pr^osed  diversion, 
which  is  thereby  required  to  be  a£ued  at  each  end 
of  the  hi^way  proposed  to  be  diverted,  should  be 
first  so  affixed  at  such  a  date  as  to  leave  a  period  of 
twenty-eight  days  between  the  date  of  the  affiiing 

(and  the  date  of  the  issue  of  the  certificate. 

A  resolution  of  a  district  council  under  section 
84  of  the  Highway  Act,  1835,  direotiog  their  sur- 
veyor to  apply  to  two  justices  to  view  a  highway 
which  it  is  proposed  to  divert,  it  is  not  exhausted 
by  the  fact  that  the  first  two  justices  applied  to, 
having  viewed,  refuse  to  certify  that  the  proposed 
new  highway  is  nearer  or  more  commodious ;  and  a 
second  set  of  ^usticeB  to  whom  the  surveyor  applies 
have  jurisdiction  to  issue  a  certificate  without  any 
fresh  resolution  of  the  council  in  that  behalf. — 'Rex. 
V.  Kknt  Justiobs,  K.B.D,;  [1904]  2  K.  B.  349. 

2.  Local  authofiiy^Boad  net  safe  for  traffic^MiS' 
feasanoe^LiahUUy. — ^The  appellants,  who  were  both 
the  sanitary  and  the  highway  authority,  dug  a 
trench  along  a  road  rmKes  their  control  for  the 
purpose  of  laying  a  sewer.  When  the  work  was 
completed  they  filled  in  the  trench  and  opened  the 
road  for  traffic  About  a  week  afterwards  the 
respondent  was  driving  along  the  road  in  a  cab  at 
nignt.  The  driver  found  that  the  part  of  the  road 
where  the  trench  had  been  opened  was  soft,  and 
crossed  on  to  the  other  side,  and  ran  into  a  heap  of 
rubbish,  with  the  result  Uiat  the  cab  was  over- 
turned and  the  respondent  was  injured.  The 
rubbish  had  been  wrongfully  depositea  in  the  road 
without  the  permission  of  the  appellants,  but  they 
knew  that  it  was  there,  and  had  not  lighted  or 
fenced  it.  The  jury  found  that  the  part  of  the  road 
where  the  trendi  had  been  opened  had  been  properly 
filled  in,  but  had  been  rendered  soft  by  subsequent 
rain,  and  was  dangerous  to  traffic  at  the  time  of  the 
accident. 

Held,  that  the  appellants  were  liable  for  the 
injury.  Judgment  of  the  Oourt  of  Appeal  affirmed. 
— Shobsduoh  Cobfobation  v.  Bttll,  H.L.  ;  90 
L.  T.  210. 

8.  Locomotive — TracUon  engine — Nuisance — Interim 
iv^nction— Locomotive  Act,  1861  (24  Jb  25  Vict.  c.  70), 
•. }  3— Locomotives  Act,  1898  (61  db  62  Vict.  e.  29),  s.  6. 


—In  an  action  by  the  Attomey-Gsoeral,  on  ihs 
relation  of  a  county  couodl,  for  an  injuiuAicm  to 
restrain  the  def endimt  from  using  a  tramon  engine 
upon  a  road  in  such  a  way  as  to  cause  a  pwHs 
nuisance. 

Held,  that  nothing  in  the  Looomolives  Act,  1896, 
had  effected  the  prohibition  in  section  13  ol  te 
Locomotive  Act,  1861,  against  causing  a  nniHUoe 
by  the  user  upon  a  highway  of  a  locomotive  eng;ine; 
and  that  it  was  no  answer  to  an  application  for  an 
interim  injunction  that  the  damage  to  the  road 
would  not  have  happened  but  for  the  neglect  of  te 
county  council  to  keep  it  in  a  proper  state  of  repair. 
—  Attobkey  -  Gbnbral  and  Monmouthshui 
COUKTY  COXJNCIL  V.  SooTT.  C.A. ;  [1904]  1  K.  B. 
404;  73  L.  J.  K.  B.  196;  89  L.  T.  726. 

4.  Bepair — Extraordinary  traffic — Extraordinarg 
expenses  for  repairs—Haulage  of  timher  omr  roodf— 
Timber  the  natwroX  produce  of  lamd^Penoi  cf 
limitation  for  recovery  of  expenses — *'  FcartieMkr 
work  extending  over  long  period** — Highways  otd 
Locomotives  {Amendment)  Act,  1878  (41  <fe  42  Ftct 
c  77),  a.  23— Zocomo^tVet  Ad,  1898  (61  <i^  63  Ftet 
c.  29),  s.  12,  subsection  1  (b).— The  defeDdants  lor 
a  period  extending  over  two  years  bou^t  from  tts 
owner  of  an  estate  a  large  quantity  of  tuaber  whioh 
was  felled  on  the  estate,  and  the  timber  was  haaled 
by  the  defendants  to  the  railway  statioa  over  two 
roads  for  a  distance  of  between  two  and  three  miki 
on  each  road,  the  haulage  being  done  partiy  bj 
horses  and  partly  by  a  traction  engine.  The 
quantity  of  timber  so  hauled  was  about  1,500  toat, 
and  the  felling  and  hauling  were  done  under  aevsnl 
separate  contracts  extendhig  over  the  two  yeso. 
During  this  period  the  traffic  of  the  defendanta  efsr 
the  roads  was  unusual  traffic,  did  unuaoal  daaiapi 
to  the  roads,  and  caused  unusual  OTpeniM  in  repav^ 
ioff  the  roads,  which  were  oonsfrnoted  to  bssr 
ordinary  country  traffic,  usually  a^^ultoral  tzaffifr 

In  an  action  brought  by  the  highway  authou^f 
to  recover  the  expenses  of  repairing  the  roads,  as 
being  "  extraordioary  expenses  "  incurred  bj  tlum 
in  consequence  of  the  **  extraordinary  tralBe**  wiAis 
lection  23  of  the  Highways  and  Looomotivea  Aet. 
1878,  the  defendants  alleged  that  the  timber  was 
the  natural  produce  of  the  land  and  that  the  csctiDg 
of  such  produce  to  the  railway  statioa  waa  ordtBary 
traffic  and  an  <»dinary  user  of  the  road. 

Held,  that,  having  regard  to  the  total 
carried,  the  frequency  of  the  loads  and  the 
by  which  it  was  carried,  the  traffic  was  " 
ordinary  traffic  "  within  the  meaning  of  aoetion  33» 
and  the  fact  that  the  timber  was  the  nataral  pro- 
duce of  the  land  did  not,  under  the  oiroamstaaoeB, 
prevent  the  traffic  from  being  "  extraordiiiary,*  or 
the  expenses  from  being  "  extraordinary  Bin  mm,'* 
which  the  highway  authority  were  entitled  to 
recover. 

Held,  further,  that  the  woric  was  not  a  *'  pstttsoa- 
lar  work  extendbg  over  a  long  period  **  witiim  the 
meaning  of  section  12,  sub-sedfcion  1  {h),  of  the 
Locomotives  Act,  1898,  and  that  therefore  &e  aoh- 
section  did  not  give  the  highway  authority  ths 
riffht  to  bring  their  action  for  the  reoovery  of  the 
whole  of  the  expenses  within  six  months  atar  the 
completion  of  the  wcnk,  and  consequeBt^f  that  hf 
the  sub-section  their  daim  was  barred  for  vmj 
expenses  incurred  more  than  twelve  mo«tha  beioei 
the  commencement  of  the  action.  —  Nobvou 
OouKTY  OoTJiroiL  V.  OBXiir,  K.BJ). ;  90 1*.  C  4iL 

6.  Bepair — General  diitrict  rate^Alleged 
tion  hy  reason  of  liability  to  repair  ratione 
Evidmce  not  forthcoming  that  in  1835  proitetmor'  la 
Uik  was  ^l4aUyeom^**'^mghmay  Ad^  19»  («  4 
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6  Wm.  4,  c.  60),  B.  33— PiiWtc  HeaUh  Ad,  1876,  m. 
210,  211,  269.— Where  a  general  district  rate  is 
leyied  and  the  owner  of  property  assessed  thereto 
claims  exemption  from  so  moch  of  the  rate  as 
relates  to  the  cost  of  the  repair  of  a  hiffhway, 
under  section  33  of  the  Highway  Act,  1836,  he 
most  not  only  prove  that  he  or  his  predecessors  in 
title  had,  previous  to  1836,  been  under  liability  to 
repahr  ratione  tenured,  bat  must  also  prove  the  fact 
of  non-payment  of  rates  or  other  circumstances 
giving  nse  to  the  presumption  of  the  existence  of 
the  exemption  claimed. — Fsbbakd  v.  Binolbt 
UiiBAW  CoxTwoiL,  K.B.D.,  77 ;  [1903]  2  K  B.  445; 
72  L.  J.  K.  B.  734 ;  89  L.  T.  333. 

6.  Boad  of  varying  vndth^Road$ide  strip^Public 
right — Dku$e  no  deprivation  of  right. — Although  a 
highway  varies  in  width  as  measured  between  the 
fences,  nevertheless  the  public  right  of  passage  or 
^*7'  primd  facie,  unless  there  be  evidence  to  the 
contrary,  extends  to  the  whole  space  between  the 
fences,  and  is  not  limited  to  that  portion  which  may 
be  metalled  or  kept  in  order  for  the  more  convenient 
use  of  carriages  and  foot  paisengers. — Habyit  v. 
Tbitbo  District  Council,  Ch,D.  Joyce,  J.,  262; 
[1903]  2  Ch.  638;  72  L.  J.  Oh.  706 ;  89  L.  T.  90. 

7.  Wilful  dbttruction^No  ohitrudion  in  fact^ 
Truck  in  street  for  purpoie  of  cleaning  home^ 
Purpoee,  time,  and  space  reasonahU-^Me^politan 
Police  Act,  1839  (2  <fc  3  Vict,  c  47),  $.  54.— A  truck, 
6ft.  long  by  2ft.  8iD.  wide,  containing  an  appar- 
atus for  removing  dust  from  houses,  was  ^aoed 
by  D.  in  a  highway  30(t.  wide  for  some  hours 
while  the  dust  was  being  removed  from  a  osctain 
house.  There  was  no  evidence  that  anyone  was 
incommoded  or  that  anyone  was  prevented  from 
passing  along  the  highway.  It  was  found  ai  a  fact 
that  the  business,  purpose,  and  time  selected 
were  reasonable,  ana  that  neither  the  time  nor 
the  space  oocuf^ed  were  excessive,  but  that  the 
system  of  cleaning  was  not  necessary  to  the  ordinary 
oomfort  or  exigency  ol  life  and  was  still  in  the 
experimental  stage,  and  that  the  noise  of  the 
apparatus  and  the  collection  of  sightseers  mi^ht 
oause  discomfort  or  inconvenience  to  tiie  occupiers 
of  houses  and  people  using  the  street. 

Held,  that  there  was  no  evidence  of  wilful 
obstruction  within  section  54  (6)  of  the  Metro- 
poUtau  Police  Act,  1839.— Dunn  v.  Holt,  K,B,D.  ; 
90  L.  T.  577. 

See  also  Crown,  2. 

HOUSE  OP  LORDS:— 

1.  Practice — Ditcharge  of  judgment  by  content. — 
"Where  upon  an  appml  to  the  House  of  Lords 
the  respondent  petitions  that  the  judgment  of 
ihe  court  below  should  be  discharged  and  the 
oase  sent  back  for  trial  the  consent  of  both  parties 
to  that  course  must  be  brought  before  the  House 
itself.— Hannah  v.  Huntsb,  H.L.  ;  [1904]  A.  C. 
379. 

2.  Practice  —  Reversal  —  Point  not  argued.  —  The 
defendants  in  an  action  relating  to  a  piece  of 
ground,  and  which  involved  questions  of  encroach- 
ment, right  to  the  land,  title  to  sue,  and  possession, 
appealed  to  the  House  of  Lords  against  all  the 
interlocutors  of  the  Courts  below.  At  the  hearing 
in  the  House  ([1904]  A.  C.  73),  one  only  of  these 
questions  was  argued  by  the  defendants,  and  tJie 
appeal  was  allowed. 

Held,  by  the  Ai>peal  Committee,  that  the  defend- 
ants were  not  entitled  to  an  order  for  the  reversal 
generally  of  the  interlocutors  appealed  from,  but 
only  for  the  reversal  of  the  intenocutors  so  far  as 
{^related  to  ttie  question  raised  in  the  House.— 


Montoombbh  &  Co.  v.  Wallaob-Jahbs  (No.  2), 
H.L. ;  [1904]  A.  C.  214. 

HUSBAND  AND  WIFE:- 

1.  Desertion — CondonaUcn  —  Second  separaiion-^ 
Summary  jurisdiction  (Married  Women)  Act,  1896 
(68  &  69  Vict,  c  39),  ss.  4,  7.— Where  an  oflSaooe  has 
been  committed  whiohj^rtnkl /acts  entitles  a  married 
woman  to  an  order  under  section  4  of  the  Summary 
Jurisdiction  (Bffarried  Women^  Act,  1896,  and  the 
offence  has  been  condoned  by  the  wife,  the  effect  of 
such  condonation  depends  upon  the  common  law 
and  not  upon  any  section  of  tnat  Act 

A  married  woman  issued  a  summons  against  her 
husband  complaining  of  his  desertion.  TS»  hearing 
of  the  summons  was  adjourned  by  the  justices 
before  whom  it  came,  and  before  the  resumed  hMur- 
ing  the  wife  resumed  cohabitation  with  her  husband* 
She  subsequently  left  him— this  also  before  the 
resumed  hearing— and  the  justices  at  the  hearing 
granted  her  an  order  for  separation  and  an  allow- 
ano  for  maintenance. 

Held,  the  order  must  bedischarged  since  the  wile 
had  put  an  end  to  the  original  cause  ol  complaint 
by  tne  resumption  of  oohabitation,  and  that  tite 
justices  had  nothing  to  adjudicate  upon  at  the  date 
of  the  adjourned  hearing  when  the  oraar  was  made. 
— WnjJAMS  V.  WiLLiAJC8,P.Z>.  <fc  Ad.D. ;  [1904]  P. 
145  ;  73  L.  J.  P.  31 ;  90  L.  T.  174. 

2.  ** Desertion** — Summary  Jurisdiction  {Married 
Women)  Act,  1896  (68  d:  69  Vict.  e.  39),  ss.  4,  6  (a)— 
MaSrimonial  Causes  Ad,  1867  (20  db  21  Vict.  c.  86), 
ss.  27,  31 — Misconduct,  on  pari  of  oomplaincmt,  short 
of  a  matrimonial  offence—Ground  for  essscKHon  of  co^ 
habitation — Husband  and  wife. — "  Desertion  "  under 
the  SonmiaTy  Jurisdiction  (Married  Women)  Act, 
1897,  means,  and  is  to  be  interpreted  and  dealt 
with  as  mesffling,  the  same  as  desertion  under  the 
Matrimonial  Causes  Act,  1867,  save  that  no  period 
is  specified  as  requisite  to  constitute  the  offence. — 
Fbowd  v.  Feowd,  K.B.D.;  [1904]  P.  177;  73 
L.  J.  P.  60 ;  90  L.  T.  176. 

3.  Separation  deed  —  Construction  —  Settlement  ~-' 
Trust  for  wife  and  children  on  separation— Besump^ 
Hon  of  cohabitation — Continuing  validity. — ^A  deed 
made  in  contemplation  of  the  separation  of  a 
husband  and  wife  which  assigns  property  of  the 
husband  to  a  trustee  upon  trusts  for  the  benefit  of 
the  wife  and  children  is  a  good  voluntary  settle- 
ment, and  though  caused  by  the  oontem^l^ed 
separation,  is  not  put  an  end  to  by  the  reconciliation 
and  subsequent  resumption  of  oohabitation  of  the 
husband  and  wife.— Spark's  Tbust,  Ee,  Mabssy 
V.  Spabk,  Ch.D.  Kekewich,  J.,  426 ;  [1904]  1  Cb. 
461 ;  73  L.  J.  Ch.  269 ;  90  L.  T.  64. 

4.  Separation  deed — Construetion—Son  to  remain 
under  "  tutelage  or  care  "  of  wife — Allowance  to  wife 
for  the  son*s  maintenance — Education  of  son  <U 
Ohrisfs  Hospital — Liability  of  husband  to  conHnue 
the  allowance. — ^By  a  covenant  in  a  separation  deed 
the  husband  agreed  to  pay  the  wife  a  weekly  sum 
for  her  sole  and  separate  use,  and  also  a  further 
weekly  sum  so  long  as  their  son  should  remain 
under  the  age  of  twenty-one  and  should  reside  with 
or  under  the  tutelage  or  care  of  the  wife,  for  and 
towards  the  support,  maintenance,  board,  lodging, 
clothing,  and  education  of  the  son;  and  the  wufo 
covenanted  that  out  of  this  further  sum,  and  with- 
out any  further  assistance  from  the  husband,  she 
would  sunport,  maintain,  board,  lodge,  dothe,  and 
educate  tne  son  in  a  suitable  manner,  and  would 
indemnify  the  husband  from  all  liability  on  account 
thereof. 

Afterwards  the  son  obtained  admission  to  Ohrist^i 
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^Hoipital,  where  he  waf  maintained  and  educated  at 
very  small  expense  to  his  mother. 

Under  an  originating  summons  an  order  was 
made  by  consent  that  the  son  should  spend  half  his 
holidays  with  his  faUier  and  half  with  his  mother. 

H^a,  reversing  the  decision  of  Wright,  J.,  that 
the  husband  was  not  relieved  under  those  drcum- 
stanoes  from  continuing  to  pay  to  the  wife  the 
weekly  sum  covenanted  by  him  to  be  paid  so  long 
as  their  pon  should  remain  under  the  age  of  twenty- 
one,  and  should  reside  with  or  under  the  tutelage 
and  care  of  the  wifc—BowELL  v.  Bowell,  C.A* ; 
89  L.  T.  288. 

See  also  Legitimacy,  1 ;  Poor  Law,  2. 

INOOBfB  TAX.— See  Inland  Bevenue. 

INJUNCTION  :— 

Slander  of  tide  to  goods — Damage  direct  resMand 
imminent-m^Damage  not  accrued — Letteri  patent  — An 
injunction  will  lie  at  the  instance  of  legal  or  equit- 
able owners  of  letters  patent  to  restrain  the  publi- 
cation of  a  libel  or  slander  of  title,  if  the  defama- 
tion is  in  fact  a  libel  or  shmder  of  title,  where  no 
damage  has  actually  accrued,  provided  that  damage 
is  imminent  and  is  the  natural  and  direct  result 
likely  to  follow.— Duin:x>p  Pneumatic  Tybb  Co.  v. 
'Maison  Talbot,  K.B.D.,  254. 

See  also  Easement,  2 ;  Nuisance,  1-3 ;  Partner- 
shq»,  3,  4;  Beceiver,  3;  Street,  1. 

INLAND  5BVBNXJB:— 

1.  ]f  stale  duty — Exemption — Settlement  of  personal 
property-^Finance  Act,  1894  (57  <fc  58  Vict.  c.  30).  s, 
21,  sub-section  l.—Bj  the  Finance  Act,  1894,  s.  21, 
sub-section  1,  <*  Estate  duty  shall  not  be  payable 
on  the  death  of  a  deceased  person  in  respect  of 
personal  property  settled  by  a  will  or  disposition 
made  by  a  person  dying  before  the  commencement 
of  this  part  of  the  Act,  in  respect  of  which  pro- 
perty *'  probate  duty  (among  ower  specified  duties) 
**  has  beini  paid." 

Under  the  will  of  a  testator  who  died  in  1849,  his 
residuary  personal  estate  became  vested  in  trustees 
upon  trust  to  invest  it  in  land  and  to  hold  the  same 
In  trust  for  two  persons  in  suocesiion  for  life,  with 
remaioder  to  the  defendant  in  tail  male.  Probate 
duty  was  paid  on  the  t<>stator's  personalty*  On  the 
death  of  the  second  tenant  for  life  in  1900,  estate 
duty  was  claimed  in  respect  of  the  land,  then  sub- 
ject to  the  trusts  of  the  will,  which  represented  the 
residuary  personal  estate  of  the  testator. 

Held,  that  estate  duty  was  payable ;  that  section 
21,  sub-section  1,  did  not  apjdy,  because  at  the 
date  of  the  death  in  respect  of  which  estate  duty 
was  claimed  the  settled  property  was  not  personal 
property. — ^Attobney-Gbnbral  v.  Easl  of  Lok- 
DBSBOBOuan,  K.B.D.;  [1904]  1  K.  B.  749;  73 
L.  J.  K.  B.  503. 

2.  Estate  duty—Gift  inter  vivos^Dea^A  of  donor 
within  twelve  months — Release  of  donor  from  prior 
covenant  for  payment  of  gift  after  death — Liability  of 
gift  to  estate  duty— Finance  Act,  1894  (57  d;  58  Vict. 
c.  30),  s.  2,  sub-section  1  (o) — Customs  and  Inland 
Bevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s  38,  sub- 
section 2  (a)— Customs  and  Inland  Bevenue  Act,  1889 
(52  <k  53  Vict.  c.  7),  s.  11,  sub-section  1.— In  1892  a 
person  covenanted  with  trustees  that  within  three 
months  after  her  death  her  executors  should  pay 
the  sum  of  £5,000,  free  of  all  duties  and  deductioos, 
to  the  trustees  upon  trust  for  a  certain  charity. 
Some  eifiht  years  afterwards  the  donor,  with  tiie 
object  of  giving  the  sum  in  her  lifetime,  executed 
another  dMd  1^  which  she  covenanted  to  pay  the 
£5,000  at  once,  and  by  this  deed  she,  her  executors. 


and  estate,  were  relieved  from  payment  of  the 
£5,000  under  the  former  deed.  The  £5,000  wm 
paid  over,  and  the  donor  died  within  twelve  months 
from  the  execution  of  the  deed  and  the  payment 
Upon  her  death  the  Crown  claimed  estate  duty 
upon  this  sum  of  £5,000. 

Held,  that  the  payment  of  the  £5,000  was  '*  aa 
immediate  gift  inter  vivos,**  within  the  meaning  of 
section  38,  sub-section  2  (a),  of  the  Oiutoma  and 
Inland  Bevenue  Act,  1881 ;  that  it  was  non*  the 
less  a  gift  because  there  was  a  release  of  the  donor 
and  her  estate  from  the  obligation  under  the  prior 
deed,  and  that,  aa  the  donor  died  within  twelve 
months  from  the  making  of  the  gift,  estate  duty 
was  payable  under  Motion  2,  sub-section  1  (c),  ol  ihe 
Finance  Act,  1894.  —  Attobnbt  -  Gxvbbal  v. 
YISOOXTHT  COBHAM,  K.B.D. ;  90  L.  T.  816. 

3.  Estate  duty — Mortgage  by  tenant  for  life  ami 
remainderman— Indemnity  to  tenant  for  life — Ffo- 
perty  pctssing  on  death  of  tenant  for  life — Fimamee 
Act,  1894  (57  &  58  Vict.  e.  30).  m.  1,  2,  7.— The 
tenant  for  life  of  settled  lands  jdned  with  the 
remainderman  in  creating  a  mortgage  on  the  lands. 

The  loan  secured  by  the  mortgage  wna  entMy 
for  the  benefit  of  the  remainderman,  and  the  tenant 
for  life  did  not  covenant  to  pay  either  the  mortgage 
debt  or  the  interest  on  it. 

By  an  indenture  of  even  date  with  the  mortgage, 
and  made  between  the  remainderman  and  the  tenant 
for  life,  the  former  oovenanted  to  indemnify  Ite 
latter  against  any  loss  of  profits  on  the  tetded 
lands,  and  against  any  expenses  or  cherget  in 
respect  of  the  mortgage,  and  assigned  oertaia 
securities  and  charges  on  other  lands  as  aeoarity  for 
the  performance  of  such  covenants.  Tiie  tenant  for 
life  was  in  fact  kept  wholly  indemoified  daring  her 
life. 

Held,  reversing  the  judgment  of  the  oouri  below, 
that  on  the  death  of  the  tenant  for  life  the  ertate 
duty  should  be  assosswd  i^on  the  whole  value  of  the 
setUed  lands,  and  not  upon  the  value  after  dedoot- 
ing  the  amount  of  the  mortgage  debt — Anosrar- 
GsNXRAi.  V.  Lord  Montaqu,  H.L.  ;  [1904]  A.  C 
316;  73  L.  J.  K.  B.  707 ;  90  L.  T.  726. 

4.  Estate  duty — Property  deemed  to  pass  on  dmtk 
— Interest  provided  by  deceased— Policy  of  Ufe  lajwr- 
ance — Marriage  settlement— Poliey  on  life  of  deeeaeei 
settled  by  father  of  deceased— Insurable  intereet— 
Finanoe  Act,  1894  (57  &  58  FtW.  c  80),  •.  2,  ' 
section  1  (d). — Oo  the  marriage  of  C.  P.  a  i 
was  made  of  his  fortune.  By  the  deed  of  i 
it  was  witnessed  {inter  alia)  that  the  father  of  C  P., 
who  had  some  years  previously  effected  a  polioj  of 
iiisurance  in  his  own  name  on  the  life  of  G.  P., 
assigned  the  policy  to  the  trustees  of  theieH-lsmewt 
with  the  approbation  of  C  P.  On  the  death  of 
C.  P.  the  insurance  company  paid  the  policy-mo—y 
tothetruseee.  The  Crown  daimed  estate  duty  ootka 
policy-money  under  section  2,  sub-section  1  (i),  of 
the  Finance  Act,  1894,  as  on  an  "intereet  p«tr- 
chased  or  provided  by  the  deceased,  either  b^  bi^ 
splf  alone  or  in  concert  or  by  arrangement  with  naj 
other  person*^' 

Held,  that  estate  dui^  was  not  payable,  for  tee 
polic]r  was  not  provided  by  the  deceased  within  thm 
meaning  of  sub-section  I  (d). 

Held,  iJflO,  that  the  want  of  insurable  interest  om 
the  part  of  the  father  would  not  have  prevented 
estate  duty  being  payable. 

Polices  of  insurance  are  within  sab-sectioD  1  (d) 
of  section  2  of  the  Finanoe  Act,  1894,  aa  well  ne 
within  sub-section  1  (c). 

Judgment  of  Bidley,  J.  (51  W.  B.  572,  [19033  ^ 
2  K.  B.    64),    reversed.^ATTOBNXT-GnxRAL  v. 
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MuBBAY,  C.A.,  258;  [1904]  1  K.  B.  165 ;  89  L.  T. 
710. 

5.  Estate  duty—SetUement  eitaU  duty — Precatory 
trust— Letter  with  toiehee  of  testator— Finan  ce  Act, 
1894  (57  ft  58  VicL  c.  30).  ss.  1,  2  (I)  (c).  5  (1).— 
N.  C,  by  hit  will,  dated  the  13th  of  December, 
1901,  devised  and  beqaeathed  all  his  estate  and 
effects  of  every  description  to  his  brother,  0.  T.  0., 
absolutely,  and  he  appointed  his  said  brother, 
H.  J.  M.,  and  0.  G.  executors  and  trustees  of  his 
wilL 

On  the  11th  of  January,  1902,  N.  0.  signed  a 
document  or  letter  (which  has  not  bew  admitted 
to  probate}  which  was  headed:  "Instructions  t^ 
my  executors  Crawford,  Morgan,  and  Gbsquet." 

A  copy  of  tiiis  document  was  sent  to  0.  T.  0.,  who, 
on  the  14th  of  January,  1902,  wrote  to  0.  G.  a  letter 
in  which  he  said:  '*  All  I  wish  to  say  now  is  that 
erery  wish  expressed  by  my  brother  sludl  be  carried 
out  to  the  very  fullest  extent  so  far  as  I  am  con- 
cerned, and  as  far  as  all  we  three  executors  are 
concerned,  for  his  wishes  are  sacred,  every  word.*' 

Toe  effect  of  this  letter  was  communicated  to 
N.  0. 

N.  C.  died  on  the  18th  of  February,  1902,  and 
his  will  was  proved  by  all  the  executora,  and  estate 
duty  and  legacy  duty  was  paid  on  his  estate,  in- 
cluding sums  given  or  settled  by  the  testator  within 
twelve  months  of  his  death. 

0.  T.  0.  took  possession  as  beneficial  owner  of  the 
residuary  personal  estate  and  of  the  freehold  and 
leasehold  estate  of  N.  0.,  and  he  made  on  the  13th 
of  May,  1902  (within  twelve  months  next  before 
his  death),  a  aettlemeot  of  £5,000  on  eaoh  of  hit 
four  nephews  and  neioe.  0.  T.  0.  also  gave  and 
paid  other  sums  to  various  persons  in  accordance 
with  the  instrucdons  in  the  letter  of  the  11th  of 
January,  1902. 

O.  T.  0.  died  on  the  13th  of  December,  1902. 

Held,  that  no  trust  was  created,  and  that  the 
settlement  of  £5,000  so  made  was  a  ffitt  made  by 
0.  T.  G.  within  twelve  months  of  his  death,  and  so 
estate  duty  and  settlement  estate  duty  were  pay- 
able in  respect  thereof. — Attobnby-Gena&al  v. 
GHAMBERLAm,  K.B.D. ;  90  L.  T.  581. 

6.  Estate  duty — Succession  dtUy — Will  charging 
residue  with  duties  payable  on  testator^s  d^h  on 
property  of  which  he  was  tenant  for  li/e^8ueces9ion 
duty  on  proceeds  of  sale  of  timber  cut  by  succeeding 
tenant  for  life— Heirlooms  of  national  interest- 
Finance  Act,  1896  (59  ik  60  Vict.  c.  28),  s.  20— 
Succession  Duty  Act,  1853  (16  d:  17  Vict.  c.  51),  s.  23. 
—By  his  will,  dated  in  1900,  a  testator,  who  died 
in  1901,  directed  the  trustees  to  pay  out  of  the 
residuary  proceeds  of  his  estate  (1)  so  much  of  the 
estate  duty  and  other  death  duties  which  under  the 
Finance  Act,  1894,  or  any  amending  statute,  should 
become  payable  upon  or  by  reason  of  his  death  in 
respect  of  all  the  estates  and  property  of  which  he 
should  immediately  before  his  death  be  tenant  for 
life  under  a  certain  will  or  resettlement  as  the 
capital  moneys  and  investments  subject  thereto 
should  be  insimLoient  to  pay ;  and  (2)  all  such  suc- 
cession duty  as  should  oeoome  payable  upon  his 
death  in  respect  of  the  same  estates  and  property. 

Held,  that,  as  to  the  duty  in  respect  of  the  sale  of 
certain  timber,  the  provision  of  the  will  was  applic- 
able to  duty  payable  in  respect  of  a  succession  on 
the  death  of  the  testator,  which  duty  was  payaUe 
out  of  his  residuary  estate. 

Held,  also,  that,  as  to  certain  heirlooms  of 
national  interest,  the  duty  did  not  become  pasrable 
upon  the  death  of  the  testator,  and  woiUd  not 
until  the  haq^^pening  of  the  event  menti<med  in 


section  20  of  the  Finance  Act,  1896.— LkOonbikld, 
Bb,  Wyndham  v.  Lboonfibld,  O.A.  ;  90  L.  T.  399. 

7.  Excise — Carriage — Motor  bicycle — Necessity  of 
excise  licence  for — **  Carriage  draum  or  propelled  upon 
road  by  any  mechanical  power** — Customs  and  Inland 
Btvenue  Act,  1888  (51  ifc  52  Vict.  c.  8),  s.  4.— A 
motor  bicycle  is,  within  the  meaning  of  section  4 
of  the  Customs  and  Inland  Bevenue  Act,  1888,  a 
"carriage"  for  which  a  licence  is  required,  as 
being  a  carriage  drawn  or  propelled  upon  a  road  by 
mechanical  power.— 0*Donoohx7E  v.  moon,  K.B  D.  ; 
90  L.  T.  843. 

7  a.  Excise — Grogging  spirit  casks — Extracting  spirit 
from  wood  of  casks— Spirit  exuding  from  the  wood— 
LiabUity— Finance  Act,  1898  (61  <&  62  Vict,  c  10), 
s,  4,  sub-section  1  (b). — By  the  Finance  Act,  1898, 
s.  4,  sub-section  1,  it  is  provided  that  ''a  person 
shall  not  (a)  subject  any  cask  to  any  process  for  the 
purpose  of  extracting  any  sjNiits  absorbed  in  the 
wood  thereof ;  or  (b)  have  on  his  premises  any  cask 
which  is  baling  suojected  to  any  such  process,  or 
any  spirits  extracted  from  the  wood  of  any  ca^." 

Held,  the  words  ''process  for  the  purpose  of 
extracting"  do  not  include  a  natural  exudation, 
aud  that,  therefore,  the  section  does  not  include, 
as  an  offeDC«,  the  innocent  possession  of  spirits 
which  have  exuded  without  any  active  or  per- 
missive process  to  lead  to  such  exudation. — 
Robinson  v.  Dixon,  R.B.D.,  8;  [1903]  2  K.  B. 
701 ;  72  L.  J.  K.  B.  717  ;  78  L.  T.  132. 

8.  Income  tax^Bueiness  of  bank — Purchase  by 
another  bank— Succeeding  to  business — Income  Tax 
Act,  1842  (5  <£;  6  Vict.  c.  35).  s.  100,  Schedule  D,  cases 
1  and  2,  r.  4.— The  National  Provincial  Bank  of 
Eogland,  whose  head  office  was  in  London,  acquired 
by  purchase  the  premises  and  business  of  the 
County  of  Stafford  Bank,  which  was  carried  on  at 
WolTcrhampton.  After  the  purchase  the  business 
of  the  St^ord  Bank  was  csnied  on  as  usual,  but 
for  the  benefit  and  the  expense  of  the  purchasing 
bank  until  a  certain  date,  when  the  premises  were 
opened  as  the  Wolverhampton  branch  of  the 
purchasing  bank,  who  had  never  previously  carried 
on  any  buSncss  at  Wolcerhampton.  The  manager 
and  the  staff  of  the  Stafford  bsink  were  taken  over 
by  the  purchasing  bank,  but  none  of  the  books  of 
tiie  Stafford  bank  were  taken  over  except  that  the 
ledgers  were  continued  in  use  until  the  end  of  the 
current  year.  All  new  cheque-books  and  new  pass- 
books were  issued  in  the  name  of  the  purchasiog 
bank.  From  tiie  date  of  the  purchase  tne  profits, 
if  any,  of  the  Wolverhampton  branch  of  the 
purchasing  bank  were  merged  in,  and  formed  part 
of  tiie  general  profits  of  the  bank,  without  any 
distinction  as  to  source  or  origin  of  profit,  and  there 
were  no  means  of  asoertaining  whetner  there  were 
any  profits  or  the  proportion  of  increase  or  decrease 
in  the  profits,  if  any,  of  the  bank  which  had  arisen 
from  the  business  purchased.  Assessments  to 
income  tax  were  made  on  the  purchasing  bank's 
returns  for  the  three  years  following  the  date  of 
the  purchase,  based  on  the  average  of  the  profits  of 
the  whole  business  for  the  three  preceding  years 
rf  spectively,  and  an  additional  assessment  was  made 
upon  them,  based  upon  the  assumed  profits  of  the 
the  Stafford  buik  during  those  three  years,  under 
section  100,  Schedule  D,  cases  1  and  2,  r.  4,  of  the 
Incmne  Tto  Act,  1842. 

Held,  that  the  purchasing  bank  had  succeeded 
to  the  business  of  the  Stafford  bank,  and  that  the 
additional  assessment  was  rightiy  made. 

Judgment  of  Bidley,  J.  ([1903]  2  E.  B.  249,  51 
W.  B.  Dig.   67),   reversed.— Bill  v.  Natxqnal 
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PBOVuroiALBAifK,  O.A.,  406 ;  [1904]  1  K.  B.  149; 
73L.  J.  K.  B.  142;  90  L.  T.  2. 

9.  Income  taao  —  Company  —  Beiidence^**  Person 
residing  in  the  United  Kingdom  " — Company  registered 
dbroad^Head  office  and  directing  power  in  United 
Kingd&m^Income  Tax  Act,  1853  (16  <fc  17  Vict.  c. 
34)» «.  2,  Schedule  i>.— A  oooD^any  registered  abroad, 
but  having  its  head  office  in  London,  where  the 
meetings  of  the  directors  are  held  and  where  the 
directing  and  controlling  power  is  exercised,  is 
assessable  to  income  tsx  on  tbe  whole  of  its  profits 
as  "  a  person  residing  in  the  United  Kingdom  " 
within  the  meaning  of  section  2,  Schedule  D,  of  the 
Income  Tax  Act,  1853.— Qobbz  &  Co.  v.  Bell, 
K.B.D. ;  [1904]  2  K.  B.  136;  73  L.  J.  K.  B.  448 ; 
90  L.  T.  675. 

10.  Income  tax  ^Deductions — Premium  on  policy  of 
life  insurance — Advance  by  insurance  company  of  half 
premium — Premium  partly  paid  vnth  money  borrowed 
from  insurer  at  interest  and  charged  on  policy — 
Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34).  s.  54, 
Schedules  D  and  E, — By  the  terms  of  a  policy  of 
life  assaranoe  it  was  provided  that,  if  the  assured 
should  so  desire,  a  part  of  the  preminoi — vis.,  £33, 
should  in  each  year  be  advanced  by  the  insurance 
company,  and  that  the  money  so  advanced  should, 
with  interest  thereon,  be  a  firet  charge  on  the  policy. 
The  premium  was  expressed  to  be  ror  £66  ifs.  6d. 
The  assured  paid  in  respect  of  premium  each  year 
£33  170.  6d.,  and  obtained  a  receipt  for 
£66  17s.  6d.,  the  balance  of  £33  being  advanced 
as  provided  for  by  the  policy. 

Held,  that,  under  section  54  of  the  Income  Tax 
Act,  1853,  the  asmired  was  not  entitled  to  deduct 
from  his  assessment  to  inoome  tax  the  sum  of 
£66  17s.  6d.,  as  the  amount  of  the  annual  premium 
paid  by  him  for  life  insurance,  but  only 
£33  17s.  6d. 

Decision  of  the  Ck>urt  of  Appeal  (Lord  James  of 
Hereford  dissenting)  (51 W.  B.  490,  [1903]  1  K.  B. 
514)  affirmed.— HxTirm  v.  Attobket-Qsnbbal, 
H.L.,  593;  [1904]  A.  0.  161 ;  73  L.  J.  K.  B.  381 ; 
90  L.  T.  325. 

11.  Income  tax — Moi^ai  school — Provident  fund 
scheme — Additional  allowance — AUowance  to  go  to 
fwid^-Incwm  Tax  Act,  1842  (5  <fc  6  Vict.  c.  85),  s. 
146,  Schedule  J?.— Under  a  provident  fund  scheme  at 
D.  College  t^  following  increases  of  salaries  came 
into  operation:  (a)  Assistant  masters  having  not 
less  than  five,  but  less  than  fifteen  years'  service, 
an  increase  of  5  per  cent. ;  {b)  those  havhig  fifteen 
years  and  over,  7j^  per  oent ;  (c)  a  furtiier  addition 
equal  to  those  sums  subject  to  oertsin  oondittoni. 

The  whole  of  these  increases  were  not  to  be  paid 
to  the  masters,  but  were  to  be  accumulated  at  com- 
pound interest  to  form  the  fund. 

The  oonditions  above  referred  to  were  that 
masters  of  lees  than  ten  vears*  service  who  resigned 
or  ceased  to  belong  to  the  college  from  any  other 
cause  than  ill-health  were  to  be  entitled  to  increase 
(a)  and  the  accumulations  thereof,  but  not  to  in- 
crease (c) ;  if  the  master  retired  from  ill-health,  the 
governors  in  addition  to  (a)  might  grant  him  (e) ; 
and  in  the  event  of  death  both  (a)  and  (c)  were  to 
be  paid  to  his  legal  representative.  suMters  of 
over  ten  years'  ser^oe  were  to  receive  on  retirement 
before  the  atfe  of  sixty  the  total  sum  due  under  (a) 
or  (6)  and  ^c)  with  accumulations,  and  in  the  caee 
of  death  the  same  was  to  be  paid  to  his  legal 
representative.  Masters  removed  for  misconduct 
or,  having  been  guilty  of  misconduct,  allowed  to 
rengn  were  not  entitled  to  (e). 

Iteld,  ttiat  these  increases  of  salary  were  sums 
tsally  added  to  the  salary,  and  were  assessable  to 


inoome  tax  under  seetion  146,  Schedule  E,  ol  the 
Income  Tax  Act,  1842.— Smyth  v.  Stbbitov, 
KB.D.;  90  L.T.  756. 

12.  Inhabited  house  duty — Unoccupied  /umiskei 
house^House  Tax  Act,  1803  (43  Geo.  3,  e.  161)— 
House  Tax  Ad,  1808  (48  Geo.  3,  c.  doy-ffouse  Tax 
Act,  1825  (6  Geo.  4,  c  1)Souse  Tax  Ad,  1851  (14 
ik  15  VicL  c.  36).— The  tenant  of  a  dweUins^-honsi 
which  is  kept  furnished,  although  during  tSe  yesr 
of  assessment  it  has  not  be^i  uwd  for  the  paiposw 
of  residence  and  no  one  has  slept  or  dwelt  thentn, 
is  liable  to  inhabited  house  duty  under  the  Hooss 
Tax  Act,  1851.— Smith  v.  Daxthbt,  K.B.D.; 
[1904]  2  E.  B.  186;  73  L.  J.  E.  B.  646;  90  L.1L 
760. 

13.  Land  tax — PMic  underground  lavatories  pre- 
vided  and  maintained  by  sanitary  authority — Ixad 
Tax  Ad,  1797  (38  Geo.  3,  c.  5).  s.  A—PuUic  HeaOk 
(London)  Ad,  1891  (54  <£:  55  Vid.  c.  76),  m.  44,  H. 
— Public  underground  lavatories  provided  and  main- 
taioed  by  a  sanitary  authority  under  the  ^ven 
conferred  upon  them  by  the  Pablio  HeaUb 
(London)  Act,  1891,  are  not  rateable  in  re^Mot  of 
land  tax,  as  the  sanitary  authority  does  not  woqm 
such  riffhts  of  owneruiip  in  the  lavatories  as  to 
render  uxem  liable  to  be  charsed,  but  only  auoh  an 
interest  as  is  necessary  to  ena&e  them  to  fulfil  tWr 
public  duties  in  respect  of  the  lavatories. — ^Wbt- 

MINSTEB  COBFORATION  V.   JOHNSOIT.  K.B^D^  390; 

[1904]  1  K.  B.  19 ;  73  L.  J.  K.  B.  8 ;  89  L.  T.  56t 

14.  Legacy  duty — Incidence. — ^The  aesinmeat  d 
a  speoifiMl  portion  of  a  mortgage  debt  beioiimgto 
the  residuary  personal  estate  of  a  testator,  sod  upos 
which  estate  legacy  duty  is  payable,  does  not  tras 
such  portion  of  i  s  proportionate  HabiJity  lor  Isga^ 
duty.  In  such  a  ease  the  legacy  duty  is  not  aa 
incumbrance  covered  by  the  assignov's  ooveoaot  lor 
further  assuranoe. — ^BBFuroTOV,  fis.  Wodxhousip. 
SooBELL,  Ch.D.  FarweU,  J.,  622 ;  [1984]  1  Oh.  811 ; 
73  L.  J.  Gh.  533;  90  L.  T.  663. 

15.  /Stofnp— Ad  valorem  duiy—AcknowiedgnmA 
indorsed  on  instrument  that  aU  the  debentmre  slodk 
secured  thereby  had  been  redeemed^  paid  of^  ami 
satisfied — Whdher  such  receipt  is  stampable  at  a  dis* 
charge — Things  which  in  themselves  aperoAe  to  ad 
security^Stamp  Ad,  1891  (54  &  55  Vid.  c  39).  s.  U, 
Schedule  L,  voce  Mortgage,  sub-head  5. — The  follow- 
ing acknowledgment  was  indorsed  on  aa  isstraaassl 
presented  to  the  Oommissioners  of  Inland  HspsnM 
on  behalf  of  the  i^pellants  for  their  optnioei  as 
to  the  stamp  duly  (if  any)  with  wkkA  the 
instrument  was  chargeable:  '*We,  the 
named  Bdward  Firth,  John  Bradley  Firth, 
Samuel  Boberts  do  herebv  acknowledge  all 
debenture  stodk  secured  by  the  within-^ 
indenture  and  all  interest  thereon  has  been  redesBsi, 

Ssid  off,  and  satisfied."  By  Sdiednla  L  of  tfas 
tamp  Act,  1891,  voce  **  Mortgage,**  sob-head  5,  a 
reconveyance,  release,  discbarge,  or  renmuMtaaB  ef 
any  sudi  security  as  aforesaid,  or  of  tiie  beaA 
thereof,  or  of  the  money  secured,  is  liable  to  mi 
valorem  stamp  duty.  The  oommisskMisn  held  ttsi 
the  instrument  was  chargeable  under  the  aksft 
schedule. 

Held,  allowing  the  appeal,  that  tiie  woid  **db- 
charge,**  as  well  as  the  other  words,  poiafted  to  sa 
instrument  that  put  an  end  to  a  security,  and  &lasi 
include  a  receipt  indorsed  on  a  deed  sniimiwliadgist 
that  the  capitol  sum  and  interest  seemed  hf  ii 
deed  had  been  redeemed,  paid  off,  and  saiiaAad.— 
FisTH  v.  IiTLAND  BxYSHTTB  CoMiosaaaaHV. 
K.B.D.,  622;  [1904]  2  K.  B.  205;  73  L.  J.  K.  E 
632. 
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16.  Stamp  duiy  —  Company  —  Oonaolidatton  of 
debenture  stock— Issue  of  loan  eapital^Finance  Act, 
1899  (62  &  63  Vict.  c.  9),  s.  8.— Bv  a  local  and 
priTste  Act  pasted  in  1900,  the  debentare  stocks 
which  had  been  issued  by  the  defendant  company, 
bearing  interest  at  3  per  cent.,  4  per  cent,  and  4| 

roent.,  were  extingmthed,  and  tiiere  was  created 
lien  thereof  a  new  debenture  stock  bearing 
interest  at  3  per  cent.  Each  stockholder  received 
such  an  amount  of  the  new  »todk  as  would  yield 
him  the  same  amount  of  interest  ss  had  been  payable 
in  respect  of  the  stock  previously  held  by  him.  The 
total  amount  of  the  debenture  stocin  existing 
•before  the  Act  was  £411,852.  The  amount  of  the 
new  debenture  stock  was  £529,136. 

Held,  that  the  defendtnt  company  were  liable  to 
pay  the  stamp  duty  imposed  by  section  8  of  the 
Finance  Act,  1899,  on  any  company  who  *'  propose 
to  issue  any  loan  capital." — ATTOBNEY-GBirBBAL  v, 
Bbcibht*8  Oanal  Am)  Dock  Co.,  C.A.,  211 ;  [1904] 
1  K  B.  263 ;  73  L.  J.  K.  B.  50. 

17.  Stamp  duty^  Company — English  debenture — 
Colonial  debenture — Substituted  security ^Stamp  Act, 
1891  (54  <£;  55  Vid.  c  39),  Schedule,  '«  Marketable 
security  "  (3)  (4) ;  a.  82. — ^A  colonial  company  was 
formed  for  the  purpose  of  taking  over  the  assets 
and  liabilities  of  an  Bnglish  company,  andbyagree- 
ment  the  holders  of  debentuies  m  the  Knglish 
company  delivered  them  up,  and  accepted  in  Heu 
thereof  debentures  of  an  equivalent  amount  in  the 
colonial  company. 

Held,  that  these  debentures  In  the  colonial  com- 
pany were  not  '*  given  in  substitution  for  a  like 
security "  within  the  Stamp  Act,  1891,  Schedule, 
*<  Marketable  security "  (4).  —  Moukt  Ltell 
MnnNG  Ck>.  v.  Inland  Bbyentts  Commissionbbs, 
K.B.D. ;  [1904]  1  K.  B.  757;  73  L.  J.  K.  B.  371 ; 
90  L.  T.  579. 

18.  Stamp  duty  —  Conveyance  on  sale  —  Person 
authorized  by  statute  to  purchase  property — Purchase 
of  realty  and  chattels^Tinance  Act,  1895  (58  <k  59 
Viet,  c  16),  0.  12.— By  section  12  of  the  Finance 
Act,  1895,  where  '*any  property"  is  purchased 
undier  statutory  authoiitv,  a  duly  stamped  instru- 
ment of  conveyance  ox  the  property  must  be 
produced  to  the  Oonmiissioners  of  Inland  Bevenue. 

Held,  that  the  ad  vatorem  duty  was  payable  on 
personal  as  well  as  real  property  purchased  under 
the  special  statutory  powers. 

Decision  of  the  Oourt  of  Appeal  (50  W.  B.  161, 
[1902]  1  E.  B.  403)  afErmed.— Eastbousnb  Cob- 
POBATION  V.  Attobnbt  -  Qbnbbal,  H.L.,  577; 
[1904]  A.  C.  155 ;  73  L.  J.  K.  B.  259 ;  90  L.  T.  99. 

19.  Skmp  duiy-— Conveyance  on  sale^Sale  to  oom^ 
pany — Consideraium'^ Annual  payments  out  of  profits 
— Amount  varying  with  paid-up  oapitat — Conveyance 
**  sul^jed  contingently  to  the  naymcnt  of  money  '* — 
**  Money  payable  periodicallu" — Double  eontinaency. 
•—By  a  conveyance  on  sale  a  company  sold  its 
undertaking  to  another  company.  Part  of  the 
ooDsidecation  for  the  sale  conosted  of  annual  suois 
payable  by  the  purchasing  company  out  of  its 
annual  prcmts.  Tnese  anniuJ  sums  were  to  be  equal 
to  3  per  cent  on  the  amount  for  the  time  bonff 
l^aid  up  on  so  much  of  the  ordinary  share  capital 
of  the  purchasiiu;  company  as  should  be  for  the 
time  bemg  issueo,  and  were  only  payable  after  a 
dividend  of  5  per  cent,  upon  the  same  amount  had 
been  paid  to  the  shareholders  of  the  purchasing 
oompany 


leld,  that  the  conveyance  was- not  "sul^eot 
oontingentty  to  the  payment  of  money ''  within  the 
meaning  of  section  57  of  the  Stamp  Ajot,  1891 ;  and 
that  the  amount  of  the  consideration— being  depen- 


dent upon  a  double  contingent^  in  that  it  varied, 
first,  with  the  amount  paid  up  on  the  capital  issued, 
atd,  secondly,  with  the  amount  of  profits  earned — 
was  too  uno^tain  to  make  the  conveyance  charge- 
able with  ad  valorem  duty.  —  Undbbobound 
Elvotbio  Bailwatb  Co.  v.  Inland  Bkvbnttb 
GoMiaesiONBBS,  K.B  D. ;  [1904]  2  E.  B.  198 ;  73 
L.  J.  E.  B.  549. 

20.  Succesiion  duty — Alienation  of  succession- 
Disentailing  deed  ^Devise  by  alienee--' Liability  of 
devisee  to  duty  on  original  succession — Succession  Duty 
Act,  1853  (16  <&  17  Vict.  c.  51),  si.  2,  15.— A  tenant 
for  life  of  settled  real  estate  and  the  tenant  in  tail 
in  remainder,  having  executed  a  disentailing  deed, 
joined  in  conveying  a  parcel  of  land,  part  of  the 
estate,  in  fee  to  a  purchaser.  The  purchaser 
devised  the  parcel  of  land  to  his  wife,  who  devised 
it  to  their  daughter,  who  paid  sucoession  duty  In 
respect  thereof  on  her  mother's  death.  Subse- 
quently the  tenant  for  life  died. 

Held,  that  succession  duty  was  payable  bT  the 
daughter  on  the  death  of  the  tenant  for  life  also. 

Judgment  of  Bidley,  J.  ( [1903]  2  E.  B.  71,  51 
W.  B.  Dig.  71),  a£Brmed. 

In  re  Cooper  and  Allen  to  Harlech,  25  W.  B.  301, 
4  Oh.  D.  802,  overruled.— Attobnby-Gbnbbal  v. 

NOBTHTTMBBBLAND   (DUKB),     C.A,    518;    [1904]    1 

E.  B.  762 ;  73  L.  J.  E.  B.  418  ;  90  L.  T.  630. 

21.  Tax  on  **male  servant** — Apprentice — Lad 
apprenticed  to  be  trained  as  riding  groom — Customs 
and  Inland  Bevenue  Act,  1869  (32  &  33  Vict.  c.  14), 
«•  19  (3).— By  an  indenture  of  apprenticeship  the 
responcMnt  agreed  to  teach  B.  to  oe  a  riding  groom, 
^e  term  of  the  contract  was  seven  years.  The 
respondent  undertook  to  find  B.  in  clothing,  food 
and  lodging,  and  to  pay  him  certain  wages,  and  B, 
undertook  to  obey  all  lawful  orders  given  him  by 
the  respondent  B.  was  engaged  for  the  greater 
poction  of  each  day  in  the  pmormance  of  duties 
which  would,  if  he  were  merely  engagt  d  otherwise 
than  under  the  said  contract,  render  a  licence 
necessary  for  him  as  a  male  servant.  An  informa- 
tion under  section  19,  sub-section  3,  of  the  Oostoms 
and  Inland  Bevenue  Act,  1869,  was  preferred  by 
the  appellant  against  the  respondent  for  employing 
B.  as  a  male  servant  without  taking  out  a  licence. 
The  magistrates  dismissed  the  information,  being 
of  opinion  that  the  contract  was  one  of  i^prentioe- 
ship,  and  that  B.  was  an  apprentice  and  not  a  msle 
servant  within  the  Act* 

Held,  that  the  decision  of  the  magistrates  wiis 
riffht,  and  that  the  words  of  the  Act  were  not 
siuBcientto  bring  the  case  within  it. — ^Hoban  v. 
Hayhob,  K.B.D.,  231;  [1904]  1  E.  B.  288;  73 
L.J.E.B.  133;  90L.T.  12. 

INSUBANCB  :— 

1.  Fire—Lloyd^s  poUcy-^**  Subject  to  average**^ 
No  average  clause  aUachedr— Other  policies  on  zones — 
Applying  policies  rateably^d  Geo,  4,  c  13, «.  3. — A 
timber  ^ard,  as  a  whole,  was  insured  by  a  Lloyd's 
policy  for  £11,450  and  in  three  zones  by  various 
fire  insurance  companies  for  £25,500.  On  zone  B 
there  was  only  one  company's  poli<qr  for  £3,000. 
The  value  in  the  three  zones  was  £36,500 — viz.^ 
£1,940  in  zone  A,  £13,260  in  B,  and  £21,300  in  0  ; 
and  £12.850— viz.,  £1,900  in  zone  A,  £9,400  in  B, 
and  £1,550  in  C— was  the  value  of  ihe  timber 
burnt. 

The  Lloyd's  pdlioy  was  expressed  to  be  "  subject 
to  average,"  but  had  no  average  clause  attached. 

Held,  that  the  system  of  marshalling  the  policies, 
so  as  to  apply  the  Lloyd's  policy  and  the  comptny's 
policy  for  £3,000  rateably  to  the  lose  in  zone  B, 
and  the  then  unexhausted  portion  of  the  Lloyd's 
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lateaUy  with  the  other  polioiei  on  zones  0  and  A 
reepeoliyely,  oonld  not  be  introdooed  by  the  words 
*'  subjeot  to  average  "  in  a  Lloyd's  policy.  On  this 
fNOlioy  the  plaintiffi,  being  insnred  on  only  a  por- 
tion of  the  goods  at  risk,  muit  be  considered  as 
b.ing  their  own  iasurers  for  the  difEereoce,  and 
most  bear  a  rateable  share  of  the  loss  acoordinffly. 

The  underwriters  were  liable  for  Hit?  of 
£12.850. 

Whether  the  average  danse  is  attdMthed  to  a 
Lloyd's  iKklioy  or  not,  if  the  policy  is  expressed  to 
be  "subject  to  aTorage/V  it  is  according  to  th« 
usage  of  Lloyd's  the  same  as  if  the  clause  were 
attached.— AoMB  Wood  FLOOBma  Co.  v.  Mabten, 
K.B.D.;  90L.  T.  313. 

2.  Li/c-Illegal  contract^  Want  of  insurahle 
inUrest^Action  to  recover  premiuma  paid— Life 
A$8urance  Act,  1774  (14  Geo.  3,  c.  48),  m.  1,  2.— 
The  agent  of  an  insurance  oumpany,  acting  in 
good  faith  and  believing  what  he  said  to  be  trae, 
induced  the  plaintiff  to  eff«*ct  an  insurance  on  his 
mother's  life,  and  assured  him  that  the  insurance 
would  be  valid.  The  plaintiff  in  consequence  of 
the  agent's  representation,  effected  such  an  in- 
surance, and  for  some  considerable  time  paid  the 
premiums  in  respect  of  the  policy.    Subsequently, 

'on  hearing  that  the  insurance  was  invMid,  the 
plaintiff  bought  an  action  against  the  insurance 
oompauy  to  recover  back  the  premiums. 

Held,  assuming  the  illegality  of  the  policy,  that 
the  psrticB  were  in  pari  delicto,  and  that  the  plaintiff 
could  not  recover  tiack  the  premiums  he  haa  paid. 

Decision  of  Divisional  Court  ([1903]  2  K.  B.  92,  61 
W.  B.  Dig.  73)  reversed.~HABSS  v.  Pbabl  Lira 
A88URAN0B  Co.,  C.A.,  457 ;  [1904]  1  K.  B.  658 ; 
73  L.  J.  K.  B.  273;  90  L.  T.  246. 

3.  Life— Lapse  of  policy  on  failure  of  payment 
if  premiumSubeequent  payment— Conditional  re- 
ceipt hy  insurance  comj^ny—Nfglect  of  assured  to 
read  conditions  of  receipt— Duty  of  insurance  oom- 
pony-— Estoppel. — ^A  pohoy  of  life  insurance  effected 
with  an  insurance  company  was  expressed  to  be 
conditional  upon  the  payment  of  the  premiums 
f  aoh  jear  within  thirty  days  of  their  becoming  due. 
The  holder  of  the  policy  failed  to  pay  a  certain 
premium  within  thirty  days  of  its  becoming  due. 
On  his  afterwards  sending  the  money  to  the  com- 
pany they  sent  bsck  to  him  a  receipt  upon  a  printed 
form  which  stated  that  the  p<^cy  had  lapsed  and 
that  the  payment  was  accepted  subjeot  to  certain 
conditions  printed  on  the  back  of  the  receipt.  He 
received  this  receipt  but  did  not  read  it. 

One  of  these  conditions  was  that  the  person 
whose  life  was  insured  had  been  during  the  past 
twelve  months  in  continuous  good  health  and  free 
from  all  disease ;  and  he  was  in  fact,  and  to  his 
knowledge,  suffering  at  that  time  from  a  disease  of 
which  he  afterwards  died.  Until  he  died  the  sub- 
sequent premiums  were  punctoally  paid.  On  his 
death  the  eompany  refiued  to  pay  the  sum  for 
which  his  life  had  been  insured  on  tbe  ground  that 
the  policv  had  lapsed,  and  the  conditions  of  the 
reoeipt  above-mentioned  had  not  been  complied 
with.  In  an  action  to  recover  the  amount  of  the 
insurance  money. 

Held,  that,  as  the  policy  had  lapsed  on  account 
of  the  breach  of  its  conditions,  and  the  plaintiff 
had  given  no  evidence  of  any  conduct  on  the  part 
of  tbe  company  which  would  justify  him  in  thin^g 
that  the  policy  had  not  lapsed,  and  would  estop 
them  from  relying  on  the  lapsing  of  the  policy,  he 
was  not  entitled  to  succeed  in  the  action. — &Ain)LSB 
V.  MvTUAL  Rbsbbtb  Pund  Lifb  Absooiation, 
(7.-4. ;  90  L.  T.  192. 


4.  Life — Undertaking  not  to  commit  suicides- 
Insurance  for  benefit  of  creditor— Esoecutor  9uina  as 
trustee  for  creditor, — An  aj^lioation  for  a  po&cy 
was  expressed  to  be  '^  the  basis  and  a  part  of  a 
proposed  "  insurance  contract,  and  the  pmioy  com- 
menced by  statmg  that  "in  consideratioii  of  tbe 
application  •  •  •  which  is  herebv  made  pact 
of  this  contract,*'  the  company  would  inaore  the 
life  subject  to  owtain  conditions.  The  H^plicatiOQ 
contained  the  fuUowing  clause :  *'I  alao  wanant 
and  agree  that  I  will  not  commit  suicide  whether 
sane  or  insane,  during  the  period  of  one  year  from 
the  date  of  the  said  contnMst,"  which  was  aigned 
by  the  person  propoting  to  have  his  life  inaured. 
During  the  penod  of  one  year  the  asaorad  oom- 
mitted  suicide  during  a  fit  of  temporary  inaamty. 

Held,  that  the  br^h  of  the  undertaking  not  to 
commit  suicide  rendered  the  pcHkj  rciai  The 
undertaking  was  a  limitation  of  the  defendant's 
liability,  and  not  a  personal  undertaking  the  breach 
of  whudi  might  give  the  defendant  a  ouNm  against 
the  estate  of  t^e  deceased  person.— Ellotose  t. 
MxTTXTAL  Life  Insurance  Co.  of  New  Tobe, 
KB.D.,  366;  [1904]  1  E.  B.  832;  73  L.  J.  K  B. 
646;  90L.  T.  484. 

6.  Marine — Constructive  total  loss  only — Sue  ami 
labour  clause — Claim  by  undertvriters  for  work  amd 
labour  done,  or  as  salvors -^Common  law — Maritime 
law. — A  vessel  was  insured  against  total  and/or 
constructive  total  loss  only,  and  the  polipy  con- 
tained the  sue  and  labour  clau»e.  During  the  coo- 
.tiouance  of  the  poUoy  the  vessel  was  strMided  and 
the  crew  left  her.  Before  the  insurerB*  repreaenta 
tivea  arrived  to  take  charge  of  the  vessel  oosisider- 
able  damtge  was  done  by  looting.  The  inaiiren» 
through  a  contractor  on  the  no  cure  no  pay  syatess, 
raised  the  vessel  and  brought  her  into  port.  Tbe 
insurers  daimed  for  an  award  as  salvora  or  for  an 
amount  for  work  and  labour  dcme. 

Held,  tiiat  there  wai  no  oonatmctive  total  loss, 
and  that  the  underwriters  were  not  entitled  to  an 
award  as  salvors,  and  that  there  was  no  common 
law  right  to  recover. 

The  Pickwick,  16  Jurist  669,  dtstiAffuiahed.— 
Cronin  v.  Stanibe,  R.B.D,,  76;  [1904]  1  K.  B. 
87;  73  L.  J.  K.  B.  102. 

6.  Marine — Deck  cargo — Biver  cmd  canal — Bkim€ 
steamers  ^Dutch  code — Liability  of  underwriien, — 
The  rule  which  exempts  underwriters  from  liability 
for  loss  of  deck  cargo  does  not  apply  to  an  inJaad 
▼ovage  by  canal  or  river  plainly  oontemplatad  by  a 
pouo;^,  on  which  voyage  it  is  and  haa  bean  the 
practice  and  usage  to  carry  cargoes  on  deck.— 
Apolldtabis  Co.  v.  Nobddsutschb  IvauBjuna 
Co.,  ff.5  2>.,174;  ri904]lK.B.262;73L.J.K.BL 
62 ;  89  L.  T.  670. 

7.  Marine — Discovery — Discovery  of  ship*§  paperw 
^-Action  by  underwriters  to  recover  m<mey  paid  am 
fraudulent  dainu—Ju  an  action  brought  by  ondar- 
writers  dAimins  repayment  of  sums  obtained  from 
them  by  the  defendants  by  false  and  fraadnleBit 
claims  under  policies  of  marine  insnranoa^  and 
BUlegiDg  a  conspiracy  to  defraud, 

mid,  that  the  underwriters  were  entitled  to  tta 
same  full  discovery  as  if  they  had  been  defeodnBta 
being  sued  on  the  policies. — Boulton  v.  Honu>ZE 
Bbothebs,  C.A.,  388;  [1904]  1  K.  B.  784 ;  H 
L.J.  K.B.493;  90L.T.621. 

8.  Marine— Policy  on  machinery  of  inrpodo  Imt 
destroyer—**  Trials.**— k  policy  of  marine  mwrrafis 
upon  the  machinery  of  a  torpedo-boat  dealxojer. 
wnich  was  being  built  for  the  Adnuralty,  was 
expressed  to  cover  the  following  perils;  *'Kiaia 
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shops  and  on  board  on  stocks  trials  and  all  marine 
risks  to  oompletion  and  aoceptanoe  by  the 
Admiralty,**  and  also  ''  of  the  seas  imen-of-war  fire 
•  •  .  and  of  all  other  perils  losses  and  mis- 
fortunes.** Attached  to  the  policy  was  a  daose 
which  contained  the  foUowmg  words:  ''With 
leave  to  go  on  trial  trips.'*  Daring  a  trial  the 
coonecting-rod  of  the  starboard  engine  broke, 
fla^nring  great  damage. 

Hell,  that  '^UuOs**  did  not  denote  a  period 
during  which  the  assured  were  to  be  insured  against 
fire,  but  specified  a  particular  peril  insured  against 
— Tiz.,  penis  of  trials ;  and  that  the  damage  which 
had  ocourred  was  covered  by  thepolioy. 

Judgment  of  Kennedy,  J.  (51  W,  B.  91),  aflirmed. 
— Jaoksok  v.  Mumfobd,  C.A.i  342. 

9.  Marine — Property  of  alien  enemy — Lo$$  he/ore 
commencement  of  war-^Warranty  free  of  Beizwre. — 
Gold,  the  property  of  a  company  registered  under 
the  laws  of  the  South  African  Bepublic,  was 
insured  against  "arrests,  restraints,  and  detain- 
ments of  all  kings,  princes,  and  people**  during 
transit  from  the  mines  to  the  united  Kinf;dom 
subject  to  a  warranty  "free  of  capture,  seizure, 
and  detention,  whether  before  or  after  declaration 
of  war.**  During  transit  the  gold  was  taken  by 
the  Bepublic  on  its  own  territory  in  anticipation  of 
war  with  Ensland  and  in  accordance  with  the  laws 
of  the  Bepulmc. 

Held,  uiat  there  was  a  "  seizure  "  of  the  gold 
within  the  meaning  of  the  warranty,  and  that  the 
insurers  were  not  liable  on  the  polioy.^BoBiKSOir 
Gold  Mnmvo  Co.  v.  Allianob  Insurakcs  Co., 
H.L. ;  [1904]  A.  C.  359. 


10.  Marine^BUk,  duration  of-^**  Thirty  days  in 


and  for  thirty  days  in  port  after  arriyaL"  The 
policy  further  described  the  risk  as  continuing 
untfl  the  ship  "hath  there  moored  at  anchor  in 
good  safety.**  The  ship  arrived  at  Algoa  Bay  on 
Uie  2nd  of  August,  and  was  moored  in  ff ood  safety 
at  11.30  a.m.  on  that  day.  She  remained  at  Algoa 
Bay  until  she  was  lost  by  a  peril  insured  against  at 
4  30  p.m.  on  the  1st  of  Sisptember. 

Held,  that  the  thirty  days  meant  thirty  con- 
secutiye  periods  of  twenty-four  hours  each  begin- 
ning at  11.30  a.m.  on  the  2ad  of  August,  and  that 
therefore  the  ship  was  lost  after  the  insurance  had 


Judgment  of  Bigham,  J.  (51  W.  B.  527,  [1903]  2 
E.  B.  363),  affirmed.— COBNFOOT  v.  Botal  £!x- 

OHAirOB     ASSUBANOB     COBPOBATIOK,      C.A.,     49  ; 

[1904]  1  B:.  B.  40;  73  L.  J.  K  B.  22;  89  L.  T.  490. 

11.  Marine — Suhfect^matter  of  ineurance^Ship' 
ownef^B  liability  to  cargO'Owner — Suing  and  labouring 
dauee — Applicability, — A  shipowner  agreed  to  con- 
▼ey  to  South  Africa  a  number  of  mu&s,  valued  at 
£40,000.  There  was  no  clause  in  the  contract 
'  exempting  him  from  liability  for  loss  occasioned  by 
(  the  neghgence  of  his  servants.  He  accordingly 
effected  an  insurance  with  an  underwriter  at  Lloyd's 
to  protect  himself  asainst  "  liability  of  any  kind  ** 
to  the  owners  of  the  mules  up  to  £20,000.  The 
policy  was  in  the  printed  form  of  an  ordinary 
Lloyd*8  pdioyt  and  contained  the  usual  suing  and 
labouring  clause,  Dnrine  the  voyage  the  vessel 
strandeathrough  the  negugence  of  the  shipowner*s 
servants,  and  expenses  were  incurred  by  Ihe  ship- 
owner in  salving  the  mules.  The  shipowner  thero- 
ftee  sought  to  recover  the  expenses  thus  incorred 
'        under  the  suing  and  labouring  clause. 


Held,  that  the  suing  and  labouring  dause  was 
inapplicable,  and  was  never  intended  to  apply. 

Judgment  of  Walton,  J.  (reported  [1902]  2  K.  B. 
624) .  affirmed. — Gunaed  Stbamship  Co.  v.  Mabtbn, 
C.A.,  39;  [1903]  2  K  B.  511 ;  72  L.  J.K.  B.  754; 
89  L.  T.  152. 

12.  Marine — Time  poling  ^General  average^Gon- 
tract  of  affreightment^Foreign  statement—Belgian 
2au;.— A  ^powner  tfEected  with  underwriters  a 
time  policy  of  insurance  on  his  ship  containing  the 
following  dause:  "G«meral  average  payable 
according  to  foreign  statement  if  so  made  up  or 
York- Antwerp  rules  if  in  accordance  with  contract 
of  affreightment.*'  The  shipowner  sub-ohartered 
the  ship  to  third  parties,  and  by  the  terois  ci  that 
charter-party  it  was  provided  that  the  ship  might 
carry  a  deck-load  of  timber,  and  that  «  in  case  of 
average  the  same  to  be  settied  according  to  York- 
Antwerp'Bules,  1890,  except  that  jettison  of  deck 
cargo  {and  the  freight  thereon)  lor  the  common 
safety  shall  be  allowable  as  general  average.*'  The 
ship  sailed  for  Antwerp,  and  in  the  course  of  the 
voyage  it  became  necetsarv  for  the  steamer's  safety 
to  jettison  part  of  the  deck  cargo.  The  average 
statement  was  made  up  at  Antwerp,  and  indudtd 
jettisoned  deck  cargo  and  freight  thereon.  The 
shipowner  paid  the  ship's  contribution  to  general 
averagi».  In  an  action  oy  the  shipowner  to  recover 
from  the  underwriters  the  amount  of  his  contribu- 
tion. 

Held,  applying  the  principle  laid  down  in  Harrie 
V.  Soaramanga,  20  W.  B.  777,  thtt  the  parti(>s 
havinff  agreed  that  general  average  should  be 
payame  according  to  the  foreign  statement  if  so 
made  up,  and  the  terms  of  the  contract  of  afiMght- 
ment  not  being  of  a  spedal  and  unusual  character, 
which  could  not  have  been  contemplated  by  the 
parties  to  the  policy  of  insurance,  the  underwriters 
were  liable  to  pay  the  shipowner  the  amount  of  his 
contribution,  notwithstanding  that,  apart  from  the 
express  agreement  in  the  contract  of  affreightment, 
the  Belgian  law  would  not  recognizs  jettisoned 
deck  cargo  and  freight  thereon  as  being  the  subject 
of  a  claim  for  sr^^eral  average. 

Decision  of  Kennedy,  J.  (51  W.  B.  318,  [1901]  1 
K.  B.  109),  affirmed.— Db  Habt  v.  Cokpania 
Anokima  db  Sbotjeos  Auboba,  C.A.,  36 ;  [1903]  2 
K  B.  503 ;  72  L  J.  K.  B.  818;  89  L.  T.  154. 

13.  Marine  —  Voyage  policy  —  Round  voyage  — 
Implied  warranty  of  »eaworthine$e—In$ufficiency  of 
coalSaerifice  of  cargo  and  epar$ — Negligence  clause 
-^Breach  of  warranty  covered  by  t««uronce.— There 
are  only  two  kinds  of  insurance  policies,  ''time 
polides^*  and  "voyage  policies,*'  and  a  voyage 
policy  does  not  lose  its  charactf^r  because  the  voyage 
u  of  an  intermediate  nature  instead  of  being  between 
specified  ports. 

A  steamship  was  insured  for  a  round  voyage  from 
the  United  ^gdom  to  port  or  ports  cm  the  West 
Goast  of  South  America  and  back  again,  with  leava 
to  cM  at  any  ports  or  places  on  the  East  Oosst  of 
South  America.  The  perils  insured  against  were  of 
the  sea,  and  the  dauses  annexed  provided  {inter 
alia)  that  the  insurance  should  cover  loss  through 
the  negligence  of  master,  mariners,  engineers,  or 
pilots.  Ac  vessel  started  on  on^  of  the  stages  of 
the  voyage  v  ith  an  insufficient  supply  of  co^  to 
carry  ber  to  the  next  coaling  place,  i  i  consequence 
of  wVch  it  bacame  necessary  to  sacrifice  part  of  the 
cargo,  spars,  and  fittings. 

Held,  that  the  starting  of  the  vessel  on  a  stage  of 
the  voyage  with  an  insimdent  quantity  of  coal  was 
a  breach  of  the  implied  warranty  of  seaworthiness 
on  the  part  of  the  shipowner.     . 
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The  nrindple  of  The  Vartigem,  47  W.  B.  437, 
[1899]  P.  140,  applied. 

Deoirioii  of  Bighsm,  J.  (51  W.  B.  447,  [1903]  1 
K.  B.  367).  affirmed.— OsESNOOK  Stbamship  Go. 
V.  Mabitimb  Insuranob  Co.,  C,A.,  186;  [1903]  2 
K.  B.  657;  72  L,  J.  K  B.  868;  89  L.  T.  200. 
See  also  Oompany,  16. 

INTEBPLBADEB:- 

Fraetke^Appeal — Summary  decieian  at  chambert 
— Ord*  57,  rr.  9,  11 — Common  Law  Procedure  Ad, 
1860  (23  &  24  Vict,  c  126),  «.  Xl-^JudiaOure  Act, 
1894  (57  <fc  58  Vict.  c.  16).  «.  1,  8ub-9edim  1  (b); 
«.  5;  Schedule. — Where  upon  an  intendeader 
amnmoni  the  judge  deddee  the  qaettion  under  ord. 
57,  r.  9,  without  direoting  an  ifsne  or  ordering  a 
■pedal  caae  to  be  stated,  there  is  no  appeal  from  his 
deoisioD,  even  with  leave,  the  Jadusatnre  Act, 
1894,  not  having  modified  or  in  any  way  altered 
section  17  of  the  Oommon  Law  ProcMore  Act, 
I860.— Van  Latin  v.  Babino,  C.A.,  59;  [1903]  2 
K.  B.  277 ;  72  L.  J.  K.  B.  756;  89  L.  T^  120. 

JUSTIOBS:— 

1.  EiMtual  drunkard — Proof  of  previous  convic- 
tion— Register'  of  con  victions  in  court  of  summary 
Jurisdiction^Summary  Jurisdiction  Act,  1879  (42  & 
43  Vict,  c,  49),  0.  22^Summary  Jurisdiction  Act, 
1848  (11  &  12  Vict,  c  43),  s.  l^— Prevention  of 
Crimes  Ad,  1871  (84  ^  35  Vid.  c.  112),  s.  18— 
Jurisdidiou'-Consent  of  accused  to  being  dealt  with 
summarity^Inebriates  Ad,  1898  (61  d:  62  Vid.  c. 
60),  0.  2,  suh-sedion  \^Lioensing  Ad,  1902  (2  Ed. 
7,  c.  28),  0.  6  (1).— The  respondent  was  convicted  at 
Bow-itrcet  polioe-oonrt  of  one  of  the  offences  men- 
tioned in  the  first  sohednle  to  the  Inebriates  Act, 
1898,  and  the  appellant  requested  the  magistrate  to 
make  an  order  under  section  6  (1)  of  the  Lioeosing 
Act,  1902.  The  appellant  tendered  in  evidence  tiie 
re£ister  which  was  kept  at  the  police-court,  and 
culed  the  gaoler  for  the  purpose  of  proving  that 
the  respondent  had  been  oonvicted  of  offances 
mentioned  in  the  first  schedule  to  the  Inebriates 
Act,  1902,  on  three  occasions  within  the  preceding 
twelve  months  at  that  court 

Held,  that  the  register  of  the  minutes  or  memo- 
randum of  convictions  of  a  court  of  summary 
Jurlsdictioh,  kept  under  section  22  of  Summary 
urisdiction  Act,  1879,  by  the  derk  of  the  court, 
was  sufficient  evidence  to  enable  the  magistrate  to 
to  be  satiified  of  the  three  previous  convictions 
mentioned  in  the  regiiter. 

Held,  further,  that  the  consent  of  the  respondent 
to  be  tried  summarily  under  section  2  of  the 
Inebriates  Act,  1898,  was  necessary  before  the 
magistrate  could  make  an  order  under  section  6  (1) 
of  uie  Licensing  Act,  1902.— PoLiCBCk>MMi8SiONS£ 
V.  Donovan,  K.B.D.,  14 ;  [1903]  1  E.  B.  895  ;  72 
L.  J.  K  B.  545;  88  L.  T.  555. 

2.  Jurisdiction — Power  of  adjournment — Summary 
Juriedidion  Ad,  1848  (11  <fe  12  Vid.  c.  43),  0. 16.— 
Where,  on  the  hearing  of  a  criminal  information, 
the  justices  are  equally  divided  in  opinion  they  have 
power  to  adjourn  the  case  for  reheariog,  and  are 
not  bound  to  dismiss  the  information. — Biaa  v. 
COLQUHOUN,  K.B.D..  494 ;  [1901]  1  E!.  B.  554 ;  73 
L.  J.  K.  B.  272 ;  90  L.  T.  386. 

3.  Married  woman^Order  for  maintenance — Ad 
of  adultery — Discharge  of  order — Committal  for 
non-payment  of  arrears — Appeal  to  Divisional  Court 
— Summary  Jurisdidion  {Married  Women)  Ad,  1895 
(58  &  59  Vid.  c.  39),  00.  7,  9,  11.— An  order  for  a 
weekly  payment  l^  a  hnslMmd  towards  his  wife's 
maintenance,  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  is  ipsofado  disdiarged 


upon  poof  before  a  court  of  summary  juisdiotloB 
thst  ue  wife  has  subsequently  committed  adultly 
even  if  the  husband  has  beoi  guilty  of  ooodaot 
condudnff  to  the  adultery,  and  even  if  no  formal 
order  of  discharge  be  made  by  the  ooiff  t.  1 

The  order  of  the  court  of  summary  juzisdiotioa  1 
committEng  a  husbind  to  prison  for  Don-paymsit 
of  arrears  alleged  to  be  due  to  the  wife  ie  not  sa 
order  in  respect  of  which  an  appeal  lies  to  the 
Probate  Oourt,  but  an  appeal  lies  by  way  of  etm 
stated  to  the  King's  Bench  D.visioo.— BuTHma  p. 
EUTHBR,  K.B.D.,  154;  [1903]  2  K.  B.  270;  72 
L.  J.  E.  B.  826. 

4.  Nuisance  on  premises^ComphUnt  heitrd  befert 
three  judices  at  jodty  sessions— Order  signed  hjf  one 
justice  only — Objedion  againd  order — Validity -- 
Summary  Jurisdiction  Ad,  1848  (11  &  12  Vid.  c 
43).  0.  14— PuWic  HeaUh  Ad,  1875  (38  cfe  39  Fict  e. 
55),  00.  96,  251.— An  order  was  made  by  thite 
justices  at  petty  sessions  under  section  96  of  tkt 
Public  Health  Act,  1875,  requiring  the  appeUant  to 
abate  a  nuisance  on  his  premises.  The  cider  si 
drawn  up  and  served  on  the  appellant  was  ligBsd 
by  one  justice  only. 

Hdd  (allowing  the  appeal),  that  the  order  si 
drawn  up  and  served  on  the  appellant  ooght  to 
have  been  signed  by  two  justices,  as  that  was  t^ 
form  of  the  order  indicated  by  section  96  of  tiie  let 
of  1875,  and  bavins  been  signed  by  one  justioe  calf 
wa«  bad.— WiNO  v.  Epsom  Urban  Couxcil,  K.B.D., 
461  :  [1901]  1  K.  B.  798;  73  L.  J.  K.  B.  389;  90 
L.  T.  543. 

5.  Petty  sessions— County  business — Borough  busi- 
ness—County  justices  —  Juriedidion — Precedence  if 
mayor.— The  county  justices  for  the  petty  seesioiiil 
division  of  Sghgate  sat  at  Honue^  in  petty 
sessions.  The  bunness  of  the  oourt  mdiidcd  sa 
information  against  H.  for  an  offence 
witiiin  the  borough  on  a  summonB 
signed  by  a  county  justioe.  The  major  of  Hon- 
sey  claimed  the  right  to  take  the  chair. 

Hdd,  when  a  case  has  onoe  been  earmarlBed  ss 
ooun^  business  or  borough  business  by  tiie  isamcf 
a  proper  summons  to  appesr  before  tiie  county  or 
the  borough  tribunal,  we  countv  jnstioa  or  flie 
borough  justices,  as  the  case  may  De,  IwTeaaimn  of 
it,  and  the  other  body  of  justices,  although  kaviag 
concunent  jurisdiction,  cannot  intercept  tbeoaea 
The  business  in  tins  case  was  not  boroogh  bs 
for  the  purpose  of  founding  a  daim  for  the  ] 
to  take  the  chair.    It  was,  in  faot,  ah  imUio 
remained  throughout,  county  business. — ^I«a.i 
V.  Bbynolds.  Ch.D.  Farwdl,  J.,  375;  [19M]  1  Ch. 
718 ;  73  L.  J.  Oh.  451 ;  90  L.  T.  278. 

6.  Special  pdty  sessions — Revision  of  jury  Ud— 
Power  to  state  a  case— Summary  JuriedicUom  Ad, 
1879  (42  c£r43  Vid.  c.  47),  0.  33— /niefpreMMM  Ad. 
1889(52  d:  53  Vid.  c  63),  0.  13,  sub-mdimk  IL— 
Justices  kitting  in  spedal  petty  sossiosM   for  tkt 
purpose  of  revising  jury  lists  are  not  a  oamri  ef 
summary  jorisdioti^,  and  have,  theKefdre^  no  p 
to  state  a  special  case  for  the  opinion  of  tho  i 
under  section  33  of  the  Summery  Jmr-^~" — 
1879.  —  Hoomaub    v.   WnxBSDSN 
K.B.D.,  654 :  [1904]  2  K.  B.  316;  73  L.  J.  BL  & 
638 ;  90  L.  T.  683. 

See  also  Licensing  Law,  2-4;  PubHcAsthosi^,! 

LAND  TBANSFBB  ACTa-4iee  AdminirtrtttioBw  <; 
Probate,  9 ;  Vendor  and  Purchaser,  8. 
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for  re-entry, on  breach  qf  any  eowenasit  on  I4e  i 
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pari  to  he  performed.— -A  lease  of  a  house  contained 
oovenants  by  the  lessee  to  pay  rates,  taxes,  and 
repairs,  and  not  to  assign  or  underlet  the  premises 
withont  first  obtaining  the  lessor's  consent  in 
writing,  and  it  contained  a  proviso  for  re-entry 
that  **  if  the  lessee  shall  commit  any  breach  of  the 
covenants  hereinbefore  contained,  and  on  his  part 
to  be  performed,  then  the  said  lessor  may  re-enter 
npon^  the  premises."  The  lessee  nnderlet  the 
premises  without  obtaining  the  lessor's  consent 

Held,  that  the  proviso  for  re-entry  applied  to 
breaohes  of  negative  ai  well  as  affirmative  covenants, 
and  that  as  there  had  be«n  a  bresch  of  the  covenant 
not  to  assign  or  nnderlet  without  the  landlord's 
consent,  a  forfeiture  had  occurred,  and  the  landlord 
was  entitled  to  recover  the  possession  of  the  house. 

Decision  of  Wright,  J.  ([1903]  2  K.  B.  241). 
reversed.— Hakman  v,  Ainsmb,  C.A.,  616 ;  [1904] 
1  K.  B,  698 ;  73  L.  J.  K.  B.  539 ;  90  L.  T.  624. 

2.  Covenant — Assignment  of  reversion — Liahility 
of  aseigtwr  on  express  covenants  in  lease — 32  Hen,  8, 
c.  34,^  se.  1,  2. — A  lessor  who  has  assigned  his 
reverdon  remains  liable  upon  his  express  covenants, 
running  with  the  reversion,  in  a  lease  for  years 
under  seal.— Stuaet  v.  JoT,  C.A. ;  [1904]  1  K.  B. 
362 ;  73  li.  J.  K.  B.  97 ;  90  L.  T.  78. 

3.  Covenant  —  Bestrictive  covenant  —  TnuU  — 
Covenant  not  to  let  adjoining  property  fw  purposes  of 
a  particular  trade—Meaning  of  term  **  artistic  and 
heraldic  stationer*'--'*  Picture  post-cards." —In  1901 
the  defendant  T.  demised  to  the  plaintiff  for 
twenty-one  years  premises  in  an  aroade  by  an 
agreement  containing  a  stipulation  on  the  part  of 
the  plaintiff  '*  not  to  carry  on  upon  the  preoiises 
any  other  trade  or  business  than  that  of  a  dealer  in 
pictures,  prints,  engravings,  photographs,  and 
articles  of  vertu,  artistic  and  heral£c  stationer, 
frame-maker,  and  dealer  in  photographic  frames, 
artists'  colours,  and  the  accessories  to  said  trade  or 
business,"  and  a  stipulation  on  the  part  of  the 
lessor  (the  defendant  T.)  "not  to  let  any  other 
portion  of  the  said  arcade  for  the  tirade  or  business 
hereinbefore  mentioned  to  be  carried  on  by "  the 

Slaintift  In  1902  the  defendant  T.  demised  to  the 
efendsmt  G.  for  one  year  other  premises  in  the 
arcade,  adjoining  the  premises  demised  to  the 
plaintiff,  and  this  agreement  contained  a  stipulation 
on  the  part  of  G.  not  to  carry  on,  upon  the  premises 
demised  to  him,  any  other  business  than  that  of  a 
**  librarian,  newsagent,  bookseller,  or  stationer." 
The  defendant  G.,  in  the  course  of  the  business 
carried  on  by  him  in  the  arcade,  sold  and  dealt  in 
{utter  alia)  picture  post-csrds,  Christmas  and  New 
Tear  cards. 

The  plaintiff  claimed  an  injunction  and  damsges 
both  against  T.  for  letting  and  permitting  the  use 
of,  and  againit  G.  for  using,  premises  in  the  arcade 
for  the  purpose  of  carrying  on  a  business  similar  to 
that  carried  on  by  tiie  plaintiff. 

Held,  that,  having  regard  to  the  terms  of  the 
plaintiff's  agreement,  the  business  contemplated  to 
be  carried  on  by  him  was  of  an  aggregate  descrip- 
tion, and  indnded  as  a  substantiiu  potion  thereof 
that  of  '*  artistic  and  heraldic  stationer  " ;  that  the 
subsequent  letthig  of  other  premises  in  tiie  arcade 
to  the  defendant  G.  for  the  purpose  of  carrying  on 
{inter  alia)  the  business  of  a  **  stationer  "  genenlly, 
without  any  limitation,  was  a  breach  on  the  part 
of  the  lessor  T.  of  his  stipulation  in  the  agreement 
with  the  pkintiff  "  not  to  let "  any  other  part  of 
the  arcade  for  the  purpose  of  the  trade  or  business 
carried  on  by  the  plaintiff,  and  that  the  defendant 
T.  was  liable  in  damsges  to  the  plsintiff  in  respect 
of  such  breach. 


Held,  further,  that  the  plaintiff's  daim  against 
G.  failed  altogether,  inasmuch  as  the  express  terms 
of  the  restrictive  covenant  only  extended  to  **  not 
letting."  and  did  not  restrict  ''the  uskg  of  "  the 
premises  for  the  purpose  above  mentioned. 

Kemp  V.  Bird,  25  W.  B.  838,  5  Ch.  D.  549,  dis- 
cuwed.— Bbigo  v.  Thornton,  (7.4.,  276;  [1904] 
1  Ch.  386 ;  73  L.  J.  Oh.  301 ;  90  L.  T.  327. 

4.  Covenant  hy  lessee— Not  to  do  or  suffer  to  he  done 
any  ad  whereby  licence  may  he  lost — Offence  against 
Licensing  Acts  hy  suh-lessee  (^assignee — Action  against 
assignee. — A  lease  of  a  licensed  public-house  con- 
tained a  covenant  by  the  lessee  on  behalf  of  him- 
self, his  heirs,  exfcators,  administrators,  and 
assigns,  that  he  or  they  would  not  do  or  suffer  to 
be  done  on  the  premises  any  act  whereby  the 
licence  might  be  forfeited  or  tbe  renewal  withheld. 
The  lessee  assigned  the  lease,  and  the  assignee  sub- 
let the  premises.  The  sub-lessi9e  was  convicted  of 
an  offence  against  the  Licensing  Acts,  and  in  con- 
sequence thereof  the  licence  was  not  renewed.  In 
an  action  by  the  lessor  againit  the  aisignee  for 
breach  of  the  covenant, 

Held,  that  the  assignee  could  not  be  said  to  have 
'*  suffered  "  an  act  done  by  his  sub-lessee. — ^Wilson 
V.  TWAMLBY,  CA.,  529;  [1904]  2  K.  B.  99;  73 
L.  J.  K.  B.  703;  90  L.  T.  751. 

5.  Covenant  to  pay  all  assessments  '*  which  now  are 
or  during  the  term  shdU  he  imposed  or  assessed  '*— 
Paving  expenses  under  Public  Health  Act,  1875— 
— Works  completed  before  lease — Apportionment  after 
lease — Liahility  of  lessee, — ^A  covenant  by  a  lessee 
that  he  will  pa^  **  all  rates,  taxei,  and  assessments 
whatsoever  which  now  are  or  during  the  said  term 
shall  be  imposed  or  assessed  upon  the  said  premises 
or  on  the  hmdlord  or  tenant  in  respect  thereof  by 
autiiority  of  Parliament  or  otherwise"  does  not 
apply  to  paving  expenses  which  have  become  a 
charge  upon  the  premises  under  the  Public  Health 
Act,  1875,  upon  the  completion  of  the  works  before 
the  date  of  the  lease,  ^though  such  expenses  do 
not  become  payable  until  after  that  date. 

Surtees  v.  Woodhouse,  [1903],  1  K.  B.  396, 
followed.— LXTMBY  V.  Faxtpbl,  a  a.  ;  90  L.  T.  140. 

6.  Covenant  to  pay  "  dU  taxes,  rates,  assessments^ 
and  outgoings  " — Tenancy  for  three  years— iJwttfre- 
ment  hy  local  aut?iority  to  relay  drainage* — ^By  an 
agreement  in  writing  the  plaintiff  let  to  tiie  defend- 
ant a  house  at  a  yearly  rent  of  £>^li,  and  the 
defendant  agreed  to  "  pay  all  taxes,  rates,  assess- 
ments, and  outgoings  of  every  description,"  laud- 
lord's  property  tax  onl^  excepted,  and  to  "  keep 
and  leave  the  premises  (mdudin^  the  fixtures)  in  as 
good  condition  as  they  are  now  m  (reasonable  wear 
and  tear  excepted)  •  •  •  and  keep  in  repair  all 
sash-lines  and  internal  ppes  and  taps."  jDuring 
the  term  the  local  authority  served  notioe  on  the 
plaintiff;  under  the  Public  Health  Act,  1875,  requir- 
mg  him  to  abate  a  nuisance  that  existed  on  the 
premises,  and  for  that  purpose  to  relay  the  existing 
drain.  The  plaintiff  executed  the  work  at  a  cost  of 
£83  10s.,  and  sued  to  recover  this  amount  from  the 
defendant  under  his  contract. 

Held,  that  the  defendant  was  liable  to  repay  this 
sum  to  the  plaintiff 

Judgment  of  Wright,  J.  [ante,  p.  13,  [1903]  1 
K.  B.  873),  affirmed.— Stookdaub  v.  AsaHBRBSRO, 
(7.4.,  289;  [1904]  1  K.  B.  447;  73  L.J.  K.  B. 
206;  90L.  T.  HI. 

7.  Estoppel  in  pais— Jlfor^^o^  hy  ev^^demise  before 
Conveyancing  Act,  1881  (44  <£;  45  Vidt,  e.  41)— Zsom 
hy  mortgagor  ^Foredoewre^  Underlease^Lioense^ 
Bepreeentation. — A  lessee  granted  a  mortgage  by 
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way  of  sab-demise  for  the  residue  of  the  term 
omprisedin  his  lease  except  the  last  three  days 
thereof  before  the  OonTeyaadiig  Aot,  1881.  He 
sabse^aently  granted  a  sab-lease  uf  the  mortgaged 
premises  to  G.,  withoat  the  oonsent  of  the  mort- 

gagee;  and  this  sab -lease  contained  a  provision 
)r  re-entry  in  case  the  sub-lessee  became  bieuikrapt. 
The  mortgagee  foreclosed,  and  after  the  foreclosure 
receiTed  the  rent  from  G.  G.  granted  another 
anderlease  with  the  license  of  the  mortgagee.  In 
the  license  it  was  stated  that  the  reversion  expect- 
ant on  the  determination  of  G.'s  term  was  vested 
in  the  mortgagee.  The  mortgagee  sabsequently 
assigned  his  int^est  to  the  plaintiff.  G.  having 
become  bankrupt,  the  plaintiff  claimed  a  right  to 
determine  the  sub-lease  granted  to  G. 

Held,  that  G.  and  his  underlessee  having  altered 
their  positions  on  the  faith  of  representations  made 
by  the  mortgagee  that  G.'s  lease  was  subsisting, 
the  plaintiff,  who  stood  in  the  shoes  of  the  mort- 
gagee, was  estopped  from  disputing  its  validity. 

Decision  of  Joyce,  J.,  affirmed.  —  Esith  v. 
Gancia.  C.A.,  532;  [1904]  1  Ch.  774;  73  L.  J. 
Ch.  411;  90L.  T.  395. 

8.  Forfeiture  — Relief—  Underlessee —  Non-payment 
of  rent'— Conveyancing  and  Law  of  Property  Ad, 
1881  (44  <fc  45  Vict,  c,  41),  s.  14 — Conveyancing  and 
Law  of  Property  Act,  1892  (55  <fc  56  Vict,  c  13),  s.  4. 
— The  court  has  power,  under  section  4  of  the  Con- 
veyancing and  Law  of  Property  Act,  1892,  to  grant 
to  an  underlessee  relief  against  forfeiture  of  the 
superior  lease  incurred  by  reason  of  non-paym  nt 
of  rent.— Gbat  v.  Bonsal,  C,A.,  387  ;  [1904]  1 
E.  B.  601 ;  73  L.  J.  E.  B.  515  ;  90  L.  T.  404. 

9.  Notice  to  quit— Tenancy  at  yearly  reni^  Three 
months*  noticC'-ExpinUion  of  notice, — ^By  an  agree- 
ment of  tenancy  premises  were  let  *'  at  an  inclusive 
rental  of  £25  per  annum  from  the  1st  of  October;  the 
tenant  to  pay  rates  and  taxes  in  addition ;  three 
months'  notice  on  dither  side  to  terminate  thi« 
agreement," 

Held,  that  this  agreement  created  a  yearly  tenancy 
d«*t»rmtnable  by  three  months'  notice  expirin|f  with 
a  year  of  the  tenancy  and  not  at  any  other  time. — 
Dixon  v.  Bbadfoed  and  Distbict  Railway 
,  Sbevants'  Coal  Supply  Socibty,  K.B.D.  ;  [1904] 
1  E.  B.  444 ;   73  L.  J.  E.  B.  136;  90  L.  T.  122. 

10.  Outgoings — Lease  for  three  years — Covenant 
to  repair  afid  pay  outgoings — Holding  over  hy 
tenant  ^Defective  drainage — Cost  of  reconstruction 
of— **  Intimation*'  notice — Liability  of  tenant  for 
expenses— Public  Health  (Z^mdon)  Act,  1891  (54  d; 
57  Vid.  c  76),  ss.  3,  4. — A  tenant  haviog  a  three 
years*  lease  of  a  house  at  £70  a  year  covenanted 
to  p»y  all  outgoiDgs  whatsoever  in  respect  of  the 
premises  and  keep  the  inside  in  repair. 

At  the  termination  of  the  lease  the  tenant  held 
over* 

An  expense  of  £70  Is.  6d.  having  been  incurred 
by  the  landlord  in  abating  a  nuisance  that  had 
arisen  during  such  holding  over, 

Held,  that  the  tenant  was  not  liable  for  such 
sum,  as  such  liability  could  not  have  been  witlun 
the  contemplation  of  the  parties,  as  a  covenant  to 
pay  such  outgoings  could  not  be  applicable  to  a 
yearly  tenancy. 

A  notice  served  upon  the  o  ivner  of  premises  under 
section  3  of  the  Public  Health  (London)  Act,  1891, 
*  does  not  create  a  legal  liability  to  abate  a  nuisance, 
and  should  a  person  upon  whom  it  is  served  incur 
expense  thereby,  be  does  so  voluntarily  and  not 
under  compulsion  of  law. — HABRTfl  v.  Hickman, 
K.B.D. ;  [1904]  IK.  B.  13 ;  73  L.  J.  E.  B.  31 ;  89 
L.T.  722. 


11.  Paving  expenses — Covenant  by  tenant  to  pay  nil 
charges— Notiee  to  tenant  to  pay— Payment  by  temaei 
— Dedudum  of  amount  paid  from  rent — Landlor^i 
right  to  distrain  for  amount  deducted — Metropelii 
Management  {Amendment)  Ad,  1862  (25  &  26  VkL 
c.  102),  s,  96.— The  lease  of  a  house  oontaaned  a 
covenant  on  the  part  of  the  tenant  to  My  the  reat 
free  of  all  deductions  except  landlord's  yroymij 
Un,  and  to  pay  all  rates,  taxes,  and  aisuMMtnti 
whatsoever,  and  all  charges  imposed  by  any  loeil 
auti^ority  upon  the  frontagers  in  respect  of  the 
taking  over  and  the  making  and  repair  of  the  roadi 
abuttioff  on  the  premises.  The  local  authority,  havog 
incurred  expenses  in  paving  the  road  and  haviag 
apportioned  the  expenses  among  the  f  rontigen, 
gave  the  tenant  notice,  under  section  96  of  tte 
Metropolis  Managemmt  (Amendment)  Aet,  1862, 
not  to  pay  his  rent  without  first  deducting  the 
amount  of  the  paving  expenses  due  to  tiie  kesl 
authority  from  the  landlcm  as  owner  of  the  hooie. 
The  amount  of  the  expenses  so  claimed  from  tht 
tenant  exceeded  the  whole  sum  whioh  he  owed  t 
his  landlord  as  rent,  and  the  tenant  paid  to  tiieloosl 
authority  the  whole  rent  then  doe,  in  aooordanee 
with  the  notice.  The  landlord  then  demanded  the 
rent  frcnn  the  tenant,  which  the  tenant  refnaed  to 
pay,  and  thereupon  the  landlord  distrained  upon 
the  tenant  for  the  rent,  the  whole  amount  of  wtibh 
the  tenant  had  paid  to  the  local  authority. 

Hold,  that  the  tenant  was  not  eatitlea  to  suke 
the  deduction,  and  that  the  rent  remained  due,  wad 
the  landlord  could  distrain  for  it. — SiCDnnB  r. 
Hunt,  C.A.  ;  [1904]  2  E.  B.  452 ;  73  L  J.  E.  B. 
680. 

12.  Renewal  of  lease—'*  At  the  cods  of  the  lessee"" 
— Costs  of  arbitration  to  assess  fine  pawMe  <m  renewsL 
—A,  lease  contained  a  covenant  by  the  lessor  that  he 
would  at  any  time  during  the  term  "  upon  te 
request  and  at  the  oosts  of  the  le■se^"  and  osi  pay- 
ment of  a  fine  calculated  upon  the  number  of  yesi 
of  the  term  which  had  expired  and  the  full  imptowd 
annual  value  of  the  premises  at  the  time  ol  the 
renewal  (such  value  tobedeterminei  bv  the  lessort 
surveyor  or  at  the  option  of  the  lejsee  by  theawd 
of  two  referees  or  tneir  umpre),  renew  tiie  tem. 
The  lessee  required  the  lesK>r  to  renew  tiie  teoi. 
and  gave  notice  of  hb  desire  to  have  the  M 
improved  annual  value  of  the  premises  dwtertiiiasi 
by  the  award  of  two  referees  or  their  umpira 

Held,  that  tiie  costs  of  the  referenoe  and  avvd 
must  be  paid  by  the  lessee. 

Decision  of  the  Oourt  of  A:ppewl  (51  W.  B.  Ul. 
[1903]  1  E.  B.  349)  rffinned.  —Ynzsmxff  ». 
MOSTYN.  H.L,.  337  ;  [1904]  A.  C.  46  ;  73  Lw  J.  K.  E 
72 ;  89  L.  T.  616 

13.  Tenancy— Or^nt  of  lease  during  temaae§- 
Notice  to  quit  by  original  landlord — Validity,'-'i 
landlord  who,  during  the  currency  of  a  yeady 
tenancy,  grants  a  lease  of  the  premiace  to  a  tha^ 
person,  cannot,  dnrioe  the  term  granted  by  sad 
]«>ase,  give  the  yearj^  tenant  notice  to  qa^- 
WoBDSLSY  Bbbwbry  Co.  V,  Halfobb,  J^ITJ.. 
90  L.  T.  89. 

14    Underlease— Forfeiture  of  lease— Biiie/ to  mmir^ 
lessee — Terms — Conveyancing  and  Law  of  Frepe^ 
Ad,  1892  (55  &  56  Vid,  c.  13),  a.  4.— By  a  ieia 
dated  the  22nd  of  June,  1896,  the  plaintifr  < 
demised  unto  S.  T.  and  0.  T.  the  ground  i 

basements  of  No.  21,  B.-approaoh,  for  a  . 

twenty-one  years  at  a  rent  of  £300  for  the  M 
three  years,  and  thereafter  at  a  rent  of  £360. 

By  an  underlease  dated  the  31at  of  Deea 
1896,  8.  T.  and  C.  T.  demised  unto  T.  J.  a  a  ptft 
of  the  ground  fioor  of  No.  21,  E.-ap|HNMMiw  iv  *i 


dfloor'ai     I 

a  tami     * 
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same  term  of  twenty-one  years,  except  the  three 
last  days  thereof,  at  a  rent  of  £125. 

Forfeitare  of  the  lease  of  the  22nd  of  June,  1896, 
having  oooorred  by  reason  of  the  non-pnyment  of 
rent,  on  the  9th  of  September,  1902,  the  plaintiff 
company  instituted  an  action  to  recover  possession 
of  the  premises  demised  by  them  to  S.  T.  and  0.  T., 
and  for  £226,  being  arrears  of  rent  up  to  the  24th 
of  June,  1902,  and  for  further  proportionate  rent 
from  the  24th  of  June,  1902,  untU  payment. 

The  action  was  brought  affsinst  aU  persons  then 
interested  in  the  premises,  and  on  the  7th  of  January 
and  the  15th  of  January,  1903,  judgment  was 
recovered  against  all  the  defendants,  except  T.  8.  C. 

T.  S.  C,  by  his  defence  and  counterclaim, 
delivered  the  13th  of  January,  1903.  denied  that 
under  the  lease  of  the  22nd  of  June,  1896,  any  cause 
of  forfeiture  had  arisen,  and  claimed  an  ord«r  under 
section  4  of  the  Conveyancing  and  Law  of  Property 
Act,  1892,  veeting  in  him  the  premises  comprised 
in  the  underlease  of  the  31  st  of  December,  1896,  for 
the  whole  of  the  term  thereby  created. 

It  was  admitted  by  T.  8.  0.  at  the  trial  that 
cause  of  forf«*iture  had  in  fact  arisen  under  the 
»  of  the  22nd  of  June,  1896. 


The  court  granted  the  order  as  claimed  bv 
T.  8.  C,  but  upon  the  terms  that  he  should  pay  all 
arrears  of  rent  due  from  8.  T.  and  0.  T.  to  the 
plaintiff  company  dovni  to  the  15th  of  January, 
1903,  and  the  costs  of  the  present  proceedings,  and 
that  as  from  the  15th  of  January,  1903,  he  should 
pay  a  fair  rent  to  be  ascertained. — ^London  Bbidob 
BiriLDiNas  Co.  v.  Thomson,  Ch,D.  Joyce,  J. ;  89 
li.  T.  50. 

15.  Tithe — Agreement  to  pay  ttdditiondl  »um  hy 
way  of  tithe — LegcUity  ofctgreemmt — Tithe  Ad,  1891 
(54  <£;  55  Vict.  c.  8),  8. 1  (1). — ^An  agreement  whereby 
a  tenant  agrees  to  pay  by  way  of  further  rent  '*  so 
much  as  the  landlord  shall  pay  for  tithe  rent- 
charge  "  comes  within  the  prohibition  enacted  by 
section  1  (1)  of  the  Titble  B«nt-charge  Act,  1891, 
aod  is  therefore  void. — Ludlow  v.  FtECB,  K.B,D,, 
475;  [1904]  1KB.  531 ;  73  L.  J.  K.  B.  274;  90 
L.  T.  458. 

liANDS  CLAUSES  ACTS  :— 

1 .  CompetiScUion'-  Aeeignment  o/^Right  of  cueignee 
to  sue  in  own  name — Damages  for  tort^Jttdioature 
Ady  1873  (36  &  37  Vid.  c.  66),  «.  25.— The  defend- 
ants coustructed  under  statutory  powers  a  tunnel 
for  the  purposes  of  their  railway.  The  construction 
of  the  tunnel  caused  a  subsidence  of  the  soil, 
whereby  certain  houses,  not  taken  by  the  defend- 
ants, suffered  structural  damage;  and  the  owners 
of  the  houses  thereupon  became  entitled  to  compen- 
sation for  injurious  affection  under  section  68  of  the 
Lands  Clauses  Act,  1845.  After  the  damage  had 
occurred  the  owners  of  the  houses  assigned  their 
interests  in  them,  together  with  their  rights  to 
compensation,  to  the  plaintiff.  At  an  ioqairy  held 
for  the  purpose  a  jury  assessed  the  amount  of  com- 
pensation payable  in  respect  of  the  damage  done  to 
the  houses.  The  action  was  brought  by  the  plain- 
tiff as  assignee  in  her  own  name  upon  the  verdict 
and  judgment  obtained  at  the  said  inquiry. 

Held,  that  compensation  for  injurious  affection 
under  section  68  is  in  the  nature  of  damages  for  a 
tort ;  that  a  right  to  sue  for  damages  in  tort  is  not 
a  legal  choM  in  adion  within  the  meaning  of  section 
26  of  the  Judicature  Act,  1873;  and  that  conse- 
quently the  plaintiff  was  not  entitled  to  sue  as 
assignee  in  her  ovn  name. — Dawson  v.  Great 

NOBTHBRN    AND    OlTY    EAILWAY    Co.,     K.B.D.  ; 

[1904]  1  K,  B.  277 ;  73  L.  J.  K.  B.  174 ;  90  L.  T.  20. 


2.  CompensaUon — Interest  in  land — Bight  to  sell 
refreshments  at  theatre — Bight  to  affix  advertisements 
—Lands  Clauses  Ad,  1845  (8  cfc  9  Vid.  c,  18),  «.  68. 
— ^The  lessee  of  a  theatre,  by  an  agreement  in 
writing,  granted  to  the  plaintiffs  for  a  term  the  free 
and  exclu«iive  right  to  sell  refreshments  at  the 
theatre,  with  the  necessary  use  of  the  refreshment- 
rooms  and  bars  and  cloak-rooms  and  wine  cellars, 
together  with  the  free  right  of  access  to  all  parts  of 
the  house  as  might  be  necessary,  and  also  the  free 
and  exclusive  right  during  the  term  of  supplying  to 
the  visitors  and  other  people  attending  the  theatre 
wines,  spirits,  cigars,  and  refreshments  of  all  kinds, 
programmes  and  all  other  articles,  and  of  providing 
oloidE-rooms  and  other  accommodation,  and  also  the 
sole  and  exclusive  privilege  of  advertising  and 
letting  spaces  for  advertisements  in  the  refreshment 
and  cloak-rooms  and  on  programmes.  The  defend- 
ant county  council  having  taken  the  theatre  under 
their  statutory  powers. 

Held,  that  the  plaintiffs  had  not  acquired  an 
interest  in  land  within  the  meaning  of  section  68  of 
tiie  Lands  Clauses  Act,  1845,  and  were  therefore 
not  eotitled  to  oompeosation  under  that  section. — 
Wabb  &  Co.  V.  London  County  Council,  C.A., 
405;  [1904]  1  K.  B.  713;  73  L.  J.  K.  B.  362;  90 
L.  T.  368. 

3.  Compensation — Notice  to  treat — Colliery  owner 
to  leave  coal  untoorked — Subsequent  rise  in  price  of 
coal — Basis  of  assessment — Waterworks  Clauses  Ad, 
1847  (10  &  11  Vid.  c.  17),  M.  6,  22,  and  25.— Where 
a  notice  to  treat  has  beien  given  under  the  Lands 
Clauses  Act,  1845,  for  the  assessment  of  compensa- 
tion payable  in  respect  of  certain  seams  of  coal 
which  a  waterworln  company  requires  the  coal 
owner  to  leave  unworked,  Uie  arbitrator  is  entitled 
to  take  into  consideration,  in  asseismg  compensa- 
tion, a  rise  in  the  value  of  coal  whi<£  has  taken 
place  subsequently  to  the  notice  to  treat. 

Decision  <>f  the  Court  of  Appeal  (50  W.  B.  627, 
[1902]    2    K.    B.    135),    reversed.— Bwllfa    and 

MKBTHYB  DaSB  StBAM  COLLIEBIBS  V.  PONTYFBIDD 

WATBRW0BK8  Co.,  H.L,,  193;  [1903]  A.  C.  426; 
72  L.  J.  K.  B.  805 ;  89  L.  T.  280. 


4.  Compensation — Sealed  offer — Allegation  that 
premises  to  he  acquired  were  unsanitary — Jury  dis- 
charged  after  giving  verdid  as  to  unsanitary  condition 
of  premises,  hut  before  they  found  as  tt  value  of 
the  premises — Btght  of  claimant  after  verdid  to  accept 
**  sum  previously  offered** — Lands  Clauses  Act,  1845 
(8  &  9  Vid.  c  18),  M.  38.  di—London  County  Council 
{Improvement)  Ad,  1899  (62  &  63  Vid.  c.  edxvi.), 
s.  20. — A  "sealed  offer*'  for  the  purchase  price  of 
land  to  be  acquired,  made  under  section  38  of  the 
I^mds  Clauses  Act,  1845,  is  a  continuing  offer,  which 
may  be  accepted  at  any  time  before  the  verdict  of 
the  jury  assessing  the  amount  of  compensation  has 
been  given.— Bex  v.  Wbstminstbb  High  Bailiff, 
K.B.D.,  10;  [1903]  2  K.  B.  189;  72  L.  J.  K.  B. 
600 ;  88  L.  T.  834. 

5.  Payment  out  of  court — Bailway  company — 
Entry  on  land  before  determination  of  purchase^ 
moneys  Deposit  of  estimated  value — Bond— Payment 
out  of  deposit  to  company — Evidence — Delivery  up  of 
bond—Lands  Clauses  Consolidation  Ad,  1845  (8  <£;  9 
Vid.  c.  18),  ss.  85,  86,  87,  124.— When  under  sec- 
tion 85  of  the  Lands  Clauses  Consolidation  Act, 
1845,  a  railway  company  have  entered  into  posses- 
sion of  land  which  they  are  authorized  to  take, 
giving  a  bond  to  the  person  who  claims  to  be 
entitled  to  the  land  and  depositing  money  in  court 
as  provided  by  that  section,  the  company,  having 
satisfied  the  conditions  of  the  bond  and  showing 
that  it  has  been  delivered  up  to  them,  are  entitled, 
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upon  A  petition  by  themselves  and  the  obligee  of 
the  bona,  to  have  tiie  mooey  deposited  repaid  to 
them,  without  proving  that  the  parohas^-mooey  of 
the  land  has  been  paid  to  the  persons  really  entitled 
to  it. 

The  rights  of  any  person,  other  than  the  obligee 
of  the  bond,  having  an  interest  in  the  land  are 
protected  by  section  124  of  the  Lands  Clauses 
Oorsolid»tion  Act. 

Decision  of  Kekewich,  J.,  reversed. — ^Midland 
Railway  Co.,  Ex  pabtk.  C.A,  ;  [1904]  1  Ch.  61 ; 
73  L.  J.  Ch.  64 ;  89  L.  T.  546. 

LEGiriMACY  :— 

Perpetuating  testimony — Paternity  of  child  horn 
in  wedlock — Husband  and  wife^  Statements  by  as  to 
paternity '^ Access  or  non-access  before  marriage — 
Evidence— Admissibility. — Leas  thao  six  months 
after  the  late  Earl  Pouletf  s  first  marriage  a  son 
was  born,  a  full-grown  child.  In  a  suit  to  per- 
petuate testimony.  Earl  Poulett  deposed  that  he 
had  never  had  sexual  intercourse  with  his  wife 
before  the  marriage ;  that  soon  after  the  marriage 
she  confessed  to  mm  that  she  was  at  the  time  of  the 
marriage  enceinte  by  another  man,  the  father  of  the 
child;  that  he  then  separated  from  his  wife  for 
ever  and  never  acknowledged  the  child  as  his. 
Upon  a  question  of  the  legitimacy  of  the  child  in  a 
claim  to  the  peerage, 

Held,  that  the  deposition  of  Earl  Poulett  was 
admissible  as  evidence  that  the  child  was  a  ba»t  trd. 

Anon.  V.  Anon.y  (1856)  22  Beav.  481,  23  Beav. 
273,  overruled.— -PouLiTT  Pberagb,  The,  H.L,  ; 
[1903]  A.  C.  395. 

LIBEL:— 

1.  Fair  comment — Matter  o/puhlic  interest — Personal 
imputations — New  trial. — If  in  criticizing  the  con- 
duct of  a  man  in  relation  to  a  matter  of  public 
interest  the  writer  goes  on  to  impute  to  him  base 
and  sordid  motives,  there  being  no  facts  to  warrant 
the  imputation,  the  defence  of  *'f«ir  comment" 
canoot  be  maintained  in  an  action  for  libeL 

Campbell  v.  Spottiswoode,  [1863]  3  B.  &  a  769, 
32  L.  J.  185,  followed. 

McQuire  v.  Western  Morning  News  Co.,  [1903]  2 
K.  B.  100,  oomm«>nt«>d  on  »nd  distmguished. — 
JoYNT  V.  Cyolb  Tbadb  Publishino  Co.,  G.A.  ; 
[1904]  2  K.  B.  292. 

2.  Libel  by  officer  of  corporation — Liability  of 
corporation — Scope  of  duty  of  agent — Malice. — A 
limited  company  is  liable  for  a  libel  published  by 
one  of  its  officers  acting  within  the  scope  and  in 
the  course  of  his  emplovment,  on  the  ordinary 
principles  of  affenoy ;  and,  if  there  is  evidence  that 
it  waa  within  the  scope  of  the  agent's  authority  and 
employment  to  write  the  letter  which  contaiued  the 
libel  complained  of,  the  fact  that  he  went  further 
than  the  faoce  warranted,  and  made  charges  which 
he  knew  to  be  false,  will  not  relieve  the  company 
from  liability. 

Judgment  of  the  court  below  affirmed. — 
Citizens*  Life  Assurance  Co.  v.  BBOWif,  P.C. ; 
[1904]  A  C.  423 ;  90  L.  T.  739. 

See  also  Defamation,  1 ;  Slander. 

LICENSING  LAW  :— 

1.  Beerhouse— Privileged  beerJkouse — Sale  of  spirits 
without  a  licence — Conviction — House  closed — Appli' 
cation  by  owners  of  beerhouse  for  grant  of  licence — 
Application  refused  on  a  ground  other  than  one  of 
those  specified  in  section  8  of  the  Wine  and  Beerhouse 
Act.  IS69— Licensing  Act,  1874  (37  &  38  Via.  c.  49), 
s.  15. — The  holder  of  a  licence  to  sell  by  retail  beer 
to  be  consumed  on  or  off  the  premises  was  con- 
victed for  the  first  time  of  selling  spirits  without  a  , 


licence.  The  houie  had  been  licensed  for  the  aak 
of  beer  and  wine  prior  to  the  1st  of  May,  1869, 
and  the  licence  had  been  regularly  renewed  from 
time  to  tiaae,  the  last  renewal  having  been  made  to 
the  then  tenant  at  the  g^eral  annual  meeting  on 
the  13th  of  February,  1903.  The  tenant  having 
been  oonvicted  on  the  30th  of  July  following,  the 
owners  of  the  house  applied  at  tiie  next  special 
sessions,  under  section  15  of  the  Lioensmg  Act, 
1874,  for  a  grant  of  a  provisional  lic^noe  in  respect 
of  the  premises.  The  application  was  refosed  on  a 
ground  other  than  one  ot  the  four  grouods  specific 
in  section  8  of  the  Wine  and  Beerhouse  Act,  1869. 

Held,  that  the  cas^  wm  governed  by  Sx  pvrU 
Flinn,  48  W.  B.  29.  [1899]  2  a  B.  607,  and  that 
the  justices  could  only  refuse  the  appUoadoo  npoa 
one  of  the  four  grounds  specified  in  the  Act  of 
1869. 

Reg.  V.  West  Biding  Justices,  36  W.  B.  855,  21 
Q.  B.  D.  258.  discussed.— TowsB  JnsncB  v. 
Chambers,  K.B.D.,  541 ;  90  L.  T.  228. 

2.  Control  of  justices  over  licensed  premises— Power 
to  order  alterations  on  renewing  licence — ••  Part  of  tie 
premises  where  intoxicating  liquor  is  sold  or  con- 
sumed  " — Premises  with  front  and  betek  ewfrcPMu 
Jurisdiction  to  order  back  entrance  to  he  dosed— 
Licensing  Act,  1902  (2  Ed.  7,  c.  28).  s.  ll.suh-^sdvm 
4. — ^IJnd«'r  section  1 1 ,  sub-section  4»  of  tne  Lioeos- 
ing  Act,  1902,  where  an  application  is  made  for  the 
renewal  of  a  licence  iu  respect  of  premises  wbkk 
have  both  a  front  and  a  back  entrtnoe,  the  jnatie-i 
have  power,  on  renewing  the  lioeooe,  to  ord-«  the 
back  entrance  to  be  doted,  although  there  is  bo 
evidence  tbat  intoxicating  liquor  has  ever  been  sold 
or  connumed  at  the  hack  entrance  or  in  the  passsgs 
immediately  inside  the  back  entrance.  

Judgment  of  Lord  Alverstone,  L.n.J.y  and  "Wills 
and  Channell,  JJ.  (51  W.  B.  695),  affirmed,— 
BnsHXLL  V.  Hammond,  C.A,,  453. 

3.  Oenerai  annual  licensing  metiing — Sbstmlury 
adjournment  vnthin  one  month — Further  adfowmed 
meeting  for  undisposed^f  business — Jurisdictiom  of 
Justices  at  further  adjoam^d  meeting  to  entertain  mete 
business— Licensing  Act,  1902  (2  Ed.  7.  c  28),  s.  14, 
sub-sections  1,  6  —-Section  14,  sub-section  1,  o<  the 
Licensing  Act,  1962,  provides  that  every  adjomn- 
ment  of  the  general  annual  licensing  meettng 
<*  shall  be  held  within  one  month  of  the  date  of  tts 
general  annu^  licensing  meeting." 

Held,  that  if  lic«msing  justioes,  who  are  imable 
to  dispose  of  the  licensmg  business  at  the  ir^nsral 
annuid  licensing  meeting  or  the  statutory  ad  j  i«ro. 
ment  thereof  within  one  month  afterwards,  bold  a 
further  adjourned  meeting  for  the  porpoee  of 
disposing  of  the  business  then  before  them  bet 
remaining  undisposed  of,  they  have  no  jarisdiotiaa 
at  such  further  adjourned  meeting  to  hear  or  diepoes 
of  new  business  or  new  applicati  >ns  which  were  nol 
made  and  were  not  before  them  at  the  _ 
annual  licensing  meeting  or  the  adjooinDi 
thereof  one  mouth  afterwards ;  and  therefore  they 
are  not  bound  to  hear  an  application  for  the  resiew^ 
of  a  licence  to  a  new  tenant  of  a  licensed  hosse, 
whose  tenancy  began  after  the  date  of  the  staUiimj 
adjournment,  and  whose  application  oonaeqaoorly 
was  not  before  them  at  tbe  general  annual  K^f^Mag 
meeting  or  at  tbe  st«tatory  adjournment  therfoC— 
Eex  v.  Bristol  Justiobs,  K.B  />. ;  89  L.  T.  474. 

4.  Justices — Appeal — Employment  of  co^mt^eoUe^i^ 
—Alehouse  Act,  1828  (9  Geo.  4.  c  61),  «.  S»- 
Licensing  Act,  1902  (2  Ed.  7,  c  28),  «.  20.— Tkt 
quarter  sessions  of  West  Biding,  on  the  hnsiiea  «f 
two  appeals  against  the  refuMl  of  tiie 
justices  to  renew  a  Uoenoe,  dismissed  ooe  appeal  j 


WMkl7  BfPOrtar,  Sept.  24, 1904.] 

89  Licensing  Lwn^ 


DIGEST. 


Limitations,  Statute  of. 


90 


allowtd  the  oihor  appeal,  bat  in  both  oasee  made  a 
ipeoial  order  dieailowiog  the  profit  costs  of  the 
aolidtor  employed  by  the  josticee,  on  the  g^und 
that  they  ihoold  haveemployed  the  ooun^  solicitor. 
Held,  that  the  qasrter  sessioni  had  no  jurisdiction 
to  do  so,  and  that  the  justices  were  not  bound  to 
employ  the  county  soUoitor.—BEX  v,  Wbst  Biding 
JusnOBS.  K.BD.,  540;  [1904]  1  K  B.  645;  73 
L.  J.  K.  B.  224 ;  90  L.  T.  381. 

5.  Keeping  open  during  prohihited  hours  --Licensing 
Act,  1874  (37  <fe  38  Vict.  e.  49),  s.  9.— In  order  to 
constitute  the  offence  of  keeping  open  licensed 
premiaee  under  section  9  of  the  Xjiceostng  Act,  1874, 
it  is  necessary  that  the  premises  should  be  capable 
of  being  entered  from  the  outside,  or  that  liquor 
could  be  supplied  to   persons  outsid**. — Commis- 

8I0NBRS     OF     POLIOB    V.    BOBEBTS,    KB.D,,    560; 

[1904]  1  K.  B.  369 ;  73  L.  J.  K.  B.  231. 

6.  Offences — **  Gaming  " — Game  of  skill  played  with 
cards  for  prizes  given  hy  persons  not  competitors — 
**  Whist  drive" — Suffering  gaming  on  licensed  pre' 
mises^  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  17, 
stAb-seetion  1. — ^The  appellant,  a  licensed  victualler, 
suffered  a  gume  of  skill,  called  a  "  whist  drive,"  to 
be  played  by  members  of  a  dub  in  a  room  on  his 
licensed  premises,  for  prizes  only  given  by  their 
friends. 

Held,  that  he  could  not  properly  be  convicted  of 
suffering  gaming  under  tbe  Li^ceDsmic  Act,  1872, 
section  17.  8uh-«ectioii  1. — ^Looewood  v.  Cooper, 
KB.D.,  48 ;  [1903]  2  K.  B.  428 ;  72  L.  J.  K.  B.  690 ; 
89  L.  T.  306. 

7.  Order  taken  hy  traveller — AppropricUion — Sale 
off  licensed  premises^ Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  s.  3.~An  order  for  beer  having  been 
given  to  the  traveller  of  a  person  licensed  to  retail 
beer  at  his  premises  by  a  customer  at  such 
customer's  house,  the  traveller  handed  the  order  to 
the  lioensee  at  the  licensed  preoaises,  who  appro- 
priated the  beer  by  placing  it  in  a  box  at  those 
premises  with  a  piece  of  paper  on  which  was  the 
customer's  name.  Ttie  beer  was  delivered  and  paid 
for  at  the  customer's  house. 

Hdd,  that  this  was  not  a  sale  off  the  licensed 
premises.— -Walker  v.  Walker,  KB.D. ;  90  L.  T. 
88. 

8.  Benewal — Refused  fo  renew — Appeal  to  quarter 
sessions — Evidence  at  quarter  sessions, — On  appeal  to 
quarter  sessions  agamst  the  refusal  to  renew  a 
ucenc«  the  only  evidence  produced  in  support  of 
the  refusal  was  a  map  showing  that  there  were  a 
hu*ge  numbw  of  other  licensed  houses  within  a 
short  distance  of  the  licensed  premises  in  question. 

Held  (Kennedy,  J.,  dissenting),  that  this  was 
not  evidence  on  which  the  quarter  sessions  could 
refuse  to  renew  the  licence  of  the  house. — Baybn 
v.  SoirrHAMFTOic  Justices,  KB.D.,  574;  [1904] 
1  K.  B.  430;  73  L.  J. K.  B.  282;  90  L.  T.  94. 

9.  Benewal  of  licence — Value  of  house-^ Licensing 
Act,  1872  (36  &  36  Vict.  c.  94),  s.  45.— Section  45 
of  the  licensing  Act,  1872,  which  requires  premises 
to  be  of  a  certain  annual  value  as  a  qualification 
for  being  licensed  for  coniumption  of  intoxioatmg 
liquor  thereon,  does  not  apply  to  a  house  which 
was  licensed  at  the  time  of  tne  passing  of  the  Act, 
and  8^  at  the  time  when  the  renewal  was  applied 
for,  even  in  the  case  of  there  having  been  a  break 
in  the  continuity  of  the  licence. 

Decision  of  the  Ck>urt  of  Appeal  (51  W.  B.  38 ; 
[1902]  2  E:.  B.  740)  reversed. 

Freer  v.  Murray^  [1894]  A.  0.  576,  diftiaguished. 
— looB  V.  SHAinr,  B.L.,  111 ;  [1903]  A.  0.  320 ;  72 
L.  J.  K.  B.  693 ;  89  L.  T.  105. 


10.  SeUe  of  liinwrs — SaXe  on  unlicensed  premises 
-^  Order  taken  oy  traveller -^Duty  of  traveller  to 
forward  order  to  principal — Goods  appropriated  at 
and  sent  from  licensed  premises— Offence — Executory 
contract  of  sale-^Licensing  Act,  1872  (35  d:  36  Vict, 
c.  94),  s.  3. — An  order  was  taken  by  a  brewer's 
traveller  at  a  customer's  house  for  beer  to  be 
supplied  from  the  appellant's  brewery,  to  be  paid 
for  by  the  customer  on  or  after  delivery.  It  was  a 
rule  in  the  brewery  that  no  order  taken  at  a 
customer's  house  would  be  executed  until  the 
traveller  had  sent  into  the  office  the  name  and 
address  of  the  customer  and  the  order  had  been 
entered  and  passed  through  the  boiks  and  direc- 
tions given  to  the  carman  in  the  ordinary  way. 

HeM,  that  an  order  taken  by  the  appellant's 
traveller,  and  so  executed,  did  not  constitute 
evidence  of  a  sale  at  the  premises  of  the  customer, 
and  therefore  the  appellant  was  wrongly  convicted 
of  an  cffenoe  under  section  3  of  the  Act  of  1872. 
Whether,  on  other  facts,  an  executory  contract  of 
sale  would  come  within  section  3  was  discussed,  but 
not  decided. 

Walker  v.  Walker,  67  J.  P.  452,  and  SUphenson  v. 
Sogers  {Limited),  63  J.  P.  230  47  W.  B.  D«g.  101, 
considered. — STRICKLAND  v.  Whtttaker,  KB.D., 
538;   90L.T.  445. 

11.  Sale  of  liquor  to  children — Information  for 
**  knowingly  *'  selling — Sale  by  barman — Ifo  knowledge 
on  part  either  of  barman  or  licence»holder— Liability 
of  licence-holder. — A  liceooe- holder  cannot  Ih  con- 
victed under  section  2  of  the  Intoxicating  L*quors 
fSale  to  Children)  Act,  1901,  for  *'  knowingly  sell- 
ing "  intoxicating  liquor  to  a  person  under  the  age 
of  fourteen  years,  when  he  himself  has  no  knowledge 
of  the  sale  and  when  the  baroian  who  sells  the 
Uquor  has  no  knowledge  that  the  person  to  whom 
he  sells  is  under  the  age  of  fourteen  years,  but 
honestly  believes  that  he  has  attained  that  age. 
The  section  does  not  create  an  absolute  prohibition 
against  the  sale  of  intoxioatmg  liquor  to  any  person 
under  the  age  of  fourteen  years,  except  in  corked 
and  se^ed  vessels,  and  where  there  is  no  knowledge 
on  the  part  of  the  licence-holder  or  the  barman  who 
sells,  tbe  licence-holder  cannot  be  convicted. — 
Groom  v.  Grdcbs,  KB.D. ;  89  L.  T.  129. 

LIGHT.— See  Basement. 

LIMITATIONS,  STATUTE  of  :— 

1.  Acknowledgment  of  debt — Conditional  promise  to 
pay — Implied  promise  to  pay — 21  Jac.  1,  c  16 — Lord 
Tenterden's  Act,  1828  (9  Geo.  4,  c  14).— In  an  action 
by  a  creditor  to  recover  money  lent  the  debtor 
pleaded,  in  his  defence,  that  the  claim  was  barred 
by  the  Statute  of  Limitations.  The  debtor,  how- 
ever, before  the  expiration  of  six  years  after  the 
debt  was  incurred,  wrote  the  following  letter :  '*  I 
am  willing  to  sell  the  5,230  shares  that  I  hold 
...  for  the  sum  of  £816  4s.  6d.,  and  in  the 
event  of  my  doing  so  I  will  with  the  money  pay  the 
ten-shilling  call  on  629  of  the  above  shares,  amount- 
ing to  £314  lOs.,  and  the  balance  in  setUement  of 
my  account  with  B.  Barrett  &  Son  fLimited),"  the 
creditor,  "  amounting  at  the  31st  ox  December  last 
to  £501  14s.  6d." 

Held,  that  this  was  a  sufficient  acknowledgment 
of  the  debt  to  take  the  case  out  of  the  statute,  as 
the  letter  was  a  general  acknowledgment  of  the 
debt  with  a  conditional  promise  to  pay,  but  without 
any  distinct  statement  that  except  upon  the  per- 
formance of  the  condition  the  debtor  would  not  or 
could  not  pay>  and  that  therefore  there  was  an 
implied  promise  to  pay  the  debt. — Barrett  v. 
Davies,  K.B.D.,  607  ;  90  L.  T.  460. 
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2.  Principal  and  agent — Fiduciary  rekiiion, — A 
oompany  remitted  money  to  its  agent  in  America  to 
be  used  in  the  porohase  of  lands.  The  agent 
bought  land  and  sold  it  to  the  oompany  at  a  profit 
without  disclosing  his  interest  in  the  transaction. 

Held,  that  an  express  trust  was  created^  and  that 
the  Statute  of  Limitations  was  no  bar  to  an  action 
for  an  account  in  order  to  recover  the  balance  of 
the  moneys  remitted  to  him  and  not  applied  for  the 
particular  purpose. 

Burdick  v.  Oarrick,  18  W.  B.  387.  L.  E.  2  Oh. 
App.  233 ;  Soar  v.  Ashwdl,  42  W.  E.  165.  [1893]  2 
Q.  B.  390.  followed. —NoBTH  Amb&ioan  Land  and 
TiMBBB  Co.  V.  Watkins.  Ch,D  Kekeunch.  J,,  360; 
[1904]  1  Ch.  242 ;  73  L.  J.  Ob.  117  ;  89  L.  T.  602. 
Bee  also  Oompany,  40 ;  Solicitor,  2. 

LOCAL  GOVEENMENT  :-- 

1.  Bye-law— Building— Deposit  of  plane — Change 
of  hyelatoe  after  approval  of  plane — Bow  of  houses — 
Part  of  work  carried  out — Bight  to  complete  according 
to  approvfd  plans — Harrogate  Corporation  Act,  1893 
(66  &  67  Vict,  c  ccix.),  s,  27.— Section  27  of  the 
Harrogate  Corporation  Act,  1893,  provided  that 
the  deposit  with  the  corporation  of  any  plan  of  any 
street  or  building  should  be  null  and  void  '*  if  th<t 
execution  of  the  work  specified  in  such  plan  should 
not  be  commenced  within  three  years  fr^  the  date 
of  such  deposit." 

In  1894  a  builder  deposited  a  plan  showing 
thereon  a  number  of  houses  which  he  proposed  to 
erect,  and  which  were  in  accordance  with  the 
building  bye-laws  then  in  force  in  the  borough. 
The  plui  was  approved  by  the  corporation. 

Some  of  the  nouses  were  built  and  completed, 
and  certificates  were  given  on  their  comfdetion  by 
the  corporation. 

In  November,  1901,  the  building  bye-laws  in 
force  in  the  borough  were  repealed,  "except  as 
regards  any  work  commenced  before  that  date," 
and  on  the  rame  d^y  new  bye-laws  came  into 
force  with  which  the  plan  that  had  been  deposited 
by  the  builder  in  1894  did  not  comply. 

Held  (affirming  the  decision  of  Wright,  J.),  that 
the  plan  approved  in  1894  was  not  merely  the  plan 
of  one  building,  but  was  really  a  number  of 
separate  plans  for  the  building^  shown  thereon ;  thftt 
therefore  the  completion  of  some  of  the  houses 
ihown  on  the  plan  was  not  a  commencement  of  the 
other  buildings  there  shown,  which  were  not  in  fact 
begun  till  after  the  new  bye-laws  came  into  force, 
and  the  defendant  was  not  entitled  to  go  on  with 
t^e  work  under  the  old  bye-laws. — ^Harbooatb 
CoKPOBATiON  V.  Dickinson.  C.A.;  [1904]  1  K.  B. 
468;  73  L.  J.  K.  B.  262 ;  90  L.  T.  41. 

2.  Bye-law — Building — **  Place  of  Jmbitual  em- 
ployment for  any  person  in  any  business  " — Stables 
of  building  contractor.-^fiy  bye-law  No.  2  Cfriaio 
buildings  which  shoidd  not  be  constructed  or 
adapted  to  be  used  "as  a  place  of  habitual 
employment  for  any  person  in  any  manufacture, 
trade,  or  business"  were  to  be  exempt  from  the 
bye-laws  relating  to  new  buildings. 

Held,  that  a  building  divided  into  three  parts, 
consisting  of  a  rain  gnods  store,  a  timber  store,  and 
stables,  used  by  a  building  contractor,  was  not  a 
building  used  "  as  a  place  of  habitual  employment 
for  any  person  in  any  manufucture,  trade,  or 
busineis "  even  although  part  consisted  of  the 
stables.  —  Linzbll  v.  Felixstowe  Urban 
Council   K.B.D.  ;  90  L.  T.  388. 

3.  Bye-law — Erecting  shed — Neglecting  to  comply 
with  notice — Sufficiency  of  notice, — By  certain  b>e- 
laws  Nos.  53  and  96  it  was  provided  that  if  any 
person  should  erect  new  domestic  buildings  certain 


open  space  was  to  be  provided,  and  anyone  wbo  wm 
intending  to  erect  a  building  was  to  give  notice  to 
the  council  and  deliver  pl«ins  thereof,  a  deeeriptioa 
of  the  materials  to  be  used,  and  other  details. 

By  bye-law  No.  98,  where  a  person  who  bss 
erected  a  building  or  done  any  other  work  to  whidi 
the  bye-laws  apply  receives  a  notice  in  writiog 
specifying  any  matters  in  respect  of  iHiidi  tbe 
erection  or  ttie  work  is  in  coutraventioo  of  any  bjt- 
law,  such  person  must  cause  anything  dooe  in  ooa- 
travention  to  be  amended* 

A  notice  was  served  stating:  **1  am  dirsotsd 
.  •  .  to  call  your  attention  to  the  fact  that  a 
wooden  erection  bas  been  made  •  •  •  ooDtnry 
to  Nos.  63  and  96  of  the  bye-laws.    .    .     ." 

Hf'ld.  t^at  fuoh notice  was  suffiient. — 'Djckxmsom 
V.  FoESTTH,  K.B.D. ;  90  L.  T.  30. 

4.  Bye-law  —  Infringement  —  Erection  of  kousa 
abtUting  on  public  highway — Laying  out  new  street 
Urban  authority  —  Statutory  remedy  —  Attomof- 
General f  absence  of— Jurisdiction. — ^The  defecidai^ 
were  the  owners  of  a  triangular  pieoe  of  land 
within  the  plaintiffs*  borough.  Two  sides  of  the 
triangle  abutt«*d  upon  public  highways  within  the 
borough.  The  defendants,  in  pursuance  cf  s 
building  scheme,  erected  houses  on  their  land 
fronting  the  highways.  The  plaintiffs  alleged  that 
the  defcLdants  were  laying  out  the  highways  as 
new  streets  which  did  not  comply  with  the  require- 
ments of  the  borough  bye-laws  as  to  width,  aad 
tbev  claimed,  first,  an  injufcion,  and,  aeoondly,  a 
declaration  that  the  phontiff^  were  entitled  to 
remove  or  pull  down  any  work  begun  or  dosie  bj 
the  defendants  in  contravention  of  the  bye-lavf. 
The  bye-laws,  which  were  framed  imder  the  Pnhlk 
Health  Act,  1875,  prescribed  a  penalty  for  infringe- 
ment, to  be  rejovered  by  summary  proceedings, 
and  provided  that  the  plaintiffs  might,  subjeot  to 
any  statutory  provision  in  that  behalf,  reoiOTe, 
alter,  or  pull  down  any  work  begun  or  done  ia 
contravention  of  the  bye-laws. 

Held,  (1)  that  the  plain tiffd  could  not  mainWn 
an  action  ia  the  absence  of  the  Attorney- Ghaoeral ; 
(2)  that  the  facts  did  not  justify  the  inferenoe  that 
the  dt-fendants  were  lading  out  a  ''new  sticet" 
within  the  meaning  of  the  bye-laws. 

Decision  of  Joyce,  J.  ([1902]  2  Ob.  182,  50  W.  R 
Dig.  97)  affirmed. 

Attorney- General  v.  Ashbome  Beereation  Gr^md 
Co.,  51  W.  E.  125,  [1903]  1  Oh.  101,  i^prov«d.- 
Dbvonpobt  Corporation  v.  Tozsr,  C.A.^  6 ;  [1905' 
1  Oh.  759 ;  72  L.  J.  Oh.  411 ;  88  L.  T.  113. 

5.  Bye-law — New  buildings — No  exempting 
reserved  therein — Bye -law  not  unreasonabie — Ssu 
Jurisdiction  Act,  1879  (42  &  43  Vict,  c  49),  s.  16.— 
By  a  bje-law  with  revpect  to  new  bnildinga  n^hdc 
by  a  rural  sanitary  authority  it  was  provided  tka£ 
"  Every  person  who  shall  erect  a  new  bulIdBg 
shall  cause  such  building  to  be  endosed  with  m^ln 
constructed  of  good  bricks,  stone,  or  other  hard  wad 
incombustible  materials  properly  bonded  asi 
solidly  put  together  (a)  with  good  mortar  eoek- 
pounded  of  good  lime  and  cle«n  sharp  sand  or 
other  suitable  material,  or  (5)  with  good  omnent.  or 
(c)  good  cement  mixed  with  sharp  sand.** 

Held,  that  the  bye-law  was  not  nnreaao(ii%bl«  aad 
uUrd  vires,  because  it  did  not  reserve  to  the 
authority  any  discretion  to  permit  the 
any  new  building  in  exceptional 
other  than  in  accordance  with  the  requiremeBts  d 
the  bye-law.  On  proceedings  being  taken  wnte 
the  Summary  Jurisdiction  Act,  1879,  in  r«spei^  d 
an  offence  against  the  above  bye-law,  the  joetsoa 
have   discretion   under   section    16,    thoo^^    tht 
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obarge  is  proved,  to  dismiis  the  summons  if  they 
think  the  ofTeooe  is  of  a  trifling  natare  and  that 
puni»hm«»nt  would  he  iooxpedtent.— Salt  v.  Soott- 
Hall.  K.B.D.,  95;  [1903]  2  K  B.  245;  72  L.  J. 
K.  B.  627 ;  88  L.  T.  868. 

6.  ByS'law — Privy — Bye-law  containing  no  pro^ 
vision  a$  to  notice  to  person  complained  €igain$t — 
Public  Health  {.Lmdon)  Act,  1891  (54  <fe  55  Vict,  c 
76),  M.  37»  39.— A  hye-law  made  hy  the  Loudon 
County  Coundl  undt^r  section  39  of  the  Pnhlio 
Health  (London)  Aot,  1891,  and  whioh  proyides 
that  a  person  offending  affdnst  it  shall  be  liable  to 
a  penalty,  is  unreasunaMe  and  void  if  it  does  not 
contain  a  provision  that  notice  shall  be  given  to  the 
person  oomT>)ained  against  before  prooeeding^  to 
rpoover  the  penalty  are  oommenc^d  against  him. — 

NOKES  V.   ISUHGTON  C!0&PORATION,  £^.BZ>.,  399; 

[1904]  1 K.  B.  610 ;  73  L.  J.  K.  B.  100 ;  90  L.  T.  22. 

7.  Bye-law  —  Public  Tiealth  —  Lodging-house  — 
Validity  of  hye-law^Public  Health  (London)  Act, 
1891  (54  &  55  Vict,  c  76).  s.  94,  aub-eection  1  (d)  (e). 
— ^T<vo  b  trough  ooundis,  acting  under  the  power 
ooi>ferred  upon  tbem  by  section  94  of  the  Public 
Health  (London)  Act,  1891,  made  a  bye-law  with 
respect  to  lodging-houses  in  their  respective 
boroughs,  requiring  the  landlord  of  any  such  house 
in  the  first  wec*k  in  April  in  every  year  to  cause 
every  part  of  the  premises  to  be  thoroughly  lime- 
washed.  *'  Lodging-house  "  w«s  dt-ficicd  as  a  house 
which  is  let  in  lodgings  or  ocoupiei  by  membcs  of 
more  than  one  family.  ''Lanolord"  was  defined 
in  the  first  case  as  the  person  who  receivfs  or  is 
entitled  torec«*ive  the  rack-n*nt  of  a  lodging-house, 
and  in  the  second  case  as  the  person  entitled  to 
receive  the  profits  arising  from  the  letting  of  the 
locifiing-house. 

Held,  that  the  bye-law  in  both  cases  was  bad, 
as  it  contained  no  provision  that  the  landlord,  before 
he  became  liable  to  a  penalty  for  a  breach  of  the 
bye- law,  should  receive  notice  that  the  bye-law  had 
not  been  complied  with. 

Hfld,  further  (by  Lord  Alverstone,  L.O.J.,  and 
Kennedy,  J.,  Wills,  J.,  dissenting),  that  the  bye- 
laws  were  not  unreasonable,  in  so  far  as  thf^y 
required  the  lime-  «ira8hing  to  be  done  in  the  first 
we«*k  of  April.— Stiles  v.  Gaunski,  K,B  D,,  462 ; 
[1904]  1  E.  B.  615;  73  L.  J.  K.  B.  485;  90  L.  T. 
437. 

8.  Hoarding—*'  Abutting  "  on  street, — A  hoarding 
for  advertisements  sixty  feet  long  and  twelve  feet 
above  a  hedge,  no  part  of  such  hoarding  being 
nearer  to  the  street  than  two  feet  and  having  the 
hedge  between  it  and  the  street,  doei  not  "  abut " 
on  thA  street — ^Babnxtt  v.  Coybll,  K,B,D.;  90 
I*.  T.  29. 

9.  Metropolitan  borough — Compensation  to  existing 
officer  on  abolition  of  office — Amount  of  salary  and 
emoluments — Resolution  assessing  compensation — Bes- 
eission  by  subsequent  resolution — Validity — London 
Government  Act,  1899  (62  <fe  63  Vict.  c.  14).  «.  30  (2) 
— Local  Oovemmeni  Act,  1894  (56  <fe  57  Vict.  c.  73), 
8.  81  (1)— Local  Oovernment  Act,  1888  (51  ik  52  Vict, 
c.  41),  s.  120. — A  metropolitan  borough  council, 
successors  to  a  vestry,  resolved  to  abolish  the  office 
of  an  "  existing  officer,"  and  passed  a  resolution 
assessing  his  compensation  under  section  120  of  the 
liooal  Government  Act,  1888.  The  amoimt  assessed 
was  a  proportion  of  a  sum  claimed  by  him  as  repre- 
senting his  emoluments.  Afterwards  the  cocmcil 
being  advised  that  this  amount  was  excessive,  and 
therefore  illegally  assessed,  by  reason  of  the  fact 
that  certain  items  were  improperly  included  in  his 
daim,  passed   another   resolution  rescinding  the 


first,  and  assessing  his  compensation  at  the  same 
proportion  of  a  lesser  sum. 

Held,  that  the  amount  of  his  emoluments  was  a 
question  of  fact  to  be  ascertained  by  the  coundl, 
subject  to  an  appeal  to  the  Treasury,  and  that  the 
council,  having  ascertained  that  fact,  and,  by  the 
first  resolution,  assessed  the  compensation,  in  the 
absence  of  an  appeal  to  the  Treasury,  became  bound 
to  the  officer  to  pay  to  him  the  compensation  so 
assessed,  and  could  not,  by  a  subsequent  resolution, 
relieve  itst'lf  of  that  obligation. — Liyikgstonb  v. 
WBsnciNSTBB  Oo&POBATiON,  K.B.D.,  395;  [1904] 
2  K.  B.  109 ;  73  L.  J.  K.  B.  434. 

10.  Severance  of  part  of  rural  district  into  urban 
district — Adjustment  of  property  and  liabilities — 
Highway  expenses — Loss  of  income— Local  Oovem' 
ment  Act",  1888  (51  &  52  Vict.  c.  41),  ss.  57,  62;  and 
1894  (56  &  57  Vict.  c.  73).  s.  54.— By  an  order  of  a 
county  council,  made  under  section  57  of  the  Local 
Government  Act,  1888,  part  of  a  rural  district  was 
converted  into  an  urban  district,  which  was  no 
longer  liable  for  the  maintenance  of  the  highways 
in  the  rural  district,  but  took  over  its  own  liabilities 
and  property  in  its  own  separate  area.  The  rural 
district  couocil  claimed  an  adjustment  of  the 
income,  liabilities,  and  expenses,  under  section  62 
of  the  Act,  in  respect  of  the  maintenance  of  the 
highways,  as  the  contributions  formerly  received 
from  the  urban  district  area  exoteded  the  rates 
derived  therefrom. 

Held,  that  the  loss  of  profit  from  the  contribu- 
tions formerly  received  by  the  rural  district  coimcil 
from  the  area  comprised  in  the  new  urbui  district 
was  not  a  matter  for  adjustment,  for  the  section 
does  not  give  compensation  for  such  loss,  and  loss 
of  income  uiidt-r  this  section  referred  to  present 
income  and  not  to  that  to  be  derived  from  rates 
which  may  hf»reafter  be  imposed. 

Decision  of  the  Court  of  Appeal  (51  W.  B.  353, 
[1903]  1  K.  B.  554)  r*-versed. 

In  re  Bochdale  Union  and  Haslingden  Union, 
47  W.  R.  322,  [1899]  1  Q.  B.  540.  and  In  re 
Buckinghamshire  County  Council  and  Hertfordshire 
County  Council,  [1899]  1  Q  B.  515.  47  W.  R.  Dig. 
114,  ov«*rruled  — Catbbham  and  Gh)DSTOKB  Dis- 
trict Councils.  B,e,  H  L  ,  625 ;  [1904]  A.  C.  171 ; 
73  L.  J.  K.  B.  589 ;  90  L.  T.  653. 

11.  Sewer — Drain — Nuisance  by  sewage — Drainage 
of  houses — Liability  of  local  authority — Public  Health 
Act.  1875  (38  &  39  Vict.  e.  55),  ss.  2,  4, 14,  19,  21, 
42,  43. — A  channel  or  ffutter,  which  was  vested  in 
the  defendants  as  the  looal  authority,  and  which 
ran  between  a  road  and  the  footpath  in  front  of  the 
house  of  the  plaintiff  adjoining  the  road,  was  used 
for  carrying  off  the  surface  water  from  the  road, 
and  also  the  water  from  the  roofs  of  some  of  the 
other  houses  bordering  on  the  road,  by  means  of 
pipes  communicatiog  therewith,  and  from  the 
curtilages  of  these  houses.  In  the  channel  itself  at 
various  intervals  were  gratings  for  conducting  the 
water  into  the  deep  undergroimd  drains.  There 
was  also  a  cesspool  situate  in  a  garden  adjoining 
the  plaintiff's  house.  Sewage-matter  had  over- 
flowed from  the  cesspool  into  the  channel  through 
no  faidt  of  the  plaintiff,  as  it  came  from  another 
house,  and  being  permitted  to  remain  in  the  channel 
had  caused  the  illness  of  the  plaintiff's  infant  son 
by  means  of  foul  and  noxious  smells  escaping 
then^from,  through  the  defendants  neglecting  to 
keep  the  channel  properly  cleaned  out. 

Held  (1)  that  the  ciiann^  was  a  "  sewer'*  within 
the  meaning  of  the  definition  of  sewers  in  section  4 
of  the  Public  Health  Act,  1875 ;  (2)  that  being  a 
sewer  the  local  authority  were  bound  under  seofion 
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19  of  the  same  Act  to  keep  it  free  from  poUution ; 
aod  (3)  that  the  plaiDtiff  not  having  himself  oaoaed 
the  poUatioo,  was  entitled  to  damages   and  an 
injnnodon  against  the  defendants. 
Decision  of  Phillimore,  J.,  affirmed. — ^Wilkinson 

V.  liLiLNDAPF  A3n>   DlNAS  POWI8   BXT&AL  OOUNOIL, 

a  A.,  50;  [1903]  2  Oh.  696;  73  L.  J.  Oh.  8;  89 
L.  T.  462. 

12.  Street— Obfection  to  proposed  worke—Qrounde 
— Not  a  street  within  the  Act — Local  government--' 
Highway  repairable  by  inhabitants  aJt  large — Evi' 
dence — Admissibility— -Private  Streets  Works  Act, 
1892  (55  <fe  66  Vict.  c.  57),  «>.  5,  7.— By  section  7  of 
the  Priyata  Streets  Works  Aot,  1892,  the  owner  of 
premises  liable  to  be  charged  with  any  part  of  the 
cost  of  executiog  works  under  the  Act  mav  by 
written  notice  to  the  urban  authority  object 
to  the  proposed  works  on  the  following, 
amongst  other,  grounds:  (a)  that  an  alleged 
street  is  not  a  street  within  the  meaniog 
of  the  Act;  (b)  that  a  street  is  a  highway 
repairable  by  IJie  inhabitants  at  large.  By  section 
5  ttie  expression  *<  street "  in  the  Act  means  a  street 
as  defined  by  the  Pablio  Health  Acts,  and  not  being 
a  highway  repairable  by  the  inhabitants  at  large. 

Held,  tbat  where  the  ground  of  objection  was  that 
the  alleged  street  was  not  a  street  within  the  mean- 
ing of  the  Act,  eridenoe  was  admissible  to  prove 
that  the  street  was  a  highway  repairable  by  the 
inhabitants  at  large. — Oabey  v.  Bbxhill  Oob- 
PORATION,  K.B.D.;  [1904]  1  K.  B.  142;  73 
L.  J.  K.  B.  74  ;  90  L.  T.  58. 

13.  Street—Paving  expenses — Decision  of  jusftiee 
tJiat  street  is  a  highway  repairable  by  t?ie  inhabitants 
at  large—B^  jndicAtA— Wakefield  Corporation  Act, 
1887  (50  &  51  Vict.  c.  Ixxi.),  ss.  29,  30,  31— PrivaU 
StreeU  Acts,  1892  (55  <fe  56  Vict.  c.  57),  ss.  6,  7,  8.— 
Upon  an  oDjeotion  by  the  owners  of  premises  in  a 
street  to  a  scheme  for  certain  private  street  works 
which  the  local  authority  proposed  to  execute  under 
a  locsl  Act  (which  oontained  provisions  identical 
with  sections  6,  7,  and  8  of  the  Private  Streets  Acts, 
1892),  the  juttioes  decided  that  the  street  was  a 
highway  repairable  by  theinhalHt«nts  at  large,  and 
upheld  the  objection.  Subsequently  the  local 
authority  proposed  to  execute  private  streets  works 
in  the  street  under  a  different  scheme. 

Held,  upon  objection  t«ken  by  the  ovniers  of 
premises  in  fiie  street,  that  the  mattter  was  res 
judicata,  by  reason  of  the  former  determination  of 
the  justices. 

Beg.  V.  Hutchins,  29  W.  B.  724,  6  a  B.  D.  300, 
distiogidshed. 

Decision  of  the  Oourt  of  Appeal  (61  W.  B.  305, 
[1903]  1  E.  B.  417)  affirmed.— Wakefield  Oob- 
POEATION  v.  CoOKB.  EL.,  321 ;  [1904]  A.  0.  31; 
73  L.  J.  K  B.  88 ;  89  L.  T.  707. 

14.  Street— Power  of  local  authority  to  erect  pillar 
for  overhead  tramway  wire— Pillar  sunk  in  soil  of 
pavemtnt  —  Trespass  to  private  property  —  Public 
Health  Act,  1875  (38  &  39  Vid.  c  55),  ss.  4.  19— 
Newport  Corporation  Act,  1900,  s.  51. — Where  a 
local  authority  requires  to  open  up  the  soil  of  a 
street,  the  surface  only  of  which  has  been  dedicated 
to  the  public,  they  do  not  commit  a  trespass  on 
private  prop^ty  so  long  as  the  act  to  be  done  is 
within  tne  area  of  their  statutory  powers. 

Held,  therefore,  that  no  trespass  was  committed 
by  the  digging  of  a  hole  in  the  footway  in  which 
to  place  a  pole  to  carry  the  electric  wire  for  a  tram- 
way scheme  authorized  by  a  private  Act  which 
incorporated  the  provisions  of  the  Land  Olauses 
Act,  the  act  complained  of  not  amounting  to  a 
taking  of  land  but  only  to  the  exerdse  of  a  right 


in  the  nature  of  an  easement. — ^Bsoott  v.  Nxwpobt 
COBPOBATIOK.  ^B.Z>..  543;  [1904]  2  K.  B.  36»; 
73  L.  J.  K.  B.  693 ;  90  L.  T.  348. 

15.  Street— Public  Health  Act,  1876  (38  <f;  39  Ful 
c.  55),  ss.  150,  251— Expenses  incurred  hv  toed 
authority — Charge  upon  premises — Date  of  charge— 
Completion  of  works— Vendor  and  pttrcAaser.— 
Expenses  incurred  by  a  local  aothority  lor  wo^ 
executed  in  a  street  after  notice  to  the  owners  of 
adjoining  premises  only  became  a  charjse  osi  the 
premises  within  section  257  of  the  Pablio  Health 
Act,  1875,  on  the  completion  of  the  works,  and  not 
on  ihe  date  cm  which  the  local  authority  eoter  iato 
a  bhiding  contract  for  thdr  execution. 

Nor  do  such  expenses,  by  reason  of  the  notios, 
constitute  an  incumbrance  on  the  premitea  ao  as  to 
prevent  a  vendcor,  who  oonveys  the  property  after 
the  notice  but  before  the  completion  of  tlie  wotks, 
maVing  a  good  title  free  from  inoumbranoaa. 

Decision  of  Byrne,  J.  {ante,  p.  392),  affirmed.— 
Allen  and  Dbi800ll*s  Oontraot,  Rb,  C^^  680. 

16.  Transfer  of  powers  of  other  authorities— 
County  borough — Urban  sanitary  district — •*  Urban 
district  ''—Local  Government  Act,  1894  (56  <*  57  Fid. 
c  73).  ss.  21,  35,  62  —A  coonty  boroiurb,  if  it  bs 
an  urban  sanitary  district  under  the  Publio  Health 
Act,  1875,  is  an  <* urban  district"  within  aaetiottfiS 
(1)  of  the  Local  Gbvemment  Act,  1894.  and  its 
council  can  exercise  the  powers  of  that  aee^ioB. 
Section  21  of  the  Looal  Qovemment  Aot»  189l« 
whi<d^  by  the  operation  of  section  35  is  tnappKoabto 
to  a  county  borough,  is  not  to  be  read  as  tf  it  ««n 
a  definition  of  **  urban  district  *'  exdadini^  ooonty 

boroughs.— ElBEDALB  BXTBLiLL  BOABD  V.  LlVXl- 
POOL  O0BFOIU.TIOIC,  Ch.D.  Swinfen  Eady^  «^*t  ^^  \ 
[1904]  1  Oh.  829;  73  L.  J.  Oh.  629. 

LOOEB-KINa'S  AOT.— See  Will,  26. 

LUNATIO:— 

1.  Pratiice — Vesting  orders— Diredum  to  tnms/^ 
stock— Title  of  proceedings — Lunacy  Act,  1890  (5$ 
cfr  54  Vict.  c.  5),  «.  116,  sub-section  1  (<f);  m.  193. 
SSZ— Rules  in  Lunacy,  1892,  rr.  9,  57,  66; 
Schedule,  Form  1. — ^An  order  in  Lunacy  directing  a 
transfer  of  stock  under  section  133  of  the  LQA»acy 
Act,  1890,  should  be  entitled  in  the  matter  of  the 
Lunacy  Acts,  1890  and  1891,  as  well  aa  m  the 
matter  of  tiie  particular  lunacy ;  but  this  la  not  to 
apply  to  a  case  under  section  116,  sub  aection  1  {i] 
Tot  a  person  who  through  mental  infirmity  ansiag 
from  disease  or  age  is  incapable  of  managing  ha 
affairs),  where  the  title  oontains  a  referenoa  to  the 
statutes  *<  53  Vict.  o.  6,  and  54  ft  56  Yiot.  o.  66." 
—PuBVis.  Re,  CA.;  [1904]  1  Oh.  373;  73 
L.  J.  Oh.  381;  90  L.  T.  894. 

2.  Beal  estate— Permanent  improvements — J^spUtm- 
tion  that  sums  so  expended  may  be  a  charge  om  smek 
real  estate  for  the  benefit  of  persons  enHtled  topereem- 
alty — Nature  of  improvements — Adminisiratiom  in 
lunacy — Jurisdiction — Luna^  Act,  1890  (53  ^  61 
Vict.  e.  6),  s.  118.— Under  section  118  of  tba  T  mwmrf 
Act,  1890j  the  court  has  discretion  to  oonsa<lar  man 
only  the  benefit  of  the  lunatic  peraonally,  bat  akp 
the  question  of  what  is  fair  as  between  his  tcmI  aai 
personal  property ;  and  the  court  has  juriadMiftioB 
under  that  section  to  order  that  money  already 
expended  under  a  previous  order  in  pervaaa«s 
improvements  should  be  charged  upon  tka  na! 
estate  improved.  Repairs  incidental  to  tba  osdnasy 
course  of  management  would  not  come  wiHuA  tht 
category  of  permanent  improvements,  and  ttMrsisBi 
ought  not  to  be  made  a  charge  upcai  tlM  iW 
estate* 

Attorney-General  v.  Marquii   of  Ailuhmrj,  K 
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W.B.  737. 12  A.  C,  672,  disoosafd.— Gist,  Bb.  C.A,, 
422 ;  [1904]  1  Ch.  398 ;  73  L.  J.  Ch.  261 ;  90  L.  T. 
35. 

3.  Trtui  fwid — beneficiary  of  unsound  mind  not  so 
found  by  inquisition — Maintenance  of  lunatic — 
Undertaking — Jurisdiction— Lunacy  Act,  1890  (63  cfe 
54  VicL  c.  5),  s.  116.— A  Innatio  not  00  found  was 
absolutely  entitled  to  a  trust  fuod  under  a  will  and 
settlement.  An  originatiog  summons  was  taken 
out  in  the  Ohancflry  Diyision  for  the  purpose  of 
having  it  declared  tbat  a  certain  part  of  the 
inyestments  representing  the  fund  might  be 
expended  for  the  personal  beoefit  and  maintenance 
of  the  lunatic,  and  also  so  mucd  of  the  capital  as 
the  court  should  think  fit.  The  fund  was  repre- 
sented by  some  India  Stock  and  mortgages. 

Hel<l,  that  if  the  trusties  transferred  the  stock 
and  deposited  the  mortgage  deeds  in  court,  and  if 
the  sister  of  the  lunatic,  who  was  also  one  of  the 
trustees  of  the  settlement,  g^ye  an  undertaking  to 
apply  the  iocome  for  the  lunatic's  benefit,  the 
trustees  might  pay  to  the  sister  the  income  of  the 
food  during  the  limstic's  life  or  until  further 
order. 

Decision  of  Joyce,  J.,  who  held  the  administration 
was    more    properly    one  in    lanaoy  jurisdiction, 
reverse^i. — Garb's  Tbitsts,  Bk.  Garb  v.    Gabb 
CA.,  595;  [1904]  1  Oh.  792 ;  73  L.  J.  Oh.  459;  90 
L.T.592. 

MABKBT:— 

Disturbance — Intention-^  Setting  up  rival  market 
on  market  day — Declaration — Liberty  to  apply  for 
injunction. — Althougri  acoording  to  the  decision  in 
Mayor  of  Brecon  ▼.  Edwards,  1  H.  &  0.  51,  it  is 
necessary  to  oonsid-r  what  has  been  the  intention 
of  the  defendant  against  whom  an  actioo  is  brought 
for  the  alleged  disturbance  of  a  market,  in  com- 
mitting the  acts  complained  of,  yet  in  a  case  where 
the  defendant  had  set  up  a  rival  market  on  a 
market  day,  taking  advantagn  of  the  concourse  of 
people  coniing  to  Uie  lawful  market,  it  was  held  to 
be  quite  immaterial  that  he  had  no  intention  of 
rivalling  the  lawful  market;  bat  that  it  was  not 
necessary  to  give  t>ffect  to  tbis  conclusion  by  grant- 
ing an  injunotioo,  for,  in  the  circumsfances,  the 
justice  of  the  case  would  be  met  by  a  declaration 
to  the  e£Fect  that  the  conduct  of  the  defendant  was 
unlawful  and  constituted  an  invasion  of  the  plain- 
tiff's market,  with  lib'-rty  to  the  plainuff  to  apply 
for  an  injimotion  if  the  defenduit  should  repeat 
the  wrongful  acts  complained  of. 

Decision  of  K'-kewicb,  J.,  reversed. — WiLOOX  v. 
Strbl,  a  a.  ;  [1904]  1  Ch.  212;  73  L.  J.  Gh.  217  ; 
89  L.  T.  640. 

MABBIAGB:— 

Presumption  in  favour  of  a  valid  marriage — Long' 
continued  open  cohabitcUion — Ceremony — Foreign 
marriage — Recognition — Strict  proof, — Where  there 
is  clear  proof  thut  English  persons  intended  to  be 
married  to  one  another,  some  evidence  of  a 
ceremony  by  way  of  a  French  marriage  de  facto, 
and  of  recognition  of  them  afterwards  as  man  and 
wife  by  their  families  and  by  them  of  their  children 
as  legitimate,  during  a  long  course  of  years,  the 
court  will  not  r»  quire  strict  proof  of  marriage,  even 
upon  the  assumption  tbat  to  contract  marriage  in 
France  in  the  manner  alleged  was  not  in  accord- 
ance with  the  habits  of  law-abiding  people  there. 

The  offspring  of  such  a  union  held  therefore 
entitled  to  share  in  a  gift  under  a  will  to  <*  chil- 
dren."—Shbphabd,  Bb,  Gbobgb  v.  Thtbb.  Ch.D. 
Kekewich,  J. ;  [1904]  1  Oh.  456;  73  L.  J.  Gh.  401 ; 
90L.T.249. 


MABBIED    WOMAN:— 

1.  Advances— No  separate  property — Acknowledg- 
ment in  1894  of  debt — Contract  to  pay— Executor — 
Hetainer— Married  Women's  Property  Act,  1893 
(56  &  57  Vict.  c.  63).  s.  I— Will— Construction- 
Money  on  deposit — **  Ready  money** — ^A  married 
woman  will  not  render  herself  li(»blo,  under  the 
Married  Women's  Property  Aut,  1893,  by  acknow- 
ledging, in  1894,  advances  previously  made  to  ber 
by  a  testator  in  respect  of  which  she  could  not  have 
been  sued,  although  the  acknowledgment  would 
take  the  debt  out  of  the  Statute  of  Limitations.  In 
such  a  case  the  executor  cannot  retain  the  advances 
to  the  married  wooian  out  of  such  portion  of 
the  testator's  estate  as  is  bequeathed  to  her.  A 
bequest  of  "  ready  money  "  does  not  include  money 
on  deposit  at  a  bank  withdrawable  on  fourteec 
days'  notice. — Whebleb,  Be,  Hankinson  v. 
Hayteb,  Oh.D.  Warrington,  J.,  586;  [1904]  2  Gh. 
66;    73  L.  J.  Ch.  576. 

2.  Authority  of  wife  to  pledge  husband's  credit — 
Necessaries — Husband  and  wife  sued  jointly — Pre- 
sumption  of  agency — Alternative  liability  of  husband 
— Election — Rules  of  Supreme  Court,  ord.  14,  r.  5. — 
The  relationship  of  husband  and  wife  gives  rise  to 
no  presumption  of  joint  liability  for  goods  supplied 
to  the  domestic  establishment  on  the  order  of 
the  wif«4.  Should  husband  and  wife  be  sued 
jointly  for  goods  supplied  to  the  wife,  and  judg- 
ment obtained  against  her,  then,  in  the  absence  of 
joint  liability,  there  is  no  alternative  remedy  against 
the  husband,  nor  does  ord.  14,  r.  5,  alter  this. 

When  it  is  established  that  a  sufficient  allowance 
has  been  paid  by  the  husband  to  his  wife,  and  she 
has  been  directed  not  to  go  beyond  it,  the  presump- 
tion of  the  agency  of  the  wife  for  the  usual 
domestic  purposes  of  the  joint  establishment  and 
other  necessaries  will  be  rebutted. 

Decision  of  the  Gourt  of  Appeal  (51  W.  B.  290 
[1903]  1  K.  B.  64)  affirmed.— Mobel  v.  Westmob* 
LAND  H.L.,  353;  [1904]  A.  G.  11 ;  73  L.  J.  K.  B 
93;   89Ii.T.  702. 

3.  Separate  estate — Restraint  on  anticipation — Ante- 
nuptial debt — Property  available  to  satisfy  debt — Form 
of  judgment —  Validity  of  restraint^  Exception — Settle- 
merU  of  woman's  own  property  by  hersdf^Money 
payable  by  husband  under  separation  deed — Married 

Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s,  19. — In  an  action  against  a  married  womnn,  who 
married  after  the  passing  of  the  Married  Women's 
Property  Act,  1882,  on  an  ante-nuptial  debt,  judg- 
mc'nt  was  signei  against  her  for  a  sum  to  be  paid 
out  of  her  separate  property,  whether  subject  to 
any  restraint  against  anticipation  or  not  Sub- 
sequently she  separated  from  her  husband  under  a 
det-d  of  separation,  which  contained  a  covenant  by 
the  husband  to  pay  her  a  yearly  sum  by  monthly 
instalments  for  her  separate  use  without  the  power 
of  anticipation. 

Held,  that,  on  the  true  construction  of  section  19 
of  the  Married  Women's  Property  Act,  1882,  the 
money  payable  under  the  covenant  could  not  be 
made  available  to  answer  Uie  judirmeut  Qebt,  and 
tiiat  the  judgment  ought  to  be  rectified  by  limiting 
its  operation  to  separate  property  of  the  married 
woman  not  subject  to  any  restraint  against  antici- 
pation. 

Axford  V.  Reid,  37  W.  B.  291,  22  a  B.  D.  548 
distinguished.— BiBMiNQHAM  Exoelsiob  Monbt 
Society  v.  Haywood,  C.A  ,  84 ;  [1904]  1  K.  B.  35 ; 
73  L.  J.  K.  28 ;  89  L.  T.  656. 

4.  Separate  estate — Restraint  on  ajitidpation —  Wiftfs 
contracts  during  coverture — Judgment  after  cessation  of 
ooverture^Married    Women's    Property   Act,    1893 
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(56  d:  57  VicL  c.  63),  «.  1.— A  married  woman,  who 
was  possessed  of  separate  property  with  a  restraint 
against  anticipation,  made  a  promissory  note  jointly 
with  her  hnsband.  After  the  death  of  the  hnsband 
an  action  was  brought  against  the  widow  on  the 
promissory  note,  and  judgment  was  obtained 
against  her.  On  an  application  by  the  plaintiff  for 
the  appointment  by  way  of  eqnitable  execution  of 
a  receiver  of  the  income  due  to  the  widow  from 
the  aforesaid  property. 

Held,  that,  although  in  consequence  of  her 
having  become  discovert  the  rei^raint  against 
anticipation  had  ceased,  still  the  property  wss  pro- 
tected by  section  1  of  the  Married  Women's 
Property  Act,  1893,  and  an  order  for  a  reoeiver 
could  not  be  made. 

Decision  of  A.  L.  Smith  and  Yaufthsn  Williams, 
L.JJ.,  in  BameU  ▼.  Howard,  [1900]  2  Q.  B.  784, 
49  W.  B.  DiflT.  107,  approved  and  followed. — Bbown 
V,  DiMBLEBY.  O.A..  53;  [1904]  1  K.  B.  28;  72 
L.  J.  K.  B.  35;  89  L.  T.  424. 

5.  Tcrt  committed  by  wife — Action  against  husband 
and  wife — Separate  and  inconaistent  dejencea — Married 
Women*$  Property  Act,  1882  (45  <fe  46  VicL  c.  75),  s.  1, 
eub'Hdion  2.~Bection  1,  sub-section  2,  of  the 
Married  Women's  Property  Act,  1882,  has  not 
abolished  the  common  Isw  right  to  sue  both 
husband  and  wife  for  a  tort  committed  by  the  wife 
during  coverture,  and  in  such  an  action  the  husband 
and  mie  cannot  put  in  separate  and  inconsistent 
defences. 

A  husband  and  wife  were  sued  in  the  old  common 
law  form  of  action  for  a  libel  written  and  published 
by  the  wife  during  coverture.  One  statement  of 
defence  was  delivered.  In  psragraph  1  the  husband 
said  that  so  far  as  he  was  liable,  as  the  husband  of 
the  other  defendant,  he  paid  money  into  court  in 
satisfaction  of  the  claim.  In  paragraphs  2  to  5  the 
wife  pleaded  a  denial  of  liability. 

Hcdd,  that  there  could  be  only  one  defence  to  the 
action — ^namely,  the  one  which  the  husband  put  on 
the  record,  and  that  the  inconsistent  defence  of  the 
wife  must  be  struck  out. — Bbattmont  v.  Katb»  C,A., 
241 ;  [1904]  1  E.  B.  292;  73  L.  J.  K.  B.  213;  90 
L.  T.  51. 

6.  Trustee-mortgagee — Transfer  of  mortgage — Deed 
not  acknowledged^ikire  truetee^Married  Women*$ 
PropeHy  Act,  1882  (45  <fe  46  Vict,  c  75),  $.  %— Trustee 
Act,  1893  (56  cfc  57  Vict.  c.  53),  a.  16.— Two  trustees 
for  sale,  of  whom  one  was  a  lady,  sold  land,  and 
next  day  took  a  mortgage  from  the  purchaser  for  a 
sum  expressed  to  belong  to  them  on  a  joint  account 
The  lady  having  afterwards  married,  she  and  her 
cc-mortgagee  transferred  the  mortgage,  and,  on  a 
sale  by  a  ptrrson  dmving  title  under  the  transferees, 
tbe  purchaser  objected  that  the  deed  of  transfer  had 
not  been  executed  \p9  the  husband  of  the  married 
woman  or  acknowledged  by  her.  The  vendor 
replied  tbat,  being  a  mortgagee,  she  could  convey 
as  a  feme  sole  according  to  the  decision  in  Jn  re 
Brooke  and  Fremlin'e  Contract,  46  W.  B.  442,  [1898] 
1  Oh.  647. 

H«*ld*,  following  that  case,  that  the  purchaser's 
requisition  had  been  satisfactorily  answered. — Wb8T 
AND  Habdy,  Be,  Ch.D,  Farwell,  J.,  188;  [1904] 
1  Oh.  145 ;  73  L.  J.  Oh.  91 ;  89  L.  T.  579. 

See  also  Justices,  3. 

MASTBB  AND  SBBYANT  :— 

1.  Clerk  in  bank — Qualified  to  receive  retiring 
allowance — **  Betiring  with  the  consent  of  the  directors  " 
— Ad  by  clerk  contrary  to  the  policy  of  the  bank — 
Intimaiion  to  clerk  to  resign— Bight  to  pension. — 
When  a  derk  breaks  an  imwritten  but  well  recog- 
nized rule  of  his  employer,  and  reoeives  in  conse- 


quence a  letter  requiring  him  to  resign,  that  notiee^ 
although  polite  instead  of  petemptory  langnaga  wis 
used,  is  a  dismissaL 

Held,  therefore,  that  the  plaintiff,  who  bad 
received  such  a  notice,  was  not  entitled  to  a  raCirinf 
allowance ;  one  of  the  conditions  on  which  sobh  an 
allowance  was  granted  being  that  the  apptiosnt 
"retired  with  the  consent  of  the  dtreotota."— 
Stxphskson  v.  Loin>oir  Jonrr  Stock  Bask*  CJL^ 
183. 


2.  Contract  to  stwply  carriage  tind  driver  to 
mercial  traveller — Choas  left  in  carriage — ObUgaOsm 
to  take  care  of  carriage  during  temporary  absemee  of 
traveller — Larceny  by  coachman — Ltahilitjf  of  j^ 
master  for  2om.— The  plaintiff,  a  wholesale  jewelkr, 
entered  into  a  contract  with  the  defendant^  a  job- 
master, for  the  hire  of  a  brougham  and  driver  for 
the  use  of  the  plaintiff's  traveller,  and  the  brooghas 
was  fitted  for  the  purpose  of  such  use.  The  traveDer 
left  the  brougham  in  the  street  for  the  pnrpoee  of 
getting  his  lunch,  and  while  he  was  away  tlM 
contents  of  the  carriage  were  stolen,  with  the 
oonoivaace  of  the  ooachman. 

Held,  that  the  defendant  was  liaUa,  becsis 
there  was  an  obligation  on  him,  by  virtue  ol  the 
contract,  to  pro^e  a  careful  and  trustworthy 
driver  who  would  safeguard  the  oontents  of  tiM 
brougham  during  intervals  when  the  traveller  would 
be  necessarily  a^ent,  and  that  the  defeodant  was 
not  the  less  liable  because  the  breach  of  oontraet 
was  occasioned  by  a  criminal  act  on  tlie  pari  of  the 
defendant's  servant 

Abrahams  v.  BuUoek,  50  W.  B.  626,  loUowed.— 
Ohsbhibb  i;.  Bailkt,  K.B.D.,  631. 

3.  Employers*  liability — Accident — OompensMom^ 
Accident  arising  out  of  and  in  the  course  of  ea^ioy- 
ment^Workmen*s  Compensation  Aet^  1897  (60  A  61 
Vict*  c.  37),  a.  1,  sub-section  1. — ^In  an  artitnaim 
under  the  Workmen's  Gompensatioa  Act,  1897,  it 
appeared  that  the  deceased  workman  was  an  esigiDe- 
driverinthe  employment  of  a  railway  oonipaay; 
that  it  was  his  duly  to  sign  on  for  work  at  7.i5 
every  morning  at  an  engine-shed  near  to  whkh  hi 
lived  and  to  which  he  could  get,  without  liiussiiif 
the  line,  by  a  path  running  by  the  side  of  the  lias 
from  the  road  in  which  he  lir&d ;  that  on  tlia  day 
of  the  accident  he  left  home  at  6  o'dook  mod  waat 
along  the  line  in  the  contrary  direotioQ  to  a  aigiial- 
box,  which  was  in  the  middle  of  the  pennaiient  way 
about  a  quarter  of  a  mile  distant  frcon  the  engiae- 
thed,  in  order  to  ask  the  signalman  a  qoeatinai  aboat 
the  time  of  the  passing  of  a  train  which  he  was 
chargi-d  with  havmg  run  late  a  few  days  bafon ; 
and  thskt  while  he  was  making  his  way  baok  a«oag 
the  line  from  the  signal-box  to  the  engine  abed  hi 
was  acddectally  run  over  by  an  engine  and  killed. 

Held,  that  the  aoddent  did  not  arise  out  o€ 
in  the  course  of  the  deceased's  employmeat. 
Benson  v.  Lanoashibb  and  Yorxshibx  Raelwat 
Co.,  C.A.,  243;  [1904]  1  K.  B.  242 ;  73  li.  J.  K.  & 
122 ;  89  L.  T.  715. 

4.  Employers*  liability — Accident — Compeneatiom  ■ 
Accident  arising  out  of  and  mi  the  course  of  tkesmr 
ployment — Death  from  liglUning — Workmen's  CW- 
pensation  Act,  1897  (60  ik  61  VicL  c.  37),  s.  1»  sa^ 
section  1. — A  bricklayer  was  killed  bj  Itchtaaff 
while  working  at  a  height  of  23  feet  above  tbe  l&ed 
of  the  ground  on  a  scaffolding  whidi  waa  baiaf 
uied  for  the  purpose  of  oonstruciing  a  broldiay 
more  than  30  feet  in  height.  In  prooeediDga  taias 
by  his  widow  under  the  Workmen's  OoaipcnaatBa 
Act,  1897,  expert  evidence  was  given  to  the  •Msdi 
that  the  deceased  man's  ri»k  of  being  atnaek  W 
lightning  was  appre«iably  increased  by  rsMoa  et 
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the  exposed  pontion  in  whioh  he  wm  working  at 
the  ttme. 

Held,  that  the  oonntj  court  judge  was  justified 
in  oomiDg  to  the  oonoluuon  that  the  deceased  was 
kiJled  by  an  accident  arising  out  of,  at  well  a«  in 
the  course  of,  his  enip^oynofnt. — Andbsw  v,  Fails- 
woBTH  Industrial  SooiaTY,  (7.4.,  461;  [1904]  2 
K.  B.  32;  73  L.  J.  K.  B.  510;  90  L.  T.  611. 

5.  EmpioyerB*  liahility — Accident — Compensation — 
Agreement — BegiBtration  of  memorandum — Genuine^ 
nesB — WoThmn*9  Compensation  Act,  1897  (60  <fc  61 
Vict,  c  37),  Schedule  IL,  «.  8.— Schedule  II., 
section  8,  of  the  Workmen's  Oompennation  Act, 
1897,  provides  that  where  the  amount  of  compenia- 
tion  under  the  Act  shall  have  been  ascertained  by 
agreement,  a  memorandum  thereof  shdl  be  sent  by 
any  party  interested  to  the  n^gistrar  of  the  county 
court,  wbo,  "on  being  satisfi^  as  to  its  genuine- 
ness," shall  record  it  in  a  special  register. 

Held,  that  the  registrar  could  not  refuse  to 
record  the  memorandum  merely  because  owing  to 
altered  circumstances  the  workman  was  no  longer 
entitled  to  the  amount  of  compensation  fixed  by  the 
agreement,  but  that  his  only  duty  was  to  ascertain 
whether  the  memorandum  accurately  represented 
the  agreement  which  h«d  been  entered  into. — 
Bulks  v.  Midland  Railway  Co.,  K,B.D.  ;  [1904] 
1  K.  B.  503;  73  L.  J.  K  B.  179 ;  90  L.  T.  433. 

6.  Employere*  liahility — Acddent^Compensation — 
Appeal — Costa — Be/usal  of  judge  to  direct  review  of 
taxation— Workmen's  Compensation  Act,  1897  (60  <fe 
61  Vict.  c.  37),  Schedule  /.,  clause  12;  Schedule  IL, 
clause  4.— An  appeal  will  not  lie  to  the  Court 
of  Appeal  from  the  refusal  of  a  county  court 
judge  to  direct  a  review  of  taxation  of  ti^e  costs  of 
an  application  to  vary  a  weekly  payment  under 
Schedule  I.,  clause  12,  of  the  Workmen's  Com- 
pensation Act,  1897.— RiOBY  &  Co.  V.  Cox,  C.A,. 
195;  [1904]  X  K.  B.  358;  73  L.  J.  K.  B.  80;  89 
L.  T.  717. 

7.  Employers*  liahility  —  Accident — Compensation 
— Apprentice — In/ant^  Election  hy  in/ant  to  claim 
under  Workmen's  Compensation  Act,  1897 — Agree- 
ment not  for  the  henefit  of  in/ant — Suhsequent  action 
to  recever  damages  at  common  law — Workmen's  Com- 
pensaiion  Act,  1897  (60  &  61   Vict.  c.  37).  s.  1,  suh- 

section  2  (b);  «.  7,  suh- section  2.— An  appreutice, 
who  was  an  infant,  met  with  an  accid«*nt  in  the 
course  of  his  employment,  and  he  agreed  with  his 
employers  to  accept  a  weekly  payment  amounting 
to  naif  his  wages  in  compensMtion,  and  signed  a 
receipt,  which  stated  that  he  elected  to  accept  t>^is 
sum  under  the  Workmen's  Compensation  Act,  1897, 
in  full  satisfaction  and  discbarge  of  ail  claims  for 
compensation.  Subsequently  he  brought  an  action 
against  his  employers  at  common  law  for  damages 
in  respect  of  the  same  injuries,  based  on  their 
oeglignnce  in  not  having  fenced  the  machioe  plane. 

Held,  that  the  Act  by  including  an  apprentice  in 
the  general  word  "  workman "  did  not  alter  the 
law  applicable  to  contracts  made  by  infants,  and 
that,  it  not  being  for  the  iufaut's  beoiefit  to  accept 
compensation  under  the  Workmen's  Compensation 
Act,  1897,  his  election  to  accept  the  same  did  not 
bind  him,  and  his  claim  under  the  Act  was  there- 
fore no  bar  to  his  common  law  right  to  sue. 

Decision  of  Bruce,  J.  (19  Times  L.  B.  665), 
affirmed.  —  Stephens  v,  Dudbridoe  Ibonworks 
Co.,  C.A.,  644 ;  [1904]  2  K.  B.  225 ;  90  L.  T.  838. 

8.  Employers'  liahility — Accident — Compensation — 
Arising  out  of  and  in  the  course  of  employment — 
Unexplained  accident— Burden  of  proof  — Inference  of 

/act — Presumption  —  Workmen's    Compensation  Ad, 


1897  (60  <fc  61  VicL  c.  37),  s.  1,  suh-section  1.— In 
an  arbitration  under  the  Workmen's  Compensation 
Act,  1897,  it  appeared  that  the  deceased  workman, 
who  was  a  fireman  in  the  service  of  a  railway 
company,  was  travelling  by  train,  as  he  had  a  right 
to  do,  after  he  bad  finished  work  for  the  day,  from 
the  place  where  he  had  left  his  ergine  to  the  station 
where  it  was  his  duty  to  report  himself,  and  that  he 
fell  from  the  train  and  was  killed.  It  was  admitted 
tbat  the  fall  was  the  result  of  an  accident,  and  that 
the  accident  happened  in  the  coturse  of  his  employ- 
ment. The  evidence  as  to  how  the  accideiit 
happened  was  that  he  had  a  basket  with  him  wh-n 
he  got  into  tbe  train,  and  that  he  stood  up  to 
put  it  into  the  rack,  that  the  train  began  to  move 
on  while  he  was  standing  by  the  door  and  that 
almost  immediately  afterguards  he  fell  out. 

Held,  that  there  was  evidence  to  justify  tbe 
county  court  judge  in  drawing  the  infereuce  of  fact, 
apart  from  any  question  of  presumption,  that  the 
accident  not  only  happened  in  the  course  of  the 
employment,  but  also  arose  out  of  the  employment. 

— POMFBBT  V.  LANOASHIBB  AND  YOBKSHIBE  BAIL- 

WAY  Co.,  C.4.,  66;  [1903]  2KB.  718;  72 
L.  J.  K.  B.  729  ;  89  L.  T.  176. 

9.  Employers'  liahility — Accident — Compensation — 
Average  weMy  earnings — Beview  ofwtddy  payment — 
Fall  in  wages — Workmen's  Compensation  Act,  1897 
(60  A  61  Vict.  c.  37),  Schedule  /..  dauses  1  (b).  2,  12. 
— A  haulier  in  a  colliery  was  injured  by  an  accident 
which  for  a  time  totally  incapacitated  him  for  work, 
and,  hy  arraogement,  his  employers  paid  him  one- 
hal{  his  weekly  wages  as  oompensai^n  under  the 
Workmen's  Compensation  Act,  1897.  Subsequently 
he  was  able  to  do  light  work,  and  his  employers 
took  him  back  into  their  employment  as  a  lamp 
man,  and  paid  him  the  same  amount  of  wages  as 
hauliers  were  then  receiving,  hauliers'  wages  having 
f alleu  since  the  accident.  Tne  employers  thereupon 
discontinued  tiie  weekly  payment.  The  woTkoiau 
filed  a  request  for  arbitratic  n  under  the  Act  of  1897 
to  assess  the  weekly  payment.  The  county  court 
judge  refused  to  awara  any  weekly  payment  upon 
tbe  ground  that  the  maximum  wbich  had  been 
originally  fixed  on  the  average  weekly  earnings 
before  the  accident  was  subject  to  variation  accord- 
ing to  the  variation  in  the  wages,  and  that,  as  the 
wages  which  the  workman  was  receiving  were  the 
same  as  he  would  have  received  if  there  had  been 
no  accident  and  he  bad  continued  in  the  same 
employment,  he  was  not  entitled  to  any  weekly  sum 
as  compensation. 

Held,  tbat  the  county  court  judge  was  wrong  in 
holding  that  the  original  maadmum  was  subj^ct  to 
variation,  and  that  he  was  bound  as  a  matter  of  law 
to  award  th«4  workman  no  weekly  sum  as  compen- 
sation, but  that  he  should  consider,  in  the  exercise 
of  his  discreti  tn,  whether  he  would  award  any,  and 
if  so  what,  proportion  of  the  difference  between  the 
wages  earned  by  the  workman  previous  to  the 
accident  and  the  wages  which  he  was  earning  in 
the  new  employment  since  the  accid<»nt. — Jambs  v. 
OoEAN  Coal  Co.,  C.A,,  497 ;  [1904]  2  K.  B.  213  ; 
90  L.  T.  834. 

10.  Employers'  liahility — Accident — Compensation 
— Award  hy  arhitrator  appointed  hy  a  county  court 
fudge — Appeal  to  Court  of  Appeal —  Workmen* s  Com- 
pensation  Act.  1897  (60  &  61  Vict.  c.  37)  Schedule  IL, 
clause  4.  —  Under  the  Workmen's  Compeosation 
Act,  1897,  no  api>eal  lies  direct  to  the  Court  of 
Appeal  from  the  a^^ard  of  an  arbitrator  appointed 
by  a  county  court  judge  to  assess  a  claim  for  com- 
pensation under  tbat  Act. — Oibson  v.  Wobmald, 
O.A.,  661 ;  [1904]  2  K.  B.  40 ;  73  L.  J.  E.  B.  491. 
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11.  Employers*  liahilUy^Aecidenl — Oompensatum 
—Building — Scaffolding — Ladder—  WorJemen*$  Com- 
pensation Act,  1897  (60  <k  61  Vict.  c.  37),  «.  7.— In 
an  arbitraaon  nnder  the  Workmen's  Compensation 
Act,  1897.  it  appeared  that  the  injured  workman 
and  another  man  were  engaged  at  the  time  of  the 
accident  in  whitewashing  the  interior  of  a  sht-d 
more  than  thirty  feet  in  height,  and  that  they  made 
use  of  a  ladder  by  either  standing  or  sitting  on  the 
mnffs  for  the  purpose  of  applying  the  whitewash 
to  the  higher  parts  of  the  shed.  The  county  court 
judge  found  as  a  fact  that  the  ladder  was  not  a 
scaffolding  within  the  meaning  of  the  Act. 

H«»ld,  that  this  finding  was  not  wrong  in  point 
of  law.— Cbowthbb  v  West  Biding  Wnn>ow 
Cleawing  Co.,  O.A.,  374;  [1904]  1  K.  B.  232;  73 
L.  J.  K.  B.  71. 

12.  Employ  era*  liability— Accident— CompenscUion 
— Costa — Review  of  amount  fiaced  by  award  or  agree- 
ment— Interlocutory  or  original  proceeding-- Discre- 
tion of  county  court  judge— Practice— Workmen* s 
Compensation  Act,  1897  (60  <fe  61  Vict.  c.  37). 
Schedule  /.,  clause  12. — A.  couoty  court  judge  has  no 
jurisdiction  to  give  a  general  direction  to  the 
registrar  that  the  costs  of  all  apphcations  under 
clause  12  of  Sohedule  I.  of  the  Workmen's  Com- 
pensation Act,  1897.  to  vary  the  amount  of  com- 
pensation fixed  by  award  or  agreement  shall  be 
treated  as  a  mere  application  in  the  matter  of  the 
arbitration,  and  not  as  mn  original  arbitration  or 
proce*^dinfr.— BiGBY  &  Co.  v.  Cox  (No.  2),  K.B.D. ; 
[1904]  2  K.  B.  208 ;  73  L.  J.  K.  B.  690. 

13.  Employers*  liability — Accident — Compensation 
—Damages — Payments  by  employer — Receipts  **  with- 
out prejudice  "— '*  Proceeding^*— Action  against  third 
person-  Exercise  of  "  opti4m  **—  Workmen*s  Compen- 
sation Act,  1897  (60  <t  61  Vict,  c  37),  s.  6.— The 
mere  fact  that  a  workman  ba«  received  money  from 
hit  employer  and  ffiven  receipts  therefor,  which 
receipts  are  expressed  to  be  without  prejudice,  does 
not  amount  to  an  exercise  of  his  option,  under 
section  6  of  the  Workmen's  Compensation  Act, 
1897,  to  proceed  against  the  employer,  so  as  to 
preclude  him  from  subsequently  pursuing  any  legal 
lemedy  which  he  may  have  a^idnst  some  person 
other  than  the  employer.  Aud  m  d<*aling  with  any 
particular  case  it  should  be  regarded  as  a  matter  of 
substance,  so  that  the  omission  of  thH  words  *'  with- 
out prejudice "  from  the  first  receipt  will  not 
irrevocably  bind  the  workman  so  as  to  make  it 
impossible  for  him  to  pursue  his  legal  remedy, 
notwithstanding  that  the  subsequent  payments 
show  that  the  parties  must,  as  between  themselves, 
have  treated  him  as  not  irrevocably  bound  by  the 
first  payment.— OuvBR  v.  Natttilus  Stxaic  Ship- 
pmaCo.,  (7.4.,  200;  [1903]  2  K.  B.  639 ;  73  L.  J. 
K  B.  867 ;  89  L.  T.  318. 

14.  Employers*  liability— Accident— Compensation 
— Dependants — Payment  to  or  for  benefit  of  dependants 
— Power  to  exclude  any  dependant — Workmen* s  Com- 

risction  Act,  1897  (60  <fe  61  Vict.  c.  37).  Schedule 
(4)  (5)  (6).— An  arbitrator  under  the  Workmen's 
Compensation  Act,  1897,  has  no  power,  when 
awarding  compensation  to  the  dependants  of  a 
deceased  workman,  to  direct  payment  of  the 
compensation  money  in  such  a  way  as  may  result 
in  the  exclasion  of  any  dependant  who  is  not  sui 
yuWs.— Maiiohestsr  v.  Caslton  Iron  Co.,  C.A., 
291 ;  89  L.  T.  730. 

15.  Employers*  liability — Accident— Compensation 
—Disease— Workmen* s  Comvensation  Act,  1897  (60  <fe 
61  Vict,  c  37),  a.  1. — ^A  workman  wHo  was  employed 
in  a  wool-oorahing  factory  had  to  oart  soma  wool 


to   the  washing   machine    in    the    factory, 
in  doinsr  so  he  had  to  pass  dose  to  some  Pe 
wool,  and  thereby  caught  anthrax,  which 
disease  commonly  imported  in  Persian  wooL 

A  workman,  who  was  employed  as  a  wool  aorter 
in  a  factory,  in  the  course  of  his  duty  had  to  handle 
Persian  wool,  from  which  he  caught  anthrax. 

Held,  that,  in  both  oases,  the  injury 
by  '*  accident"  arising  out  of  and  in  the  oonrae  td 
the  employment  withm  the  meaning  of  section  1  of 
the  Workmen's  Comp«»nsati'>n  Act,  1897. — 'HlQGixa 
V.  Campbeix.  C.A..  195 ;  [1904]  1  K.  B.  328 ;  73 
L.  J.  K.  B.  158;  89L.T.  660. 

16.  Employers*  liability — Accident — CompenMttmm 
— Dock— Ship  in  dock  —Sailor — Workmen's  Compem 
sation  Act,  1897  {00  &  61  Vict c  37),  s.  I—Faderg 
and  Workshop  Act,  1901  (1  ^.  7).  s.  104.— A  saiktr 
who  meets  with  an  acGident«l  injury  while  engaged 
in  dearing  out  the  hnld  of  a  ship  lying  in  dock  ii 
entitled  to  tne  benefit  of  the  Workmen's  Cempcnsa- 
tiouAot,  1897. 

Per  Collins,  M.B.,  and  Cosens-Hardy,  JjJ,. 
Ma 'hew.  Ii.J..  dissentinir. — Qbiffin  v.  Hotjldik 
Link  (LnciTM)).  C,A..  323;  [1904]  1  K.  B.  510; 
73  L.  J.  E.  B.  202 ;  90  L.  T.  142. 

17.  Employer's  liability — Accident — Compensation 
— Employment — Bricklayer  paid  so  much  am  homr— 
Accident  during  dinner  hour — Workman  permitted  <» 
remain  on  premises — Workmen's  CompensaMats  dd^ 
1897.  s.  1,  sub  section  1. — A  workman  employed  on 
a  building  which  exceeded  thirty  feet  in  height  wm 
paid  by  the  hour  for  the  numbed  of  hours  per  week 
that  he  was  actually  engaged  on  his  work,  not  ia* 
oluding  the  midday  dinner  hour.  The  woikiaan, 
without  beinff  under  any  obligation  to  do  so, 
remained  on  we  premisea  during  the  dmoar  hour, 
and  was  eatioff  his  dinner  under  a  wall  whii^  be 
had  been  buiMing  when  the  wall  was  blown  dowa 
and  he  was  injured. 

H«ld,  that  the  action  arose  out' of  and  in  ^ 
course  of  his  employment  within  section  1  of  the 
Workmen's  C«>mpensation  Act,  1897,  the  dinner 
hour  not  causing  a  break  in  the  workman's  eai- 
ployment  with  his  master. — Blovxtt  v.  Sawtse, 
C.A.,  503 ;  [1904]  I  K.  B.  271 ;  73  L.  J.  K,  B.  155 ; 
89  L.  T.  658. 

18.  Employers*  liability— Accident — Ccmj^eneatim 
— Factory — Building  exceeding  thirty  feet  in  height  m 
which  more  than  twenty  persons  are  employed —  Werk- 
men*s  Comj}ensation  Act,  1897  (60  A  61  VicL  c  SI), 
s.  1—Faciury  and  Workshop  Act,  1901  (I  £d.  7,  f- 
22).  a.  105,  sub-section  2.— A  building  which  exoMdt 
thirty  feet  in  height  and  in  wlHch  more  thaa 
twenty  persons,  not  being  domestic  aervanta,  an 
employed  for  wages,  is  not  constitated  a  taotey 
for  the  purposes  of  the  Workmen's  CompesiaaliaB 
Act  1897,  oy  virtue  of  section  105,  sub  sention  2. 
of  the  Factory  and  Workshop  Act  1901.^Dm  r. 
SwiPT  CiOLE  Co.,  C.A.,  483  ;  [1904]  2  K.  B.  3i; 
73  L.  J.  E.  B.  566 ;  90  L.  T.  613. 

19.  Employers*  UaMity—Acddemt—Ccmpems^tim 
— Factory— Warehouse —  Wholesale  bueimess — Wuri- 
men*ar  Compensation  Act,  1897  (60  A  61  Vid.  c  37),  •> 
7. — ^A  place  which  is  used  for  storing  goods  tat  mm 
in  a  wholesale  business,  and  as  ancillary  tbasalo,  ii 
a  **  warehouse  "  within  the  meaning  of  aanfion  7  d 
the  Workmen's  Compensation  Act,  1897. 

Burr  V  Whiteley,  19  IHmes  L.  B.  117.  " 
Grsbn  v.  Bbtttsn.  C.A.,  198;  [1904]  1  K.  B.  W; 
73  Ii.  J.  K.  B.  126 ;  89  Ii.  T.  713. 

20.  Employers*  liabaity—Aocident—Cnmpvui^* 
— "  ^octory  *'^—Workmm*s  CammmsoiiQm  Adt^  IW* 
(60  A  61  Fici.  c  37),  ••  7.— BveKj    m^mai  is  s 
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factory  within  the  meftning  of  section  7   of  the 
Workmen's  Gompensation  Act,  1897. 

Hall  ▼.  Snawden,  Hubbard,  <fc  Co.,  47  W.  E.  486, 
[1899]  2  Q.  B.  136,  is  overruled  by  Raine  v.  Jobton 
A  Co,,  49  W.  B.  705.  [1901]  A.  0.  404.— Babbett  v. 
Kemp.  C.A.,  257 ;  [1904]  1  K.  B.  517 ;  73  L.  J.  K.  B. 
138;  90L.T.  305, 

21.  EmployerB*  liability — **  Accident " — Compenaa- 
tion — Injury — Worhmen^s  Compensation  Act,  1897(60 
dh  61  Viet.  c.  37),  $,  I,  iub^aection  1. — A  workman  of 
a-veraffe  health  and  strength  unintentionally  injured 
h>msdf  by  oyerstrain  while  turning  a  machu^g  in 
the  course  of  his  ordinary  work  for  his  employer. 

H«-ld,  that  this  was  an  "  acoid'-nt "  within  the 
Workmen's  Compeusation  Act,  1897,  where  the 
word  it  used  in  the  popular  and  ordinary  sense,  and 
the  workman  was  therefore  entitled  to  compensation 
thereunder. 

D^'dsion  of  the  Oourt  of  Appeal  reversed. 

Hewey  ▼.  WhiU,  48  W.  B.  257,  [1900]  1 Q.  B.  481. 
OTerruled.— Pbnton  v.  Thobley,  H.L.,  81 ;  [1903] 
A.  0.  443 ;  72  L.  J.  K.  B.  787 ;  89  L.  T.  314. 

22.  Employers*  liability — Accident — Compensation 
— Medical  examination  of  workman — Be/usal  to 
eubmit  to  examination  by  medical  referee — Stay  of 
proceedings — Workmen* s  Compensation  Act,  1897  (60 
€&  61  Vict.  c.  37).  Schedule  I.  (11).— Where  a  work- 
man receiving  weekly  payments  under  tbe  Wurk- 
men's  Compensation  Act,  1897,  has,  on  beiog 
required  by  his  employer,  submitted  himself  to 
examioatton  by  a  medical  man  provided  and  paid 
by  the  emplover,  in  acoord«nce  with  clause  11  of 
the  first  scheaule  to  the  Act,  it  is  optional  with  the 
workman  whether  he  should  submit  himself  to 
f  orther  examination  by  one  of  the  medical  referees 
appointed  under  the  Act.  His  refusal  to  submit 
himself  to  such  furtner  examioation  is  no  ground 
for  staying  proceedings  in  an  arbitration  commenced 
by  bim  under  the  Act.  —  Nbaole  v.  Nixon*8 
NAViaATiON  Co..  C.A.,  356;  [1904]  1  K.  B.  339; 
73  L.  J.  K.  B.  165;  90  L.  T.  49. 

23.  Employers*  liability — Accident — Compensation 
I^aj'tial  incapacity —  Weekly  payment — Earnings  before 
accident— Eamingn  after  accident— Workmen's  Com^ 
pensation  Act,  1897  (60  &  61  Vict,  c,  37),  Schedule  /., 
clause  2. — Where  a  workman  claiming  comp  neation 
tinder  tbe  Workmen's  Compensation  Act,  1897,  is  at 
the  time  of  the  arbitration  only  partially  in- 
capacitated, and  has  resumed  work  and  is  earning 
wag<>s,  but  those  wages  are  less  than  half  the  wages 
he  was  eaminff  before  the  accident,  there  is  no 
g^eneral  rule  by  which  the  arbitrator  ought,  in 
assessing  compensation,  to  award  the  maximum 
wefkly  payment  allowed  by  the  Act — viz.,  a  pay- 
ment of  half  the  amount  of  the  average  weekly 
earnings  before  tbe  accident ;  but  he  must  exercise 
his  discretion  in  each  particular  case. — Webstbb  v. 
Shabp,  aA.,  275;  [1904]  1  K.  B.  218;  73  L.  J. 
K.  B.  141 ;  89  L.  T.  627. 

24.  Employers*  liability — Accident— Comp&nsaiion 
— Bailway  guard — Earnings — Lodging  allowances — 
Workmen^s  Compensation  Act,  1897  (60  <fc  61  Vict. 
c.  37),  Schedule  I.  (1),  fa)*  (>).— The  House  aflftrmed 
the  decision  of  Uie  Court  of  Appeal,  Sharpe  v. 
Midland  Bailway  Co.,  [1903]  2  E.  B.  26,  without 
hearing  the  respondent's  counsel,  holding  that  the 
lodging  allowances  were  part  of  the  earnings  of  the 
railway  guurd. — ^Midlahd  Bailway  Co.  i;.  Shabfe, 
H.L. ;  [1904]  A.  C.  349 ;  73  L.  J.  K.  B.  666. 

25.  Employers*  liability — Accident — Compensation 
— Beviewifig  award — Earnings — Business  set  up  since 
accident — Work7nen*s  Cornpensation  Act,  1897  (60  & 
61  Vict,  c  37),  Schedule  i7,  dauisi  2, 12.— Upoa  an 


application  by  employers  under  clause  12  of 
Schedule  I.  to  the  Workmen's  Compel)  Bation  Act, 
1897,  to  review  a  weekly  payment  awarded  to  tbe 
injured  workman  under  the  Act,  the  aroitrator 
must  take  into  consideration  the  fact  that  the 
workman  is  earning  profits  from  a  business  which 
he  set  up  after  thn  accident,  and  which  he  carrifs 
on  for  himself.— Norman  v.  Waldeb,  C.A..  402 ; 
[1904]  2  K.  B.  27 ;  73  L.  J.  K.  B.  461 ;  90  L.  T. 
531. 

26.  Employers*  liabUUy^Accident^Oompensation 
— Scheme  of  compensation — Bight  to  take  proceedings 
independetftly  of  Act — Workmen* s  Compensaiion  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  1,  sub  section  2  (b); 
s.  3,  sub-section  1. — A  workman  contracted  witti  bis 
employers  to  accept  a  scheme  of  compensation  iu 
substitution  for  the  benefits  which  he  might  claim 
under  the  Workoien's  Comi>ensation  Act,  1897. 
The  scheme,  which  was  duly  certified  by  tbe 
Begistrar  of  Friendly  Societies  under  section  3, 
sub- section  1,  of  the  Act,  made  provision  for  pay- 
ments in  cases  of  fatal  and  non-fatal  accidents,  and 
provided  that  the  contributions  made  by  the  em- 
ployers to  the  fund  were  to  be  iu  lieu  of  and  to 
exempt  them  from  any  further  claims  which  other- 
wise Che  workmen  m«ght  be  entitled  to  prosecute 
as  the  result  of  accidents  occurring  during  tbeir 
employment  The  workman  having  been  kified  by 
an  acdflent  arising  out  of  and  in  the  course  of  his 
employment,  his  widow  rfCt^ived  certain  weekly 
payments  under  the  scheme,  and  then  brought  an 
action  against  tbe  employers  under  the  Employers' 
Liability  Act,  1880,  to  recover  damages  for  the  d«ath 
of  her  husband. 

Held,  that  she  was  precluded  from  suing  by  sec- 
tion 1,  sub-s«>ction  2  (6),  and  section  3,  sub-section 
1,  of  the  Workmen's  Compensation  Act,  1897.— 
Taylob  v.  Hamstbad  Collieby  Co.,  C.A.,  417 ; 
ri904]  1  K.  B.  838;  73  L.  J.  K.  B.  469;  90  L.  T. 
363. 

27.  Employers*  liability — Accident — Compensation 
^Seamanr— Employers*  Liability  Ad,  1880  (43  <t 
44  Vict.  c.  42. — A  man  employed  on  a  sailmg  barge 
whose  main  duty  is  to  load  and  unload  her,  bat 
who  in  fact  assists  in  her  navigation,  such  barge 
being  suitable  for  coasting  purposes,  and  is  in  fact 
being  used  on  the  sea  reaches  of  the  Thames,  is  a 
seaman,  and  so  is  not  entitled  to  sue  for  p-rsonal 
damages  for  personsd  injuries  under  the  Employers' 
Liabilitv  Act,  1880.— Cobbett  v.  Peabob,  K.B.D.  ; 
[1904]  2  K.  B.  422;  90  L.  T.  781. 

28.  Employers^  liabiHty — Accident — Compensation 
— *•  Undertakers  "— **  Actual  use  or  occupation  *' — 
Warehouse  —  Making  additions  to — Factory  and 
Workshop  Act,  1901  (1  Ed.  7,  c.  22),  s.  104— 
Worl(men*s  Compensation  Act,  1897  (60  &  61  Vict, 
c.  37).  s.  7. — Tne  resx>ondeLts  had  contracted  with 
the  Government  to  erect  certain  pigeon-holes  or 
cupboards  in  a  warehouse  in  Woolwich  Dockyard 
for  storing  military  accoutrements.  The  warehouse 
had  just  been  built  for  the  Government  by  another 
contractor,  and  it  consisted  of  two  floors,  each 
about  25  feet  high,  the  pigeon-holes  which  were 
being  erected  by  3ie  respondents  being  on  the  upper 
floor.  A  workman  in  the  employment  of  the  re- 
spondents was  killed  by  an  accident  while  engaged 
in  the  work  of  erecting  the  pigeon-holes.  At  that 
time  the  lower  floor  was  lUready  occupied  for 
the  storage  of  military  accoutrements,  and  a 
foreman  and  two  men  m  the  employment  of  tbe 
building  contractor  were  engaged,  in  the  same 
room  where  the  respondents  were  erecting  the 
pigeon-holes,  finishing  doors,  putting  on  locks 
and  painting,  and  the  Government  by  their  owii 
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workmen  were  fixiDg  hydr%alio  cranes  at  each  end 
of  the  room.  The  olerk  of  the  works  for  the  G  »▼- 
emment  was  in  charge  of  the  work  to  see  that  it 
was  properly  carried  out  In  prooeedings  to 
assess  oompensatiou  under  the  Workmen's  Oom- 
pensation  Act,  1897, 

Held,  that  the  respondents  had  the  actnal  use  or 
ooonp^tion  of  a  defloite  portion  of  the  warehouse 
for  t^e  parpose  of  carryiog  on  the  work  within  the 
meaning  of  section  104  of  the  Factory  and  Work- 
shop Act,  1901,  and  were  therefore  uable  as  the 
undertakers  within  section  7  of  the  Workmen's 
Oompensatiou  Act,  1897. 

Bartell  ▼.  Oray  &  Co.,  50  W.  E.  310,  [1902]  1 
K  B.  225,  followed.— WEAVlNa  v.  KiBK.  a  A., 
209 ;  [1904]  1  K.  B.  213 ;  73  L.  J.  K.  B.  77 ;  89 
L.  T.  577. 

29.  Employers*  liability — Accident — Compensation 
—  Undertakers— Sub'Contrador — Repair  of  buildings 
— Sub' contract  for  supply  of  scaffolding — IndemnUy 
— Workmen* s  Compensation  Act,  1897  (60  &  61  Viet. 
c.  37),  s.  4. — J.,  having  contracted  to  paiut  the  out- 
side of  a  building  more  than  thirty  f«et  in  height, 
entered  into  a  Bub-con tract  with  P.,  whert*by  P. 
undertook  the  supply,  fixing,  and  subsequent 
removal  of  certain  cradles  to  l^  used  as  sca£foIding 
in  the  work  of  painting.  A  workman  in  the  employ- 
ment of  P.  was  accidently  killed  while  engaged  in 
the  work  of  removinic  tbe  cradles.  The  dependants 
of  the  deceased  workman  took  proceedings  under 
the  Workmen's  Compensation  Act,  1897,  against 
both  J.  and  P. 

Held,  that  the  applicants  were  entitled  to  an 
award  of  compensation  against  J.,  and  that  J.  was 
entitled  to  be  indemnified  by  P. — ^MoCabe  v.  Jop- 
LINQ,  C,A.,  358 ;  [1904]  1  K.  B.  222 ;  73  L.  J. 
E.  B.  129 ;  89  L.  T.  624. 

30.  Employers*  liability — Accident — Compensation 
— Weekly  payment — Application  to  review — Change  of 
circumstances — Res  judioara — Workmen's  Compensa^ 
tionAct,  1897  (60<fe61  Vict.  c.  37),  Schedule  /.,  clause 
12.  ^The  employer  of  a  workman  receiving  w«ekly 
payments  under  the  Workmen's  Oompensatton  Act, 
1897,  applied  for  a  review  of  the  weekly  payment, 
under  clause  12  of  the  let  schedule  to  the  Act,  upon 
the  ground  that  tbe  workman  was  no  longer  in- 
capacitated for  work. 

The  county  court  judge,  acting  upon  the  evidence 
of  medical  experts  tbat  the  workman  was  not 
incapacitated  for  work,  reduced  the  weekly  pay- 
ment to  tbe  nominal  sum  of  Id. 

Subsequently  the  workman  applied  for  a  review 
of  the  weekly  payment  upon  the  ground  that  since 
the  previous  hearing  he  had  repeatenly  been  refused, 
and  had  been  unable  to  obtain,  work  owing  to 
incapacity  arising  from  his  physical  condition 
caused  by  the  accident. 

Tbe  county  court  judge  refused  to  entertain  the 
application,  upon  the  grotmd  that  the  matter  was 
res  judicata,  and  tbat  no  cbaoge  of  circumstances 
since  the  previous  hearing  was  alleged  wbico  would 
give  him  jurisdiction  to  review  the  weekly  payment. 

Held  (allowing  the  appeal),  that  the  matter  was 
not  res  judicata,  and  that  sufficient  chan^  of 
circumstances  was  alleged  to  give  the  judge  juris- 
diction to  entertain  tbe  application. 

Crossfield  &  Sons  v.  Tanian,  82  L.  T.  Bep.  813, 
[1900]  2  Q.  B.  629,  distinicuisbed.— SHABMAif  v. 
floLLiDAY  &  Grbbnwood.  C,A.  ;  [1904]  1  K,  B. 
235 ;  73  L.  J.  K.  B.  176 ;  90  L.  T.  46. 

31.  Employers'  liability — Accident — Compensation 
^Wharf ^Steamship  lying  cUongside  wharf ^FirC' 
man—Workmen*s  Compensation  Act,  1897  (60  <k  61 
Vict.  e.  37),  a.  7.— The  appUoant,  who  was  a  seaman 


on  the  ship's  articles,  was  employed  as  a  fireman  on 
board  a  passenger  steamer,  wbich  made  daUv  trips 
from  Cardiff  to  places  in  the  Bristol  OhanneL  On 
the  evening  of  the  20th  of  August  the  steaaiflr 
arrived  at  Cardiff,  and  was  made  fast  to  m  landing- 
stage  outside  tbe  docks,  where  she  ramained  until 
the  following  morning.  She  was  timed  to  leav» 
Cardiff  at  8  15  a.m.  on  the  21st  August.  At  8.17 
a.m.  on  tbat  day,  while  she  was  still  made  fast  to 
the  landing  stage,  with  the  gangways  still  out,  die 
applicant,  while  attending  to  the  boilers,  w«i 
iMJured  by  the  bursting  of  one  of  the  boiler  tabes. 
In  proceedings  to  assess  compensation  under  the 
Workmen's  Compeosation  Act,  1897, 

Held  (by  Collins,  M.B.,  aud  Bomer.  LJ.. 
Mathew,  L.J.,  dissenting),  that  the  applioant  was 
not  at  the  time  of  tbe  accident  employed  "  about " 
the  landing[-stage,  and  therefore  not  about  m  factory 
within  section  7  of  the  Act,  his  employm«-nt  havinf 
no  coimeotion  with  the  purposes  for  which  his 
employers  had  the  use  of  tbe  landing  stage.— 
Owens  v.  Cakpbxll,  C.A.,  481 ;  [1904]  2  K.  B. 
60;  73  L.  J.  K.  B.  634 ;  90  L.  T.  811. 

32.  Employers*  luibility — Accident — Compeusaiiom 
— "  WorJnnan** — Sempstress — Whether  een^etress  is 
a  **  workman.** — A  sempstress,  who  works  at  a 
sewiog  macbine,  and  heats  irons  on  a  stove  and 
irrns  materials,  is  a  person  ''eogaged  in  manaal 
labour  *'  within  the  definition  of  "  workman  **  ia 
section  10  of  the  Employers  and  Wi  rkmen  Aet, 
1875,  and  therefore  entitled  to  the  benefit  of  the 
Employers'  liability  Act,  1880  — Matvabd  v. 
PxTBB  BoBiirBOir  (Limited),  K.B.D. ;  89  L.  T. 
136. 

33.  Truck  Ads ^  Wages— Dedudkone  — Sd-^ff- 
Sum  payable  und^r  magikrate's  order. — A  worknan 
having  absented  himself  from  work  in  brt^ch  <A 
his  contract  of  employment,  bis  employen  took 
proceedings  agaiist  him  under  the  Employen  aad 
Workmen  Act,  1875,  and  obtained  an  order  agaiast 
him  fi  r  paymeiit  of  a  sum  of  money  by  inat»liMnts 
payable  on  days  on  which  his  wages  beoame  das. 
On  the  dav  on  which  tbe  flnt  instalmait  beoaas 
payable,  the  employers  when  paying  him  his  wages 
deducted  therefrom  the  amount  of  the  instalmsBt 

Held. that  suh  deduction  was  not  an  cS«os 
against  section  3  of  t^e  Truck  Act,  1831. — ^Williams 
V.  NoBTH'S  NAYIOATIOir  CoLLisaiES,  C7.ii.,  564; 
[1904]  2  E.  B.  44 ;  73  L.  J.  K.  B.  575. 

34.  Truck  Acts— Wages— Payment  oikerwiee  ^iam 
in  coin — Payment  in  full  with  part  to  be  handed  iadt 
— Illegal  payment. — ^Tbe  respond-nt,  a  mannf^ctarer 
employiug  several  workmen,  had  since  tba  Wflck- 
men's  Compensation  Act,  1897,  adopted  the  praotaoe 
of  pa'vinff  his  workpeople  their  wages  fortnightly 
in  full,  but  at  the  time  of  such  payment  a  sfap  <rf 
paper  was  handed  to  each  workman  on  which  was 
written  a  sum  equal  to  2d.  in  the  pound  on  tht 
amoimt  of  the  wages  handed  to  the  woriancai,  aai 
the  sum  so  indicated  on  the  paper  was  then  handed 
back  by  tbe  workman  to  the  rf'q>ondent'8  nasliiir. 
This  system  was  explained  and  was  tmderatood  hf 
the  workmen  as  b^ig  intended  to  providn  for  tht 
insurance  premiums  wbich  the  emplojcr  himr 
self  paid  to  cover  his  own  liability  in  raafiecit  d 
accidents  imder  tbe  Workmen's  Compensariosi  Ad- 
In  accordance  with  this  S3rstem  the  rrspondeot  pmi 
a  workman  his  wa^  (£2  5i.)  in  full,  and  at  te 
same  time  handed  him  a  slip  of  PH^er  on  wfaieh  w 
written  4^.,  which  the  workman  then  paid  to  tkt 
respondent. 

Held,  that  there  was  not  a  payment  of  a  part  d 
the  wages  otherwise  than  in  current  ooin,  and  ckst 
the  respondent  had  oommittad  no 
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seotion    3  of  the   Track   Aot,    1831.— Ownbb  v, 
HooPKB,  K.B.D. ;  89  L.  T.  130. 
See  also  Trade  Union,  1,  2. 

MBRGEB :— 

Charge — InUatacy  of  porfioner — Owner  of  land 
neod'of'kin — No  cMminUtraHon — Merger  of  beneficial 
interest, — A  father  was  the  Bottlor  of  a  p  •rdon 
term  wbioh  became  Tested  in  his  son.  Tbe  father 
became  beoi-fljially  entitled  to  the  portion  on  the 
decease  of  his  son  intestate  in  the  father's  lifetime. 
The  father  did  not  take  ont  letters  of  administration 
to  the  son. 

H'ld,  that  it  was  for  the  benefit  of  the  father 
that  the  portion  sbonld  sink  into  the  estate.  That 
the  father's  own  beneficial  interest  in  the  charge, 
as  the  sole  next-of-kin  of  the  son,  had  merged  in 
the  estite.— P&BNOH  Brewstbb,  Be.  Waltbbs  v. 
Fbbnoh  Bbswsteb,  Ch,D.  Smn/en  Body,  J,,  377; 
[1904]  1  Od.  713 ;  73  L.  J.  Oh.  405  ;  90  L.  T.  378. 

See  also  Bankraptcy,  8. 

MBTB0P0LI8  :— 

1.  Building — Drainage  of  houaee  on  low-lying  land 
— Recovery  of  penalty — Time  for  commencing  pro- 
eeedinge— London  Building  Act,  1894  (57  <fc  58  Vict. 
c.  ccxiii,),  8S.  122,  200,  Buh-section  9.— Section  122 
of  tbe  London  BoUding  A.ct,  1894,  enacts  that  **  It 
shall  not  be  lawful  lor  any  person  npon  land  of 
which  the  surface  is  below  th«ileyel  of  Trinity  high- 
water  mark,  and  which  is  so  situate  as  not  to  admit 
of  being  drained  by  gravitation  into  an  existtog 
sewer  of  the  oonncll,  to  erect  any  building  to  be 
used  wholly  or  in  part  as  a  dwelling-house  •  •  . 
except  with  the  permission  of  tbe  council." 

Low-lying  land,  if  it  is  situate  at  such  a  level 
that  the  drainane  from  it  finds  its  way  by  gravita- 
tion into  an  existing  sewer  of  the  council  under  the 
ordinary  conditions  of  the  sewer,  does  not  come 
with*n  the  abovA  prohibition  merely  because  that 
«ewer  during  a  substantial  numb<*r  of  days  in  each 
year  is  so  surcharged  with  flood  water  that  the 
drainage  is  then  prevented  from  passing  into  it. 

Proceedings  to  recover  a  penalty  under  section  200, 
sab-section  9,  of  the  Aut,  for  contravenmg  the 
above  section  are  in  time  if  thf^y  are  taken  within 
six  months  of  the  completion  of  tbe  erection  of  the 
building,  although  more  than  six  months  have 
elapsed  since  the  cnmmencement  of  tbe  erection. — 
Sijjs  V.  London  County  Council.  K.B,D,,  381 ; 
[1904]  1 K.  B.  283 ;  73  L.  J.  K  B.  151 ;  90  L.  T.  206. 

2.  Building — Raising  party ^waU  by  building  owner 
— Lease  of  premises — Subsequent  user  of  raised  party- 
wall  by  adjoining  oumer — night  of  lessee  to  proportion 
of  expense  of  raising  wall — London  BuUding  Act, 
1894(57  <fc58  Vid,  c.  ccxm.),  m.  88-95.— The  owner 
of  a  house  in  London,  acting  under  the  powers 
of  the  London  Bailding  Act,  1894,  raised  at  his 
own  expense  tbe  party- wall  separating  that  house 
from  the  adjoining  one.  Subsequently  he  granted 
a  lease  of  the  house  to  the  appellant  for  twenty- one 
years.  Tbe  respondent,  who  was  the  owner  of  tbe 
adjoining  house,  being  desirous  of  rebuilding  the 
house,  served  notice  on  the  appellant  of  the  work 
which  he  proposed  to  execute,  and  which  included 
tbe  use  of  the  raised  party -wall  beyond  tbe  use 
thereof  made  by  h*m  b^^fore  the  alteration.  The 
appellant  did  not  exprens  his  consent  to  the  notice, 
and  the  matters  in  difference  were  thereupon 
referred  to  arbitration  in  accordance  with  the  pro- 
visions of  the  Act.  The  appellant  claimed  {inter 
alia),  under  section  95,  sub-section  2,  of  the  Act, 
a  proportion  of  the  original  expense  of  raising  the 
pitfty-wall,  such  claim  being  made  in  respect  of 
the  iiicreased  user  thereof  by  the  respondent.    The   ^ 


arbitrators  awarded  the  appellant  a  sum  of  money 
in  respect  of  this  claim. 

Held,  that  tbe  arbitrators  had  no  jurisdiction  to 
entertain  tiie  claim,  as  the  Act  only  contemplated 
a  proportion  of  the  original  expense  of  raising  the 
party- wall  bemg  paid  to  the  person  who  actuall/ 
incurred  the  expense,  and  not  to  a  person  who 
became  tenant  after  the  expense  h^d  b<Mm  inonrtAd. 
— Stonb  and  Hastib.  Rb,  C.A.^  130;  [1903]  2 
K.  B.  463;  72  L.  J.  K.  B.  846 ;  89  L.  T.  353. 

3.  Contract  between  members  of  the  corporation  and 
a  company — Interest  of  a  member  as  shareholder — 
"  Interested  or  concerned  in  any  company  " — City  of 
London  Sewers  Act,  1848  (11  <fc  12  Vict  c  dxni,),  s. 
42— C%  of  London  Sewers  Act,  1851,  s,  53.— The 
42nd  section  of  the  City  of  London  Sewers  Act, 
1848,  provides  that  any  contract  entered  into  by 
any  commissioner  of  sewers  or  member  of  the  cor- 
poration, by  or  on  behalf  of  the  commissioners, 
who  is  "  directly  or  indirectly  interested  or  con- 
cerned "  therein  shall  be  void.  The  prohibition  of 
such  contracts  extends  to  the  case  where  members 
of  the  corporation  are  shareholders  in  a  company 
at  the  time  when  the  contract  with  the  City 
Corporati  ^n  is  entered  into,  but  does  not  apply 
where  members  subsequently  become  shareholders 
in  a  company  to  which  tbe  contract  is  transferred. 

Decision  of  the  Court  of  Appeal  (49  W.  B.  306. 
[1901]   1  Ch.  602)   affirmed.— City   OF   London 

SiLBOTBIO  LiGHTINa  Co.  V.  LONDON  CORPORATION, 

H.L.,  158  ;  [1903]  A.  0.  434 ;  72  L.  J.  Ch.  737  ;  89 
L.  T.  310. 

4.  Drain  or  sewer — Combined  system  under  order — 
Authority  given  to  surveyor  to  approve  by  sanitary 
authority, — In  1868  the  o«mer  of  cert«in  houses 
applied,  in  pursuance  of  tbe  Metropolis  Manage- 
ment Act,  1855,  for  permission  to  drain  the  houses 
by  m*'ans  of  a  combined  dr«in. 

The  applicat  on  was  filed  in  a  book  and  signed  by 
the  surveyor  of  the  sanitary  authority  as  approved, 
in  pursuance  of  a  resolution  passed  by  such  sanitary 
authority  authorizing  the  surveyor  <*  to  grant 
applioations  for  house  drainage  when  they  are 
regular,  involving  no  special  point  for  the  considera- 
tion of  the  board.*' 

There  was  no  other  evidence  of  the  approval  of 
the  sanitary  authority  or  of  an  order. 

Held,  that  thn  pipe  drnining  the  houses  was  a 
sewer  and  notadnun. — HiQH  v,  BrLUNOS,  K.B.D. ; 
89  L.  T.  550. 

5.  ** Drain^'  or  *' sewer** — Order  for  combined 
drainage —  Plan—  Connection  not  shown  on  plan — 
Unauthorized  act.— A  metropolitan  vestry  passed  a 
resolution  adopting  a  plan  for  the  oombinea  drain- 
age of  two  contiguous  houses,  Nos.  27  and  29,  in  a 
street.  The  plan  merely  showed  tbat  the  drains, 
which  were  represented  by  single  lines,  passed 
diagonally  underneath  the  houses  and  united  in 
front  of  them  before  entering  the  sewer  in  the 
street ;  it  did  not  show  in  detail  all  the  particular 
drains  which  were  intended  to  be  provided  within 
the  combined  area.  On  tbe  drains  being  con- 
structed, a  connection  was  made  between  the  drain 
of  No.  29  and  a  sink  at  the  back  of  No.  27.  It  was 
found  as  a  fact  that  this  connection  had  been  made 
with  the  approval  of  tbe  vestry's  surveyor. 

Held,  that  the  drain  of  No.  29  was  a  "  drain " 
and  not  a  "sewer"  witbin  section  250  of  the 
Metropolis  ManAgemeut  .Act,    1855.  —  Hxayer^s 

EXBOUTORS  V.  PULHAM  BOROUGH  COUNCIL,  E,B.D, ; 

[1904]  2  K.  B.  383 ;  73  L.  J.  K  B.  715. 

6.  Drainage^Removal  of  old  disused  drains^Bye- 
law  or  regulation  and  diredion— Metropolis  Manage- 
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ment  Ad.  1855  ri8  <fe  19  Vid.  c.  120),  m.  76,  83.— 
By  regulation  29  of  the  respondents  all  disused 
drains  were  to  be  broken  np  and  destroyed,  and 
the  materials  and  foul  earth  removed  and  dry  earth, 
ballast,  or  brick  rabbish  substituted. 

By  section  83  of  the  Metropolis  Management 
Act,  1855,  a  penalty  is  provided  if  any  drain 
thereinbefore  mentioned  is  found  not  to  have  been 
provided  according  to  the  directions  or  regulations 
of  the  re8pond<>nt8. 

The  appellants  constructed  new  drains,  which 
were  oounected  with  the  respondents'  s^wer.  On 
the  premises  were  old  and  disused  drains  which 
were  not  physically  joined  or  connected  with  the 
new  drains.    The  old  drains  were  not  taken  out. 

Held,  that  the  regulation  was  rightly  made,  and 
the  appellants  were  properly  convicted  for  con- 
structing the  new  drain  not  in  accordance  with  the 
directions  of   the  respondents. — London    School 

BOABD  V.  FXTLHAH  BOBOUGH  COUNOIL,  K,B.D.  ;   90 

L.  T.  116. 

7.  Drains — Byt'laws — Reconstrudum  of  drain  of 
old  building — Necessity  of  intercepting  trap — Work 
"  in  any  building  " — Mdropolis  Management  Ad, 
1855  (18  &  19  Vid.  c.  120),  s.  202.— By  a  bye-law 
made  under  the  powers  of  the  Metropolis  Manage- 
ment Act,  1855,  it  was  provided  that  evt-ry  jperson 
who  should  conttruot  or  rdoonstraot  any  pipe  or 
drain,  or  other  means  of  c^mmuoicating  with 
sewers,  so  far  as  be  should  effect  any  such  works 
'*  in  any  building  "  erected  before  the  confirmation 
of  the  bye-la ws,  should  provide  in  such  drain  a 
suitable  and  efficient  interesting  trap. 

Held,  that  the  word  **  in  " — in  ike  words  "  in 
any  building  " — meant,  not  '*  inside  the  building," 
but  ''in  connection  with  the  buildiog,*'  and  that 
consequently  the  bye-law  applied  to  the  recon- 
struction of  a  drain  in  connection  with  an  old 
building  erected  before  the  confirmation  of  the 
bye-laws,  as  the  reconstruction  of  the  drain  was  a 
work  *'  in"  such  building,  although  such  drain  was 
outside  the  building,  and  that  such  drain  ought  to 
be  reconstructed  with  an  efficient  intercepting  trap, 
as  required  by  the  bye-law. — Kingsland  v.  Habbn, 
K.B.D.;  90L.T.  449. 

8.  **  DweHing-house"--'*  To  be  inhabited  or  adapted 
to  be  in?Mbited  by  persons  of  the  working  class" — 
Intention  and  adaptation  of  houses  for  persons  of 
working  class  only — London  Building  Ad,  1894  (57 
&  58  Vid,  c.  ccxiii,),  ss,  13  (5),  150 — London  Building 
Ad,  1894  {Amendment)  Ad,  1898  (61  d:  62  Vid.  c, 
cocxxvii,),  s,  4. — By  section  13  (5)  of  tbe  London 
Building  Act,  1894,  a  person  may  under  the  oonii- 
tions  therein  prescribed,  without  the  consent  of  the 
London  County  OouncD,  alter  or  re<  erect  a  building 
or  structure  existing  at  the  time  of  the  passing  of 
the  Act,  but  so  that  such  re-erected  building  shall 
not  be  within  the  prescribed  distance  from  the 
centre  of  the  roadway  except  in  so  far  as  the  exist- 
ing building  was  within  the  prescribed  distance; 
and  the  sub-section  ends  with  the  proviso,  as 
amended  by  section  4  of  the  London  Bmlding  Act, 
1894  (Amendment)  Act,  1898 :  *'  Provided  always, 
that  no  dwelling-house  to  be  inhabited  or  adapted 
to  be  inhabited  by  i>ersoiBs  of  the  working  dass 
shall  without  the  consent  of  the  council  be  erected 
or  re-erected  within  a  distance  of  twenty  feet  from 
the  centre  of  the  roadway  to  a  height  exceeding 
the  distance  of  the  front  or  nearest  external  waU 
of  such  building  from  the  opposite  side  of  such 
street." 

Held,  that  the  words  "  to  be  inhabited "  mean 
"  intended  to  be  inhabited,"  and  that,  with  regard 
to  such  intention,  the  proper  test  to  apply  is :  If 


the  builder  constructs  ihe  houses  in  snidL  m 
that  it  is  practically  certain  that  when  < 
they  would  ultimately  be  inhabited  by  persoos  of 
the  working  class,  and  that  their  ultimate 
tion  would  be  to  become  working-dlass 
although  th«y  might  be  in  the  hands  of  inter- 
mediate tenants,  then  they  are  *' dweUing-houses 
to  be  inhabited  by  the  workini;  dass " ;  and  tiit 
mere  fact  that  the  builder  had  no  intentioa  that 
the  houses  should  be  occupied  by  peraons  of  the 
working  class  only,  but  that  he  intended  them  lor 
occupation  by  anyone  who  might  take  them,  doss 
not  prevent  tiiem  from  being  '*  dweUing-hooaas  to 
be  inhabited  by  the  working  dass." 

Hdd.  further,  with  regard  to  the  question  of 
adaptation,  that  the  proper  test  as  to  wbether  tiie 
houses  are  ''adapted  to  oe  inhabited"  by  pecsoos 
of  the  working  class  is  not  whether  the  honees  ars 
specially  adapted  for  habitation  by  persona  of  the 
workicg  dass  only,  but  whether  th«>7  are,  by 
reason  of  their  structure,  substantially  adapted  for 
habitation  by  persons  who  hve  in  the  same  way  as 
the  working  dass  live— that  is,  in  small  flats  or 
separate  tenements  in  the  same  honse  and  who 
would  be  liable  to  th*  same  danger  of  ovetcrowtog. 
— Cbow  v.  Davis,  K.B,D.  ;  89  L  T.  407. 


9.  Notice  before  beginning  to  bttild — AuthoHty  < 
f erred  on  dock  company  by  private  Ad 
with  public  Ad — Surrey  Commercial  Dock  Ad^  18di 
(57  &  58  Vict  c.  dxmi,).  s.  A—Mdropolie  Mamofe- 
ment  Ad,  1855  (18  &  19  Vid.  c.  120).  s.  76  —The 
appellants,  a  dock  company  incorporated  by  Act 
of  Parliament,  obtained  in  1894  statutory  sntbonty 
to  extend  and  alter  their  works.  In  order  to  earry 
out  those  alterations  it  became  neo^aaarj  for  the 
appellnnts  to  pull  down  a  certain  building  and  ersot 
anotber  on  another  site  within  the  dock  pcvmisss. 
This  work  they  carried  out,  but  gave  no  notiee  to 
the  local  authority  of  their  intentkm  to  eceot  the 
new  building. 

Held,  that  there  was  no  duty  on  the  purt  of  the 
appellants  to  give  such  notice  of  their  intention  to 
build  under  section  76  of  the  Metropolis  Haiiaga- 
ment  Act,  1855,  which  section  provides  that  before 
beginning  to  lay  or  dig  out  the  fonndatftona  of  aay 
new  building  seven  days*  notice  is  to  be  given  to 
the  local  authority  by  the  person  intendtog  to 
build,  as  the  control  of  the  local  authority 
that  Act  was  inconsistent  with  tiie  pov 
ferred  upon  the  appellants  under  their 
authoritv.— SuRBBY  Coiqckroial  Docks  Oa  «. 
BEBMONDSBY  Ck)EP0BATI0W,  IT.ff.Z).,  446 ;  [I9M' 
1  K.  B.  474 ;  73  L.  J.  K  B.  293;  90  li.  T.  123. 


10.  Obstrudion — Information  laid  ly  a» 
of  streets— **  On  behalf  of"  borough  eomeO— 
VcUidity. — ibi  inspector  of  streets  mmj  lay  nu  is- 
formation  for  an  ofiEenoe  under  section  60  (7)  of  tfa 
Metropolitan  Police  Act,  1839,  and  it  oankea  ao 
difference  that  it  purports  to  be  laid  **08i  behaili 
of  "  a  borough  council. — Atj«¥^att  v.  Habdoabtije, 
K.B.D.;  89L.T.  553. 

11.  Open  space—Hoarding — Adjoming  lawilim^mi 
— Access  of  light — Building — Bight  to  ma  laiThid' 
joining  Attorney- General — MetropolHan  Opem  Smmem 
Acts,  1877  (40  &  41  Vid.  c.  35),  a.  1 ;  IWl  (44  i 
45  Vid.  c.  34),  a.  7  ;  1887  (50  &  51  Vict,  c  3S)1  s.  4 
—DUused  Burial  Grounds  Ad,  1884  (47  S  48  VidL 
c,  72),  s,  3. — A  local  authority  has,  midsr  tkt 
Metropolitan  Open  Spaces  Aota,  1877,  1^1.  ml 
1887,  and  the  Disused  Burial  Chonnda  A0t«  ISM. 
control  over  open  spaoes  for  limited  pnrpoees  on^ 
It   cannot,    for  example,  use  its  mteteat   in  a 


disused  burial  ground  either  lor  the  pupoee  ef 
compelling  an  adjoining  owner  to  give  the  j    ^ " 
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m  right  of  way  elsewhere  or  to  prevent  the  aoquin- 
tion  by  an  adjoining  owner  of  any  rights  in  respect 
of  any  new  bnilding  he  may  erect. 

B.,  an  adjoining  landowner,  erected  flats  over- 
looking an  open  space.  The  local  authority 
threatened  to  erect  a  hoarding  in  the  open  space 
which  would  interfere  with  B.'s  lights.  B.  there- 
npon  brought  an  action  for  an  injunction  to 
restrain  the  council  from  erecting  any  such  screen 
as  would  interfere  or  cause  damage  to  himself  and 
the  tenants  of  hit  flats. 

Beld,  that  B.  was  entitled  to  an  injunction. 

Judgment  of  Buckley,  J.  (51  W.  R.  109).  reversed. 
— BoYOB  V,  Paddinoton  Bobouoh  Ooukoil.  C.4., 
1 14  ;  [1903]  2  Oh.  556 ;  72  L.  J.  Ch.  695  ;  89  L.  T. 
383. 

12.  Public  health — Nux$ance  —  Intimitation  notice 
threatening  proceedinge  —  Repair  of  sewer  in  eon- 
sequence  of  such  notice — Right  of  owner  to  recover 
cost  of  work  from  sanitary  authority  —  Voluntary 
work — Work  done  under  compulsion — Public  Health 
(London)  Act,  1891  (54  <fc  55  Fict.  c.  76),  ss.  3,  4.— 
The  plaintiff,  the  owner  of  certain  premises,  was 
servea  by  the  defendants  with  an  intimation  notice 
und-'r  section  3  of  the  Public  Health  (London)  Act, 
1891,  of  the  ezistf^nce  of  a  nuisance  on  bi«  premises, 
and  requiring  him  to  abate  the  same  within  seven 
days,  failing  which  the  sanitarv  authority  would 
commence  proceedings  against  him  by  the  sf^rvice 
of  a  statutory  notice.  Tne  noiianoe  was  specified 
as  a  defective  "drain."  The  plaintiff  complied 
with  the  notice,  and  during  the  course  of  the  work 
it  was  discovered  that  the  so-c«lled  "  drain  *'  was 
in  fact  a  "  tewer,"  which  was  l(>gally  repairable  by 
the  dt'fen^lants.  The  plaintiff  thereapon  brought 
an  action  to  recover  from  the  defendants  the  money 
he  had  expended  in  complying  with  their  notice. 

Held,  tbat  the  plaintiff  could  not  recover  such 
expenses,  because  work  dooe  in  compliance  with  an 
intimation  notice  under  section  3  of  the  above  Act, 
as  distinguished  from  an  abatement  notice  under 
section  4,  must  be  regarded  as  work  done  voluntarily, 
and  not  under  compulsion. 

Thonwson  and  Norris  Manufacturing  Co,  v.  Hawes, 
59  J.  P.  580.  followed  — Oltvbe  v.  Cambebwbll 
COBPOBATION,  K.B,D.,  511 ;  90  L.  T.  285. 

13.  Public  health — Public  convenience — Approaches 
— Subway — Trespass — Subsoil  of  roadway  and  foot- 
Vfay — Injunction — Pviblic  Health  (Metropolis)  Act, 
1891  (54  <fe  55  Vict.  c.  76),  s.  44— By  the  Public 
Health  (London)  Act,  1891,  s.  44,  power  wai  given 
to  a  sanitary  authority  to  construct  and  maintain 
public  sanitary  conveniences  in  situations  where 
they  deem  the  same  to  be  required,  and  to  defray 
the  expense  of  providing  such  conveniences  and  of 
any  damage  occasioned  to  any  person  by  the  con- 
struction thereof,  and  the  expense  of  keeping  the 
same  in  good  order ;  and  for  this  purpose  the  sub- 
soil of  the  road,  exclusive  of  the  footway  adjoining 
a  building,  was  ve«ted  in  the  sanitery  authority. 

A  sanitary  autt)ority  constructed  under  the  middle 
of  a  public  thoroughfare  public  lavatories,  whicb 
were  so  built  as  to  infringe  upon  the  subsoil  of  the 
plaintiffs,  who  were  the  owners  of  oertem  premises 
on  one  side.  On  each  side  of  the  street  were  stair- 
cases which  communicated  with  subways,  which  ran 
from  side  to  side  of  the  street,  and  so  communicated 
with  the  convenience.  The  subways  were  capable 
of  being  used  as  the  means  of  persons  passing  from 
one  side  of  the  street  to  the  other,  and  were  wider 
than  was  absolutely  necessary  for  persons  using 
these  conveniences.  The  statute  did  not  empower 
the  sanitary  authority  to  construct  subways. 

Beld,  that,  as  it  appeared  from  the  evidence,  the 


real  object  of  the  defendante  was  to  construct  a 
means  of  passage  by  which  persons  could  cross  the 
road  in  safety,  it  was  a  subway;  that  they  had 
exceeded   their   statutory  powers,    and  that  the 

Slaintiffs  were  entitled  to  an  injunction  against  the 
efendants. 

Decision  of  Joyce,  J.  (50  W.  B.  268.  [1902]  10  b. 
269),   reversed.— London   and   North-Wbstbbn 

BAILWAY  ^O.  v.  WBSTMINSTBB  Ck>RP0BATI0N,  C,A., 
596 ;  [1904]  1  Oh.  759 ;  73  L.  J.  Oh.  386 ;  90  L.  T. 
461. 

14.  Rates — Lands  taken  compuUorily — Assessment 
for  poor  nUe^ Liability  for  deficiency  in  general  rate 
—Lands  Clauses  Consolidation  Act.  1845  (8  cfi;  9 
Vict,  c.  18).  8,  133 — London  Oovemment  Act,  1899 
(62  &  63  Vict,  c  14).  «.  10  (2).— Section  10  of  the 
London  Government  Act,  1899,  under  which  the 
general  rate  and  poor  rate  are  to  be  made  and 
levied  as  one  rate  as  if  it  were  a  poor  rate,  does  not 
incre«se  the  liability  imposed  bv  section  133  of  the 
Lands  Olauses  Oonsoliaation  Act,  1845,  on  pro- 
moters of  undertakings  to  make  good  the  deficiency 
in  the  poor  rate  caused  by  their  taking  lands  for 
the  purposes  of  their  imdertekinff,  and  they  are 
only  liable  to  make  good  the  deficieoc^  in  that 
proportion  of  the  general  rate  which  represent i 
the  poor  rate. 

D  cisiou  •  f  Wright.  J.  (51  W.  B.  255)  affirmed. 
— TSLTNQTON     OOBPORATION    V,     LONDON    SOHOOL 

Board.  C.A.,  115;  [1903]  2  K.  B.  354;  72  L.  J. 
K.  B.  677  ;  89  L.  T.  53 

15.  Smoke — Chimney  of  dub — Smoke  from  cooking 
ranges  and  heating  apparatus — **  Private  dwelling- 
j^ouse  *'— Public  Health  [London)  Act,  1891  (54  <fe  55 
Vict,  c.  76),  s.  24  (b).— The  chimney  of  a  dab  of 
750  members,  such  club  conteinimc  the  usual  dub 
accommodation,  emitting  smoke  from  the  cooking 
rang«4  and  the  furnaces  of  a  vertical  b  )iler  used  for 
heating  the  premises,  is  not  the  chimney  of  a 
*< private  dwelling-house"  within  the  exception 
contained  in  secHon  24  {b)  of  the  Public  Health 
(London)  Act.  1891.— McNaib  v.  Baksb.  KB.D,; 
[1904]  1  K.  B.  208;  73  L.  J.  K.  B.  120 ;  90  L.  T. 
24. 

16.  Smoke  nuisance— Notice  to  abate — Notice  to  pre- 
vent  recurrence— Prohibition  order — Specifying  works 
—Evidence— Public  Health  (Londtm)  Act,  1891  (54<fe 
55  Vict,  c.  76).  ss,  4,  5,  130,  ScheduU  IlL—Beiore  a 
notice  is  served  under  section  4  (2)  of  the  Public 
Health  (London)  Act,  1891,  reqturing  the  person 
s«rved  to  do  what  is  necessary  for  preventing  a 
recurrence  of  the  nuisance,  it  is  not  necessary  that 
a  notice  requiring  such  person  to  abate  the  nuisance 
under  section  4  (1)  shall  have  been  served  previously 
or  indaded  in  suah  notice.  Therefore,  a  notice 
having  been  given  under  secHon  4  (2),  a  court  of 
summary  jurisdiction  can  make  an  order  under 
section  5  prohibiting  a  recurrence  of  the  nuisance 
and  specifying  works  to  be  executed,  where  the  only 
notice  served  has  been  under  section  4  (2).  if  such 
court  is  satisfied  that  the  nuisance,  although  abated, 
is  likdy  to  recmr. 

On  the  hearing  of  informations  and  complaints 
under  section  5  (1)  (6),  the  respondents  proved  the 
nuis  tnces  allegi*a,  but  offered  no  evidence  as  to  how 
the  black  smoke  which  caused  the  nuisances  had 
be-n  caused  or  as  to  what  works  were  necessary  to 
abate  or  prevent  such  nuisances. 

The  appellants*  witnesses  stoted  that  the  black 
smoke  might  have  been  caused  by  two  furnace  doors 
being  open  at  the  same  time. 

The  magistrate  determined  that  the  respondents 
were  entitled  to  a  prohibition  order,  and  thereupon 
the  appdlante  required  that  the  order  should  specify 
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the  works  tbey  were  to  execute  under  section  5  (5), 
but  insisted  th^t,  the  case  being  doted,  the  magis- 
trate was  precluded  from  hearing  farther  evidence 
as  to  the  works  nec«»ssary.  The  magistrate  therefore 
added  to  his  prohibition  order  a  direction  to  the 
appellants  to  fit  up  apparatus  to  prevent  the  furnace 
doors  being  opened  simultaneously. 

Held,  tbat  the  ord««r  was  valid.  —  Central 
London  Kailway  v.  Hammbbsioth  Cobfo&ation, 
K.B.D. ;  90  L.  T.  645. 

17.  Street  opened  by  water  company — Reimtatement 
of  street  by  contractor  employed  by  local  autJiority — 
Power  of  local  autJiority  to  recover  expenses  of  super- 
vising  and  superintending  tJie  works — Metropolis  Local 
Management  Act,  1855  (18  <£;  19  Vict,  c.  120},  s,  114. 
— Where  the  soil  of  a  street  in  the  metropolis  has 
been  opened  up  by  a  water  company,  the  local 
authority  can,  by  virtue  of  section  114  of  the 
Metropolis  Management  Act,  1855,  recover  the 
expenses  of  sup^riotending  and  supervising  the 
filling  in  and  making  gjp^  ^^  "^^  >o  opened  up. — 

NBW    BIYBB    Co.    V.    WBSTHINSTEB  OOBFOBATION, 

K.B,I).;  90L.T.  792. 

18.  "  Uniting**  of  buildings — Blocks  of  flats  com- 
menced (u  separate  buildings  but  finished  as  single 
building. — Section  77,  sub-seciti'>n  1,  of  the  London 
Bnild^  Act,  1894,  which  prohibits  the  '*  uniting  '* 
of  buil£ngs  except  where  they  are  wholly  in  one 
occupation  or  are  constructed  or  adapted  to  be  so, 
applies  only  to  the  uniting  of  buildings  completely 
erected,  in  the  first  instance,  as  separate  structures, 
and  does  not  apply  to  the  uniting  of  separate 
buildings  in  the  course  of  erection  for  the  purpose 
transforming  them  into  and  finishing  them  as  a 
single  separate  structure. 

Semble,  that  pushing  a  covered  way  between  two 
buildings  is  not  '*  uniting  "  the  buildings  within  the 
sab-section.— QooDOHiLD  v.  Matthews,  K.B.D,; 
89  L.  T.  369. 

See  also  Gas,  1 ;  Highway,  7 ;  Landlord  and 
Tenant,  11 ;  Local  Government,  6,  7,  9. 

MINES:— 

1.  Owner — Duty  to  fence — Public  toeU  in  shaft  of 
disused  mine — Metalliferous  Mines  Regulation  Act, 
1872  (35  <fe  36  Vict.  c.  77),  ss.  13,  41— i>a6/ic  Health 
Act,  1875  (38  &  39  Vict.  c.  55).  s  64.— By  section 
64  of  tbe  Pablic  Health  Act,  1875,  it  is  provided 
that  all  existing  wells '  shall  vest  in  and  be  under 
the  control  of  "  the  local  authority. 

By  section  13  of  the  Mitalliferoas  Mines  Regu- 
lation Act,  1872,  it  is  provided  that  '*  Where  any 
mine  ...  is  abandoned,  or  the  working 
thereof  discontinued  •  •  .  the  owners  thereof, 
and  every  other  person  interested  in  the  minerals  of 
the  mine,  shall  cause  the  top  of  the  shaft  .  .  . 
to  be  kept  securely  fenced  for  the  prevention  of 
accidents." 

By  section  41  of  the  same  statute  '*the  term 
'mine*  includes  .  ..  all  the  shafts  .  .  . 
in  and  adjacent  to  a  mine  .  .  .  and  belonging 
to  the  mine";  and  *<the  term  'owner'  •  .  . 
mems  any  penon  or  body  corporate,  who  is  the 
immediate  proprietor,  or  lessee,  or  occupier  of 
any  mine  .  •  •  but  does  not  include  a  person 
or  body  corporate  who  ...  is  merely  the 
owner  of  the  soil  and  not  interested  in  the  minerals 
of  the  mines." 

The  shaft  of  an  abandoned  mine  having  become 
flooded  with  water,  was  used  as  a  public  wdl,  and 
as  such  became  vested  in  the  defendants,  the  local 
authority.  Owing  to  the  top  of  the  shaft  beinff 
uofenced  a  horse  belonging  to  the  plaintiff  feu 
down  the  well  and  was  injured.    In  an  action  to 


recover  from  the  defendants  damages  axising, 
owing  to  their  neglig**noe  in  not  fencing  the  wall  ss 
n^quired  by  secti  *n  13  of  the  Metalliteoofl  IGiKi 
Begulation  Act,  1872, 

Held,  that  the  defendants  were  not  the  "  o  vnen  ** 
of  the  mine  or  of  the  shtft  within  the  metoing  of 
section  41  of  that  Act,  and  were,  therefore,  not 
liable  in  an  action  for  damage  sustained  owtnc  to 
the  top  of  the  shaft  not  havinir  been  feooed  •• 
required  by  section  13. — Enucket  v.  Rkdeitth 
Bubal  Coukoil.  K.B.D .  558;  [1901]  1  K.  B,  382; 
73  L.  J.  E.  B.  265;  90  L.  T.  226. 

2.  Right  to  let  doum  surface— Indoture  Ad-- 
Award— Manorial  rights. — By  an  Inclotnre  Aet  sad 
awArd  certain  waste  land  was  allotted  amoii^ 
commoners.  The  Act  provided  that  nothing  therein 
contained  should  be  construed  to  diminish  tiis 
rights  of  the  lord  of  the  manor  in  respect  to  Ui 
seigaoiy  and  royalties  except  in  lespeok  of  hk 
ownership  of  the  soil  to  be  endoeed.  And  tbe  Act 
further  provided  that  the  lord  and  hit  sooesiwri 
should  hold  and  enjoy  all  mines  and  quarries  andsr 
the  waste  together  with  the  liberty  of  eearohing  for, 
winning  and  working  the  same,  as  folly  aod  fiesly 
as  if  that  Act  had  not  been  passed,  and  that  with- 
out m«king  or  paying  any  satisfaction  for  so  dobf . 
And  the  Act  further  provided  a  summary  means  if 
which  any  person  injured  through  tiie  lord's  wort- 
ing  of  the  mines  should  be  compensated  by  te 
occupiers  of  allotments  in  the  same  township. 

Hdd,  in  action  brought  by  surface  owners  aganst 
an  assign  of  the  lord  to  restrain  by  injunotioii  any 
injury  to  the  surface  by  mining  operatioos,  ftat 
there  was  nothing  in  the  Indosure  Act  to  deprive 
a  surface  owner  of  his  common  law  right  of  siippnt 
(the  clause  as  to  compensation  in  the  Aot  rdaang 
to  siurfaoe  user  only),  and  that  oooseqneDtty  tbe 
plaintiffiB  were  entitled  to  an  injunotioo. — ^Biibdf 
AUOKLAin)  Industriai.  Sooixtt  v.  BxnTBEWOKra 
CoLLiEBY,  Ch.D.  Farwdl,  J.;  90  L. T.  149. 

MI8TAKB  :— 

Banker — Customer — Money  paid  under  mietake  §/ 
fad. — Tbe  defendants,  who  were  foreign  ba^kan, 
were  in  tbe  habit  of  making  advances  to  K.,  who 
then  purchased  goods  which  the  defendants  held  ss 
security;  when  !E.  found  a  purchaser  be  aasigaed 
the  right  to  receive  the  purohase*mooey  to  te 
d«^fenaants,  who  accordingly  released  the  gnodi. 
E.  also  carried  on  the  same  system  with  B.  d  Ox 
The  plaintiffs  bought  from  E.  two  paro«-Is,  tbs  em 
r«>lea8ed  by  the  defendants  and  the  other  by  B.  ft 
Co.  E.  instructed  the  plaintiffs  to  pay  the  defead- 
ants  and  B.  &  Co.  retpeotively  for  the  goods  m 
purchated.  By  mistake  the  plaintiffi  paid  both 
sums  to  the  defendants,  who  credited  K.'s  aoooaat, 
notifying  K  of  their  having  done  so.  The  defend- 
ants acting  bond  fide  continued  to  make  mdwmiMtm 
to  E.,  who  knew  of  the  mistake,  but  did  not  dis- 
close it,  and  afterwards  became  bankracit.  The 
plaintiffi  sought  to  recover  from  tbe  defendants  tk« 
sum  which  should  have  been  paid  to  B.  &  Go.  ai 
money  paid  under  mistake  of  fact. 

Held,  that  the  defendants  were  liable  to  ztimmi 
the  money  which  had  been  paid  to  them  vndir  s 
mistake  of  fact,  even  though  they  had  paid  it  awar 
to  a  third  party  in  ignorance  of  the  miataka. 

Judgment  of  Bigham,  J.  (51  W.  B.  641),  affbmid 

— OoimNSNTAL  (SlOUTOHOUO  A9D  QXTTUL  PbBCSA 

Co.  V.  Elunwobt,  0.A.^  489 ;  90  L.  T.  474. 
See  also  Company,  IS. 

MOETQAGB  :— 

1.  Assignment  —  Mortgage  debt — A$eiymmiimf  If 
ioay  of  suh-moftgage — Ndice  of  amgnmemi  ywot  % 
execuiof  of  sub^mortgage^VaiUdiigof 
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ture  Ad,  1873  (36  A  37  Vid.  c  66),  $.  25,  $ub'Sieli<m 
6— Mortgage  lif  dierU  to  Bolicttor—Beonpt  for  $um 
exceeding  aetuaf  advance-^Eight  ofasHgnee  to  rely  on 
reeeifft'-GoHitructive  noUce-^Gonveyancing  Act,  1882 
(45  ib  46  FieL  c.  39),«.3,  mh-eection  1.— -Tlie  defend- 
•nta.  who  were  olienta  of  H.,  a  solidtor,  executed 
a  mortgage  deed  in  favoor  of  L.,  who  was  a  olerk 
ia  the  serWoe  of  H.,  to  seonre  £9,500,  the  receipt  of 
which  Bam  they  thereby  acknowledged.  L. 
assigned  the  mortgage  debt  and  security  to  H.,  and 
H.  by  way  of  sob-mortgage  assigned  tbe  debt  and 
seoority  to  E..  who  was  s^so  a  client  of  his,  to  secure 
an  advance  of  £6,000.  Neither  H.  nor  B.  gave  the 
defendants  notice  of  either  assignm<mt.  After  tbe 
death  of  E.  his  ex«cators  gave  notice  in  writing  to 
the  defendants  of  both  the  assignments,  and  brought 
an  action  on  the  covenant  for  repayment  contained 
in  the  original  mortgage. 

Hdd,  &at  the  notice  given  by  the  plaintt£b  to 
the  defendants  was  good  notice  onder  section  25, 
sub-section  6,  of  the  Judicsture  Act,  1873;  ao't 
th«t»  even  if  a  less  sum  than  £9,200  had  actually 
been  advanced  to  the  defendants,  the  plaintifi  were 
entitled  to  rely  on  the  statement  bv  the  defendants 
in  tho  orignnal  mortgage  that  they  had  received  that 
juminfnu. 

Biekerton  v.  Walker,  34  W.  B.  141,  31  Oh.  D.  151, 
followed.--BATSMAirv.  Hunt,  G,A.,  609. 

2.  Clog  on  equity  of  redemption^SecurUy  for  loan 
— Stipulation  that  mortgagee  may  purchase  at  fixed 
^price  toithin  definite  time. — A  stipulation  in  a  mort- 
gage that  the  mortgagee  is  to  have  the  option  of 
purchasing  the  whole  or  any  part  of  the  mortgaged 
security  within  a  definite  time  is  invalid,  as  a  clog 
on  the  equity  of  redemption,  and  the  rule  applies 
to  a  mortgage  by  a  oompanv  of  its  debenture  stock. 

Decision  of  the  Court  of  App««l  (51  W.  B.  439, 
[1903]  2  Oh.  1)  affirmed.— Samubl  v.  Jabrah 
TiMBBB  OoBPOBATiow,  KL.,  673;  [1904]  A.  0. 
323;  73  L.  J.  Oh.  526;  90  L.  T.  731. 

3.  Equitable  mortgage— Deposit  of  title  deeds  with 
letters — Subsequent  m'jrtgage— Registration—Priority 
-—ConsidmUion— Irish  Registry  Act  (6  Anne,  c  2).— 
Bquitable  charges  on  land  are  within  the  Irish 
Statute  of  Anne  (6  Anue,  c.  2), 

SL,  whose  account  with  the  respondent  bank  was 
overdrawn,  was  being  pressed  by  the  manager  to 
reduce  his  overdraft.  At  that  time  sThad  con- 
tracted to  purohase  an  estate,  and  S.  undertook  by 
letter  to  lodge  the  deed  of  conveyance,  when 
executed,  with  the  bank  for  the  purpose  of  securing 
his  overdraft^  and  further  wrote  for  forbearance 
and  that  he  would  put  his  account  in  ord^r.  Later 
on,  in  1895,  the  estate  was  conveyed  to  S.,  subject 
to  a  mortgage  (as  to  whinh  there  was  no  question), 
and  he  shortly  afterwards  deposited  ihe  conveyance 
with  the  respondent  bank  without  further  memo- 
randum, and  no  registration  of  letters  or  any  other 
document  was  made.  The  charge  of  the  appellants 
(trustees  of  S.*s  marriage  settlement)  was  created 
by  a  deed  of  mortgage  dated  and  registered  in 
1896.  The  appellants  had  no  notice  of  the  bank's 
transaction  with  8. 

•  Held,  that  forbearance  was  for  a  reasonable  time 
extended  to  8.,  who  expressly  or  impliedly  asked 
for  it,  and  that  the  letters  amounted  to  a  vahd 
charge  in  equity  which  attached  to  S.'s  interest  in 
the  estate  when  the  property  was  conveyed  to  him, 
and  constituted  a  transfer  of  his  interest  by  way  of 
security  to  the  bank ;  that  this  was  a  conveyance 
within  the  Begistration  Act  (6  Aune«  c  2),  and  not 
hsTinff  been  registered  must  be  postponed  to  the 
appellants'  registered  mortgage. 

.^gfonce  Bank  v.  Broom,  2  Dr.  &  Sm.  289,  9,j^ 
tffoved* 


Decision  of  the  Oourt  of  Appeal  in  Ireland,  $uh. 
nom.  In  re  Stevenson's  Estate,  [1902]  1  Ir.  Beo.  23, 
reversed.  — FuLLBBTON  v.  Pboyinoiai.  Bank  of 
Ibbland,  E.L.,  238;  [1903]  A.  0.  309;  72  L.  J. 
P.  0  79 ;  89  L.  T.  79. 

4.  Foreclosure— Account— Beoeiver^Bepairs—Mort' 
gagee  not  in  possession — Conveyancing  and  Law  of 
Property  Act.  1881  (44  &  45  Vict.  c.  41),  s.  24,  sub- 
section 8  (i.)  {ii.)  (ut.).— A  receiver,  not  in  posses- 
sion of  mortgaged  premises,  has  no  power  to  make 
repairs  without  the  written  authority  of  the  mort- 
gagee, and  then  only  to  the  extent  of  the  rents 
and  profits.  In  takhig  an  account,  therefore,  in 
foreclosure  proceedings,  the  mortgagee  is  not  en- 
titled to  the  cost  of  such  repairs  made  without 
such  written  authority. — Whttb  v.  MBTCAitF,  Ch.D. 
Kekewich,  J.,  280;  [1903]  2  Oh.  567 ;  72  L.  J.  Oh. 
712  ;  89  L.  T.  164. 

5.  Freeholds — Mortgagee  in  possession — Mortgagor 
barred  after  death  of  mortgagee — Devolution  of  mort- 
gaged land  from  person  entitled  at  date  of  bar — Realty 
or  personalty — Trust  for  sale. — A  mortgagee  of  free- 
holds under  an  instrument,  which  was  in  the  form 
of  a  trust  for  sale,  entered  into  possession  in  1861, 
and  so  remained  until  his  death.  He  died  in  1864, 
leaving  all  his  property  to  his  wife  (whom  he 
appointf'd  executrix)  for  life,  but  otherwise  intes- 
tate. His  brother  was  his  heir-at-law  and  sole 
next-of-kin.  His  wife  entered  into  possession  and 
so  remained  until  her  death  in  1900.  The  equity  of 
redemption  was  barred  in  1879. 

Held,  that  on  the  death  intestate  in  1880  of  the 
brother,  his  moiety  of  the  mortgaged  premises, 
having  become  realty  in  1879,  passed  to  his  co- 
heiresset.  —  LoYBBiDaB,  Bb,  Pbabob  v.  Mabsh, 
Ch.D.  Buckley,  J.,  138 ;  [1904]  1  Oh.  518 ;  73  L.  J. 
Oh.  15;  89L.T.  503. 

6.  Ouaraniee — Principal  and  surety — Covenant  by 
mortgagor  and  surety  to  pay  mortgage  debt — Surety's 
liability  limited — Covenant  by  mortgagor  alone  to 
insure  debt  against  loss— Contract  with  insurance 
office — Co-surety. — In  a  mortgage  D.  joined  with 
the  mortgagor  in  a  joint  and'  several  covenant  for  * 
repayment  on  demand,  on  failure  to  comply  with 
whioh  demand  the  statutory  power  of  s«le  was  to 
be  exerdseable  without  further  notice.  D.'s  liability 
was  Uoiited  to  £1,000.  The  mortgagor  alone  cove- 
nanted with  the  mortgagees  to  insure  in  th<^ir 
names  tbe  debt  and  interest  against  loss  with 
the  plaintiff  corporation.  In  a  proposal  for  insur- 
ance made  to  uie  corporation,  D.'s  suretyship  was 
mentiooed,  and  this  proposal  was  incorporated  in 
and  was  to  be  deemed  the  basis  of  the  "contract 
of  ** insurance"  intended  by,  a  contract  (headed 

"  Mortgage  Insurance  Policy")  by  which  the  cor- 
poration agreed  that  if  the  mortgagees  should 
become  entitled  to  exerdse  their  power  of  sale, 
and  should  give  notice  thereof  to  the  corporation, 
the  latter  would,  after  six  months  from  receipt  of  a 
clsdm  from  the  mortgagees,  pay  to  them  the 
principal  moneys  for  the  time  being  owing  under 
the  mortgage  and  the  interest  within  a  specified 
limit.  Thereupon  the  mortgage  debt  and  mterest 
were  to  be  transferred  to  the  corporation,  with  all 
securities  for  the  same.  This  contract  contained  no 
express  mention  of  B.'s  suretyship  or  of  his  being 
a  party  to  the  mortgage.  The  mortgagor  havinff 
been  made  default,  D.  having  died,  and  a  sale  of 
the  property  under  the  power  havinsr  produced  less 
by  £984  12s.  6d.  than  was  owinsr.  tne  corporation, 
who  had  paid  that  sum,  brouipt  this  action  to 
recover  it  nom  D.'s  estate  under  his  guarantee.  D.'s 
executrix  claimed  contaribution  from  the  corporation 
as  losing  go-socaties  with  D. 
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Held,  (1)  that  the  oontraot  was  one  of  gaaraatee 
and  not  of  insuranoe,  but  (2)  (reTersioflr  tKe  deaUion 
of  Swinlen  Bady,  J.,  anU,  p.  93,  [1903]  2  Oh.  670), 
that  the  oorporation  were  not  oo-soreties  with  O., 
bat  were  anretiei  for  him  and  the  mortgagor,  on 
the  principle  of  Oraythome  ▼.  Swinhums,  14  Yea. 
160,  and  that  D.*b  estate  was  not  entitled  to  contri- 
bation,  but  must  bear  the  whole  defloienoy. — 
D8NT0N*8  Estate,  Bb,  Liosnsbs  Insuranob  Cob,- 
POBATION  V  Dknton.  C.A.,  484;  [1904]  2  Oh.  178  ; 
73  L.  J.  Oh.  466 ;  90  L.  T.  698. 

7.  L&ueholdi— Mortgage  hy  auh-demiae  prior  to 
Conveyancing  Act,  ISSl  ^StaUUory  trane/er  eubM- 
quent  to  Act—*'  Benefit  of  mortgage  ''—Legal  eBtaU-- 
Uonveyancing  and  Law  of  Property  Act,  1881  (44  <fe 
46  VicL  c.  41),  $.  27,  ScheduU  TIL,  Part  J/.— On 
granting  or  assignioff  a  term  of  years  a  deed  will 
pass  the  lesal  estate  m  the  term,  however  inartistio, 
unteohniosi,  or  unoertain  the  words  may  be,  pro- 
vided tbat  ^e  intention  that  the  legal  estate  shall 
pass  is  apparent  from  the  terms  of  the  deed,  but  in 
the  absence  of  techniosl  or  proper  words  to  pass 
the  legal  estate  it  will  not  beheld  to  ^ass unless  the 
iuten&n  to  part  with  the  possession  is  plain. 
Thus  where  a  lessee  executed  a  mortgage  of  his 
leaseholds  by  sub-demise  before  the  Oonveyanoing 
and  Law  of  Property  Act,  1881,  and  the  executors 
of  the  mortgagee,  after  the  passing  of  that  Act,  by 
a  transfer  in  the  statutory  Form  A.  given  in  Part  IL 
of  Schedule  III.,  conveyed  and  transferred  "  the 
beoefit  of  the  said  mortgage  "  to  one  of  themselves. 

Held,  that  the  legal  estate  in  the  mortgaged 
leaseholds  did  not  pass  tothetransftvee. — ^Bsaohbt, 
Rb,  Hkaton  v.  Bbaohey,  C.A.,  309 ;  [1904]  1  Oh. 
67 ;  73  L.  J.  Oh.  68;  89 L.  T.  685. 

8.  Mortgage  to  friendly  eoeiety^SaU  hy  mortgagee 
— Pwrehaee  by  offiisial  of  society  ^8ale  set  aside.— la  a 
sale  by  mortgagees,  who  were  the  trustees  of  a 
friendly  society,  the  mortgaged  property  was  pur- 
chased by  a  member  of  the  investment  comouttee 
which  had  charge  of  realizing  the  mortga^^a 
securities.  At  the  sale  the  mortgagor  had  bid 
more  than  sufficient  to  cover  principal,  interest,  and 
costs.  In  an  action  by  the  mortgagor  against  the 
mortffagees  and  the  purchaser, 

H^d,  that  under  the  circumstances  under  which 
the  sale  was  carried  out  the  plaintiff  had  not  been 
fairly  treated ;  that  the  onus  lay  on  the  defendants 
of  proving  the  bona  fides  of  the  transaction,  and  that 
as  this  onus  had  not  been  discharged  the  sal«t  must 
be  set  aside,  followiog  Farrar  v.  Farrars,  37  W.  B. 
196,  40  Oh.  D.  395,  and  Martinson  v.  Clowes,  30 
W.  B.  795,  21  Oh.  D  867.— Hodson  u.  Dbans, 
ChD.  Joyce,  J.,  122 ;  [1903]  2  Oh.  647  ;  72  L.  J.  Oh, 
761 ;  89  L.  T.  72. 

9.  Priority — Equitable  charge — Future  property — 
Expectancy  under  will — Notice — Benunciation  of  sole 
executor — Executor  mortgagor — Administrator -^PrO' 
perly  in  court  in  lunacy. — Notice  cannot  be  given  so 
as  to  affrct  the  priorities  of  incumbrances  to  a 
person  who  is  himself  the  mortgagor  b^th  in  the 
cate  of  the  incumbrance  first  cresied  and  of  the 
subsequent  inoumbrapces.  The  priorities  of  in- 
cumbrancers of  future  property  are  regulated  by 
the  order  in  which  notions  of  their  charges  are  in 
fact  given  to  the  legal  holder  of  the  propoty,  aiter 
it  has  come  into  exutence,  and  as  between  inoum- 
branoers  who  have  so  given  notice  on  the  same  day, 
in  tbe  order  of  the  creation  of  their  charges ;  the 
fact  that  the  earlier  incumbrancer  has  not  been 
gtdll^  of  any  neoligence  in  the  giving  of  his  notice 
at  a  later  date  uian  the  notice  given  by  the  later 
ioonmbrancer,  is  immaterial. 

Whether,  wh^re  the    property  charged  is  an 


expectancy  under  a  will,  an  effective  nottoe  oaA  be 
given  to  a  s'lle  executor  who  afterwards  reooenoes 
probate,  oucsre.  ^ 

D'-dsion  of  BaoUey.  J.  {anU,  p.  313),  affirmad.— 
DALLiLS.  Eb,  CA.,  567;  73  L.  J.  Cfe.  366;  90 
L.  T.  177. 

10.  Priority— Portion— Mortgage  punutuU  fo  onisr 
of  court  to  raise  two  otrf  of  three  portions  charged  am 
real  eetate. — ^Uader  the  will  of  a  testator,  who  died 
in  1861,  three  sums  of  £5,000,  for  children's  portiaBS, 
were  charged  on  his  real  estate.  In  1880  two  of 
the  portions  had  become  raiseaUe,  and  in  am  aetkn 
brought  for  the  purpose  of  clearing  the  estate  l^oa 
charges  an  order  was  made  in  1882  direotio^  tiiat 
the  two  portions  should  be  raised  by  a  mottgaga  of 
the  estate  to  a  person  who  was  wilUnffto  lend  ths 
money,  such  mortgage  to  be  settled  oy  the  j<>df^ 
The  proposed  mortffagee  was  aware  of  all  »s 
drcuoistaoces  and  of  we  purfjoses  for  which  the 
money  to  be  advanced  was  required.  The  moHgage 
as  settled  contained  recitals  of  tiie  thle^  to  tfce 
portions  and  of  the  proceedings  in  the  aotioQ,  and 
was  expressed  to  be  without  prejndioe  to  aw 
charse  which  might  be  subsisting  in  the  moitgaged 
hereditaments  under  the  wilL  The  money  was 
paid  by  the  mortgagee  into  courts  aod  was  affeec^ 
wards  distributed  among  the  pmoos  interested. 
In  an  action  by  the  mortgagee  dUMming  priority 
over  the  persons  interested  iu  the  third  portioo, 

H^d,  that,  having  regard  to  the  oircamstaoess 
of  the  action  and  the  actual  terms  of  the  mortgage 
the  morrgagee  was  only  mtid«*d  to  a  oharga  on  um 
estate  for  the  two  sums  of  £5,000,  pari  pmnm  with 
the  third  sum  of  like  amount, 

Dedston  of  Eekewioh,  J.  ([1902]  2  Oh.  117% 
affirmed. — ^NiOHTiNaALS  v.  BBTEroLDB,  O.A.,  3; 
[1903]  2  Oh.  236;  72  L.  J.  Oh.  564 ;  88  L.  T.  664. 

11.  Tacking— Tranter— Covenant  to  pay  m 
collateral  security— Construction  of  transfer  deed.— 
Oertain  l«nds  were  mortgaged  to  seoura  £1,500. 
The  equity  of  redemption  in  the  said  lands 
was,  with  other  property,  subsequently  mortgaged 
to  secure  £2,500.  :nie  £1«500  mortgage  aaoanty 
was  transferred  to  the  £2,500  mortgagaaw  Tbe 
tenant  for  life  of  all  the  mortgaged  property  was 
a  party  to  the  deed  of  transfw,  and  thereby 
covenanted  to  pay  the  £1,500,  subject  to  a  provin 
that,  as  between  hioiself  and  the  owners  of  the 
mortgaged  property,  his  covenant  was  to  be  only  a 
collateral  security,  but  notwithstanding  the 
mortgagee  was  at  libarty  to  enforce  ettner  aeeasHf. 

The  representatives  of  the  mortgagee  bwmght 
an  action  against  the  representatives  of  the  tenaat 
for  life  to  recover  the  aoiount  due  opm  thsir 
securities,  and  daim^id  to  be  entitled  to  tnak  the 
latt^^r  mortgage  to  the  earlier  one. 

Held,  by  Bomer  and  Scirliog,  LJJ.  (Va 
Williams,  L.J.,  dissentiente),  that  on  that 
struction  of  tiie  transfer  the  tenant  for  life  was,  as 
between  himself  and  the  mortgagee,  a  prinoipal 
and  not  a  surety.  Oonsequently  thsra  was  bo 
restriction  on  rigats  of  the  mortgagee  in  daaliag 
with  his  securities,  and  the  piaintiffi  weca  anSitlad 
to  tack  the  latter  to  the  earlier  morrgagew 
NiOHOLAJ  V.  BiDLBT,  0,A„  226;  [1904]  1  Oti.  IM; 
73  L.  J.  Oh.  145 ;  89  L.  T.  653. 

See  also  Apportionment,  1 ;  Banknmtoy^  8; 
Oompany,  18 ;  Landlord  and  T<diant,  7  ;  Fixtn«es, 
1 ;  Inland  Revenue,  3 ;  Bulway,  4 ;  Tmstaa^  1 ; 
Will,  16. 

NEOLIQBNOB  :— 

Statutory  powers — "Damage  sustaimed  6y  reossa 
or  in  consequence  of  the  ewrdse  of  suck  potaen  **— 
Compensatum^Negligenoe  —  Burden     </     F'^'^ 
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Telegraph  Ad,  1863  (26  &  27  Vid.  e.  112),  m.  6,  7 
-'Telegraph  Ad,  1868  (31  ik  32  Vid.  e.  110),  «.  2. 
— ^Where  a  pablio  body  was  empowered  by  ttatute 
to  carry  oat  certain  works  and  it  was  provided  in 
the  same  statute  that  compensation  should  be  paid 
to  any  person  sustaining  damages  by  reason  or  in 
consequence  of  the  exercise  of  such  powers,  it  was 
held  that  if  a  public  body  relied  on  Vie  negligence 
of  its  agents  or  contractors  as  reUering  it  from  sll 
ItaHlity  under  the  statute,  it  must  discharge  the 
onus  of  preying  such  negligence. — St.  Jambs*  akd 
Pall  Mall  Elkotrio  LiaHT  Co.  v.  Bbx,  Ch,D 
FarweU,  J.;  90  L.  T.  844. 

NEWFOUNDLAND,  LAW  of  :— 

1.  Newfoundland  Whaling  Industry  Ad,  1902 — 
Comtrudion — Licences. — Licences  under  the  New- 
foundland Whaling  Industry  Act,  1902,  can  only 
be  granted  by  the  GoTcrnor  in  Gouncil  in  the 
manner  prescribed  by  the  Act.  A  receipt  for  a 
lioebce  fee,  not  granted  by  the  QoYemor  and  not 
containing  words  appropriate  to  the  grant  of  a 
licence,  is  not  a  licence,  nor  evidence  of  a  contract 
to  grant  one.— ^Nxw70tnn>LANB  Whalino  C!o.  v. 
GOYXRNMElfT  OP  Newfottndlahd,  P.C.  ;  [1904] 
A.  0.  399. 

2.  Occupation  of  land — Eight  of  occupier  as  against 
wrongdoer — License  to  cut  timber — Effect  of— Consoli- 
dated Statutes  of  Newfoundland  [Second  Series),  c.  13, 
s.  61. — ^The  effect  of  a  license  to  cut  timber  on 
Crown  land  under  c.  13,  s.  51,  of  the  Consoli- 
dated Statutes  of  Newfoundland  (Second  Series)  is 
to  confer  a  title  to  the  land  and  an  exclusive  right 
of  occupation  in  the  licensee,  subject  to  the  reserva- 
tions contained  in  the  Act;  and  therefore  such 
licensee  has  lawful  possession  of  timber  lying  on  the 
land  which  was  cut  by  a  trespasser  before  the  date 
of  the  license,  and  is  entitled  to  damages  for  its 
removaL 

Judgment  of  the  court  below  affirmed. 

The  Winhfvdd,  85  L.  T.  Rep.  668,  [1902]  P.  42, 
apprthrf^d. — Glsitwood  Lumbbb  Co.  v.  Phillips, 
P.C. ;  [1904]  A.  C.  406 ;  90  L.  T,  741. 

NBlW  SOUTH  WALES.  L^W  of  :— 

1.  Qraitt  of  land — Reservation  to  grantor — Omi%' 
•ion  from  subsequent  sp^nt^Effed. — In  1829  the 
Crown  granted  land  adjoining  tUe  sea  to  a  corpora- 
tion, reserving  {inter  alia)  **  all  such  part  of  the 
said  piece  or  parc(*l  of  land  hereinbefore  described  as 
may  be  within  100  feet  of  high  -water  mark  on  the 
sea  coast,  or  in  any  creek,  harbour,  or  inlet."  In 
1830  the  corporation,  in  execution  of  a  previous 
contract,  sold  the  land  to  D.,  through  whom  the 
respondents  claimed,  and  D.  executed  a  mortgage 
to  the  corporation  to  secure  part  of  the  purchase- 
money,  wnioh  was  then  unpaid.  The  land  was  con- 
veyed to  D.  "  to  hold  the  same  subject  to  the 
reservation  and  conditions  in  the  now  recited  grant*' 
(meaning  the  grant  of  1829  from  the  Crown)  *'  con- 
tained." 

In  1833  the  corporation  was  dissolved  by  Order 
in  Council,  and  its  property  thereupon  reverted  to 
the  Crown,  "  Subject  to  all  mortgages  and  contracts 
for  sale  prevfoufly  lawfully  made." 

In  1840  D.  paid  off  the  mortgage,  and  the  Crown 
granted  the  land  to  him.  This  grant  made  no  men- 
Son  of  the  reservation  above  mentioned,  and 
described  the  land  as  being  bounded  on  one  side 
^' by  the  water  of"  the  "harbour." 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  effect  of  the  grant  of  1840  was  to  do  away 
with  the  re«ervati'^n  contained  in  the  earlier  grant. 
— ATTOBNEY-GSirBRAL  POB  NeW  SoUTH  WALBS  V. 

DlOKSOir,  P.O. ;  [1904]  A.  C.  273 ;  90  L.  T.  213. 


2.  Probate  duty  —  Special  power  of  appointment 
exercised  by  will — Trud  property — Property  "  which 
bdonged  to "  testator— Stamp  Duties  Ad,  1898  {Ad 
No,  27  of  1898).  —  A  special  power  to  appoint 
property  among  a  limited  dass  of  persons  is  so 
entirely  different  from  a  general  power  of  disposi- 
tion that  mere  general  larguage  m  a  probate  duty 
statute  cannot  be  reasonably  supposed  to  extend  to 
property  subject  to  such  a  power. 

Bj  a  settlement  made  on  the  marriage  of  a  testa- 
trix certain  property  was  conveyed  to  trustees  upon 
trust  to  pay  the  iucome  thereof  to  the  testatrix  for 
her  life,  and  after  her  death  to  stand  possessed  of 
the  property  in  trust  for  the  issue  of  the  marriage 
as  she  should  by  will  appoint,  and,  in  default  of 
appointment,  equally.  The  testatrix  by  her  will 
diuy  exercised  the  power  of  appointment  in  favour 
of  her  chDdren. 

Held  (affirming  the  judgment  of  the  court  below), 
that  section  49  (2)  A  (a)  of  the  Stamp  Duties  Act, 
1898,  does  not  apply  to  property  over  which  a 
deceased  person  has  oxdy  a  special  power  of  appoint- 
ment by  will,  and  that  the  settled  property  was  not 
liable  to  probate  duty  under  the  Act.— Coioos- 
8I0NBB  OP  Stamp  Dunss  v.  Stephen,  P.  (7. ;  [1904] 
A.  C.  137 ;  73  L.  J.  P.  C.  9 ;  89  L.  T.  611. 

3.  Public  Works  Ad — Land  taken  for  public  pur^ 
poses^  Valuation — Costs, — By  the  Public  Works  Act 
of  New  South  Wales  (1900,  No.  26)  land  for 
authorised  works  may  be  taken  by  the  Qovemment, 
and  persons  claiming  compensation  are  to  serve  a 
notice  of  the  particmars  of  their  interest  in  the  land, 
and  of  their  daims  for  damages.  The  Miniiter  for 
Public  Works  is  then  required  to  cause  a  valuation 
to  be  made,  and  to  give  notice  to  the  claimant  of 
the  amount  of  such  valuation. 

In  a  case  in  which  land  belonging  to  the  res]^- 
dents  was  taken  under  the  Act,  and  the  minister 
gave  them  notice  of  a  valuation,  and  afterwards,  at 
the  respondents'  request,  recoosidered  the  valuation, 
and  wrote  a  letter  to  the  respondents'  agent  to  the 
effect  tiiat  he  was  prepared  to  pay  a  sum  larger 
than  tbe  original  valuation,  but  gave  no  formal 
notice  of  the  increased  sum  under  the  Act,  and  the 
respondents  declined  the  increased  offer, 

Held  (reverting  the  judgment  of  tue  court  below), 
that  the  letter  was  a  sufficient  amendment  of  the 
previous  formal  notification,  and  as  in  the  subse- 
quent proceedisgs  the  respondents  onlv  obtained  a 
verdict  for  a  sum  equal  to  the  amended  offer  made 
in  the  letter,  they  were  not  entitled  to  costs. — 
PuBUO  WoBKS  ICnnsTBB  V.  Habt,  P.C;  [1904] 
A.C.  259;  90  L.  T.  104. 

4.  Sydney  Harbour  Trust  Ad,  1900,  m.  27,  68— 
Wharfage  rates —Private  wharf  —  Intered  in  land 
existing  at  the  time  of  the  passing  of  the  Ad — Payment 
of  rrnt.—Bj  the  Sydney  Harbour  Trust  Act,  1900, 
s.  68,  the  Harbomr  Commissioners  constituted  by 
the  Act  were  directed  to  collect  in  respect  of  all 
vessels  berthed  *'  at  any  wharf  vested  iu  the  com- 
missioners" .  .  .  '*  wharfage  and  tonnage  rates 
according  to  the  provisions  of  the  Wharfage  and 
Tonnage  Act,  1884."  The  Act  of  1884  did  not 
apply  to  private  wharfs. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  rates  granted  by  the  later  Act  were  to  be 
levied  on  goods  landed  at  a  wharf  vested  in  the 
commissionexs  though  it  was  in  the  occupation  of  a 
private  person. 

Held,  further,  that  the  fact  that  the  lessee  of  a 
wharf  who  remained  in  occupation  of  the  wharf 
after  the  expiration  of  his  leasei,  and  had  applied 
for  a  renewal  of  the  lease,  and  bal  paid  rent  in 
advance  pending  such  renewal,  had  not "  an  interest 
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in  Buoh  lands"  within  section  27  of  the  Aot» 
LiTXBY  v.  Sydney  Habbottb  OoMJOSsioiniBS,  P.O. ; 
[1904]  A.  0.  382 ;  90  L.  T.  743. 

NBW  ZEALAND,  LA^of :— 

1.  Contract  to  execute  worke ^Wrongful  seizure  of 
works  hy  de/endanta — Plaintiff  entitled  to  determine 
the  eontfiict. 

Held,  that  the  appellants  having  by  then:  oondaot 
oonstitnted  the  corporation  their  agents,  and  the 
dela^  being  attribntable  to  their  aots,  oonld  not 
justify  the  seizure  and  re-entry  of  the  works,  and 
that  the  respondent  was  entitled  to  treat  the  oon- 
traot  as  at  ao  end  and  sue  on  a  quantum  meruit, — 
LoDDBB  V.  Slowey,  P.O. ;  [1904J  A.  0.  442. 

2.  Licensing  Act,  1895,  m.  3,  8,  «u6-«edum  4— 
Liceneing  poll — PoU  nuU  and  void — Renewal  of 
exMing  licences, — By  the  New  Zealand  LioensiDg 
Act,  1895,  8.  3,  '*No  lioenoe  of  any  desoiiption 
shall  be  granted  or  renewed  until  the  electors  of 
the  district  have  previously  determined  in  manner 
hereinafter  provided  (1)  whether  the  number  of 
licences  existing  in  tne  district  is  to  continue; 
(2)  whether  the  number  of  licences  existing  in  the 
district  is  to  be  reduced ;  (3)  whether  no  licences 
are  to  b^  ^pranted  in  the  district." 

By  section  8,  sub-section  4,  if  *'none  of  the 
proposals  respecting  licences  in  the  district  is 
carried  by  the  prescribed  majority  .  .  .  the 
number  of  licences  shall  continue  as  they  are 
until  the  next  licensing  poll." 

A  "  licensing  poll "  was  taken  in  the  N.  dbtrict, 
in  accordance  with  the  provisions  of  the  Act,  but 
was  afterwards  declared  void  on  the  ground  of 
certain  irreicularities. 

The  appdlant,  who  was  the  holder  of  a  licence  in 
the  district,  afterwards  applied  to  the  licensing 
committee  for  a  renewal  of  his  licence. 

No  objection  was  made  to  the  renewal,  but  the 
committee  held  that,  under  the  circumstances,  they 
had  no  power  to  renew  any  licence. 

Held,  that  the  contingency  of  the  poll  taken 
being  legally  null  and  void  was  covered  by  section 
8,  sub-section  4,  and  that  all  existing  licences 
continued  in  force  until  the  next  licensinff  poU. 

Judgment  of  the  court  below  reversed. — Smith 
V.  MoAbthue,  P,a ;  [1904]  A.  0.  389;  90  L.  T. 
744. 

NUISANOB:— 

1.  Noise,  vibration,  and  smell — Mectrical  works — 
Chnerating  station — Injunction, — By  a  provisional 
order  made  under  the  fSleotric  Lighting  Aots,  and 
duly  confirmed  by  Act  of  Parliament,  the  corpora- 
tion of  B.  were  authorised  to  supply  deotrical 
energy  for  public  and  private  purposes  within  the 
area  of  the  borough;  it  being  provided  by  the 
order  that  nothing  therein  should  exonerate  the 
undertakers  from  any  indictment,  action,  or  other 
proceedings  for  nuisance  in  the  event  of  any 
nuisance  being  caused  or  permitted  by  them.  The 
corporation  entered  into  arrangements  with  the 
defendant  company  for  the  erection,  maintaloing, 
and  working  of  a  generating  station  within  the 
borough ;  and  the  defendant  company,  in  pur- 
suance of  such  arrangements,  acquir(M  as  a  site  for 
the  proposed  works  a  pece  of  land  adjoining  the 
garden  of  the  plaintiff's  house,  and  proceeded  to 
erect  therein  the  requisite  engines,  dynamos,  and 
other  machinery. 

The  plainti£^  who  occupied  her  house  as  a  ladies' 
school,  complained  of  various  annoyances  to  the 
inmates  of  ner  establishment  by  noise,  vibration, 
and  offensive  smells  or  vapours  produced  by  the 
operation  of  the  defendant  company's  works,  and  ^ 


instituted  an  action  for  an  injunction  and  < 
in  respect  of  the  alleged  nuisance. 

The  court  being  of  opinion  that  the  i  ^  . 
complained  of  were  not  trivial  or  a  kind  to  be 
expected  from  any  ordinary  and  reasonable  use  by 
the  defendant  company  of  the  land  they  had 
acquired,  and,  further,  that,  in  spite  of  a  mmfnu- 
tion  in  intensity  and  frequency  of  the  annoyanoss 
complained  of  since  tiie  commencement  of  the 
action,  yet  even  at  the  date  of  the  trial  such  annoy- 
ances had  repeatedly  and  recently  recorred.  an 
injuQctiou  ana  damages  were  sranted  aooordiiudy. 
—Knight  v,  Islb  of  Wight  Blbotbio  Light  Go, 
Ch.D.  Joyce,  J,;  73  L.  J.  Oh.  299 ;  90  L.  T.  410. 

2.  Overhanging  trtes — Damaqe — Ir^uneUom. — ^An 
action  lies  against  an  adjoining  landowner  lor 
allowing  his  trees  to  overhang  the  boundary  to  the 
damage  of  the  plaintiff's  crops. — Smith  v.  Giddt, 
K,B,D, ;  [1904]  2  K.  B.  448. 

3.  Smallpox  honntal^Aetion  quia  timet — Weight 
and  sufficiency  of  evidence, — Where  the  site  otf  a 
smallpox  hospitM  is  carefully  chosen,  is  in  a  ptopm 
situation,  and  constitutes  no  appredabie  danger  to 
the  public  beslth  and  no  nuisance  to  pcivate 
property,  and  the  hospital  itself  is  ptoperiy 
managed  and  all  precautions  taken  to  piesent 
infection  that  sdenfSfic  skill  and  knoiriedge  reqinre, 
the  facts,  that  the  hos(ntal  is  within  fifty-one  feet 
of  a  high  road  and  that  there  is  some  risk  ol 
infection  even  when  the  utmost  care  is  taken,  do 
not  outweigh  the  benefits  accruing  to  tiie  pablie 
in  general  from  the  maintenance  of  a  smiaUpoz 
hospital  that  reduces  the  risk  for  every  inhabitant 
of  the  distoict  wherein  it  is  situate.  To  warrant  wl 
injunction  restraining  the  use  of  such  a  hospital 
there  must  be  a  strong  probability,  almost  amount- 
iog  to  moral  certainty,  that  the  hospital  will  be  an 
actionable  nuisance.  —  Attobnet  -  GsariBAL  v, 
NoTTiNGHAH  OoBPO&ATlON,  Ch,D,  Forwell^  J,,  281 ; 
[1904]  1  Oh.  673;  73  L.  J.  Oh,  512;  90  U  T.  aOB. 

4.  Smoke— Funnel  ofsteam'4ug  sending  for^  hiadt 
smoke— Chimney—Public  Heatth  {London)  Act,  1891 
(64  <t  66  Via.  c,  76),  s.  6,  sub-sections  4,  5 ;  s.  24, 
subsection  (b). — ^The  funnel  of  a  steaai-to«  is  a 
"chimn^"  within  the  meaning  of  the  Pablie 
Health  (London)  Act,  1891,  section  24  (h)  of 
provides  that  *'  any  chimney  (not  being  tbe  ob 
of  a  private  dweUing-honse)  sending  forth  bladk 
smoke  in  such  quantity  as  to  be  a  nuisanee  *'  is  a 
nuisance  liable  to  be  dealt  with  summarily  midsr 
that  Act.— Tough  v,  Hopkiks,  K.B.D.,  606;  119^] 
1  K  B.  804 ;  73  L.  J.  K.  B.  628 ;  90  L.  T.  672. 

6.  Vibration  —  Electric  generating  station — Statu^ 
tory  powers  of  borough  council — Provisumai  order 
under  Electric  Lighting  Act — Injunction — ••  Tenspw  • 
ary  "  nuisance. — The  defendant  council,  under  &e 
powers  of  a  provisional  order,  erected  an  eleotrio 
generating  station  in  proximity  to  houses  of  vHuek 
the  plaintiffi  were  letsees  or  occupiers.  The  cxdsr 
provided  that  nothing  therein  should  exonerate  Hw 
undertakers  from  an  action  for  nuisance  in  the  erenfr 
of  an^  being  occasioned  by  them.  In  an  aotkm  for 
an  injunction  it  was  admitted  b]f  the 
that  the  vibration  of  their  machinery 
actionable  nuisance  unless  such  nuisance  was  iTKoes 
able  as  being  of  a  merely  temporary  nature^  bel 
they  alleged  that  after  experments  and  alterattosie  of 
the  machinoy  the  nuisance  would  abate,  and  tMI 
as  the  machinery  was  not  yet  ccnnpleted  in  its  final 
form,  but  only  m  course  of  constrootion,  an  aotUm 
would  not  lie  against  them. 

Held,  that  the  nuisance  was  not  merely  teaspor* 
ary  within  the  principle  of  fEorriaon  t.  Bomtkmark 
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and  Vamxhall  Water  Co.,  [1891]  2  Clu  409,  39 
W.  B.  Dig.  140,  And  that  the  defeodanti  were  not 
entitled  to  carry  out  their  works  ualeM  they  oould 
do  BO  without  oreatiDg  a  nuisaiioe,  and  that  an  in- 
junotion  miist  go. 

One  of  the  plaintiffs  haring  fub-let  for  all  his 
term  less  the  last  thrte  days, 

H^d,  entitled  to  an  in  junction  in  respect  of 
damage  to  his  rf^version. — Colwell  v.  St.  Panoras 
CoRPORATlOif,  Ch,D.  Joyce,  */.,  623  ;  [1904]  1  Oh. 
707;  73  L.  J.  Oh.  276;  90  L.  T.  163. 

See  also  Jns'ioes,  4 ;  Pablio  H«aith,  6. 

PABTNBB8HIP:— 

1 .  Account — Ascertaining  deceased  partner^ $  share — 
AftideM — Construction^OoodwUl — Inclusion  in  ac- 
count,— Articles  of  partnership  provided  that  a  fnll 
and  general  annual  account  and  ralaationof  all  the 
capiUl,  stock-in-trade,  property,  profits,  moneys, 
credits,  and  effects  whatsoever  of  the  partnership 
should  be  made,  and  that  if  a  partner  should  die 
before  the  expiration  of  the  psrtnership  his 
executors,  administrators,  and  assigns  sho9ld  be 
entitled  to  such  sum  of  money  as  his  share  of  tha 
capital  and  property  of  the  partnership  shotild  upon 
the  last  general  annual  account  amount  to. 

A  partner  died  during  the  continuance  of  the 
partnership,  and  his  executors  olaimed  that  in  as- 
certaining the  amount  of  his  shsre  tiiey  were  entitled 
to  have  a  sum  for  the  goodwill  of  the  partnership 
butiness,  which  was  of  contiderable  valup,  included 
in  the  account  and  valuation. 

The  articles  contained  no  express  provision  as  to 
the  goodwill. 

On  a  summons  taken  out  to  detennine  whether 
they  were  entitled  to  have  a  sum  for  the  goodwill 
included, 

Held,  that  there  was  no  material  diffiarence  be- 
tween the  present  case  and  Steuart  v.  Gladstone,  40 
L.  T.  Bep.  146,  10  Oh.  D.  626,  and,  the  principle 
of  that  d«oi»ion  being  that,  where  the  acoounts  from 
which  the  sum  to  be  paid  is  to  be  ascertained  are 
acoounts  ior  the  purpose  of  ascertaining  profits,  the 
goodwill  is  not  to  be  included,  a  sum  for  the  good- 
will ought  not  to  be  iodadei  in  the  account. — 
SOOTT  V.  SODTT,  Ch.D.  Joyce,  J.;  89  L.  T.  682. 

2.  Dissolution — Insufficient  assets  to  repay  capital-^ 
Question  of  adjustment^Partnership  Act,  1890  (63  ^ 
64  Vict,  c.  39),  s.  24,  sub-section  1 ;  s.  44.— Where 
the  contributions  of  partners  to  the  capital  were 
unequal,  but  each  were  to  share  equally  in  profits ; 
and  in  the  distribution  of  assets  upon  a  dissolution 
it  was  fotmd  that  there  was  a  defiaienoy  of  assets. 

Held,  that  the  assets  must  be  applied  in  pacing 
rateahly  to  esoh  partner  what  was  due  from  the 
firm  to  him  in  respect  of  capital,  account  being 
taken  of  the  equal  contributions  to  be  made  by 
each  towards  the  defioienoy  of  capital. — Gabnbb  v. 
MUEBAY.  Ch.D.  Joyce,  J.,  208;  [1904]  1  On.  67; 
73  li.  J.  Oh.  66;  89  L  T.  666. 

3.  Dissolution — Beceiver  and  manager — Manage- 
ment  —  Interference  —  Ip junction,  —  Two  brot  hers 
carried  on  a  bminess  in  partnership  for  some  years, 
when  the  btisinees  began  to  fail,  and  one  brother 
brought  an  action  for  dissolution  of  the  partnc^r- 
Bbip  against  the  other,  to  whose  mismanagement 
he  attributed  the  f  ttilure.  The  plaintiff  obtained  an 
order  appointing  a  receiver  and  manager  of  the 
business,  who  dismissed  the  defendant  from  the 
maaeg^ement,  and  afterwards  an  order  was  made 
for  the  dissolution  of  the  partnership,  the  taking  of 
the  partnership  accounts,  and  the  realization  of  the 
partnership  effects. 

The  defendant  set  up  and  managed  a  rival 
business  uLder  a  similar  name,  which  he  alleged 


belonged  to  his  sons  as  partners,  and  for  which  his 
wife  and  her  sisten  advanced  the  capitaL 

On  a  motion  by  tiie  i^aintiff  for  an  injunction  to 
restrain  the  defendant  from  interfering  with  the 
management  of  the  old  business  b?  the  receiver 
and  manager,  it  was  proved  that  the  defendant  had 
spread  rumours  to  the  effect  that  the  old  business 
would  shortly  be  closed  and  sold  by  auction,  and 
had  induced  some  of  the  employees  of  the  old 
business  to  leave,  after  giving  due  notice,  and  to 
enter  the  employment  of  the  new  business,  and 
also  had  attempted  to  obtain  from  the  landlord  the 
tenancy  of  a  field  which  had  long  been  in  the 
occupation  of  the  old  partnership,  and  used  in  the 
old  business. 

Held,  that  any  act  calculated  to  in j  are  property 
under  the  control  of  the  receiver  and  mansger  wa» 
an  interference  witb  the  management  of  the  receiver 
and  manager  whom  the  court  was  bound  to  pro- 
tect ;  and  an  injunction  was  granted  restrictiti< 
the  defendant  from  interfering  with  the  manage- 
ment of  the  receiver  and  manager.— DixoN  v* 
Dixon.  Ch.D.  annn/en  Eady,  J, ;  [1904]  1  Oh.  161 ; 
73  L  J.  Ca.  103 ;  89  L.  i\  272. 

4.  Expulsion  clause — Conduct  detrimental  to  part- 
nership business — BreacJi  of  duty  as  a  partn^ — Con- 
vieUan  hy  police  magistrate— Dish(me$ty — Interim 
injunction, — Articles  of  partnership  provided  that  in 
the  event  of  either  of  the  junior  partners  being 
"  addicted  to  scandalous  conduct  detrimental  to  the 
partnership  business,*'  or  being  guilty  of  *'any 
flagrant  breach  of  the  duties  of  a  partner,"  the 
senior  partner  might  give  the  offending  partner  six 
days'  notice  of  explosion  froiu  the  partnership. 
One  of  the  junior  partners  having  be«i  convicted 
by  a  police  magistrate  of  travellini^  without  a  ticket 
with  intent  to  avoid  payment,  and  fined  the  f  uU 
penalty,  the  senior  partner  served  him  with  notice 
of  expulsioo.  On  motion  by  the  junior  partner  for 
an  interim  injunction  to  restrain  his  expulsion. 

Held,  that,  as  the  plaintiff  had  been  convicted  af 
dishonesty,  the  notice  of  expulsion  was  just^ed, 
and  under  the  circumstances  the  court  declined  to 
interfere  by  int'^rlocutory  io j  uootinn. — Oabmiohaxl 
V.  Evans,  Ch,D,  Byrne,  J. ;  [1904]  1  Oh.  486;  73 
L.  J.  Oh.  329;  90  L.  T.  673. 

See  also  Solicitor,  7. 

PATENT:— 

1.  Assignment  of  application  for — Assignee's  right 
of  action — Practice — Parties — Leave  to  amend, —Ttx*i 
assignee  of  an  application  for  a  patent  is  only  hu 
equitable  assignee  of  the  patent.  He  cannot  sae  for 
infringement  of  the  patent  unless  he  joins  the  le^al 
owner  either  as  plaintiff  or  defendant. 

Leave  to  amend  by  adding  the  legal  owner 
granted.— BowDEN*s  Patents  Syndicatbv.  Smith, 
Ch,D.  Warrington,  J,,  630 ;  [1904]  2  Ch.  122 ;  73 
L.  J.  Oh.  622. 

2.  Disconformity — Order  for  revocation^Terms-^ 
Form  of  t-rder  ^Discretion  of  judge — Patents,  Denif/ns^ 
and  Trade-Marks  Act.  1883  (46  &  47  Vict  c  67),  m. 
18,  19,  20— Coafe. — Where  a  judge  has  exe^i^ed 
his  discretion  under  section  19  of  the  pAtt-nts, 
Designs,  and  Trade- Biarks  Act,  1883,  by  makugf 
an  onler  to  revoke  letters  patent  unless  the  specifio«- 
tion  be  amended  by  disclaiming  part  thereof,  thn 
Oourt  of  Appeal  will  not  int^ere  t^  vary  the 
terms  he  may  have  imposed  in  makinflrsunh  order. — 
Gbipel's  Patent,  Kb,  C.A,.  339;  [1904]  1  Oh.  239; 
73L.  J.  Oh.  215;  90  L.  T.  70. 

3.  Infringement— Combination  patent  Sale  of 
constituent  part — Intention  to  infringe, — If  the 
manufacture   and    sale   of    an    article,    which    is 
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a  oonstitaent  part  of  a  patent  consistiag  in  a 
particnlar  oombination,  are  not  in  themselvet 
nnlawfnl  as  iDfringing  the  patent,  they  do  not 
beoome  so  bj  reason  of  the  sale  being  to  a  person 
whom  the  vendor  knows  intends  to  infringe  the 
pa*ent. 

Toumsend  ▼.  Haworth,  12  Cb.  D.  831o,  48  L.  J. 
Ob.  770n,  followed. 

Decision  of  S«vinfen  Eady,  J.,  {ante,  p  189), 
affirmed.  —  DuNLOP  Pnbumatic  Tybb  Co  v. 
MosBLBY  &  Sons,  C  A.,  454  ;  [1904]  1  Ch.  612; 
73L.  J.  Oh.  417. 

4.  Infringtmtnt— Taking  auhstance  of  invenUon,^~ 
In  an  action  for  the  iofringement  of  a  patent, 
where  it  is  alleged  that  the  defendant  has  taken  the 
"  substance  *'  of  the  inyentioo,  the  question  is  to  be 
decided  with  reference  to  tiie  existing  state  of 
knowledge  of  the  subject  at  the  date  of  tiie  patent 
acd  the  operation  of  the  machine  in  question,  and 
not  simply  by  reading  the  speoifioation. 

Where  the  merit  of  the  invention  consists  in  the 
principle  which  is  embodied  in  it,  a  machine  which 
carries  the  same  principle  into  effect  by  differeot 
means  may  be  an  infringement;  but,  where  the 
merit  lies  in  a  new  combination  of  known  features, 
a  machine  which  produces  the  same  result  with  the 
omission  of  something  which  is  a  material  element 
in  the  patented  machine,  not  a  mere  detail,  will 
not  be  held  to  be  an  infringement  of  the  patent. 

Judgment  of  the  court  oelow  affirmed. — OON- 
SOLTDATSD  Oar  Heatino  Oo.  V.  Oakb,  P,C.  ; 
[1903]  A.  0.  609;  72  L.  J.  P.  0.  110;  89  L.  T. 
224. 

5.  Pending  action  for  infringement — Amendment  of 
ipecifioation  vnthout  leave  of  court — Subsequent  action 
on  amended  epecification — Invalidity  of  amendment — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  d: 
47  Vict.  c.  67),  s.  18,  sub-sections  1,9,  10;  s,  19— 
PatenU,  Designs,  and  Trade-Marks  Act,  1888  (61  <fe 
62  Vict.  d.  60),  a.  6.— Secdons  18  and  19  of  the 
Patents,  &c..  Act,  1883,  which  relate  to  the  amend- 
ment of  a  spedfioation,  mutt  be  read  together. 
Section  18  staten  what  an  applicant  may  do  before 
litisration,  and  section  19  states  what  he  may  do 
whilst  in  litigation;  and  if  an  appUoant,  whilst 
litigation  is  pendmg  and  without  leave  of  the 
coutt  under  section  19,  amends  his  spedfloation 
under  section  18  by  leave  of  the  comptroller,  the 
amendment  is  irregular  and  void  notwithstanding 
sub-section  9  of  section  18. 

Sub-section  10  of  section  18  is  not  limited  to 
litigation  pending  between  the  sam%  parties  at  the 
time  when  the  application  to  amend  is  made,  but 
rpfers  to  any  action  for  infringement  or  petition 
for  revocation  pending  at  that  time  in  relation  to 
the  patent— JC  B.  Baooks  &  Oo.  i;.  Ltostt*s 
Saddle  aicd  Motob  AooessobyOo.,  Ch.D,  Farwell, 
J, ;  [1904]  1  Oh.  512  ;  73  L.  J.  Oh.  319. 

6.  Revocation — Petition  for  f evocation — Practice — 
Court  or  chambers — Consent, — An  order  for  the 
revocatiou  of  letters  patent  for  an  invention  cannot 
be  obtained  upon  summons  in  chambers,  even 
where  the  respondent  consents  to  the  revocatioa. — 
Ollfion's  Patent,  Be,  Ch.D.  Buckley,  J.,  629. 

POLIOE:— 

Pension —  *  Approved  service^* — Continuous  service — 
Police  Act,  1890  (53  <fc  54  Vict.  c.  46).  s.  1.— By 
setcion  1  of  the  Pobce  Act,  1890,  *'ever  constable 
in  a  police  force  (a)  if  he  has  not  completed  not  less 
than  twenty-five  yesrs'  approved  service  .  •  . 
shall  ...  be  entitled  without  a  medical  certi- 
ficate to  retire  and  receive  a  pension  for  life." 

Held   (by    Oollins,    M.B.,  and   Stirling,  L.J., 


Mathew,  L.J.,  dissenting),  thet  "approved  asr- 
vioe  *'  means  oontinoous  service,  and  that,  tiiers- 
fore,  in  computing  the  period  of  twentj-five 
years,  separate  and  broken  periods  of  aerTioe  eaa- 
not  be  added  together. 

Judgment  of  the  Divisional  Oourt  (aiiie,  p.  527, 
[1904]  1  K.  B.  622)  affirmed.~QABBTnT  v.  Dubhajc 
Joiirr  OoMMTTTBB,  C.A.,  678;  [1904]  2  K.  B.  514. 

POOELAW:-. 

1.  Rating — Appeal  to  quarter  sessions — ^^^  9f 
assessment  committee  to  appear  ae  respondents — Oomseat 
of  guardians — Notice  to  guardians — Suffieiemey  of 
notice — Union  Assessment  Committee  Amendmemt  Aet^ 
1864  (27  &  28  Vict,  c  39),  s.  2^Divided  Parishes  aad 
Poor  Law  Amendment  Act,  1882  (45  <k  46  VieL  c.  5S], 
s.  12. — ^The  consent  of  the  guudiant  of  a  unija, 
which  is  required  by  section  2  of  the  Union  Asse«- 
ment  Oommittee  Amendment  Act,  1864,  baforvs  the 
assessment  committee  can  appear  as  reipoodaots  to  s 
rating  appeal,  is  not  such  a  consent  in  writiDg  ol  e 
majority  of  the  guardians  of  a  union  required  uodv 
the  Poor  Law  Acts  as  is  mentioned  in  aeotioQ  12  of 
the  Divided  Parishes  and  Poor  L«w  Amendmeot  Act. 
1882,  and  it  is  not  necessary  thet  foarteen  days' 
notice  should  be  fftven  to  each  guardian  of  ^ 
meeting  at  which  tne  consent  to  such  app^araaoe  is 
to  be  given. — Smith  v.  Leioh  Uiaoif,  C.A.^  340; 
[1904]  1  K.  B.  484 ;  73  L.  J.  E.  B.  185 ;  90  L.  t. 
240. 

2.  Removal  of  pauper  —  SettUwMsU  —  Mmrriei 
tioman — Husband  having  no  settlement — Dmvaiim 
settlement — Divided  Parishes  and  Poor  Law  Amend 
ment  Act,  1876(39<fe  40  VicL  e.  61),  s.  35.— Apa^isr 
and  her  husband,  who  was  a  foreigoer  wita  as 
settlement,  came  to  rende  in  the  pariah  of  Bir- 
mingham in  January,  1901,  and  readed  there  until 
June,  1901,  when  the  husband  wentto  Amflcioa  with 
no  intention  of  deserting  his  wife,  and.  wiA  tlM 
intention  of  returning.  The  wife  SAd  bar  diildna 
continued  to  reside  ia  the  parish  of  BirmmgtisM 
until  March,  1902,  when  they  went  into  the  work- 
house. 

Held,  that  the  pauper  and  her  ohfldreBL»  who  wers 
all  under  the  age  of  sixteea  years,  were  irvemovabU 
from  the  parish  of  Birmingham. — Tbwabsbuit 
QUABDIAKS  V.  BiBlfUrOHAlC  QUABDIAITS,  K.B.D.; 
[1904]  2  K.  B.  395 ;  90  L.  T.  787. 


3.  School  distriet—Board^Dissolutian — Trmu/w 
of  Ooneolidated  Stock—Poor  Law  Amemdmfemt  Ad 
1844  (7  <£r  8  Vict.  c.  101).  «s.  40,  42,  45— DiMebftf 
Boards  of  Management  and  Ouardians  Act,  1870  (S3 
df  34  Vict.  c.  2),  ss.  1,  12.^A  school  diatriot  ana  a 
board  tar  such  district  were  oonstitoted  aider  te 
Poor  Law  Amendment  Act,  1844.  The  distriet 
was  dissolved.  At  the  date  of  the  difaoh&tion  thff« 
was  standing  in  the  books  of  the  Bank  of  Bs^g- 
land  a  sum  of  2}  per  oent,  OonsoUdated  Stock, 
which  represented  surplus  assets  of  the  board  of 
management. 

Held,  that  the  omrporate  body  remainad  ia  eodst- 
ence  either  l^  implication  from  sectioQ  1  of  33  t 
34  Yict.  0.  2,  or  according  to  the  ooasnaoai  lav 
rule  so  long  as  any  one  of  theoorporatora  regained 
alive.  The  platntiffs,  the  last  aotm^  manaf^sn 
ware  not  entitled  to  claim  that  the  property  wai 
vested  in  them  automatically  under  33  £  34  Tiec 
c  2,  s.  12,  and  it  would  be  necessary  that  thi 
transfer  of  the  Oonsolidated  SUx^  be  egecahd 
under  the  corporate  seal  of  the  board. — ^Mobtos 
i;.  Bank  of  Enolavd,  Ch.D.  FarweU^  J.,  S9S: 
[1904]  1  Oh.  664 ;  73  L.  J.  Oh.  503 ;  90  L.  1 
375. 

4.  Settlement  —  Addition     to     parish  —  Dimid 
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Parishes  Ad,  1876  (39  <fc  40  Vid.  e.  61)— Poor 
.  Law  Ad,  1879  (42  &  43  Vid.  c.  54).— Where  a 
pauper  hu  acquired  a  settlement  in  a  parish,  and 
•nbeeqaently  by  an  order  of  the  Local  GoTemment 
Board,  made  under  the  Divided  Parishes  and  Poor 
liAW  Amendment  Act,  1876,  as  amended  by  the 
Poor  Law  Act,  1879,  a  part  of  an  adjoming 
parish  has  been  added  to  the  former  parish,  the 
identity  of  the  original  parish  is  not  destroyed, 
and  the  pauper's  settlement  is  not  lost. 

Beg.  ▼.  Tipton  InhahitanU,  3  Q.  B.  215,  and 
8t.  Saviour's  union  ▼.  Dorking  Union,  46  W.  R. 
^09.  [1898]  1  Q  B.  591,  diitingalnhed. 

Decision  of  the  Ooart  of  Aopenl  (50  W.  E.  275, 
.  [1902]  IK.  B.562)  affirmed.— West  Ham  Union  v. 
London  County  CounciL;  H.L.  465 ;  [1904]  A.  C. 
40 ;  73  L.  J.  K.  B.  85 ;  89  L.  T.  614. 

5.  Settlement  —  Irremovability  —  Residence  — 
"  Hospital  ^'—Poor  Removal  Ad,  1846  (9  &  10  Vid. 
c.  66),  s.  1. — An  institution  partially  endowed  by  a 
private  person  and  founded  with  the  object  of  pro- 
viding a  home  and  medical  treatment,  together  with 
•uitable  employment  and  recreation,  for  persons 
Buffering  from  epilepsy,  the  main  part  of  the 
expenses  being  defrayed  by  payments  of  the 
inmates,  is  a  "hospital'*  within  the  proviso  to 
section  1  of  the  Poor  Removal  Act,  1846. 

Judgment  of  the  Divisional  Oourt  ([1903]  1  K.  B. 
19)  affirmed.  —  Ormskirk  Union  v.  Choblton 
Union,  C.A.  ;  [1903]  2  K.  B.  498 ;  72  L.  J.  K.  B. 
721 ;  89  L.  T.  256. 

6.  Settlement — Three  years*  residence — Child  under 
sixteen^Divided  Parishes  Ad,  1876  (39  d;  40  Vid.  c. 
•61),  ss.  34,  35.— Where  a  child  has,  while  under  the 
age  of  sixteen,  resided  with  its  parent  in  a  parish  for 
three  years  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  render  a  pers3n 
irremovable,  the  child  may,  on  attaining  the  age  of 
sixteen,  daim  the  benefit  of  the  three  years'  resi- 
dence as  givins  it  a  settlement  in  the  parish  under 
section  34  of  t£e  Divided  Parishes  Act,  1876. 

Judgment  of  the  Divisional  Court  (ante,  p.  30, 
[19U3]  2  K.  B.  627)  affirmed. 

Reg.  V.  Elvd,  7  W.  B.  586,  2  £.  &  B.  266,  followed. 
— Wbst  Ham  Union  v.  Holbsaoh  Union,  C.A„ 
613;  [190412K.  B.  121. 

See  also  Bating,  1,  5-8. 

:^OWBR:— 

1.  Appointmeni^Oeneral  testamentary  power — 
Loan  to  donee — Covenant  to  exercise  power — Priority 
of  lender  as  to  appointed  fund  over  other  creditors. — 
Property  appointed  by  will  under  a  general 
power  IS  assets  for  payment  of  the  debts  of  the 
appointor. 

The  donee  of  a  general  testamentary  power  of 
appointment  exercised  the  power  in  favour  of  a 
mortgagee,  in  pursuance  of  a  covenant  contained 
in  the  mortgage  deed.  At  the  death  of  the 
donee  of  the  power,  his  estate  proved  to  be  insol- 
went. 

Held  (affirming  the  judgment  of  the  court  below), 
^at  the  mortgagee  had  no  priority  over  the  general 
^sreditors  of  the  estate  as  against  the  appointed 
fund. 

Rule  laid  down  by  Knight-Bruce,  L.  J.,  in  Fleming 
-v.  Buchanan,  3  De  G.  M.  &  G.  976,  approved  and 
f oUowed.— Betfus  v.  Lawlby,  H.L. ;  [1903]  A.  C. 
41 1 ;  72  L.  J.  Ch.  781 ;  89  L.  T.  309. 

2.  Excessive  appointment  —  Appointment  under 
special  power  to  uses  of  existing  settlement,  or  such  as 
are  **  capable  of  taking  effed** — Validity  of  limitation 
— Remoteness — Construdion  of  will. — Where  under  a 
apedal  power  of  appointment  a  testator  appoints  to 


the  uses  or  trusts  of  an  antecedent  instrument  or 
such  of  them  as  are  "  capableof  taking  e£Peot."  the 
phrase  "  capableof  taking  effect "  may  be  construed 
as  meaning  what  the  law  allows  to  take  effect,  and 
need  not  m  conOned  to  a  reference  to  the  u«es  or 
trusts  which,  by  reason  of  the  deaths  of  psrties  and 
other  interveoing  circumstances,  are  still  in  fact 
existing,  or  capable  of  coming  into  existence ;  and 
if  therefore  some  of  the  uses  or  trusts  fail  by  reason 
of  the  ceduis  que  trust  not  being  objects  of  the  power, 
or  by  reason  of  the  rule  agaiost  perpetuities  being 
infringed,  those  uses  or  trusts  may  be  treated  as 
exolnded  from  the  appointment. 

Didumoi  Jeisel,  M.B.,  in  Line  v.  Hall,  (1873)  43 

L,  J.  Ch.  107,  108,  cooeidered  and  applied. — Finoh 

AND  Chbw's  Contract,  Be,  Ch.D.  Kekewich.  J. ; 

[1903]  Oh.  486 ;  72  L.  J.  Ch.  690 ;  89  L  T.  162. 

Siee  alto  Trustee,  2,3;  Vendor  and  Purchaser,  4. 

PBACTICB  :— 

1.  Appeal — Court  of  Appeal — Adion  referred  dy 
consent  of  parties  to  master — Judgment  entered  by 
masttr — Right  of  appeal  to  Court  of  Appeal — Rules  of 
Supreme  Court,  ord.  14,  r.  7. — When  in  an  action  in 
the  High  Court  the  whole  action  has  been  referred, 
under  ord.  14,  r.  7,  to  a  master,  and  judgment  hms 
be«n  entered  in  pursuance  of  his  direction,  an  appeal 
from  the  jud^rment  does  net  lie  to  the  Court  of 
Appeal.— Prasbr  v.  Frasbb,  C.A.,  147 ;  [1904]  1 
K.  B.  56 ;  73  L.  J.  K.  B.  6 ;  89  L.  T.  491. 


2.  Appeal— official  referee — Reference  of  Chancery 
adion—Motion  to  sd  aside  judgment— Jurisdiction. — 
Where  an  action  in  the  Chancery  Division  is 
referred  to  an  c^dal  referee,  and  judgment  is 
entered  by  direction  of  the  official  referee,  the 
proper  course  for  the  unsuccessful  psr^  is  to 
apply  in  the  Chancery  Division  to  set  aside  the 
judgment  and  not  in  the  first  instance  to  appeal 
to  the  Court  of  Appeal.  —  Wtnnb-Finoh  v. 
Chaytob.  C.A.,  24 ;  [1903]  2  Ch.  475 ;  72  L.  J.  Ch. 
723;  89L.  T.  123. 

3.  AppealSpeeial  leave — Abstrad  point  of  law. — 
Special  leave  will  not  be  granted  to  appeal  from  a 
judgment  which  is  not  impeached,  merely  with  a 
view  to  have  an  abstract  pamt  of  law,  not  arising 
in  case,  decided  by  their  lordships.  —  Bbz  v. 
Louw,  P.C. ;  [1904]  A.  C.  412. 

4.  Appeal  in  form&  pauperis — Certificate  of 
counsel. — On  an  application  for  leave  to  appeal  in 
formd  pauperis  it  is  not  necessary  that  the  applica- 
tion should  be  supported  by  the  certificate  of  an 
independent  counsel  who  did  not  appear  for  the 
applicant  in  the  court  below. — MrroBiEiiL  v.  Nbw 
Zealand  Loan  and  Mbboantile  Aobnoy  Co., 
P.C;  [1904]  A.  C.  149;  73  L.  J.  P.  C.  17;  89 
L  T.  83. 

5.  Costs  —  Adion  settled  —  **  Record  withdrawn. 
No  costs  on  either  side** — Costs  of  interlocutory  pro- 
ceedinas  ordered  to  be  paid  by  plaintiff^Bight  ^  of 
defenaant  to  tax  after  settlement  of  adion — ^During 
the  progress  of  an  action  several  orders  were  made 
upon  interlocutory  applications,  that  the  plaintiff 
should  pay  the  defendants'  costs  in  some  oases  "in 
any  event." 

The  action  was  subsequently  settled  upon  the 
terms  indorsed  on  the  bniefs  of  oounsel.  *'  Record 
withdrawn.  No  costs  on  either  side,"  the  question 
of  the  costs  of  the  interlocutory  proceedings  not 
being  present  to  thdr  minds. 

Hda  (dismissing  the  appeal),  that  after  the  settle- 
ment of  the  action  the  aefendants  were  entitled  to 
taxation  and  payment  of  their  costs  of  the  inter- 
locutory procMdings  which  the  plaintiff  had  bsen 


131 


I'raetin. 


DIGEST. 


WMU7  Bap«tv,  Oat  1, 190(. 

FfwHee.  132 


ordered  to  pay.— Waltbb  v.  Bewioki»  Mo&unq,  & 
Co.,  C.^. ;  90  L.  T.  409. 

6.  Co»t$  he/ore  action — Threat  of  joroceedings — 
JPreparation  for  defence  before  ia$ue  of  writ-— Taxation 
—R.  8.  a,  1883,  ord.  65,  r.  27,  euh-rule  29.— 
Defendant,  being  threatened  with  an  aotion  for 
being  party  or  privy  to  a  fraad  disolosed  in  a 
previous  aotion  to  whioh  he  was  not  a  party, 
obtained  a  tr«nacript  of  the  speechee,  evidence,  and 

'  judgment  therein  before  the  issue  of  the  writ  in  the 
present  aotion,  with  a  view  to  defending  the  same. 
The  present  aotion  was  subsequently  dismissed  for 
want  of  prosecution. 

Held,  that  the  defendant  was  entitted  under  ord. 
6ff,  r.  27,  sub-rule  29,  to  the  oosts  of  only  so  much 
of  the  transcript  of  the  evidence  and  judgment  as 
related  to  the  issue  in  the  pn^sent  action. — Bbioht*8 
Trusteb  v.  Sbllab,  Ch.D.  Swinftn  Body,  J,; 
[1904]  1  Ch.  369 ;  73  L.  J.  Ch.  245  ;  90  L.  T.  155. 

7.  Cogt» — Cbptes  of  documents  for  the  judge, — 
Where  the  court  it  asked  to  cofiatme  vbe  terms  of  a 
document,  a  copy  should  be  provid«>d  for  its  use, 
and  the  costi  of  »uch  copy  should  be  allowed  on 
tazatioD. — Hou8TOinr*8  SsTTLBidirr,  Rs,  Gh.D. 
FanveU,  J.,  61 ;  89  L.  T.  469. 

8.  Costa — Defendant  joined  in  the  alternative — 
Liability  of  unsuccessful  co^^fendant  to  pay  costs  of 
successful  co-defendant— Judicature  Act,  1890,  s.  6 
— iJ.  S.  C,  1883,  (mi.  16,  r.  4;  ord.  65,  r.  1. 
— In  an  aotion  brought  against  two  defend«ntB  in 
the  alternative,  and  tried  with  a  jury,  the  judge 
held  that  there  was  not  good  cause  to  deprive  one 
of  the  defendants  of  costs  as  against  the  plaintiff, 
but  yet  was  of  opinion  that  the  costs  so  occasioned 
ought  properly  to  be  borne  by  the  other  defendant. 
He  accordingly  ordered  the  plaintiff  to  pay  these 
costs  in  the  first  instaaoe  and  then  to  add  ttem  to 
his  own,  and  to  have  them  paid  to  him  by  the  other 
defendant. 

Held,  that  the  judge  had  jurisdiction  to  make 
such  an  order. — SANDEBSOir  v.  Blyth  Thbatrb 
Co  ,  C.A,,  33;  [1903]  2  K.  B.  533;  72  L.  J.  K.  B. 
761 ;  89  L.  T.  159. 

9.  Costa  —  Extraordinary  expenses  of  repairing 
highway— Action  in  High  Court—Sum  not  exceeding 
£250  recovered — High  Court  coets — Looomotitfea  Act 
(61  <fc  62  Vict.  c.  29),  a,  12  (l).-Seotion  12.  sub- 
secticm  1  (a),  of  the  Locomotives  Act,  1898.  pro- 
Tides  that  the  expenses  incurred  l^  a  highway 
authority  in  repairing  a  highway  damaged  by  extra- 
ordinary traffic  whioh  are  recoverable  from  the 
person  ordering  the  traffic  *'  may  be  recovered  if 
not  exceeding  £250  in  the  county  nourt,  and  if 
exceeding  that  sum  in  the  Sgh  Odurt."  In  an 
action  iu  the  High  Court  brought  by  a  highway 
authority  to  recover  a  sum  exceeding  £250  for 
damage  caused  by  extraordinarv  traffic,  th«  jury 
assessed  the  damages  at  £60,  and  the  judge  at  the 
trial  ordered  judgment  to  be  entered  accordingly 
with  costs,  and  gave  a  certificaie  that  there  was 
sufficient  reason  for  bringing  the  aotion  in  the  High 
Court. 

Held,  that  the  High  Court  bad  jurisdictioii  to 
entertain  the  aotion,  and  that  as  the  trial  was  with 
the  jury  the  costs  followed  tho  event  and  the 
plaintiffd  were  eniitled  to  High  Court  costs. — 
Chbstbrfikld  BiTRAL  COUNCIL  V.  Nbwton,  C.A., 
129 ;  [1904]  1  K.  B.  62  ;  73  L.  J.K.  B.  24 ;  89  L.  T. 
466. 

10.  Costs — Indemnity — Costs  of  action — Costs  of 
appeal, — A  person  who  h«8  agreed  to  indeuinify 
another  from  a  liability  is  not  primd  facie  liable  to 
pay  to  the  person  indemnified  the  oosts  incurred  by 


him  bk  an  untiicoessfol  appeal  from  tiie  judgment 
of  a  court  of  first  instance  establishing  his  liatiiUty. 
Tiiird  party  ordered  to  pay  defendants'  ensts 
of  trial  as  between  narty  and  party. — ^Maxwkll  v. 
BKinsH  Thomson  Houarov  Co.,  K.BJ),;  [1904] 
2K.  B.  342;  73  L.  J.  K.  B.  644. 

11.  Costs — Inspection  of  property  the  subject  of  the 
action — Inspection  without  an  order — Taxtng^maeter'e 
discretion— B.  8.  C,  ord.  50,  r.  3.— The  fact  that  an 
inspection  of  propertv.  the  subject-matter  of  an 
aotton,  has  been  carrieid  out  by  an  arranganent 
between  tde  solicitors  of  the  parties  and  not  in 
pursuance  of  an  order  is  not  of  itself  sufioieeA 
reason  why  the  costs  of  such  inspectioii  dMuld 
be  disallowed.  —  Abhwosth  v,  ksqusk  Casx> 
Clothino  Co.  (No.  1).  Ch.D.  Joyce,  J.,  507;  [1904] 
1  Ch.  702  ;  73  L.  J.  Cb.  274 ;  90  L.  T.  262. 


12.  Coets — Interest — Action  dismissed  unth 
Payment  of  cosis  and  interest — Order  rsmersed  by 
Court  ofAppeai — Rdwm  of  costs  and  interest — Order 
of  Court  if  Appeal  retfersed  by  House  of  Lords — 
8eoond  return  of  costs  tsnd  intereit — Bight  to  fmrtker 
interest.— On  tbe  22ad  of  June,  1901,  the  plaintiiPs 
action  was  dismissed  by  Joyce,  J.,  with  ooata  ;  and 
on  the  26th  of  Iffarch,  1902,  the  plaintiff  aooordin^y 
paid  the  defendants*  costs,  together  with  fntetest 
thereon. 

On  the  11th  of  July,  1902,  the  Court  of  Appeal 
reversed  the  order  of  Joyce,  J. ;  and  on  the  2Uc  of 
July,  1902,  the  defendants  repaid  to  the  plamtiff 
the  oosts  and  interest. 

On  the  9th  of  November,  1903,  the  House  of 
Lords  revwted  the  order  of  the  Court  of  Appeal 
and  restored  the  order  of  Joyce,  J.  Tho  ulamtiC 
returned  the  oosts  and  int^est  to  the  dafendaats. 

Held,  that  the  defendants  wore  also  entitled  to 
interest  on  the  coets  as  from  the  21st  of  July,  1903. 
— AsHWOKTH  V.  English  Cabd  CLOTBUfo  Co. 
(No.  2),  Ch.D.  Joyce,  J  ;  ri904]  1  Ch.  704;  75 
L.  J.  Cn.  282 ;  90  L.  T.  263." 


13.  Costs^New  trial— Misdirection.— U  1 
trial  is  granted  by  the  Court  of  Appeal  on  aeoonac 
of  the  misdirection  of  the  jury  ti&e  costs  of  the 
application  rest  entirely  in  the  discretiom  of  that 
court. 

Bray  v.  Ford,  [1896]  A.  C.  44,  44  W.  B.  Di|r.  IZU 
discussed.— Hamilton  v.  Sbal  C.A..  581 ;  [1904] 
2  K.  B.  262 ;  73  L.  J.  K.  B.  560 ;  90  L.  T.  592. 

14.  Costs — Party  and  party — Befresher  fees  to 
counsel — Ord.,  65,  rr.  29.  48  — On  a  party  and  party 
taxation  n-f reaher  fees  to  counsel  ma?  be  ailowA^l  mt 
excess  of  the  maximum  set  out  in  ord.  65.  r.  48. — 
Stswabt  v.  Wxbbsb,  K.B.D. ;  89  L.  T.  559. 


15.  Costs — Payment  into  court  of  a  lump 
denial  of  liability  as  to  part  of  claim  and  admitaiom 
of  liability  as  to  part — Cost  of  issues  found  for  plitim' 
tiff— Issue  not  going  to  the  whole  cause  of  oetiom — 
B.8.C.,  1883,  ord.  22.,  rr.  1,  6.— In  au  aetioa  for 
wrongful  dismissal  the  plaintiff  claimed,  amongst 
other  things,  three  months'  full  pay  and  nme 
months*  half  pay.  Tkne  defendants  admitScd 
liability  for  three  months'  full  pay  and  six 
monthr  half  pay,  and  whilst  denying  any  fiuthei 
liability  paid  a  sum  of  money  into  court.  At  VSm 
trial  the  plaintiff  obtamed  a  verdict  and  jodgnMot 
for  a  sum  in  excess  of  the  sum  paid  into  ooort. 
Upon  an  application  by  the  defendants  for  judg- 
ment or  new  trial,  the  court  held  that  tiie  plaintiff' 
was  entitled  to  Irss  than  the  sum  paid  into  oowt 
and  gave  judgment  for  the  defendants,  bat  th^y 
decided  the  issue  of  tix  months*  or  nine  mosita*' 
half  pay  in  favour  of  the  pliintiffs. 

Held,   on  the  principle  of  Wagaiaffe  v.  BemHry^ 


133  Practice. 


DIGEST. 


Practice. 


134 


[1902]  1  K  B.  124,  that  the  defendantf,  while 
eotitled  to  the  general  ooete  of  the  actum,  most 
pay  the  oost  of  the  iasne  on  which  they  had  failed, 
although  it  was  not  an  issue  going  to  the  whole 
Cftnse  of  action. 

BmhU^  per  Our. :  Under  order  22  payment  into 
court  of  a  lump  snm  with  a  denial  of  liability  as 
to  part  of  the  <uaim  and  an  admission  of  liaUli^  as 
to  pert  cannot  be  pleaded  as  a  defence  to  an  action. 
— HUBBAOK  V.  British  North  BoRinio  Oo.,  O.A. ; 
[1904]  2  K  B.  473 ;  73  L.  J.  K.  B.  654. 

16.  CottB  —  Baiing  appedU  —  Appeal  to  quarter 
MtiofU'-Paroehial  A$$e$8menU  Act,  1836  (6<i&7  WiU. 
4,  e.  96),  s.  6. — In  an  appeal  to  quarter  sessions 
mider  the  Parochial  Atsessments  Act,  1836,  the 
ooort  has  power  to  giye  to  the  sncoessfol  party  the 
costs  incurred  in  the  court  below  as  well  as  the 
costs  of  the  appeal — ^Bsx  v.  Cornwall  Justiobs, 
KB.D.,  31;  ri903]  2KB.  178:  72  L.  J.  K  B. 
622;  88L.  T."775. 

17.  CoitB^Set'off'-**  PartieB  "—Independent  pro- 
ceedingB—Ord.  66,  r.  14;  r.  27,  $ub-rule  21.— Ord. 
66,  rr.  14  and  27  (21),  do  not  allow  a  set-off  of 
costs  in  separate  actions.— David  v.  Bibs,  C,d,, 
679;  [1901]  2  K  B.  435. . 

18.  OotU — SumnumB  under  ord.  14,  r.  1 — Be/erenee 
to  master — Coet$  of  the  adion-^CostB  of  the  reference 
and  award'-Ord,  66,  r.  \2^€hwUy  Courts  Act,  1888 
(61  df  62  Viet.  e.  43),  s.  116.— In  an  action  brought 
to  recoTer  a  balance  of  account  on  a  tradesman's 
bill,  the  plaintifBi  took  out  a  summons  under  ord. 
14,  r.  1,  for  leaye  to  sign  final  judgment.  Upon 
the  hearing  of  the  summons  no  order  was  m^le, 
but  the  action  was  referred  to  a  master  for  trial  in 
socordanoe  with  rule  7  of  the  same  order.  After 
twenty-one  days  from  the  serrice  of  the  writ  the 
master,  having  tried  the  action,  made  an  order 
giving  the  pldntifb  leaye  to  sign  judgment  for 
£23  16s.,  **  with  £7  costs  of  the  action,  and  also 
with  costs  of  the  reference  to  the  master  and  his 
award,  such  costs  to  be  taxed  by  the  taxing-master 
on  the  High  Court  scale."  ^om  this  order  the 
defeodanta  appealed  to  Phillimore,  J.,  sitting  at 
chambers. 

Held,  by  that  learned  judge  in  court,  that  as 
regards  the  costs  of  the  action,  judgment  not 
having  been  given  within  twenty-one  days,  and 
that  period  not  having  been  extended  by  a  judge 
under  section  116  of  the  Oounty  Courts  Act,  1888, 
the  plaintiffs  were  only  entitled  to  costs  on  the 
county  oourt  scale,  and  Uie  appeal  should  be  idlowi-d 
in  ttiat  respect;  but  with  r^ard  to  the  costs  of  the 
reforence  to  the  master  and  his  award,  the  order 
made  was  corr«ct,  as  the  m-ister  must  be  deemed  an 
arbitrator,  having  the  same  discretion  as  to  costs, 
including  the  power  to  certify  for  High  Court  costs, 
as  an  arbitrator  has.— Hatoooks  (Limitsd)  v. 
MuLHOLLAin),  K.B.D,,  400;  [1904]  1  K.  B.  146; 
73  L.  J.  K  B.  126;  90  L.  T.  88. 

19.  Coeti — Taaxition — A$aeumerU — Obfectians  to  t?ie 
taxing- fnaeter*$  findings  —  Certificate — Summons  to 
revieu}— Construction  of  ord.  66,  r.  27  (38a)— Ord.  66, 
r.  27  (39)  (41).— This  was  a  summons  to  vary  a 
taxing-master's  certificate. 

Upon  a  petition  seeking  for  payment  out  of 
certain  fund(s  in  court  the  consent  of  the  company, 
as  an  incumbrancer  with  a  stop  order  on  the  fund 
in  question,  was  necessary.  After  carefully  con- 
sidering the  matter,  which  was  of  a  complicated 
nature,  the  company  duly  consented.  On  taxation, 
however,  of  the  bUl  of  costs  carried  in  l^  the 
company's  solicitors,  only  a  small  put  of  the 
amount  claimed  was  allowed  by  the  taxing-master. 

It  appealed  that  the  taxing-master  began  l^ 


taxing  the  costs  item  by  item ;  then  he  ceased  to 
do  so,  excluded  the  remaining  items  entirely,  and 
allowed  instead  a  lump  sum  of  ten  guineas  for  the 
professional  services  of  the  solicitors.  The  taxing- 
master  stated,  in  answer  to  an  inquiry  by  the 
judge,  that  he  had  assessed  under  ord.  66,  r. 
27  (38a). 

No  objections  to  the  taxing-master's  findings 
were  ever  carried  in,  but  after  he  had  signed  his 
certificate  this  summons  was  taken  out. 

Held,  that  the  taxing-master  had  not  taxed  in 
accordance  with  ord.  65,  r.  27  (39),  nor  could 
he  be  taken  to  have  assessed  a  lump  sum  under 
ord.  66,  r.  27  (38a).  Assessment  was  by  t^e 
sub-rule  only  permissible  where  there  had  been 
some  dishonesty  or  misconduct  on  the  part  of 
the  solicitors  whose  bill  was  under  coniideration ; 
this  was  clearly  so  in  each  specifio  case  mentioned 
io  the  sub-rule,  and  the  subsequent  general  words 
"  from  any  other  cause  "  must  be  treated  as  ^usdem 
generis  with  the  preceding  words.  If  the  taxing- 
master  intended  to  exercise  this  delicate  question, 
he  must  say  so  in  definite  terms  and  upon  proper 
evidence.  Consequently  the  taxation  was  wrong  in 
principle,  and  in  such  a  case  the  summons  to  vary 
need  not  be  preceded  by  objections  to  the  taxing- 
master's  findings. 

In  re  CasUe,  36  Ch.  D.  194,  followed.— JomrsTOir, 
Eb,  Mills  v.  Johnston.  Ch.D.  Farofdl,  J. ;  [1904] 
1  Ch.  132 ;  73  L.  J.  Ch.  17 ;  89  L.  T.  497. 

20.  Costs^Taxaiion— Party  and  party — Befresher 
fees—Discretionr-B.  8.  C,  1883,  ord.  66,  rr.  8,  27 
(29)  (48).— In  a  taxation  of  costs  between  party  and 
party  tne  taxing-master  has  a  discretion  to  allow 
the  payment  of  refresher  fees  in  excess  of  those  pre- 
scribed bv  ord.  65.  f.  27  (48). 

In  re  Ermen,  61  W.  B.  475,  [1903]  2  Ch.  166.  and 
SteuHirt  &  Co.  v.  Wther,  19  Tiuies  L.  E.  722, 
followed.— Cavbndishv.  Strxttt,  Ch.D,  Buckley,  J.^ 
333 ;  [1904]  1  Ch.  624 ;  73  L.  Ch.  247 ;  90  L.  T.  600. 

21.  Costs — Taaoation^Solicitor  and  client—Action 
against  public  auihority — Action  in  respect  of  con-- 
struetion  of  contract — Act  done  in  pursance  of  an  Act 
of  Parliament  or  of  public  duty  or  authority — Public 
Authorities  Protection  Act,  1893  (66  A  67  Vict.  c.  61), 
s.  I. — By  an  agreement  a  public  authority  had,  in 
pursuance  of  statutory  authority,  given  to  the 
plaintiffs  certain  powers,  reeerving  to  itself  the 
right,  by  duly  giving  notice,  to  aetermine  those 
powers.  The  pm>lic  authority  gave  notice  to  the 
plaintiffB  to  determine  the  powers.  In  an  action 
by  the  plaintiffs  against  the  public  authority, 
seeking  oecdarations  thst  the  notice  to  determine 
had  not  been  duly  given,  and  that,  by  reason  of  the 
subsequent  passing  of  an  Act  of  Parliament,  the 

Sublic  authority  had  become  incspacitated  from 
etermining  ti^e  powers,  the  plsintiffiB  were  unsuc- 
oessfuL 

Held,  that  the  act  done  by  the  public  authority 
which  gave  rise  to  the  action  was  not  done  in 

Sursuance  of  an  Act  of  Parliament  or  of  any  public 
uty  or  authority,  and  that  the  plaintiffs  were 
liable  to  pay  to  the  public  authority  costs  taxed  as 
between  party  and  party  alone,  and  not  as  between 
solicitor  and  dient.— National  Tblsphonb  Co. 

V.    KmOSTON-TTPON-HULL    COBFORATION,     Ch.D. 
Buckley,  J.,  26. 

22.  Discovery — Interrogatories — Action  for  libd-^ 
Defence  of  fair  comment  —  Interrogatories  as  to 
previous  statements  concerning  plaintiff^Leave  to 
administer — Ord.  31,  rr.  1,  2.— In  an  action  for 
damages  for  libel  in  respect  of  a  criticism,  published 
in  the  defendants'  paper,  of  an  opera  composed  bv 
the  pifti^t^ff,  the  defendants  pUaoed  that  the  woros 
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complained  of  weire  lair  and  bond  fide  oriticiam  of 
and  com  meat  on  the  open,  and  were  published 
withoat  mdice. 

The  plaintiff  applied  for  leave  to  deliTer  interro- 
gatories to  the  defendants  asking  them  whether 
tbey  had  not  previoasly  published  an  incorrect 
statement  about  the  plikintiff,  what  information 
they  had  which  induced  them  to  believe  that  state- 
ment was  true,  from  whom  thev  derived  such 
information,  whether  it  was  derived  from  Uie  same 
source  as  the  article  complained  of,  and  what  steps 
they  had  taken  to  verity  it. 

Held  (dismissing  the  appeal),  that  leave  to 
deliver  the  interrogatories  had  been  ptoperly 
rt-fused  as  not  being  r^ilevant  to  tne  qu<^tion  of 
malice. — Oabyll  v.  Daily  Mail  PiTBLisHiNa  Co., 
a  A.;  90L.  T.  307. 

23.  Discovery — Production  —  Privilege  —  Farther 
affi  iavit — Sufficiency  ^Omi$sion  o/stcUement  by  party 
thai  documenti  />r  which  protection  is  claimed  contain 
nothing  impeaching  his  own  case, — In  au  aoti  m  to 
enforce  the  ngbt  to  profit  made  upon  an  alleged 
joint  pnrcbase  and  resale  of  laad  and  an  accouut, 
defeodant  had  counterolaimed  for  specific  perform- 
ance of  an  alleged  agreement  between  him  and  the 
plaintiff  as  to  certain  properties  purchased  by 
defendant  and,  as  alleged,  by  the  plaintiff  and 
defendant  jointly  and  payments  to  be  made,  for  a 
sale,  and  the  execution  of  a  proper  conveyance. 

Defendant  in  an  affidavit  of  d<icuments  had  sworn 
that  he  objected  to  produce  certain  documents  on 
the  ground  that  they  related  only  to  his  own  ca«e, 
and  did  not  tend  to  prove  or  support  the  plaintiff's 
case. 

Held,  that  the  affidavit,  according  to  the  dicta  in 
the  case  of  Morris  v.  Edwards,  63  L.  T.  Bep.  26, 
15  App.  Oas.  309,  in  tue  House  of  Lords,  as 
ftUowed  by  the  Court  of  Appeal  in  Attorney- 
General  Y.  Mayor  and  Corporation  of  NewcastU'Upon- 
Tyne,  81  L.  T.  Bep  311.  [1899]  2  Q  B.  478,  was 
technically  suffivdent,  although  not  containiag  the 
statement  tnat  the  documents  for  which  pri^<>ge 
was  claimed  contained  nothing  inapeacbing  his  own 
oafle.— Johnson  v.  Whttaksb,  Ch.D.  Kekewich^  J. ; 
90  L«  T.  035. 

24.  Leave  to  defend — Security  to  saHsfacHon  of 
maeter — Decision  of  master  as  to  sufficiency  of  security 
^Appeal ^B.  S.  a,  1883.  ord.  14,  r.  6;  ord.  54, 
r.  21. — Where  an  order  has  been  made  under  ord. 
14,  r.  6,  granting  the  defendant  leave  to  defend  on 
giving  security  to  the  satisfaction  of  the  master, 
Siere  is  no  appeal  from  the  decidon  of  the  master 
on  the  question  of  the  sufficiency  of  the  security 
tendered  by  the  defendant. — Hoabe  v.  Mobshbad, 
C.A.,  87 ;  [1903]  2  K.  B.  359 ;  72  L.  J.  K  R  724 ; 
89  L.  T.  125. 

25.  New  trials  Ruihoay  accident — Damages — 
Application  for  a  new  trial — Excessive  damage-^ 
Personal  injuries ^Loss  of  income^ Misdirection  of 
jury — Wrong  measure  adopted  by  jury. — If  a  jury  in 
awarding  damages  to  a  plaintiff  mjured  in  a  railway 
accident  applied  a  wrong  measure  or  took  into 
consideration  matters  whi<m  they  ought  not  to  have 
taken  into  consideration  in  contravention  of  the 
direction  of  the  judge,  and  the  court  can  draw  such 
an  inference  from  £e  amount  awarded  and  all  the 
circumstances  of  the  case,  a  new  trial  may  be 
ordered,  although  the  court  is  not  in  a  position  to 
say  that  the  mere  quantum  of  excess  was  so  larg^ 
that  no  reasonable  jury  could  have  arrived  at  such 
an  amount.  But  if  the  jury  in  estimating  the 
amount  took  into  consideration  the  fact  that  the 
plaintiff  would  be  debarred  from  following  the 
profession  lor  which  he  had  folly  qualified  Mmtell, 


and  other  rerelant  matters,  then*  althoogli  lbs 
amount  awarded  appears  excessive,  it  is  not  for  the 
court  to  tia?erse  the  ver^et,  and  ao  appHcafina 
for  a  new  trial  on  the  ground  of  exoeMive  damage 
will  be  refused. 

The  deci*ion  of  the  Court  of  Appeal,  laid  down  ia 
Praed  V.  Graham,  38  W.  B.  103,  24  Q  B.  D.  53, 
although  it  binds  ttie  court,  does  not  pfevent  the 
court  from  looking  at  other  decisions  of  the  Ooort 
of  Appeal — ^vis.,  Phillips  v.  London  eimd  8o«tl- 
Westem  Bailway  Co.,  27  W.  B.  797,  4  Q  B.  D.  46). 
28  W.  B.  10,  5  a  B.  D.  78,  as  constxiiii^  iVoatf  v. 
Graham  in  the  li«ht  of  tbose  dedsioos. 

Ded-ion  in  Rowley  v.  London  and  NciHk'We^b% 
Bailway  Co.,  21  W.  B.  869,  L.  B.  8  Bxeh.  S21. 
adopted.— Johnston  v.  Gbbat  Wbstbrn  Bailwat 
Co.,  C.A.,  612;  [1904]  2KB.250;7S]:«.J.K.B. 
568. 

26.  Parties --Trustce^Brmch  of  ^uai^Claim/fr 
replacement  of  property — Executors  ofiru&tee — B^re- 
sentatives  of  trust  eitate. — In  an  aotioo  by  a  ambd 
que  trust  against  tha  executors  of  a  deceaaod  iftw 
(who  was  not  the  lait  sorriving  trustee)  for  ths 
replacement  of  trust  property  alleged  to  haie  bsas 
lost  by  breaches  of  trust,  the  reiyeeenteHvw  of  flbt 
trust  estate  must  be  made  parties  to  Uie  aoliea. 
If  there  are  no  such  representatives,  and  tkMsii 
a  power  of  appointing  new  trustees,  that  poesr 
must  be  exercuied  and  the  new  iiusteea  joiasd  ss 
parties.  —  Jobdan,  Bb,  Hatwabd  «.  HAJOUts. 
Ch.D.  Byrne,  J..  150;  .[1904]  1  Oh.  960;  7t 
L.  J.  Oh.  128 ;  90  L.  T.  223. 

27.  Power  of  court  to  take  notice  of  iUegaUif — Sem 
trial — Questions  not  raised  in  court  Mov. — B  is 
the  right  and  duty  of  the  court  at  any  atage  of  a 
cause  to  consider,  and,  if  it  be  proved,  to  act  upoa, 
an  illegality  which  may  be  fatal  to  the  ooi 
of  either  party  to  tbe  litigation,  so  as  to 
the  process  of  tbe  court  from  being  used  to  i 
a  claim  which  ought  not  to  be  enforoed.  Bat  ia  a 
case  in  which  a  court  of  appeal,  afltr  argnawt  msA 
before  judgment,  rais<«d  of  its  own  motioo  th« 
question  of  the  illegality  of  the 
upon  which  the  action  was  brongU, 
had  not  been  raised  in  argument  before  thns,  tht 
Judicial  Oommittee,  though  considering  tbe  sir^ 
cumstances  very  suspicious,  declined  to  give  jedg- 
ment  upon  questions  which  had  not  bem  raiisd  ■ 
the  court  below,  and  sent  the  case  ba^  for  a  eev 
trial. — OoNNOLLT  v.  Oon8TJXBB8'  Oobdlaob  Osu, 
P.a  ;  89  L.  T.  347. 

28.  Beview — Action  of  reoiew — ChargU^  ord^— 
Eror  in  law  apparent  on  face  of  order, — ^Xbe  WA 
Oourt  has  no  juris'liction,  by  means  of  ao  iDdepen- 
ent  action,  to  review  its  own  order  on  tiM  groani 
that  th«>  order  is  erroneous  in  law  upon  it*  &oe.— 
BbiQht  &  Oo.  V.  Sbllab,  C,A.,  148 ;  [19041 1  K.B. 
6;  72  L.  J.  E.  B.  809;  89  L.  T.  431. 

29.  Service  of  writ — Scottish  corpsratiom  uuijpiiy 
on  business  in  England^Ord,  9,  r.  8. — ^The  wris  is 
an  action  against  the  Bank  of  Scotland  wft«  ssmd 
upon  the  manager  of  a  brandi  of  the  defeadiaft 
bank  at  the  office  of  the  braooh  in  fioadog,  fbi 
defendant  bank  was  constituted  under 
which  contained  no  provision  fcrservioeoi 
upon  the  bank. 

Held,  that  the  service  was  valid  under  oc4. 
9,  r.  8.—  LoaAN  9.  Bank  ov  Sootlajtb,  (LL  : 
[1904] 2KB.  495. 

30.  Service  of  writ  omt  of  fhs  JmHsdictiam  (M. 
11,  rr.  1,  4 — ^PrimlL  laoie  ewidence  of  krmck  wriiis 
Jurisdiction.—When  mlioalioB  is  iMide  lor  hm 
to  serve  a  writ  oat  off  the  jmrtMo^tikm^  or  to  4»- 
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oharffe  an  ofder  lor  tnoh  •ervioe,  the  court  ia  not 
osUed  apon  to  try  the  merits  of  the  aotioni  but  the 
affidavit!  aboold  show  %primd  foMe  cause  of  action 
within  the  jursdiotion,  aid  disclose  a  sobstantial 
qaestioa  whush  the  plaintiiT  hond  fide  desires  to  try. 
Sufficient  kiformation  should  be  gkren  to  make 
clear  the  ground  on  which  the  court  is  asked  to 
proceed. 

Judgment  of  the  Oourt  of  Appeal  affirmed. — 
Ohemibohs  Fab&de,  9ao.  v.  Badisohb  Akildt,  ^., 
H.L. ;  90  L.  T.  733. 

31.  Service  out  of  the  JurUdidion — Bummona  to 
enforce  afoard-^8ubmi$$ion  to  jurUdiction — Arbitral 
tion  Act.  1889  (52  <fe  53  Viet.  c.  47),  s.  12— 22.  8.  (7., 
1883,  ord.  11.— A  contract  between  the  appellaotf, 
who  ware  foreigners  carrying  on  business  abroad, 
and  the  respondent  contained  an  arbitration  clause. 
The  respondent  instituted  arbicrati'in  proceedings 
the  app^lanti,  and  appointed  an  arbitrator.  Tee 
^pedlants  did  not  appoint  an  arbitrator,  and  the 
hearing  of  the  arbitratu>n  took  place  without  any 
appearance  on  the  part  of  the  appellants  before  the 
sue  arbitrator,  who  m«de  an  award  m  f  Avour  of 
the  reepoadent.  Tl^e  respondent  applied  for  leave 
to  serve  on  the  appellants  out  of  the  jurisdiction  a 
summons  to  enforce  the  award  under  section  12  of 
the  Arbitration  Act,  1889. 

H«*ld,  tbat  the  court  had  no  power  to  allow 
service  out  of  the  jariodiction  of  »uch  a  summons. — 
Basch  &  Co.  V.  WULFBBT,  C.A.,  145;  [1904]  1 
K.  B.  118 ;  73  L  J.  K.  B.  20 ;  89  L.  T.  493. 

33.  Short  cause — Affidavvte  in  support. — In  actions 
coming  on  as  short  causes  without  pleadings  or 
notice  of  motion  copies  of  the  affidarits  in  support 
should  be  left  with  the  papers  for  the  use  of  the 
judge. — Ohuboh  Stbetton  MnnnuL  Watbb  Co., 
Bi,  Oh,D.  Byrne,  J.,  375. 

33.  Staying  proceedings — Frivolous  and  vexatious 
action — Interlocutory  apjplieation  in  county  courts 
Subseauent  action  in  High  Court  raising  same  question 
— Ord.  25,  r.  4. — Where  an  action  was  brought  in 
good  isMk  to  try  a  legal  point  which  ought  to  be 
tried,  a  motion,  uuder  ord.  25,  r.  4,  to  dismiss  the 
action  as  frivolous  and  vexatious  and  au  abuse  of 
the  process  of  the  court,  on  the  ground  that  the 

Sdnt  vras  res  Judicata,  having   been  raised   and 
etermined  in  previous  prooeecungs,  was  dismissed 
with  costs  in  any  event. 

Decision  of  Swinf<m  Bady,  J.  (89  L.  T.  Bep.  744), 
affirmed.— LsA  v.  Thubsbt,  C.A.  ;   90  L.  T.  265. 

34.  Summons  for  directions— Order  of  master — 
Setting  doum  for  trial  as  sfiort  cause — Motion  for 
Judgment — Evidence  by  affidavit — Notice — Consent — 
—Ord.  16,  r.  21;  Ord.  30,  r.  2;  Ord.  36,  r.  14; 
Ord,  40,  r.  1 ;  Ord.  52,  r.  5.— This  was  a  debenture- 
holders*  action  whicti  the  master  set  down  for  trial 
without  pleadings  to  be  heard  as  a  short  cause; 
judgment  to  be  applied  for  on  minutes;  the 
evidence  to  be  taken  by  affidavit. 

Two  days'  nocioe  of  motion  was  served  on  the 
defendants,  and  an  objection  was  taken  at  the  hear- 
ing tUat  this  was  not  in  compliance  with  the  master's 
order,  and  that  ten  days'  notice  of  trial  ought  to 
have  been  given  under  ord.  36,  r.  14. 

H^ld,  that  the  order  was  defective  in  that  it  did 
not  give  the  plaintiff  leave  to  serve  notice  of  trial, 
but,  assuming  that  leave  to  serve  such  notice  was 
implied  in  the  order,  it  remained  that  the  order  was 
to  set  down  the  action  for  trial,  and  that  ten  days' 
notice  must  be  given.— PBuroLB  ft  Co.,  Bb,  Ch.D. 
BuMey^J.;  89Lt.  743. 

See  also  Appeal,  1,  2 ;  House  of  Lords,  1,  2 ; 
Interpleader,  1, 


PBB^IOBIPTION  :— 

Lost  grant —  Presumption  —  User —  Acquiescence — 
Disentailment  cmd  resettlement — Tenant  for  life  in  pos- 
session^Implicaiion  of  lost  grant  as  against  reversioner 
— Dedication  of  right  of  VHiy— 'Prescription  Act,  1832 
(2  (fe  3  Will.  4,  c.  71).  ss.  7,  8.— Where  there  is  a 
teoant  for  life  in  possession  of  settled  land,  a  lost 
grant  of  a  right  of  way  cannot  be  implied  as  against 
the  reversioner  merely  from  the  user  of  the  way 
daring  the  lifetime  of  the  tenant  for  life,  one 
ground  being  that  reversioner,  not  being  in  posses- 
sion, would  have  no  power  to  prevent  the  user; 
and  the  circumstance  that  the  reversioner  joined 
with  the  teuaot  for  life  in  barring  the  entail,  and  in 
making  a  resettlement  during  the  period  of  the 
usrr,  does  not  alter  the  case. 

Bradbury  T.  GrinseU  (2  Wms.  Saund.  n6{d){e)) 
and  Daniel  v.  North  (11  East,  372)  consideced  and 
applied. 

Decision  of  Walton,  J.,  affirmed. — ^Bobibts  v. 
James,  C.A. ;  89  L.  T.  282. 

See  also  Basement. 

PBIl^CIPAL  AND  AGBNT  :— 

1.  Authority  of  agent — Underwriters  at  Lloyd*s— 
Policy  guaranteeing  th*it  drawer  of  bill  will  put 
aecefior  in  funds  to  meet  it — Policy  authorized  by 
terms  of  agency^  but  made  to  benefit  agent  and  not  in 
the  iwtereet  of  the  principal-^Liability  of  principal.-^ 
Where  an  agent,  who  is  authorised  to  make  contracts 
'*for  and  on  behalf  of"  his  principal,  has  acted 
within  the  terms  of  a  written  authority  given  to 
hhn  by  the  principal,  but  the  existence  of  which 
was  not  known  to  the  other  part?  to  the  contract, 
the  prindpsl  cannot,  if  the  other  party  has  acted 
bondjide,  repudiate  liability,  although  suoh  contract 
was  made  by  the  agent  solely  in  his  (the  asent's) 
own  interest  and  not  in  the  interest  of  his  p'ioc*p«l. 

DedMon  of  BtKham.  J.  (51  W.  B.  652,  [1903]  2 
K.  B.  399),  reversed.— Hambbo  &  8oN  v.  BuBNAim, 
C.A.,  583;  [1904]  2  K.  B.  10;  73  L.  J.  K.  B.  669; 
90  L.  T.  803. 

2.  Commissicn — Corrupt  birgain — Confirmaiion  by 
principal — Evidence — Necessity  of  full  knowledge  of 
all  facts.  ^The  defeodant,  acting  tarouf(h  bis  agent, 
entered  into  a  contract  with  ttie  plaintiffs,  who  were 
shipbuilders,  for  the  buildbag  of  a  ship.  Before  the 
contract  was  arranged  the  fUaintiffs  secretly  agreed 
to  give  a  commission  to  the  defendant's  agent. 

At  an  interview  which  afterward*  took  place 
between  the  ^laiotiffs  and  the  defendant  as  to  the 
payment  by  him  of  money  due  under  this  contract, 
the  plaintiffs  informed  bim  that  they  had  agreed  to 
pay  commission  to  the  agent,  and  the  defendant, 
after  being  so  ini'rmed,  paid  them  a  saoall  sum  on 
account.  The  plaintiffs  after  <vards  brought  an  action 
to  recover  the  l>alance  due  to  rhcii. 

At  the  trial  of  the  action,  Bruce,  J.,  held  that,  by 
reason  of  tbe  plaintiffs'  secret  stgreement  to  give  a 
commission  to  the  defendant's  agent,  the  contract 
was  one  which  entitled  the  defendant  to  r^udinte, 
but  that  b?  what  had  occurred  at  his  interview  with 
ttie  plaintiffs  he  had  cobflrmed  the  contract  and 
debarred  himself  from  repudiating  it  (88  L.  T. 
Bep.  286).    On  appeal. 

Meld,  reversing  the  decision  of  Bruce,  J.,  that 
the  plaintiflii  had  not  shown  that  there  had  been  a 
f uU  disclosure  to  the  defendant  of  all  the  circum- 
stances in  connection  with  the  plaintiffis'  affreement 
to  pay  commission  to  the  agent,  and  that,  uierefore, 
there'had  been  no  such  confirmation  by  the  defendant 
of  his  contract  as  debarred  him  from  repudwting  it. 
—Babtbam  v.  Lloyd,  C,A.  ;  90  L.  T.  357. 

3.  Commission  —  ^  When  and  if  the  purchase  is 
completed  by  private  treaty.**— The  defendtnt,  who 
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was  desirous  of  seUms  a  honss^  entered  into  an 
agreement  with  the  plauitiff  that  if  the  latter  Intro- 
dao«d  to  him  a  person  who  should  become  the  por- 
chaser  of  the  house,  he,  the  defendant,  would  p%y 
the  plamtiff  as  and  by  way  of  commission  a  certain 
sum  '*  when  and  if  the  purchase  is  completed  by 
private  treaty."  The  ^ainti£f  introduced  a  pur- 
chaser who  was  accepted  by  the  defendant,  and  a 
contract  to  purchase  was  signed  and  a  deposit 
paid.  The  purchaser  was  unable  to  carry  out  the 
contract,  and  it  was  amed  between  her  and  the 
defendant  that  he  shomd  release  her  from  the  con- 
tract in  consideration  that  he  should  retain  the 
deposit,  and  this  was  accordingly  done. 

Held,  that  the  plaiutiff  was  entitled  to  his  com- 
mission, as  tiie  purchase  was  "  completed  by  private 
treaty "  so  far  as  he  was  concerned. — Chapmatt  v, 
Wdtson,  K^B.D,,  478;  90  L.  T.  159. 

4.  Secrd  commission— Breach  of  duty-^Right  of 
agent  to  oommissior^ — ^The  relation  of  principal  and 
affent  implies  that  the  agent  will  act  solely  on  behalf 
of  his  prindpaL  If,  therefore,  in  br«ttch  of  his 
duty  as  agent,  he  receives  a  secret  commission  from 
the  other  side,  he  is  not  only  liable  to  refund  the 
secret  commission,  but  he  is  not  entitled  to  any 
commission ;  and  the  principal  is  entitled  to  recover 
any  commisnon  that  he  has  paid  the  agent. — 
Akdbewv.  Bamsat,  K.B.D.,  126;  [1903]  2KB. 
635 ;  72  L.  J.  K.  B.  865 ;  89  L.  T.  450. 

Bee  also  Limitations,  Statute  of,  2. 

PBINOIPAL  AND  SUBErY.~See  Mortgage,  6. 

PBOBATB:— 

1.  Administration — Person  entitled  to  administra- 
tion missing — Length  of  absence — Citation — Applicant 
entitled — Special  circumstances— Probate  Act,  1857 
(20  <fe  21  Viet.  c.  77),  s.  73.— When  an  application 
is  made  to  the  court  for  a  grant  of  letters  of 
administration  by  a  person  who  is  not  primarily 
entitled  to  the  grant,  the  special  circumstances  of 
the  case  will  be  taken  into  oonsideratioQ,  and  the 
court  will  use  its  discration  in  granduff  or  refusing 
adounistration  under  section  73  of  the  Probate  Act, 
1857. 

Where  the  special  circumstances  are  such  as  to 
justify  the  court  in  comiog  to  the  conclusion  that 
the  person  who  would  be  entitled  to  a  grant  of 
letters  of  administration  in  priority  to  tiie  applicant 
is  dead,  or  may  reasonably  be  presumed  to  be  dead, 
the  grant  of  administration  will  be  made  to  the 
applicant  upon  his  swearing  that  he  believes  him- 
self to  be  the  next-of-kin  of  the  deceased. 

In  the  Goods  of  Reed,  29  L.  T.  Bep.  932,  and 
In  the  Goods  of  OaUicoU,  80  L.  T.  Bap.  421, 
[1899]  P.  189  followed  and  approved.— Chapican, 
IH  THB  Goods  op,  P.D.  <fe  Ad,D. ;  [1903]  P.  192; 
72  L.  J.  P.  62 ;  89  L.  T.  808. 

2.  Colonial  Probates  Act,  1892  (55  d:  56  Vict,  c.  6} 
—  Resealing  —  Limited  arant.  —  A  Oolonial  grant, 
though  limited,  may  be  resealed  in  the  United 
Kingdom,  provided  that  the  proper  conditions  pre- 
scribed by  the  Odooial  Probates  Act,  1892,  have 
been  complied  with.— Smith,  In  thb  Goods  op, 
P,D.  &  Ad.D.\  [1904]  P.  114;  73  L.  J.  P.  28; 
90  L.  T.  169. 

3.  CWporote  hody—GrofiA  to  corporate  body  and  to 
individuals— Jurisdiction — Bodies  Corporate  {Joint 
Tenancy)  Act,  1899  (62  <fc  63  Vict,  c  20)— Practice.— 
The  court  will  not  make  a  grant  of  probate  to  a 
body  corporate  and  to  one  or  more  individuals,  all 
of  whom  nave  been  K>pointed  executors  by  a  wiU.— 
Mabtin,  In  thx  Goods  op,  P./>.  ds  Ad.D.;  90 
L.T.264. 


4.  Costs— Practice— Rule  41  (Contentious  Buirn, 
1862)— ii  8.  a,  ord.  21,  r.  IS— Suit  for  revoeati^ 
of  probate — Notice  by  plaintiff  to  eroM-eaKnmiM. — ^In 
construing  ord.  21,  r.  18,  the  principles  whieh 
guided  the  old  Ecdesiastioal  Ociirti,  and  after- 
wards the  Probate  Court,  ought  to  be  ooosidered; 
and,  following  out  those  principles,  a  diatinoUnn  is 
to  be  drawn  between  a  party  who  aeeka  to  call  in 
and  obtain  revocation  of  probate,  and  a  partj  who 
enters  a  caveat  and  takes  the  ordinary  steps  ia 
opposing  a  will  beinff  adaiitted  to  proof. 

A  notice  given  under  ord.  21,  r.  18,  by  a  ] 
who  claimed  revocation  of  probate,  held  T 

Beale  v.  Beale,  (1874)  L.  B.  3  P.  ft  IL  179, 
apDrovAd.~ToiCALlN  v.  Smabt,  P.D.  <ft  Ad,D.; 
[1904]  P.  141 ;  73  L.  J.  P.  37 ;  90  L.  T,  171. 

5.  Executionof  will— Presence  of  witnesses — Atkstm- 
tion  clause — Evidence — Presumption. — Where  a  will 
appears  to  be  duly  sigoed  and  witnessed,  it  is  a 
presumption  of  law  that  the  execntioo  wee  duly 
carried  out  according  to  the  requirement  of  the 
Wills  Act,  1837,  even  though  the  eitniMses  msy 
afterwards  be  in  doubt  as  &  what  took  jJaee  at 
the  time  of  its  execution. — ^WHnnra  v.  TuBin, 
P.D,  <fe  Ad.D. ;  89  L.  T.  71. 

6.  Foreign  domicU,  wUl  and  marriage — Enjfisk 
domidl  subse^fuenily  acquired.— The  third  eeetian  of 
the  Wills  Act,  1861  (24  ft  25  Yict  c  114^  is  not 
limited  in  its  operation  to  wills  of  British  enbfeels, 
but  extends  to  tne  will  of  a  foreign  testatrix  mads 
before  her  marriage,  and  in  strict  conformity  with 
the  law  of  her  foreign  domicil  at  that  time,  aeoosd- 
ing  to  which  marriage  does  not  revoke  a  wilL— 
Gboos.  In  THi  BsTATB  OP,  P.D.  ft  Ad.D. ;  [1904] 
P.  269;  73L.  J.  P.  82. 

7.  Soldier's  wiU—MUitary  instrueti<ms^**  EffeOs 
to  be  credited  "—Wills  Act  (1  Vict.  e.  86),  e.  11.— 
Where  a  soldier  on  active  service  makes  a  declara- 
tion, at  the  instance  of  the  military  authorities  who 
make  a  note  of  it  at  the  time,  to  the  effsos  in  the 
event  of  bis  death,  he  desires  all  his  *'  eff^ets  to 
be  credited  "  to  a  named  person,  such  dedaratMa 
is  a  valid  testamentary  document. — SooTT.  In  TBI 
Goods  OP.  P.D.ikAd.D.\  [1903]  P.  243;  79  L.  J. 
P.  17;  89L.T.  588. 

8.  Undue  influence  —  Fraud — Costs. — The  esett 
held  that,  inasmuch  as  there  did  not  appear  to  he 
anything  unreasonable  in  the  charge  of  nudes 
influence  and  fraud  being  made,  it  was  jnstifled  ia 
allowing  the  plaintiff's  costs  as  between  eoSeitor 
and  client  to  come  out  of  the  estate,  and  sebfest 
thereto  the  costs  of  the  defendant  as  betweea  party 
and  party  to  be  paid  out  of  the  estate  aleo.— 
WUJSON  V.  Bassbtt,  P.D.  &  Ad.D.,  274 ;  [1903]  P. 
239;  72  L.  J.  P.  89;  89  L.  T.  586. 

9.  XJnivwsaX  devisee  and  legaJtes^^No  eaxeulor  maaui 
— Administration  or  probate— Title  of  adndmdetrmter 
to  real  estate— Probate  Court — Land  Trmufsr  Ad, 
1897  (60  ft  61  Vict.  c.  65),  s.  1,  suh-sectum  1 ;  s.  21, 
sub-section  2. — ^The  universal  devisee  and  le|patse  of 
a  testamentary  paper  in  which  no  exeoaftor  is 
named  is  entitled  to  administration  wbh  ttke  «S 
annexed,  but  not  to  probate  according  to  the  taaer 
of  the  will.  The  practice  of  the  Probate  Obsrt 
hitherto  prevailing  in  this  re^MOt  has  not  hssa 
altered  by  the  Laml  Transfer  Act,  1897. 

Per  Stirling,  LJ. :  The  titie  of  an  adminiBteate. 
though  it  does  not  exist  until  the  grant  of  aflsiieii 
tration,  relates  back  to  the  time  of  the  death,  bolk 
as  to  real  estate  (by  virtue  of  section  1,  snb  wiotif 
1)  as  well  as  to  personalty.— Pbtsb,  Is  thb  Oooob 
OP,  C.A.;  [1964]  P.  301 ;  73 L.  J.  P.  84 ;  90  L. T. 
747. 
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PUBLIO  AUTHOBITY:— 

1.  Action  iiaainit— Tramway  $tf9iem  acquired  hy 
county  eouncu  —  Public  undertaking  or  commereidl 
enierprize — Acquired  and  carried  on  wUh  funds 
provided  hy  the  rates — Accident  to  pcusengeT'^Time 
toithin  which  action  must  he  brought  —  Public 
Authorities  Protection  Act,  1893,  s.  1  (a).— The 
ddfeodaots,  a  looal  authority,  aoqinred  under  an 
Act  of  Parliament  power  to  purchase  and  work  the 
undertaking  of  a  tramway  company  with  funds 
provided  out  of  the  rates.  The  plaintiffs  received 
personal  injuries  owing  to  the  alleged  negb'gence 
of  the  defendants'  servants,  where%  the  tramoar 
on  which  they  w«re  travelling  collided  with 
another  tramcar.  In  an  action  to  recover  damages 
oommenced  more  than  six  months  after  the 
aoddeat*  the  defendants  pleaded  that  the  action 
oould  not  be  maintained  hj  reason  of  the  provision 
in  section  1  (a)  of  the  PubUc  Authorities  Irotection 
Act,  1893. 

Held,  that  the  local  authority  could  avail  them- 
selves of  the  protection  afforded  to  public 
authorities,  and  that  the  action,  therefore,  not 
bavins  been  brought  within  six  months,  was 
barred.— Pabkbb  v.  London  Oounty  Counoil, 
S.B.D.,  476;  [1904]  2  K  B.  501 ;  73  L.  J.  K.  B. 
561 ;  90  L.  T.  415. 

2.  Action  against  Justice — Issue  of  distress  warrant 
— Limitation  of  action — Time  of  conviction  or  dis- 
tress—Public  Authorities  Protection  Act,  1893  (56  d: 
57  Vict,  c  61),  s.  1.— The  defendant,  a  police 
macistrate,  convicted  the  plaiatiff  of  an  offance, 
Bna  ordered  him  to  pay  a  fine.  The  plaintiff 
baving  failed  to  pay,  the  defendant  issued  a 
distress  warrant  by  virtue  of  which  the  plaintiff  s 
fi^oods  were  distrained  upon.  The  conviction  was 
subsequently  quashed.  The  plaintiff  then  brought 
an  action  sgaiost  the  defendant  for  damages  for 
illegal  distrm.  The  action  was  commenced  more 
than  six  months  after  the  conviction,  but  less  than 
six  months  after  the  distress  warrant  was  issued. 

Held,  that  the  action  was  not  barred  by  the  Public 
Authorities  Protection  Act,  1893.— Pollit  v. 
FOBDHAM,  K.B.R ;  [1904]  2  E.  B.  345 ;  73  L.  J. 
K.  B.687;  90L.T.  755. 

3.  Payment  of  debt  —  PMic  duty — Damages— 
Public  Authorities  Protection  Act,  1893  (56  d:  57  Vict. 
c.  61)— Poor  Law  (Payment  of  Debts)  Act,  1859  (22  d: 
23  Vict.  c.  46). — Where  a  contractor  brought  an 
action  under  a  building  contract  against  a  public 
authority  for  ^yment  for  work  done  and  damages 
after  the  expuration  of  the  time  limited  by  the 
above-mentioned  Acts  for  the  suing  of  a  public 
authority  in  respect  of  acts  done  in  the  performance 
of  a  public  duty. 

Held,  that  the  public  authority  was  not  entitled 
to  the  protection  given  by  the  said  Acts,  and  that 
the  phontiff  could  recover. 

Guardians  of  West  Ham  v.  Churchwardens  of  8t, 
MaUhew's,  Bethnal  Oreen,  [1896]  A.  C.  477,  45 
W.  B.  Dig.  Ill,  followed.  —  SHAapmoTOW  v. 
FuLHAM  GuABDiAKS,  Ch.D.  Farwell,  J.,  617. 

FUBLIC  HEALTH:— 

1.  Bye-law  —  Continuing  offence  —  Evidence  — 
Beasonableness. — ^The  appellants,  having  been  con- 
victed of  permitti|iff  a  new  building,  executed  in 
contravention  of  a  bye-law,  wbich  bye-law  did  not 
contain  any  provision  allowing  the  local  authority 
to  dispense  with  its  providons  in  any  particular 
case,  to  continue  to  e»st  in  such  state  as  to  be  in 
contravention  of  the  bye-law,  the  only  evidence 
giveo  was  that  one  of  the  appellants  had  been  con- 
victed of  originally  erecting  the  building  contrarv 
to  the  bye-law,  and  thatit  was  in  the  same  condi- 


tion as  then,  and  that  both  appeUanta  resided  in 
the  house  to  which  the  building  in  question  was 
attached. 

Held,  that  the  bye-law  was  reaionable ;  that  the 
conriction  for  the  original  offence  was  not  evidence 
of  the  continuing  offence ;  and  that  the  justices  had 
power  under  section  16  of  the  Summary  Jurisdic- 
tion Act,  1879,  to  deal  with  an  offence  against  the 
bye-laws  if  they  thought  fit  to  do  so.— Pombbot  v» 
Malybbk  Ukban  Ootjnoil,  K.B.D. ;  89  L.  T.  555. 

2.  Dangerous  structure — Costs  incurred  by  authority 
— Towns  Improvement  Clauses  Act,  1847  (10  <f;  11 
Vict.  c.  34),  s.  75— PaWic  Health  Act,  1875  (38  <fe  39 
Vict,  c  55),  M.  160,  261— Costs  of  appellant  where 
respondent  does  not  appear  —  Practice. —  Section 
257  of  the  Public  Health  Act,  1875,  does  not  apply 
to  section  75  of  the  Towns  Improvement  Clauses 
Act,  1847,  incorporated  in  the  Act  of  1875  by 
section  160. 

Expenses  of  putting  up  a  hoarding  under  section 
75  of  tiie  Act  of  1847  can  be  therefore  recovered, 
although  three  months  have  not  elapsed  since  the 
demand. 

Oosts  may  be  sranted  in  a  proper  case  against  a 
respondent,  the  defendant  before  the  justices,  even 
although  he  does  not  appear  upon  the  appeaL — 
UsK  IJbban  CouNon.  v.  Mobtdcsb,  K.B.D.  ;  90 
L.  T.  25. 

3.  Drain  on  private  ground — Draining  severed 
houses —Drain  or  sewer — "  Single  private  drain  " — 
Public  Health  Act,  1875  (38  d:  39  Vict.  c.  M),  s.41— 
Public  Health  Acts  Amendment  Act,  1890  (53  d:  54 
Vict.  s.  59),  s.  19. — J.  was  the  owner  of  twelve 
houses,  at  the  rear  of  which  runs  a  main  or  common 
drain  with  which  each  of  the  houses  connects. 

The  sewage  is  conveyed  from  the  main  or  common 
drain  through  a  bruich  drain  into  the  public 
sewer. 

The  sewage  of  four  other  houses,  belonging  to 
two  other  owners,  is  conveyed  by  the  main  or 
common  drain,  which  also  runs  at  the  rear  of 
those  four  houses,  into  the  said  branch  drain. 

Both  the  main  or  common  drain  and  the  branch 
drain  are  constructed  wholly  on  private  property, 
and  it  was  admitted  that  tne  branch  drton  was  a 
*'  single  private  drain "  within  the  meaning  of 
section  19  of  the  Public  Health  Acts  Amendment 
Act,  1890. 

Held,  that  the  main  or  common  drain  ronning  at 
the  rear  of  J.'s  houses  was  a  sewer  and  was  not  a 
<' single  private  drain"  within  section  19  of  the 
Publu)  Health  Acts  Amendment  Act  of  1890.— 
Jaokson  v.  Wdcblbdon  Ubban  Ooxtnoil,  K.B.D. ; 
[1904]  2  K.  B.  359;  73  L.  J.  K.  B.  428;  90  L.  T. 
417. 

4.  Meat — Meat  going  bad  while  stored— Meat  not 
set  out  or  offered  for  sale—**  Intended  for  the  food  of 
man''— Public  Health  Act,  1875  (38  d:  39  Vict.  c. 
55),  ss.  116, 117.— On  a  Monday  morning,  shortly 
after  twelve  o'clock  at  noon,  an  inspector  of 
nuisances  visited  the  shop  where  the  appellant 
carried  on  the  businef s  of  a  butcher.  Tl^  shop 
containeda  safe  which  the  inspector  found  closed. 
It  was  opened  bv  him  and  found  to  contain  some 
meat  which  showed  signs  of  decomposition. 
Business  was  carried  on  in  the  plaintiff's  shop  up 
to  midnight  on  the  prerious  Saturday,  when  all 
the  meat  remaining  unsold  was  placed  in  the  safe, 
and  was  then  souna  and  fit  for  the  food  of  man. 
On  the  Ifionday  in  question  the  safe  had  not  been 
opened  after  midnight  on  the  fvevious  Saturday 
until  the  inspector's  visit,  a  period  of  thirty-six 
hours. 

In  the  ordinary  course  of  the  appellant's  busi- 
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ness  all  the  meat  contained  in  the  safe  would  have 
been  examined  before  letting  it  out  for  sale,  and 
any  part  f  oond  to  have  been  unsound  would  have 
been  removed. 

Held,  that  there  was  no  evidence  that  the  meat 
was  deposited  on  the  appellant's  premises  for  the 
purpose  of  sale  and  intended  for  the  food  of  man. 

MaUinson  v.  Carr,  63  L.  T.  Rep.  459,  17  Cox 
0.  0.  228,  [1891]  1  Q.  B.  48,  distinguished.— 
WncLAND  V.  Btjtler-Hogan,  K,B.D.  ;  90  L.  T. 
588. 

5.  Nuisance — Private  drain  draining  severed  houses 
— Drain  emptying  into  cesspool-^  Undertaking  by 
owner  to  treat  drain  and  cesspool  as  private  and  to 
cleanse  same — Nuisance  at  cesspool — LiaSility  of  owner 
as  "  person  hy  whose  act,  default,  or  sufferance  nuis- 
ance arises  "--Fuhlic  Health  Act,  1875  (38  &  39  Vict. 
c  55^,  ss.  94,  95,  96.— The  appellant,  a  builder  who 
had  omit  houses  on  each  side  of  a  certain  road, 
submitted  jdans  to  the  local  authority  for  a  scheme 
of  dndnage  for  the  houses,  and  the  plans  were 
accepted  subject  to  the  appellant  entermg  into  an 
underiaking  with  the  local  authority,  which  he 
did ;  and  accordingly  a  drain  or  sewer,  with  which 
each  house  was  connected  by  a  single  pipe,  was 
constructed  along  the  middle  of  the  road  for  a  dis- 
tance of  about  1,200ft.,  communicatin|f  with  the 
surface  by  manholes  and  terminatinff  m  the  road 
at  a  point  at  which  it  was  conneotea  with  a  large 
cesspool  constructed  on  the  adjoining  land  of  which 
the  appellant  was  lessee  in  possession.  Several  of 
the  houses  were  connected  with  the  drain  and  were 
drained  through  the  drain  into  the  cesspool  as  the 
ultimate  oul&U.  The  appellant  was  not  the 
occupier  of  any  of  the  houses,  but  was,  within 
the  meaning  of  the  Public  Health  Acts,  the 
owner  of  six  of  them  and  of  the  land  on  which  the 
cesspool  was  built;  and  in  the  undertaking  given 
to  the  local  authority  he  undertook  that  the  drains 
shoidd,  for  all  purposes  of  the  Public  Health  Acts, 
be  private  drains,  and  that  the  drains  and  cesspool 
should  be  cleansed  and  maintained  by  him.  A 
nuisance  existed  at  the  cesipool  from  the  over- 
flowing therefrom  of  sewage. 

Held,  on  the  authority  of  Meader  v.  West  Cowes 
Local  Board,  67  L.  T.  Rep.  454,  [1892]  3  Ch.  18, 
that  the  appellant  was  the  person  by  whose  act, 
deftmlt,  or  sufferance  the  nuisance  arose,  and  that 
the  obligation  to  dean  out  the  cesspool  and  abate 
the  nuisance  was  upon  him  and  not  upon  the  local 
authority,  notwithstanding  that  the  drain  received 
the  drainage  of  more  than  one  house. — Burr  v. 
Snow,  K.B.D.  ;  89  L.  T.  302. 

6.  Sewer  or  drain — ** Single  private  drain" — 
Public  Health  Act,  1875  (38<fc  39  Vict.  c.  55),  s.  41— 
Public  Health  AcU  Amendment  Act,  1890  (53  (k  54 
Vict.  e.  59),  a.  19.~T.  was  the  owner  of  a  block  of 
seven  houses  in  a  street,  and  adjacent  to  these  were 
two  blocks  of  six  houses  each,  belonging  to  another 
owner.  There  were  two  private  passages  between 
the  blocks  leading  to  the  backs  ox  the  houses. 

A  6in.  pipe  passed  through  the  two  blocks  and 
across  the  two  passages,  passing  into  a  9in.  pipe 
passinff  through  the  mock  belonging  to  T.,  andfout 
into  the  main  sewer  in  a  street  running  at  right 
angles  to  the  streat  in  which  the  three  blocks 
were  situated. 

Held,  that  the  9in.  pipe  was  a  sewer  and  not  a 
drain,  and  so  was  repairable  by  the  local  authority. 
—Thompson  v.  Eoolbs  Ck>EPOBATioN,  R.B.D.; 
[1904]  2  K.  B.  1 ;  73  L.  J.  K.  B.  497 ;  90  L.  T. 
507. 

7.  Street  not  repairable  by  inJiabitants  at  large-^ 
Expenses  of%ewering  and  paving — Liability  of  owner 


of  premises — Owner  aJt  date  of  wnvfiMon  of  tsori  mat 
owner  at  date  of  demand^Lidbuity  of  person  mi 
oumer  at  date  of  demand — Public  Health  Act^  1875 
(38:<£;  39  Vict.  c.  55),  ss.  150, 257.— Under  section  150 
of  the  Public  Health  Act,  1875,  notices  were  serrsd 
by  an  urban  authority  upon  the  owners  of  prendssi 
fronting  or  abutting  on  a  street  (not  being  a  high- 
way repairable  l^  the  inhabitants  at  large)  to  sewer, 
pave,  and  make  up  the  street.  These  notioes  not 
having  been  complied  with,  the  urban  anthoriij 
executed  the  necessary  works  and  appcyrtioned  the 
expenses  upon  the  owners  of  premises  fironting  on 
the  street,  the  appellant,  both  at  the  ttme  of  ths 
notice  to  pave  and  at  the  time  of  the  completiem  of 
the  works  by  the  urban  authority,  was  uie  owner 
of  premises  fronting  the  street;  but  before  the  dais 
of  the  notice  of  apportionment  and  of  tiie  densad 
upon  him  to  pay  the  amount  apportioned  oo  his 
premises,  he  had  ceased  to  be  owner,  having  sold 
the  premises,  and  upon  the  date  of  demand  of  wmk 
amount  he  was  not  owner  of  the  premiaee. 

Upon  summary  proceedings  before  jnitiees  to 
recover  the  amount  apportioned  on  the  preonsn 
from  the  appellant  as  being  the  "owner  in  defaah" 
witlun  the  meaning  of  section  150, 

Held,  but  only  upon  the  authority  of  the  case  cA 
Beg.  V.  Swindon  New  Town  Local  Board,  4  Q,  B.  D. 
305,  that>  notwithstanding  the  words  in  seotioQ 
257  of  the  Act  that  such  expenses  may  be  reoovend 
by  the  local  authority  "  from  any  person  who  is 
the  owner  of  such  premises  when  the  woda 
are  completed,"  the  appellant  not  having  bsea 
the  owner  at  the  date  of  the  demand  upon  hioi 
to  pay  the  apportioned  amount,  was  not  ths 
'*  owner  in  default "  within  the  meaning  of  seotun 
160,  although  he  was  the  owner  of  tiie  premises  at 
the  time  when  the  works  were  oompletea,  and  that 
therefore  he  was  not  liable  to  pay  the  eipenses.  T6 
be  the  "  owner  in  default  "  in  such  oases,  a  peraoti 
must  be  the  owner  not  only  at  the  time  when  the 
works  are  completed,  but  also  at  the  time  whan 
the  apportioned  amount  is  demanded  from  him. 

Beg,  V.  Swindon  New  Town  Local  Board  followed 
but  questioned. — MnjiAHT)  v.  BAi3T-wira-HKX- 
THOBPB  Ukban  Oottnoil,  K.B.D. ;  90  L.  T.  489. 
See  also  Highway,  5 ;  Inland  Bevwrae*  13  ; 

Landlord  and  Tenant,  5,  10 ;  Local  GovemmsBl, 

6,  7, 11,  14-16;  Metropolis,  12-16;  Noisanee,  € 

EAILWAY  :— 

1.  Bye-law --Intermediate  station — Passenger  hredkt 
Journey  at  a  Junction  whereitwas  necessary  for  her  U 
change — Bight  of  company  to  treat  eonircui  ended  aai 
to  require  ticket  to  be  given  up  if  passenger  teses  Ck 
sto^um.— The  plaintiff  took  a  return  ticket*  avaiUlife 
for  seven  days  on  the  defendant's  line  trom  Qhoiiqr 
to  Manchester.  She  returned  the  same  day  fafj  a 
train  from  l^chestw  which  only  Ivonght  her  as 
far  as  Bolton,  where  she  had  to  change  and  wait 
some  half-hour  for  the  next  train  to  Chotley.  8be 
therefore  determined  to  visit  a  friend  in  ^e  tows 
and  to  return  in  the  evening  by  a  later  train.  Oa 
quitting  the  station  the  ticket  collector  infoi  iww! 
her  that,  as  the  next  train  would  be  leaving  lor 
Chorley  shortiy,  if  she  did  not  go  bj  it  b«t  kft 
tiie  station  and  returned  by  a  later  tram,  she  mnst 
give  up  her  ticket  and  re-t>ook.  She  gave  iq>  hsr 
ticket  under  protest,  and  on  completing  her  rsfaKm 
journey  by  a  subsequent  train  took  a  ticket  ts 
Ohorley,  for  which  she  paid  ll|d.  In  an  aotion  by 
her  to  recover  the  sum  so  paid. 

Held,  that  in   the  absence  of  special  terns  a 
contract  by  a  railway  company  to  carry  a  \ 
from  one  station  to  another  does   not 
passenger  a  right  to  break  the  jonzaej,  i 
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the  station  where  the  panenger  desires  to  alight 
and  stay  for  a  time  is  a  junction  at  which  he  or 
she  was  obliged  to  change  trains.  Therefore,  in 
the  present  case,  the  sum  paid  for  a  ticket  from 
Bolton  to  Ohorlcy  could  not  be  recovered  back 
by  the  plaintiff  from  the  company. — Ashton  v, 
Lahoashibb  Ain>  Yobkshibb  Railway  Co., 
K.B.D.,  655 ;  [1904]  2  K.  B.  313 ;  73  L.  J.  K.  B.  701. 

2.  Carriage  of  goods— Owner* $  riek  note— Failure 
to  carry  goods  by  route  specified, — Fish,  in  barr^, 
was  consigned  oy  the  plaintiff  to  the  defendant 
railway  company  to  be  carried  from  Brixham  to 
Jersey,  vid  Southampton,  upon  terms  that  the 
plaintiff,  in  consideration  of  his  being  charged  a 
reduced  rate,  relieved  the  defendants  from  all 
liability  for  loss,  damage,  misdelivery,  delay,  or 
detention,  except  upon  proof  that  it  arose  horn 
wilful  miscondnct  on  the  part  of  the  company's 
servants.  The  defendants  oy  a  mistake  carried  the 
fish  past  Exeter,  the  station  at  which  they  ought 
to  have  transferred  the  barrels  to  the  London  and 
South-Weitem  Bailway  Oo.'s  svstem,  and  the 
mistake  was  not  discov^ed  until  the  fish  arrived  at 
Taunton.  It  was  then  sent  from  Taunton 
vid  Weymouth  to  Jersey,  with  the  object 
of  lessening  the  damage.  In  consequence  of  this 
mistake  the  arrival  of  the  fish  at  its  destination 
was  delayed,  and  the  plaintiff  suffered  damage. 

Held,  that  the  defendants  were  protected  oy  the 
terms  of  the  contract. 

Mallei  v.  Great  Eastern  Bailway  Co.,  47  W.  B. 
334,  [1899]  1  Q.  B.  309,  disttngni8hed.~-Fo8TBB  v. 
Great  Western  Bailway,  K.B,D.,  685  :  [1904]  2 
KB.  306;  90  L.  T.  779. 

3.  Goods  consigned  by  shippers  for  carriage  over 
several  companies*  lines  under  their  special  contract 
with  railway  company — Goods  lost  by  fire  while  on 
rail — Privity  of  contract — AUemate  rates — Owners* 
risk—Railway  and  Canal  Traffic  Act,  1854  (17  <fc  18 
YieL  c.  31),  «•  7. — ^Where  two  or  more  railway 
companies  agree  together  to  carry  through  goods  at 
a  special  rate  in  consideration  (that  tiie  ^;^>ds  are 
conveyed  at  owners'  risk  on  their  respective  lines, 
and  goods  are  lost  or  damaged,  the  sender  has  no 
cause  of  action,  although  the  loss  or  damage  to  the 
goods  occurred  through  the  negligence  of  one  of 
8ie  companies  other  than  that  to  which  the  sender 
or  his  agent  consigned  the  goods  on  theie  terms.— 
Barbatt  v.  Great  Northern  Bailwat,  K.B,D., 
479. 

4.  JParliamentary  deposit  fund — A  bandoned  under- 
taking— Mortgage  by  sureties,  owners  of  the  fund — 
Payment  out  of  court — Costs  of  owners  having  conduct 
of  proceedings.— Th»  sureties  of  a  railway  company, 
owners  of  the  parUamentaiy  fund  deposited  m 
court,  mortgaged  the  fund.  On  the  abandonment 
of  the  undertaking  the  usual  inquiries  were  directed 
and  the  sureties  had  the  conduct  of  the  proceedings. 
On  apnlication  for  payment  out. 

Held,  they  were  not  eutiUed  to  .their  costs  in- 
curred in  the  proceedings  wherein  tiie  inquiries 
were  directed.— Lahoabhire,  Derbtshirb,  and 
East  Coast  Bailwat  Acts,  Be,  Ch.D.  FarweU,  J., 
26 ;  [1903]  2  Ch.  711 ;  72  L.  J.  Ch.  789. 

5.  Bates  —  Carriage  —  Pitwood  —  Measurement 
weight  or  actual  weight.— JJjx^et  the  Great  Western 
Bailway  Oo.  (Bates  and  Oharges)  Order  Oonfirma- 
tion  Act,  1891,  the  company  are  not  bound  to  carry 
pitwood  for  mining  purposes  by  measurement 
weight  at  the  rates  specified  in  the  schedule  there- 
to as  applicable  to  goods  in  Class  C— Great 
Western  Bailway  v.  Caswell,  K^.D.  ;  [1904]  2 
K.B.  508. 


6.  Bates — Carriage  of  non-perishahle  goods  hy 
passenger  train — Absence  of  statutory  duty  to  so 
carry — Inclusive  charge  for  collection,  carriage,  and 
delivery — Bight  of  company  to  impose  its  own  terms — 
Equality  dause— Midland  Bailway  Co.  Ad,  1844  (7 
&  8  Vict,  cxviii,),  s,  20S—BailuHiy  Clauses  Act,  1845 
(S  d;9  Vict.  c.  20),  s.  90— Midland  Bailway  Co.  Act 
(Bates  and  Charges)  Order  Confirma^on  Act,  1891 
(54  &  55  Vict.  c.  ccxix.).  Part  F.,  clause  3.— By 
section  203  of  the  Midland  BaUway  Co.  Act,  184^ 
it  was  enacted  that  "  all  tolls  for  the  use  of  the 
railway  shall  be  at  all  times  charged  equally  to  all 
persons,  and  after  the  same  rate.    •    •    •" 

By  the  Midland  Bailway  Co.  ([Bates  and  Charges) 
Order  Confirmation  Act,  1891,  it  was  provided  tnat 
« the  company  shall  not  be  under  obligation  to  con- 
vey by  passenger  train,  or  any  siniilar  service,  any 
merchandise  other  than  perishables,"  By  the  same 
Act  a  provisional  order  fixing  maximum  rates  for 
the  conveyance  of  goods  was  fixed. 

Held,  that  both  section  203  of  the  Act  of  1844 
and  section  90  (the  "  equality  dause  ")  of  the  Bail- 
way  Clauses  Act,  1845,  apply  only  to  tolls  which 
the  defendant  railway  company  were  authorised  by 
their  Act  to  take,  and  that  as  the  company  were 
under  no  statutory  obligation  to  carry  non- 
perishable  goods  by  passenger  train,  they  were 
entitled  to  demand  from  persons  who  wi^ed  to 
send  such  ffoods  by  passenger  train  a  special  rate, 
including  cdleotion,  carriage,  and  delivery,  although 
the  collection  had  been  in  fact  made  by  the  sender 
himself.^STONE  v.  Midland  Bailwat  Co.,  C.A., 
491;  [1904]  1  K.  B.  669;  73  L.  J.  K.  B.  392;  90 
L.  T.  194. 

7.  Bates — Undue  preference — Shipment  rate  and 
works  rate — Works  rate  for  same  services  higher  than 
shipment  rate — Bight  of  trader  to  apj^y  for  reduction 
of  works  rate — Bailway  and  Canat  Traffic  Act,  1854 
(17  <fe  18  Vict.  c.  31),  s.  2— Bailway  and  Canal  Traffic 
Act,  1888  (51  <£;  52  Vict.  c.  25),  s.  27.— The  mere  fact 
that  a  railway  company  chfurge  a  higher  rate  for 
carriage  of  coal  over  the  same  length  of  line  to 
traders'  works — all  traders  being  charged  an  equal 
rate— than  they  do  for  coal  for  shipment,  is  not  of 
itself  sufficient  to  give  a  trader  a  right  to  aroly  to 
tiie  court  for  reduction  of  the  works  rate,  and  such 
difference  betwesn  the  works  rate  and  the  shipment 
rate  does  not  necessarily  show  an  undue  preference 
or  an  undue  prejudice  within  the  meaning  of  the 
Bailway  and  Canal  Traffic  Acts.— Spillebs  v.  Taff 
Valk  Bailway  Co.,  K.B.D. ;  90  L.  T.  713. 

8.  Beceiver  —  Boiling  stock  —  Proceeds  of  sale — 
Debenture-  holders  —  Priority  —  Bailway  Companies 
Act,  1867  (30  &  31  Vid.  c.  127),  ss.  4,  23.— Boiling 
stock  and  other  chattels  of  an  insolvent  railway 
company  were  sold  to  another  railway  company 
under  the  provisions  of  a  statutory  agreement, 
which  directed  the  proceeds  of  sale  to  be  paid  to  a 
receiver  already  fft>pointed  under  section  4  of  the 
Bailway  Compames  Act,  1867,  and  gave  the  pur- 
chasing company  the  exclusive  right  of  working  the 
insolvent  company's  railway  for  ten  years  on  certain 
terms. 

Held,  that  the  proceeds  of  sale  constituted  money 
received  by  the  receiver  within  the  meaning  of 
section  4,  and  the  holders  of  mortgage  debentures 
charging  the  undertaking  were  therefore  entitled  to 
those  proceeds  under  section  23,  in  priority  to  un* 
secured  creditors. 

Yorkshire  Bailway  Wagon  Co.  v.  Madure,  (1882) 
21  Ch.  D.  309,  314,  and  In  re  Hull,  Barnsley,  and 
West  Biding  Jundion  Bailway  Co.,  (1888)  40  Ch.  D. 
119, 130,  applied.— LisxEABD  and  Cabadon  Bail- 
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WAT  Oo.»  Rs,  Swin/m  Eady,  J. ;  [1903]  2  Ch.  681 ; 
72L.  J.Ch.  754;  89L.T.437. 

9.  Taking  landi^CompuUory  pouferi—DuraHon  of 
-^Computaiian  o/Ume-'**  Three  yeare/rom  the paeeing 
of  thi$  Ad  **—E(cduBion  of  day  of  pamng  of  Aet-^ 
West  MetropolUan  Railway  Ad,  1899  (62  &  63  Vict. 
c  cd,\  «.  29.— By  aeotlon  29  of  the  West  Mefcro- 
politan  Bailway  Aot,  1899,  « the  powers  of  the 
company  for  the  compulsory  purohase  of  lands  for 
the  purposes  of  tiiis  Act  shall  cease  after  the  ex- 
piration of  three  years  from  the  passing  of  this  Act." 

The  ^  passed  on  the  9th  of  Auguit,  1899,  and 
notice  to  treat  for  part  of  the  land  was  seryed  on 
the  9th  of  Auffost,  1902. 

Held,  that  m  computing  the  three  years  the  day 
of  the  passing  of  the  Act  must  be  excluded,  and 
that  therefore  the  compulsoir  powers  of  the 
company  cUd  not  cease  until  mianigtit  of  the  9th  of 
August,  1902.— Goldsmiths'  OoicPAirr  v.  Wbst 
Mbtropolttaw  Railway  Co.,  C.A.,  21;  [1904]  1 
K.  B.  1;  72  L.  J.  K  B.  931;  89  L.  T.  428. 
Bee  also  Carrier,  2. 

BATING:— 

1.  CoUedor  —  Poor  raie  coOedor  {Ireland^ 
Tranefer  of  existing  officers  to  county  councHScheme 
for  coUedion  of  poor  rate — Remuneration — Local 
Oovemment  {IrelancPi  Ad,  1898,  c.  37,  $,  115,  suh- 
eediona  10-16,  18. — Sub-section  18  of  section  115  of 
the  Local  Gk>vemment  (Ireland)  Act,  1898,  does  not 
apply  to  poor  rate  collectors  trsAsf  enred  to  a  county 
council,  at  any  rato  so  far  as  the  fixing  the  amount 
of  their  remuneration  is  concerned.  Provision  for 
their  remuneration  is  made  by  sub-section  11. 

So  held  by  the  Earl  of  HaUbiuy,  L.C.,  and  Lords 
Macnayhten,  Davey,  and  Robertson,  Lord  lindley 
«disientmg« 

The  decision  of  the  Court  of  Appeal  (I.)  ([1902] 
2 1.  R.  637)  reversed,  and  the  order  for  the  mandamus 
discharged.- LooAL  GoviBNicsNT  Boabd  fob 
Ibelakd  v.  MoEat,  H.L  ;  [1903]  A.  C.  402 ;  72 
L.  J.P.  C.  100;  89L.T.  277. 

2.  Oenerdldiitrid  rate—Proportion  of  aseesement^ 
Rating  Ad,  1874  (37  d:  38  Vid.  c.  54)  m.  3,  6— 
Public  Heath  Ad,  1875  (38  &  39  Vid.  c.  55),  $.  211. 
— Where  a  right  of  sporting  over  land  which  is 
used  as  **  arable,  meadow,  or  pasture  ground  only, 
or  as  woodlands,"  is  let  apart  from  the  land,  de 
lessee  of  that  right  isnotuie  "occupier"  of  such 
land  within  the  meanios  of  section  211,  sub-section 
1  [b),  of  the.  Public  Itoalth  Act,  1875,  so  as  to 
entitle  him  to  be  assessed  in  respect  of  the  same  to  the 
general  district  rale  in  the  proportion  of  one-fourth 
part  only  of  the  net  annual  value  thereof ;  he  is  the 
occupier  of  a  special  hereditament— namely,  the 
spornng  right,  and  is  liable,  under  section  6  of 
the  Rating  Act,  1874,  to  be  assessed  in  respect 
thereof  on  the  full  rateable  value  of  that  here£ta- 
ment.— Alton  Ubbak  Coitkoil  v.  Spiobb,  K.B,D, 
624;  [1904]  1KB.  678;  73  L.  J.  K  B.  280 ;  90 
L.  T.  576. 

3.  €hneral  didrid  rate — Publication— Local  Ad — 
Pov)er  to  crder  making  of  rate  by  overeeere  in  same 
manner  cm  poor  rate — Necessity  of  publication  of  com^ 
bined  raJte— Objection  on  application  for  distress 
warrant— Derby  Corporation  Ad,  1901  (1  Ed,  7,  c. 
edxvii,),  s.  180— Poor  Rate  Ad,  1743  (17  Oeo.  2, 
c.  3),  s,  1. — By  a  local  Act  a  corporation  were  em- 
powered, instead  of  themselves  making,  assessing, 
and  levying  anv  general  district  rate,  to  order  sudi 
rates  to  be  made,  assessed,  and  levied  as  a  borough 
rate,  and  to  enforce  pavment  from  the  overseers  m 
the  same  manner  as  a  borough  rate,  and  if  such 

^ofder  were  made  such  rates  were  to  be  made, 


and  levied  by  the  oversesn  in  the  «as 
manner  and  under  the  same  ptoviaioBa  as  m  Iks 
case  of  the  poor  rate,  and  thB  overseen  wen  to 
recover  ana  enforce  the  poor  rato  in  the  was 
manner  as  the  general  distriot  rate  vnder  Ibt 
Public  HeaUh  Act,  1875. 

A  rato  which  comprised  both  poor  xmle  aad 
general  distriot  rato  was  duly  made  by  the  oorposa- 
tion  under  the  Act,  and  was  duly  allowed  by  two 
justices,  but  was  not  published* 

Held,  that  <<  publication "  was  essential  to  the 
validity  of  the  rato,  as  in  the  case  of  a  poor  tats 
under  section  1  of  the  Poor  Bato  Act,  1743,  aad 
that  the  defence  of  ncn-pubUcation  could  be  rsissd 
in  answer  to  a  summons  for  a  distren  warraat 
for  non-payment  of  the  combined  rate,  as  m  the 
case  of  a  distress  warrant  for  non-payment  of  a 
poor  rate.— BXBSON  v.  Dbrbt Ovessxebs,  K.B.D.; 
89  L.  T.  47. 

4.  Eouse— Occupation — Oardaker — 51  (Tec  3,  c. 
150.— By  51  Oeo.  3,  a  150,  after  reciting  an  Act  of 
12  Oar.  2,  a  37,  whereby  a  yearhr  sam  of  £250  wss 
charged  upon  tiie  houses  of  the  nihabitanti  of  the 
parish  of  St.  Paul,  Oovent-garden,  for  the  aappoit 
and  benefit  of  the  rector,  curato,  derk,  and  sexfeosa 
for  tlie  time  being  of  that  perish,  that  ohazge  of 
£250  was  repealed,  and  in  lieu  thereof  a  yearly  saa 
of  £520  was  chai^;ed  upon  all  hooaea  within  ths 
said  parish  to  be  assessed  by  the  ohurohwardaDS 
and  paid  by  the  occupiers  of  such  hooaaa  vespee- 
tively. 

Held,  that  houses  consisting  of  the  offioes,  wara- 


houses,  store-rooms,  and  oountmg-kouaea  of  pdb- 
lishers,  some  rooms  in  whiqh  were  oeeupsed  by 
caretakers  and  their  families,  such  caretakers  hav- 
ing internal  access  to  the  whole  of  the  premissi, 
were  chargeable  under  this  statute. 

SurmanY.  Darley,  14  IL  &  W.  181,  considered.— 
LKWnr  V.  Nbwnes,  K.B.D. ;  90  L.  T.  160. 

5.  Payment — **A  term  net  exceeding  three  moiMs  " 
— Tenancy  from  week  to  week — Poor  Rate  Usetemtef 
and  Collection  Ad,  1869  (32  d  33  Vid.  c  41),  es.  I, 
2.^A  tenancy  from  week  to  week  determinable  by 
a  week's  notice  on  either  side  is  a  tenancy  lor  "a 
term  not  exceeding  three  months  "  within  seolion  1 
of  the  Poor  Bato  Assessment  and  OoUeotion  Act, 
1869.^HAiacoin>  v.  Farbow,  K.B.D.  ;  [1904]  S 
E.  B.  332;  73  L.  J.  K.  B.  726. 

6.  Poor  law— Part  payment— Issue  of  ^ietsm 
warrant  for  balance— 12  &  13  Vid*  c.  14.— A  rate- 
payer who  was  smnmoned  for  non-payoMnA  of  a 
rato  tendered  a  substantial  portion  A  thm  ate  ia 
court,  which  tender  was  refused. 

Hdd,  that  the  magistrate  was  justified  in  ssiat- 
ing  to  issue  a  distress  warrant  except  for  tht 
bdance  of  the  rato  over  and  above  the  aoMMBt  so 
tendered.— Bex  v.  Oillbspis,  K.BJ).,  367 ;  ri9M] 
1K.B.  174;  73L.  J.  K.B.  106;  90L.T.15. 

7.  Poor  rate — Applicaiien  for  disbtse  ainiraal 
Tender  of  part  of  rate — Jurisdiction  of  JmeUeee  fc 
issue  distress  warrant  for  whole  rate—Juriedietimt  U 
issue  warrant  of  commdtment  for  whole  rate — IHtiim 
for  Rates  Act,  1849  (12  <Cr  13  Fict  c.  14),  ss.  1,  X- 
Where,  upon  a  summons  for  a  distress  wnrxant  kx 
a  poor  rate,  the  person  liable  to  pay  tiie  ssas 
tenders  a  part  of  the  rato  in  ooort  b^oie  Iht 
justices,  the  justices  have, 
tender  in  court,  jurisdiotion  to 
werrant  for  the  whole  amount  of  the  rate,  u 
default  of  sufficient  diftreis  to  satisfy  the 
amount,  to  issue  a  warrant  of 
respect  of  ttie  whole  amount, 
subsequent  tender  of  part. 
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Bex  V.  OUleapie,  [1904]  1  K.  B.  174,  explained.— 
WiLFS,  Kx  PARTE,  K.B.D. ;  90  L.  T.  225. 

8.  Rtcovtry  of  rates — Illegal  distress—  Liability  of 
overseers^Poor  Belief  Act,  1819  (69  Geo.  3,  c.  12).  s. 
l-'Local  Government  Act,  1894  (66  <fc  67  Vid.  c.  73), 
a.  6,  eub'Seeiion  1;  s.  19,  sub-section  5;  s.  33. — 
Where  a  jnstioee'  warrant  of  distress  for  rates  is 
handed  bj  one  of  the  overseers  to  the  assistant 
overseer,  who,  by  the  terms  of  his  appointment,  is 
authorized  to  perform  all  the  daties  of  an  overseer, 
and  the  assistant  overseer,  in  the  execation  of  the 
warrant,  is  goilty  of  an  illegal  and  excessive 
distress,  the  overseers  are  not  liable  for  the  assistant 
overseer's  oonduct.— Bakbbv.  Wicks,  K.B.D.,  656; 
[1904]  1KB.  743;  73  L.  J.  K  B.  410 ;  90  L.  T. 

9.  Volunteer  drill  hall  and  storehouse — Part 
occasioncUly  let  for  other  purposes — Exemption  from 
rates — Crown  purposes. — Oertain  premises  were  ii8«d 
as  a  storehouse,  drill  hall,  &o.,  for  a  volunteer 
battalion,  the  whole  of  the  property  being  in  the 
occupation  of,  aud  vested  in,  the  commanding 
officer.  Certain  portions  of  the  premises  were 
occasionally  let  for  lectures,  balls,  &c.,  but  such 
letting  was  subservient  to  the  use  of  the  premises 
for  military  purposes. 

The  appeUant  was  the  caretaker,  and  did  not 
reside  on  die  premises,  but  the  muBi<»l  and  dram- 
atic licences  were  taken  out  in  the  name  of  the 
appellant.  The  appellant  was  rated  in  respect  of 
such  portions  of  the  premises  as  were  let  out  for  the 
above-mentioned  purposes. 

Held,  that,  although  the  appellant  was  not  the 
proper  person  to  be  rated,  as  he  was  only  a  servant, 
yet  those  portions  of  the  premises  which  were  let 
out  were  properly  rateable.  ^Lewis  v.  Dubham 
Union,  K.B.D. ;  90  L.  T.  383. 
See  also  Poor  Law,  1. 

BBCEIVBR  :— 

1.  Administrator  pendente  ]\t&— Indemnity — Qosts 
of  defending  action — Charges  of  personal  misconduct 
— Defence  of  the  attion  no  benefit  to  the  estate. — 
Although  an  administrator  pendente  lite  and  a  re- 
ceiver is  entitled  to  an  indemDity  from  the  estate 
for  his  costs  in  an  action  brought  against  him  as 
suoh  administrator  or  receiver  in  respect  of  the 
estate,  where  he  is  defending  the  estate,  yet  he  is 
not  entitled  to  his  costs  incurred  in  defending  a 
personal  action  in  which  he  is  charged  with  fraud 
and  personal  misconduot  where  his  defence  cannot 
result  in  any  benefit  to  the  estate. 

S.  was  appointed  administrator  pendente  lite,  and 
subsequen^y  receiver,  of  an  estate  in  an  administra- 
tion action.  He  had  an  action  brought  against  him 
charging  him  with  misconduot  as  such  administrator 
and  as  sudi  receiver.  He  applied  as  such  receiver 
for  leave  to  defend,  but  leave  was  not  granted. 
The  action  was  dismissed  with  costs,  which,  how- 
ever, he  did  not  obtain  owing  to  the  want  of  means 
of  the  plaintiff.  Upon  the  administration  action 
coming  on  for  further  consideration  8.  asked  for 
indemnity  from  the  estate  for  those  costs. 

Held,  that  as  the  action  was  brought  against  him 
personjdly,  and  as  his  defence  could  not  have  bene- 
fited the  estate,  S.  was  not  entitled  to  such  in- 
demnity.—Dunn.  Rb,  Brinklow  v.  Sinolbton, 
Ch.D.  Byrne,  J.,  346;  [1904]  1  Oh.  648;  73  L.  J. 
Ch.  425. 

2.  Equitable  execution — Subsequent  mortgagees  and 

judgment   creditors— Stop    order — Charging  order — 

Priority. — An  order  appointing  a  receiver  prevents 

the  debtor  from  deiumg  with  the  moneys,  over 

^hich  the  receiver  has  b^  appointed,  to  the  preju- 


dice of  the  execution  creditor,  and  prevents  any 
subsequent  execution  creditor  from  gaining  priority 
over  the  creditor  obtaining  the  order,  if  at  the  date 
when  the  order  appointing  the  receiver  was  obtained, 
the  property  of  the  judgment  debtor  can  not  be 
taken  in  execution  or  made  available  by  any  other 
legal  process. 

Persons  obtaining  charging  orders  or  stop  orders 
on  a  fund  in  court  paid  in  Bul)seqitently  to  the  date 
of  the  receiving  order  do  not  obtain  a  priority. ^-^ 
Anqlesbt,  Eb,  Db  Galye  v.  Gabdneb,  Ch.D. 
8winfm  Eady,  */..  124 ;  [1902]  2  Oh.  727 ;  72  L.  J. 
Oh.  782  ;  89  L.  T.  584. 

3.  Practice^Land  in  possession  of  receiver — Leave 
to  issue  writ  for  recovery  of  possession — Writ  of  pos- 
session issued  without  leave — Injunction. — ^Leasehold 
laud  was  in  the  posACSsion  of  a  recAiver  appointed 
by  the  court  on  behalf  of  a  mortgagee  of  the  lessee. 
Leave  was  given  by  the  court  to  the  lessor  to  issue 
a  wf it  against  the  lessee  for  the  recovery  of  pos- 
Ression  of  the  land.  The  lessor  obtained  judgment 
and,  without  obtaining  further  leave  from  the  court, 
attempted  to  execute  his  judgment  by  issuing  a 
writ  of  possession. 

Held,  that  the  leave  given  by  the  court  did  not 
extend  beyond  leave  to  obtain  judgment,  and,  con- 
sequently, that  the  lessor  could  be  restrained  by 
injunction  from  interfering  with  the  possession  of 
the  receiver. — ^Mobris  v.  Baeeb,  Ch.D.  Buckley, «/"., 
207 ;  73  L.  J.  On.  143. 

4.  Practice — Writ  of  possession — Time^Ord.  41, 
r.  d—Ord.  47,  r.  2. — Where  an  order  was  made 
directing  delivery  of  certain  premises  into  the  pos- 
session of  a  receiver  appointed  by  the  order,  but  no 
time  within  which  delivery  of  possession  was  to  be 
made  was  specified  in  the  order,  it  was  held  that  a 
writ  of  possession  could  not  issue  because  ord.  41, 
r.  5,  had  not  b*»en  c^^oiplied  with. — Savaqb  v. 
Bbntlby,'  Ch.D.  FarweU,  J. ;  90  L.  T.  641. 

See  also  Mortgage,  4;  Partnership,  3;  Railway, 
8 ;   Vendor  and  Purchaser,  5. 

BESrBAINT  OP  TBADE:— 

1.  Covenant  —  Agent  —  Construdion  —  Limited  to 
particular  business — Beasonableness. — An  agent*  of  an 
insurance  society,  who  was  employed  as  agent  iu  a 
particular  district,  hj  his  contract  of  service,  agrt^d 
that  he  would  not  **  interfere  directly  or  indiiractly 
with  the  business ''  after  resigning  or  being  dis- 
missed from  his  agency. 

Held  (dismissing  the  appeal),  that,  upon  the  true 
construction  of  the  contract,  the  restraint  was 
limited  to  the  business  of  the  society  in  the  district 
in  which  the  agent  had  acted  for  them,  and  was 
therefore  reasonable  and  valid. — ^Babb  v.  ORArnasr, 
C.A. ;  89  L.  T.  574. 

2.  Music-hall  artist — Covenant  not  to  sing  at  any 
toum  within  twenty  miles  of  Manchester — Bestraint  to 
continue  for  six  montJis  after  close  of  engagement^ 
Beasonable  restraint. — By  an  agreement  in  writing 
the  def«ndaut  agreed  to  appear  at  the  plaintiffs' 
theatre  at  Manchester  at  a  siuary  of  £60  per  week. 
The  agreement  contained  the  following  clause: 
"  Prior  to  the  commencement  of  this  enp^ement 
and  during  its  continuance,  or  within  six  months 
afterwards,  no  artist  shall  perform  at  any  place  of 
entertainment  within  twenty  miles  of  Manchester 
•  .  •  without  the  written  consent  of  the  director 
.  •  ."  The  defendant  having  been  billed  to  appear 
at  a  theatre  at  Salford,  in  violation  of  this  agree- 
ment and  after  leave  to  appear  there  had  oeen 
refused  her,  the  plaintiffs  Drought  this  actimi, 
claiming  an  injunction. 

Held,  on  the  evidence,  that  the  restraint  was 
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reatcmable,  and  therefore  that  the  injaaotion 
claimed  shoald  be  granted. 

Nord&i^eU  ▼.  Ma/ooimrNordenftU  Gun$  and 
Ammunition  Co.,  [1894]  A.  C.  536,  followed.^ 
TlYOU,  MANOHESTBB  (LmiTKD)  V.  COLLBT,  K.B,D, 
632. 

See  also  Contraot,  11;  Coyenaat,  5;  €h)odwiU, 
1 ;  Solioitor,  6. 

BIYBB:— 

Oumership  of  soil — Presumption  and  medium 
filnm  aqusB — ^/a2and.— The  plamtifb  were  incorpor- 
ated by  the  Great  Torrington  Oommoni  Act,  1889 ; 
and  by  that  Act  there  were  vetted  in  the  plaintifb 
certain  common  and  waste  lands  freed  and  dis- 
charged from  manorial  rights,  bat  nevertheless 
npon  the  trusts  and  for  the  porposes  in  the  Act 
dedared. 

The  lards  in  question  were  bounded  on  one  side 
by  a  river.  In  the  river  at  that  part  was  an  island 
(probably  as  old  as  the  banks  themselves)  of  some 
length,  and  occupying  a  considerable  portion  of 
the  breadth  of  the  river.  The  plaintifEB  were  un- 
able to  establish  an  express  title  to  this  island,  nor 
was  it  ihown  that  there  was  any  such  title  in 
any  other  person. 

in  an  action  against  the  defendants  for  an  in- 
junctiou  to  restrain  the  defendants  from  removing 
gravel  from  the  bed  of  the  river  at  a  spot  near  and 
on  the  common's  side  of  the  island. 

Held,  that  the  rule— that  where  a  stream  flows 
between  two  manors  or  properties,  in  the  absence 
of  evidence  to  the  ooatrary,  ike  boundary  is  to  be 
taken  to  be  the  mMumftlumaqueo9--Bhoula  here  be 
applied  on  behalf  of  the  plainti£b  by  drawing  the 
mAiumJUum  through  that  part  of  ue  river  which 
flowed  between  the  island  and  the  plaintiflEi'  lands ; 
hO  that,  as  the  spot  from  which  the  gravel  was 
being  removed  fell  beyond  the  medium  JUum  so 
drawn,  the  plaintiffs  were  not  entitled  to  an  in- 
junotion.— GasAT  Tobrxnoton  Commons  Oon- 
SBBYATOBS  V.  Moo&B  STEPHENS,  Ch.D.  Joyce,  J. ; 
ri904]  1  Ch.  347;   73  L.  J.  Ch.  124;    89  L.  T. 

See  also  Water,  1,  2. 

8ALB  OF  GOODS:— 

1.  Agreement  /or  credit — Agreement  to  give  JnUe — 
Refueai  to  give  hiUe — Action  for  ftrice  of  goode — 
lAdtnliUf. — ^If  there  is  an  agreement  on  the  sale  of 
goods  that  credit  should  be  given,  and  as  a  security 
an  agreement  by  the  purchaser  to  give  an  accepi- 
ance,  even  although  tiie  purchaser  refuses  to  give 
such  acceptance,  the  period  of  credit  stUl  stands. 

Semble,  there  may  be  an  action  for  refusiog  to 
accept  the  bill  if  damage  can  be  proved. — ^Rabb  v. 
Otto,  K.B.D.  ;  89  L.  T.  662. 

2.  Contract  to  sell  at  minimum  price — Principal 
and  agent — Contract — W?m  i$  agent  f — A  retail  deuer 
of  merchandize  is  not  bound  by  conditions  as  to  its 
retail  price  that  were  imposea  upon  its  wholesale 
dealer  by  its  manufacturer,  in  the  absence  d  an 
express  contract  in  respect  thereto  made  with  the 
wholesale  dealer.  A  wholeiale  dealer  who,  having 
bought  goods,  resells  them  for  his  own  proflt,  is  not 
an  agent  of  his  vendor;  and  he  is  not  made  so, 
because  the  contract  between  them  provides  that  he 
shall  be  deemed  an  agent  in  the  event  of  a  sale  by 
him  to  a  retail  dealer. — ^Taddt  v,  Stbriotts,  Ch.D, 
Sunn/en  Eady,  J*.,  162;  [1904]  1  Oh.  364 ;  73  L.  J. 
Oh.  191. 

3.  Custom—Bight  to  r^'ect— Custom  limiting  right 
— Validity^  Custom  incorporated  in  contracts — Pouters 
of  trade  arbitrators, — By  a  custom  a  buyer  of  hurley 
was  not  entitltd  to  reject  for  difference  or  variation 


in  quali^  unless  the  same  was  excessive  or  unreason- 
able and  was  so  found  by  arbitration  under  fhe 
contract. 

Held,  that  the  custom  was  good. 

SemhUp  that  where  a  custom  applicable  to  con- 
tracts in  a  certain  trade  comes  to  be  inoorpocated  as 
an  express  term  in  the  contracts  of  that  trade,  tiie 
proper  inference  to  be  drawn  is  that  it  dieatxcjt  tiiat 
custom  as  a  custom. 

Apart  £rom  custom  or  contract,  an  arbitrator  has 
no  jurisdiction  to  award  a  money  oompeosatum 
instead  of  rejection,  where  such  right  to  reject 
exists.  —  Walkxbs.  Winseb,  &  Oo.  v.  Shaw, 
K.B.D. ;  [1904]  2  K.  B.  162 ;  73  L.  J.  K.  B.  336 ; 
90  L.  T.  464. 

4.  Implied  condition — Breach — Measure  of  da  *mages 
-Safe  of  Goods  Act,  1893  (66  &  67  Vict,  c  71).  it. 
11,  13,  14,  sub-section  2;  s.  63,  sub-section  2.— The 
defendants  contracted  to  sell  by  desoriptioQ  to  the 
plaintifBi  sulphuric  acid,  commercially  free  from 
arsenic  Tue  plaintiff  did  not  make  known  to  the 
ddendants,  either  expressly  or  by  implioatioo,  the 
purpose  wldch  they  required  the  add.  In  breach 
of  ue  implied  condition  that  the  add  should  oooe- 
spond  with  the  description  in  the  oontraet,  the 
defendants  supplied  to  the  plaintifBi  snlphiirio  add 
which  was  not  commercially  free  from  araenk. 
The  plaintifBi  by  the  exerdse<&orihiMry  oara  mi^ 
have  discovered  the  presence  of  arsenic  in  the  aod ; 
but  they  did  not  do  so,  and,  in  ignorance  of  the 
fact,  used  the  add  in  the  manufacture  of  brewmg 
sugar  in  the  shape  of  invert  and  glnooae,  whkh 
they  sold  to  brewers  who  used  it  tu  the  brewing  of 
beer.  The  beer  thus  made  was  readered  poisoooos, 
and  the  brewers  sufiiared  loss  in  respect  of  which 
the  pldntifBi  were  liable  to  them.  The  plaintiffe 
also  lost  the  price  of  the  add,  which  was  rooderei 
worthless  to  them,  and  the  value  of  other  goods 
spcnlt  through  being  mixed  with  the  add;  ai^  tiw 
goodwill  of  their  biuiness  was  dama^nd. 

Held,  that  the  plaintifBi  were  enwad  to  reooftec 
frcnn  the  defendants  the  price  of  the  add  and  ib» 
value  of  the  soods  spoilt,  but  not  the  damages  pay- 
able by  the  plaintifls  to  the  brewers  or  tiie  damage 
to  the  goodwill  of  the  plainttSs*  bastneas. — 
BO0TOOX  &  Oo.  V.  Nicholson  &  Sons,  K.BJk ; 
[1904]  1KB.  726 ;  73  L,  J.  K.  B.  624. 

6.  Materials  for  ship  in  course  of  construction — 
Bankruptcy  of  shipbuilder— Property  in  goods.  —  A 
firm  of  shipbuilders  contracted  to  Duild  a  ship  ior 
respondents  to  be  dassed  100  A  1  at  Lloyd's,  and 
buut  under  their  superintendence.  The  contract 
oontahied  a  dauseto  ue  effect  that  '*  TIm  vessel  as 
she  is  constructed,  and  all  her  engines,  bcflen»  and 
madiinery,  and  all  materials  from  time  to  time 
intended  for  her  or  them,  iriiether  in  the  hniMinf 
ysxd,  workshop,  river,  or  elsewhere,  shall  imaa^ 
atdy  as  the  same  proceeds  become  the  proparty  of 
the  purchasers,  and  shall  not  be  within  the  owiiv- 
ship,  control,  or  dimmtion  of  the  builders,  but  tiie 
builders  shall  at  all  times  have  a  lien  thcEaoQ  lor 
their  unpaid  purchase-monev."  The  qom tract 
further  provided  that  in  default  of  delivery  tt  should 
be  competent  for  the  owners  to  take  possessioe  of 
the  vessd,  and  of  all  materials  intended  for  her, 
and  to  complete  her  themsdves.  Befoca  tbe 
vessd  was  completed  the  ddpbuildeta  h 
bankrupt.  At  the  date  of  the  oankruptcy 
was  in  the  shipbuilding  yard  a  quantity  ci  i 
intended  for  use  in  the  construction  of  the 
They  had  been  passed  by  Lloyd's 
at  the  makers'  worn,  and  had  been  markad  with 
the  number  of  the  ship  for  which  they  ware 
intended,   and  with  the    podtion    they  ware  lo 
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oooapy  in  her.  They  had  been  seen  in  the  ehip- 
bufldiog  yard  by  the  ahipowners  so  marked,  bat 
not  been  speoially  inapeotod  or  approved  by  them. 

Held,  that  the  cate  was  governed  by  the  deoisioD 
in  Seath  ▼.  Moore,  54  L.  T.  Bep.  690,  11  App.  Oas, 
350,  and  was  not  a£fdoted  by  the  Sale  of  Goods 
Aot,  1893  (56  &  57  Vict.  o.  71),  and  that  the 
trustee  in  the  bankrapto/  was  entitled  to  the  plates 
as  against  the  shipowners. 

Judgment  of  the  First  Division  of  the  Oourt  of 
Session  in  SooUaad  reverted. — ^Rbid  v.  Maobith, 
H.L. ;  [1904]  A.  C.  223 ;  90  L.  T.  422. 

SCOTLAND,  LAW  of  :— 

1.  Entail — BetMcUon  —  Provision  for  widow — 
Deduction  fktm  frte  rental — Entail  Provisions  Ad, 
1824  {Aberdeen  Ad)  (5  Geo.  4,  c  87),  «.  1.— By  sec- 
tion 1  of  tbe  5  Qeo.  4,  c  87,  it  was  provided  that 
the  annuity  to  the  widov  of  the  deceased  heir  of 
entail  ''  shall  not  exceed  one  third  part  of  the  free 
yearly  rent  of  the  said  lands  and  estates  where  the 
same  shall  be  let,  or  of  the  free  yearly  value  thereof 
where  the  same  shall  not  be  let,  after  deducting  the 
publio  burdens,  life-rent  provisions,  the  yearly 
interest  of  debts  and  provisions,  including  tbe 
interest  of  provisions  to  diildren  .  •  .  and  the 
yearly  amount  of  other  burdens  of  what  nature 
sever  affecting  and  burdening  the  said  lands  and 
estates,  or  the  yearly  rents  or  proceeds  thereof,  and 
diminishing  the  dear  yearly  rent  or  value  therof  to 
such  heir  ol  entail  in  possession,  all  as  the  same 
mav  happen  to  be  at  the  death  of  the  grantor.'* 

Heldy  affirming  the  decision  of  the  Second 
Division  of  the  Oourt  of  Session  (1902,  5  F.  48), 
that  on  the  calculation  of  the  widow's  annuity  the 
heir  of  entail  in  possession  was  not  entitled  to  make 
deduction  for  upkeep  of  estate,  buildings,  and 
fenoesy  or  for  management  and  superintendence  of 
the  estate,  these  outgoings  not  being,  in  the  sense  of 
the  statute,  burdens  affecting  either  the  estate  or  its 
rents. — ^Easlof  Galloway  v.  Dowaqbb  OoinrrESs 
OF  GATJiOWAY,  JJ.Z. ;  [1904]  A.  0.  50. 

2.  Landlord  and  tenant — Forfeiture  of  lease — Co»- 
dttion  to  take  over  iheep  at  expiraiion  of  lease, — ^A 
tenant,  in  a  letter  offenng  to  take  a  lease  of  a  farm 
for  ten  years  from  1897,  stipulated  that  at  his 
"  awaygdng  at  the  expiration  of  the  lease "  the 
landlord  should  take  over  the  sheep  at  a  viduation. 
The  lease  contained  a  dause  that  the  lease  should 
be  forfeited  for  non-payment  of  rent,  and,  the 
tenant  having  failed  to  pay  Ave  half-years'  rent, 
the  landlord  put  an  end  to  the  lease  in  February, 
1902,  and  refused  to  take  over  the  sheep. 

Held,  reversing  the  decision  of  the  Secend 
Division  of  the  Oourt  of  Session,  reported  as  Stewart 
V.  Breadalhane  {Marquis  of),  [1903]  5  F.  359,  that 
'*  awayp;oinff "  must  be  taken  to  mean  the  legal 
expiration  of  the  lease,  and  that  the  landlord  on  the 
tenant's  default  was  not  bound  to  take  over  the 
sheep.— Mabqttbss  OF  Bbbadalbai^  V.  Stbwabt, 
H.L.;   [1904]  A.  0.  217. 

3.  Bemuneration  of  procurator  JUeal— Preliminary 
inquiries  into  non-proeeeuted  cases — County  General 
Assessment  Act,  1868  (31  d:  32  Vict.  c.  82),  s.  3,  sub- 
sections 2,  S—Bogue  Money  Act,  1724  (11  Geo.  1,  c. 
26),  s.  12. — In  an  action  for  debt,  the  debt  must  be 
established  either  by  contract  or  at  common  law  or 
by  statute. 

Held,  reversing  the  decision  of  the  Second 
Division  of  the  (x>urt  of  Session,  Hart  v.  County 
Council  of  the  County  of  Lanark,  [1902]  40  S.  L.  B. 
117,  that  it  could  not  be  said  that  in  the  county  of 
Lanark  "  it  was  in  use  "  to  pay  these  fees  at  the 
date  of  the  Act  of  1868,  and  therefore  the  county 


was   not  liable.— Lanabk    Oottnty   Couiccil  v, 
Habt,  H.L.  I  [1904]  A.  0.  235. 
See  also  Divorce,  7 ;  Fishery,  1. 

SET-OFF  :— 

See  Oompany,  9 ;  Oounty  Oourt,  2 ;  Practice,  17. 

SBTTLBD  L^ND  :— 

1.  Compound  settled — Heirlooms — Sale — Applica- 
tion  of  proceeds^'Discharge  of  incumbrance — Heir- 
looms  vested  in  tenant  in  tail — Settled  Land  Act,  1882 
(45  &  46  Vid.  c.  38),  s.  37,  suh-sections  1,  2;  s,  2, 
sub-sedion  9 ;  «.  21,  sub-sedion  (ii.) ;  s,  53. — By  this 
will  S.  bequeathed  pictures  and  heirlooms  to 
trustees  upon  trust  to  permit  the  same  to  be  used 
and  enjoy^  by  the  person  who,  under  S.'8  marriage 
settlement,  should  for  the  time  being  be  entitled  to 
certain  landed  estates,  but  so  that  thejr  should  not 
vest  absolutely  in  any  tenant  in  tail  male  by 
purchase  of  the  said  landed  estates  who  should  not 
attain  twenty-one  or  die  under  that  a|;e  leaving 
male  issue  at  death.  Under  the  said  marriage 
settlement  the  said  landed  estates  stood  settled  to 
X.  for  life,  remainder  to  Y.  for  life,  remainder  to 
Z.  in  taiL  One  of  the  pictures  had  been  sold  and 
the  proceeds  paid  to  the  trustees  of  the  will 
and  mvested  by  them.  It  had  been  held  that 
the  settlement  and  will  constituted  a  compound 
settlement.  X.  directed  the  trustees  of  the  com- 
pound settlement  to  apply  part  of  the  said  proceeds 
m  discharge  of  a  mortgage  on  the  saia  landed 
estates. 

Held,  that  the  said  proceeds  were,  under  the 
Settled  Land  Act,  1882,  s.  37,  sub-section  2  (2), 
capital  money  arising  under  the  Aot;  that  th^ 
were  applicame  under  section  21,  sub-section  {ii.); 
that  the  trustees  of  the  compound  settlement  had 
not  yet  invested  the  said  proceeds;  and  that  X. 
was  entitled,  in  virtue  of  the  discretion  conferred 
upon  him  by  section  53,  to  direct  the  trustees  of 
the  compound  settlement  to  apply  part  of  the  said 
proceeds  in  discharge  of  the  said  mortgage.-- 
Stapfobd's  SsTTLraoNT,  Bb,  Obbabd  v. 
Staffobd,  ChD.  Warrington,  J.,  536;  [1904]  2 
Oh.  72;  73  L.  J.  Oh.  560. 

2.  Compound  settlement— Trusts  to  pay  annuities-- 
Remainder  in  trust  for  settlor— Will  of  settlar— 
Confirmation  of  trusts—Besidue  in  trust  for  sale— 
SeUlementof  proceeds— Settled  Land  Acts,  1882  (45  A 
46  Vid.  c.  38\  ss.  2,  20,  63;  and  1884  (47  <fc48  Vid. 
c.  18),  s.  7.-— P.  conveyed  and  aisiffned  his  freeholds 
and  leaseholds  to  himself  and  M.  m  trust,  reserving 
a  power  of  appointment,  and  by  a  subsequent  deed 
he  appointed  that  after  his  death  the  trustees 
should  hold  tiie  same  in  trust  out  of  the  rents  and 
profits  to  pay  certain  annuities,  and  that  the  surplus 
—and  after  the  determination  of  the  annuities,  the 
whole— of  the  rents  and  profits  should  be  in  trust 
for  and  bdong  to  himself,  his  heirs,  and  his 
executors.  By  his  will  P.  confirmed  the  said  trusts, 
and,  subject  thereto,  devised  and  beqaeated  his  real 
and  personal  estate  to  other  trustees  upon  trust 
for  sale  and  conversion,  with  power  to  postpone, 
and  directed  the  proceeds  to  be  held  on  trusts 
under  which  X.  was  tenant  for  life  in  possession. 

Held,  that  the  case  was  undistinguishable  from  In 
re  Tfie  Marquis  of  Ailesbury  and  Lord  Iveagh,  41 
W.  B.  644,  [1893]  2  Oh.  345,  and  that  on  the 
principle  of  that  case,  as  approved  in  In  re  Mundy 
and  Boper's  Contrad,  47  W.  B.  226.  [1899]  1  Oh. 
275,  the  two  deeds  and  the  will  must  be  r^;arded 
as  a  compound  settlement,  and  that  X.,  as  tenant 
for  life  thereunder,  must  be  granted  leave,  under 
section  7  of  the  Act  of  1884,  to  exercise  the  powers 
of  tiie  Settled  Laud  Acts,  and  must  be  let  into 
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possession  on  his  underfcakiog  to  keep  down  the 
annaites.  —  Phillimobe,  Re,  Philumobb  v. 
MiLNBS,  Ch,D,  FarwellyJ.,  682. 

3.  Ileirlooma — Family  portraits — Sale  by  tenant  for 
life  in  impecunioue  poeition  through  no  favXt  of  h%$ 
own — Opposition  by  remainderman — Pretiam  affeo- 
tionis — Discretion  of  court— Settled  Land  Act,  1882 
(45  &  46  Vict.  e.  38),  s$.  37,  53.— A  nobleman, 
tenant  for  life  of  settled  estates  to  whioh  bat  for  a 
■ettleaient,  to  whioh  he  had  himself  beoi  a  pi^ty, 
he  would  have  been  entitled  as  tenant  in  tau  was, 
through  no  fault  of  his  own,  in  an  impeomiioas 
i>ositioa  and  unable  to  nuurry.  The  sale  of  certain 
heirlooms.  Including  family  i>ortiraits,  some  of 
historiial  interest,  would  pat  hun  in  a  better 
pecuniary  position,  and  he  applied  under  the 
Settled  Land  Act,  1882,  for  leave  to  sell  the  same. 
A  remainderman,  who  was  older  than  the  tenant 
for  life,  but  who  would  succeed  him  as  tenant  for 
life  in  the  event  of  his  sot  having  male  issue, 
opposed  the  sale  of  any  family  portraits  or  any 
portraits  of  persons  connected  connected  with  tli« 
family. 

Held,  under  the  circumstances  of  the  case,  that 
the  court  ousht  to  allow  the  sale  of  all  the 
heirlooms,  including  the  portraits.— Townshend' 8 
Settlement,  Be,  Ch.D.  Farwell,  J, ;  89  L.  T.  691. 

4.  Housing  of  the  Working  Classes  Acts — Improve' 
ments — Cottages  for  labourers,  (SU. — Additions  or 
aUerations  to  enable  house  to  bis  let—**  Available  for 
the  working  classes  ** — **  Building  not  injurious  to  the 
estate '*S7  &  38  Vict.  c.  38,  s.  25  (a;.,  aa.); 
48  cfc  49  Vict.  c.  72.  «.  11  (1)  (b);  53  &  54  Vict.  c. 
70.  s.  74  (I)  (b);  53  &  54  Vict.  c.  69,  ss.  13  {ii.)  and 
18.— Stctiuu  13  (iL)  of  tbe  Settled  Land  Act,  1890, 
whioh  authorizes,  as  improvements  under  the  Act, 
"the  making  of  additions  to  or  alterations  in 
buildings  reasonably  necessary  or  proper  to  enable 
tbe  same  to  be  let,"  refers  to  a  future  letting. 
Therefore,  where  a  scheme  submitted  by  a  tenant 
for  life  to  trustees  induded  additions  to  a  house 
occopied  by  a  teuant. 

Held,  that  tiie  trustees  would  have  discretion  to 
approve  the  work  if  the  present  tenant  should 
give  notice  to  quit,  or  even  if  they  were  satisfied  he 
was  resolved  to  do  so. 

The  expression  **  available  for  the  working 
classes"  in  section  74  (1)  (6)  of  the  Housiog  of  the 
Working  Classes  Act,  1890  (repladng  a  repealed 
enactment),  means  *'  actually  available,'*  ana  can- 
not apply  to  dwellings  whioh  are  in  the  occupation 
of  persons  whom  the  Acts  do  not  define  as  belong- 
ingto  those  classes. 

The  condition  in  the  same  sub-section  limiting  it 
to  dwellings,  "the  building  of  which,  in  the 
opinion  of  the  court,  is  not  injurious  to  the  estate," 
applies  only  where  it  is  desired  to  build,  and  does 
not  restrict  the  powers  conferred  by  section  25  (xz.) 
of  the  Settled  land  Act,  1882. 

Semble,  a  cottage  occupied  by  a  labourer,  farm 
servant,  or  artizan  is  suDStantially  within  section 
25  (x.,  XX.)  of  the  Settled  Land  Act,  1882,  not- 
withstanding that  it  is  rented  in  the  name  which 
his  wife  formerly  bore  as  widow  of  a  man  not 
answering  any  of  those  descriptions.— Oalyebley's 
Settled  Estates,  Be.  Ch.D.  Farwetl,  J.,  206; 
[1904]  1  Ch.  150;  73  L.  J.  Oh.  25;  89  L.  T.  500. 

5.  Sale  by  tenant  for  life —  Undervalue — Action  by 
remainderman  td  set  aside  sale — Settled  Land  Ad, 
1882  (45  &  46  Vict.  c.  38),  ss.  4  (I).  53,  54— The 
mere  fact  that,  upon  a  sale  by  a  tenant  for  life 
under  the  powers  of  the  Settled  Land  Acts,  the 
purchase  is  at  an  undervalue  is  not  of  itsdf 
sufficient  to  invalidate  the  saie. 


In  1902  a  tenant  for  life,  purporting  to  mot  under 
the  powers  conferred  upon  him  by  the  Settled  Ltod 
Acts,  told  the  freehold  of  certain  pdblio-hooK 
property  to  W.  for  the  sum  of  £2,000. 

At  the  time  of  the  sale  the  property  was  subiect 
to  a  lease  which  had  been  granted  as  from  Oho^ 
mas,  1892,  for  a  term  of  twenty-one  years  at  a  not 
of  £63  per  annum. 

"^thin  a  few  days  after  the  sale  W.  ooctradied 
to  resell  the  property  for  £3.000,  althoo^h  ii  w» 
doubtful  whether  £3,000  was  not  in  oxoms  of  tbe 
true  value  of  the  property. 

W.  had  not,  before  maldnff  the  original  pnacfaase, 
made  any  inquiry  as  to  mether  the  trustees  or 
tenant  for  life  bad  had  any  valuation  made. 

Hdd,  that  these  circumstances  were  not  ■affioiait 
to  sustain  an  action  by  a  remainderman  to  aec  asiis 
the  sale.— HUBBBLL  v.  Littlbjohn.  CKD.  Joytx^ 
J. ;  [1904]  1  Oh.  689 ;  73  L.  T.  Oh.  287  ;  90  L.  T. 
260. 

6.  Settlement  by  wiU — Power  tojoiidwre  amdmim 
portionsSe- settlement — Life  estate  asBigned-'Ctm* 
pound  settlement — Sale  by  tenant  for  life  umtUr  origimal 
settlement— Power  of  trustee  of  original  eetOemmt  to 
give  discharge  for  purchase^money — Settled  Lmd 
Acts,  1882  (45  &  46  Viet.  c.  38),  s.  50,  €md  1880  (M 
ds  54  Vict.  c.  69), «.  4. — Where,  in  consequeooe  of  re- 
settlement, lands  are  subject  to  a  oompoond  setde- 
ment,  bat  the  original  settlement  is  still  sabsistiBg, 
a  tenant  for  life  who  has  parted  with  his  beneJaal 
interest  and  whose  life  estate  under  ^bm  oogiDsl 
settlement  has  not  been  restored,  can  egerciae  his 
stetutory  power  of  sale  under  the  odginal  settle- 
ment, and  the  trostees  thereof  can  give  a  valid  da- 
charge  for  the  purchase-money. 

In  re  CornvKdlis-West  and  Munro*s  Cosdrad.  51 
W.  B.  602,  [1903]  2  Oh.  150,  distiBgiiisbed. - 
WiMBOENB,  Be,  Ch.D.  Swinfen  Eady,  J.,  3M; 
[1904]  1  Oh.  480 ;  73  L.  J.  Oh.  270 ;  90  L.  T.  540. 

7.  Tenant  for  life — Capital  money — Improvemeds 
—Order  of  the  couH— Settled  Land  Adt^  1882  (45  4r 
46  Vict.  e.  38),  ss.  21,  22,  25,  26,  sub-section  2  (Hi.). 
— A  scheme  for  improvements  had  beeo  approved 
by  the  trustees  for  the  purposes  of  the  Sattled  hsad 
Acts ;  the  scheme  had  been  carried  out  by  th» 
tenant  for  life,  and  capital  money  was  in  ihe  hsodi 
of  the  trustees. 

Held,  that  under  section  22,  sub-seotioii  (2)  (S.) 
of  the  Act  of  1882,  the  court  should  exercise  its  dis- 
cretion as  to  whetiier  the  scheme  was  a  piofiiistti 
one  before  authorizing  repavment  bv  the  trust— 
to  the  tenant  for  Ufe.— Kbok's  Ssffled  Estaxr 
Be.  Ch.D.  FarweU,  J.,  362;  [1904]  2  CJh.  22;  T3 
L.  J.  Ob.  262;  90L.  T.  113. 

SBTTLBMBNT : 

1.  Capital  and  income — Cost  of  repairs — How  berm 
as  between  them. — ^Where  repairs  are  dooe  in  aooord- 
ance  with  the  provisions  of  the  Public  Hsshk 
(London)  Act,  1891,  to  property  subject  to  i 
marriage  settlement,  by  persons  other  tiiaa  tU 
trustees  of  the  settlement — who  are  not  in  a  pos- 
tion  to  execute  them — the  ooste  cannot  be  dsni' 
by  tlie  trustees  as  representiDg  the  oarpvLr^ 
Fa£Nham*s  Tbusts,  Be,  Ch.D.  Kekeunch^  J.,  195^ 

2.  Cohabitation,  trust  for  wife  during — VaUiAf^ 
Policy  of  the  law — Husband  and  wife — i\isC  inf<* 
settlement  —  By  a  post-nuptial  settlaoMat  ikt 
husband  assigned  certain  leaseholds  to  Umtsa 
upon  trust  to  pay  the  rente  to  his  wife  for  fil^  v 
so  long  as  she  should  continoe  the  oohabitiag  ink 
or  the  widow  of  the  settlor,  for  her  separate  «^ 
and  upon  the  determination  of  the  trast  in  fsfev 
of  the  wife  the  husband  took  an  intorest  is  te 
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80tlfod  property.  Some  yein  alter  the  dete  of  the 
settkmeiit  the  husbend  aad  wife  separated  by 
mataal  oonseot,  and  they  had  not  sinoe  cohabited, 

Heldy  that  the  restriotion  of  the  wife's  enjoyment 
of  the  rents  to  the  period  of  cohabitation  was  not 
▼oid  as  a^Qst  the  policy  of  the  law,  and  that  the 
tmst  in  her  favour  determined  apon  her  ceasmg  to 
live  with  the  husband. 

CaHvmght  v.  Cartwright,  (1853)  3  D.  M.  &  G. 
982,  and  ff.  v.  TT..  (1857)  3  K.  &  J.  382,  dis- 
tingoished.—HoPB  Johnstone,  Bb,  Hopb  John- 
stone V.  HoPB  Johnstone,  Ch.D,  Kekewich,  J. ; 
[1904J  1  Oh.  470 ;  73  L.  J.  Ch.  321 ;  90  L.  T.  253. 

3.  Ckmdiiion  itib^equent'—MarHage  of  hewficiary 
cA  any  time — Consent  of  third  j^rty  nece$$ary-~0ijt 
over. — A  condition  snbseqaent  in  a  settlement,  pro- 
viding iofr  forfeiture  of  the  interest  of  a  beneficiary 
and  her  issue  in  the  settled  property,  if  she  should 
marry  at  any  time  without  the  consent  of  a  spedfied 
person,  is  good,  provided  there  is  a  gift  over  of  the 
settled  property.— Whitino,  Be,  whitino  t;.  Db 
BxrrzsN,  Oh,D.  Warrington  J,,  653. 

4.  Cfonttrudion-^Oi/ttoA./orlifeandto^'chUdren 
or  child  or  remoter  issue  "  at  his  deathSubstitu- 
ticnary  gifts  per  stirpes. — ^Iq  a  settlement  where 
property  is  given  in  default  of  appointment  to 
"  ohildnn  or  any  the  child  or  remoter  issue  *'  of  A. 
on  the  happening  of  certain  contingencies,  a  diild 
living  at  the  happening  of  such  contmgencies  will 
take  to  the  exclusion  of  his  issue. 

In  re  Cldand^s  Trusts,  7  L.  Bep.  Ir.  74,  followed. 
— Luim^s  Sbttlbmbnt,  Be,  Ch.D.  Farwell  J, ;  89 
Ii.T.  606. 

6.  Marriage  settlement — After-acquired  property^ 
Covenant  to  settle — Scots  domicil—JnB  relicteB— Spes 
snooeesionis. — A  mere  spes  successionis  of  a  wife  to 
succeed  to  her  husband's  personalty  in  the  event  of 
his  death  leaving  her  surviving,  even  though  it 
be  oonpled  with  an  indemnity  in  damages  by  the 
hosband  contiogently  upon  the  failure  of  the  spes 
by  reason  of  his  change  of  domicil  or  o^erwise,  is 
not  caught  by,  or  included  in,  a  covenant  in  the 
marriage  setdement  whereby  it  was  provided  that 
"if  at  anv  time  during  the  coverture"  the  wife 
should  "m  any  manner  become  entitled  to  any 
personal  property  for  any  estate  or  interest  whatso- 
ever **  exceeding  £200  in  value,  the  same  should  be 
brought  into  settlement. — Sdcpson  v,  Simpson, 
C.  A.,  310;  [1904]  1  Oh.  1 ;  73  L.  J.  Oh.  53;  89 
li.  T.  642. 

6.  Marriage  settlement — Covenant  to  settle  after- 
acquired  projperty—Property  bequeathed  to  wife  with 
general  power  of  appoinUnmt,  subject  thereto  to  herself 
o^tite^.— Where  property  is  given  subject  to  a 
general  i>ower  of  appointment,  and  subject  thereto 
to  the  donee  absolutely,  tnen  it  wid  be  caught  by  a 
covenant  previously  entered  into  by  the  donee  to 
settle  after-acquired  property. 

Steward  v.  PoppUton,  W.  N.  (1877)  29,  followed. 
— O*0oNNELL,  Bb,  Mawlb  V.  Jaooe,  Ch.D.  Keke- 
wich,  </.,  102;  [1903]  2  Oh.  574;  72  L.  J.  Oh.  709; 
89  L.  T.  166. 

7.  Marriage  settlement-^Covenant  to  settle  after- 
acquired  pr<^perty  of  wife — Inclusion  or  exclusion  of 
life  annuities. — ^The  fact  that  tUe  terms  of  a  covenant 
contained  in  a  marriage  settlement  for  the  settle- 
ment of  after-acquired  property  of  the  wife  are 
sufficiently  comprehensive  to  cover  such  property  as 
annuities  or  life  interests  is  not  conclusive  that  such 
property  is  to  be  included  in  or  caught  by  the 
covenant.  Begard  must  be  had  to  the  Sitention  of 
the  covenantor  as  shown  bv  the  nature  of  the  trusts 
dedaied  of  the  affeer-aoqinred  property  covenanted 


to  be  settled,  and  if  such  trusts,  as  they  stand,  do 
not  fit  property  of  the  nature  of  annuities,  such 
property  wul  be  deemed  not  to  be  caught  by  the 
covenant. 

Townehend  v.  Harrowby,  4  Jur.  N.  S.  363, 
followed. 

Scholfield  V.  SpoonT,  32  W.  B.  910.  26  Ch.  D.  94, 
distinguished. — Dowdino,  Re,  Greqort  v,  Dow- 
DINO,  ChD,  Kekewich.J..  293;  [1904]  1  Ci.  441; 
73  L.  J.  Oh.  194 ;  90  L.  T.  82. 

See  also  BAnkraptoy»  9,  19, 20;  Oonfltct  of  Laws, 
2 ;  Married  Woman,  3. 

SHIP:— 

1.  Bill  of  lading — Butter  carried  in  refrigerating 
chambers  —  Negligence  in  working  refrigerating 
machinery — "Faults  in  management  of  vessel** — 
Barter  Act  {U.S.  Congress,  the  ISth  of  February, 
1893)  incorporated  in  bills  of  lading — Meaning  of 
seaworthy. ^hj  bills  of  lading  incorporating  an 
American  Act  of  Oongress  tlie  owners  of  The 
Minneapolis,  conveying  batter  in  refrigerating 
chambers,  were  relieved  from  liability  for  damage 
caused  by  faults  in  manege onent  of  the  vessel,  pro- 
vided she  were  seaworthy  at  the  commencement  of 
the  voyage.  The  refrigerating  machinery  was  in 
good  order  and  the  chambers  properly  cooled  at 
starting,  but  through  negligence  in  working  the 
said  machinery  the  butter  became  damaged  during 
the  voyage. 

Held,  by  Kennedy,  J.,  that  "  seaworthy  "  meant, 
in  the  present  case,  *'  fit  to  carry  the  butter  ssfely,'* 
that  The  Minneapolis  was  seaworthy  in  this  sense, 
that  the  damage  arose  from  faults  in  management 
of  the  vessel,  and  that  her  owners,  therefore,  were 
not  liable. 

Held,  on  appeal,  that  inasmuch  as  the  machinery 
was  not  intenaed  for  cooling  the  butter  only,  but 
other  parts  of  the  cargo  and  the  ship  as  well,  it 
was  part  of  the  ship,  and  that  its  mismanasement 
was  a  fault  in  the  management  of  the  vesielwbich 
relieved  the  owners  by  virtue  of  the  Act. — BowsoN 
v.  Atlantic  Transpokt  Co.,  C.A.,  85;  [1903]  2 
K.  B.  666 ;   72  L.  J.  K  B.  811 ;   89  L.  T.  204. 

2.  BiU  of  lading --Charter-party — Exceptions — 
Accident  caused  by  negligence  of  servants  of  shipowner 
— Use  of  reckless  means  of  unloading  by  stevedore* s 
men. — A  cargo  of  sugar  in  bags  wms  shipped  under 
a  bdl  of  lading  which  incorporated  a  charter-party 
containing,  inter  cUia,  the  following  exceptions — 
viz.,  perils  of  the  seas,  barratry,  collisions,  stranding, 
and  Su,  other  accidents,  even  though  caused  by  the 
negligence  of  the  shipowners'  servants.  The  cargo 
was  discharged  into  lighters  by  stevedore's  em- 
ployed by  the  ship.  The  stevedores'  men,  in  order 
to  facUitate  the  unloading,  recklessly  made  use  of 
large  hooks,  whereby  some  of  the  bags  were  torn 
and  the  sugar  spilt  and  lost. 

Held,  that  the  loss  of  the  sugar  was  due  to  an 
accident  within  the  meaning  of  the  exemption 
clause. 

Judgment  of  Phillimore,  J.  ([1903]  P.  35], 
affirmed.— "ToRBEYAN,"  The,  C,A,,  40;  [1903] 
P.  194 ;  72  L.  J.  P.  76 ;   89  I/.  T.  265. 

3.  BUI  of  lading—Construction — Exceptions — Un- 
seaworthiness— Unfitness  of  ship  to  receive  cargo— 
Liability  of  shipowners. — The  obligation  cast  by  the 
common  law  upon  a  shipowner  to  provide  a  ship 
which  is  seaworthy,  not  only  in  the  seme  of  being 
fit  to  meet  the  perils  of  wind  and  waves,  but  also 
in  the  sense  of  being  reasonably  fit  to  carry  ctrgo, 
can  only  be  got  rid  of  by  dear  and  unambiguous 
words  in  a  bill  of  lading.  A  bill  of  lading  con- 
tained the  following  ezoeptions:  **  Loss  or  wnage 
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aiisinff  from  the  oonaeqaenoe  of  any  damftge, 
breakdown,  injury  to  or  defect  in  hull,  taokle, 
boilers,  or  maohmery  •  •  .  howe?er  anoh 
damage,  defect,  or  injury  may  be  oaoaed,  and  not- 
withstanding that  the  same  may  have  existed  at  or 
at  any  time  before  the  loading  or  sailing  of  the 
vessel,  ooliisioD,  stranding  ...  or  other  perils 
of  the  seas,  and  whether  any  of  the  perilt,  causes, 
or  things  above  mentioned,  or  the  loss  or  iojury 
arising  therefrom  be  occasioned  by  •  .  .  un- 
seaworthiness of  the  ship  at  the  beginning  or  at  any 
period  of  the  voyage,  provided  all  reasonable  means 
have  been  taken  to  provide  against  such  unsea- 
worthiness." Cargo  shipped  under  this  bill  of 
lading  was  damaged  by  water  from  a  pipe  used  for 
the  supply  of  water  to  a  tank  for  domestic  purposes. 
This  pipe  was  broken  when  the  cargo  was  put  on 
board,  and  it  was  admitted  that  the  ship  was  not 
fit  to  receive  the  cargo  when  put  on  board,  and  that 
all  reasonable  means  had  not  been  taken  to  provide 
against  such  unfitness. 

Held,  that  the  warranty  implied  by  the  common 
law  on  the  part  of  the  shipowners  was  not  got  rid 
of  by  the  exceptions  in  the  bill  of  lading,  and  that 
the  shipowners  were  consequently  liable  for  the 
damage  to  the  cargo. — Rathbone  v.  McIvbr,  CA,, 
68;  [1903]  2  K.  B.  378;  72  L.  J.  K  B.  703;  89 
.L.T.  378. 

4.  BiU  of  lading — Con$irtictum — Undivided  por^ 
tum$  of  a  hulk  cargo—Error  in  apportioning  damaged 
grain — Duty  of  shipowner — Rights  and  duties  of 
consignees  inter  se. — Bills  of  ladinff  for  undivided 
portions  of  a  balk  cargo  contained  the  following 
clause :  "  If  the  parcel  herein  signed  for  constitutes 
part  of  a  larger  bulk  shipped  without  separation 
into  parcels,  as  per  bills  of  lading,  each  bill  of 
ladiog  shall  bear  its  due  proportion  of  shortage  or 
damage  and/or  sweepioffs,  if  any."  ImpressM  in 
the  margin  was  the  foUowing  note :  "  Part  of  a 
parcel,  shipped  without  separation.  Each  bill  of 
lading  to  bear  its  proportion  of  shorcaffe  and 
damage,  if  any.'*  One  consignee  received  a  full 
quantity  of  sound  grain.  On  the  apportionment  of 
the  unsound  grain  the  plaintiffs  refused  to  accept 
more  than  their  proportion  of  unsound  grain,  and 
sued  for  short  delivery. 

Held,  that  the  clause  and  note  in  the  bill  of 
lading  did  not  impose  any  duty  on  the  shipowner 
to  apportion  the  grain,  and  that  the  error  was  caused 
by  the  consignee's  agents. — Grangb  v.  Taylob, 
E.B.D.,  429;  90  L.  T.  486. 

5.  BUI  of  lading — Discharge  of  cargo ^Goods  to  he 
taken  **  as  fast  as  steamer  can  deliver  " — Deficiency  of 
railway  waggons — Option  of  shipowner  to  discharge 
in  other  ways  not  exercised. — uoods  were  shipped 
under  a  bill  of  lading  which  provided :  *'  The  goods 
to  be  taken  from  the  ship  by  the  consignees  (at 
their  expense)  immediately  after  arrival,  and  as  fast 
as  steamer  can  deliver  or  the  same  will  be  trans- 
shipped into  lighters,  or  landed,  or  warehoused  at 
the  expense  and  risk  of  the  proprietors  of  such 
goods.''  On  arrival  of  the  vessel  the  consignees 
neither  took  deli?ery  nor  did  the  master  exercise  his 
option  of  landing  or  lightering  the  goods. 

In  an  action  by  the  ohartererf  against  the 
consignees  for  damages  for  detention  of  the  vessel, 

Hmd,  that  the  plaintiffs  were  not  deprived  of 
their  remedy  because  the  master  had  not  exercised 
his  option  as  to  landing  or  lightering  the  goods,  and 
were  entitled  to  recover. 

Held,  farther,  that  the  plaintiffEi  having  made  out 
a  primd  fade  case  of  delay  in  taking  deliverv  by  the 
defendants,  the  onus  was  upon  the  defendants  to 
show  that  the  delay  arose  from  no  default  on  their 


pact,  and  was  due  to  the  want  of  appUanoM  in  the 
port,  and  that  they  had  failed  to  do  so.--''  Aan," 
The,  P.D.  &  Ad.D. ;  ri904]  P.  154 ;  73  L,  J.  P.  34 ; 
90  L.  T.  617. 

6.  BiU  of  lading— ExceptionS'-Marginal  dause.^ 
The  plaintiffs  were  indorsees  of  bills  of  lading  under 
which  a  cargo  of  maize,  barley,  linseed,  oats,  and 
whmt  was  Supped  on  the  defendants'  staaaish^ 
By  the  bills  of  lading  it  was  provided  that  *'  tiie 
.  .  .  owners  •  .  •  shall  not  be  reapoosSUe 
for  loss,  damage,  or  injury  arising  from  aweating 
.  .  .  or  consequences  arising  ttMcefrona  •  •  • 
or  heat.  That  the  .  .  .  owners  •  •  .  shall 
not  be  responsible  for  any  loss  or  injury  to  tiiesiid 
goods  occurring  from  any  of  the  oauaes  abora  msn- 
tioned  •  .  .  whether  any  of  the  perils,  eaosss, 
or  things  above  mentioned  ...  or  ocoasintwd 
by  any  act  or  omission,  negligence,  deteult  •  •  . 
of  stevedores  ...  or  other  persona  in  the 
service  of  the  shipowners  •  •  •"  On  the  mazgiD 
of  the  bills  of  lading  under  which  the  maisa  was 
shipped  was  stamped :  <*  In  no  case  is  the  ateamship 
to  be  held  liable  for  heating  or  any  other  damsgt 
occurring  to  the  within  mentioned  goods."  Put 
or  the  maize  became  heated  on  the  voyage,  and  the 
other  cargo  was  damaged  throogh  impcopsr 
stowage. 

In  an  action  by  the  plaintifib  to  recover  daniagss. 

Held,  that  the  words  "  above  mentioned  "  didaot 
refer  to  the  matters  in  the  clause  above  or  tke 
marginal  clause,  and  that  the  word  "heat" 
referred  to  heat  arising  from  some  eztranaoaB 
cause,  and  that  the  plaintiffs  were  entitled  to  judg- 
ment. 

Hdid,  further,  that  if  the  owners  desired  to 
relieve  themselves  from  liabilitv  for  the  ne^ig«ifls 
of  their  own  servants  there  should  have  been  ezptea 
words. 

Price  V.  Union  Lighterage  Co.,  89  L.  T.  Rep.  731, 
9  Asp.  Mar.  Law  Gas.  398,  [1904]  1  K.  B.  412, 
followed.— "Pkarlmoob,"  Thi,  P.D.  A  AdJ>.; 
[1904]  P,  286 ;  73  L.  J.  P.  50;  90  L.  T.  819. 

7.  BiU  of  lading — Exemption --WarranUf  of  mi- 
worthiness  of  ship^Fitness  of  ship  to  carry  goods.— 
Meat  was  shipped  at  Melbourne  for  oarnage  to 
London  under  a  bill  of  lading  which  contained  te 
following  dause  in  large  print:  ''Neither  the 
steamer,  nor  her  owners,  nor  her  charterers,  ahall 
be  accountable  for  the  oondition  of  gooda  shipped 
under  this  bill  of  lading  nor  for  any  loas  or  damagi 
thereto,  whether  arising  from  failure  or  breakdown 
of  machinery,  insulation,  or  other  applianoea,  re- 
frigerating or  otherwise,  or  from  any  other  caasi 
whatsoever,  whether  arising  from  a  defect  cxiatiBg 
at  the  commencement  of  the  voyage  or  at  tte  tisM 
of  shipment  of  the  goods  or  not,  nor  for  de( 
nor  for  the  ooniequences  of  any  act,  negleot, 
or  error  of  judgment  of  the  mastsr, 
engineers,  refrigerating  engineers,  crew,  or  odiar 
persons  in  the  service  of  the  owners  or  diartsrsn, 
nor  from  any  other  cause  whatsoever."  There  wai 
also  a  small  print  clause  exempting  the  dupowasr 
from  liability  for  loss  or  dainage  reaoltm^  fnm 
{inter  alia)  '*  defects,  latent  or  otherwiae,  in  kafl, 
tackle,  boilers,  or  machinery,  refrigeration,  or  other- 
wise, or  their  appurtenances  (whether  or  not  eat- 
ing at  the  time  of  the  goods  being  loaded,  or  sft 
the  commencement  or  any  stage  of  the  voyage^  if 
reasonable  means  have  been  taken  to  provide ' 


such  defects  and  unseaworthiness."  The  ahq»  hai 
on  previous  voyaffes  carried  cargoea  of  hoe  ate,  md 
for  the  purpose  of  cleansing  the  ship  to  reoeive  tbi 
meat  a  quantity  of  carbolic  add  was  uaed*  UDaa 
the  arrival  of  the  meat  in  London  it  was  found  la 
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be  tainted  with  oarbolio  add.  The  learned  judge 
at  the  trial  fonnd  that  the  damaged  condition  of 
the  meat  arose  from  the  tainted  condition  of  the 
ship  at  the  commenoement  of  the  voyage  in  con- 
sequence of  the  nse  of  carbolic  acid,  and  that  if 
proper  oare  and  skill  had  been  nsed  at  Melbonrne 
the  damage  would  not  have  occurred.  He  held, 
however,  that  the  large  print  clause,  notwith- 
standing^ the  limited  exemption  in  the  small  print 
dause,  exempted  the  shipowner  from  liability. 

Held,  that  the  large  print  dause  did  not  confer 
upon  the  shipowner  a  general  exemption  from 
liability  for  loss  ariiing  from  the  unseaworthiness 
of  the  ship  at  the  commencement  of  the  voyage, 
and  as  reasonable  means  had  not  been  taken  to 
provide  against  the  unseaworthy  condition  of  the 
ship,  the  small  print  clause  did  not  exempt  him. — 

BOBTHWIOK   V.  ElDEBSUS  STEAMSHIP   Co..    C.A„ 

439;  [1904]  1  K,  B.  319;  73  L.  J.  K.  B.  240;  90 
L.  T.  187. 

8.  BiU  of  lading — Liberty  to  over-carry  goods  if 
discharge  cannot  be  effected  tuithout  undue  detention — 
DUcharge  prevented  by  delay  at  previous  port — Delay 
caused  by  negligence  of  shipowners  agent — Remoteness 
of  damage — Liability  of  shipowner. — A  bill  of  Jading 
contfldned  the  following  clause :  *'  If  in  the  opinion 
of  the  master  discharge  cannot  be  effected  without 
undue  detention,  the  steamer  shall  have  liberty  to 
over-carry  the  cargo  to  London  at  merchant's  risk, 
and  deliver  there  to  consignees  or  their  assigns." 

The  ship  was  delayed  at  a  port  of  call  in  the 
course  of  her  voyage  by  the  negligence  of  the  ship- 
owner's agents,  with  the  result  that,  on  her  arrival 
at  the  port  where  the  goods  were  to  be  discharged, 
the  master  found  that  the  discharge  could  not  be 
effected  without  undue  detention,  and  he  therefore 
over-carried  the  goods  to  London. 

In  on  action  by  the  consignee  to  recover  damages 
for  the  over-carriage  of  the  goods, 

Hd^,  affirming  the  decision  of  Kennedy,  J.  (88 
L.  T.  Bep.  863),  that  the  damage  was  not  so  remote 
from  the  negligence  of  the  shipowner's  agents  as  to 
disentitle  the  consignee  from  sucoeedmg  in  the 
action .—Sbablb  v.  Lxtnd,  C.A.  ;  90  L.  T.  529. 

9.  Carriage  of  goods—Passengers^  luggage — Condi- 
tions  on  ticket — Stoivage  in  lavatory — Damage  by  water 
^Fitness  of  ship — Seaworthiness, — A  steamship 
company  recdved  passengers  on  board  a  vessel  at 
an  intermediate  port  on  her  homeward  voyage.  The 
ticket  issued  by  the  company  contained  a  condition 
exempting  them  from  liability  for  damage  to  pas- 
sengers' luggage  although  the  damage  be  caused 
by  negligence  or  default  of  the  company's  servants, 
or  by  unseaworthiness  or  unfitness  of  the  ship,  pro- 
vided that  reasonable  diUgence  had  been  used  by 
the  company  to  render  the  ship  at  starting  sea- 
worthy and  fit  for  the  voyaga 

In  consequence  of  the  crowded  state  of  the  vessel, 
the  only  a^ulable  place  for  stowing  the  passengers' 
Inggase  was  a  lavatory,  and  their  luggaffe  was 
aooormngly  put  in  there  and  the  lavatory  looked. 

TtoB  lavatorv  was  separated  from  an  adjoining 
lavatOTy  by  a  bulkhead  which  did  not  quite  come 
down  to  the  fioor.  A  water- doset  in  the  adjoioing 
lavatory  became  stopped  up  and  overflowed.  The 
overflow,  running  underneath  the  bulkhead  into 
the  lavatory  in  which  the  passengers'  luggage  was 
stowed,  damaged  the  luggage. 

In  an  action  by  the  passengers  against  the  oom- 
panv  claiming  damages  for  injury  to  the  luggage, 
Bigham,  J.,  at  the  trial  was  of  opinion  that  Qie 
damage  was  not  caused  by  negligence  of  the  com- 
pany's servants,  but  by  unseawor^iness  or  unfitness 
of  the  ship,  and  that  reasonable  diligence  had  not  V 


been  used  by  the  company  to  render  the  ship  at 
starting  seaworthy  and  fit  for  the  voyage,  and  he 
gave  iadgm<»nt  for  the  plaintiffs.    On  appeal. 

Held,  affirming  Bigham,  J.,  that  the  plaintiffs 
were  entitled  to  judgment. — Uppbbton  v.  Union 
Castlb  Steamship  Co.,  G,A, ;  89  L.  T.  289. 

10.  Charter-party  —  Construction  —  Time  for 
loading— Stoppage  by  strike — *'  Stoppage  for  six  days 
from  time  of  vessel  being  ready  t)  coal'*^Rightto 
cancel  charter, — By  a  charter-party  it  was  agreed 
that  a  ship  of  the  appellants  should  load  a  cargo  of 
coal  for  the  charterers  "  to  be  loaded  in  140  running 
hours,  commencing  when  written  notice  is  given 
of  steamer  being  completely  discharged  of  inward 
cargo  and  ballast  in  all  her  holds,  and  ready  to 
load."  The  charter-party  also  provided  that  in  the 
event  of  a  stoppaxe  caused  by  a  strike  "  continuing 
for  a  period  of  six  running  days  from  the  time  of 
the  vessd  being  ready  to  load,  this  chatter  shall 
become  null  and  void,  provided,  however,  that  no 
cargo  shall  have  been  diipped  on  board  the  steamer 
previous  to  such  stoppage." 

Dae  notice  was  given  that  the  ship  was  ready  to 
load,  and,  after  the  expiration  of  the  time  allowed 
for  loadiog,  a  stoppage  caused  by  a  strike  com- 
menced, and  coDtinued  for  six  days.  No  cargo  had 
been  shipped,  and  the  charterers  gave  notice  that 
the  charter-party  was  cancelled. 

Hdd,  that  the  charter-party  contemplated  a 
stoppage  in  existence  at  the  beginning  of  the  load- 
ing time,  and  that  the  charterers  were  not  entitled 
to  cancel  the  charter  on  the  occurrence  of  a  stoppage 
at  a  later  period. 

Judgment  of  the  Court  of  Appeal  reversed. — 
Stbklv.  Qband  Canary  Coaling  Co.,  H,L.\  90 
L.  T.  729. 

11.  Charter-party — Demurrage — Cargo  to  be  dis' 
charged  at  the  average  rate  of  not  less  than  210  tons 
per  working  day — Fraction  of  a  day, — Under  a 
charter-party  the  cargo  of  2,367  tons  on  board  a 
ship  was  to  be  discharged  at  the  average  rate  of 
not  less  than  210  tens  per  working  day,  weather 
permitting;  the  time  to  commence  in  accordance 
with  the  custom  of  the  port;  Sundays  and  all 
holidays  and  time  lost  by  any  cause  whatever 
beyond  the  control  of  the  consignee  of  the  cargo 
not  to  count  as  discharging  time.  It  was  also 
provided  that  demurrage  was  **  to  be  paid  at  the 
rate  of  4d.  per  net  registered  ton  per  day  and  pro 
rata  employed  beyond  the  time  allowed  for  dis- 
charging." The  tune  the  cargo  would  take  to  dis- 
cbarge would  be  11^  days.  The  discharge  took 
12}  days,  and  the  charterers  contended  that  as 
they  had  rightfully  broken  into  the  twelfth  day 
they  were  entitled  to  treat  the  whole  of  that  day 
as  a  lay  day,  and  paid  demurrage  calculated  on 
that  basis, 

Hdd,  that  fractions  of  a  day  must  be  taken  into 
account,  and  that  the  shipowners  were  entitled  to 
be  paid  demurrage  after  11^  days. — ^Yeoman  v, 
Bex,  C,A.,  627;  [1904]  2  K.  B.  429. 

12.  Charter-party — Detention  at  port — Loading — 
"  Reqular  tum^*— Custom  of  port — Dday  caused  by 
number  of  vessels  chartered — Option, — A  charter- 
party  provided  that  a  sailing  vessd  was  to  load  a 
cargo  of  coal  at  N.  "in  regular  turn"  from  B« 
Comery  or  any  of  the  celeries  the  frdghters 
might  name.    No  time  for  loading  was  fixed. 

At  the  port  of  N.  it  was  necessary  to  obtain  a 
loading  order  from  the  colliery  before  a  loading 
berth  was  allotted. 

When  the  vessd  arrived,  a  great  many  vessds 
were  waiting  to  load  from  B.  Colliery,  and  in  oon- 
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■eqaenoe  8ixiy-8ev«n  days  elapsed  before  a  ooaling 
order  could  be  given  to  the  yesael. 

The  charterer^,  who  were  the  owners  of  B. 
Colliery,  had  sold  a  cargo  of  that  coal  to  be  shipped 
by  this  vessel. 

Held,  that  the  words  "  regular  torn  "  referred  to 
the  oolliery  turn  as  distinguished  from  the  port 
torn  both  npon  their  proper  construction  and  also 
having  regard  to  the  regulations  and  practice  of 
the  port; 

Held,  also,  that  the  defendants  had  not  chartered 
an  unreasonable  number  of  vessels  to  arrive  at  the 
port  about  the  same  time  so  as  to  make  it  im- 
possible that  the  vessel  should  be  able  to  load 
within  a  reasonable  time;  and  that  the  proba- 
bility of  delay  was  known  to  and  contemplated  by 
the  shipowners  when  they  entered  into  the  chatter- 
party. 

Held,  therefore,  that  the  charterers  had  not  acted 
unreasonably,  aad  were  not  liable  for  the  deten- 
tion of  the  vessel. 

Decision  of  K<^nnedy,  J.,  affirmed.  —  Babqtte 
QuiLPUf:  V.  Bbown,  G.A.  ;  [1904]  2  K  B.  264  ; 
73  L.  J.  K.  B.  696 ;  90  L.  T.  766. 

13.  Charier-party— Freight  at  rale  per  ton  of  gross 
weight  shipped-^**  FayaUe  on  right  and  true  ddivery 
of  cargo  " — Loss  of  part  of  cargo— Lump  sum  freight 
— Freight  on  cargo  delivered — BiU  of  lading  freight 
collected  by  shipowner  —  Difference  between  freight 
collected  and  freight  due  for  cargo  delivered — Beoovery 
of  balance  by  charterer.^By  a  charter-party  a  cargo 
of  sagar  in  bags  was  to  be  loaded  at  a  named  port, 
and  the  ship  so  loaded  was  to  proceed  to  another 
named  port  and  there  deliver  the  cargo  **  agreeably 
to  bills  of  lading  on  being  paid  freight  in  full  of  all 
port  charges  .  .  .  at  the  rate  of .  10s.  6d.  per 
ton  of  20  cwt.  gross  weight  shipped  payable  on 
right  and  true  delivery  of  the  cargo."  Oharterers' 
liability  was  to  cease  **  when  cargo  is  shipped  and 
bills  of  lading  signed,  provided  all  the  conditions 
called  for  in  this  charter  have  been  fulfilled,  but 
vessel  to  have  a  lien  on  the  cargo  for  freight,  dead 
freight,  and  demurrage."  Any  difference  between 
the  charter-party  and  bills  of  lading  freight  was  to 
be  settled  at  the  port  of  loading  on  clearance  of  the 
vessel  if  required  by  the  master.  The  amount  due 
under  this  clause  was  ascertained  at  the  port  of 
loading,  and  paid  bv  the  charterers  to  the  ship- 
owners. The  vessel  loaded  a  full  cargo,  but  on  the 
voyage  she  grounded  and  a  portion  of  the  cargo 
was  lost.  The  remainder  was  delivered  at  the  port 
of  discharge,  and  the  bills  of  lading  freight  on  the 
whole  cargo  shipped  was  collected  by  the  ship- 
owners. In  an  action  by  the  charterers  to  recover, 
as  money  received  to  their  use,  the  difference 
between  the  freight  so  collected  by  the  shipowners 
and  the  amount  due  to  them  under  the  charter- 
party  in  respect  of  the  cargo  delivered. 

Held,  by  Lord  Alverstone,  L  O.J.,  and  Collins, 
M.B.,  Bomer,  L.J.,  dissenting,  affirming  the  judg- 
ment of  Walton,  J.,  that  under  the  charter-party 
the  shipowners  were  not  entitled  to  a  lump  sum 
freight,  and  that  the  balance  of  freight  in  their 
hands  could  be  recovered  from  them  by  the 
ch&rterers.— London  Tbanspobt  Co.  (LnorsD)  v, 
Tbbchmanw  Bbothebs,  a  a,  ;  [1904]  1  K.  B.  636  ; 
73  L.  J.  K.  B.  253 ;  90  L.  T.  132. 

14.  Charter-party  —  Hire  —  Suspension  of  hire  — 
Detention  by  ice  "caused  by  breakdown  of  steamer^*— 
Vessel  detained  owing  to  repairs  made  necessary  by 
stranding, — By  a  charter-party  it  was  provided  by 
one  clause  that,  in  the  event  of  loss  of  time  from 
damage  preventing  the  working  of  the  vessel,  the 
payment  of  hire  should   oease  until  she  should 


again  be  in  an  efficient  state  to  resume  1m 
and  by  another  dause  that  '*  detention  hj  iea  sbo^ 
be  for  account  of  charterers  unless  cansea  by  brak- 
down  of  steamer." 

Daring  the  voyage  the  vessel  stranded;  ths 
neoecsary  repairs  were  effected  and  she  reeomsd 
her  voyage;  owing,  however,  to  the  delay  tin 
caused  she  was  unable  to  proceed  to  the  deatiaed 
port  before  it  was  dosed  by  ice,  and  she  wis 
consequently  detained  at  an  intermediate  port. 

Held  (affirming  the  judgment  of  Bidler,  J.V  ttat 
there  was  a  detention  by  ice  "  caused  by  bieaadoea 
of  steamer,"  and  that  payment  of  hire  ocasfi 
daring  that  detention.— Tbaab  and  Lehvabd»  JLk, 
C.A. ;  [1904]  2  K.  B.  377;  73  L.  J.  K.  B.  6W;  90 
L.  T.  407. 

16.  Charter-party^Obligation  ofeharierer  to  ham 
cargo  ready^No  time  fixed  for  locuUmg^Cargo  frm 
specific  source^Option  of  charterer— -Knowledge  ef 
parties  at  time  of  contraet.^-lL  saiUng  sliip  wis 
chartered  to  load  at  K.  a  <'  cargo  of  ooalsna  otdenA 
by  the  charterers,"  and  they  afterwarda  direoled 
that  it  should  be  loaded  with  coal  from  W.  Oolfisry. 
No  time  for  loading  was  fixed.  At  the  port  of  K.  it 
was  necessary  to  obtain  a  loading  order  iroa  tiw 
colliery  before  a  loadins  berth  was  allotted.  Tte 
W.  Colliery  had  a  smalToutput,  and  the  ooel  wasm 
great  demand.  These  facts  were  known  to  ths 
parties  at  the  time  of  the  contract  In  oaornqomos 
of  the  number  of  ships  loading  from  W.  CtoDiflry  the 
ship  did  not  obtain  a  loading  berth  for  a  long  time, 
and,  in  addition  to  being  delayed  at  K.,  lost  a 
charter-party  elsewhere,  as  she  dSl  not  arrive  bstat 
the  cancelling  date. 

The  owners  brought  an  action  to  reoover  dimagw 
for  the  loss  thus  occasioned  to  than. 

Held,  that  the  charterers  were  not  bound  to  have 
a  cargo  of  coal  ready  for  loading  immediatsly  on 
tiie  arrival  of  the  ship ;  that  the  vessel  obtained  ■ 
loading  order  in  due  course  in  her  oolliery  ton,  aad 
there  was  then  no  delay  on  the  part  oi  tbs 
charterers,  and  therefore  the  cargo  waa  provided 
within  a  reasonable  time;  that  the  option  to  ssieek 
the  particular  coal  was  an  option  for  the  benefit  of 
the  charterers,  who  were  not  bound,  in  eTWciising 
it,  to  consider  the  benefit  or  otherwise  of  tiie  ahq>- 
owners ;  and  therefore,  all  parties  being  aoqaainlBd 
with  the  practice  at  the  port,  and  the  <diartsna 
havisff  acted  reasonably,  they  were  not  Bsibla  for 
the  dday. 

Decision  of  Kennedy,  J«,  affirmed. 

LitHe  V.  8tevent<m,  [1896]  A.  0. 106,  eonaidend.- 
JOHES  V.  Qbxen,  C.A.;  [1904]  2  K.  B.  276;  H 
L.  J.  K.  B.  601 ;  90  L.  T.  768. 

16.  Charter-party^Umeaworthineis  at  ttartimg 
Personal  negligence  of  owner  in  lading. — ^Unlesa  the 
conditions  of  a  charter-party  relieve  the  owner  si 
distinct  from  his  servants  and  agents  from  the 
consequences  of  personal  negligouse,  he  im  liable  if 
his  ship,  in  other,  respects  seaworthy,  is  inudeied 
unseaworthy  in  being  so  laden  under  his  ordera  as 
to  become  topheavy  at  starting,  witih  tbe  leaeb 
that  her  deck  cargo  was  partly  jettisoned  snd 
partly  swept  overbMrd  in  a  gjale  which  otherwise 
coul<l  have  been  weathered  in  safety. — Mastp 
▲in>  OwNBBS  OF  Stramrhtp  "  OiTT  OF  Loroour  ** 
V.  Smith,  P,C.  ;  [1904]  A.  C.  260. 

17.  Coaling  anUractSiU  of  exehamge  XeaWtfr 
of  master  as  drawer^Notice  of  dishmom    J>sfaf . 

Held,  that  the  defendant  who  was  ^e  asastar  of  a 
ship  and  who  had  drawn  a  bill  of  exchange  on  the 
owners  of  the  vessel  for  eoai,  waa  liable  lor  ths 
wordhDg  of  the  MU  did  not  relieve  him  ol  thai 
liability,  and  that  he  was  not  diaehsgied  hj  ths 
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delfty  in  giviDg  notioe  of  dishoiioiir  ma  the  special 
oiroamstttDoeB  exoosed  tbat  delay  within  the  mean- 
iog  of  Beotions  49  and  50  of  the  Bills  of  Ezoha^ge 
Act,  1882.— *«  Klmvillb,"  The,  P.D.  &  Ad.D. ; 
[1904]  P.  319. 

18.  CoUUion'— Compulsory  pilotage — Failure  to 
itand  by  and  give  name — Limite  of  port  of  Liverpool 
— 8  Anne^  c  8 — Mersey  Dock  Acts  Consolidation  Act^ 
1858  (21  &  22  Vict.  c.  92)— Merchant  Shipping  Act, 
1894  (57  &  58  Fid.  e.  60),  ss.  422,  586.  605,  633.— 
The  fact  of  a  Teesil  after  collision  with  another 
▼easel  not  standing  by  and  giving  her  name,  as 
reqoired  by  section  422  of  the  Merchant  Shipping 
Act,  1894,  does  not  render  her  owners  liable,  if  at 
the  time  she  was  compulsorily  in  charge  of  a  pilot. 

The  Queen,  20  L.  T.  Bep.  855,  3  Mar.  Law  Oas. 
0.  S.  242,  L.  Bep.  2  A.  &  E.  354,  followed. 

A  coUision  occurred  in  the  estaary  of  the  Biver 
Mersey  between  the  steamships  O,  and  8. 

Bt  section  127  of  the  Mersey  Dock  Acts  Con- 
solidation Act,  1858,  "  every  pilot  taking  upon 
himself  the  charge  of  an^  vessel  uiall,  if  so  reqmred 
by  the  master  thereof,  pilot  snoh  vessel  so  far  to  the 
westward  as  the  •  «  •  Fairway  Baoy  of  the 
Qaeen's  Channel." 

Since  the  date  of  the  Act  the  baoy  has  been 
removed,  and  for  the  purposes  of  pilotage  the  Bar 
lightdiipy  which  occupies  a  position  outside  of 
that  ooonpied  by  the  buoy,  is  treated  as  the  west- 
ward limit. 

The  G.  at  the  time  of  the  collision  was  at  anchor 
between  the  Bar  laghtehip  and  the  place  where 
the  boy  nsedtobe. 

The  defendants  pleaded  that  The  8,  was  at  the 
time  of  the  collision  compulsorily  in  charge  of  a 
pilot. 

Held,  that,  the  Fairway  Buoy  having  been 
removed,  the  Bar  Lightship  occupied  the  same 
place  relatively  for  the  purposes  of  section  127  of 
the  Act  of  1858.  and  that  pilotage  was  therefore 
compulsory.— '*  SussBX,"  Thb,  P.D.  «fc  Ad.D.; 
[1904]  P.  236 ;  73  L.  J.  P.  73 ;  90  L.  T.  549. 

19.  Collision — Compulsory  pilotage — London  dis^ 
ino^*'  Constant  trader** ^Pilotage  Act,  1825  (6  Geo 
4,  e.  125),  s.  59 —Order  in  Council,  the  ISth  of 
February,  IHH— Merchant  Shipping  Act,  1854  (17  <fe 
18  Vict,  c  104),  ss.  353,  319— Merchant  Shipping 
Act,  1894  (57  dk  58  Vict,  c  60),  ss.  603,  625.— The 
Order  in  Council  of  the  18  en  of  February,  1854, 
extending  the  exemptions  from  compulsory  pilot- 
age contained  in  section  59  of  the  Pilotage  Act,  1825, 
has  not  been  repealed  by  the  subsequent  Merchant 
Shipping  Acts. 

To  entitle  a  vessel  to  come  within  the  exemptions 
from  oompulsory  pilotage  given  by  the  above  Order 
in  Council  it  is  not  necessary  that  she  should  be  a 
''constant  trader"  to  uie  ports  or  countries 
mentioned  therein.  In  order  to  constitute  a  vessel 
a  ** constant  trader'*  to  ports  between  Boulogne 
(inclusive)  and  the  Baltic  it  is  not  necessiry  that 
she  should  trade  exclusively  to  ports  within  those 
Umits. 

The  defendants,  a  Britbh  steamship  company, 
ran  a  line  of  steamers  from  London  via  Antwerp  to 
America  and  back.  A  new  vessel  belonging  to 
tbem  was  on  her  second  voyage  from  London  via 
Antwerp  to  certain  Mexican  ports,  carrying  a 
^neral  cargo  and  one  passenger,  when  she  came 
into  collision  in  the  estuary  of  the  Thames  with  a 
vessel  belonging  to  the  plaintifib.  At  the  time  of 
the  collision  the  defendants'  stt*amer  was  carrying  a 
duly  licensed  Trinity  House  pilot.  In  an  action 
for  damage  brought  by  the  plaintiffs  against  the 


defendants,  in  which  the  latter  pleaded  compulsory 
pUotaffe,  their  pilot  was  found  cdone  to  blame. 

Held,  affirming  the  decision  of  Barnes,  J.  ([1902] 
P.  216),  that  the  defendants  were  liable  as  their 
vessel  was  exempt  from  compulsory  pilotage  as  she 
was  a  **  constant  trader "  within  the  exemptions 
contained  in  section  59  of  the  Pilotage  Act,  1825, 
which  was  supplemented  by  the  above  Order  in 
Council  and  kept  alive  by  section  353  of  the 
M«'rchant  Shipping  Act,  1854,  for  which  is  now 
substituted  section  603  of  the  Merchant  Shipping 
Act   1894 

Earl  of  Auckland  (10  W.  B.  124,  15  Moo.  P.  0. 
304,  held  binding  and  followed.—*'  Cayo  Bomro," 
The.  a  a.,  133;   [1903]  P.  203;   72  L.  J.  P.  70; 

89  L.  T.  260. 

20.  Collision — Compulsory  pilotage — Port  of  lAver^ 
pool — Vessel  proceeding  through  the  port  to  Manchester 
— 8  Anne,  e.  8 — Mersey  Dock  Ads  Consolidation  Acts, 
1858  and  1899  (21  &  22  Vid.  c.  92  and  62  &  63  Ftcf. 
c.  112)— Upper  Mersey  Navigation  Ad,  1876(39  <fe  40 
Vid,  e.  104],  ss.  4,  51 — ManeJiester  Ship  Canal  Ad, 
1885  (48  <fc  49  Vid.  c.  ISS)— Merchant  Shipping  Ad, 
1894  (57  &  58  Vid.  c.  60),  ss.  605.  633.— PHotage  is 
compulsory  on  a  vessel  inward  bound  from  the  sea 
through  tiie  port  of  Liverpool  to  Manchester  ontil 
she  enters  the  Ship  C«nal  at  Eastham. 

Section  128  of  the  Mersey  Dock  Acts  Consolidation 
Act,  1858,  requires  that  **  the  pilot  in  charge  of  any 
inward  bound  vessel  sball  cause  the  same  (if  need 
be)  to  be  properly  moored  at  anchor  in  tue  Biver 
Mersey,  and  shall  pilot  the  sune  into  some  one  of 
the  wet  dodcs  witlun  the  port  of  LiverpooL" 

Ttie  fact  that  a  vessel  anchors  for  the  purpose  of 
waitinff  for  the  tide  does  not  put  an  end  to  the 
compulsory  services  of  the  pilot. 

Semhle,  pilotage  is  also  compulsory  on  vessels 
going  out  from  Eastham  through  the  port  of  liver- 
pool  to  the  sea.—'*  MsBOBDBS  db  Larbinaoa," 
fcB,  PD.  6b  Ad.D. ;  [1904]  P.  215 ;  73  L.  J.P.  65 ; 

90  L.  T.  520. 

21.  Collision^Compulsory  pilotage — Rules  46  and 
49  Thames  Regulati7ns.—Tho»e  who  rely  on  a  plea 
of  compulsory  pilotage  must  establish  tne  fact  that 
thefamtof  the  pilot  was  the  fault  of  the  pilot 
alone,  otherwise  the  court  will  not  act  in  finding 
that  the  fault  was  that  of  the  pilot 

The  Velasquez,  1  P.  494,  approved.^**  BSNKOHB," 
Thb,  P.D.  A  Ad.D. ;  686. 

22.  Collision— Damage— Freiaht^Substituted  ex- 
pense.— ^A  steamship  chartered  by  the  Admiralty  to 
carry  a  cargo  of  coal  from  the  Tyne  to  Capeto  wncame 
into  collision  with  another  steamship  and  put  into 
the  Thames  for  repairs.  By  agreement  between  the 
Admiralty  and  the  owners  of  the  carffo  was 
unsliipped  in  London  and  sold,  and  a  sum  of  £1,000 
was  paid  by  the  Admiralty  to  the  owners  of  the 
vessel  as  a  "  substituted  expense "  in  lieu  of  the 
estimated  greater  expense  of  storage  and  re-ship- 
ment on  Doard  the  vessel  after  the  necessary 
repairs  had  been  effected.  Botn  ships  were  held  to 
blame  for  the  colUsion,  and  at  me  reference  a 
moiety  of  the  claim  by  the  owners  of  the  collier 
was  paid  by  the  owners  of  the  other  vessel,  but  at 
the  reference  as  between  that  other  vessel  and  the 
Admiralty,  the  daim  made  by  the  Admiralty  for  an 
adjuster  proportion  of  the  sum  paid  as  **  substi- 
tuted expense  "  was  disallowed  by  the  registrar. 

The  Court,  affirming  the  report  of  the  registrar, 
held  that  that  daim  failed,  because  it  was  not  a 
loss  sustained  by  the  Admiralty  directly  in  con- 
sequence of  the  wrong-doing  of  the  other  vessel.^ 
"MiNNBTOWKA,"  Thb,  P.D.  dk  Ad.D.,  672 ;  [1904] 
P.  202 ;  73  L.  J.  P.  62 ;  90  L.  T.  354. 

50 


U1 


Sh^. 


DIGEST. 


(WacUy  Beporler,  Oct  15,  SMM. 
Ship.  168 


23.  Collision — Damage  to  pier— County  Courts 
Admiralty  Jurisdiction  Acts,  1868  and  1869— Pro- 
hibition. 

Tbe  Court  held  that  damage  done  by  a  ship 
to  a  pier  is  not  'damage  by  collision*^  within 
the  meaning  of  section  3,  sno-Beotion  3»  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
and  that,  therefore,  a  county  court  had  no 
Admiralty  jurisdiction  in  respect  of  sach  damasp. 
—•*  NoBMANDY."  The,  P.D.  cfe  Ad,D.,  634;  [1904] 
P.  187 ;   73  L.  J.  P.  65  ;  90  L.  T.  351. 

24,  Collision — Limitation  of  liability — Foreign 
vessel — Foreign  certificate  of  registry — Order  in 
Council— Double  bottom— Water  ballast --Merchaht 
Skipping  Act,  1894  (57  <fe  58  Vict.  c.  60),  ss.  81.  84. 
643,  745.— In  an  action  for  limitation  of  liability 
by  owners  of  a  French  steamship,  the  French 
certificate  of  registry  supported  by  affidavit,  and 
the  Order  in  Council  of  the  5th  of  May,  1873. 
extending  the  provisions  of  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (25  &  26  Vict.  o.  63),  as 
to  measurement  to  French  vetiels,  were  put  in.  A 
further  affidavit  was  filed  that  the  double  bottom 
for  water  ballast  was  not  used  for  the  purpose  of 
carrying  cargo,  stores,  or  fuel. 

Held,  that  this  was  sufficient,  and  that  it  was  not 
necessary  that  the  certificate  of  a  Board  of  Trade 
surveyor  under  section  81  of  the  Merchant  Shipping 
Act.  1894,  should  be  also  adduced. 

The  Zanzibar,  68  L.  T.  Bep.  297,  7  Asp.  M«r. 
Law  Oas.  268,  [1892]  P.  233.  fotlowed.— **  CoB- 
DILLKBA8,"  Thb.  P.D.  ci  Ad.D. ;  [1904]  P.  90 ;  73 
L.J.  P.  13;  89L.T.673. 

25*  Collision  —  Manchester  Ship  Canal — Fog  — 
Application  of  sea  rules — Duty  to  stop  and  reverse  on 
hearing  whistle  o/ approaching  vessel — Art,  16 — Begu* 
lotions  for  Preventing  Collisions  (U  Sea,  arts.  16  and  30 
^Merchant  Shipping  Act,  1894  (57  <fc  58  Vict.  c.  60), 
s.  418  (1). 

Semble,  the  Begulations  for  Preventine  Collisions 
at  Sea  do  not  apply  to  the  Manchester  Ship  Canal. 

Even  assuming  that  they  do  apply,  a  vessel 
coming  down  the  canal  in  a  fog  is  not  necessarily 
to  blame  under  art.  16  of  the  regulations  if  she  does 
not  stop  her  engines  on  hearing  the  whistle  of  an 
approaching  vessel  forward  of  her  beam;  for  the 
approaching  vessel  must  be  in  the  canal,  and  it  may 
be  assumed  that  she  is  being  navigated  on  her 
right  side,  and  her  position  is  therefore,  under 
the  circumttances,  sufficiently  ascertained.  — 
^«  Habb,"  Thb,  FJ).  &  Ad.D. ;  73  L.  J.  P.  47 ; 
90  L.  T.  323, 

26.  Collision — River  Mersey — Vessel  coming  out  of 
dock — Duty  to  keep  out  of  the  way — Begulations  for 
Preventing  Collisions  at  Sea,  art.  19. — A  steamship 
coming  out  of  Prince's  Doc^  into  the  River  Mersey 
came  into  coUision  with  another  steamship  coming 
down  the  east  side  of  the  river  in  tow  of  two  tugs. 

Held,  that  art.  19  of  the  Begulations  for  Prevent- 
ing Collisions  at  Sea  did  not  apply,  and  that  there 
was  no  duty  on  the  down-coming  vetnel  to  keep  out 
of  the  way.— "  SuNLiOHT."  Thb.  P.P.  &  Ad.D,; 
[1904]  P.  100;  73  L.  J.  P.  25 ;  90  L.  T.  32. 

27,  Collision— Tug  and  tow — Fog— Duty  of  tug  to 
stop  on  hearing  whistle  of  approaching  steamship — 
Art.  16  0/  Begulations  for  Preventing  Collisions  cU 
Sea — Proceedings  in  foreign  courts — Judgment  by 
default — Estoppel. — Art  16  requires  a  steam  vessd 
hearing  apparently  forward  of  her  beam  the  fog 
signal  of  a  vessel  the  position  of  which  is  not  ascer- 
tained, to.  so  far  as  the  circumstances  of  the  case 
admit,  stop  her  engines. 

A  steam  tug  with  a  vessel  in  tow,  on  hearing  the 


whisUeof  an  approaching  steamship  in  a  fog  forwaid 
of  her  beam,  is  not  justified  in  nrooeeding  if  she  osa 
stop  without  encountering  any  difficulty  with  rogtrd 
to  her  tow. 

The  Lord  Bangor,  [1896]  P.  28,  73  L,  T.  B^41i 
8  Asp.  Mar.  L%w  Cas.  217,  distinguished. 

Where  the  plsintiffs,  in  order  to  prerent  As 
arrest  of  their  yessel  in  Belgium,  gave  aeooixty  to 
answer  any  judgment  that  might  be  obtamsd 
against  them  In  France,  and  the  defendants,  hav^ 
obtained  a  judgment  in  France  against  the  fj^aiatift 
in  default  of  appearauc»,  took  prooeediogs  ia 
Belgium  to  have  the  French  jadgment  mads 
executory  there,  and  the  plainttBTs  appealed  to  sosk 
proceedings,  and  the  Belgian  courts,  without  in- 
quiring into  the  merits,  declared  the  French  judg- 
ment executory  in  Belgium, 

Held,  that  the  plaintiffs  were  not  debarred  froa 
bringing  an  action  for  damages  in  reapect  of  tiw 
same  collision.— "  Chaxlbitob,*'  Thb,  and  ^Thi 
Due  D'AUMALB."  P.D.  &  Ad.D. ;  [1904]  P.  41 ;  73 
L.  J.  P.  2;  89L.T.  481. 

28.  Collision—  Vessel "  not  under  command  **—Ddbi 
to  keep  course — Begulations  for  Preventing  CoUiiioms 
at  Sea,  art.  4  (a)  (b)  (c).— A  vessel  exhibiting  two 
red  lights  under  art  4  (o)  of  the  CoUiaion  Begula- 
tions as  a  signal  that  she  is  "  not  under  oonunaod  * 
ought  to  keep  her  course  when  approaching  asohtr 
vessel  so  as  to  involve  risk  of  collision. 

A  collision  occurred  between  the  brigantine  R. 
and  the  barque  H.  The  B.  was  at  the  time  dose- 
hauled  on  the  starboard  tack ;  The  H.  was  aailing 
ff  ee,  but,  having  been  recently  in  ooUisioQ  with  a 
steamship,  was  exhibiting  '*  not  under  oommand  " 
lights.  The  helm  of  The  B.  was  put  up  in  order  to 
pass  ahead  of  The  H.,  while  the  helm  of  The  H. 
was  ported. 

Held,  that  The  H.  ought  to  have  kept  her  craiw 
and  let  The  B»  get  out  of  her  way.—"  Hawthou- 
BANK,"  Thb.  P.D.  <fc  Ad.D.;  [1904]  P.  1»;  73 
L.  J.  P.  18;  90L.T.  293. 

29.  Demurrage  —  Lay  days  —  Grain  cargoes  — 
London  Com  Trade  Association  Ccntrati — OomChk- 
tUm— Number  of  days  to  he  allowed  in  diecharfUtg.^ 
The  London  Com  Trade  Association  Contract.  Hi^ 
22,  provided  as  to  the  discharge  of  grain  eargoa 
from  vessels,  *'  Sufficient  days  to  be  lot  for  miloed- 
iufc,"  and,  by  clause  4,  "  Sufficient  daya  (oouttiaf 
quarter  days)  shall  be  as  follows :  One  running  day 
for  every  400  tons  up  to  2,800  tons  of  grain,  and  far 
all  quantities  in  excess  500  tons  per  day  (as  pro- 
visionally invoiced),"  but  in  no  case  wero  leisB  tbsa 
five  davs  to  be  allowed. 

Held,  upon  the  construction  of  this  danee,  tktft 
for  all  vesseLs  of  whatever  size  the  time  to  bs 
allowed  for  discharging  the  cargo  was  one  day  lor 
every  400  tons  of  cargo  up  to  2,800  tona,  and  oas 
dtty  for  every  600  tons  above  2,800  tons,  anbiect  m 
every  case  to  the  minimum  of  five  dtys;  and  that 
consequentiy,  in  discharging  a  grstn  cargo  of  3.800 
tons,  one  day  wes  to  be  allowed  for  everj  400  tons 
up  to  2,800  tons— that  is,  seven  days — and  one  day 
for  eveiT  600  tons  for  the  excess  ab(m  2^800  toas 
— namely,  1,000  tons— making  ia  all  nine  days.— 
TufiNBB,  Bbiohtman,  &  Co.  V.  Bankatynx  ft  Soja, 
K.B.D\  89  L.  T.  607. 

30.  Practice— Adtion  in  pemnam— iS^wesaffy  m- 
dorsed  writ — Judgment  by  default — Ord.  13,  r.  3.— 
The  practice  of  toe  Admiralty  Division  aa  to  the 
procedure  in  default  actions  undw  ord.  13,  r.  S,  is 
the  same  as  in  other  divisions.  Where,  therefore, 
the  plaintiffi  issued  a  speotall]r  indonei  wrtt  ia  aa 
action  in  personam  in  the  Adnundty  Dii'  * 
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Held,  that  they  were  entitled  to  enter  final  jad^- 
ment  on  the  expiration  of  the  time  allovved  to 
the  defeodanta  to  appear. — **Madelsinb"  and 
"Akdb^  THioDOEB,"  The,  P.D.  &  Ad.D.;  73 
L.J.P.  24;  89L.T.  675. 

31.  Property  of  Colonial  Oovimmmt— Salvage — 
Action  in  rem — Liability  of  property  of  Croum  to 
arrett, — ^An  action  in  rem  ia  a  method  of  impleading 
the  owners  of  a  vessel,  and  if  the  owner  is  the 
King  the  action  cannot  be  maintained. 

A  vessel  which  is  the  property  of  a  Oolonial 
Ckivemment,  although  built  to  be  used  as  a  ferry 
boat  for  the  purpose  of  carrying  passengers  and 
merohandiise  for  hire  between  one  purt  of  a  railway 
owned  by  the  Government  and  another,  enjoys  the 
same  immunity  from  arrest  as  the  property  of  the 
Crown,  and  is  not  liable  to  an  action  for  salvage. 

The  CyheU,  37  L.  T.  Bep.  773, 3  Atp.  Mar.  Law  Gas. 
532,  3  P.  D.  8,  discussed.— Young  v.  Stbamship 
"SooTiA,"  P.e. ;  [1903]  A.  C.  501 ;  72  L.  J.  P.  C. 
115;  89L.T.  374. 

32.  Satvage-— Appeal — Beduction  of  award — Coste, 
— ^There  is  no  hard-and-fast  rale  as  to  the  costs  of 
a  successful  appeal  in  a  salvage  action. 

Where  the  defendants  succeeded  on  appeal  in 
getting  the  amount  of  the  award  considerably 
reduced* 

Held,  that  they  were  entitled  to  the  costs  of  the 
appeal,  the  costs  in  the  court  below  rem«dning  as 
they  wore.—**  Pkinoe  Llewkllyn."  P.D,  &  Ad.  D, ; 
[1904]  P.  83 ;  73  L.  J.  P.  22  ;  89  L.  T.  489. 

33.  Salvage — ExJiorhitant  terms  demanded — Agree- 
ment quaehed  by  court, — While  two  large  sawng 
veesela  were  weather-bound  in  Holyhead  Harbour, 
one  of  them  dragged  her  anohora  and  came  in 
dangerous  proximity  to  the  other.  The  master  of 
the  dragging  vessel  hailed  a  tug,  but  the  master  of 
the  tug  demanded  £1,000,  and  would  take  nothing 
less  before  renderins  arsistanoe.  The  master  of  the 
sailing  vessel  offered  £100,  but  rather  than  foul  the 
other  ahip  agreed  to  pay  £1,000,  and  he  was  towed 
into  a  position  where  he  held  on  to  his  anchors. 
The  owners,  master,  and  crew  of  the  tug  brought 
an  action  against  both  vessels,  their  cargoes  and 
freights,  upon  the  agreement  in  the  one  case  and 
for  a  salvage  award  in  the  other. 

The  Court  quashed  the  agreement,  on  the  ground 
that  it  was  an  exorbitant  and  an  inequitable  one, 
whicsh  was  improperly  forced  upon  the  master  of  the 
sailixff  vessel,  and  therefore  could  not  be  sustained. 
It  OToered  a  sum  of  £200  to  be  paid,  and  gave  costs 
on  the  county  court  scale.  The  action  against  the 
other  vessel  the  court  dismissed  with  costs,  it'beinff 
of  opinion  that  no  salvage  service  had  been  rendered 
to  her  by  the  tug.—**  Pobt  Caledonia  "  and 
*•  Anna,"  Thb,  PD,  &  Ad.D,,  223;  [1903]  P.  184 ; 
72  1*.  J.  P.  60;  89L.T.  216. 

34.  Salvage — Launchers  of  lifeboats, — ^In  this  case 
it  was  held  that  as  the  master  of  The  Cayo  Bonito 
eo gaged  the  coxswains  and  crews  of  the  lifeboats  to 
I>erform  salvage  services,  and  those  services  were  of 
some  benefit,  the  tender  was  inadequate,  and  they 
were  entitled  to  an  award  of  £400.  As  regarded 
the  launchers,  the  effect  of  the  evidence  seemed  to 
be  that,  when  the  lifeboats  were  launched,  the 
Immchers  took  their  chance  whether  there  might  be 
only  service  to  life  or  whether  there  might  be  service 
to  property.  In  the  preaent  case  the  Uiunoheis  had 
substantiated  their  claim  against  the  defendants, 
the  owners  of  The  Cayo  Bonito,  and  were  eutiUed  to 
an  award  of  £100.—**  Oato  Bonito,"  Thb  (No.  2), 
P.D,  &  Ad,D, ;  [1904]  P.  310. 

36.  Salvage—Signals  of  distress — Proper  interpret  y 


tation  of  section  434,  subsection  2,  of  the  Merchant 
Shipping  Act,  1894  (57  &  58  Vict,  c.  60).— Sec- 
tion 434  (2)  of  the  Merchant  Shipping  Act,  1894, 
which  penalizes  the  master  of  a  vessel  who  wrong- 
fuUv  uses  or  displays  signals  of  distress,  does  not 
appiv  when  such  signals  have  been  properly  used. 

Where,  therefore,  tignals  of  distreis  were  properly 
displayed,  and  a  vessel  put  off  in  response  to  them, 
and  on  her  arrival  her  services  were  not  required^ 

Held,  that  she  was  not  entitled  to  be  compensated 
for  the  labour  undertaken  or  loss  sustained  in 
consequence  of  answering  the  signals. — *'  Elswiok 
Pabk,"  P.D.  ik  Ad.D. ;  [1904]  P.  76;  72  L.  J.  P. 
79;  89L.T.  217. 

36.  Salvage — Stranding  of  salved  vessel — Value  for 
purposes  of  award. — A  steam  trawler  to^ved  a  dis- 
abled steamship  into  Aberdeen  Bay,  and  signals 
were  made  for  a  pilot  and  a  tug.  A  tug  came  up 
in  response  and  offered  to  pilot  and  tow  the  vessel 
into  harbour,  but  the  offer  was  refused  by  her 
master,  and  (he  tug  sent  back  for  a  pilot.  In  the 
meanwhile  the  hawser  parted,  and  the  vessel  drifted 
ashore.  Her  value  at  the  time  the  services  of  the 
tug  were  offered  was  £8,580.  The  costs  of  refloat- 
ing were  £1,150,  and  of  the  repairs  in  consequence 
of  the  stranding  £5,600.  In  an  action  for  salvage 
by  the  owners,  master,  and  crew  of  the  trawler, 

Help,  on  the  facts,  that  they  were  entitled  to 
sal?age,  and  to  an  award  of  £750,  and  that,  for 
the  purposes  of  arriving  at  a  proper  award,  the 
value  of  the  salved  property  must  be  taken  at 
£8.500. 

Held,  further,  that  the  ateamship  ought  to  have 
taken  the  services  of  the  tug  when  offered. — 
•*  Gbrmania."  The,  P.D.  &  Ad,D. ;  [1904]  P.  131 ; 
73L.  J.  P.  59;90L.T.  296. 

37.  Salvage — Tug  in  tow — Bights  of  innocent 
parties. — A  tow  was  brought  into  distress  by  the 
negligence  of  the  master  of  her  tog,  and  the  tug 
thereupon  salved  her. 

The  Court  held  that  nobody  connected  with  the 
tug  could  daim  as  salvors. — **Duo  d'Aumale." 
The,  P.D.  &  Ad.D.  319 ;  [1904]  P.  60;  73  L.  J.  P. 
8;  89L.T.486. 

38.  Seaman — Distressed  seaman — Provisions  for 
retief-^Expenses  of  maintenance  and  passsage  home — 
**  Sufficient  evidence** — Wages  paid  abroad  in  excess 
of  such  expenses— Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60),  ss.  190. 191,  193— Merchant  Shipping 
{Mercantile  Marine  Fund)  Act,  1898  (61  cfe  62  Vict.  c. 
44).  s,  4. 

Held,  that  a  seaman  might  nevertheless  be  a 
*'  distressed  seaman"  abroad  within  the  meaning  of 
section  191  of  the  Merchant  Shipping  Act,  1894, 
although  the  wages  due  and  paid  to  him  abroad 
exceeded  the  amount  of  the  expenses  incurred  on 
his  behalf  for  maintenance  and  passage  home. 

Held,  further,  that  although  the  mere  fact  that  a 
seaman  hat  been  shipwrecked  abroad  is  not  con- 
clusive evidence  of  distress,  yet  that  in  the  present 
case  there  being  evidence  on  which  the  learned 
judge  could  find  (as  he  did)  that  the  seamen  were 
diitressed,  it  wa^  unnecessary  to  dedde  whether  the 
**  sufficient  evid<*nce"  mentioned  in  section  193 
meant  **  conclusive  evidence." — Board  of  Trade  v. 
•'Qlenpark"  Saimno  Ship,  C,A.,  646;  [1904]  1 
K.  B.  682  ;  73  L.  J.  K.  B.  315  ;  90  L.  T.  360. 

39.  Seaman — Master  and  servant — Illegal  deduc- 
tions—Merchant Shipping  Act,  1894  (57  &  58  Vict.  c. 
60),  ss.  31,  221,  232.~No  deduction  from  the  wages 
of  a  seaman  can  be  made  for  the  offence  of  deser- 
tion, except  by  a  court  of  summary  jurisdiction,  in 
accordance   with    sections   221    and   232   of    the 
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Merchant  Shipping  Act,  1894;  and  auy  private 
arraDeemeut  with  the  seamen  that  such  dedao'ions 
shonld  be  made  ia  illegal.— Kkslakk  v.  Boabd  of 
Tbadi,  K.B.D.,  127;  [1903]  2  K.  B.  463;  72 
L.  J.  K.  B.  829 ;  89  L.  T.  534. 

40.  Whar/^Negligence— Damage  to  vessel  lying  in 
herth — Liability  of  wJiarf'Owner, — Jadgment  of 
Backnitl,  J.  (51  W.  B.  590),  on  the  facts  affirmed.— 
'*yiLLB  DB  St.  Nazaibb,"  Thb,  C.A.,  68. 

SLANDBB:— 

Accusation  of  bringing  "  blackmailing  "  adi  n— 
Imputation  of  criminal  offence — Action  for  slander 
maintainable. — An  action  for  slander  founded  npon 
an  accusation  that  the  plaintiff  had  brought  a 
"  blackmaUing  "  action  was  held  to  be  maintain- 
able on  the  ground  that  the  words  spoken  might 
fairly  be  interpreted  by  hearers  as  imputii^  to  the 
plaintiff  an  indictable  offence. — Mabks  v.  Samuel, 
C.A. ;  [1904]  2  K.  B.  287 ;  73  L.  J.  K.  B.  587  ;  90 
L.  T.  590. 

See  also  Injunction,  1. 

soucrroB:— 

1.  Costs — Lease  by  vicar  and  others  acting  by 
different  solicitors — Lesne^s  liability — Error  in  taaca- 
tion — Disallowed  costs  of  additional  solicitors  exclude 
from  one-sixth — Objections^  Or d,  65,  r.  27,  siib-rules 
39,  41 — Costs  of  taxation, — Where  a  lessor  can  only 
grant  a  lease  with  the  consect  of  third  parties,  and 
such  parties  act  by  different  solicitors,  the  lessee  la 
not,  in  the  absence  of  agreement  express  or  implied, 
liaUe  to  pay  more  than  one  set  of  costs.  In  t»xtng 
a  solicitor's  bill  of  costs,  some  of  the  items  in  whicb 
represent  payments  made  by  him  to  other  solicitors, 
which  the  dient  is  liable  to  pay  and  would  hava 
been  entitled  to  tax  if  sent  in  to  him  direct  by 
such  other  solicitors,  any  sums  taxed  off  such  items 
are,  no  Uss  than  sums  taxed  off  the  solicitor's  own 

t  duffges,  to  be  reckoned  as  taxed  off  his  bill  for  the 
purpose  of  ascertaining  who  is  to  pay  the  costs  of 
taxation. 

Ord.  65,  r.  27  (sub-rules  39,  41),  which  requires 
objections  to  be  csrried  in  before  the  taxing-master, 
does  not  apply  to  objections  raised  against  the 
principle  adopted  by  the  master  in  the  taxation. 

In  re  Bemnant,  11  Beav.  603,  distinguished. — 
Flbtohib  and  Dtson,  Bb,  Ch,D,  Swinfen  Eady,  J., 
27 ;  [1903]  2  Ch.  688 ;  72  L.  J.  Oh.  791 ;  89  L.  T. 
478. 

2.  Costs—Statute  of  LimitationS'-LienSet-off— 
Aopropriaiion  of  payments, — ^In  an  action  by  a 
solicitor  against  his  client  on  a  bill  of  costs  extend- 
ing fr<  m  1878  to  1899,  the  defence  of  the  Statute 
of  Limitations  was  pleaded.  At  the  trial  the 
defence  of  the  statute  was  held  good  as  to  all  items 
before  1893,  and  the  bill  of  oosts  was  referred  for 
taxation,  the  taxing-master  to  take  the  cash 
account  from  1893,  and  the  plaintiff  to  give  credit 
for  all  sums  reoeiTod  by  him  for  or  on  account  of 
the  defendant  in  respect  of  or  which  ought  to  be 
treated  as  reducing  or  discharging,  the  bill  so  taxed. 
In  the  bill  of  costs  there  was  an  item  of  £66  3s.  8d. 
which  the  plaintiff  had  received  for  the  d<*fendant 
in  M»y,  1894,  in  an  action  brought  by  the  defendant 
in  that  year  against  a  firm  of  Bigby  &  Co.  Before 
tha  judgment  in  the  present  action  no  appropriation 
of  this  sum  to  thA  statute-barred  item  m  the  bill  of 
oosts  had  in  fact  been  made ;  and  no  costs  were  due 
to  the  plaintiff  in  respect  of  the  action  against 
Bigby  &  Oo.  The  taxmg- master  held  tbat  this  sum 
was  not  received  for  or  on  account  of  tiie  defendant 
in  respect  of,  or  which  ought  to  be  treated  as 
reducing  or  discharging,  the  bill  of  oosts ;  and  that 
it  ought  to  be  treated  as  applied  in  payment  of 


what  was  due  to  the  plaintiff  in  May»  18M,  m 
respect  of  the  statute-barred  ivems. 

Held,  that  neither  on  the  ground  of  lien,  aei-cff, 
nor  appropriation  could  this  sum  be  applied  m. 
payment  of  what  was  due  to  the  plaintiff  in  Msj, 
1894,  in  respect  of  the  statute-barred  itMM.— 
Smith  v.  Bbtty,  C.A.,  137 ;  [1903]  2  K.  B.  317; 
72  L.  J.  K.  B.  853;  89  L.  T.  258. 

3.  Costs "Taxation^Commiision  for  the  cMedkm 
of  rents. — The  taxing-master  allowed  a  lamp  saa 
by  way  of  commission  to  remunerate  aolioitOfB  for 
the  coUection  of  certain  rents. 

Held,  that  the  commission  should  be  treated  a« 
struck  out  of  the  bill  as  an  item  improperly  inofaded. 
the  solicitors  remaining  entitled  to  their  proper 
remaneration  for  the  work  done.— Shujbov.  Ooodb, 
&  Co.,  Bb,  Ch,D.  Bwinfm  Eady,  J.,  556;  [190i] 
1  Ch.  837 ;  73  L.  J.  Cb.  541 ;  90  L.  T.  641. 


4.  Costs— Taxation— Third  paHy—BiU  of 
gagee^s  solicitor  taxed  by  mortgagor — AppHeaUom  fsr 
review —  Certificate  of  taxing-master  —  iVaciioe— 
Solicitors  Act,  1843  (6  <fe  7  Vict,  c  73),  s.  38.— Usdsr 
section  38  of  the  Soadtors  Act,  1843  (6  ft  7  Yiot  e. 
73),  where  a  third  party  taxes  a  bill,  thia  taTatina 
is  on  the  footing  of  a  taxation  between  the  aoGoitQr 
and  the  client,  and  if  the  third  party  be  only 
interested  in  and  liable  to  pay  toe  ooets  ci  ens 
matter,  under  this  section,  as  a  matter  of  piineipla> 
he  can  obtain  taxation  of  the  bill  so  f  ar  na  < 
that  one  matter  ooly,  and  on  the  footing  of 
liable  to  pay  only  the  taxed  oosts  of  that  i 

Where  in  the  taxation  of  a  aolioitor^s  bill  ci  costs 
incurred  by  him  under  a  mortgage  tranaaction,  if 
the  third  party  is  a  mortgagor  and  he  ia  only 
interested  in  the  relations  between  the  aolieitor  sm 
his  dient,  a  mortgagee,  so  far  as  they  conoen  the 
podtion  of  the  dient  strictly  in  his  diaracfaw  oi  aMxt- 
gagee,  the  mortgagor  is  entitled  under  this 
to  have  taxation  of  the  solidtot'a  bill  of 
limited  to  the  items  of  oosts  incurred  by  the 
striotly  in  his  podtion  of  mortgagee. 

Decidonof  Kekewich,  J.  (reported  W.  N.  1904, 
p.  78),  affirmed.— LoNOBOTHAic  ft  SOHS,  Bb.  CA^ 
660;  [1904]  2  Oh.  152 ;  90  L.  T.  801. 

5.  Costs—Taxation— Winding  up  of  estate — Omts 
special  to  particular  beneficiaries — Co9te  in  amUdprn- 
turn-Solicitors  Act,  1843  {fiAl  Viet,  c  73),  s.  39.— 
In  the  taxation,  under  seotiou  39  of  the  SoHeitow 
Aot,  1843,  of  the  bill  of  costs  of  the  eolicitarof 
trustees  engaged  in  dividing  an  estate  between 
beneficiaries  the  special  costs  incurred  with  reepeci 
to  the  share  of  one  of  the  benefidariea  are  ohaq^ 
able  against  the  estate  as  a  whole. 

In  ttie  final  settlement  of  an  estate  between  tka 
beneficiaries,  the  trustees  are  entitled  to  invade  by 
anticipstion  such  reasonable  charges  ae  wiU  be 
incurred  in  carrying  out  the  final  dividon. — Hiraffu 
Bb,  Ch,D.  Swinfen  Eady,  J.,  47  ;  [1903]  2  Ch.  41S; 
72  L.  J.  Cb.  704;  88  L.  T.  863. 

6.  Covenant  in  articles  of  clerkship  not  to  pracHei 
within  certain  radiiu — Breach — Work  usudUy  dem 
by  solicitors, — The  defendant  had  bound  himanlf  to 
a  solidt)r  practising  at  M  by  artides  lor  a  %mm» 
and  coven%nted  that  he  would  not  at  any  tiaM  da 
any  work  or  act  for  or  on  behalf  of  any  peraons 
usually  done  l^  solidtors  within  a  radius  of  flfleaB 
miles  from  M  without  written  psfiuisdou.  The 
defendant  took  proceedings  to  obtMu  probate  oi  ths 
will  of  a  person  within  the  prohibited  radiaa,  cad 
corresponded  from  H  with  a  witness  within  the 

Srohibited  radios  with  a  view  to  obtaining  hia  evi- 
ence  in  order  to  enable  probate  to  be  obtefaa^ 
He  dgned  the  praedpe  dirMting  a  plaint  note  to  be 
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iesned  for  %  ootmty  oourt  siunmoiifl  at  a  ooort  in  the 
pzobibited  area  on  behalf  of  a  plaintiff  reeiding 
therein,  and  oondnoted  the  proceedings  nntu 
receipt  of  the  amount  paid  into  court.  He  prepared 
the  will  of  a  testatrix  residing  within  the  area  on 
inttruotioDS  received  outside  the  area,  and  received 
ft  small  fee  therefor,  but  was  present  when  she 
executed  it  within  the  area ;  and,  lastly,  he  adver- 
tised in  a  paper  droulatinff  within  but  published 
outside  the  area  a  farm  for  letting  within  the  pro- 
hibited district. 

Held,  in  an  action  to  restrain  the  defendant  from 
piaotisiDg  within  the  prohibited  limit,  that  the 
covenant  might  be  broken  although  the  defendant 
or  his  clerks  did  not  go  professionally  within  such 
limit.  That  therefore  the  proceedings  in  connection 
-with  the  collection  of  the  debt  through  the  county 
oourt  infringed  the  covenant.  Also  the  acts  done 
in  relation  to  the  execution  of  the  will,  which  must 
be  held  to  have  been  done  by  defendant  in  his 
character  of  a  solicitor,  constituted  a  breach  of  such 
covenant,  but  that  tiiose  as  to  advertising  the  farm 
did  not  break  it. 

Quoert,  as  to  applying  for  the  proof  of  evidence 
infringipg  the  covenant. — ^Bdmtjndson  v.  Bendeb, 
Ch.D.  Kthewich,  J. ;  90  L.  T.  814. 

7.  Partner$hip — Fraud  of  partner — Liahility  of 
partn^rs^Partnnship  Act,  1890  (63  &  54  Vid,  c. 
39),  3.  11  (b). — ^J.  &  Q.,  who  were  solicitors,  entered 
into  a  partnership  deed,  by  which  all  appointments 
lield  by  G.  were  to  be  comprised  in  the  business. 
O.  was  secretary  to  a  company.  The  company,  for 
purposes  of  their  own,  had  property  bought  by  tiiiem 
conveyed  into  the  name  of  G.,  who  retained  the 
title-deed.  The  transaction  was  carried  through 
by  the  firm  of  J.  &  G.  It  was  no  part  of  the  duty 
of  G.,  as  secretary,  to  take  a  conv^ance  of  refd 
estate  of  the  company  or  to  take  charge  of  the 
title-deeds  of  the  company.  G.  raised  money  on 
d^osit  of  the  title-deeds,  and  subsequently  executed 
a  legal  mortgage  to  N.  J.  had  no  notice  of  the 
'  conveyance  to  G.,  except  in  so  far  as  the  firm  of 
J.  ft  G.  had  acted  for  the  purdiasers  in  the  matter. 

Held,  that  J.  &  G.,  being  partners  only  as  far  as 
the  secretarjrship  of  the  company  was  concerned, 
and  the  company,  by  vesting  the  legal  estate  in  G., 
having  tiius  enabled  him  to  withdraw  the  deed  in 
his  capacity  as  trustee,  there  was  no  implied  con- 
tract that  tiie  firm  of  J.  &  G.  were  to  be  responsible 
for  the  deed  after  it  had  been  handed  over  to  G.  as 
the  legal  owner;  and,  consequently,  that  J.  was 
not  liable  for  his  partner's  fraud.  —  Tkstdbjno 
HUNDBED  Watebworks  Co.  V.  JOKES,  Ch.D. 
Farwell,  /.,  61 ;  [1903]  2  Ob.  615 ;  73  L.  J.  Ch.  41. 

See  also  Oompany,  38 ;  County  Court,  2. 

SPECIFIC  PBBFOBMANOE.  —  See  Company,   3; 
Contract,  12 ;  Vendor  and  Purchaser,  6,  7. 

STAMPS.— See    Company,     27;    Inland    Bevenne, 
15-19. 

STATUTE  :— 

Private  Act^Conitructian — Bestraint  on  alienation 
— Exception  in  favour  ofjointurea — Jointure  appointed 
by  wHf-^Validity  of  exerciee  of  pouter — ConetrtKiion 
of  earlier  statute  by  law  cm  existing  at  later  time* — By 
a  private  Act  (27  Hen.  8,  a  xvL)  certain  estates 
were  settled  upon  certain  persons  and  the  heirs  of 
their  bodies,  and  it  was  provided  that  none  of  the 
persons  so  entitled  should  **  alyen,  bargayn,  give 
or  selle  any  of  the  •  •  •  premysses  •  •  • 
Dor  any  other  thing  do  which  should  be  to  the 
hurt  or  dishiheritance  of  the  heirs  of  any  of  them 
.  .  •  but  only  for  the  joynter  of  wyfe  or  wyfes 
for  the  term  of  lyfe  or  lyves  of  any  husband." 


Held,  that,  on  the  true  construction  of  the  Act, 
a  power  of  jointuring  was  conferred  which  could 
be  exercised  by  anv  instrument  for  the  time  being 
^  being  Imown  to  llie  law,  and  not  only  by  fine  or 
recovery,  or  since  the  Fmes  and  Becoveries  Act  by 
disentailing  assurance ;  and  that,  on  the  authority 
of  Vernon* »  oMe,  4  Co.  Bep.  la,  45,  it  was  well 
created  by  testameati^  instrument,  though  at  the 
time  of  tiie  passing  of  &e  Act  a  will  had  no  opera- 
tion upon  land,  the  statutes  which  enabled  land  to 
be  devised  by  will  being  lat<*r  in  date. — Bolton 
Estates,  Be, Bttbsbll v.  Meyriok,  C.A,,S7 ; [1903] 
2  Ch.  461 ;  72  L.  J.  Ch.  605 ;  88  L.  J.  851. 

STBBET  :— 

Building  line.  Infringement  of-^Staiutory  remedy 
— Penalty  —  ConvidUon  —  Subsequent  ciction  by 
Attorney"  General  for  injunction — ^Laohes — Mandatory 
ordtr  to  pull  down  —  Looal  government  —  Urban 
authority— Public  Health  Act,  1875  (38  ds  39  VieLc.  55), 
ss.  157. 158,  25l^Public  Health  (Buildings  in  Streets) 
Ad,  1888  (51  &  52  Vict,  c,  52),  a.  3.— Tde  penalty  pre- 
scribed by  section  3  of  the  Public  Health  (Buildings 
in  Streeto)  Act,  1888,  for  a  breach  of  the  pro- 
hibition in  the  first  part  of  the  section  against 
infringing  the  building  lioe  is  not  the  only  remedy 
for  the  offence.  It  is  a  public  general  Act,  and  an 
injunction  "vrill  lie  at  the  suit  of  the  Attomey- 
QeDeval  on  behalf  of  the  public  to  restrain  the 
infringement  of  the  buildiog  line,  and  in  a  proper 
case  a  mandatory  order  to  pull  down  will  be  made 
even  although  the  offender  has  been  previously 
convicted  and  fined  under  the  section  for  the 
offence  by  a  court  of  summary  jurisdiction. 

Attorney- General  v.  Ashbourne  Becreation  Ground 
Co.,  [1903]  1  Ch.  101,  followed. 

Obs^rvatioos  on  imputiog  laches  to  the  Attorney- 
General  and  the  relators  in  an  action  for  injuoction 
where  the  latter  are  a  local  authority. — ^Attobhet- 
Genebal  V.  Wimbledon  House  Estate  Co.,  Oh.D. 
Farwell  J. ;  [1904]  2  Ch.  34 ;  73  L.  J.  Cq.  593. 

TITHE.-~See  Landlord  and  Tenant,  15. 

TBADE-MABE:— 

1 .  Invented  vjord — Passing  off — Infringement, — No 
word  can  be  said  to  be  an  invented  word  if  it  is  like 
any  known  word ;  it  must  be  one  coined  for  tiie 
first  time,  and  must  not  be  descriptive.  But  if  it  is 
an  English  wrad  with  merely  the  suffix  '*ine*' 
added,  it  is  not  an  invented  word. — Chbistt  v, 
TiPPEB,  Ch.D.  Joyce,  J..  414;  [1904]  ICh.  696; 
73  L.  J.  Ch.  212 ;  90  L.  J.  85. 

2.  Passing  off  goods  as  those  of  another  trader — Dis^ 
tinctive  words  on  trade^mark—Injundion — Patents^ 
Designs  and  Trade-Marks  Ad,  1883  (46  <fc  47  Vid,  c 
57),  s.  105.— The  plaintiffs,  a  firm  of  distillers  and 
wine  and  spirit  merchants,  had  used  a  label  with  a 
cat  and  baml  depicted  thereon  since  1849. 

In  1879  tiiey  registered  their  mark  in  class  43  for 
fermented  liquors  and  spirits  as  an  old  mark.  Theie 
are  two  other  cat  and  barrel  marks  on  the  register 
in  the  same  dass.  one  scarcely  used  in  England  by 
traders  who  sold  in  bulk  or  used  a  label  urithout  a 
cat  and  a  barrel;  the  other  was  a  barrel 
and  three  cats,  and  no  user  in  this  country 
was  proved. 

The  plaiutiffi'  goods  were  well  known  as  the  ''  Cat 
and  Barrel  Brand  "  or  the  **  Cat  Brand." 

The  defendant  in  1899  commenced  to  sell  sloe  gin 
under  a  label  whereon  part  of  a  oat  and  part  of  a 
barrel  was  depicted  with  the  words  <*  Cat  Brand" 
underneath. 

The  plaintiflii  did  not  manufacture  sloe  gin  at  the 
date  of  the  registration  of  their  mark. 

Held,  that  the  plaintiffs  were  entitled  to  (1)  an 
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iBJanotion  to  restrain  the  defendant,  his  ag^nti  and 
t6rY«nt0,  from  infringiDg  the  plAiotiffs'  registered 
trade-mark;  and  (2)  an  mjanodon  to  restrain  the 
defendant,  bis  agents  and  servants,  from  selling  or 
passing  off  sloe  gin  not  of  the  plaintiffs'  manufacture 
as  and  for  the  goods  of  the  plaintiffis  in  any  way 
^v^hatsoeyer,  and  in  partionlar  by  uting  the  words 
"  Oat  Brand  "  in  connection  with  thereprt'sentation 
of  a  oat  and  a  barrel,  or  any  words,  signs,  figores, 
or  deyices  which  were  calculated  to  enable  the 
defcmdant's  sloe  gin  or  other  liqueurs  or  goods  of 
the  defendants  to  be  passed  off  as  and  for  the  goods 
of  the  plaintiffs.— BooBD  v,  Hitddabt,  Ch.I). 
Swinfen  Body,  J. ;  89  L.  T.  718. 

8.  Registration — Motion  to  rectify — Fancy  ward 
"  Tabloid^* — Presumption  from  long  user  ^Patents, 
Designs,  and  Trade-M'trks  Act.  1883  (46  &  47  Vict.c. 
57),  A.  64.— Before  1884,  B.  &  W.  m^de  and  s<dd 
dmgs  of  solid  form  and  biconvex  shape  as 
'* Tablets,"  and  had  registered  *< Tablets"  as  a 
'  trade-mark.  In  1884  they  coined  and  registered 
the  word  ''Tabloid  "  as  a  trade-mark  for  substtnces 
used  in  pharmacy.  They  had  since  made  and  sold  as 
*^  Tiftbloids"  solids  drugs  of  the  same  shape  and  size. 

In  1903,  T.  applied  to  have  the  word  *'  Tabloid  *' 
expunged  from  the  register. 

Held,  af&rming  the  decision  of  Byrne,  J.,  {ante,  p. 
205),  that,  having  regard  to  the  long  period  of  time 
during  which  the  word  stood  unimpeached  ou  the 
register,  the  presumption  was  that  "  Tabloid  "  was, 
at  the  date  of  its  registration,  a  distinctive  fancy 
word.— Wblloome  v.  Thompson  &  Oappkb,  C,A., 
581 ;  [1904]  1  C-^.  736 ;  73  L.  J.  Oh.  474. 

TRADE  NAME  :— 

1.  Imitation — Whether  calculated  to  deceive — 
Descriptive  name. — The  plaintiiSs,  who  were  large 
manufacturers  of  corsets  in  the  United  States  of 
.  America,  in  May,  1900,  adopted  as  a  new  descriptive 
destgnationf or  tiieir corsets  the  term  "Erect-Form." 
In  M-trch,  1901,  they  introduced  these  corsets  into 
the  United  S^gdom.  They  advertised  them 
extensivd^  as  **  W.  B.  Erect-Form  Oorsets,"  tiie 
words  *<  Erect-Form  Oorsets"  being  printed  in  a 
particular  manner,  so  as  to  form  a  scroQ.  The 
letters  **  W.  B."  were  the  initials  of  the  plaintiffi' 
firm,  but  having  been  warned  that  the  initials 
'*  W.  B."  had  been  for  some  time  used  by  another 
firm,  they  abandoned  those  inititJs,  and  substituted 
therefor,  in  ordinary  type,  the  words  '*  America's 
Leading." 

In  October,  1901,  the  plaintiffs'  corsets  having 
then  acquired  a  substantial  sale  and  reputation  in 
this  country,  the  defendants  determined  to  apply 
the  title  **  Erect-Form  Oorsets,"  together  with  the 
scroll,  to  goods  of  their  manufacture,  and  they 
proceeded  to  sell  corsets  of  their  own  make,  some 
being  of  a  style  imitated  from  those  of  the 
plaintiffs,  but  many  others  totally  different,  in 
boxes,  practically  of  the  same  size  and  shape,  being 
such  boxes  as  were  generally  used  in  connection 
with  the  sale  of  cors^^ts,  and  having  upon  the  lid 
the  words  ''Erect-Form"  printed  as  a  scroll,  but 
with  the  addition  of  one  of  their  own  trade- 
marks, coDsisting  of  the  letters  "0.  B."  They 
also  distributed  in  connection  with  the  sale  of 
their  corsets  show  cards  displaying  a  similar  scroll. 
Before  the  user  by  the  defendimts  of  the  term 
"Erect- Form  Oorsets"  they  gave  notice  in  the 
trade  joarnals  of  what  they  were  going  to  do. 

Held  {dissentiente  Bomer,  L.J.),  that  the 
plaintififo  were  not  entitled  to  any  relief,  what  the 
defendants  had  done  not  being  intended  to  deceive 
nor  calculated  so  to  do. 

Decision   of   Joyce,    J.   (88   L.  T,   Bep.   168), 
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reversed.— Wbinoaktbn 
L.  T.  56. 

2.  Local  name—**  Caledonia  Springs "— ITsrii 
calculated  to  deceive — Onus  of  shomng  iXaJt  goods 
distinguished, — The  appellants  supplied  miu 
waters  taken  from  their  springs,  at  a  local  spa  called 
Oaledonia  Sprines,  to  agents  and  others  in  Ontario 
and  Quebec,  and  these  waters  had  acquired  in  tks 
market  the  name  of  ''Oaedooia  Water.**  The 
respondents  obtained  other  waters,  but  of  sionlar 
properties,  from  boriags  not  far  from  ■ome  of  tbs 
appeUants  springs,  aud  sold  them  uudsr  ttis 
description  of  ''Natural  Saline  Water  from  ths 
New"  (or)  "from  New  Spring  at  Oaladoma" 
and  as  "  leaver  Brand,"  with  a  picture  of  a  beaier 
on  their  labels  as  a  trade-mark. 

Held,  that  the  respondents  were  entitlad  to 
indicate  the  local  source  of  the  water  ■old  by  tiiSB, 
and  had  sufficiently  distinguished  thetr  gooda  fron 
those  of  the  appellants. — Gkahd  Hotel  Oo.  of 
Oaledonia  Speikqs  r.  Wilsow,  P.O.  286;  [1904] 
A.  0.  103;  73  L.  J.  P.  0.  1;  89  L.  T.  456. 
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3.  Mtrchandiwe  marks — "  Natural  mineral  ^ 
— Water  subjeded  to  process — Water  identical — Fakt 
trade  description— Merchandize  Marks  Ad^  1887  (M 
d:  51  Vict.  c.  28),  a.  2  r2).— The  description  "  natetil 
mineral  water  "  applied  to  water,  which  has  besn 
subjected  to  a  process  for  the  purpose  of  making  k 
fit  for  sale  and  consumption,  which  when  offsred 
for  sale  is  in  all  essentiaJs  identical  to  the  water  ss 
it  exists  in  the  spring  from  which  it  oomea.  Is  not  a 
fal«e  trade  description. — Davbnpobt  v.  Apol- 
LnrARiB  Oo.,  K.B.D. ;  89  L.  T.  19. 

TRADE  UNION  :— 

1.  Action,  cause  of'— Inducing  persons  not  to  smptoy 
another — Object — Payment  of  debt. — If  a  pertoo,  who, 
by  virtue  of  his  position  or  influence  has  power  to 
carry  out  bis  design,  endeavours  to  prevent,  and 
succeeds  in  preventing,  a  man  from  obtaimn^  or 
holding  employment  in  his  calling,  to  his  injviy» 
by  reason  of  threats  to  or  special  infltienoe  upon 
the  man*s  employers,  or  would-be  employees,  aad 
the  design  was  to  carry  out  some  spite  againat  tks 
man,  or  had  for  its  object  to  compel  him  to  pay  a 
debt,  or  any  similar  object  not  directly  oonaaolsd 
with  the  acts  against  the  man,  then  that  peraoa  is 
liable  to  the  man  for  the  damage  QOfameqpaBAf 
suffered. 

Per  Bomer,  L.  J. :  It  is  not  essential  in  order  lor 
the  plaintiff  to  succeed  in  such  a  case  that  heaho^ 
establish  a  combination  of  two  or  more  pesausss  to 
do  the  acts  complained  of. 

Two  officers  of  a  trades  union,  who,  by  virtoe  of 
their  position,  had  control  over  the  men  of  tks 
union,  and  consequently  poww  to  tnflnwes 
employers  by  calling  out  or  tkireatening  to  call  o^ 
the  men  unless  the  demands  of  those  offioera  w«n 
complied  with,  in  order  to  compel  the  plaintiff  to 
pay  a  sum  of  money  due  from  him  to  the  moon, 
combined  to  prevent  him  from  obtaining  or  revis- 
ing employment  by  threatening  the  amplofen 
that  they  would  call  out  their  men  if  the  ^antiff 
were  employed,  and  caused  injury  to  the  plaintiff. 

Held,  that  these  acts  having  been  done  ia  Ihs 
service  and  for  the  benefit  of  ti&e  nnioQ,  the  tvo 
officers  and  the  union  were  Hable  for  daiaaces  to 
the  plaintiff. —GiBLAN  v.  National  AvAT^AVA-ri 
Laboit&iebs*  Union,  C.J.;  [1903]  2  K.  B,  600. 
J2  U  J.  K.  B.  907  ;  89  L.  X-  386. 

2.  Application    of  funds    to   provide    benefit*  U 
members — Principal  object  of  society — 2>wsiWily  ef 
objects— Rules  in  restraint  of  trade— Illegal  mKitig 
Action    by  member  to   enforce  benefit  rti2es — Tre^ 
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Union  Act,  1871  (34  A  35  Vid,  c.  31),  $.  4.~A  looiety 
registered  nnder  the  Trad^)  Union  Aotg  was 
governed  by  rolee  some  of  which  made  provision 
.  for  benefits  to  members,  ^nd  the  others  were  illegal 
as  being  in  restraint  of  trade. 

A  member  brought  an  aotion  against  the  officers 
of  the  society  to  enforce  a  rale  of  the  society  nnder 
whidi  he  di^ed  to  be  entitled  to  a  saperannnation 
allowance. 

Held,  npon  the  consideration  of  all  the  mles  of 
the  society,  that  the  main  object  of  the  society  was 
illegal  at  common  law  as  being  in  restraint  of  trade, 
and  that  those  roles  which  made  provision  for 
benefits  to  members  were  merely  ancillary  to  that 
.  main  object,  and  could  not  be  separated  from  it. 
Held,  therefore,  affirming  the  judgment  of  the 
Divisional  Court  (88  L.  T.  Bep.  686),  that  nnder 
eectkm  4  of  the  Trade  Union  Aot,  1871,  the  action 
mnst  fail.— Ottllbn  v.  Elwin,  O.A.  ;  90  L.  T.  840. 

3.  Ma$(er  and  UKrhman — Proewring  brtach  of  eou' 
iradt  of  service — Malice — Bon4  fide  advice — Jast  cause, 
— Interference  with  contractual  relations  known  to 
law  is  a  violation  of  legal  rights,  which  is  actionable 
unless  there  is  sufficient  j  unification  for  what  was 
done.  In  deciding  what  will  constitute  sufficient 
justification,  regard  must  be  had  to  the  circum- 
stances of  each  case.  Where  a  third  persou  has 
proonred  a  breach  of  contract  between  master  and 
servant,  he  is  not  justified  of  necessity  merely  by 
showing  that  he  had  no  personal  animiAs  against 
the  master  or  that  it  was  to  the  advantage  of  the 
servant  that  the  contract  should  be  broken. 

In  1901  the  South  Wales  Miners'  Federation 
issued  a  manifesto  ordering  the  meu  to  stop  work 
on  certain  days  known  as  *'stop  days."  This 
action  occasioned  great  loss  to  the  employers,  but 
was  occasioned  by  a  bond  Jide  belief  that  the  work- 
men would  be  benefited  by  reason  of  the  rise  in  the 
price  of  coal  thereby  caused.  In  an  action  by  the 
employers  for  damages. 

Held  (by  Bomer  and  Stirling,  L.JJ.,  Yaughau 
Williams,  L.J.,  dissentienU)^  that  the  aotion  would 
lie,  although  there  was  no  malioious  intention  on 
the  part  of  the  federation  to  injure  the  employers, 
and  the  federation  bond  fide  believed  that  they  were 
bound  to  act  as  they  did  in  the  interest  of  the 
men. 

Decision  of  Bigham,  J.  (51  W.  B.  59).  reversed.^ 
Olahouoanshibe  Coal  Co.  v.  South  Wales 
Miners'  Fedbeation,  G,A.,  165;  [1903]  2  K  B. 
545";  72  L.  J.  K.  B.  893 ;  89  L.  T.  393. 

TBAMWAY: 

1 .  Contract —  Clearing  snow  from  track. — By  agree- 
ment between  the  corporation  of  M.  and  a  tramway 
company  running  tramcars  through  the  streets  it 
was  agieed  that  *'the  company  shall,  under  instruc- 
tions from  the  city,  keep  their  track  free  from  ice 
and  snow." 

Held  (affirming  the  judgment  of  the  court  below), 
that  tiie  company  were  not  bound  to  remove  from 
the  streets  altogether  the  snow  and  ice  cleared  off 
the  tramway  track ;  and  that  the  words  *'  under 
instructions  from  the  dty"  only  applied  to  the 
extent  of  the  work  to  be  done,  not  to  the  particular 
metiiod  to  be  adopted  for  doing  it. 

Ogston  V.   Aberdeen  District  Tramways  Co.,    75 

•  L.T.  Bep.  683,  [1897]  A.  C.  Ill,  distinguished,— 

MoNTBBAL  City  v.  Montbbal  Street  Bailway 

Co.,  P.C.  ;  [1903]  A.  C.  482;    72  L.  J.  P.  C.  119; 

89  L.  T.  30. 

2,  Purchase  by  local  authority  —  Depot  outside 
distrid  of  local  authoriiy--*^  Used  with  and  suitable 
to*'  the  undertaking — Liability  of  local  autJiority  to 


pay  for^Tramways  Ad,  1870  (33  &  34  Vid,  c  78), 
s.  43.— By  section  43  of  the  Tramways  Aot,  1870,  it 
is  provided :  *'  Where  the  promoters  of  a  tramway 
in  a  district  are  not  the  local  authority,  the  local 
authority  .  .  •  may  '*  (witMn  certain  specified 
times)  **  .  .  .  by  notioe  in  writing  require 
such  promoters  to  sell,  and  thereupon  such  pro- 
moters shall  tell  to  them  their  undertaking,  or  so 
fouoh  of  the  same  as  is  within  such  distri^,  upon 
terms'  of  payiog  the  th^n  value  ...  of  the 
tramway,  and  all  lands,  buildings,  works,  materials, 
and  plant  of  the  promoters  soitable  to  and  used  by 
them  for  the  purposes  of  their  undertaking  within 
such  district.'* 

The  tramway  company  was  the  owner  of  a  large 
depot  situated  some  distance  onteide  the  boundary 
of  the  district  couocil,  but  found  by  an  arbitrator  to 
bs  "  used  with  and  suitable  to  "  the  undertaking  of 
the  tramway  company  within  the  council's  district. 

The  district  council  having  given  notice  to  tiie 
tramway  company  that  they  were  required  to  sell 
to  the  council  under  the  conditions  and  in  the  man- 
ner provided  by  section  43  of  the  Tramways  Aot, 
1870,  so  much  of  their  works  and  undertaking  as 
were  within  the  council's  district. 

Held,  that  the  council  were  bound  to  pay  for  this 
depot. 

Held,  further,  that  the  words  **  within  such 
district "  applied  to  the  "  undertaking,"  and  not  to 
'*aU  lands,  buildings,  works,  m%tfrial9,  and  fdant 
of  the  promoters."— Manohebteb  OARBlAai  Co.  v. 
SwiNTON  Ubban  Council,  K,B,D.  ;  90  L.  T.  795. 

TBANSVAAL,  LAW  of  :— 

Proclamation  No.  14  of  1 902— Final  decree  of  High 
Court— Jurisdiction  in  appeal — Transvaal  Patent  Ad, 
No.  6  of  1887.— The  Supreme  Court  of  the  Transvaal 
has  no  jurisdiction  to  entertain  an  appeal  from  a 
decision  of  the  High  Court  which  before  the  war 
was  final,  for  section  16  of  the  proclamation  gives 
no  riffht  of  appeal  where  none  eusted  before. 

H^d,  also,  uiat  the  High  Court  had  power  to 
cancel  a  patent  in  an  action  to  which  the  Attomey- 
Gteu  eral  was  not  a  part?.— Apbioait  Gold  Beooveby 
Co.  V.  Hay,  P.C.  ;  [1904]  A.  C.  438. 

TBBSPAS8:— 

DUch  and  femes — Presumption  of  ownership^Ads 
of  ownership— BebuUal  of  presumption. — ^The  plaintiff 
and  defendant  were  adjoining  owners  of  land,  the 
lands  bdng  bounded  by  a  bank  with  a  fence,  with 
a  ditch  on  the  defendant's  side. 

For  nearly  fifty  years  the  defendant  had  trimmed 
the  fence,  pollsraed  the  trees,  and  cleaned  the 
ditoh,  but  there  was  no  evidence  of  knowledge  on 
the  part  of  the  plaintiff. 

Held,  tiiat  these  acts  of  ownership  did  not  rebut 
the  presumption  that  the  bank  and  fence  were  the 
property  of  the  plaintiff.— Hsnbikeb  v.  Howabd, 
K.B.D. ;  90  L.  T.  157. 

TBINIDAD,  LAW  of:— 

Deed  of  concession — Oonstrudion  of  covenami — 
Lands  in  possession  of  Crown.— A.  restrictive  coven- 
ant by  the  Crown  in  a  deed  of  concession  affected 
certain  Umds  situstod  within  three  miles  of  the 
subject  of  concession  "  which  now  are  or  at  any  time 
during  the  said  tenn  shall  come  into  the  possession 
of  His  MajesW." 

Held,  that  tiie  covenant  related  only  to  lands  in 
the  actual  possession,  and  not  merely  subject  to  the 
control,  of  the  Crown.— New  TBiim)AD  Laxb 
Asphalt  Co.  v.  Attobney-Qenebal,  P.C. ;  [1904] 
A.  C.  415. 

TBUST:— 

WiU— Denuding— Vesting.— k    testator   directed 
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that  the  inoome  of  his  property  (oonsiBtiiig  of  mov- 
aUe  and  real  estate)  be  divided  between  his 
ohildren;  that  in  the  event  of  any  child  dying 
leaving  issue  his  or  her  share  of  income  should  be 
paid  to  the  issue ;  and  if  a  obild  left  no  issue  the 
deceased  child's  share  should  be  divided  amoog  the 
survivors;  and  he  finally  directed  that  "on  the 
death  of  all"  his  children  his  estate  should  "be 
winded  up  and  converted  into  money  •  .  ." 
and  divided  among  the  children  of  his  sods  and 
daughters  per  tiirpei. 

The  testator  was  survived  by  four  children — 
Andrew,  who  died  unmarried,  George,  who  died  in 
1880,  survived  by  the  appellant  (who  became  of 
a^  in  1898).  Mary,  and  Jane ;  the  two  latter  were 
still  alive  and  had  families.  The  appellant  claimed 
payment  of  one-third  of  the  corpus  of  the  testator's 
estate. 

Held,  affirming  the  decision  of  the  S(>cond 
Division  of  the  Court  of  Session  ( (1900)  2  F.  749), 
that  the  appellant  was  not  entitled  to  immediate 
payment  on  the  ground  that  the  third  of  the  income 
of  the  corpus  was  not  by  any  means  the  same  as  the 
income  of  a  severed  portion  of  the  estate ;  and  it 
did  not  follow  that  if  the  estate  was  now  divided 
that  the  remaining  portion  of  the  estate  left 
undivided  would  represent  in  the  future  the  present 
value. 

MiUer*s  Trustees  v.  Miller,  (1890)  18  R  301,  and 
TuiWs  TrusUes  v.  Thomson,  (1902)  4  F.  815, 
affirmed.— Maooullooh  v.  Anderson,  H.L.  ;  [1904] 
A.  0.  55. 

TBirSTEE  :— 

1.  Liability — Mortgage  by  beneficiary — Inquiry  as 
to  prior  charge — Trustees  induced  to  sign  incorrect 
statement  by  concealment  of  fads — Security  deficient — 
Trustees  not  liable^-Estoppel.'-^,,  donee  of  a  power, 
appointed  £1,000  to  her  son  0.,  and  £1,400  to  her 
son  E.  E.  mortgaged  this  sum,  and  notice  of  the 
charge  was  given  to  the  trustees,  a  fact  wluch  they 
entirely  forgot.  M.,  by  her  wUl,  forgetting  the 
appointment  to  E.,  appointed  to  her  two  sons  and 
her  daughter  such  further  sums  as,  with  O.'s  £1,000, 
exhausted  the  fund.  E.  applied  to  X.,  one  of  the 
plaintiffs,  for  a  loan  on  his  interest  under  M.'s  will, 
concealing  the  former  appointment.  X.  required  a 
memorandum  from  the  trustees  that  they  had  no 
notice  of  a  ^rior  charge.  He  applied  for  this  to 
P.  &  A.,  solicitors  to  the  trust,  who  informed  him 
they  never  advised  trustees  to  give  such  assurance. 
Th^,  however,  authorized  X.  to  call  on  Dr.  M., 
one  of  the  trustees,  to  obtain  from  him  a  declara- 
tion of  O.'s  identity.  X.  sent  his  derk,  who  took 
advantage  of  the  visit  to  induce  Dr.  M.  to  sign  the 
memorandum  as  to  notices.  Dr.  M.  was  unwilling 
to  sign  without  legal  advice,  but  gave  way  on  beinff 
informed  that  P.  &  A.  had  been  seen  and  tiieir 
assent  obtained.  The  sight  of  Dr.  M.'8  signature 
led  the  other  trustee  to  sign.  X.  completed  the 
mortgage  without  informing  P.  &  A.  of  the  signa- 
tures he  had  obtained.  E.'s  interest,  after  paying 
the  prior  charge,  was  not  sufficient  to  meet  the 
plaintiffs'  mortgage,  and  they  claimed  the  defidenoy 
from  the  trustees  to  whom  the  receipt  of  notice  of 
the  prior  charge  had  been  brought  home. 

Held,  that  the  circumstances  under  which  the 
signatures  to  the  memorandum  had  been  obtained 
precluded  the  plaintiflSi  from  praying  it  in  aid  to 
estop  the  tmitees  from  setting  up  the  prior  charge 
as  a  def enoe,  and  that  tiie  trustees  were  therefore 
not  liable.— POBTSB  v.  Moobb,  Ch.D.  Bwinfen 
Eady,  J.,  619. 

2.  Power  to  a^opoint  new  trustees — Donee  of  power 
appointing  himseif^  Sanction  of  court.— The  fiduciary 


character  of  a  power  to  appoint  new  tfusteea  reodos 
it  improper  for  the  donee  of  the  power  to  appcint 
himself,  save  in  exceptional  dronmstaooes ;  it  does 
not  in  itself  exclude  him  from  the  dais  of  penoai 
capable  of  being  appointed.  Aooordincly,  where  it 
is  beneficial  to  the  trust  that  he  should  be  aopoinied, 
and  provided  that  he  is  not  exduded  by  the  langiiags 
of  the  instrument  creating  the  power,  it  is  oompetent 
for  the  donee  to  appoint  himsdf  and  for  the  cont 
to  confirm  the  appointment  so  made. 

Tempest  v.  Lord  Canwys,  58  L.  T.  K.  S.  221, 3$ 
W.  B.  Dig.  207,  followed. 

In  re  Sheats*  SeUlemeni,  42  Oh.  D.  522.  38  W.  R. 
Dig.  202,  and  In  re  Newen,  [1894]  2  Oh.  297, 
explained.  —  Montbfiobb  v.  Qxtsdaujl^  CkJ>. 
Buckley,  J..  151 ;  [1903]  2  Cb.  723;  73  L.  J.  CL 
13;  89L.  T.472. 

3.  Will— Construction— Power^Trustee  Act^  18»» 
(56  &  57  Vict.  f.  53),  ss.  10  (3),  22,  37.— A  power 
given  to  trustees,  which  enables  them  to  ded  witk 
trust  property,  is  primd  facie  given  them  em  ofido  m 
an  inddent  of  their  office,  and  passes  with  the  ofios 
to  the  hdders  or  holder  thereof  for  the  time  being. 
The  mere  fact  that  the  power  is  one  requiriDg  Um 
exerdse  of  a  verv  wide  perscmal  disoretioii  is  not 
enough  to  exdude  the  primd  fade  preaomptioQ. 
The  testator's  rdianoe  on  the  indtviduala  to  the 
exdusion  of  tiie  holders  of  the  office  for  the  time 
belog  must  be  expressed  in  dear  and  apt  language 
Smith,  Bb,  Eastwiok  v.  Smith,  Ch,D.  FarwU,  /., 
104;  [1904]  ICb.  139;  73  L.J.  Oh.  74;  89L.T. 
604. 

See  also  Company,  18,  29;  Married  Woman,  6; 
Practice,  26 ;  Vendor  and  Purchaser,  4. 

UNDUE  INFLUBNOE  :— 

Husband  and  wife — Ouarantee—No  consideration^' 
Want  of  knowledae  of  effect — Independent  advice*-^ 
F.,  who  was  indebted  to  B.,  obtained  from  hia  wife, 
the  defendant,  a  guarantee  in  favour  of  B.  to  oovw 
his  debts  then  due  to  B.,  a  present  advanoe  ci  £50^ 
and  future  credits,  the  total  lialnlity  bein^  lissited 
to  £1,500. 

The  defendant  was  a  trader  on  her  own  apeoont, 
and  had  on  previous  oocanons  givea  F.  sbmQ 
amounts  of  flnandal  aid.  The  defendant  waa  awan 
of  F.*s  flnandal  podtion  and  of  his  indebtednsss  to 
B. 

B.,  B.'s  solidtor,  F.,  and  the  defendant  were  te 
onlv  persons  present  when  thegnanuitee  wasi 
and  tne  defendant  had  no  indepei^ent  adv~ 

The  guarantee,  a  very  oomplioated  i 

was  twice  read  over  by  the  sdidtor,  who  i    

to  B.  that  the  defendant  should  be  separately  rspie- 
sented. 

Hdd,  (1)  that  the  defendant  did  not  solBdsBfiy 
understand  the  nature  of  the  guarantee;  (2)  that 
the  relationship  of  husband  and  wife  waa  c 
in  the  case  of  a  lar^  voluntary  benefit 
was  presumed  to  exist;  (3)  that  the  ti 
bdng  diallenged,  the  burden  was  on  the  donee  to 
prove  that  the  giving  of  the  guarantee  was  ins 
from  the  influence  of  the  husband,  and  that,  in  the 
absence  of  independent  advice,  this  had  not  Imm 
disdisrged;  (4)  that  B.  was  suffidesitly  pot  oa 
inquiry  to  be  affected  with  the  eq[aitable  flawi  is 
the  transaction. 

Cook  V.  Lamotte,  15  Beav.  234 ;  JTbyAlse  v. 
Hoghton,  15  Beav.  278;  CMett  v.  Brodk,  90  Beas. 
524;  TumbuU  v.  Duval,  [1902]  A.  a  439.  87 
L.  T.  Bep.  154,  oonddered  uid  wppUed. 

Observation  of  Parker,  Y.a,  in  Nedby  ▼.  Nm 
6  De  G.  ft  Sm.  377,  not  followed. — ^Bd 
Tbttsteb  v.  Frank,  K.BJ). ;  89  L.  T.  188. 

See  also  Probate,  8. 
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VBNDOB  AND  PURCHASER  :,- 

1.  Aisignment  of  lecue— Notice  of  unusual  covenants 
— Constructive  notice — Fair  opportunity — Conveyance 
ingAd,  1882  (45  dt  46  Vict.  c.  39),  s.  3. -In  the 
oonne  of  negotiations  for  the  assignment  of  a  lease 
by  the  plaintiff  to  the  defendant  the  defendant's 
soIioitoT  had  an  interview  with  the  plaintiff's  agent. 
The  agent  offered  to  show  the  solicitor  a  lease  similar 
in  terms  to  the  lease  proposed  to  be  assigned.  The 
■olioitor  being  pressed  with  other  bnriness  oonld  not 
then  examine  the  doooment.  Withont  any  farther 
inqoiries  or  any  farther  information  as  to  the  terms 
of  the  lease,  a  contract  for  assignment  was  executed. 
The  defendant,  having  sabseqoently  disooTcred  Uiat 
the  lease  contained  nnosoal  covenants,  repudiated 
the  contract. 

Held,  in  an  action  for  breach  of  the  contract, 
that  the  plaintiff  had  not  discharged  the  onus  which 
lay  npon  him  of  either  disdosmg  or  giving  the 
defendant  a  fair  opportanity  of  ascertaining  the 
terms  of  the  lease.— MoLYinBUX  v,  Hawtrey.  C,A,, 
23;  [1903]  2  K.  B.  487;  72  L.  J.  K.  B.  873;  89 
Jj.  T.  350. 

2.  Contract  for  sale  and  purchaie — Conditions  of 
sale — "  Remarks  " — Form  of  conveyance. — Provisions 
in  a  contract  for  sale  and  parchase,  stating  that 
something  should  be  done  eitber  by  vendor  or  pur- 
chaser after  the  estate  has  been  vested,  should  be 
inserted  as  a  covenant  in  the  conveyance. — Coofbb 
Aim  Obondaob,  Rb,  Ch.D.  Kekewich,  J.,  441 ;  90 
li.  T.  259. 

3.  Freeholds  subject  to  restrictive  covenants  — 
Covenants  to  he  entered  into  by  purchaser. — In  an 
agreement  for  sale  of  freehold  land,  it  was  stated  that 
the  property  was  subject  to  restrictive  covenants. 
The  vendor  had  covenanted  with  his  vendor  to 
observe  and  perform  these  covenants,  and  to 
indemnify  his  vendor. 

Held,  that  the  purchaser  ought  to  enter  into  a 
similar  covenant  with  the  vendor,  but  that  the 
covenant  should  be  prefaced  with  the  words  '*  with 
the  object  and  intention  of  affording  to  (the  vendor^ 
his  heirs,  executors,  and  administrators  a  full  ana 
sufficient  indemnity  in  respect  of  (the  restrictive 
covenants),  but  not  further  or  otherwise.*' — Poolb 
AND  Olabkb*8  Cont&aot,  Rb,  C.A,;  [19041  2 
Ch.  173. 

4.  Potwr  of  Bale-^Will-^Executor — Constructive 
trustee. — A  testatrix  bv  her  wdl,  dated  the  3rd  of 
March,  1849,  appointed  R.  J.  and  XT.  M.  ex<>cator8, 
and  gave  them  powers  to  apply  income  in  main- 
tenance and  to  sell  certain  herMitaments  after  the 
death  of  the  survivors  of  her  daughters. 

The  testatrix  died  on  the  25th  of  December, 
1850.  R  J.  alone  proved  the  will,  and  died, 
leaving  J.  W.  and  M.  W.  his  executors. 

In  1873  a  petition  was  presented  by  all  parties 
beneficially  interested,  and  new  trustees  of  the  will 
were  appointed  under  the  Trustee  Act,  1850. 

After  the  death  of  the  survivor  of  the  daughters 
the  trustees  contracted  to  sell  the  hereditaments. 

The  purchaser  required  the  concurrence  of  the 
beneficiaries. 

Held,  that  the  concurrence  of  the  beneficiaries 
cnuld  not  be  required.—PBBBOTX  akd  Kino,  Rb, 
Ch.D.  Swiften  Eady,  J. ;  90  L.  T.  158. 

6.  Receiver — Real  estate — Purchaser's  interest  in 
land — Judgment  creditor  of  purchaser — Equitable 
execution — Notice  to  vendor— -Rescission  of  contract 
on  money  payment  to  purchaser — Secured  creditor — 
JudgmenU  Act,  1838  (1  <jfe  2  Vict.  e.  110),  s.  13.— 
In  June,  1901,  the  purchaser  under  a  contract  for 
the  sale  of  Umd  paid  a  deposit,  and  was  let  into 


possession.  The  purchaser  did  not  complete,  and 
utigation  ensued  oetween  him  and  the  vendor.  In 
August,  1902,  a  judgment  creditor  of  the  purchaser 
obtained  by  way  of  equitable  execution  an  order 
appointing  himself,  upon  giving  security,  receiver 
of  the  purchaser's  interest  in  the  land  under  the 
contract  for  sale,  and  at  once  gave  notice  of  this 
order  to  the  vendor,  but  did  not  perfect  his  security 
as  receiver  until  May,  1903.  In  the  meantime— in 
January,  1903— the  purchaser  being  unable  to  com- 
plete, the  litigation  between  him  and  the  vendor 
was,  without  notice  to  the  judgment  creditor,  com- 
promised by  the  contract  for  sale  being  rescinded 
and  the  vendor  paying  the  purchaser  £110,  not  in 
part  repayment  of  the  deposit,  but  to  give  up 
possession  of  the  property. 

Held,  that  the  £110  was  not  paid  in  respect 
of  any  interest  which  the  purchaser  had  in  the 
property,  but  as  the  price  for  getting  him  out  of 
possession,  and  that  the  action  failed. — Ridout  v. 
FOWLEB,  a  A. ;  [1904]  2  Oh.  93 ;  73  L.  J.  Ob.  579. 

6.  Specific  performance^Vendor^s  motion  to  rescind 
contract — Form  of  order — Costs. — Form  of  order  on 
motion  for  rescission  of  contract  with  costs  of  the 
motion  and  stay  of  all  further  proceedings,  except 
such  as  might  be  necessary  for  recovery  of  the  costs 
in  an  action  for  specific  performance. — Oldb  v, 
Oldb.  Ch.D.  FarweU,  J.,  260;  [1904]  1  Od.  35; 
73  L.  J.  Ch.  81 ;  89  L.  T.  604. 

7.  Specific  performance^Vendors  title— Adverse 
daim— Practice.— W ben  a  bond  fide  claim  has  been 
made  by  a  third  party  affecting  the  vendor's  title, 
although  no  action  to  enforce  such  daim  is  actually 
pending,  the  court  will  not  make  a  decree  for 
specific  performanoe  of  a  contract  for  sale  against 
the  purchaser,  but  will  order  the  vendor's  action  for 
specific  performance  to  stand  over  for  a  reasonable 
interval,  to  see  whether  the  third  party  will  mean- 
time institute  proceedings  to  enforce  his  daim. 

On  a  sale  of  house  property  the  vendor  repre- 
sented that  rates  were  payable  by  the  tenant.  At 
the  date  of  tiie  sale  the  vendor  knew  that  the 
tenant  claimed  that  rates  ought  to  be  paid  by  the 
landlord.  Before  completion  of  the  purchase  the 
tenant  brought  an  action  against  the  vendor  to 
enforce  his  said  daim,  but  this  action  was  dismissed 
on  a  technical  grouod.  The  tenant,  however,  ex- 
pressed an  intention  of  taking  further  proceedings 
in  the  matter  against  the  vendor.  The  purchaser 
refused  to  complete  on  the  ground  that  the  veodor 
did  not  show  a  good  title.  In  an  action  for  specific 
performance  brought  by  the  vendor. 

The  Court  refused  to  make  an  immediate  decree 
for  specific  performance,  and  ordered  the  case  to 
stand  over  for  a  definite  period  in  order  to  see 
whether  the  tenant  would  in  the  meantime  institute 
new  proceedings  to  enforce  his  daim. — Gbobob  v. 
TnoMAS,  Ch.D.  Swinfen  Eady,  J.,  416 ;  90  L.T.  505. 

8.  Tide—Equitable  estate  in  copyholds— Sale  by 
administratrix— Land  Transfer  Act,  1897  (60  <fe  61 
Vict,  e.  65),  a.  1 . — ^The  equitftble  estate  in  copyholds 
vests,  under  tiie  Land  Transfer  Act,  1897,  in  the 
personal  representative,  and  not  in  the  customary 
heir.  -^  Sombbyhxb  and  Txtbnbb,  Rb,  Ch  D. 
Kekewich,  J.,  101 ;  [1903]  2  Ch.  583;  72  L.  J.  Oh. 
727;  89  L.  T.  405. 

9.  Vendor  receiving  rents  while  in  possession  after 
time  for  completion—Arrears  of  rent— Trusteeship.— 
A  vendor  iema*ning  in  possession  after  the  day 
fixed  for  completion  of  the  sale  by  no  default  of 
the  purchaser,  and  receiving  the  rents  of  the  pro- 
perty after  dectiog  to  take  interest  in  lieu  of  rents, 
vs  not  at  liberty  as  against  the  purchaser  to  allooate 
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any  part  of  raoh  rents  to  arrears  of  rent  dae  to 
himsf  If  from  tenants  either  at  the  date  of  the  con- 
tract or  subsfqnently  before  the  day  fixed  for  com- 
pletion.— Plews  V,  Samuel,  Ch.D.  Kekewich^  J"., 
410;  [1904]  1  Ch.  464;  73  L.  J.  Ob.  279;  90  L.  T« 
533. 
See  also  Local  GoTemment,  15. 

WATER:— 

1.  Pollution — Solid  matter — Prohihition  against 
putting  into  river — Deposit  in  mtU  dam — Cleaning  out 
dam — Deposit  mixed  with  water  and  turned  into  river 
— Offence, — Section  5  of  the  West  Biding  of  York- 
-  fehire  Bivers  Act,  1894,  makes  it  an  offence  for  any 
person  to  put  or  cause  to  be  put  or  knowingly 
permit  to  be  put  into  any  river  or  stream  within 
the  jurisdiction  of  the  rivers  board  (after  enumer- 
ating certain  specified  solid  matters)  "  any  deposit 
in  a  mill  dun.  or  any  sludge,  or  any  solid  sewage 
matter" ;  and  **  solid  matter"  was  defined  as  not 
including  *' particles  of  matter  in  suspension  in 
water."  The  respondents,  who  were  manufacturers, 
were  owners  and  oooupi«>ri  of  a  mill  and  a  large 
mill  dam  into  which  fiowed  through  a  goit  the 
water  of  a  certain  river;  and  polluting  trade 
effluents  from  several  mUls  and  the  sewage  of 
several  hundred  houses  also  passed  into  the  river 
above  the  respondents'  mill  and  thence  through 
the  goit  into  tlie  respondents'  dam,  and,  in  conse- 
quence of  the  waters  being  impouoded  in  the  dam 
by  the  respondents,  a  quantity  of  mud,  sludge,  and 
deposit  had  been  formed  in  the  basin  of  the  dam ; 
but  there  had  been  no  discharge  into  the  dam  by 
the  respondents  themselves  of  any  effiueut  or  any 
polluting  matter,  solid  or  otherwise.  The  respond- 
ents, in  order  to  dean  out  the  dam,  turned  the 
whole  waters  of  the  river  into  the  dam,  while  men 
with  spades  conveyed  the  mud  and  deposit  into 
the  car  rent  as  it  fiowed  through  the  dam,  and  by 
this  operation  the  mud,  sludge,  and  deposit  in  the 
dam  became  admixed  with  water  and  was  carried 
in  suspension  through  the  outlet  from  the  dam  into 
the  river  below  the  mill,  rendering  the  river  muddy 
and  turbid  for  a  considerable  distance.  The 
effluent,  as  it  went  from  the  dam  into  the  river, 
consisted  of  over  99^  per  cent,  of  liquids,  and  less 
than  i  per  cent,  of  solids. 

Held,  that  the  respondents  had  committed  no 
offence  against  section  6  of  the  Act,  either  in  un- 
lawfully causing  to  be  put,  or  in  knowingly  per- 
mitting to  be  carried,  in  the  river  the  mud,  dudge, 
and  deposit  from  the.  dam,  as  the  stuff  sent  out 
into  the  river,  being  in  a  liquid  state  and  contain- 
ing less  than  ^  per  cent,  of  solid  matter,  could  not 
then  be  described  as  mud,  sludge,  and  deposit,  and 
that  it  was  immaterial  that  it  may  have  been  ao  in 
the  dam  befoiae  the  operation  of  cleaning  began. — 
West  Bn>ma  of  Yobkshibe  Biyebs  Bo^ed  v. 
Bawson,  K,B,D.  ;  89  L.  T.  363. 

2.  Riparian  owner — Obstruction  of  water  for  pur^ 
poses  unconnected  unth  riparian  tenement. — ^The  owner 
of  a  tenement  adjoining  a  natural  stream  has  no 
right  to  divert  the  water  to  a  place  outside  the 
tenement,  and  there  consume  it  for  purposes 
unconnected  with  the  tenement — MoOabtnby  v, 
.    LoNDOin)BB£Y  Bailwat,  H.L.  ;  [1904]  A.  0.  301. 

WATBBWOBKS:— 

1.  Compensation  —  Lands  compulsorily  taken — 
Natural  and  special  adaptability  of  land  for  purposes 
of  undertaking — Right  of  arbitrator  to  take  this  into 
account-^ Aspatria,  SiUoth,  and  District  Water  Act, 
1901  (1  Ed.  7,  e.  Ivii.),  ss.  23,  24,  29,  30.— In 
estimating  the  value  of  land  and  easements  to  be 
acquired  by  a  water  board  for  the  purposes  of  con- 


structing thereon  a  reservoir,  the  natural  ni 
peculiar  adaptability  for  that  porpoae  is  a  fit  iii 
proper  matter  for  consideration  by  an  arbitrat x  m 
an  element  in  the  value  thereof  in  miiiasiiniiif  oi 
compensation. 

Semble,  that  the  claimant  in  such  a  oaw  naid 
not  give  evidence  that  there  were  other  cuitomn 
who  would  be  willing  to  purchase  his  land  for  taA 
a  purpose* 

The  decision  of  the  Oonrtof  Appeal  (BramvtO, 
Brett,  and  Cotton,  L. JJ.)  in  Ridddl  v.  NeweasOe  «»i 
Gateshead  Waterworks  Co.,  reported  in  Browne  and 
Allen's  Law  of  Oompen^ation  (2nd  ed.),  p.  672, 
considered  and  approved. — (louoH  ajtb  Aspaiu, 

SiLLOTH,  AND  DiSTBIOT  WATXB  BOABD,  BE,  C.A., 

552  ;  [1904]  1  E.  B.  417;  73  L.  J.  K.  B.  228 ;  90 
L.  T.  43. 

2.  Dividend--** Prescribed  rate'^-^Preferemee  doi 
— *'  Paid-up  capital  in  the  company  " — Dipidend  wd 
prescribed  in  special  Act^Waterworks  Claims  Ad, 
1847  (10  ik  11  Vict.  c.  17),  ss.  2,  76— Om^mbmi 
Clauses  Act,  1863  (26  ifc  27  Vict,  c  118),  1.11- 
By  section  75  of  the  Waterworks  Clauses  Act,  1847, 
*'the  profits  of  the  undei  taking  to  be  diridei 
among  the  undertakers  in  any  year  shall  not  czassd 
the  prescribed  rate,  or,  where  no  rate  is  preacribsd, 
they  shall  not  exceed  the  rate  of  ten  pounds  in  tbs 
hundred  by  the  year  on  the  paid-up  capital  in  tbs 
undertaking,  which  in  such  case  shiUl  be  desmad 
the  prescribed  rate,  unless  a  larger  dividend  be  at 
any  time  necessary  to  make  up  the  defiaeo^  of 
any  previous  dividend."  By  section  2,  **  prescnbad" 
means  prescribed  in  the  special  Act.  By  seofcioa  13 
of  the  Companies  Clauaes  Act,  1863,  where  smf 
company  is  authorized  by  a  special  Act  to  be 
thereafter  passed  to  issue  any  prefereooe  stock, 
the  company  may  issue  suoh  stock  at  a  rate  s( 
dividend  not  exceeding  6  per  cent,  per  annum. 

A  waterworks  company  was  authcHuid  hj  iti 
special  Acts  of  1864  and  1875,  wbidi  inoorponted 
the  Waterworks  dauies  and  the  OompsaMi 
Clauses  Acts,  to  issue  preference  st0(^  Ho  nffei 
of  dividend  was  specified  in  either  of  the  ^adsl 
Acts.  The  company  issued  preferenoe  stock  beariaf 
interest  at  the  rate  of  4^  and  5  per  oeot.  per  snnsn 
respectively. 

Held,  that  the  *< prescribed  rate*'  for  te 
preference  stock,  within  the  meaning  of  seetioB  T» 
of  the  Waterworks  Clauses  Act,  1847.  was  4}  sai 
5  per  cent,  respectively.— Chelsea  Watebwoui 
Co.  V.  Metropolitan  Watbb  Boasd,  C^.,  4i9; 
[1904]  2  K.  B.  77 ;  90  L.  T.  831. 

8.  Dividend— Prescribed  rate— Profits — DefidtaoM 
in  previous  years — Incorporation  of  Wmierwons 
Clauses  Act,  1847  (10  <f;  11  Fid.  c  17),  a.  75.-Thi 
appellant  oompanv  was  incorporated  in  1809,  sad 
for  some  years  paid  dividends  of  leas  than  10  pa 
cent,  per  annum,  though  there  was  no  limit  to  tki 
amount  th^  might  pay.  In  1864  it  obteioadtf 
Act  of  Parliament,  which  incorporated  the  WsAv- 
works  Clauses  Act,  1847,  by  seotaoo  76  of  wU 
Act  no  larger  dividend  than  10  per  oeot.  in  laf 
year  was  permissible  "unle«  a  largar  difiw 
be  at  any  time  necessary  to  make  up  the  dii6uMST 
of  any  previous  dividend  which  shall  have  U* 
short  of  the  said  yearly  rate. 

Held,  that  the  company  were  not  entitled  tspif 
a  larger  dividend  tlum  10  ^  oeot.  per  anaaB  ■ 
order  to  make  n^  any  defioteodes  wUdi  f«fl  ik0ti 
of  that  rate  prior  to  the  year  1M4,  whs  ^ 
Waterworks  Clauses  Act  was  first  inoocporatsi 

Decision  of  the  Court  of  Appeal  (61  W.  B.  i>^ 
[1903]  1  Ch.  575)  affirmed.— BIssx  Waxebwoik^ 


WaeUy  Beporler,  Oet  16, 1904.T 
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Go.  V.  LlMPLOTTOH,  F.Z.,  401 ;  [1904]  A.  0.  27 ; 
73L.J.  Ch.96;  89  L.  T.  704. 

4.  OratuUous  u$eo/  waier  for  extinguishing  fire -- 
Waterworks  Clauses  Act,  1847  (10  d:  11  Vict.  c.  17)» 
«.  42. — By  seodon  42  of  the  Water  trorks  Olaases 
Act,  1847,  the  undertaken  shall  at  all  times  keep 
charged  with  water  all  their  pipes  to  which  fire- 
plugs shall  he  fixed,  and  shall  allow  all  persons  at 
all  times  to  take  and  use  such  water  for  the  purpose 
of  extinguishing  fire  without  making  compensation 
for  same. 

Held,  that  this  power  was  confined  to  take  water 
from  the  undertiucers,  pipes  to  which  fire-plugs 
"were  fixed,  and  did  not  apply  to  a  fire-plug  affix^ 
to  a  private  pipe  which  took  water  (by  agreement) 
from  the  defendants*  main  for  aflrrionltural 
purposes.  ^Wblbdale  and  Oonsbtt  Watbb  Oo. 

V.  OhBSTEB-LB-StESBT  Co-OPSRATIYlOO..  K.B.D., 
684 ;  [1904]  2  K.  B.  240;  73  L.  J.  K.  B.  659. 

6.  Houst'owner^s  communication  pipes  lawfully 
connected  with  company*s  main — Communication  pipes 
cut  off  by  company — Trespass — Action  for  damages 
and  injunction — Right  of  action —  Waterworks  Clauses 
Act,  1847  (10  ifc  11  Vict.  c.  17).  ss.  43,  53.-.The 
builder  and  owner  of  a  row  of  houses  laid  down 
oommunioation  pipes  for  the  supply  of  water  to  the 
houses  from  the  main  of  a  waterworks  company 
'which  had  been  incorporated  by  special  Act.  The 
special  Act  incorporated  the  Waterworks  Glauses 
Act,  1847.  Tne  pipes  were  laid  down  with  the 
approval  of  the  company.  The  company  afterwards 
refused  to  make  the  connection  between  the  pipes 
and  the  main.  The  house-owner  thereupon  law- 
fully made  the  connection,  which  was  then  imme- 
diately cut  off  by  the  company. 

In  an  action  by  the  house-owner  against  the 
company  claiming  damages  and  an  injuoction  to 
restrain  the  company  from  preventing  him  from 
again  connecting  the  pipes  with  the  mam,  and  from 
severing  such  connection  if  so  made  again  by  the 
plaintiff, 

Held,  that  there  was  nothing  in  lections  43  and 
53  of  the  Waterworks  Clauses  Act,  1847,  which 
disabled  the  plaintiff  from  bringing  such  an  action. 
—Gale  v.  Bhymnbt  and  Abeb  Gas  and  Water 
Co.,  C.A. ;  89  L.  T.  399. 

6.  Pauper  school—Supply  of  water  for  domestic 
purposes — Trade,  manufacture,  or  business — Water- 
works  Clauses  Ad,  1847  (10  <fc  11  Vict.  c.  17),  ss.  35, 
6Z -Waterworks  Clauses  Act,  1863  (26  &  27  Vict. 
c.  93),  a.  12. — Although  the  maintenance  and  educa- 
tion of  pauper  children  by  guardians  of  the  poor  is 
a  '*  business  "  within  section  12  of  the  Waterworks 
Glauses  Act,  1863,  yet,  inasmuch  ai  the  premises 
wherein  sudi  business  is  carried  on  constitute  a 
"  dwelling-house  "  within  section  53  of  the  Water- 
works Glauses  Act,  1847,  the  guardians  are  entitled 
to  demand  a  supply  of  water  to  the  premises  for 
domestic  purposes,  provided  that  they  put  them- 
selves into  a  position  to  confiae  the  user  of  the 
water  so  supplied  to  purposes  which  are  domestic. 

The  meanmg  of  the  term  <'  domestic  purposes  " 
discussed. 

Observations  on  Barnard  CasUe  Urban  District 
CouncU  V.  Wilson,  60  W.  E.  92,  51  W.  R.  102, 
[1901]  2  Oh.  813.  [1902]  2  Oh.  746.— South- 
west Suburban  Water  Oo.  v.  St.  Mabylebons 
GUABDIANS,  K.B.D.,  378;  [1904]  2  K.  B.  174. 

7.  Penalties — Statutory  duty  to  supply  compenscUion 
water  to  miU'Owners — Breach  of  duty — Bight  to  main^ 
tain  action  in  High  Court  for  penalties—Recovery  of 
jpenalties  '*  otherwise  provided  for  "  than  before  justices 
--Huddersfidd  Water  Act,  1869  (32  cfe  33  Vict.  c.  ex.) 


s.  S2— Waterworks  Clauses  Act.  1847  (10  &  11  Viet. 
e.  17),  s.  85 — Railway  Clauses  Consolidation  Act,  1845 
(8  <f;  9  Viet.  e.  20),  s.  145.~nnder  a  local  water  Act 
a  corporation  were  bound  to  sappl?  certain  com- 
pensation water  as  compensation  for  the  waters 
t^en  by  them  for  the  purposes  of  the  Act,  and  in 
case  of  neglect  to  supply  such  compensation  water 
they  were  for  every  day  on  which  such  neglect 
occurred  to  ''  forfeit  and  pay  to  the  occupiers  of 
each  of  the  mills  and  works  affected  thereby  (who 
may  sue  for  end  recover  the  same)  the  sum  of  five 
pounds,'*  and  were  also  to  make  compensation  for 
any  loss  sustained  by  such  occupiers  in  respect  of 
which  the  penalties  were  not  a  sufficient  compensa- 
tion, and  such  compensation  might  be  sued  for  in 
any  court  of  competent  jurisdiction. 

Section  145  of  the  Railway  Glauses  Oonsolidation 
Act.  1845,  which  was  incorporated  in  the  local  Act, 
provides  that  every  penalty  or  forfeiture,  the  re- 
covery of  which  is  not  otherwise  provided  for,  may 
be  recovered  by  summary  proceeding  before  two 
justices. 

Held,  affirming  the  decision  of  Wright,  J.,  that 
the  £5  penalties  imposed  by  the  local  Act  were 
intended  in  the  main  to  be  a  mode  of  compensation 
to  the  injured  occupiers  of  the  mills,  and  therefore 
the  mode  of  recovmog  penalties  which  is  pre- 
scribed in  section  145  of  the  Railway  Glauses  Goo- 
sc^dation  Act,  1845,  did  not  apply,  and  an  action 
to  recover  the  penalties  was  rightly  brouvht  in  the 
High  Ooart.— Mblthoc  Spinning  Co.  v.  Hitddebs- 
FIBLD  COEPORATION,  C.A.;  89  L.  T.  403. 

8.  Pipes — Defective  communication  pipe — N^on^ 
repair  by  occupier  of  premises — Waste  of  water — 
Right  to  cut  off  supply^Right  to  receive  supply^ 
Waterworks  Clauses  Act,  1847  (10  A  11  Vict, 
c.  17).  ss.  28,  29,  30.  43,  62— Metropolis  Water 
Act,  1871  (34  &  35  Vict.  c.  113),  ss.  28,  29, 
32.  —  A  communication  pipe  from  the  plaintiff 
company's  main  pipe  to  certain  stables  in  the 
metropolis  in  the  occupation  of  a  servant  of  the 
defendant  bacame  defective,  and  thereby  there  wai 
a  leakage  and  waste  of  water.  The  communication 
pipe  was  the  property  of  the  defendant.^  The 
company  served  notice  to  repair,  and  intimated 
that  unless  the  pipe  was  repaired  they  woald  cut 
off  the  supply  of  water.  The  defendant  failed  to 
repair  the  pipe,  and  the  plaiatiffi  cat  off  the  supply. 
The  defendant  thereupon  preferred  an  information 
against  the  plaintiffs  for  penalties  under  section  43 
of  the  Waterworks  Glauses  Act,  1847,  for  refusing 
to  furnish  a  supply  of  water. 

Held,  that  the  plaintiffs  were  entitled  to  cut  off 
the  water  and  cease  to  supply  the  defendant,  as  the 
duty  to  repair  a  defect  in  a  communication  pipe 
being  cast  by  section  28  of  the  Metropolis  Water 
Act,  1871,  upon  the  owner  or  occupier  of  the 
premises,  he  had,  after  notice  to  repair,  permitted 
the  pipe  to  remain  in  a  condition  in  which  it  would 
cause  waste  of  water,  and  had  wrongfully  failed  to 
prevent  the  waste  within  the  meaning  of  section 
32  of  the  same  Act.— Grand  Junction  Watkb- 
WOEKSCO.  V.  EODOOANAOHI.  JT.BZ).,  508 ;  [1904] 
2  K.  B.  230;  73  L.  J.  K.  B.  441 ;  90  L.  T.  819. 

9.  Supply— Right  of  support  for  pipe— Private  Act 
—Presumption.— By  the  Edinburgh  Water  Act, 
1819(59Geo.  3,coxvi),  the  respondents*  predecessors 
in  title  were  empowered  to  lay  a  pipe  for  bringing 
water  from  a  certain  spring  into  the  city  of 
Edinburgh,  and  in  1823  a  pipe  was  laid  down,  and 
has  since  been  continuously  used.  In  1898  the 
respondents  brought  an  action  against  the  appel- 
lants, who  were  the  owners  of  the  minerals  under 
some  of  the  land  through  which  the  pipe  passed. 
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for  a  dedoration  that  they  were  entitled  to  support 
for  their  pipe  so  th«t  it  might  serve  as  a  ooodoit  for 
water,  and  that  the  defendants  were  not  entitled  so 
to  work  the  minerals  as  to  iniure  it.  The  defend- 
ants denied  that  the  plaintiflu  had  acquired  a  right 
of  support. 

Held,  that,  after  the  period  of  time  whioh  had 
elapsed,  it  most  be  assumed  that  the  reipondents' 
predecessors  in  title  had  done  all  that  was  required 
by  the  Act  of  1819,  and  that  they  had  acquired  a 
right  of  support  for  the  pipe.— Clippbws  Oil  Co.  v. 
Bdinbuboh  Water  Trtjstbbs,  H.L,  ;  [1904]  A.  0. 
64;  73  L.  J.  P.  C,  32  ;  89 L.  T.  589. 

10.  Value  of  land  taken — Proximity  to  other  land 
— Land  taken  not  of  itself  adaptable  to  reservoir — 
Aeeesament  of  value — Education  of  children  of  work* 
men  constructing  reservoir  —  Remoteness,  —  The  T 
corporation  were  empo^^ered  by  their  special  Act  to 
take  certain  land  for  the  construction  of  a  reservoir, 
whioh  included  land  belonging  to  the  Duke  of  N. 
The  land  was  not  of  itself  adaptable  for  aresenroir, 
but  with  other  land  belonging  to  other  owners, 
which  other  land  by  itself  was  not  so  adaptable, 
was  adaptable  for  a  reserroir. 

The  arbitrator,  in  determining  the  value  of  the 
land  of  the  Duke  of  N.,  had  regard  to  its  natural 
character  and  position,  and  to  its  proximity  to  the 
other  parcels  of  land,  and  to  the  probability  that  if 
any  other  person^  required  all  the  lands  for  a 
reservoir  the  land  of  the  Duke  of  K.  would  have 
some  enhanced  value  owing  to  its  natural  character 
and  position  and  proximity  to  the  other  parcels  of 
land. 

Held,  that  the  arbitrator  was  right. 

Owing  to  the  construction  of  the  reservoir  and  sn 
influx  of  workmen  who  would  reside  there  for  a 
considerable  period,  it  was  reasonably  certain  that 
there  would  be  an  additional  population  of  children 
who  would  require  eduoation.  The  Duke  of  N.  was 
the  owner  of  fonrteen-fifteenths  of  the  land  in  the 
township  where  the  land  taken  by  the  corporation 
was  situate. 

Httld,  that  no  claim  was  maiutainable  iu  respect 
of  expense  which  might  be  incurred  for  educating 
these  children,  as  it  was  merely  an  uncertain  and 
remote  possibility  of  a  burden  being  imposed  in 
respect  of  something  which  was  not  the  use  of 
the  land  itself.— TrwBMOUTH  Corforatioit  and 

KORTHtTMBBRLAlTD  (DQKB)  BB,  K.B.D,  ;  89  L.  T. 
667. 

11.  Water  rate^Supplu  of  water— -Differentiation 
of  rates — CorporcUion  of  borough—**  Rates  ^^—North- 
ampton  Waterworks  Act,  1861  (24  &  26  Vict  c.  idvii  ), 
a.  69  —  Northampton  Corporation  Waterworks  Ad, 
1884  (47  <fe  48  Vict.  c.  ccviii,),  ss.  10,  26,  3Q— North- 
ampton {Extension)  Order,  1900.  art.  36.— By  section 
69  of    the  Northampton  Waterworks    Act,    1861 

S whioh  incorporated  the  Waterworks  Clauses  Act, 
847),  the  waterworks  company  might  from  time  to 
time  supply  any  person  with  wa^  for  such  re- 
muneration and  on  such  terms  and  conditioos  as 
should  be  agreed  upon.  By  the  Northampton 
Oorporation  Waterworks  Act,  1884,  the  waterworks 
undertaking  was  transferred  to  the  corporation, 
with  all  the  authorities,  rights,  powers,  and  privi- 
leges of  the  company.  By  section  36  of  the  Act 
'*  the  corporation  may  thenceforward  oharffe  for  the 
supply  of  water  for  domestic  use  to  any  dwelling- 
house  a  sum  not  exceeding  7i  per  centum  per 
annum  on  the  net  rateable  v^ue  of  such  dwelling- 
house,  as  ascertained  by  the  valuation  list  in  force 
at  the  conmiencement  of  the  quarter  during  which 
the  water  rate  becomes  payable,  or,  if  tnere  be  no 
•nch  list,  then  on  the  net  rateable  value  of  such 


dwelling-house  as  the  ssme  is  asssMed  to  tiis  kit 
poor  rate."  There  was  no  section  in  any  of  the 
Acts  which  gave  any  specific  directions  or  povm 
as  to  either  equality  or  di£Eerentiatioa  of  rttiiif. 
The  defendants'  dwelling-house  was,  aotfl  1900, 
ftituated  in  Kingsthorpe,  a  district  outside  tt« 
b  trough  of  Northampton,  but  within  the  eorpon- 
tion's  area  of  water  supply.  By  the  Northamptoe 
(Extension)  Order,  1900,  the  area  of  the  boroogl 
was  extended  so  as  to  include  that  part  of  Sn^ 
thorpe  where  the  defendants'  house  was  sitosted, 
and,  by  article  36  of  the  order,  the  general  dislnet 
rates  to  be  levied  in  the  added  part  of  Kingithorps 
were  not  in  any  one  year  for  ten  years  to  **  exceed 
sucb  an  amount  as,  when  added  to  the  poor  rats  sad 
the  borough  rate,  and  any  other  rate  made  b/  the 
corporation  in  the  same  year,"  would  make  sp  s 
total  rate  of  6s.  6i.  in  the  pound  on  the  ratsm 
value  of  such  hereditament  Tne  ratea  levied  ia  tbi 
added  part  of  Eingsthorpe  (other  than  the  vat«r 
rate)  always  amounted  to  6s.  6d.  in  the  poni 
The  oorporation  had,  down  to  Jane,  1901,  besa 
paid  a  water  rate  of  7i  per  cent,  from  all  doausiic 
ooosumers  in  the  old  Imoagh  and  the  added  part 
In  June,  1001,  the  oorporation  reduced  the  vatv 
rate  to  6  per  cent,  in  the  case  of  cooauman  m  the 
old  borough,  but  retained  it  at  7^  per  cent  m  thi 
case  of  consumers  in  the  added  pert. 

Held,  (1)  that  there  was  nothing  in  the  Asis  to 
prevent  the  corporation  from  diflSsreotiating  tbt 
water  rate  as  above  set  forth ;  and  (2)  tiiat  tht 
words  <*  any  other  rate"  in  article  36  of  the  North- 
ampton (Bxteosion)  Order,  1900,  did  not  indade  i 
water  rate,  and  that  the  corporation  were  mtided 
to  charge  a  water  rate  from  the  defendant,  tboagk 
the  rate  payable  by  him,  exolueive  of  the  wats 
rate,  amounted  to  6s.  6d.  in  the  ponnd. — V<aaU' 

AMPTON  COBPORATION  V.  ElLSN,  C.A..  306 ;  [1904^ 

1  K.  B.  299  ;  73  L.  J.  K.  B.  329;  90  li.  T.  7L 

WEIGHTS  AND  MEA8URBS:— 

1.  Beam  scale — Weight  indicated  exoeecUng  trm 
weight  of  article  sold — Paper  hc^g  placed  in  scoop  ti 
which  tea  is  weighed  at  request  of  cuttomer—M^sl 
dip  fastened  to  machine — Having  in  their  posiaifi'ii 
a  scale  which  is  false  or  unjust —  Weights  amd  Mtasitra 
Ad,  1878  (41  d^  42  Vid.  c  49),  s.  26.-Tm 
respondents,  who  were  wholesale  tea  aaerobaaiii 
received  orders  from  certain  oustomera  to  sappfy 
them  with  tea  in  qoarter-pound  padbsts  weigM 
in  customers'  own  bags,  the  net  weight  of  eaoi 
packet  to  be  a  quarter  of  a  pound.  In  order  ta 
meet  the  wishes  of  their  customers  the  reqMNiteb 
set  aside  one  of  their  weighing  machines,  on  oai 
arm  of  which  they  attached  a  metal  diao  as  wseAj 
as  possible  corresponding  in  wei§^t  with  tht 
weight  of  a  bag.  Tne  respondenta  were  saa- 
moned  under  section  26  of  the  Weigtits  sd 
Measures  Act,  1878,  for  having  in  thetr  possssaff 
a  scale  which  was  false  and  unjust. 

Held,  reversing  the  decision  of  tlie  magisCnii 
that  the  respondents  should  have  been  ooovist*^. 
beoause  there  was  evidence  that  the  beam  soaleiB 
qnastion  could  not  weigh  aoouratelj,  and  «■> 
therefore  false  and  unjust  within  the  ia«anisc  ^ 
t^e  section.~Loin>oir  Oouhty  OoxmoiL  v.  Patsi 
K.B.D..  299;  [1904J  1  E.  B.  194 ;  73  I«.  J.  K.  E 
192;  89  L.T.  632. 

2.  Sale  of  coal— *' Cause  the  weight  of  the  wd^ct 
»  .  ,  tohe  previously  ascertained^* — Weightt»> 
Measures  Ad,  1889  (62  &  63  Vid.  e.  21).  s.  21- 
By  section  22  (1)  of  the  Weights  and  MeMom 
Act,  1889:  "  Where  any  quaotity  of  ooal  exoM^ 
inff  tfro  hundredweight  is  conveyw  for  dslivwytf 
sale  in  a  vehide  in  bulk,  the  seUer  oi  ^  m 
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shall  .  •  •  oanse  the  weight  of  the  yehiole  to 
be  previously  Moertained.    .    .    ." 

Held,  that  the  true  test  was  whether  the  vehicle 
hmd  been  weighed  so  recently  and  nnder  such 
oiroamstanoes  that  its  correct  weight  had  been 
ftsoertained. 

Semble,  that  weighing  at  reasonable  intervals  was 
not  the  proper  test,  bnt  that  the  waggon  need  not 
be  weighed  before  every  delivery.— Bbardslet  v. 
Pm,  K.B.D. ;  90  L,  T.  652. 

1.  Attesting  witnesa  —  Gift  to  daughter  or  her 
children — Attestation  by  daughter* s  husband — Failure 
of  a  gift  to  daughter's  children— WilU  Act.  1837  (I 
Vid.  c  26),  s.  15  ~A  testator  who  died  in  1886  by 
bis  will,  which  was  attested  by  the  hnsband  of  one 
of  his  danghters,  directed  that  after  the  death  of 
bis  wife,  which  happened  in  the  lifetime  of  that 
daughter,  half  of  his  freehold  estate  should  go  t ) 
that  daughter  or  her  children. 

Held,  that  as  the  gift  to  that  daughter  was  void 
by  virtue  of  section  15  of  the  Wills  Act,  1837,  the 
^ft  to  her  children  als'^  failed.— Apun  v.  Stonb, 
Ch.D.  Swin/en  Eady,  J.;  [1904]  1  Ch.  543;  73 
Ij.  J.  Oh.  456 ;  90  L.  T.  284. 

2.  Codicil  confirming  will — Unattested  alteration 
made  he/ore  execution  of  codicil — Construction — Wills 

Act,  1837  (1  Vict.  c.  26),  s.  21.— Where  unattested 
flJteratioDs  have  been  made  in  a  will  after  the 
execution  thereof,  and  the  testator  has  afterwards 
executed  a  codioil  confirming  the  will,  it  is  in  all 
oases  a  question  of  the  cons&uction  of  the  codicil 
^whether  he  has  confirmed  the  will  as  originally 
executed  or  as  subsequently  altered.  A  <<  will" 
means  an  instrument  executed  in  conformity  with 
the  requirement*  of  the  Wills  Act;  conseqaeot^y, 
-where  the  codicil  purports  to  confirm  the  *'  will," 
no  efiSect  is  to  be  given  to  the  subsequent  alterations. 

A  testatrix  eave  legacies  to  A.,  B.,  0.  After- 
wards, by  her  directions,  the  legacies  were  crossed 
out.  The  obliteration  was  not  executed  in  the 
manner  required  by  the  Wills  Act  for  the  execution 
of  the  will.  Subsequently  she  executed  a  codioil  to 
ber  '*  will "  revoking  the  legacy  to  B.,  and  in  other 
respects  confirming  her  said  will. 

Held,  that  the  legacies  to  A.  and  C.  were  valid, 
and  payable  to  them.  —Hay,  Rs,  Kbrb  v.  Stinkbab, 
Ch.D.  Buckley,  J.,  92;  [1904]  1  Oh.  317;  73 
li.  J.  Ch.  33. 

3.  Condition — Marriage  with  consent  of  mother — 
Withdrawal  of  consent, — ^Where  a  testator  reg^ates 
the  enjoyment  of  property  given  by  his  will 
according  as  the  Mnefidary  shall  or  shall  not 
marry  with  the  consent  of  her  mother,  but  pre- 
Boribes  no  particular  form  of  consent,  the  court 
will  treat  such  consent  as  a  matter  of  substance 
rather  than  of  form ;  it  will  not  allow  such  consent, 
if  once  given,  to  be  capriciously  withdrawn. — 
Bbown,  Eb,  Inqall  v.  Broww,  Ch.D.  Byrne,  J., 
173;  [1904]  1  Oh.  120;  73  L.  J.  Oh.  130;  90  L.  T. 
220. 

4.  Construction — Advancement—Duty  to  account,  — 
A  testator's  will  gave  his  widow  a  power  of 
appointing  his  residuary  estate  among  his  children, 
and  also  contained  advancement  and  hotchpot 
dauses.  Four  chil<ken  survived  lum.  Doric g  l^s 
widow's  lifetime,  advances,  which  purported  to  be 
made  under  the  advancement  clause,  were  made  to 
one  of  ^e  children.  The  widov,  by  the  will, 
appointed  the  estate  amons  her  children  equally. 

Held,  that  the  hotchpot  clause  had  no  application, 
and  that  there  was  no  intention  that  the  advanced 
sums  should  be    brought    into    account    by  the 


advanced  child.— Fox,  Bb,  Wodbhousb  v.  Fox, 
Ch,D,  Byrne,  J.,  229 ;  [1904]  1  Ott.  480 ;  73  L.  J.  Oh. 
314  ;  90  L.  T.  477. 

5.  Construction — Ambiguity— Codicil — Explanation 
by  reference — Qift  to  a  doss — Common  characteristic, — 
It  is  permissible  to  refer  to  a  codicil  to  clear  up  an 
ambiguity  in  a  will  where  the  recital  of  the  will  in 
the  codiou  is  not  obvi  'usly  erroneous. 

Ddrley  v.  Martin,  13  0.  B.  683,  and  Grove$  v. 
Raper.  5  W.  R.  134,  followed.— Vbnn,  Rb.  Lindon 
V.  INQBAM,  Ch.D.  Joyce,  J„  603 ;  [1904]  2  Oh.  52  ; 
73  L.  J.  Oh.  507  ;  90  L.  T.  502. 

6.  Construction — Bequest  of  **all  securities  for 
money  standing  invested  in  my  name.*' — A  testatrix 
made  a  bequest  of  "  all  securities  for  money  stand- 
ing invested  in  my  name."  Her  personal  property 
comprised  the  following  items :  Mortgage  bonds, 
India  Stock,  perpetual  debenture  stocks,  perpetual 
pref<»rence  stocks,  and  shares  in  a  limited  company. 
After  the  testatrix's  death  a  list  in  her  handwriting 
containing  the  above  items  and  headed  '*  Securi- 
ties "  was  found. 

Held,  that  the  words  in  question  referred  to  the 
investments  generally  which  were  standing  in  the 
testatrix's  name  at  the  time  of  her  death,  the  word 
''invested"  relating  to  the  word  ''money";  and 
that  therefore  all  the  stocks  and  shares  were  in- 
cluded in  the  bequest. 

Decision  of  Eekewich,  J.  (89  L.  T.  Rep.  84), 
affirmed.— Johnson.  Bb,  Qrbbnwood  v.  Gbebn- 
wooD,  C,A. ;  89  L.  T.  520. 

7.  Construction— Bequest  to  voluntary  schools — 
Education  Act,  1902  (2  Ed.  7,  c.  42).— By  hts  will 
in  1886  testator  bequeathed  shares  in  a  bank  to  the 
managers  of  voluntary  schools  upon  trust  to  pay 
the  income  thereof  to  the  said  schools  so  long  as 
they  should  be  supported  by  voluntary  subscrip- 
tions, but,  in  the  event  of  the  said  schools  ceasing 
to  be  so  supported  or  becoming  subject  to  the 
control  of  a  school  board,  a  gift  over. 

Held,  that  the  schools  had  not  ceased  to  be 
supported  by  voluntary  subscriptions,  and  that  the 
^ft  over  had  not  taken  effect  in  consequence  of  the 
Bducation  Act,  1902.  —  Bbakd's  Trusts,  Rb. 
BUTLIN  V.  Habbis,  Ch.D.  Byrne,  J.,  312;  [1904] 
1  Oh.  270;  73  L.  J.  Ob.  176;  90  L.  T.  274. 

8.  Construction — Estate  tail — Oy-pr^s — Perpetual 
succession  of  life  estates — Distribution  per  stirpes. — 
In  a  devise  to  A.  for  life,  and  after  her  death  to  her 
child  or  children,  equally  between  them  share  and 
thare  alike  if  more  than  one,  and  if  but  one  to  such 
otily  child  for  life,  and  so  to  be  continued  and  dis- 
tributed in  a  descending  line  per  stirpes  from  issue 
to  issue  for  life  so  long  any  issue  should  be  living 
descendant  from  A.,  the  children  of  the  parent 
dying  taking  their  parents'  share  equally  between 
them  in  all  cases  of  decease,  there  being  no  gift 
over  on  failiue  of  the  issue  of  A., 

Held,  that  no  estate  tail,  by  the  operation  of  the 
doctrine  of  cy^pres,  was  given  to  A.,  and  that  the 
limitations  subsequent  to  the  life  estate  of  A.  being 
void  for  remoteness,  there  was  an  intestacy  on  the 
death  of  A. 

Seaward  v.  Willock,  5  East  198,  applied. 

Mortimer  v.  West,  2  Sim.  274 ;  Forsbrook  v.  Fora- 
brook,  16  W.  B.  290»  L.  B.  3  Oh.  App.  93 ;  and 
Parfik  V.  Member,  L.  B.  4  Eq.  443,  distinguished.— 
RiOHABDSON,  Rb,  Pabby  v.  Holmbs.  Ch.D. 
Buckley,  J.,  119;  [1904]  1  Oh.  332 ;  73  L.  J.  Oh. 
153. 

9.  Construction — Qift  to  class  of  children — Period 
for  ascertaining  dass — Prior  trust  for  accumulation  of 
income — Remoteness — Provision  for  raising  portions — 
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TheUuuon  Ad  (39  ds  40  Geo.  3,  c  98),  «.  2.— The 
role  that,  where  there  if  a  sift  to  a  dass  of  children, 
the  daas  shall  be  inoapaUe  of  being  inoreaied,  so 
soon  as  any  child  woold,  if  the  class  were  not  sns- 
ceptiUe  of  increase,  be  entitled  to  call  for  payment, 
does  not  apply  where  there  is  a  direction  to  accumu- 
late for  a  period  extending  beyond  the  time  fixed 
for  distribution. 

A  testator  directed  that  out  of  the  income  of  his 
estate  there  should  be  accumulated  a  yearly  sum  of 
£24  while  there  should  be  a  child  of  8.  B.  for  the 
time  beinff  under  twenty-one,  and  that  the  accumu- 
lated fund  should  be  in  trust  for  the  children  of 
S.  B.  who  should  attain  twenty-one  in  equal  shares, 
the  shares  of  such  children  to  be  vested  in  and  pay- 
able to  them  at  twenty-one.  Subject  thereto  he 
gave  the  income  of  his  estate  to  8.  B.  for  life. 

Held,  (1)  that  the  period  directed  for  accumula- 
tion was  so  long  as  there  should  be  any  child  of 
S.  B.  for  the  time  being  under  twenty-one,  irre- 
spectiye  of  the  date  when  such  child  was  bom ;  (2) 
following  Beech  v.  Lord  8t  Vincent,  3  De  G.  &  Sm. 
678,  that  the  direction  to  accumulate  was  a  provi- 
sion for  raising  portions  within  section  2  of  the 
Thellusson  Act,  and  that,  consequently,  it  was  not 
rendered  void  by  that  Act ;  (3)  that  the  dass  of 
children  could  not  be  ascertained  until  the  termina- 
tion of  tiie  period  directed  for  accumulation,  and, 
conseauently,  that  until  that  date  the  accumulated 
fund  aid  not  become  divisible. 

Watson  y.  Young,  33  W.  B.  637,  28  Ch.  D.  436, 
followed.— Stkphens,  Bb,  Eilby  v.  Bbtts,  Ch.D. 
Buckley,  J.,  89  ;  [1904]  1  Oh.  322 ;  73  L.  J.  Cb.  3. 

10.  ComtnuHon-^Oifi  **to  the  ddeat  eon  of  my 
eteter** — Inietiacy, — A  testator  by  his  will  made  in 
1822  devised  real  estate  in  strict  settlement,  and, 
in  the  event  of  the  failure  of  the  previous  limita- 
tions, which  happened,  <'  to  the  eldest  son  of  my 
sister,  F.  M.  G.,  and  his  hebs  for  ever."  The 
testator  died  in  1860.  At  the  date  of  the  will 
F.  M.  G.  had  two  sons,  both  of  whom  died  in  the 
lifetime  of  the  testator  inteetate  and  without  issue. 
Two  other  sons,  bom  after  the  date  of  the  will, 
survived  the  testator.  One  died  intestate  and  with- 
out issue  before  tiie  failure  of  the  previous  limita- 
tions. The  fourth  bom  son  of  F.  M.  G.  was  her 
eldest  surviving  son  at  the  time  of  the  failure  of 
theprevious  limitations. 

Held  (reversing  the  judgment  of  the  court  below), 
that  there  was  an  intestacy.— Amtot  v.  Dwulris, 
P.C.;  [1904]  A  0.  268;  73  L.  J.  P.  0.  40 ;  90  L.  T. 
102. 

11.  Constrwiion — Qifi  to  tenant  for  life  with  re- 
mainder  to  a  ckue^  tJieir  children  to  take  by  euhetitu- 
tion^ Occurrence  of  events  not  contemplated  hv  testator. 
— A  gift  by  will  to  a  dais  to  take  effect  after  a  life 
eftate,  with  a  substitutionsl  gift  to  the  children  of 
deceased  members  of  the  daM,  expressed  in  words 
of  futurity,  does  not  let  in  the  children  of  a 
member  of  the  dass  in  a  case  where,  he  having 
survived  the  tenant  for  life,  botii  die  after  the  date 
of  the  will  during  testator's  Bfe.— Einnsaji,  Bb, 
KniKKAR  V.  Babnbtt,  Oh.D.  Kekeunch,  J.;  90 
L.  T.  537. 

12.  Construdicn — "  In  the  event  of  either  of  my 
.  tiDO  sons  dying  before  his  brother.'* — A  testator  by  hu 

will  left  the  residue  of  his  estate  '*  to  be  divided 
equallv  between*'  his  two  sons,  and  continued: 
**In  we  event  of  either  of  my  two  sons  dying 
before  his  brother  without  legitimate  issue,  then  his 
share  shall  become  the  property  of  his  surviving 
brother." 

Hdd,  that  the  words  pointed  to  the  death  of 
dther  of  the  sons  without  issue  at  any  time,  and 


should  not  be  confined  to  the  event  of  the  deaftg{ 
either  in  the  lifetime  of  the  testator. — ^Dtttfiu.  i. 
DuFFiLL.  P.C.;  [1903]  A.  a  491;  72  I*.  J.P.C 
97;  89L.  T.  82. 

13.  Construction  ^  Investment  ^  ** Securittm" — 
Evidence, — A  testator  gave  all  his  prap€rtj,ntl 
and  personal,  to  trustees  upon  trust  lor  oonisabo, 
and  continued :  **  I  dedare  that  all  monejiBaUi 
to  be  invested  under  this  my  will  mav  be  invastii 
in  such  securities  as  my  trustees  in  taeir  absolito 
discretion  shall  think  fit  And  I  anthoriss  my 
trustees  to  continue  or  leave  any  moiftm  iavistod 
at  my  death  in  or  upon  the  same  securitsss." 

Hdd,  that  the  tesUtor  had  not  vaed  tiie  wcti 
"securities"  in  its  strict  and  primair^  sodss  d 
«  money  sAcured  on  property,"  bat  in  its  popiisr 
sense,  so  as  to  indude  railway  stocks  and  shares. 

Per  Vaughan  Williams,  L.J.— The  weaning  di 
word  is  rdative  to  the  drenmstanoes  and  ooessini 
and  date  on  which  the  word  is  used,  and  it  k  ik 
duty  of  a  jud^  to  inform  his  mmd,  not  ody  bj 
reference  to  dictionaries,  but  also  by  endsacs^  of 
the  meaning  ordinarily  given  to  wiob  a  woni— 
Bayvbb,  I^  BATirBB  V.  Rathxe,  C.A.^  ttl\ 
[1901]  1  Oh.  176;  73  L.  J.  Oh.  Ill ;  89  Ii.T.ttl. 

14.  Construction ^ Personalty^ Local  eitsutiei^ 
Bequests  of  property  in  United  Kingdom  amd  ta  9aA 
Africoc—Separaie  trusts  and  trustees— South  Afriesn 
debtors  by  specialty  and  simple  contraet — Shirm  ta 
South  African  companies  transferable  hath  there  emi 
in  London — Certificates  at  London  banks, — For  tin 
purpose  of  ccmstming  a  will  which  dispossi  of 
*<  personalty  in  the  United  Sngdom"  in  one  wvj, 
and  **  nerscoalty  in  South  Africa"  in  another  wn, 
the  debts  owing  to  testator,  whether  on  siapk 
contract  or  by  specialty,  are  to  be  oonddwed  si 
locally  ntuated  where  the  debtors  are,  the  disiiaB 
tion  made  between  simple  contraot  and  spssislt? 
debts  in  rdation  to  probate  duty  not  holding  good 
in  questions  of  construction. 

InccBistming  such  a  will,  shares  in  cotnpsaiw 
constituted  according  to  the  law  of  a  Sooth  AfaioM 
state,  but  having  o&es  both  there  and  in  Lonto, 
in  dther  of  whidi  places  transfers  can  be  registeni 
and  certificates  issued  ace  to  be  considered  asloodr 
situated  in  that  one  of  the  two  conntriee  in  wkfek 
the  share  certificates  are  kept  at  the  dnfee  of  tki 
testator's  death.— Ola&k,  Bb,  McKBOHvn  ^ 
Olabk,  Ch.D.  FarweU,  J.,  212  ;  [1904J  1  Oh.»(; 
73  L.  J.  Oh.  188 ;  89  L.  T.  736. 

15.  Construetian—SeUlementSmeeessima  2^«i* 
and  successive  estates  (ait.— W.  P.  H.  by  his  ifl 
devised  as  follows :  ''  I  devise  all  my  real  estati  ts 
my  godson  P.  0.  H.  for  his  life  with  reoaaindsrto 
his  first  and  other  sons  sooossdvdy  in  tail,  ^M 
remainder  to  the  eldest  and  every  other  eon  of  tit 
■aid  Sir  0.  H.  for  life,  with  reouonder  to  tiie  list 
and  other  sons  of  such  sonsd  Sir  0.  H.  in  tail,  wA 
remainder  to  my  own  right  heirs." 

The  testator  died  on  ^e  20th  of  Fdmiecy,  1859. 

Sir  0.  H.  had  several  sons,  of  whom  P.  C.  H.  wsi 
the  second  and  Sir  J.  W.  H.  the  ddest.  P.  a  H. 
died  on  the  14th  of  July,  1902,  without  ever  hansc 
been  married.  Sir  J.  W.  H.  thetenposi  beeai 
entitled  to  the  esUtes  for  his  Ufe.  O.  J.  H^  thi 
ddest  son  of  Sir  J.  W.  H.,  had  dissntnlled,  lai 
father  joining  in  the  deed,  and,  by  virtue  of  thst 
deed  and  of  a  transfer  of  the  Hfo  iotereet  of  kii 
father,  he  now  claimed  to  be  entitled  in  fee  donh 
in  possesdon  to  the  hereditaments  com|Mrieed  in  tbi 
testator's  will,  and  asked  for  a  dedaration  aoooid- 
inrfy. 

Hdd,  that,  applying  the  reesoning  of  Lewis  v. 
Waters,  6  Bast,  336,  and  Oradock  v.  Oradoek,  4  Jm. 
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N.  8.  626,  the  eldert  and  erfny  other  son  of  Sir 
C.  H.  took  8aoo0sdT»  Ufe  estates,  and  that  the  first 
and  other  sons  of  stioh  sons  of  Sir  C.  H.  took  snc- 
o^pwe  estates  in  tail,  but  that  the  limitatioDS  did 
not  er  able  the  first  and  other  sons  of  the  eldest  son 
of  the  said  Sir  0.  H.  to  take  until  after  the  death  of 
all  the  tenants  for  life.— Honywood  v.  Hontwood, 
Cw4.  ;  89L.T.  378. 

16.  CanstrucHan  —  Specific  devise  of  freeholds^- 
Direetian  to  pay  "  my  duties  **^E6tate  and  eeUUment 
e§tate  duHea—FreeholdB  exonerated  -  Finance  Acts, 
1894  (67  <fc  68  Vict,  c  30),  as.  6(1).  6(2),  8  (3)  (4). 
9  (1)(4).  and  14(1);  and  1896  (69  <fc  60  Vid.  c.  28), 
J.  \9—IHreclian  to  pay  incumbrances^ Mortgage  on 
freeholds — Further  security— Apportionment— Locke- 
King's  Acts  (17  <fc  18  Vict.  c.  113  (30  &  31  Vict.  c.  69). 
— A  testator  demised  freeholds  in  trust  for  his 
daughter  and  her  children,  and  gave  the  reiddue  of 
bis  estate,  both  real  and  personal,  in  trust  for  sale 
and  oonyersion,  the  dear  residue  to  be  divided, 
alter  payment  of  his  debts,  funeral  mud  testamentary 
•xpepsee  and  duties,  and  any  incumbranoes  charged 
on  his  said  estate. 

Held,  a  direction  to  pay  all  duties  arising  by 
reason  of  the  dispositions  of  the  will,  and  ther^>re 
to  pay  estate  and  settlement  estate  duties  on  the 
freenolds. 

The  same  freeholds  were  subject  to  a  mortgage, 
lor  which  a  life  policy  (which  formed  part  of  tbe 
residue)  had  been  deposited  as  further  security. 

Held,  that  the  mortgage  debt  must  be  i^por- 
tioned  according  to  the  respective  values  of  the 
properties  oharffed,  and  that  the  proportion  on  the 
policy  moneys  should  alone  be  paid  out  of  residue. 

In  re  AthUl,  29  W.  B.  809,  16  Ch.  D.  211, 
loUowed.— Pnoc,  Bb,  Shabpb  v.  Hodoson,  Ch,D. 
FafrweU,  J.,  648. 

17.  Construction — Tenant  for  life  and  remainder- 
man — Specific  gift— Property  of  a  wasting  nature  or 
involving  onerous  obligations  —  Gift  of  business — 
Profits  arising  from  business  pending  sale — Enjoyment 
in  specie.— A  specific  bequest  to  a  tenant  for  fife  of 
property  of  a  wasting  nature  or  involving  onerous 
obligations  entitles  the  tenant  for  life  to  enjoy  the 
property  in  specie;  it  is  imouiterial  whether  the 
oequest  be  that  of  a  leasehold  or  of  a  business. 
To  enable  executors  in  sudi  a  case  to  carry  on  a 
business,  it  is  not  necessary  to  find  in  the  will  a 
distinct  authority  for  that  purpose ;  the  authority 
may  be  inferred  from  the  geneial  terms  of  the  will. 

A  testator  gave  to  his  wife,  during  her  widow- 
hood, all  his  real  and  personal  estate,  and  at  her 
death  all  to  be  divided  amongst  his  diildren,  also 
his  shares  in  certain  businesses.  There  was  no 
express  trust  for  oonversidn  or  power  to  carry  on 
the  businesses.  The  shares  were  not  converted 
daring  the  tenancy  of  tbe  widow.  The  question 
arising  whether  the  whole  of  the  profits  earned 
during  the  tenancy  beloDged  to  the  widow  or  only 
such  proportion  as  represented  £4  per  cent,  per 
annum  on  the  capital  value  of  the  shares, 

Held,  that  the  gift  of  the  shares  to  the  widow 
durinji^  her  tenancy  was  specific,  that  she  was  entitled 
to  enjoy  them  in  specie,  and,  coosequently,  that  the 
whole  of  the  profits  belonged  to  her. 

Kirkman  v.  Booth,  11  BSkv.  273,  distinguished. 

In  re  Chancellor,  32  W.  B.  466,  26  Oh.  O.  42, 
followed.  —  Stainisb  v.  Hodokinson,  Ch,D. 
Buddey  J.,  260. 

18.  For/eiturv—**  Alienate  or  inoumber^^—Bank' 
ruptcy — Petition  by  debtor — Bankruptcy  Act,  1883 
(46  ik  47  Vict.  c.  62).— Property  was  given  under  a 
will  to  life  tenants  with  a  gift  over  in  the  event  of 
any  of  them  **  alienating  or  incumbering,  or  agree- 


ing to  alienate  or  incumber  *'  their  shares  or  interests* 
One  of  the  life  tenants  presented  a  petition  in 
bankruptcy,  which  was  followed  by  adjudication 
on  his  own  application. 

Held,  that  this  constituted  an  alienation,  and  that 
the  gift  over  took  effect. 

In  re  Amherst,  20  W.  B.  290,  13  Bq.  464. 
followed.— OorroBAYB,  Bb,  Mykobs  v.  Ootobayb. 
Ch.D.  Kekewich,  J.,  411;  [1903]  2  Oh.  706;  72 
L.  J.  Ch.  777  ;  89  L.  T.  433. 

19.  Forfeiture—Construction^** Become  payable'^ 
— EquiUaUe  charge — Cancellation  of  charge* — B*^ 
beiog  entitled  under  a  will  to  a  life  interest  in  a 
share  of  the  testator's  estate,  executed  a  document 
charging  his  interest  with  the  repayment  to  the 
lenders  of  a  sum  advanced.  The  will  contained  a 
clause  that  B.  should  not  have  power  to  dispose  of 
his  diare  by  way  of  anticipation,  and  that  if  he  did 
anything  whereby  his  share,  or  any  part  thereof, 
*<  would  become  payable  to  or  vested  in  some  other 
person,"  it  was  to  go  to  his  son.  Upon  becoming 
aware  of  the  forfeiture  d^ute,  and  before  any 
Myment  of  capital  or  interest  had  been  made  by 
£.,  under  the  charge,  B  ,  and  the  lenders  cancelled 
it. 

Held,  that  some  part  of  B.'s  share  became  payable 
to  other  persons  immediately  upon  the  execution  of 
the  cha^;  that  the  forfeiture  took  elBBct,  and 
thattiie  subsequent  cancellation  made  no  difference. 
—Bakbb,  Bb.  Bakbb  v.  Bakbb,  Ch.D.  Buckley, 
J.,  213;  [1904]  1  Oh.  167;  73  L.  J.  Oh.  172;  89 
L.  T.  742. 

20.  Forfeiture  clause  —  Marriage  of  a  son  or 
daughter  prohibited  within  certain  degrees — Applicable 
after  death  of  testator— Alienation  or  bankruptcy^ 
Words  of  futurity.— JL  testator  devised  all  his  real 
and  personal  estate  ta  trustees  upon  trust  for  sale, 
and  to  be  divided,  i^ter  certain  payments,  among 
his  children,  sons  and  daughters  (other  than  A.,  a 
daughter),  in  equal  shares;  he  then  inserted  a 
clause  to  l^e  effect  that  if  any  child  should  contract 
a  marriage  with  any  person  of  any  degree  of 
kindred,  unless  more  remote  than  third  oourin,  and 
also  in  the  case  of  a  daughter,  without  the  previous 
written  consent  of  the  trustees  or  trustee  of  his  will, 
then  he  or  she  should  forfeit  his  or  her  right  to  the 
share^in  his  trust  estate.  Subseouently  the  plaintiff, 
another  daughter,  married  her  first  cousin,  and  on 
her  father's  death  claimed  to  be  entitled  to  a  share 
in  his  trust  estate. 

Held  (by  Yauffhan  Williams  and  Stirling.  L.JJ. ; 
Oozens-Hardy,  Ii.J.,  dissenting),  that  ttiere  was 
sufficient  in  tbe  will  to  show  that  the  testator 
intended  that  these  acts  of  forfeiture  should  take 
effect  only  after  his  death,  and  as  the  plaintiff  had 
married  within  the  prohibited  degrees  durins  the 
lifetime  of  the  testator,  she  had  not  forfeited  her 
interest  in  his  trust  estate. 

Metcalfew.  Metcalfe,  [1891]  3  Oh.  I,  40  W.  B.  Dig. 
280,  discuned  and  distinguished. 

Decision  of  Kekewich,  J.,  reversed. — Ohaphan, 
Bb,  Fbbkdisv.  Ohapmab,  O.A.,  467 ;  [1904]  1  Oh. 
431 ;  73  L.  J.  Oh.  291 ;  90  L.  T.  339. 

21.  Gift  in  saiisf action  of  debt — CfenercU  power  of 
appointment— Lapse.— Whese,  under  a  general  testa- 
mentary power,  a  sum  of  money  is  appointed  in 
satisfaction  of  a  debt,  such  M>pointment  will  not 
fail  owinff  to  the  death  of  tne  appointee  in  the 
testator's  lifetime. 

The  trustee  of  a  marriage  settlement  made  cer- 
tain over-payments  to  the  tenants  for  life  of  the 
settled  fund.  In  oomnliance  with  an  order  of  the 
court  the  tenant  for  life  by  her  will  appointed  a 
sum  equal  to  the  amount  overpaid  to  her  m  favour 
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of  the  said  trustee,  who  subsequently  died  in  her 
lifetime. 

Held,  that  there  was  no  lapse,  and  that  the  sum 
appointed  as  aforesaid  became  payable  to  the  estate 
of  the  deceased  trustee  on  the  death  of  the  tenant 
for  life. 

WUliarMon  v.  Naylor,  3  Y.  &  0.  Ex.  208,  and  In 
re  8owerby*8  Trust,  2  E.  &  J.  630,  followed.— 
Stbvkns  v.  King,  Ch.D.  FarweU,  J..  443  ;  [1904]  2 
Ch.  30;  73  L.  J.  Oh.  636  ;  90  L.  T.  666. 

22.  Name  and  arms  clause— Direction  to  **  lawfully 
assume  **  arms — Meaning  of-^Condition  subsequent — 
Impossibility  of  performance^ — A  person  cannot 
**  lawfully  assume'*  a  coat  of  arms  by  mere  user,  or 
otherwise  than  by  obtsioing  a  grant  of  the  arms  in 
one  or  other  of  the  ways  recognized  by  the  custom 
and  usages  of  society  with  regard  to  arms — viz.,  by 
an  Act  of  Parliament,  a  grant  from  the  College  of 
Heralds,  or  a  Boyal  License. 

As  to  the  meaning  of  ''  assume  "  standing  alone, 
quoire, 

A  testator  directed  that  every  person  becoming 
entitled  under  his  will  to  his  settled  real  estates 
should  in  certain  events  "  lawfully  assume  "  a  coat 
of  arons  used  by  the  testator  (but  being  in  fact 
the  arms  of  certain  ancient  families  with  which  the 
testator  could  not  be  proved  to  be  connected),  and 
in  default  should  (in  effect)  forfeit  his  estate.  Upon 
evidence  being  given  as  to  the  impossibility  of 
obtaining  a  grant  of  the  arms  from  the  Heralds' 
Colli- ge  to  the  plaintiff,  who  was  devisee  of  the 
settled  estates. 

Held,  that  the  direction  in  his  will  was  void  as  a 
condition  subsequent  which  was  impossible  of  per- 
formance, and  that  the  plaintiff's  estate  was  not  for- 
feited.— Cboxon,  Rb.  Cboxon  v,  Febreks,  Ch.D, 
Kekeunch,  /.,  343;  [1904]  1  Ch.  262;  73  L.  J.  Ch. 
170;  89L.T.  733. 

23.  Precatory  trust — Absolute  gift  folhwed  by 
expression  of  desire. — The  decisions  o!  the  Court  of 
Appeal  in  In  re  Biggies,  39  Cb.  D.  263,  In  re 
Hamilton,  [1896]  2  Ch.  370,  and  In  re  Williams^ 
[1897]  2  Ch.  12,  are  not  inconsistent  with  the  rule 
laid  down  by  Lord  Alvanley  in  Malim  v.  Keighley, 
2  Yes.  333,  336,  as  to  what  creates  a  trust  in  the 
OHse  of  a  gift,  which  was  approved  of  by  the 
House  of  Lords  in  KnigJU  v.  Broughton,  11  CI.  &  F. 
613,  648. 

Testatrix  bequeathed  all  her  real  and  personal 
property  equally  amongst  her  two  daughters  as 
tenants  in  common  for  Uieir  own  absolute  use  and 
benefit,  and  appointed  them  her  executrixes.  She 
then  continued :  "  My  desire  is  that  each  of  my 
said  two  dau|fhters  shall  during  the  lifetime  of  my 
son  pay  to  him  ooe-third  of  the  respective  incomes 
of  my  said  two  daughters  accruing  from  the  moneys 
and  investments  under  this  my  will." 

Held,  that  the  expreesion  of  the  testatrix's  desire 
was  not  sufBdent  to  cut  do«vn  the  form**r  absolute 
gift,  and  no  trust  was  created  in  favour  of  the  son. 

Decision  of  Eekewich,  J.,  af&rmed.— Oldfield, 
Ee.  Oldfield  v.  Oldfield.  0,A.;  [1904]  1  Ch. 
649;  73  L.J.  Ch.  433;  90  L.  T.  392. 

24.  Precatory  trust — Oift  beneficial  or  in  trust — 
AbsoliUe  gift  to  wife  **  in  confidence** — Gift  over  in 
default — Power  of  appointment — Absolute  donee. — 
A  testator  gave,  bequeathed,  and  devised  to  his 
wife  tiie  whole  of  his  real  and  personal  estate 
absolutely  ''in  full  confidence  that  she  will  make 
such  use  of  it  as  I  should  have  made  myself,  and 
that  at  her  death  she  will  devise  it  to  such  one  or 
more  of  my  nieces  as  she  may  think  fit ;  and  in 
default  of  any  disposition  by  her  thereof  by  her 
will  or  testament   I  hereby  direct   that  all  my  I 


estate  and  property  acquired  by  her  midar  ^ 
my  will  shall  at  her  death  be  equally  dividai 
among  the  surviving  said  nieces."  The  tesfestor 
died  childless,  leaving  a  widow  and  servsn  sisosf 
surviving  him. 

Held  (by  Yaughan  Williams  and  Stirling,  LJJ., 
Cozens-Hardy,  L.J.,  dissenting),  that  the  widow 
took  the  property  absolutely  for  her  own  besifit, 
and  that  no  trust  was  created  in  laTomr  ol  the 


Per  Cozens-Hardy,  L.J.— Upon  the 
of  the  will  as  a  whole  the  widow  took  ] 
a  life  interest,  and  if  all  the  nieoes  died  before  hsr 
the  absolute  gift  would  remain.  Bat  it  was  eksr 
the  testator  iatended  that  the  nieces  should  take  a 
share,  either  as  riie  should  determine  or  in  delsak 
in  equsl  shares. 

Decision  of  Kekewich,  J.,  affirmed. — ^HASBtm; 
R«,  Hanbuby  v.  Pishkb,  C.A.,  662;  [I9CH]  I 
Ch.  416 ;  73  L.  J.  Ch.  222 ;  90  L.  T.  66. 

26.  Bemoteness — Limitations  in  strict  setSewsn^— 
Contingent  remainders  or  executory  deviset—I'aiiure 
for  remoteness,— A  will,  dated  ia  1854,  coDtMne(\  a 
series  of  limitations  in  strict  settLement  nedec 
which,  on  the  death  of  A.  without  issue  in  1891,  Bw 
became  tenant  for  life  in  possession,  with  rematnte 
to  the  plaintiff,  his  eldest  son,  an  infant,  as  tenaii 
in  tail,  with  divers  remainders  over,  JncJodrig 
a  remainder  to  C,  the  plaintiff's  unde,  who  wis 
bom  in  1860,  for  life,  with  remainders  over. 

By  a  c  )dioil,  dated  in  1868,  the  testator  diraetsd 
and  declared  that  no  devisee  of  any  of  hit  reil 
estates  devised  under  or  by  virtue  of  his  «9 
should  have  a  vested  interest  therein  or  be  eniitisi 
to  the  possession  of  the  same  until  the  altaimaM^ 
of  the  age  cd  twenty-four  years,  anything  oontaiewl 
in  his  inll  or  any  law  or  usage  to  the  oositrarj 
notwithstanding. 

The  testator  died  in  1879. 

Held,  that,  regard  beins  had  to  the  terms  ol  the 
oodidl,  the  limitations  of  the  will  took  effiset  hf 
way  of  executory  devise  and  not  by  way  (d  eoa- 
tiogent  remainder,  and  had  failed  for  remoteness 

Decision  of  Farwell,  J.,  affirmed. — Wbioktsos, 
Re,  Battie-Wbiohtson  v.  Thomab,  C.A. ;  [1904' 
2  Ch.  96;  90  L.  T.  748. 

26,  Bent'charge — Eaxfpied  gift — BeMuary  gift- 
Codicil — Intestacy — Bent-  charge  issuing  out  of  faw- 
liolds — Chattel  real — Vendor's  lien  for  uw^ms 
purchase-money  —  Next-of-kin  —  Loche-  King*§  Jd. 
1864  (17  <fe  18  Vict,  c.  113),  s,  1— Amending  Act,  1«T 
(30  &  31  Vict,  c  69)— Amending  Act,  1877  (40  d  41 
Vict,  c.  34),  a.  1.— When  in  a  will  piopestt  ii 
spodfically  excepted  frem  a  general  gift  ana  ii 
afterwards  specifically  bequeathed,  but  the  beqit 
fails  by  lapse  or  otherwise,  then  it  is  to  be  takw 
that  the  object  of  the  testator  in  malring  tke 
exception  was  simply  to  give  the  property  to  tb> 
specific  legatee,  and,  that  being  the  sole  obfset 
upon  tiie  failure  of  the  bequest  it  will  be  held  to  br 
induded  in  the  residuary  gift.  If,  however,  tibi 
testator  makes  no  disposition  by  will  of  the  exeepto^ 
property,  this  reasoning  does  not  apply,  and  tbi 
property  passes  as  on  an  intestacy.  Whsn, 
therefore,  a  testator  having  made  a  bequest  of  kii 
personal  estate  except  chattels  real,  and  beqoeatfcrf 
ths  chattels  real  to  a  legatee  who  predeceased  Urn 
subsequenUy  made  a  codicil  in  which  he  refesied  tc 
the  ^th  of  the  legatee  and  confirmed  his  mH 
will,  wiUiout  making  any  disposition  of  the  ohattA 
real. 

Held,   that    the    chattels    real    passed    to  ^ 
next-of-kin,  and  did  not  fall  into  resudne. 

Held,  also,  that  a  rent-charge  iMoing  col  (^ 
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leaseholds  is  a  chattel  real.  A  rent-eharge  of  thia 
nature  is  within  the  proriaions  of  Lodce-King's 
Aott  1854,  read  together  with  the  Amending  Acts 
of  1867  and  1877.  Oonseqnenily  where  a  teitator, 
who  has  oontracted  to  purchase  sooh  a  rent-oham 
dies  intestate  in  respect  thereof,  it  passes  to  the 
next-of-kin  snhjeot  to  the  vendor's  l&n  for  nnpaid 
purohase-money. 

Deoision  of  B^e,  J.  ([1904]  1  Gh.  Ill),  on  this 
point  afiBrmed.— Fbaseb,  Rb,  Lowthxb  v.  Fbaseb. 
O.A.,  516;  [1904]  1  Oh.  726 ;  73  L.  J.  Ch.  481. 

27.  StibstiMional  gift^Qift  to  the  children  of  A, 
— "  Die  without  leaving  children**^Vested interestB.-^ 
A  testator  gave  his  property  in  trust  for  his  wife 
for  life  ana  upon  her  death  to  his  daughter  A,  hut 
if  she  should  he  then  dead  to  any  child  or  children 
of  A.,  and  « failing  such  issue  of"  A.  to  his 
danffhter  B.,  but  if  she  should  be  then  dead  to  any 
ohild  or  children  of  B« ;  but  should  A.  and  B.  tie 
then  both  dead  « leaving  no  issue,"  then,  in  case  of 
each  or  either  of  them  being  married  leaving  a 
husband  or  husbuids  them  surviving,  to  the 
husbands  or  survivor  of  such  husband. 

B.  was  dead,  leaving  one  child. 

A.  was  still  living,  and  had  three  children. 

Held,  that  the  case  fell  within  the  rule  that 
where  a  vested  interest  was  given  to  children  it  was 
not  to  be  divested  by  a  gift  over  if  the  parent  died 
without  leaving  children. 

TreTiame  v.  LayUm,  L.  B.  10  Q.  B.  469,  at  p. 
463,  considered  and  applied. 


In  re  BaU,  Slattery  v.  BaU,  59  L.  T.  Bep.  800;  40 
Oh.  Div.  11,  distinguished. 

Decision  of  Kekewich,  J.,  affirmed. — ^Bradbttbt, 
Bx,  Wnro  v.  BBADBxntT,  C.A, ;  73  L.  J.  Oh.  591 ; 
90  L.  T.  824. 

28.  Testamentary  ea^nses^SetUement  estate  duty — 
Finance  Act,  1896  (59  dk  60  Vict.  c.  28),  s.  19,  suh- 
section  1. — A  mere  direction  in  a  will  that  tiie 
executors  sre  to  pay  testamentary  expenses  out  of 
residue  does  not  extend  to  settlement  estate  duty 
and  is  not  an  express  provision  that  it  is  not  to  be 
borne  by  the  settled  property  within  the  meaning 
of  sub-section  I  of  section  19  of  the  Finance  Act, 
1896  (59  &  60  Yiot.  o.  28}.— ElNQ,  Bb,  Tsavxbs  tf. 
KXLLT,  Ch,D.  Swin/en  Eady,  J.,  230 ;  [1904]  1  Oh. 
363 ;  73  L.  J.  Oh.  210 ;  90  L.  T.  281. 

29.  Wasting  security — Notional  conversion — Tenant 
for  life  and  remainderman — Bate  of  interest — Interest 
upon  swrpltAs  income, — ^Where  there  is  a  notional 
conversion  of  a  wasting  security,  as  in  Meyer  v. 
Bimonsen,  5  De  G.  &  Sm.  723,  interest  thereon 
should  now  be  allowed  to  the  tenant  for  life  at  the 
rate  of  3  per  cent.  only. 

The  surplus  income  of  the  wasting  security,  after 
providing  for  the  3  per  cent.,  goes  to  capital,  but 
the  interest  thereon  to  the  tenant  for  life. — ^WooDS, 
Bb,  GABELLna  v.  Woods,  Ch,D.  Kekewich,  J.; 
[1904]2  0h.4;  73  L.  J.  Oh.  204 ;  90  L.  T.  8. 

WOBKMAN.— See  Master  and  Servant. 
WBIT  OF  POSSESSION.— See  Beodver,  4. 


[thb  bnd.] 
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